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Supreme  Court  of  Appeals  of  Virginia 


The  Western  Union  Telegraph  Company  v. 
The  City  of  Richmond. 

ICarch  Term,  1876,  Richmond. 
I.  Interatete  Coounaroe— Foreign  loMiraaoe  ComiMUileB 

— TMmtloii.*— me  council  of  the  city  of  Richmond 
has  authority,  under  the  charter  of  the  city,  to 
Impose  a  license  tax  upon  a  foreign  telegraph  com- 
pany having  an  agency  In  the  city  and  doln^r 
bnslneas  therein.  And  there  Is  nothing  In  the 
constltntlons  and  laws  of  the  state  or  of  the  United 
States  which  forbids  such  a  tax.  If  It  is  equal  and 
Just  In  Its  provisions. 

a.  City  Onttamoe—Constmctloii. —Though  the  ordi- 
nance of  the  city  Imposing  taxes  speaks  only  of 
persons  or  firms  doing  business  In  the  city,  yet  It 
Imposes  a  tax  In  terms  on  telegraph  companies, 
and  obvionsly  Intends  to  Include  Incorporated 
companies  as  well  as  IndlTlduals. 

3.  5aaie— Corporations— When  DeeoMd  **Porson5.'*t— 
Corporations  are  to  be  deemed  and  taken  as  per- 
sons when  the  circumstances  in  which  they  are 
placed  are  identical  with  those  of  natural  persons 
expressly  included  in  a  statute. 

2       •4.  Podorai  Aseodes— State  Power  to   Tax.— 

For  a  thoroufirh  and  exhaustiye  inyestigation 

of  the  power  of  a  state,  and  its  limitations,  to  tax 

acrendes  of  the  United  States  goyemment,  see  the 

opinion  of  Staplbs,  J. 

5.  5nMe— Same  Power  of  Congress  to  Exempt.— Cor- 
porations which  derive  their  existence  and  exer- 
cise their  franchises  under  authority  of  state  laws, 
but  are  employed  by  the  national  government  for 
certain  duties  and  services,  whilst  Congress  may 
exempt  them  from  any  state  taxation  which  will 
really  prevent  or  impede  such  services,  yet  in  the 
absence  of  legislation  by  Congress  to  indicate  that 
exemption  is  deemed  essential  to  the  performance 
of  governmental  services,  it  cannot  be  claimed  on 
the  mere  ground  that  the  corporation  is  employed 


Companies— interstate  Commerce.— In 

Western  Union  TeL  Co.  v.  Seay,  182  U.  S.  472,  10  Sup. 
Ct.  Rep.  161,  the  court  held  that  telegraph  companies 
which  have  accepted  the  provisions  of  Rev.  St  U.  S. 
sections  520^-6888,  cannot  be  taxed  by  the  authori- 
ties of  a  state  for  any  messages  or  receipts  arising 
therefrom,  from  points  within  the  state  to  points 
without  the  state  and  vice  versa,  as  this  isllnterstate 
commerce,  but  may  be  so  taxed  or  messages  carried 
wholly  within  the  state. 

tCofporatlons  —  Wlien  Deemed  to  Be  Persons.— In 
Liynchburg  v.  Railroad  Company,  80  Va.  287.  it  was 
held  that  a  section  of  the  charter  of  the  city  of 
Lynchburg  which  grants  authority  to  impose  a 
license  tax  upon  persons  engaged  in  certain  enu- 
merated callings,  and  "upon  any  other  person  or 
employment,  which  it  may  deem  proper,  whether 
such  person  or  emplosrment  be  herein  specially 
enumerated  or  not"  does  not  empower  the  city  to 
impose  such  tax  upon  a  railroad  corporation,  which 
is  neither  a  person  or  employment  within  the  ordi- 
nary acceptation  of  these  words.    The  decision  is 


as  an  agency  of  the  government  And  the  tax 
may  be  either  upon  the  property  or  business  of  the 
corporation. 

6.  Same-iSame— Distinction.— The  cases  recognize  a 
distinction  between  taxation  of  the  property  be- 
longing to  a  private  corporation  employed  by  the 
government  and  taxation  of  the  instrumentalities 
or  means  of  the  government  in  the  possession  of 
such  corporations.  The  state  may  tax  a  banking 
institution;  but  it  cannot  tax  the  currency  or  the 
government's  bonds  belonging  to  such  bank.  It 
may  tax  the  railroad,  but  not  the  mail  or  the  muni- 
tions or  other  property  of  the  government  It 
may  tax  the  contractor  with  the  government, 
though  not  the  contract 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  city  of  Richmond, 
brought  in  May  1873,  by  the  Western  Union 
Telegraph  Company  against  the  city  of 
Richmond,  to  recover  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  the  amount  of 
a  license  tax  which  the  company  had  been 
compelled  to  pay  to  the  city  of  Richmond. 
The  only  questions  in  the  cause  were, 
whether  the  company  could  be  subjected  to 
pay  a  license  tax  to  the  city  under  the  laws 
and  constitutions  of  the  state  of  Virginia 
and  of  the  United  States,  and  whether  cor- 
porations were  included  in  the  terms  of  the 
city  ordinance. 

The  Western  Union  Telegraph  Company 
is  a  corporation  chartered  by  the  legislature 
of  the  state  of  New  York,  and  has  an  ofEice 
and  transacts  business  in  the  city  of  Rich- 
mond. The  ordinance  of  the  city  classi- 
fied telegraph  companies  and  this  com- 
pany was  placed  in  the  third  class, 
3  and  the  tax  on  the  companies  *in 
this  class  was  fixed   by  the  ordinance 

based  on  the  rule  of  eiftttdem  gentris.  In  support  of 
the  rule  that  corporations  are  to  be  deemed  and 
taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural 
persons,  see  Stribbllng  v.  The  Bank  of  the  Valley, 
5  Rand.  180;  Railroad  Co.  v.  Qallahue,  12  Qratt  068; 
U.  S.  Bank  v.  Merchants'  Bank  of  Baltimore,  1  Rob. 
57S.  In  Miller  v.  Com.,  27  Qratt  110,  it  was  held  that 
corporations  are  Included  un<[er  the  term  "persons'* 
unless  they  are  exempted  by  its  terms,  or  by  the 
nature  of  the  subject  to  which  the  statute  relates. 
See  Crafford  v.  Supervisors  of  Warwick  County,  87 
Va.  lie.  and  cases  cited.  In  that  case,  act  of  March 
2,1888  (Acts  1887-88,  p.  406)  providing  that  the  Judge 
of  the  county  court  should,  upon  the  application  of 
persons  paying  one-third  of  the  taxes  on  real  estate 
in  the  county  of  Warwick,  order  a  poll  to  be  opened 
to  ascertain  the  sense  of  the  qualified  voters  as  to 
whether  or  not  the  site  of  the  courthouse  should  be 
changed,  was  continued  and  It  was  held  that  the 
word  "persons"  used  In  the  act  Included  corpora- 
tions. 
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at  one  hundred  and  twenty-five  dollars. 
This  tax  the  agent  of  the  company  refused 
to  pay,  until  the  property  of  the  company 
was  levied  on  by  the  officer,  when  he  paid 
it  under  protest.  The  case  was  submitted 
to  the  decision  of  the  judge  without  a  jury, 
and  he  rendered  a  judgment  in  favor  of  the 
city.  And  thereupon  the  company  applied 
to  this  court  for  a  writ  of  error ;  which  was 
awarded.  The  laws  and  ordinances,  as  well 
as  the  facts,  are  sufficiently  stated  in  the 
opinion  of  Staples,  J. 

F.  14,  Smith,  for  the  appellant. 

1.  There  is  no  mode  provided  in  the  ordi- 
nance whereby  the  proper  classification  of 
chartered  companies  could  be  ascertained; 
and  the  placing  said  telegraph  company  in 
the  third  class  for  taxation,  and  subjecting 
said  company  to  a  tax  of  $125,  was  wholly 
unauthorized  by  the  said  ordinance  or  any 
law  whatsoever,  state  or  municipal. 

There  is  no  law  which  authorizes  the  city 
of  Richmond,  by  its  ordinance,  to  declare 
that  the  word  **person**  or  '*firm'*  should 
embrace  bodies  politic  or  corporate. 

2.  That  the  statute  of  the  state  of  Virginia 
in  relation  to  commissioners  and  collectors 
of  the  public  revenue  for  the  year  1872  pro- 
vides that  but  one  license  shall  be  reqnirec; 
of  a  telegraph  company;  and  that,  upon 
the  issuing  of  which  license,  messages  a^d 
common ications  may  be  transmitted  through 
any  county  or  corporation  in  the  state. 

That  the  city  of  Richmond  a  municipal 
corporation,  deriving  its  powers  from  the 
legislature,  has  no  power,   in    violation  of 

this  exclusive  grrant,  to  require 
4         another  ^license  and  superadd  another 

tax  upon  the  business  of  the  said  tele- 
graph company. 

3.  That  the  action  of  the  corporate  au- 
thorities of  the  city  of  Richmond,  in  requir- 
ing a  license  from  the  Western  Union  Tele- 
graph Company,  and  imposing  a  tax 
thereon,  is  in  violation  of  the  third  clause 
of  section  eight  of  article  one  of  the  consti- 
tution of  the  United  States,  which  gives  to 
Congress  the  power  to  regulate  commerce 
among  the  several  states. 

The  agreed  facts,  stated  in  the  record, 
show  that  the  messages  sent  by  this  com- 
pany often  pass  through  many  states;  and, 
beyond  all  doubt,  such  communications  con- 
stitute, within  the  meaning  of  the  constitu- 
tion, commerce  or  intercourse. 

In  Gibbons  v.  Ogden,  9  Wheat.  R.  189, 
Chief  Justice  Marshall  said:  * 'Commerce 
undoubtedly  is  traffic;  but  it  is  something 
more,  it  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations  and 
parts  of  nations,  in  all  its  branches,  and  is 
regulated  by  prescribing  rules  for  carrying 
on  that  intercourse.*' 

So  in  Corfield  v.  Coiyell,  4  Wash.  C.  C. 
R.  371,  379,  Judge  Washington  says:  **Com- 
merce  with  foreign  nations  and  among  the 
several  states  can  mean  nothing  more  than 
intercourse  with  those  nations  and  among 
those  states  for  the  purpose  of  trade,  be  the 
object  of  trade  what  it  may ;  and  thus  inter- 
course must  include  all  the  means  by  which 


it  can  be  carried  on,  whether  by  free  navi- 
gation of  the  waters  of  the  several  states, 
or  by  a  passage  overland  through  the  states, 
where  such  passage  becomes  necessary  to 
the  commercial  intercourse  between  the 
states. '  * 

In  State  of  Pennsylvania  v-  The  Wheel- 
ing &  Belmont  Bridge  Company,  18  How. 
U.  S.  R.  431,  Nelson,  J.,  said:  "The  regu- 
lation of  commerce  includes  intercourse  and 

navigation." 
6  In    Crandall  v.   State   of  Nevada,    6 

Wall.  U.  S.  R.  35,  *the  Supreme  court 
of  the  United  States  unanimously  declared 
a  statute  of  Nevada  unconstitutional  which 
imposed  a  tax  on  every  passenger  leaving 
the  state. 

So  in  Minot  v.  The  Phila.  Wilm.  A  Bait. 
R.  R.  Co.,  2  Abbott's  U.  S.  R.  324,  it  is 
decided  that  a  tax  imposed  under  a  statute 
of  the  state  of  Delaware  on  the  use  of  loco- 
motives and  cars  on  railroads  in  that  state 
was  unconstitutional,  so  far  as  it  applied 
to  locomotives  and  cars  used  in  commerce 
between  the  states.  That  the  transportation 
of  persons  or  property  through  a  state  is 
beyond  its  power  of  taxation,  under  the 
commercial  clause  of  the  constitution  of  tlie 
United  States. 

In  the  case  of  The  Western  Union  Tele- 
graph   Co.    V.    The   Atlantic    and    Pacific 
States  Telegraph  Co.,  5  Nevada  R.  102,   the 
act  of  Congress,  approved  July  24thy  ,1866, 
entitled   *'an  act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  gov- 
ernment the  use   of   the   same   for  postal, 
military  and  other  purposes,"  came  under 
review  before  the  Supreme  court  of  Nevada. 
The  question  was   directly  raised,  whether 
telegraph  communication  between  the  states 
was  apart  of  commercial  intercourse  within 
the    jurisdiction    of   Congress,    under    the 
commercial  clause  of  the  constitution  of  the 
United  States  and  the  court  held  that  it  is. 
They  say:    "Is  telegraphy  any  branch   of 
commercial  intercourse?    To  ask  the  ques- 
tion is  to  answer  it.     So  interwoven  has  the 
custom  of  communication  by  teleg^raph  be- 
come with  trade  and  traffic,  that  to  separate 
it,  without  serious  disturbance  of  vast  trade 
relations  and  financial   transactions,  would 
be  a  task  as  difficult  as  to  cut  the  pound  of 
flesh  without  a  drop  of  blood.     It  is  the  life 
and  soul   of  civilized  commercial    transac- 
tions :  many  of  the  most  important  are  daily 
ruled  by  telegraph.     The  banker,  the  mer- 
chant, the   farmer,  the  broker,  all  traders, 
depend      upon      the      telegraph      for 
6         *speedy  information  and  means  of  in- 
tercourse in  their  various  business  and 
traffic.     If  the  ship  that  carries  the  cargo 
comes  within   the  constitutional    power    of 
Congress  to  regulate  commerce,  as  it  con- 
fessedly does,  as  a  means  of  commercial  in- 
tercourse,    certainly     the     instrumentality 
through  which  is  directed  the  lading,  sailing* 
and  unlading  of  the  ship,  the  purchase  and 
sale  of  the  cargo,  and  all  the  minutiae  of  the 
venture  and  the  voyage,  is  equally  a  means, 
only  of  a  higher  and  more  advanced  grade. '  * 

The  decisions  of  the  Supreme  court  of  the 
United  States,  which  review  the  power  of 
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Congress  on  this  subject,  are  fully  examined 
by  the  court  in  that  case. 

We  beg"  leave  also  to  refer  to  the  cases  of 
Brown  v.  The  State  of  Maryland,  12  Wheat. 
R.  419,  429;  and  the  Passenger  Cases,  7 
How.  U.  S.  R.  283. 

In  the  case  of  The  Phila.  &  Reading  R.  R. 
Co.  V.  The  Commonwealth  of  Penn.,  recently 
decided  by  the  Supreme  court  of  the  United 
States,  and  not  yet  reported,  the  power  of 
Congress  to  regxilate  commerce  among  the 
several  states  is  fully  considered.  The 
court  held  that  a  tax  imposed  under  an  act 
of  the  legislature  of  the  state  of  Pennsyl- 
vania of  August  25,  1864,  on  articles  carried 
through  the  state,  or  articles  taken  up  in  the 
state  and  carried  out  of  it,  or  articles  taken 
up  without  the  state  and  brought  into  it,  is 
unconstitutional  and  void. 

Waves  of  electricity  are  quite  as  fully  sub- 
jects of  exclusive  dominion  and  property  as 
any  other  external  thing. 

The  wire  of  a  telegraph  line  is  nothing 
but  a  way,  a  means  of  passage ;  and  the 
thing"  passing  is  not  the  less  property  because 
it  is  one  of  the  imponderable  elements. 

* 'There  is  no  distinction  in  principle 

7  between  electric  *fluid  conveyed  through 
a  parish,    and  water  conveyed  through 

a  parish."  Alderson,  J.,  Electric  Tel.  Co. 
V.  Overseers  of  Poor  of  Salford,  24  L/.  J. 
Ex.  151-'2,  new  series,  p.  324.  It  has  re- 
peatedly been  ruled  by  the  Supreme  court  of 
the  United  States  that  no  state  can  tax  either 
persons  or  property  passing  through  it.  It 
is  an  interference  with  interstate  commu- 
nication and  intercourse,  which  is  declared 
illegal.  If  this  be  true,  then  by  what  au- 
thority can  the  state  of  Virginia,  and  still 
less  a  municipal  corporation  created  by  its 
leg'islature,  lay  a  tax  on  a  license  for  send- 
ing"  telegraphic  messages  through  the  state, 
or  out  of  the  state  into  other  states? 

The  power  of  taxation  condemned  in  the 
Pennsylvania  case  above  cited  does  not,  in 
principle,  differ  from  that  exercised  by  the 
city  of  Richmond  in  imposing  a  license 
tax  on  the  Western  Union  Telegraph  Com- 
pany. If  Virginia  can  tax  a  telegraphic 
communication  passing  through  it  from 
other  states,  however  distant,  why  may  not 
snch  other  states  do  the  same  thing,  and 
thereby  break  down  the  whole  system  of 
telegraphic  communication  by  onerous  tax- 
ation. 

By  the  statement  of  facts  set  out  in  the 
record,  the  Western  Union  Telegraph  Com- 
pany is  one  of  the  important  agencies  of 
the  Federal  government  in  the  management 
and  conduct  of  its  various  departments  and 
national  affairs;  and,  as  such,  no  state  or 
municipal  corporation  has  a  right  to  impose  a 
license  tax  upon  it,  whereby  the  operations  of 
the  government  may,  at  least  to  the  extent  of 
the  usefulness  of  this  instrumentality,  be  ob- 
structed and  impaired.  We  would  refer  on 
this  question  to  the  following  authorities : 
Cooley  Const.  Lrim.  ch.  14,  pp.  480-'l,-*2; 
McCulloch  V.  Maryland,  4  Wheat.  R.  316,  in 
which  the  court  held  that  the  law  of 

8  Maryland    imposing    a    tax   *on    the 
Bank  of  the  United   States   was   un- 


constitutional. In  the  unanimous  opinion 
delivered  by  Chief  Justice  Marshall,  he 
says:  **The  result  is  a  conviction  that 
the  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or 
in  any  manner  control  the  operation  of 
the  constitutional  laws  enacted  by  Con- 
gress to  carry  into  execution  the  powers 
vested  in  the  general  government.  This  is, 
we  think,  the  unavoidable  consequence  of 
that  supremacy  which  the  constitution  has 
declared."  Weston  v.  Charleston,  2  Peters. 
R.  449,  in  which  the  court  (Judge  Marshall 
again  delivering  the  opinion)  say  that  a  tax 
on  stock  of  the  United  States,  held  by  an 
individual  citizen  of  a  state,  is  a  tax  on  the 
power  to  borrow  money  on  the  credit  of  the 
United  States,  and  cannot  be  levied  by  or 
under  the  authority  of  a  state  consistently 
with  the  constitution.  Bank  Tax  Case,  2 
Wall.  U.  S.  R.  200.  A  tax  laid  by  a  state 
on  banks,  '*on  a  valuation  equal  to  the 
amount  of  their  capital  stock  paid  in,  or 
secured  to  be  paid  in, "  is  a  tax  on  the  prop- 
erty of  the  institution;  and  when  that 
property  consists  of  stocks  of  the  Federal 
government,  the  law  laying  the  tax  is  void. 
Bank  of  Commerce  v.  New  York  City,  2 
Black's  R.  620;  The  Banks  v.  The  Mayor,  7 
Wall.  U.  S.  R.  16;  Bank  v.  Supervisors,  7 
Wall.  U.  S.  R.  26;  Brown  v.  Maryland,  12 
Wheat.  R.  419;  Osbom  v.  Bank  United 
States,  9  Wheat.  R.  738-859;  Dobbins  v. 
Commissioners  Erie  County,  16  Peters.  R. 
435. 

The  learned  counsel  for  the  appellee  ref ers- 
to  the  case  of  Railroad  Co.  v.  Peniston,  18 
Wall.  U.  S.  R.  5.  In  that  case  most  of  the 
authorities  bearing  on  this  question  are 
cited,  and  the  distinction  is  there  broadly 
drawn  between  a  tax  on  property  and  a  tax 
on  the  business  and  operations  of  a  corpo- 
ration— the    former   being   held    liable    to 

taxation,  but  the  latter  not  so  liable. 
0         I  *ask   the   special   attention   of   the 

court  to  that  case.  At  page  35,  the 
court  expressly  decide  that  a  tax  on  the 
operations  of  an  instrument  employed  by 
the  general  government  to  carry  its  powers 
into  execution  is  unconstitutional.  The 
court  say  (page  36):  **This  distinction,  so 
clearly  drawn  in  the  earlier  decisions,  be- 
tween a  tax  on  the  property  of  a  government 
agent  and  a  tax  on  the  action  of  such  agent, 
or  upon  his  right  to  be,  has  ever  since  been 
recognized ;"  and  such  continues  the  distinc- 
tion to  the  present  time. 

J.  R.  V.  Daniel  and  L.  Page,  for  the 
appellee. 

The  appellant  objects  that  the  tax  com- 
plained of  was  unauthorized  by  any  law 
whatsoever,  state  or  municipal;  that  the 
city  of  Richmond,  acting  under  delegated 
authority,  exceeded  their  authority  in  the 
imposition  of  this  tax;  that  by  the  use  of 
the  words  **person"  or  **firm"  the  ordinance 
did  not  include  a  body  corporate,  such  as  the 
Western  Union  Telegraph  Company;  and 
that  the  statute  of  the  state  of  Virginia  by 
implication  forbids  taxation  on  the  part  of 
the  city. 
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The  legislature  of  Virginia,  by  its  act 
providing  a  charter  for  the  city  of  Richmond 
(Sess.  Acts  1869-'70,  p.  138,  }  70),  expressly 
grants  to  the  municipal  authority  power  to 
*'gfrant  or  refuse  licenses,**  and  to  **require 
taxes  to  be  paid  on  such  licenses  to  agents 
of  insurance  companies  (and  several  other 
specified  employments),  to  commission 
merchants,  and  all  other  business  which 
cannot  be  reached  by  the  ad  valorem  system 
under  the  preceding  section.**  The  pre- 
ceding section  provides  for  taxation  of  prop- 
erty by  assessment.  We  submit  that  the 
business  of  the  Western  Union  Telegraph 
Company  comes  fairly  under  the  head  last 
mentioned. 

10  **'A  corporation  is  a  political  per- 
son, capable,  like  a  natural  person,  of 

enjoying  a  variety  of  franchises.'*  1  Kyd. 
IS.  **The  construction  is  that  when  *per- 
sons*  are  mentioned  in  a  statute,  corpora- 
tions are  included,  if  they  fall  within  the 
reason  and  design  of  the  statute.**  Angel 
A  Ames  on  Corporations,  p.  3,  }  6.  *'A 
corporation  has  been  held  to  be  included  in 
the  term  'individual*  in  a  tax  law.**  Otis 
&c.  V.  Ware,  8  Gray  R.  509.  In  an  important 
Virginia  case  it  is  settled  that  when  the 
woM  '* person*'  is  used  in  a  statute,  corpora- 
tions, as  well  as  natural  persons,  are  in- 
clude for  civil  purposes.  Baltimore  &  Ohio 
R.  R.  Co.  V.  Gallahue's  adm'rs,  12  Gratt. 
655.  It  will  hardly  be  questioned  that  cor- 
porations "fall  within  the  reason  and 
design*'  of  the  ordinance,  when  it  is  ob- 
served that  the  section  containing  the  words 
objected  to,  viz.,  "person  and  firm,"  refers 
by  the  number  of  the  section  to  "express 
companies  and    telegraph  companies.** 

In  regard  to  the  assertion  that  the  right 
of  the  city  of  Richmond  to  tax  the  Telegraph 
Company  is  taken  away  by  the  statute  for 
the  assessment  of  taxes,  licenses,  &c.,  for 
the  year  1872  (Sess.  Acts  1871-*2,  p.  194,  } 
143),  the  appellee  contends  that  the  words  of 
the  statute  refer  only  to  the  commonwealth's 
revenue,  and  that,  in  securing  this  to  her- 
self, she  does  not  intend  to  deprive  the  city 
of  Richmond  of  its  reasonable  income. 
There  are  no  words  to  inhibit  the  city  from 
the  exercise  of  its  chartered  right.  The 
words,  "one  license  for  the  same  company 
shall  be  sufficient,"  are  explained  by  the 
remainder  of  the  clause,  "and  this  section 
shall  not  be  construed  to  require  a  license 
for  each  office  of  the  same  company,  *  *  It 
merely  declares  that  the  company,  as  a 
whole,  and  not  each  office  for  itself,  shall 
obtain     from   the   state    authority    a 

11  *license,     subject     to    the    conditions 
prescribed.     Taking  this  whole  section 

together,  and  applying  to  it  the  just  rules 
of  interpretation,  its  true  intent  and  mean- 
ing will  be  seen  to  be  that  the  incorporated 
company,  having  complied  with  the  statu- 
tory regulations,  is  discharged  from  further 
requirements  and  demands  on  the  part  of 
the  state.  Ould  &  Carrington  v.  City  of 
Richmond,  23  Gratt.  464;  Gilkeson  v.  Fred- 
erick Justices,  13  Gratt.  577;  Orange  & 
Alex.  R.  R.  Co.  v.  Alexandria,  17  Gratt.  176. 
The  appellant  further  objects  that  the  tax 


imposed  by  the  city  is  unconstitutional,  be- 
cause it  violates  that  clause  of  the  constitu- 
tion of  the  United  States  which  gives  to 
Congress  the  power  to  regulate  commerce 
among  the  several  states.  It  is  asserted 
that  telegraphic  messages  are  a  most  impor- 
tant element  of  commercial  intercourse 
between  the  states,  of  which  Congress  haa 
exclusive  control.  This  objection  is  well 
answered  by  the  Supreme  court  in  ita 
decision  of  the  case  of  Paul  v.  Virginia,  8 
Wall.    U.  S.  R.  168. 

In  that  case  the  state  of  Virginia  required 
of  a  foreign  insurance  company,  not  only  to 
pay  a  license  tax,  but  to  make  a  large  de- 
posit of  bonds,  as  a  condition  precedent 
to  carrying  on  its  business  within  ita 
territory:  these  requirements,  it  was  con- 
tended, were  unconstitutional,  because  the 
issuance  of  policies  of  insurance  was  a 
commercial  transaction,  the  parties  being 
domiciled  in  different  states,  and  that  the 
legislation  in  question  was  a  regulation  of 
commerce.  But  the  court  held  otherwise; 
and  in  replying  to  the  argument  in  support 
of  the  appellant*s  view,  it  was  said,  that 
such  "policies  are  not  articles  of  commerce 
in  any  proper  meaning  of  the  word.  They 
are  not  subjects  of  trade  and  barter  offered 
in  the  market  as  something  having  an 
existence  and  value  independent 
12  *of  the  parties  to  them.  They  are  not 
commodities  to  be  shipped  or  for- 
warded from  one  state  to  another  and  then 
put  up  for  sale.  * ' 

There  is  much  else  in  the  opinion  deliv- 
ered in  that  case  deserving  of  attention  here, 
but  we  content  ourselves  with  the  brief 
citation  we  have  made. 

The  appellee  respectfully  insists  that  the 
communications  transmitted  across  the 
electric  wires  are  no  more  articles  of  com- 
merce, in  the  view  taken  above,  than  are 
contracts  of  insurance  made  by  companies 
chartered  in  one  state  with  citizens  of 
another.  "In  Nathan  v.  Louisiana,  8  How. 
U.  S.  R.  73,  the  court  held  that  a  law  of  that 
state  imposing  a  tax  on  money  and  exchange 
brokers,  who  dealt  entirely  in  the  purchase 
and  sale  of  foreign  bills  of  exchange,  was 
not  in  conflict  with  the  constitutional  power 
of  Congress  to  regulate  commerce.  The  in- 
dividual thus  using  his  money  and  credit, 
said  the  court,  *is  not  engaged  in  commerce, 
but  in  supplying  an  instrument  of  commerce. 
He  is  less  connected  with  it  than  the  ship 
builder,  without  whose  labor  foreign  com- 
merce could  not  be  carried  on.*  And  the 
opinion  shows  that  although  instruments  of 
commerce,  they  are  the  subjects  of  state 
regulation,  and,  inferentially,  that  they 
may  be  subjects  of  direct  state  taxation.*' 

Instruments  of  commerce,  then,  are  the 
subjects  of  state  taxation.  It  will  hardly 
be  claimed  that  the  electric  telegfraph  is 
more  than  an  instrument  of  commerce. 

Cooley  V.  Board  of  Wardens  of  Port  of 
Philadelphia,  12  How.  U.  S.  R.  299,  319; 
L/icense  Cases,  5  Id.  504,  and  therein  opin- 
ion of  Taney,  C.  J.,  (explaining  Gibbons  v. 
Ogden)  p.  581;  Wilson  v.  Blackbird  Creek 
Marsh  Co.,  2  Peters.  R.  245,  251.     In  the  li- 
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cense  cases  it  was  decided  tha  tthe  grant 

13  of  a  general  authority  to  regulate  ♦com- 
merce is   not,  therefore,  a  prohibition 

to  the  states  to  make  any  regulations  con- 
cerning it  within  their  own  territorial  limits, 
not  in  conflict  with  an  act  of  Congress.  A 
state  statute  on  this  subject  is  valid,  un- 
less in  opposition  to  an  act  of  Congress 
repugnant  to  it,  passed  in  the  exercise  of 
the  power  to  regulate  commerce.  **The  act 
(of  the  state)  is  not  in  violation  of  this 
power  in  its  dormant  state.*'  2  Peters.  R. 
252. 

In  the  Passenger  Cases,  7  How.  U.  8.  R. 
283,  cited  by  the  appellants.  Justice  McLean, 
in  delivering  the  opinion  of  the  court, 
adverse  to  the  authority  of  the  state  in 
that  case,  uses  these  words:  *'A  state  can- 
not regulate  foreign  commerce,  but  it  may 
do  many  things  which  more  or  less  affect 
it.  It  may  tax  a  ship  or  other  vessel  used 
in  commerce,  the  same  as  other  property 
owned  by  citizens.  A  state  may  tax  the 
stages  in  which  the  mail  is  transported; 
but  this  does  not  regulate  the  conveyance 
of  the  mail  any  more  than  taxing  a  ship 
regelates  commerce.  And  yet,  in  both  in- 
stances, the  tax  on  the  property  in  some 
degree  affects  its  use. ' '  From  the  decision 
of  the  court  dissent  Taney,  C.  J. ,  and  Jus- 
tices Daniel  and  Woodbury.  See  opinion 
of  Chief  Justice,  pp.  470  axid  480. 

The  case  of  Brown  v.  Maryland  was  a 
direct  tax  on  imports  (vide  p.  448  of  12 
Wheaton).  And  see  Woodruff  v.  Parham, 
8  Wall.  U.  8.  R.  123,  and  opinion  of  court 
concerning  Brown  v.  Maryland. 

Osbom  V.  Mobile,  16  Wall.  U.  8.  R.  479. 
in  this  case  the  question  was  whether  an  or- 
dtnance,  in  requiring  payment  for  a  license 
to  transact  in  Mobile  a  business  extending 
beyond  the  limits  of  the  state  of  Alabama, 
was  repugnant  to  the  provision  of  the  con- 
stitution vesting  in  Congress  the  power  ^*to 
regulate  commerce  between  the  several 
statea. ' ' 

Osbom,  agent  of  an  express  company 

14  chartered   by  *the   state   of   Georgia, 
was  fined  for  conducting  his  business 

without  a  license  in  Mobile.  The  Chief 
Justice,  delivering  the  opinion  of  the  court, 
decided  that  the  ordinance  was  constitu- 
tional. The  whole  of  his  brief  and  forcible 
ofnnion  bears  upon  the  present  case. 

A  statute  of  Maryland  required  all  traders 
resident  within  the  state  to  take  out  licenses 
and  to  pay  therefor  certain  sums  from  $12 
to  $150,  according  to  a  certain  scale.  The 
statute  also  required  from  all  persons  who 
were  not  permanent  residents  of  the  state, 
offering  for  sale  any  goods  or  merchandise 
not  manufactured  in  Maryland,  an  annual 
license,  for  which  $300  was  to  be  paid. 
Held  (Ward  v.  Maryland,  12  Wall.  U.  8.  R. 
418),  that  the  statute  imposed  a  discrimi- 
nating tax  upon  non-resident  traders,  and 
that  it  was  pro  tanto  repugnant  to  the  Fed- 
eral constitution  and  void.  Mr.  Justice 
ClifiFord,  giving  the  unanimous  opinion  of 
the  court,  says :  *  'Possessing,  as  the  states 
do,  the  power  to  tax  for  the  support  of  their 
own  governments,  it  follows  that  they  may 


enact  reasonable  regulations  to  provide  for 
the  collection  of  taxes  levied  for  that  pur- 
pose, not  inconsistent  with  the  power  of 
Congress  to  regulate  commerce,  nor  repugant 
to  the  laws  passed  by  Congress  upon  the 
same  subject.  Reasonable  regulations  for 
the  collection  of  such  taxes  may  be  passed 
by  the  states,  whether  the  property  taxed 
belongs  to  residents  or  non-residents;  and 
in  the  absence  of  any  congressional  legisla- 
tion on  the  same  subject,  no  doubt  is  enter- 
tained that  such  regulations,  if  not  in  any 
way  discriminating  against  the  citizens  of 
other  states,  may  be  upheld  as  valid.'* 

The  appellant  further  alleges  that  the 
Western  Union  Telegraph  Company  is  one  of 
the  important  agencies  of  the  Federal  gov- 
ernment, and,  as  such,  that  no  state  or 
municipal  corporation  has  a  right  to 
16  ^impose  a  tax  upon  it,  whereby  it  is 
said  the  operations  of  the  government 
may  be  obstructed  or  impaired.  On  this 
point  they  refer  to  Cooley  on  Const.  I^imita- 
tions,  and  McCuIloch  v.  Maryland,  4  Wheat. 
R.  316.  The  discussion  in  the  former  work 
is  based  upon  the  latter  case.  It  was  there 
decided  that  the  State  of  Maryland  could 
not  tax  the  Bank  of  the  United  8tates,  a 
creation  of  the  Federal  government,  and  its 
particular  agent  and  servant,  such  as  the 
mail,  the  mint,  patent  rights,  and  other 
similar  federal  creations,  ^hich  the  chief 
justice  enumerates  as  belonging  to  the  same 
class.  "The  sovereignty  of  a  state  extends 
to  everything  which  exists  by  its  own  au- 
thority, or  is  introduced  by  its  permission; 
but  does  it  extend  to  those  means  which 
are  employed  by  congress,  to  carry  into 
execution  powers  conferred  on  that  body  by 
the  people  of  the  United  States?  We  think 
it  demonstrable  that  it  does  not."  The 
rest  of  his  opinion  clearly  shows  that,  by 
**those  means  employed  by  congress,"  the 
chief  justice  refers  to  the  governmental 
creations  to  which  we  have  alluded.  In  the 
Bank  Tax  case,  2  Wall.  U.  S.  R.  200,  the 
capital  consisted  of  stocks  of  the  Federal 
government,  and  the  decision  in  McCulloch 
V.  Maryland  applied. 

These  views  are  further  maintained  in  the 
case  of  National  Bank  v.  Commonwealth, 
9  Wall.  U.  8.  R.  353,  and  especially  to  the 
opinion  of  the  court,  pp.  361-2.  Directly 
to  the  point  is  the  case  of  Thomson  v. 
Pacific  Railroad,  9  Wall.  U.  8.  R.  579.  In 
this  latter  case,  the  chief  justice,  in  the 
opinion  of  the  court,  says:  **We  are  not 
aware  of  any  case  in  which  the  real  estate, 
or  other  property  of  a  corporation  not  organ- 
ized under  an  act  of  congress,  has  been 
held  to  be  exempt  in  the  absence  of  express 
legislation  to  that  effect,  to  just  contribution, 
in  common  with  other  property,  to  the 
16  *general  expenditure  for  the  common 
benefit,  because  of  the  employment  of 
the  corporation  in  the  service  of  the  govern- 
ment. It  is  true  that  some  of  the  reasoning 
in  the  case  of  McCulloch  v.  Maryland  seems 
to  favor  the  broader  doctrine.  But  the  de- 
cision itself  is  limited  to  the  case  of  the 
bank,  as  a  corporation  created  by  a  law  of 
the  United  States,  and   responsible,    in  the 
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use  6f  its  franchises,  to  the  government 
of  the  United  States."  **We  do  not 
think  ourselves  warranted  therefore  in 
extending-  the  exemption  established  by  the 
case  of  McCulloch  v.  Maryland  beyond  its 
terms.  We  cannot  apply  it  to  the  case  of  a 
corporation  deriving  its  existence  from 
state  law,  exercising  its  franchise  under 
state  law,  and  holding  its  property  with- 
in state  jurisdiction  and  under  state  protec- 
tion. ' » 

In  Railroad  Co.  v.  Peniston,  18  Wall.  U. 
S.  R.  5,  a  question  arose  whether  a  rail- 
road company  chartered  and  aided  by  con- 
gress, partly  controlled  by  the  government 
and  subject  to  its  future  regulations,  the 
charter  of  the  company  conditioned  that  if 
the  terms  are  not  complied  with,  or  the  loans 
not  paid,  the  road  shall  come  under  the  con- 
trol and  management  of  congress,  and  sub- 
ject moreover  to  the  use  of  the  government 
at  all  times  for  transmission  of  mails,  dis- 
patches, troops,  stores,  &c.,  was  subject  to 
state  taxation.  It  was  decided  to  be  so 
subject. 

**There  are,"  says  the  court  in  its  opinion, 
<<we  admit,  certain  subjects  of  taxation 
which  are  withdrawn  from  the  power  of  the 
states,  not  by  any  direct  or  express  pro- 
vision of  the  federal  constitution,  but  by 
what  may  be  regarded  as  its  necessary  im- 
plications. They  grow  out  of  our  complex 
system  of  government,  and  out  of  the  fact 
that  the  authority  of  the  national  govern- 
ment is  legitimately  exercised  within  the 
states.  While  it  is  true  that  govern- 
17  ment  cannot  exercise  its  *power  of 
taxation  so  as  to  destroy  the  state 
governments,  or  embarrass  their  lawful 
action,  it  is  equally  true  that  the  states 
may  not  levy  taxes,  the  direct  effect  of 
which  shall  be  to  hinder  the  exercise  of  any 
powers  which  belong  to  the  national  gov- 
ernment. The  constitution  contemplates 
that  none  of  those  powers  may  be  restrained 
by  state  legislation.  But  it  is  often  a  diffi- 
cult question,  whether  a  tax  imposed  by  a 
state,  does,  in  fact,  invade  the  domain  of 
the  general  government,  or  interfere  with 
its  operations  to  such  an  extent,  or  in 
such  a  manner,  as  to  render  it  unwar- 
ranted. It  cannot  be  that  a  state  tax, 
which  remotely  affects  the  efficient  exercise 
of  a  federal  power,  is  for  that  reason  alone 
inhibited  by  the  constitution.  To  hold 
that,  would  be  to  deny  to  the  states  all 
power  to  tax  persons  or  property.  Every 
tax  levied  by  a  state  withdraws  from  the 
reach  of  federal  taxation  a  portion  of  the 
property  from  which  it  is  taken,  and  to  that 
extent  diminishes  the  subject  upon  which 
federal  taxes  may  be  laid.  The  states  are, 
and  they  ever  must  be,  co-existent  with  the 
national  government.  Neither  may  destroy 
the  other.  Hence  the  Federal  constitution 
must  receive  a  practical  construction.  Its 
limitations  and  its  implied  prohibitions 
must  not  be  extended  so  far  as  to  destroy 
the  necessary  powers  of  the  states,  or  pre- 
vent their  efficient  exercise. '  *  He  then  con- 
siders the  case  of  Thomson  v.  Pacific 
Railroad.     **It  may  therefore  be  considered 


as  settled,  that  no  constitutional  implica- 
tions prohibit  a  state  tax  upon  the  property 
of  an  agent  of  the  government,  merely 
because  it  is  the  property  of  such  an  agent. 
A  contrary  doctrine  would  greatly  embarrass 
the  states  in  the  collection  of  their  necessary 
revenue,  without  any  corresponding  ad- 
vantage to  the  United  States.  A  very  large 
proportion  of  'the  property  within  the 
18  states  is  employed  *in  execution  of 
the  powers  of  government.  It  belongs 
to  governmental  agents,  and  it  is  not  only 
used,  but  it  is  necessary  for  their  agencies. 
United  States  mails,  troops  and  munitions 
of  war  are  carried  upon  almost  every  rail- 
road. Telegraph  lines  are  employed  in  the 
national  service.  So  are  steamboats,  horses, 
stage  coaches,  foundries,  ship  yards,  and 
multitudes  of  manufacturing  establish- 
ments. They  are  the  property  of  natural 
persons,  or  of  corporations,  who  are  instru- 
ments or  agents  of  the  general  government, 
and  they  are  the  hands  by  which  the  objects 
of  the  government  are  attained.  Were  they 
exempt  from  liability  to  contribute  to  the 
revenue  of  the  states,  it  is  manifest  that  the 
state  governments  would  be  paralyzed."  He 
then  refers  to  the  cases  relied  on  by  the  com- 
plainants in  the  case  before  him,  and  by  the 
appellants  in  the  present  case,  viz:  McCul- 
loch v.  Maryland,  and  Osbom  v.  Bank  of  U. 
S.  In  the  former  of  these  cases  the  tax 
**was  not  upon  any  property  of  the  bank,  but 
upon  one  of  its  operations ;  in  fact,  upon  its 
right  to  exist  as  created.  It  was  a  direct 
impediment  in  the  way  of  a  governmental 
operation  performed  through  the  bank  as  an 
agent."  **In  Osbom  v.  The  Bank,  the  tax 
held  unconstitutional,  was  a  tax  upon  the 
existence  of  the  bank,  upon  its  right  to 
transact  business  within  the  State  of  Ohio. 
It  was,  as  it  was  intended  to  be,  a  direct 
impediment  in  the  way  of  those  acts  which 
congress  for  national  purposes  had  author- 
ized the  bank  to  perform." 

This  last  decision  of  the  Supreme  court, 
to  our  apprehension,  is  absolutely  conclu- 
sive of  ail  controversy  upon  the  questions 
raised  in  the  case  at  bar. 

If  a  private  corporation,  created  by  the 
laws  of  another  state,  for  individual  gain, 
unable  to  come  into  our  midst  and  carry 
on  its  business,  except  by  permission 
10  *of  the  laws  of  Virginia,  is  not  subject 
to  the  taxing  power  of  the  common- 
wealth and  its  governmental  agencies,  be- 
cause, forsooth,  this  corporation  is  a 
contractor  with  the  Federal  government,  it 
would  be  difficult  to  say  what  persons  or 
property  are  legitimate  subjects  of  taxation. 
This  monstrous  proposition  is,  as  we  have 
seen,  unsupported  by  authority,  and  is 
plainly  repugnant  to  reason  and  justice. 
If  maintained,  it  consummates  the  over- 
throw of  all  that  is  left  of  state  govern- 
ment. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  charter  of  the  city  of  Richmond  au- 
thorizes the  city  council  to  raise  annually, 
by  taxes  and  assessments,  such  sums  of 
money   as    they    shall    deem    necessary    to 
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defray  the  expenses  of  the  same,' and  in 
such  manner  as  they  shall  deem  expedient, 
in  accordance  with  the  laws  of  the  state 
and  of  the  United  States. 

In  the  execution  of  the  powers  thus  con- 
fided to  them,  the  city  council  may  grant 
licenses  or  refuse  them.  They  may  require 
taxes  to  be  paid  on  such  licenses  to  agents 
of  insurance  companies,  and  all  business 
which  cannot  be  reached  by  the  ad  valorem 
system.  Acts  of  1869-'70,  page  138,  sees. 
69  and  70.  In  the  case  of  Ould  A  Carring- 
ton  V.  City  of  Richmond,  23  Gratt.  464,  this 
court  construed  these  provisions  as  confer- 
ring*  upon  the  city  council  the  general  power 
of  taxation,  except  only  as  it  may  be 
limited  by  the  laws  of  the  state  or  of  the 
United  States,  and  including  all  persons  and 
subjects  of  taxation.  It  was  also  further 
held,  that  the  mode  of  assessment  adopted 
by  the  city  council  with  reference  to  attor- 
neys at  law  was  sustained  by  the  charter 
and  by  the  constitution. 

The  plan  adopted  by  the  city  council 
20       in  assessing   ^telegraph   companies  is 

substantially  the  same  as  that  pursued 
with  reference  to  attorneys  at  law.  They  are 
divided  into  four  classes,  and  required  to 
pay  a  license  tax  graduated  by  the  character 
of  the  business  done  by  the  company.  The 
plaintiffs  are  placed  in  the  third  class,  and 
are  subjected  to  a  license  tax  of  one  hundred 
and  twenty -five  dollars.  The  authority  of  the 
city  council  in  the  premises,  and  the  validity 
of  the  assessment,  must  therefore  be  con- 
sidered as  adjudicated  and  settled  by  the 
decision  of  this  court.  It  is  said,  however, 
that  the  ordinance  of  the  city  only  applies  to 
••persons  or  firms,**  and  not  to  chartered 
companies.  It  is  very  true  that  the 
twelfth  section  speaks  of  ''persons  or 
firms"  only,  but  the  eighth  section  ex- 
pressly mentions  ''telegraph  companies;" 
and  it  is  very  clear  it  was  the  intention 
to  include  all  telegraph  companies,  whether 
incorporated  or  not.  The  sections  con- 
strued tog-ether  plainly  show  that,  in 
using-  the  words  "persons  or  firms"  in  the 
city  ordinance,  the  council  designed  to  em- 
brace chartered  companies  as  well  as  indi- 
viduals. And  this  is  sanctioned  by  practice 
and  the  decisions  of  the  courts.  In  Baltimore 
&  Ohio  R.  R.  Co.  V.  Gallahue's  adm'r,  12 
Gratt.  655,  663,  Judge  Allen  said:  "Corpo- 
rations are  to  be  deemed  and  taken  as 
pers  ons,  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of 
natural  persons  expressly  included  in  a 
statute.     »    ♦    ♦»» 

Another  ground  taken  by  the  plaintiffs 
is,  that  the  act  of  March  15,  1872,  pro- 
vides that  but  one  license  shall  be  re- 
quired of  a  telegraph  company,  upon  the 
issuing*  of  which,  the  company's  messages 
may  be  transmitted  through  any  county  or 
corporation  of  the  state;  and  that  the  city 
of  Richmond  has  no  power,  in  violation  of 
this  exclusive  g^rant,  to  require  another 
license    and    impose    another  tax   upon  the 

business  of  the  company. 
21  *It  is  very  clear,  however,  that  the 

act  of  March  I5th,  1872,  refers  only  to 


state  taxation  and  revenue.  The  object  of 
that  act  was,  no  doubt,  to  relieve  telegraph 
companies  from  the  payment  of  a  tax  for  each 
ofiBce  and  place  of  business,  and  to  authorize 
the  transmission  of  messages  throughout 
the  state  under  one  license,  and  upon  the 
payment  of  a  single  tax.  It  was  not  in- 
tended to  interfere  with  municipal  corpora- 
tions in  the  exercise  of  powers  of  taxation 
conferred  by  their  charters,  or  to  strip  them 
of  valuable  revenues  derived  from  companies 
and  individuals  carrying  on  business  within 
the  corporate  limits,  and  under  the  protec- 
tion of  the  corporate  g-overnment.  This 
subject  was  fully  considered  in  the  case  of 
Humphreys  &c.  v.  Norfolk  City,  decided  by 
this  court  at  the  spring  term  1874;  and  to 
that  case   reference  is  made.     25   Gratt.  97. 

For  these  reasons  the  tax  in  this  case 
must  be  held  to  be  valid,  so  far  as  the  con- 
stitution and  laws  of  the  state  are  involved. 

The  only  question  remaining  for  consid- 
eration is,  whether  the  tax  is  in  violation 
of  any  provision  of  the  constitution  of  the 
United  States,  or  of  any  rights  and  priv- 
ileges conferred  upon  plaintiffs  by  act  of 
congress. 

It  is  insisted  '  that  the  action  of  the  city 
council  in  requiring  the  license,  is  repugnant 
to  that  clause  of  the  constitution  of  the 
United  States  which  gives  to  congress  the 
power  to  regulate  commerce  among  the 
states. 

The  argument  of  the  learned  counsel  upon 
this  point  briefly  stated  is,  that  commerce 
is  not  merely  traffic;  it  is  something  more, 
it  is  intercourse;  and  intercourse  includes 
all  the  means  by  which  commerce  is  carried 
on  among  the  several  states :  that  telegraph 
communication  is  an  important  branch  of 
commercial  intercourse;  and  if  Vir- 
22  ginia  may  impose  a  tax  upon  *those 
companies,  so  may  every  other  state 
penetrated  by  their  lines;  and  thus  the 
whole  system  of  telegraph  communication 
may  be  destroyed  by  oppressive  burdens  in 
the  form  of  taxation. 

This  proposition  applies  as  well  to  states 
as  to  municipalities;  and  if  the  power  of 
taxation  is  denied  in  one  case  it  is  in  the 
other.  The  question  is  therefore  a  grave 
one,  as  well  by  reason  of  the  principle  as 
the  amount  involved. 

The  power  of  taxation,  as  universally  con- 
ceded, is  inherent  in  every  sovereignty, 
and  no  constitutional  government  can  exist 
without  it.  It  extends  to  every  person,  to 
every  trade  and  occupation,  and  every  species 
of  property.  It  is  as  essential  to  the  states 
as  to  the  Federal  government.  If  it  is  im- 
portant that  the  agencies  of  the  Federal 
government  shall  be  excepted  from  the  tax- 
ing power  of  the  states,  it  is  equally  neces- 
sary that  those  of  the  latter  shall  be 
maintained  in  undiminished  force  and 
vigor.  In  Osborne  v.  Mobile,  16  Wall.  U. 
S.  R.  479,  481,  Chief  Justice  Chase  said :  "It 
is  as  important  to  leave  the  rightful  powers 
of  taxation  unimpaired  in  the  states  as  to 
maintain  the  powers  of  the  Federal  govern- 
ment in  their  integrity.  *  *  The  difficulty  of 
drawing    the  line  between  the  commercial 
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power  of  the  Union  and  the  taxing*  power 
of  the  states  is  universally  conceded.  Clearly 
no  law  of  the  states,  much  less  the  exercise 
of  this  taxing*  power,  ought  to  be  declared 
invalid  upon  any  mere  speculative,  indirect 
and  contingent  ground.  The  repugnancy  to 
the  constitution  of  the  United  States  ought 
to  be  immediate,  direct,  and  beyond  all  ques- 
tion. 

If  we  assume  that  commerce  means  inter- 
course, as    it  clearly   does,    and   that  inter- 
course   includes    all    the    instrumentalities 
by    which    commerce    is     carried   on 

23  ^between  the  states,  there  is  scarce  an 
avocation    in    the    state    engaged   in 

foreign  trade  and  traffic  which  may  not  be 
brought  within  the  influence  of  the  consti- 
tutional inhibition.  It  will  be  conceded  that 
a  state  may  tax  a  ship  of  one  of  its  citizens 
engaged  in  the  transportation  of  foreign 
merchandise,  or  passengers  to  and  from  the 
state ;  although  it  cannot  tax  the  passengers 
or  the  merchandise.  The  reason  is,  that  the 
ship  is  not  commerce,  but  a  mere  instrument 
of  commerce.  Hays  v.  The  Pacific  Mail 
Steamship  Co.,  17  How.  U.  S.  R.  596. 

And  so  it  has  been  held,  that  a  license 
tax  upon  persona  engaged  in  buying  and 
selling  foreign  bills  of  exchange  is  not 
repugnant  to  the  constitution  of  the  United 
States.  Nathan  v.  Louisiana,  8  How.  U. 
8.  R.  79.  Such  persons  are  not  engaged  in 
commerce,  but  simply  in  supplying  an  in- 
strument of  commerce.  The  court  say  *  *they 
are  less  connected  with  it  than  the  ship- 
builder, without  whose  labor  foreign  com- 
merce cannot  be  carried  on;  and  yet  the 
business  of  ship  building  may  be  taxed  as 
the  exercise  of  any  other  mechanical  art. 
No  one  can  claim  an  exemption  from  a  gen- 
eral tax  on  his  business  within  the  state  on 
the  ground  that  the  products  sold  may  be  used 
in  commerce.'*  In  Paul  v.  Virg-inia,  8  Wall. 
U.  S.  R.  168,  it  was  decided  that  the  issuing 
of  a  policy  of  insurance  is  not  a  transaction 
of  commerce  within  the  meaning  of  the  con- 
stitution, though  the  parties  be  domiciled  in 
different  states.  The  court  say  these  con- 
tracts are  not  articles  of  commerce  in  any 
proper  meaning  of  the  word.  They  are  not 
subjects  of  trade  and  barter  offered  in  the 
market,  as  something  having  an  existence 
and  value  independent  of  the  parties  to 
them.  They  are  not  commodities  to  be 
shipped  or  forwarded  from  one  state  to 
another,  and  then  put  up  for  sale. 

24  *The  learned  counsel  for  the  plaintiffs 
cites  the  case    of   Crandall  v.  Nevada, 

6  Wall.  U.  S.  R.  35,  in  which  the  Supreme 
court  held  a  statute  of  Nevada  unconstitu- 
tional which  imposed  a  tax  upon  every  pas- 
senger leaving"  the  state.  This,  however, 
was  not  upon  the  ground  that  such  a  tax  is 
**a  regulation  of  commerce,  or  even  repug- 
nant to  any  express  provision  of  the  consti- 
tution, but  upon  the  broad  principle  that  the 
Federal  government  had  the  right  to  call  to 
the  capital  of  the  Union  any  and  all  of  its 
citizens  to  aid  in  the  military  or  civil  service 
of  the  country ;  and  every  citizen  from  the 
most  remote  states  or  territories  is  entitled 
to  free  access  to  all  the  great  departments  of 


the  government,  executive,  legislative  and 
judicial;  and  this  right  cannot  be  made  de- 
pendent upon  the  pleasure  of  a  state  over 
whose  territory  they  must  pass  in  the  exer- 
cise of  such  right.  And  if  the  principle 
should  be  admitted  at  all,  it  might  be 
carried  to  the  extent  of  an  entire  pro- 
hibition." An  attempt  was  made  by  the 
counsel,  who  argued  the  case,  to  show  that 
the  tax  was  upon  the  business  of  the  carrier 
who  transports  the  passengers,  graduated 
by  the  amount  of  the  business  done.  The 
court  say,  however,  it  was  plainly  a  tax 
upon  the  passenger,  and  the  officers  and 
agents  of  the  companies  were  mere  collectors 
of  the  tax.  It  was  this  feature,  and  this 
alone,  which  rendered  the  tax  inconsistent 
with  the  rights  belonging  to  citizens  of  the 
different  states,  and  with  the  objects  the 
Union  was  intended  to  attain. 

The  case  of  ** State  Freight  Tax,"  15 
Wall.  U.  S.  R.  285,  is  much  relied  on  by 
the  counsel  for  the  plaintiffs.  There  the 
Supreme  court  held,  that  a  statute  impos- 
ing a  tax  upon  freight  taken  up  within  the 
state  and  carried  out  of  it,  or  taken  up  with- 
out and  brought  within  the  state,  is  repng*- 
nant  to  the  clause  of  the  constitution 
26  *giving  to  congress  the  power  to  reg- 
ulate commerce.  The  reason  assigned 
IS,  that  the  tax  was  not  upon  the  companies 
nor  their  franchises,  property  or  business, 
but  upon  the  freight,  or  upon  the  consigtior 
or  consignee,  and  was  so  intended,  and  the 
company  required  to  pay  a  mere  toll-gath- 
erer. And  inasmuch  as  the  transportation 
of  freight  for  the  purpose  of  exchang'e  or 
sale  is  a  constituent  of  commerce,  a  tax 
upon  freight  is  necessarily  a  regulation  of 
commerce. 

In  the  case  of  *' State  Tax  on  Railway 
Gross  Receipts,"  reported  also  in  15  Wall. 
U.  S.  R.  284,  the  Supreme  court  sustains  a 
Pennsylvania  statute  imposing  a  tax  upon 
the  g^ross  receipts  of  railroad  companies, 
although  these  receipts  are  made  up  in  part 
of  freights  received  for  transportation  of 
merchandise  to  and  from  the  state  into  other 
states.  This  case  is  plainly  distinguishable 
from  the  one  last  cited.  In  the  first,  as  has 
been  seen,  the  tax  was  upon  transportation, 
and  the  railroad  company  a  mere  agency 
for  its  collection.  In  the  second,  the  tax 
was  upon  the  company,  measured  in  amount 
by  the  extent  of  its  business,  or  the  degree 
to  which  its  franchise  was  exercised.  It 
was  conceded  that  the  ultimate  effect  of  the 
tax  would  be  to  increase  the  cost  of  trans- 
portation, and  therefore  to  affect  commerce 
itself.  Nevertheless,  it  was  not  a  tax  upon 
commerce,  any  more  than  a  tax  upon  a 
railroad  or  stage  coach  is  a  tax  upon  trans- 
portation, or  a  tax  upon  attorneys  consti- 
tutes a  tax  upon  clients. 

The  court  further  say,  in  effect,  it  is  not 
everything  that  affects  commerce  that 
amounts  to  a  regulation  of  it  within  the 
meaning  of  the  constitution.  The  states 
have  authority  to  tax  the  estate,  real  and 
personal,  of  all  their  corporations,  in- 
cluding carrying  companies,  precisely  as 
they     may     tax     similar     property     when 
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belong-ing    to  natural   persons.     Such 

26  taxation     may     be    *laid     on    valua- 
tion or  may  be    an    excise ;  it  may  be 

a  graduated  contribution,  proportioned  to 
the  value  of  the  privileges  granted,  or  to 
the  extent  of  their  exercise,  or  to  the  results 
of  such  exercise.  Such  a  power  is  essential 
to  the  healthy  exercise  of  the  state  govern- 
ments; and  the  Federal  constitution  ought 
not  to  be  so  construed  as  to  impair,  much 
less  to  destroy,  anything  that  is  necessary 
to  their  efficient  exercise. 

These  cases  show  the  great  difficulty  en- 
countered by  the  Supreme  court  of  the 
United  States  in  dealing  with  this  perplex- 
ing subject.  They  further  show,  I  think, 
the  anxiety  of  that  court  to  preserve  unim- 
paired the  taxing  powers  of  the  states,  so 
far  as  it  can  be  done  consistentlv  with  the 
paramount  obligations  of  the  Federal  con- 
stitution. And  although  these  decisions 
cannot  perhaps  be  always  harmonized,  and 
the  learned  judges  have  been  unanimous  in 
but  few  of  them,  yet  they  certainly  affirm 
the  proposition  that  it  is  competent  for  a 
state  to  impose  a  tax  upon  individuals  or 
corporations  within  its  territory;  and  such 
tax,  if  it  does  not  discriminate  against  non- 
residents or  the  products  of  other  states, 
may  be  upon  the  property,  or  the  franchises, 
or  the  business,  of  the  individual  or  corpo- 
ration ;  and  its  validity  is  not  at  all  affected 
by  the  consideration  that  the  party  is 
engaged  in  foreign  as  well  as  domestic  trade 
and  traffic.  Society  for  Savings  v.  Coile,  6 
U.  S  .  R.  594;  Woodruff  v.  Parham,  8  Wall. 
Wall.  U.  S.  R.  123;  Hinson  v.  lyott,  Ibid.  148. 

In  Hinson  v.  Lott,  8  Wall.  U.  S.  R.  148, 
the  Supreme  court  sustained  a  law  of  Ala- 
bama requiring  every  dealer  in  spiritous 
liquors  introducing  liquors  into  the  state 
for  sale  to  pay  a  tax  per  gallon  before 
offering  the  same  for  sale  within  the 
limits  of  the  state.  Mr.  Justice  Miller 
in    delivering     the    opinion    of    the 

27  court  *said:  *'If  this  was  only  tax  it 
would  constitute  an  unjust  discrimi- 
nation against  the  products  of  other  states 
in  favor  of  those  of  Alabama,  and  might  be 
so  laid  as  to  amount  to  an  absolute  prohibi- 
tion; but  it  appeared  there  was  another  tax 
of  like  amount  upon  all  spirits  manufactured 
in  the  state.  Inasmuch,  therefore,  as  the  law 
merely  subjected  foreign  articles  to  the  same 
rate  of  taxation  as  applied  to  domestic,  it 
was  not  an  attempt  to  regulate  commerce, 
but  an  appropriate  and  legitimate  exercise  of 
the  taxing  power  of  the  states.  *  * 

These  decisions  of  the  Supreme  court  have 
a  direct  application  to  the  case  under  con- 
sideration. In  the  first  place,  it  will  be 
observed  that  the  ordinance  of  the  City  of 
Richmond  makes  no  discrimination  in  favor 
of  or  against  any  express  company.  The 
tax  is  alike  upon  all,  graduated  by  the 
extent  of  the  business.  In  the  next  place, 
the  tax  is  not  upon  the  telegraph  message 
or  communication,  but  upon  the  company, 
measured  by  the  business  in  the  corporate 
limits.  The  effect  of  the  tax  may  be  to 
increase  to  some  extent  the  expense  of  tele- 
graph communication.     It  is  very  probable 


that  the  rates  of  telegraphing  are  estab- 
lished by  general  arrangement  among  all 
the  companies,  whether  incorporated  here 
or  abroad,  and  it  may  be  that  these  rates 
are  fixed  with  reference  to  state  and  munici- 
pal taxation  as  to  other  necessary  expenses. 
But  the  same  thing  is  true  as  respects  rail- 
road companies  engaged  in  the  transporta- 
tion of  passengers  and  freight  and  domestic 
goods.  A  tax  upon  them  is  indirectly  a  tax 
upon  such  transportation.  But  no  one  ever 
questioned  the  constitutional  power  of  a 
state  to  lay  a  tax  upon  its  railroad  com- 
panies. 
The    same   principle   applies   to    express 

companies  incorporated  under  the  laws 
28      of  one  state,   establishing  *its  offices 

in  other  states,  and  engaged  in  the 
transmission  of  matter  internal  and  external. 
In  Osborne  v.  Mobile,  16  Wall.  U,  S.  R. 
479,  the  Supreme  court  say,  although  the 
ultimate  effect  of  the  tax  may  be  to  increase 
the  cost  of  transportation,  it  is  within  the 
general  authority  of  the  state  to  tax  persons, 
property,  business  or  occupations  within 
the  state. 

The  mistake  made  in  all  this  class  of 
cases  is  in  failing  to  distinguish  between 
commerce  itself  and  what  may  be  termed  a 
mere  instrument  of  commerce.  Telegraphic 
communication  is  not  commerce;  *4t  is  not 
a  subject  of  trade  and  barter  offered  in 
market  as  something  having  an  existence 
and  value  independent  of  the  parties  to 
them.*'  It  is  not  an  intercourse — though  it 
may  be,  and  doubtless  is,  an  important  and 
valuable  instrument  or  agency  by  which 
intercourse  is  carried  on  between  the  dif- 
ferent parts  of  the  country.  It  cannot  be 
said,  however,  that  this  intercourse  is  purely 
of  a  national  character,  affecting  the  com- 
mercial interests  of  all  the  states,  and 
therefore  requiring  exclusive  legislation  bjr 
Congress.  Conceding*  that  Congress  may 
regulate  the  telegraphic  business  of  the 
country,  it  has  not  done  so;  and  in  the 
absence  of  any  such  legislation  on  the  sub- 
ject, there  is  no  valid  objection  to  a  system 
of  state  taxation  upon  these  companies  in 
return  for  the  protection  they  receive.  They 
are  incorporated  under  state  laws,  controlled 
by  state  regulations,  and  protected  by 
state  authority.  It  is  true  they  are  engaged 
in  transmitting  government  messages  at 
rates  fixed  by  the  postmaster  general;  but 
the  railroads  perform  duties  of  a  similar 
character  in  carrying  the  mail ;  so  also  the 
stage  coaches.  They  are  all  subjects  of 
state  regulation,  and  are  therefore  neces- 
sarily liable  to  state  taxation.     The  contract 

with  the  government  for  the  transmis- 
20       sion    of  its  messages  *is    in  no   just 

sense  a  regulation  of  commerce.  These 
terms,  **to  regulate  commerce,**  are  well 
understood  to  mean  the  power  to  prescribe 
the  rules  by  which  commerce  is  to  be  gov- 
erned. Hay  on  Com.  J  1061.  The  very  fact 
that  Congress  has  undertaken  neither  to 
exclude  state  taxation,  or  to  prescribe  any 
regulations  for  the  various  telegraph  com- 
panies, indicates  very  clearly,  that  the 
whole  subject  was  intended  to  be  left  to  the 
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states  tinder  whose  laws  they  are  incorpo- 
rated. 

Another  ground  taken  bj  the  plaintiff  is, 
that  the  company  is  an  important  ag'ency 
of  the  Federal  government  in  the  manage- 
ment of  public  affairs,  and  as  such  no  state 
or  municipal  corporation  is  authorized  to 
impose  a  license  tax  upon  its  business, 
whereby  the  operations  of  the  government 
may  be  impaired  or  obstructed.  This  view 
is  based  mainly  upon  the  provisions  of  the 
act  of  congress  of  the  24th  July,  1866.  This 
act  authorizes  any  telegraph  company, 
organized  under  the  laws  of  any  state,  to 
construct  lines  of  telegraph  over  any  por- 
tion of  the  public  domain,  along  any  of  the 
military  or  post  roads,  and  across  any  of 
the  navigable  waters  of  the  United  States. 

Authority  is  also  given  them  to  take  from 
the  public  lands  any  material  needful  in  the 
construction  and  operation  of  their  lines  of 
telegraph,  and  also  to  appropriate  any  por- 
tion of  the  public  lands  for  their  stations, 
not  exceeding  forty  acres  for  each  station. 
The  act  further  provides,  that  communica- 
tions of  the  government,  its  officers  and 
agents,  shall  have  priority  over  all  others 
in  their  transmission  over  the  lines,  at  rates 
fixed  by  the  postmaster  general.  The  pro- 
visions of  this  act  were  accepted  by  the 
plaintiffs,  and  the  terms  of  government 
communication  fixed  accordingly  by  the 
postmaster  general,  and  agreed  to  by 
30  the  company.  *It  is  argued,  that  if 
the  state  or  any  of  its  municipalities 
may  impose  a  tax  upon,  or  require  a  license 
of  this  company,  they  may  impose  it  to  any 
extent,  and  the  effect  may  be  to  deprive  the 
company  altogether  of  the  power  to  serve 
the  government,  or,  at  any  rate,  to  impair 
its  efficiency. 

It  is  very  clear  that  the  states  are  pro- 
hibited from  taxing  either  the  property  of 
the  Federal  government  or  the  instrumen- 
talities by  which  its  powers  are  carried  into 
execution.  This  doctrine  is  well  settled, 
and  no  one  doubts  its  application  to  public 
corporations  or  other  agencies  created  by  the 
Federal  government  for  carrying  into  exe- 
cution national  objects  and  purposes.  But 
none  of  the  cases  have  gone  so  far  as  to 
affirm,  that  because  the  Federal  government 
enters  into  a  contract  with  a  corporation  or 
a  natural  person  to  perform  certain  services 
this  operates  as  an  exemption  from  all  state 
taxation.  Can  it  be  that  a  railroad  company 
by  entering  into  an  arrangement  with  the 
postmaster  general  to  carry  the  mails  can 
escape  the  payment  of  its  just  public  dues 
upon  the  pretext  that  its  capacity  to  serve 
the  Federal  government  may  be  thereby 
impaired.  Chief  Justice  Marshall,  in 
Osborne  v.  United  States  Bank,  9  Wheat. 
R.  738-860,  has  given  a  complete  answer 
to  that  question.  In  that  case  it  was  argued, 
that  the  tax  imposed  upon  the  Bank  of  the 
United  States  by  the  legislature  was  consti- 
tutional, because  the  bank  was  established 
for  private  benefit,  and  was  founded  upon 
contract  between  individuals  having  private 
trade  and  private  interest  for  its  great  and 
principal  object.     The  chief  justice  said  if 


these  premises  were  true,  the  conclusion 
would  then  be  inevitable.  A  private  corpo- 
ration engaged  in  its  own  business  with  its 
own  views  would  certainly  be  subject  to  the 
taxing  power  of  the  state,  as  any    in- 

31  dividual     *would   be,   and   the  casual 
circumstances  of  its  being*  employed 

by  the  government  in  the  transaction  of  its 
fiscal  affairs  would  no  more  exempt  its 
private  business  from  the  operation  of  that 
power  that  it  would  exempt  the  private 
business  of  any  individual  employed  in  the 
same  manner.  But  the  premises  are  not 
true.  The  bank  is  a  public  corporation, 
created  for  public  and  national  purposes.  It 
is  not  an  instrument  which  the  g'overnment 
found  ready  made,  and  has  supposed  to  be 
adapted  to  its  purposes,  but  one  which  waB 
created  in  the  form  in  which  it  now  appears^ 
for  national  purposes  only. 

The  very  reverse  of  all  this  is  the  status 
of  this  company.  It  was  not  created  by  the 
Federal  government.  It  was  not  org'anized 
under  any  act  of  Congress,  but  under  the 
laws  of  the  state  of  New  York.  It  is  a 
private  corporation,  created  for  individual 
benefit  and  for  the  benefit  of  the  private 
stockholders,  carrying  on  business  here 
under  the  authority  of  Virginia  statutes, 
and  protected  in  its  franchises  and  the 
enjoyment  of  its  property  by  state  laws  and 
the  police  power  of  the  city  g'overnment. 
The  Federal  government  has  granted  it 
certain  privileges  in  consideration  of  the 
performance  of  certain  services  at  certain 
specified  rates  of  compensation.  But  the 
government  has  no  interest  in  it  and  no 
concern  with  it,  any  further  that  the  per- 
formance of  these  services.  So  long-  as 
these  are  not  interfered  with  by  the  regula- 
tions of  the  states,  it  is  no  concern  of  the 
Federal  government  whether  a  tax  is  im- 
posed at  all,  or  whether  it  is  upon  the  prop- 
erty or  the  franchise,  or  the  business  of  the 
company.  It  is  not  pretended,  there  is  not 
even  a  suggestion,  that  the  tax  prevents 
the  transmission  of  the  government  mes- 
sages, or  that  it  impairs  in  the  slig-htest 
degree,   the  capacity  of  the  company 

32  for  the  ^fulfillment  of  its  oblig-ations. 
Exemption  from  all  state  or  municipal 

taxation  might  with  the  same  propriety  be 
claimed  by  all  railroad  companies,  express 
companies,  and  others  eng-aged  in  the  trans- 
portation of  mail  matter,  upon  the  ground 
that  such  taxation  may  tend  to  prevent  the 
performance  of  the  contract,  or  at  least  to 
impair  the  efficiency  of  those  agencies  in 
the  discharge  of  their  duties. 

The  decisions  of  the  Supreme  court  of  the 
United  States  do  not  give  the  least  counte- 
nance to  any  such  pretension.  They  estab- 
lish the  contrary  doctrine.  One  of  these, 
the  case  of  National  Bank  v.  Common- 
wealth, 9  Wall.  U.  S.  R.  353,  will  show  the 
manifest  disinclination  of  the  court  to 
extend  this  doctrine  of  exemption  from  state 
taxation. 

In  that  case  it  was  conceded  that  the  t/eg- 
islature  of  Kentucky  might  tax  the  stock- 
holders upon  the  shares  held  by  them  in 
the  national  banks;  but  it  was  insisted  that 
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so  much  of  the  act  as  required  the  banks  to 
pa^  such  tax  was  invalid,  because  the  banks, 
being'  instrumentalities  of  the  Federal  gov- 
ernment, are  beyond  the  reach  of  state  legis- 
lation. This  view,  however,  did  not  prevail. 
The  Supreme  court  declared  that  the  doc- 
trine of  exemption  of  Federal  agencies  from 
state  taxation  had  its  just  limitation,  a  lim- 
itation growing  out  of  the  necessity  in 
which  it  is  founded.  This  limitation  is, 
that  these  agencies  are  only  exempted  from 
state  legislation,  so  far  as  that  legislation 
may  interfere  with  or  impair  their  efficiency 
in  performing  the  functions  by  which  they 
are  designed  to  serve  the  Federal  govern- 
ment. Any  other  rule  would  convert  a 
principle  founded  alone  in  the  necessity 
of  securing  to  the  government  the  means  of 
exercising  its  legitimate  powers,  into  an 
unauthorized  and  unjustifiable  invasion  of 
the  rights  of  the  states.     The  banks 

33  are  subject  to  *the  laws  of  the  states, 
and    are    governed     in     their    daily 

course  of  business  far  more  by  the  laws  of 
the  state  than  of  the  nation.  Their  con- 
tracts are  governed  and  construed  by  state 
laws.  Their  acquisition  and  transfer  of 
property,  their  right  to  collect  their  debts, 
and  their  liability  to  be  sued  for  debts  are 
all  based  on  state  laws.  It  is  only  when 
the  state  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government 
that  it  becomes  unconstitutional.  We  do 
not  perceive  the  remotest  probability  of 
this  in  their  being  required  to  pay  the  tax 
which  their  stockholders  owe  to  the  state 
for  the  shares  of  the  capital  stock  when  the 
laws  of  the  Federal  government  authorize 
the  same. 

In  Thomson  v.  Pacific  Railroad,  9  Wall. 
U.  S.  R.  579,  the  same  doctrines  are  still 
more  strongly  stated.  In  that  case  the  ques- 
tion was  as  to  the  validity  of  a  tax  imposed 
by  the  legislature  of  Kansas  upon  the  rail- 
road and  telegraph  property  of  the  Union 
Pacific  Railway  Company.  Exemption  from 
this  taxation  was  claimed  upon  the  ground, 
that  although  the  company  was  incorporated 
under  the  laws  of  Kansas,  congress  had 
granted  it  lands  and  subsidies  to  a  large 
amount,  in  consideration  of  which  the  com- 
pany had  executed  a  mortgage  upon  its 
property  for  the  payment  of  five  per  cent, 
of  its  net  gains,  and  had  agreed  to  render 
services  also  in  the  transmission  of  mes- 
sages, in  the  transportation  of  mails,  troops, 
munitions,  and  other  property  at  reasonable 
rates  of  compensation :  and  it  was  insisted 
that  the  effect  of  the  tax  would  be  to  impede 
and  embarrass  the  company  in  the  perform- 
ance of  these  services  as  an  agency  of  the 
government.  Chief  Justice  Chase,  in  de- 
livering the  opinion  of  the  court,  dwelt  at 
some  length  upon  the  distinction  between  a 
corporation  created  by  the  Federal  govern- 
ment for  national  purposes,  and  corpora- 

34  tions  deriving  their  existence  *and  exer- 
cising their  franchises  under  authority 

of  state  laws,  but  employed  by  the   national 
government  for  certain  duties  and  services. 
As  to  the  latter,  while  congress  may  exempt 
them  from  any  state  taxation,   which   will 
really    prevent    or    impede   such     services, 


yet  in  the  absence  of  legislation  by 
congress  to  indicate  that  exemption  is 
deemed  essential  to  the  performance 
of  the  governmental  services,  it  can- 
not be  claimed  upon  the  mere  ground  that 
the  corporation  is  employed  as  an  agency  of 
the  government.  It  is  true  that  the  tax  in 
this  case  was  upon  the  property  of  the  rail- 
road company ;  and  the  learned  counsel  seems 
to  suppose  there  is  a  material  distinction 
between  such  a  tax  and  a  tax  upon  the  busi- 
ness of  a  corporation.  But  the  reasoning 
of  the  court  does  not  justify  any  such  dis- 
tinction. It  applies  equally  to  both  forms 
of  taxation.  Indeed,  Chief  Justice  Chase 
expressly  says:  '*No  one  questions  that  the 
power  to  tax  all  property,  business  and  per- 
sons within  their  respective  limits,  is  orig- 
inal in  the  states,  and  has  never  been 
surrendered.  It  cannot  be  so  used  as  to 
defeat  or  hinder  the  operations  of  the  na- 
tional government;  but  it  will  be  safe  to 
conclude  in  general  in  reference  to  persons 
and  state  corporations  employed  in  govern- 
ment service,  that  where  congress  has  not 
interfered  to  protect  their  property  from 
state  taxation,  such  taxation  is  not  ob- 
noxious to  the  objection  suggested." 

These  observations  apply  as  strongly  to 
a  tax  upon  business  as  a  tax  upon  property. 
Indeed  there  is  no  valid  distinction  between 
the  two,  so  far  as  the  principles  of  this 
case  are  concerned.  The  cases  do  recognize 
a  distinction  between  taxation  of  the  prop- 
erty belonging  to  a  private  corporation  em- 
ployed by  the  general  government  and  taxa- 
tion of  the  instrumentalities  or  means 
36  of  the  government  in  the  possession  *of 
such  corporation.  The  state  may  tax 
a  banking  institution,  but  it  cannot  tax  the 
currency  or  the  government  bonds  belong- 
ing to  such  bank.  It  may  tax  the  railroad, 
but  not  the  mail  or  the  munitions  or  other 
property  of  the  government.  It  may  tax  the 
contractor  with  the  government,  though  not 
the  contract.  Such  tax  may  be  upon  the 
property  of  the  corporation,  or  it  may  be 
graduated  by  the  amount  of  its  business.  It 
is  no  concern  of  the  Federal  government, 
provided  the  tax  is  not  prohibitory,  or,  at 
least,  does  not  impair  the  efficiency  of  the 
corporation  in  the  fulfillment  of  its  contract 
with  the  government.  Indeed  a  tax  upon 
business  in  many  instances  is  the  only  just 
and  practicable. mode  of  assessment.  Char- 
tered companies  and  individuals  may  carry 
on  business  to  the  amount  of  thousands  of 
dollars  without  owning  property,  real  or 
personal,  of  any  conceivable  value.  If, 
whenever  they  happen  to  be  employed  in 
the  service  of  the  government,  they  are  to 
be  exempt  from  all  those  burdens  which 
attach  to  all  other  persons,  it  is  obvious 
that  both  states  and  cities  will  be  deprived 
of  most  valuable  subjects  and  sources  of 
taxation.  It  is  impossible  to  foresee  the 
mischiefs  that  will  arise  from  such  a  limi- 
tation upon  the  powers  of  the  states.  We 
see  nothing  in  the  constitution  of  the  United 
States,  or  in  the  decisions  of  the  Supreme 
Court,  warranting  such  a  conclusion. 

Judgment  affirmed. 
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*Bolling  V.  Lersner. 

March  Term,  1875,  Richmond. 


1.  Appeals  —  Statutory  Limitations  —  Construction.— 

The  1 8  of  the  act  March  15.  1867,  which  amended  $ 
8  of  ch.  182  of  the  Ck)de  of  1860,  chanffinf  the  limiCa^ 
tlon  of  time  for  presenting  a  petition  for  an  appeal 
from,  or  writ  of  error  or  auperstdeas  to,  any  final 
decree  or  judg-ment,  from  five  to  two  years  after  it 
was  made  or  rendered,  did  not  amend  |  26  of  that 
chapter,  which  allows  fire  years  for  perfecting  the 
appeal,  by  giving  bond  Ac  And  therefore,  where 
a  petition  for  an  appeal  was  presented  within  two 
years  from  the  date  of  the  decree  it  miflrhtbe  per- 
fected in  any  time  within  five  years  from  that 
date.    Bnt  see  now.  Code  of  1878,  ch.  178,  $  17. 

9.  Same— Samo— Time  to  Object.— If  an  appeal  has 
been  allowed,  and  the  cause  decided  by  the  appel- 
late court  without  objection  by  the  appellee  that 
the  appeal  was  not  perfected  in  time,  the  objection 
cannot  afterwards  be  made  in  the  court  below,  or 
in  the  appellate  court  when  the  cause  is  brought 
up  a  second  time. 

a.  5ame— Judge  Actlnir  noder  nilltary  Authority.*— 
An  appeal  allowed  by  a  judre  acting  under  mili- 
tary authority  in  1869,  was  a  valid  appeal,  and  was 
confirmed  by  the  act  of  March  5,  1870,  styled  the 
enabling-  act 

4.  Special  Court  of  Appeale— Validity  of  Act  Creatine. 
—The  act  of  February  £8, 1872,  to  proride  a  special 
Court  of  Appeals,  Acts  of  1881-*72,  ch.  124.  p.  96, 
which  creates  a  special  Court  of  Appeals  to  consist 
of  three  Judg-es  of  the  Circuit  courts,  is  constitu- 
tional, and  the  decisions  of  the  court  are  valid  and 
binding  on  the  parties  in  the  causes  decided. 

S»  Same— Proper  Cases  lor.— All  cases  pending  on  the 
docket  of  the  Supreme  Court  of  Appeals,  notin- 
▼olving-  a  constitutional  question  and  not  decided 
in  the  court  below  by  one  of  the  judges  of  the 
special  Court  of  Appeals,  are  proper  cases  to  be 
sent  to  said  special  Court  of  Appeals  for  decision: 
and  it  is  for  the  Judg'es  of  the  Supreme  Court  of 
Appeals  under  the  constitution  and  the  statute,  to 
select  the  cases  to  be  sent  to  said  special  court 

4.  Same— Reversal  by  This  Court— Bffect— The  special 

Court  of  Appeals  having  decided  a  case  regularly 

sent  to  that  court,  and  having-  reversed  the 

®7       decree   of  the   court  below,  and   'sent  the 

cause   back  for  further  proceedings,   there 

can  afterwards  be  no  complaint  of  error  in  the 

decree  of  the  special  court  or  in  the  proceedings 

before  that  decree. 

7.  Vendor  Refusing  to  Deliver  Possession  —  Specific 
Performance— Accounting  for  Rents  and  Profits. t— A 

*De  Facto  Officers— Validity  of  Their  Acts.— In  Mc- 
Craw  V.  Williams,  33  Oratt  510.  the  facts  were  that 
one  E.  W.  Armistead  was  elected  judge  of  the  county 
court  of  Halifax,  and  commissioned  by  the  governor. 
Believing  that  his  term  commenced  immediately,  he 
proceeded  to  hold  the  court  and  transact  business. 
It  was  held,  citing  the  principal  case  and  Griffin  v. 
Cunningham,  20  Gratt  81:  Quinn  v.  Com.,  20  Gratt 
188.  that  he  was  a  judge  de  facto  and  his  acts,  judg- 
ments, decrees,  etc.,  while  so  acting  were  as  valid 
as  if  he  had  been  a  judge  d«  jure. 

fSpeclfic  Performance  — Accounting  for  Rents  and 
Profits— Interest.— The  principal  case  is  cited  and 
approved  in  Steams  v.  Beckham.  81  Gratt  432;  Cullop 
V.  Leonard,  97  Va.  280;  Moreland  v.  Metz,  24  W.  Va. 
141;  Rust  V.  Rust  17  W.  Va.  901;  Vance  v.  Evans,  11 
W.  Va.  881. 


vendor  of  land  refuses  to  deliver  possession  accord 
ing  to  the  contract  and  the  vendee  who  has  paid 
the  purchase  money,  immediately  sues  for  a  spe- 
cific performance,  and  the  vendee  resists  it  and 
asks  for  a  rescission  of  the  contract;  but  there  is  a 
decree  for  specific  performance  and  for  an  account 
of  rents  and  profits.  In  estimating  the  rents  and 
profits  of  the  land  thus  held  by  the  vendor,  the 
annual  value  of  the  land  in  the  hands  of  a  pru- 
dent and  discreet  tenant  upon  a  judicious  system 
of  husbandry  is  the  proper  rule  in  the  case;  to  be 
influenced  in  some  measure  by  the  mode  of  treat- 
ment of  the  land  by  the  occupant 
S.  Same—  Same  —  Same—  Interest.*— Though  in  such 
case  the  rents  are  estimated,  it  is  proper  to  charge 
interest  upon  them. 

By  an  agreement  under  seal,  bearing  date 
the  19th  of  January  1863,  R.  B.  Boiling,  iti 
consideration  of  the  sum  of  seventy-seven 
thousand  dollars,  sold  to  Gustavus  I^rsner 
his  estate  in  the  county  of  Fauquier,  called 
Bollingbrook,  containing  seven  hundred  and 
sixty-nine  acres,  and  bound  himself,  upon 
payment  of  the  purchase  money,  to  convey 
the  same  to  I^rsner  by  deed  with  genersd 
warranty.  And  he  also  agreed  to  sell  to 
said  Lersner  another  tract  adjoining  Bolling- 
brook, known  as  Ben  Lomond,  containing 
three  hundred  and  forty-one  acres,  being  the 
same  purchased  by  Boiling  at  a  sale  by  the 
commissioner  acting  under  a  decree  in  the 
case  of  Armstead  y.  Armstead,  in  which  a 
final  decree  was  yet  to  be  rendered ;  and  the 
said  Lersner  was  to  be  substituted  for  the 
said  Boiling,  as  the  purchaser;  also  all  the 
live  stock  then  on  the  farm,  farming  uten- 
sils, household  and  kitchen  furniture,  silver 
plate,  pictures,  &c.,  the  crops,  &c.  And 
Lersner  agreed  to  pay  to  the  said  Boiling 
the  sum  of  $17,000  on  the  1st  of  Februarjr, 
a  further  sum  of  $30,000  on  the  1st  of  March, 
and  a  like  sum  of  $30,000  on  the  10th  of 
March,  1863.  And  it  was  further  agreed 
38  that  *Bolling  might  use  and  occupy 
the  above  farms  without  rent  or 
charge.  One  month  after  the  termination 
of  the  war.  Boiling  was  to  deliver  posses- 
sion of  the  premises  to  Lersner. 

Lersner  seems  to  have  paid  the  first  two 
instalments  of  the  purchase  money  in  Feb- 
ruary and  March  1863.  The  last,  of  $30,000, 
was  none  of  it  paid  before  April;  and  to 
enable  him  to  pay  it.  Boiling  endorsed 
Lersner's  three  bills  of  exchange  on  London 
for  ;f  1,200  sterling,  two  of  which,  amounting 
to  ;f 700  sterling,  came  back   protested;  and 

^Damages- Profflts  or  Expected  Oalns.- In  Burruss  t. 
Hines,  94  Va.  41<S,  the  principal  case  was  cited  for  the 
following  statement  of  the  law.  A  plaintiff  will  not 
ordinarily  be  allowed  to  give  evidence  or  to  recover 
profits  or  expected  gains,  for  it  is  generally  conjec- 
tural whether  there  will  be  any  profits  or  gains.  The 
prohibition  against  the  recovery  of  profits  or  gains, 
when  not  excluded  as  unnatural  or  remote.  Is  due 
mainly  to  the  inability  to  prove  with  reasonable 
certainty  that  the  injury  prevented  the  receipt  of 
profits  or  gains  and  their  amount  But  if  it  be 
shown  that  the  loss  of  profits  or  gains  was  the  nat- 
ural and  proximate  result  of  the  wrongful  act,  and 
their  extent  is  also  satisfactorily  proved,  they  may 
be  recovered. 
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Boiling-  was  sued  upon  them,  and  compelled 
to  pay  them. 

In  November  1865  Lersner  filed  his  bill  in 
the  Circuit  court  of  Fauquier  ag-ainst  Boil- 
ing-, for  a  specific  performance  of  the  said 
contract;  and  Boiling  having  answered, 
resisting-  the  demand,  and  asking  for  a 
rescission  of  the  contract,  and  a  great  mass 
of  testimony  having  been  taken,  the  cause 
came  on  to  be  finally  heard  on  the  13th  of 
September  1867,  when  the  court  made  a  de- 
cree that  the  said  contract  be  annulled  and 
declared  void,  that  Boiling-  should  pay  to 
t/ersner  $19,780.90,  with  interest,  and  his 
costs. 

On  the  17th  of  May  1869,  on  the  petition 
of  L#ersner,  an  appeal  from  this  decree  was 
allowed  by  W.  Willoughby,  a  judge  of  the 
Court  of  Appeals  under  military  appoint- 
ment, bond  with  surety  to  be  given  in  the 
penalty  of  $1,500,  conditioned  as  the  law 
directs.  The  case  was  sent  to  the  clerk  of 
the  district  Court  of  Appeals  at  Fredericks- 
burg. The  writ  of  supersedeas  to  the  decree 
is  dated  the  13th  of  September  1869;  and 
the  appeal  bond  is  dated  the  11th  of  Novem- 
ber 1869. 

After  the  present  constitution  of  the  state 
went  into  operation  and  the  present  Court  of 
Appeals  was  org-anized,  the  cause  was  sent 
to  this  court;  and  was  pending 
30  *in  this  court  when  a  special  Court  of 
Appeals,  consisting  of  three  judg-es  of 
the  circuit  courts,  was  organized ;  and  the 
judg-es  of  the  Supreme  Court  of  Appeals  sent 
it,  with  forty-nine  other  cases,  to  be  heard 
and  decided  by  that  court. 

On  the  17th  of  April  1873,  the  special  Court 
of  Appeals,  one  judge  dissenting,  reversed 
the  decision  of  the  Circuit  court  of  Fauquier, 
for  error  in  rescinding-  the  contract  of  the 
19th  of  January  1863,  and  in  not  decreeing 
a  specific  execution  thereof.  And  the  cause 
was  remanded  to  the  Circuit  court  of  Fau- 
quier county,  with  instructions  to  refer  the 
cause  to  a  master  commissioner,  to  have  an 
account  taken  crediting  Boiling  with  the 
amount  paid  by  him  on  the  two  bills  of 
ezchang-e,  and  charg*ing  him  with  the  rents 
and  profits  of  Bollingbrook  and  Ben  Lomond 
from  the  2d  of  May  1866,  when  possession 
should  have  been  delivered  under  the  terms 
of  the  contract.  And  if  upon  the  coming 
in  of  this  report  it  should  appear  that  there 
is  a  balance  due  the  appellee,  the  said  Circuit 
court  will  require  the  appellee  to  convey 
Bollingbrook,  and  cause  a  decree  to  be 
entered  conveying  Ben  Lromond  to  the  appel- 
lant upon  his  paying  such  balance,  after 
deducting  the  costs  of  the  suit  below ;  but  if 
it  should  appear  there  was  a  balance  due  the 
appellant  upon  taking  said  accounts,  then 
the  court  will  require  such  conveyance  and 
decree  as  before  stated,  and  render  a  personal 
decree  ag^ainst  the  appellee  for  such  balance, 
and  for  the  costs  of  said  suit. 

When  the  decree  of  the  special  Court  of 
Appeals  was  sent  down  to  the  Circuit  court. 
Boiling-  appeared  by  counsel,  and  objected  to 
its  being-  entered  as  the  decree  of  that  court, 
on  several  grounds;  the  most  material  of 
which  are,  Ist.  That  W.  Willoughby,  who 
allowed    the    appeal,    never     had    a    valid 


40  commission  or  ^appointment  as  judge: 
that    the   reconstruction    acts    under 

which  he  was  appointed  were  unconstitu- 
tional, and  the  authority  exercised  under  the 
United  States  by  force  of  said  acts  was 
invalid.  2d.  That  said  appeal  was  not  heard 
by  the  Supreme  Court  of  Appeals,  but  by 
judges  sitting  as  a  special  Court  of  Appeals, 
under  color  of  an  act  of  assembly  of  Virginia 
passed  on  the  28th  of  February  1872;  and 
that  this  act  was  in  violation  of  the  present 
constitution  of  the  state,  which  it  was  in- 
sisted, required  that  every  special  Court  of 
Appeails  should  be  constituted  of  five  judges, 
of  whom  not  less  that  three  should  sit  to  do 
business.  The  other  grounds  are  noticed  in 
the  opinion  of  Judge  Moncure. 

The  Circuit  court  overruled  the  objection, 
and  entered  the  decree,  and  ordered  the 
accounts  as  directed  by  said  decree. 

In  November  1873  the  commissioner  re- 
turned his  report,  in  which  he  fixed  the  rent 
of  the  land  at  $1,925  a  year,  and  after  giving 
to  Boiling  credit  for  the  amount  he  h^  paid 
on  the  two  bills  of  exchange  which  had  been 
returned,  and  for  his  permanent  improve- 
ments on  the  land,  he  reported  a  balance 
against  him  of  $10,954.17,  of  which  $9,- 
160.83  was  principal. 

To  this  report  Boiling  filed  eight  excep- 
tions; and  when  the  cause  came  on  to  be 
heard  upon  the  report,  the  court  reduced  the 
rents  to  $1,500  per  annum ;  and  recommitted 
the  report  to  be  reformed  accordingly.  The 
second  report  of  the  commissioner  was  filed 
on  the  22d  of  December  1873,  reporting  a 
balance  against  Boiling  of  $5,262.43,  of 
which  $4,684.19  was  principal.  To  this 
report  Boiling  filed  six  exceptions.  These 
reports,  and  the  exceptions  thereto,  are 
sufficiently  stated  in  the  opinion  of  the  court 
by  Moncure,  P.     The  cause  came  on  to 

41  be  finally  heard  on  the  23d  of  *Decem- 
ber  1873,  when  the  court  overruled  all 

the  exceptions,  confirmed  the  last  report, 
and  decreed  that  the  defendant,  Robert  B. 
Boiling,  do  execute  and  deliver  to  the  plain- 
tiff a  good  and  sufficient  deed  in  fee  simple, 
with  g-eneral  warranty,  conveying  to  the 
plaintiff  the  tract  of  land  known  as  Boll- 
ingbrook; and  that  the  plaintiff  recover 
against  him  the  sum  of  $5,262.43,  with  in- 
terest on  $4,684.19,  part  thereof,  from  the 
26th  of  December  1873,  and  his  costs.  And 
liberty  was  reserved  to  the  plaintiff  to  apply 
for  further  relief  upon  the  footing-  of  this 
decree.  Boiling  thereupon  applied  to  this 
court  for  an  appeal  from  the  decree; 
which  was  allowed. 

The  cause  was  argued  by  Conway  Robin- 
son, Jones  Sl  Bouldin,  and  Wm.  J.  Robert- 
son, for  the  appellant,  and  by  Jno.  R. 
Tucker  and  Brooke,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  first  question  which  this  case  presents 
for  our  decision  is,  whether  the  decree  of 
the  Circuit  court  of  Fauquier  county,  made 
on  the  13th  day  of  September  1867,  has  ever 
been  reversed  or  annulled  by  any  valid  pro- 
ceeding, and  does  not  therefore  still  remain 
in  full  force? 
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'•'^In  the  first  place,  it  is  contended  that  after 
the  date  of  the  said  final  decree,  and  after 
the  act  of  March  15th,  1867,  reducing*  the 
period  of  limitation  of  appeals  to  two  years, 
there  elapsed  two  years  before  the  record 
was  delivered  to  the  clerk  of  the  appellate 
court,  and  before  process  issued  upon  the 
appeal,  and  before  such  bond  was  given  as 
was  required  to  be  given  before  the  appeal 
could  take  effect.  The  date  of  the  order 
made  by  W.  Willoughby,  as  a  judge  of 

42  the   *late   district    Court  of   Appeals, 
held  at    Fredericksburg,    allowing*  an 

appeal  from  the  said  decree  to  the  said  dis- 
trict court,  was  May  17th,  1869,  much  less 
than  two  years  after  the  date  of  said  decree. 
Process  was  issued  upon  the  appeal  on  the 
13th  day  of  September  1869,  exactly  two 
years  after  the  date  of  said  decree.  The 
appeal  bond,  however,  was  not  given  until 
the  11th  day  of  November  1869,  more  than 
two  years  after  the  date  of  said  decree. 

To  this  objection  the  answer  made  by  the 
counsel  of  the  appellee  is  sufficient;  that 
the  act  of  March  15th,  1867,  which  amended 
the  third  section  of  chapiter  182  of  the  Code 
of  1680,  changing  the  limitation  of  time  for 
presenting  a  petition  for  an  appeal  from, 
or  writ  of  error  or  supersedeas  to  any  final 
judgment  decree  or  order,  from  five  years 
to  two  years  after  it  was  rendered  or  made, 
did  not  amend  the  twenty-sixth  section  of 
that  chapter,  which  allowed  five  years  within 
which  to  perfect  the  appeal  by  giving  bond, 
&c. ;  and  this  stood  unaltered  until  it  was 
amended  by  act  of  June  23,  1870  (Acts  of 
1869-'70,  p.  224,  {17);  so  that  the  petition 
was  presented,  and  all  other  acts  performed 
within  the  time  allowed  by  law.  But  see 
Callaway  v.  Harding,  23  Gratt.  542,  which 
will  suffice. 

If,  however,  the  appeal  had  not  been  per- 
fected within  the  period  limited  by  law; 
still,  as  no  objection  was  made  on  that 
ground  until  after  the  judgment  was 
affirmed  by  the  appellate  court,  it  was  cer- 
tainly too  late  to  make  the  objection  then 
for  the  first  time. 

In  the  next  place,  it  is  contended  that 
even  supposing  the  appeal  which  was 
allowed,  to  have  been  perfected  in  due  time, 
yet  the  appeal  was  invalid;  and  therefore 
the  decree  of  the  appellate  court  founded 
thereon,  is  also  invalid,  and  the  said  decree 
of  the   Circuit  court  still  remains  in 

43  full  force.  *It  is  contended  that  the 
appeal  was  invalid,  because  W.  Wil- 
loughby, by  whom  the  same  was  allowed, 
as  a  judge  of  the  late  district  Court  of 
Appeals,  held  at  Fredericksburg,  was  not  in 
law  or  in  fact  such  judge,  and  therefore  had 
no  authority  to  allow  an  appeal  in  the  case. 

If  it  be  conceded  that  this  would  have 
been  a  good  objection  if  made  in  due  time, 
it  might  well  be  argued,  as  indeed  was 
argued  by  the  counsel  for  the  appellee,  that 
the  objection  came  too  late.  It  was  not 
made  in  the  district  Court  of  Appeals,  while 
the  case  was  pending  there,  nor  in  this 
court,  while  the  case  was  pending  here, 
nor  in  the  special  Court  of  Appeals,  while 
the  case  was  pending  there,  until  after  that 


court  had  reversed  the  judgement  of  the  Cir- 
cuit court,  and  then  it  was  made  for  the  first 
time. 

But  without  deciding  that  question 
(because  unnecessary  to  do  so),  we  are  of 
opinion  that  the  said  appeal  was  a  valid 
appeal,  according  to  the  law  of  this  state, 
as  it  has  been  settled  by  this  court  in  the 
cases  of  Griffin *s  ex'or  v.  Cunning-ham,  20 
Gratt.  31,  and  Quinn  &c.  v.  The  Common- 
wealth, Id.  138.  To  that  extent  the  judges 
were  unanimous,  although  they  differed 
upon  an  important  question  arising  in  the 
first  named  case.  All  of  the  five  judges  were 
present  when  that  case  was  argued  and 
decided,  and  it  was  argued  with  great 
ability,  and  very  deliberately  considered 
and  decided.  We  all  still  think  that  decision 
was  right,  to  the  extent  to  which  the  whole 
court  was  then  agreed,  and  we  are  of  opin- 
ion that  it  ought  not  now  to  be  disturbed. 
We  therefore  confirm  it.  In  Teel  &c.  v. 
Yancey  Ac,  23  Gratt.  691,  it  was  held  that 
the  act  of  March  5th,  1870,  commonly  called 
the  enabling  act,  is  a  valid  act,  except  the 
proviso,  which  authorizes  the  Court  of 
Appeals  to  review  the  decisions  of  the 
44  Court  of  Appeals  *orga.nized  under  the 
reconstruction  acts;  and  the  district 
courts  of  appeal,  sitting  in  December  1869, 
had  jurisdiction  to  hear  and  decide  the  causes 
then  pending  therein.  Judg-e  Christian  in 
his  opinion  in  that  case,  after  referring-  to 
the  decision  of  this  court  in  Griffin's  ex'or 
V.  Cunningham,  supra,  said:  "The  ques- 
tion raised  is  therefore  res  adjudicata,  and 
no  longer  open  for  discussion."  Two  of 
the  other  judges,  Moncure  and  Staples,  con- 
curred in  that  opinion ;  and  though  the  other 
two,  Anderson  and  Bouldin,  dissented,  it 
does  not  appear  that  their  dissent  was  to 
that  part  of  the  opinion. 

In  the  next  place,  it  is  contended  that 
even  if  there  was  a  valid  appeal  from  the 
said  decree  of  the  Circuit  court  of  Fauquier 
county,  that  appeal  has  never  been  lawfully 
disposed  of,  but  is  yet  pending  in  this 
court. 

If  it  has  been  lawfully  disposed  of  at  all, 
it  has  been  so  disposed  of  by  the  late  special 
Court  of  Appeals  in  reviewing  the  said 
decree  of  the  Circuit  court. 

But  it  is  contended  that  the  decree  of 
reversal  of  the  Circuit  court  is  invalid:  1st, 
because  the  special  court  was  not  organized 
according  to  the  constitution  of  the  state; 
and  if  it  was,  2dly,  because  the  case  was 
not  legally  transferred  from  this  court  to  the 
special  court,  to  be  disposed  of  by  the  latter. 
And, 

1st.  Was  the  special  court  organized  ac- 
cording to  the  constitution? 

It  is  said  that  it  was  not,  because  it  was 
made  by  law  to  consist  of  not  more  than 
three  judges;  whereas,  by  the  constitution, 
it  is  required  to  consist  of  not  less  than 
three  nor  more  than  five  judges. 

Certainly,  if  the  constitution  requires  it  to 
consist  of  not  less  than  three  nor  more  than 
five  judges,  the  law  which  made  it  consist  of 
not  more  than  three  was  unconstitutional. 
And    certainly    also    we    may    say    it    was 
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competent  for  the  convention  in  fram- 

45  ing*  the  constitution  *to  authorize  the 
leg'islature  to  create  a  special    Court 

of  Appeals,  to  consist  of  not  more  than  three 
judg'es.  The  question  is,  **Does  the  consti- 
tution confer  such  authority  on  the  legisla- 
ture? If  it  does,  it  is  an  immaterial  ques- 
tion whether  a  court  of  five  would  not  have 
been  better  than  a  court  of  three  judges; 
and  whether  it  would  not  have  been  a 
sounder  exercise  of  discretion  in  the  legis- 
lature, in  carrying  out  the  provision  of  the 
constitution  on  this  subject,  to  have  adopted 
the  former  instead  of  the  latter  number. 
We  were  decidedly  of  opinion  that  it  would 
have  been.  But  that  is  a  question  not  for 
us  but  for  the  legislature  to  decide,  suppos- 
ing- the  constitutional  authority  to  exist. 

Now  the  constitution  seems  to  speak  a 
plain  languag'e  on  the  subject.  '*  Special 
courts  of  appeals,  to  consist  of  not  less 
than  three  nor  more  than  five  judges,  may 
be  formed  of  the  judges  of  the  Supreme 
Court  of  Appeals  and  of  the  Circuit  courts, 
or  any  of  them,  to  try  any  cases  on  the 
docket  of  said  court,  in  respect  to  which  a 
majority  of  the  judges  thereof  may  be  so 
situated  as  to  make  it  improper  for  them  to 
sit  on  the  hearing  of  the  same;  and  also 
to  try  any  cases  on  the  said  docket  which 
cannot  be  otherwise  disposed  of  with  con- 
venient dispatch."  A  choice  of  the  number 
of  the  judges  of  a  special  Court  of  Appeals 
was  here  plainly  given  by  the  constitution 
to  the  leg^islature,  so  that  such  number 
should  be  between  the  extreme  limits,  of 
three  and  five  inclusive.  If  there  were  any 
doubt  about  this  upon  section  3  of  article  vi. 
of  the  constitution  just  quoted,  taken  by  it- 
self, there  can  surely  be  none  when  we  take 
it  in  connection  with  section  two  of  the 
same  article.  *  *The  Supreme  Court  of  Ap- 
peals shall  consist  of  five  judges,  any  three 
of  whom  may  hold  a  court.  * '     If  the 

46  convention  had  intended  *that  special 
courts  of  appeals  should  consist  neces- 
sarily of  the  same  number  of  judges,  re- 
quired by  section  two  to  constitute  the  Su- 
preme Court  of  Appeals,  it  would,  in  the 
immediately  succeeding  section  three  have 
used  similar  language  to  that  which  was 
used  in  section  two,  and  have  said :  '  'Special 
courts  of  appeals,  to  consist  of  five  judges, 
any  three  of  whom  may  hold  a  court,  may  be 
formed,"  Ac.  But  the  convention  thought 
proper  to  g-ive  the  legislature  a  discretion  in 
reg-ard  to  the  number  of  the  judges  of  which 
a  special  court  may  consist  between  the 
limits  of  five  and  three,  believing  no  doubt 
that  while  five  might  be  a  preferable  number 
in  some  cases,  three  might  be  in  others. 
The  Supreme  Court  of  Appeals  of  the  state 
has  sometimes  consisted  of  but  three  judges. 
It  so  consisted  at  one  time  before  the  state 
was  divided  as  it  now  is.  And  it  so  consisted 
for  several  years  under  the  Alexandria  con- 
stitution, after  the  state  was  divided.  The 
first  term  of  the  court  under  that  constitu- 
tion was  held  by  only  two  judges,  during 
the  sickness  and  after  the  death  of  Judge 
Thompson,  and  before  the  appointment  and 
qualification  of  his  successor,  Judge  Rives. 


That  court  of  two  judges  went  on  to  hear 
and  decide  the  cases  as  they  stood  upon 
the  docket,  without  any  objection  so  far  as 
heard  of  from  any  quarter.  It  decided  some 
very  important  cases.  Among  them  was 
that  of  Brockenbrough's  ex*ors  v.  Spindle's 
adm'ors,  17  Gratt.  21,  which  was  argtied 
for  the  appellants  by  two  of  the  same  coun- 
sel, who  argued  this  cause  for  the  appel- 
lant, and,  as  the  reporter  truly  says,  they 
argued  it  **most  ably."  They  gained  that 
cause,  the  decree  of  the  court  below  having* 
been  reversed.  With  this  example  imme- 
diately before  the  eyes  of  the  convention, 
when  it  framed  the  constitution,  it  may 
well  have  been  led  to  suppose  that  three 
judges  might  be  a   sufficient    number 

47  *to     compose     a     special     Court     of 
Appeals,  which  would  be  required  only 

occasionally,  and  perhaps  for  short  periods. 
And  economy,  which  was  then  a  very  im- 
portant consideration,  strong^ly  recom- 
mended that  the  court  should  consist  of 
three  rather  than  five  judges.  At  all 
events,  it  no  doubt  seemed  to  the  convention 
to  be  reasonable  to  give  to  the  legislature 
an  election  between  the  numbers  three  and 
five  in  the  constitution  of  the  court. 

The  legislature  so  construed  the  consti- 
tution, and  accordingly  passed  the  act 
approved  February  28th,  1872,  entitled  **an 
act  to  provide  a  special  Court  of  Appeals. ' ' 
Acts  of  1871-*72,  p.  98,  chap.  124.  That  act 
unmistakably  creates  a  court  to  consist  of 
three  judges,  and  not  more,  and  no  person 
ever  doubted,  so  far  as  we  know,  that  the 
act  was  constitutional,  until  it  was  recently 
doubted  by  counsel  in  this  case.  Nothing 
is  better  settled  than  that,  prima  facie,  every 
act  of  the  leg'islature  is  constitutional,  and 
the  burden  of  clearly  showing  the  contrary 
devolves  on  him  who  asserts  it.  If  the  ques- 
tion be  doubtful,  it  will  be  solved  in  favor 
of  the  validity  of  the  act.  If  this  act  be 
not  plainly  in  accordance  with  the  constitu- 
tion, it  certainly  cannot  be  said  that  the 
contrary  plaijtily  appears. 

We  do  not  see  the  force  of  the  objection 
to  the  constitutionality  of  the  act',  arising 
from  the  provision  in  section  2  of  article  vi. 
of  the  constitution,  concerning  the  Supreme 
Court  of  Appeals,  which  declares  **that  the 
assent  of  the  majority  of  the  judges  elected 
to  the  court  shall  be  required  in  order  to 
declare  any  law  null  and  void  by  reason  of 
its  repugnance  to  the  Federal  constitution 
or  to  the  ** constitution  of  this  state."  It 
was  not  contemplated  nor  intended  that 
cases  involving  a  question  of  constitution- 
ality of  a  law  should  be  referred  for  de- 
cision to  a  special  Court  of  Appeals, 

48  *which  must  consist  in  part  at  least, 
and  may  consist  entirely,  as  in  the  in- 
stance of  the  special  court  in  question,  of  Cir- 
cuit court  judges.  In  certifying  cases  to 
the  special  court  for  decision,  of  course 
the  Supreme  court  would  certify  none  which 
was  known  to  involve  a  constitutional  ques- 
tion :  and  if  a  mistake  should  happen  to  be 
made  in  that  respect,  it  could  easily  be  cor- 
rected by  returning  the  case  to  the  Supreme 
court,  or   leaving    it  for   decision    by    that 
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court.  A  similar  course,  it  is  believed,  was 
pursued  whenever  it  was  deemed  proper, 
even  before  the  passage  of  the  act  approved 
January  17,  1873.  Acts  of  1872-'73,  p.  26, 
chap.  39. 

Nor  do  we  see  the  force  of  the  objection 
made  to  the  constitutionality  of  the  act,  upon 
the  ground  that  it  authorized  the  Court  of 
Appeals  to  designate  annually  three  judges 
of  the  Circuit  courts,  to  constitute  a  special 
Court  of  Appeals.  We  do  not  consider  this 
as  a  legislative  power,  which  the  Court  of 
Appeals  had  no  constitutional  power  to  per- 
form. This  was,  no  doubt,  deemed  by  the 
legislature  to  be  the  best  and  most  con- 
venient mode  of  mere  designation  of  three 
of  the  circuit  judges  to  hold  the  special 
Court  of  Appeals.  A  similar  mode  has 
been  authorized  by  law  to  be  pursued  in 
other  like  cases,  without  objection.  In  the 
act  providing  for  special  Courts  of  Appeals, 
passed  March  15th,  1832,  Sup.  to  R.  C.  p. 
123,  chap.  95,  the  duty  of  designating  the 
judges  to  constitute  a  special  Court  of 
Appeals  was  devolved  on  the  General  court. 
Certainly  the  General  court  had  no  more 
capacity  to  perform  such  a  function  than 
had  the  Court  of  Appeals.  In  the  act  passed 
February  25,  1854,  Acts  of  1853- * 4,  p.  18,  ch. 
17,  sec.  5,  power  was  given  to  the  Court  of 
Appeals  to  designate  judges  of  the  Circuit 
courts  to  hold  a  special  Court  of  Appeals; 
precisely  such  a  power  as  was  conferred 
49  by  the  act  of  1872.  *Then  the  special 
Court  of  Appeals,  created  by  that 
act,  was  organized  according  to  the  consti- 
tution ;  and  we  proceed  now  to  enquire, 

2ndly.  Was  this  case  legally  transferred 
from  this  court  to  the  said  special  oourt, 
to  be  disposed  of  by  that  court? 

Under  this  head  we  understand  two  objec- 
tions to  be  made:  first,  that  this  is  not 
such  a  case  as  ought  to  have  been  trans- 
ferred to  the  special  court;  and,  secondly, 
that  no  opportunity  was  afiEorded  the  appel- 
lant to  object  to  such  transfer,  or  show 
cause  against  it.  We  now  proceed  to  con- 
sider these  two  objections ;  and, 

First,  that  this  is  not  such  a  case  as  ought 
to  have  been  transferred  to  the  special  court. 

To  determine  this  question,  we  must  look 
at  the  words  of  the  first  section  of  the  act, 
and  of  the  third  section  of  the  sixth  article 
of  the  constitution ;  and  we  need  only  look 
to  a  few  of  those  words.  By  the  first  sec- 
tion of  the  act,  the  special  court  is  consti- 
tuted for  the  trial  of  such  causes  **as  the 
Court  of  Appeals  cannot  dispose  of  with 
convenient  dispatch,  and  shall  certify  to  it, 
as  provided  in  article  sixth,  section  three, 
of  the  constitution  of  the  state,  not  exceed- 
ing fifty  at  a  time.*'  And  by  the  third  sec- 
tion of  the  sixth  article  of  the  constitution, 
special  courts  are  authorized  to  be  formed 
**to  try  any  cases  on  the  docket  of  the  Su- 
preme Court  of  Appeals,  which  cannot  be 
otherwise  disposed  of  with  convenient  dis- 
patch.'* This  is  all  that  is  said,  either  in 
the  constitution  or  the  act,  in  regard  to  the 
nature  of  the  cases  to  be  tried  by  the  special 
court,  in  the  exercise  of  the  branch  of  its 
jurisdiction  we  are  now  considering. 


The  only  limitation,  if  limitation  that  can 

be  called,  upon  the  cases  on  the  docket 
60       which  the  special  court  *is  authorized 

to  try,  is  contained  in  the  words,  **  which 
cannot  be  otherwise  disposed  of  with  conven- 
ient dispatch."  Now  what  cases  are  they? 
Are  they  the  first  cases,  or  the  last  cases  on 
the  docket?  Or  those  in  the  middle?  The 
first  have  been  longest  pending,  and  in  rea- 
son, it  would  seem,  ought  first  to  be  tried. 
The  last  will  not  be  tried  for  the  longest 
time,  and  for  that  reason  may  seem  to  be 
those  for  the  more  speedy  trial  of  which 
provision  should  be  made.  The  cases  in  the 
middle  of  the  docket,  having  been  longer 
pending  than  the  last,  and  not  so  long  as 
the  first,  may,  on  that  account,  be  consid- 
ered as  entitled  to  preference  in  the  transfers 
to  be  made  to  the  special  court.  These 
words,  * 'convenient  dispatch,"  are  very  in- 
definite words,  and  they  are  relative  words. 
What  would  be  convenient  dispatch  in  regard 
to  one  case  would  not  be  convenient  dispatch 
in  reg^urd  to  another,  although  both  might 
be  disposed  of  in  the  same  time.  Take  a 
case,  for  example,  that  has  been  pending 
two  years,  and  another  that  has  been  pend- 
ing two  months.  To  dispose  of  the  latter  in 
one  year,  might  be  convenient  dispatch; 
whereas,  to  dispose  of  the  former  in  one 
year,  certainly  would  not  be.  Who  is  to 
decide  these  questions?  To  whom  did  the 
legislature  and  the  framers  of  the  constitu- 
tion refer  them?  To  whom  else  than  this 
court,  which  was  reasonably  supposed  to 
have  more  information  on  the  subject,  and 
to  be  better  able  to  judge  correctly  in  the 
matter  than  any  other  person?  This  court 
did  exercise  its  best  judgment  in  the  matter 
under  all  the  circumstances. 

The  act  provided  that  it  should  continue 
in  force  for  two  years,  unless  this  court 
should  enter  an  <»der  of  record  that  the  exist- 
ence of  said  special  court  was  no  longer 
necessary.     Thus  showing  that  during  that 

period  of  two  years  it  was  expected 
51        that  all  the  cases  on  *the  docket  which 

were  necessary  to  be  tried  by  a  special 
court  could  be  tried,  and  there  would  then 
be  no  longer  occasion  for  such  a  court.  If, 
however,  there  should  be  such  occasion, 
the  members  of  this  court,  and  all  other 
persons  concerned,  confidently  expected  that 
the  special  court  would  be  continued  until 
all  occasion  for  it  ceased.  Thus  it  was  con- 
fidently expected  that  this  constitutional 
plan  of  reducing  the  overloaded  docket  of 
this  court,  by  the  assistance  of  a  special 
court,  would  be  actively  and  continuously 
pursued  until  the  end  in  view  was  accom- 
plished, which  it  was  expected  would  be  the 
case  in  two  or  three  years,  when  it  was 
hoped  that  this  court  would  be  able  to  keep 
down  its  docket  for  the  future.  Under  these 
circumstances,  it  became  our  duty  to  execute 
the  power  conferred  on  us  by  the  first 
section  of  the  act  of  February  28th,  1872, 
aforesaid,  to  certify  for  trial  by  the  spe- 
cial court,  such  causes  on  the  docket  of 
this  court  as  could  not  be  disposed  of  by 
this  court  with  convenient  dispatch.  We 
had    much    difficulty    in     regaurd     to    the 
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cases  proper  to  be  certified  to  the  special 
court.  We  at  len^h  concluded  that  the 
fairest  and  best  mode  was  to  certify  to  it, 
the  first  fifty  unargued  causes  standing  on 
the  docket  at  the  time  of  our  adjournment 
in  Richmond  in  the  spring  of  1872.  The 
special  court  was  to  sit  on  or  about  the  first 
of  July  thereafter.  We  were  not  again  to 
sit  in  Richmond  until  some  time  in  No- 
vember, and  would  then  be  for  some  time 
occupied  in  the  trial  of  criminal  and  other 
privileged  causes,  so  that  it  might  be  some- 
time in  January  before  we  could  resume  the 
trial  of  causes  on  the  regular  docket.  Dur- 
ing all  this  time  the  fifty  oldest  causes  on 
the  docket,  which  had  already  been  delayed 
more  than  two  years,  would  have  been  de- 
layed many  months  longer  but  for  our  trans- 
ferring them  for  trial  to  the  special 
69  court.  *Whereas  by  so  transferring 
them,  and  by  pursuing  the  same  course 
thereafter,  it  was  reasonably  hoped  that  if 
the  special  court  should  be  continued  so 
kmg  as  might  be  necessary,  as  was  then 
expected,  all  the  causes  on  the  docket 
would  be  disposed  of  with  as  convenient 
dispatch  as  would  be  consistent  with  the 
rights  of  all  parties  concerned.  We  may 
have  come  to  a  wrong  conclusion,  but  we 
acted  according  to  the  best  of  our  judgment, 
and  even  if  we  made  a  mistake,  it  certainly 
cannot  be  such  an  error  as  invalidates  the 
judgment  of  the  special  court.  And  now 
let  US  consider  the  objection.  Secondly,  that 
no  opportunity  was  afforded  the  appellant  to 
object  to  such  transfer,  or  show  cause 
against  it. 

The  act  of  assembly  made  no  provision 
for  affording  such  an  opportunity.  It  only 
provided  for  the  transfer  to  the  special 
court,  of  such  causes  as  this  court  could  not 
dispose  of  with  convenient  dispatch,  not  ex- 
ceeding fifty  at  a  time.  There  could  be  no 
occasion  for  such  an  opportunity  in  regard 
to  the  question  of  convenient  dispatch  with 
which  a  cause  might  be  disposed  of.  That 
was  a  question  which  the  court  could  decide 
without  the  aid  of  parties  or  their  counsel. 
It  could  not  have  been  contemplated  by  the 
framers,  either  of  the  constitution  or  the 
law,  that  all  or  any  of  the  suitors  in  the 
court  might  raise  an  issue  on  that  question. 
There  might  be  peculiar  reasons  for  not  cer- 
tifying a  particular  case  to  the  special  court ; 
such  as  the  fact,  that  a  constitutional  ques- 
tion existed  in  the  case,  or  the  fact  that  one 
of  .the  judges  of  the  special  court  decided  the 
case  as  a  circuit  judge.  But  such  facts, 
which  would  be  cases  of  rare  exception, 
might  be  brought  to  the  notice  of  either 
court  at  any  time,  and  the  case,  whenever 
proper,  would  be  restored  to  the  docket  of 
this  court.  If  there  was  any  advantage 
53  to  be  derived  from  *a  trial  of  a  case 
in  one  of  the  two  courts,  rather  than 
the  other,  the  suitors  in  this  court  were  all 
equally  entitled  to  the  benefit  of  that  ad- 
vantage. The  importance  of  a  cause  afforded 
no  suf&cient  reason  for  excluding  it  from 
the  special  court.  That  court  was  not  in- 
stituted for  the  trial  of  inferior  causes,  but 
all    causes    on    the    docket,    important    or 


unimportant,  which  could  not  otherwise  be 
disposed  of  with  convenient  dispatch.  To 
be  sure  the  special  court  consisted  of  but 
three  members,  while  this  court  consists 
of  five,  which  may  be  supposed  to  give  to 
those,  whose  causes  are  tried  in  this  court, 
an  advantage  over  those  whose  causes  were 
tried  in  the  special  court;  but  that  was  an 
accidental  advantage,  if  any,  which  all  had 
an  equal  chance  to  obtain.  In  consequence 
of  that  supposed  advantage,  we  would  have 
preferred  that  the  special  court  should  also 
have  consisted  of  five  judges ;  but  the  legis- 
lature, to  whom  alone  the  decision  of  the 
question  belonged,  ordained  otherwise.  But 
this  court  is  often  held  by  only  three  judges, 
two  of  whom  may  decide  the  most  impor- 
tant cause ;  and  thus  it  may  happen  that  the 
judgment  therein  may  be  reversed  by  two 
judges  against  two.  That  the  appeal  was 
taken  to  a  court  consisting  of  five  judges, 
is  no  sufficient  reason  for  the  case  not  being 
tried  by  a  court  which  happens  to  be  held 
by  only  three  of  the  five  judges.  These  are 
accidents  to  which  all  suitors  are  subject. 
We  have  seen  that  by  changes  in  the  con- 
stitution and  laws  of  the  state  the  number 
of  the  judges  of  this  court  has  been 
sometimes  five  and  sometimes  three.  And 
of  whatever  number  the  court  happens  to 
consist,  it  goes  on  to  try  the  causes  as  they 
are  called,  without  regard  to  the  state  of 
the  court  when  the  appeal  was  taken.  Thus 
it  has  sometimes  happened  that  an  appeal 

taken  to  a  court  of  three  judges  has  been 
64      tried  by  a  court  of  *five;  and  so    vice 

versa.  After  the  close  of  the  war,  it 
happened  that  there  was  an  overwhelming 
accumulation  of  business  in  this  court.  The 
evil  was  so  great,  that  all  concerned  were 
anxious  to  devise  an  adequate  remedy  for  its 
removal.  And  the  act  of  February  28,  1872, 
to  provide  a  special  Court  of  Appeals,  was 
passed  for  that  purpose.  The  preamble  of 
that  act  gives  us  some  idea  of  the  nature 
and  extent  of  the  evil,  ** Whereas  it  ap- 
pears," says  the  preamble,  '*that  the  busi- 
ness of  the  Court  of  Appeals  has  increased 
so  much  by  reason  of  the  numerous  ques- 
tions to  which  the  war  has  given  rise,  that 
the  causes  upon  its  docket  cannot  be  conven- 
iently tried  within  a  reasonable  time,"  Ac. 
This  act  is  very  different  from  the  act  of 
March  31,  1848  (Acts  of  1847-*8,  p.  51,  chap. 
68),  to  which  the  learned  counsel  of  the  ap- 
pellant seems  to  suppose  it  to  be  analogous. 
And  we  therefore  think  there  was  no  occa- 
sion for  using  the  same  precautions  in 
the  act  of  1872,  as  were  used  in  the  act  of 
1848.  That  act  was  passed  under  a  constitu- 
tion which  made  no  provision  for  a  special 
Court  of  Appeals,  but  which,  on  the  con- 
trary, declared  that  **the  judicial  power 
shall  be  vested  in  a  Supreme  Court  of  Ap- 
peals, in  such  superior  courts  as  the  legis- 
lature may  from  time  to  time  ordain  and 
establish,  and  the  judges  thereof,  in  the 
County  courts,  and  in  justices  of  the  peace.  * ' 
It  was  argued  that  under  that  constitu- 
tion there  could  not  be  two  Courts  of 
Appeals.  And  in  the  preparation  by  the 
learned  revisers  of  the  Code,  of  the  act  of 
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1848,  they  had  to  use  their  skill  to  avoid 
leaving  any  room  for  reasonable  objection 
to  the  act.  And,  notwithstanding  that,  a 
great  controversy  arose  in  regard  to  the  act, 
which  was  settled  in  this  court  in  the  case 
of  Sharpe  v.  Robertson,  5  Gratt.  518-644. 
In  the  constitution  adopted  since  that  deci- 
sion was  made,  the  precaution  has  been 
66  ♦used  of  avoiding  a  like  difficulty,  by 
expressly  providing  for  the  creation  of 
a  special  Court  of  Appeals:  as  in  the  con- 
stitution of  1851,  the  Alexandria  constitu- 
tion, and  the  present  constitution.  In  the 
constitution  of  1851,  provision  was  made  for 
the  trial  of  all  the  causes  on  the  docket  of 
this  court  when  that  constitution  took  effect. 
So  that  it  was  plain  what  causes  were  to  be 
tried  by  a  special  court  under  that  consti- 
tution, and"  easy  provision  was  made  there- 
for by  the  act  passed  February  25th,  1854 
(Acts  of  1853-4,  p.  18,  chap.  17),  leaving  this 
court  to  try  the  new  causes  afterwards 
brought  to  it.  In  the  Alexandria  constitu- 
tion provision  was  made  similar  to,  but  not 
the  same  with  that  contained  in  the  present 
constitution.  We  have  seen  what  that  is. 
The  act  which  was  passed  to  carry  that 
provision  into  effect  was  not  like  the  act  of 
1848,  because  the  constitution  under  which 
it  was  enacted  was  very  unlike  the  constitu- 
tion under  which  the  act  of  1848  was  passed. 
And  if  the  act  of  '1872  was  constitutional, 
as  we  think  it  was,  of  course  the  legisla- 
ture had  a  right  to  pass  it,  and  it  is  valid, 
although  it  does  not  contain  the  provisions 
of  the  act  of  1848,  however  wise  those  pro- 
visions may  be. 

It  follows,  from  what  we  have  said,  that 
the  decree  of  the  27th  of  January  1873  is  a 
valid  and  conclusive  decree ;  that  there  can 
be  no  complaint  of  any  error  either  in  it  or 
behind  it ;  and  that  if  there  be  any  error 
in  this  case,  for  which  relief  can  be  afforded, 
it  must  be  in  the  proceedings  which  occurred 
in  the  case  after  it  was  remanded  by  the 
special  Court  of  Appeals  to  the  Circuit  court. 
The  appellant  complains  of  such  errors, 
and  we  now  proceed  to  consider  that  com- 
plaint. 

Among  the  errors  complained  of  in  these 
subsequent  proceedings,  are  several  which 
involve  the  same  questions  we  have  al- 
ready considered  and  decided,  and  it 
66  *will  therefore  be  unnecessary  to  do 
more  than  to  state  them.  That  the 
decree  of  the  special  Court  of  Appeals  is  a 
valid  and  conclusive  decree,  as  far  as  it  goes 
in  the  case,  is  an  answer  to  them  all.  The 
first  of  them  is,  that  the  Circuit  court  on 
the  17th  day  of  April  1873  ordered  the  decree 
of  the  special  Court  of  Appeals  of  the  27th 
day  of  January  1873  in  the  case,  to  be  entered 
as  the  decree  of  the  said  Circuit  court,  not- 
withstanding the  resistance  of  such  entry 
by  appellant,  who  insisted  that  the  said 
decree  of  the  special  court  was  null  and  void 
for  the  reasons  and  upon  the  grounds  set 
forth  in  his  written  objections  filed,  and 
ordered  to  be  made  a  part  of  the  record  in 
the  cause.  The  second  of  them  is,  that  the 
circuit  court  on  the  17th  day  of  December 
1873  rejected   the  prayer   of  the  appellant's 


petition  for  a  rehearing  of  the  decree  of 
said  court  of  the  17th  of  April  1873,  direct- 
ing the  decree  of  the  special  Court  of  Ap- 
peals of  the  27th  of  January  1873  to  be 
entered  as  the  decree  of  the  said  Circuit 
court  as  aforesaid. 

When  the  decree  of  the  special  court  was 
entered  as  the  decree  of  the  Circuit  court  as 
aforesaid,  to  wit :  on  the  17th  of  April  1873 
the  latter  court,  in  conformity  with  the  re- 
quirements of  the  said  decree  of  the  former 
court,  decreed  that  one  of  the  master  commis- 
sioners of  the  court  should  take  an  account, 
crediting  the  said  Robert  B.  Boiling  with 
the  amount  paid  by  him  on  the  bil£  held 
by  Caldwell,  Shannon  A  Co.,  and  charging 
him  with  the  rents  and  profits  of  Boiling- 
brook,  and  Ben  Iromond  from  the  2d  day  of 
May  1866,  when  possession  thereof  ought 
to  have  been  delivered  under  the  terms  of  the 
contract  of  sale  in  the  bill  and  proceedings 
mentioned;  and  also  with  the  value  of  the 
personal  property  which  then  ought  to  have 
been  delivered  under  the  terms  of  the 

67  said  contract;  in  *taking  which   said 
account,    said   commissioner    was    di- 
rected  to  make  all  necessary  enquiries,  and 
to  report  his  proceedings  to  the  court. 

On  the  28th  of  November  1873,  the  re- 
port of  the  commissioner  and  papers 
accompanying  the  same  were  filed  in  the 
cause.  It  contained  a  statement  of  the 
account  between  Boiling  and  I^ersner,  as 
directed  in  said  decree.  **The  only  fact  in 
the  account, "  said  the  commissioner,  *' about 
which  there  was  any  difficulty  was  the  ques- 
tion of  the  proper  rent  to  be  charged  for  said 
two  tracts  of  land.  There  were  seven  dep- 
ositions taken  by  each  of  the  parties  relative 
to  this  question;  of  course  these  fourteen 
witnesses  differ  as  to  the  proper  amount  that 
should  be  charged,  or  as  to  what  said  farms 
should  have  rented  for;  the  difference  be- 
tween the  estimates  of  the  highest  and  lowest 
being  as  much  as  that  of  $1,300.  With  this 
conflicting  evidence,  your  commissioner 
took  the  mean  rent  of  all  these  estimates, 
to- wit,  $1,925  per  annum  for  both  farms; 
and  what  is  a  little  remarkable,  the  average 
rent  of  the  two  lowest  and  the  two  highest 
is  within  a  few  dollars  of  this  sum  fixed 
upon  by  your  commissioner.  The  said  Boil- 
ing was  credited  with  all  sums  paid  for 
taxes,  and  for  ditching  and  stone  fencing; 
these  items  were  given  in  the  exhibit  filed 
with  Townshend  S.  Boiling's  deposition." 
Then  follows  the  account,  showing  the  total 
amount  due  by  Boiling  to  I^ersner,  on  rent 
account,  up  to  2d  May  1873,  with  interest  to 
2d  December  1873,  to  be  $10,954.17,  of 
which  the  sum  of  $9,160.83  is  principal. 

To  this  report  eight  exceptions  were  taken 
by  Boiling  and  none  by  Lrersner ;  and  on  the 
20th  of  December  1873  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly 
read,  the  said  report  of  the  commissioner, 
and  exhibits  returned    therewith,  and 

68  exceptions  *taken    thereto,    and    was 
argued  by    counsel;  on    consideration 

whereof  the  court  overruled  the  first,  third, 
sixth  and  seventh  of  said  exceptions;  and 
being  of  opinion,  upon  the  matters  contained 
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in  the  fourth  and  fifth  of  said  exceptions, 
that  there  is  no  error  in  said  report,  in  fail- 
ing- to  give  the  defendant  credit  directly 
for  any  increase  in  the  intrinsic  value  of  the 
lands,  and  that  the  true  standard  by  which 
the  rents  and  profits  of  the  land  should  be 
<letennined  is  the  annual  value  of  said  lands 
in  the  hands  of  a  prudent  and  discreet 
tenant,  upon  a  judicious  system  of  hus- 
bandry; but  being*  ftu^her  of  opinion  that 
the  mode  of  treatment  by  the  occupant 
should  have  some  influence  in  determining 
this  value,  and  that  the  amount  allowed  by 
said  commissioner  is  more  than  a  fair  rent 
under  the  circumstances,  which  the  court 
ascertains,  upon  a  fair  view  of  the  testi- 
mony, to  be  the  sum  of  fifteen  hundred  dol- 
lars per  annum,  did  overrule  said  fourth  and 
fifth  exceptions,  in  so  far  as  they  are  incon- 
sistent with  the  principles  above  declared, 
and  did  not  sustain  them,  in  so  far  as  they 
are  consistent  therewith.  And  the  court 
sustained  the  eighth  exception,  and  recom- 
mitted the  report  to  the  commissioner  with 
instructions  to  reform  the  same  according  to 
the  principles  of  the  said  decree,  and  report 
the  same  forthwith  to  the  court. 

On  the  23d  of  December  1873,  a  report  of 
the  commissioner,  made  in  pursuance  of 
the  said  decree,  was  filed  in  the  cause, 
showing-  the  balance  due  by  Boiling  to 
Lersner,  as  of  the  20th  of  December,  1873, 
to  be  $5,262.43,  of  which  the  sum  of  $4,684.19 
is  principal. 

To  this  report  six  exceptions  were  taken 
by  Boiling  and  none  by  I^ersner.  The  said 
exceptions  are  as  follows: 

1.  Because  the  commissioner  charges  the 
defendant  with  estimated  and    conjectural 
rent,  &c.,  instead  of  the  actual  profits  real- 
ized by  defendant. 
59  *2.    Because   the  commissioner  has 

failed  to  give  Boiling  credit  for  the  in- 
creased value  of  the  land,  arising  from  the 
mode  in  which  he  managed  it. 

3.  Because  the  rent  fixed  is  in  excess  of 
any  fair  estimate  of  value  of  the  estate, 
based  upon  a  proper  management  of  it. 

4.  Because  interest  has  been  allowed  upon 
estimated  rents. 

5  (called  7).  Because  the  commissioner 
has  not  reduced  the  charge  for  the  rent  of 
1866-'7  below  that  of  other  years,  although 
that  was  the  year  when  the  fencing  had 
to  be  repaired,  and  there  was  no  capital  to 
buy  st<x:k,  and  the  tenancy  began  and 
ended  at  an  unseasonable  period  for  farm- 
ing- operations,  to  wit,  the  2d  of  May  1866 
to  2d  May  1867. 

6  (called  8).  Because  the  commissioner 
failed  to  allow  Boiling  sufficient  credit 
for  his  improvements  and  repairs,  over  and 
above  the  general  improvement  of  the  land. 
See  exception  8,  of  I7th  December  1873. 

And  on  the  same  day,  to  wit,  the  23d  day 
of  December  1873,  the  cause  coming  on  to  be 
farther  heard  on  the  papers  formerly  read, 
the  commissioner's  report  last  mentioned, 
and  the  defendant's  exceptions  thereto,  was 
argued  by  counsel.  On  consideration 
whereof,  the  court,  overruling  the  said  ex- 
ceptions and  confirming  the  said  report,  de- 


creed that  the  defendant,  Boiling,  should 
execute  and  deliver  to  the  plaintiff,  Lrcrsner, 
a  good  and  sufficient  deed  in  fee  simple, 
with  general  warranty,  conveying  to  said 
plaintiff  that  tract  or  parcel  of  land  known 
as  Bollingbrook,  in  the  bill  and  proceedings 
mentioned;  and  further  decreed  that  the 
plaintiff  should  recover  against  the  defend- 
ant the  sum  of  $5,262.43,  with  interest  on 
$4,684.19,  part  thereof,  from  the  20th  of 
December   1873,     and     the     costs     by 

60  *him  expended    in   the   prosecution  of 
this  suit.     And  leave  was  reserved   to 

the  plaintiff  to  apply  for  further  relief  on 
the  footing  of  the  said  decree. 

From  that  decree  an  appeal  to  this  court 
was  applied  for;  which  was  accordingly 
allowed. 

We  have  disposed  of  all  the  questions  aris- 
ing on  this  appeal  except  those  which  relate 
to  the  account  taken  of  rents  and  profits, 
and  they  are  presented  by  the  six  exceptions 
of  the  appellant  to  the  last  report  of  the 
commissioner,  all  of  which  were  overruled 
by  the  decree  appealed  from.  We  will  now 
proceed  to  consider  them,  though  not,  per- 
haps, in  the  precise  order  of  the  exceptions. 

It  is  well  settled,  and  not  denied  in  this 
case,  that  when  a  contract  is  made  for  the 
sale  of  real  estate,  which  a  court  of  equity 
will  specifically  execute,  from  the  moment 
of  the  contract  the  estate  is  to  be  considered 
as  the  property  of  the  purchaser,  and  the 
purchase  money  as  the  property  of  the  ven- 
dor ;  possession  of  the  former  to  be  delivered, 
and  payment  of  the  latter  to  be  made,  ac- 
cording to  the  terms  of  the  contract.  If, 
wrongfully,  such  possession  be  retained  by 
the  vendor,  or  such  payment  be  withheld 
by  the  vendee,  contrary  to  the  terms  of  the 
contract,  the  obligation  hence  arises  to  pay 
rents  and  profits  in  the  one  case,  or  interest 
in  the  other,  as  the  case  may  be.  In  this 
case  no  question  arises  in  regard  to  the  obli- 
gation to  pay  interest,  the  purchase  money 
and  interest  having  been  all  paid.  But  there 
is  a  question,  which  is  the  main,  and,  in 
substance  and  effect,  almost  the  only  remain- 
ing question  in  the  case,  in  regard  to  the 
obligation  to  pay  rents  and  profits.  The 
vendor  has  continually  retained  possession 
of  the  estate,  '*from  the  2d  May  1866,  when 
possession  thereof  ought  to  have  been  de- 
livered under  the  terms  of  the    con- 

61  tract,"  *as  adjudged  by  the  decree  of 
the    special  Court  of  Appeals,   and  yet 

retains  such  possession.  His  obligation  to 
account  for  and  pay  rents  and  profits  to 
some  extent,  supposing  the  contract  to  be 
valid  and  binding,  as  it  has  been  adjudged 
to  be,  is  not  deni^.  The  only  question  is  as 
to  the  extent  of  such  liability  and  the  rule 
by  which  it  is  to  be  ascertained.  The  appel- 
lant contends  that  he  is  bound  to  account  for 
and  pay  only  the  amount  of  actual  profits 
realized  by  him;  while  the  appellee  con- 
tends that  the  obligation  is  to  pay  *'the 
annual  value  of  said  lands  in  the  hands  of  a 
prudent  and  discreet  tenant,  upon  a  judi- 
cious system  of  husbandry,"  **the  mode  of 
treatment  by  the  occupant"  having  **some 
influence  in  determining  this    value,"   ac- 
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cording  to  the  decree  of  the  Circuit   court 
of  the  20th  of  December  1873. 

We  are  of  opinion  that  the  latter  is  the  just 
and  true  measure  of  the  appellant's  lia- 
bility and  the  mode  of  ascertaining  it,  and 
therefore  that  the  Circuit  court  did  not  err 
in  applying  such  measure  and  mode  to  this 
case,  and  in  decreeing  *'that  the  amount 
allowed  by  said  commissioner  (to  wit:  nine- 
teen hundred  and  twenty-five  dollars  per 
annum)  is  more  than  a  fair  rent  under  the 
circumstances,  **and  in  ascertaining  such 
rent,  upon  a  fair  view  of  the  testimony,  to 
be  the  sum  of  fifteen  hundred  dollars  per 
annum.*'  At  all  events,  we  think  the  ap- 
pellant has  no  just  cause  to  complain  of  the 
amount  of  this  assessment.  There  may  be, 
and  no  doubt  are,  cases  in  which  the 
amount  of  profits  actually  received,  with- 
out regurd  to  the  actual  yearly  value  of  the 
property,  is  the  just  and  true  measure  of 
liability.  If  a  person  were  in  possession 
of  land  which  he  bona  fide  believed  to  be 
his,  and  did  not  know  was  claimed  by  an- 
other, who  might  be  adjudged  to  be  entitled 
to  it,  there  would  seem  to  be  reason  in 

62  charging  *such  person  only  with  such 
profits  as  he  actually    received.     But 

here  the  case  is  altogether  different.  A  con- 
troversy arose  between  the  parties  very  soon 
after  the  war  about  their  contract,  and  as 
early  as  October  1865  this  suit  was  brought 
by  Lersner  for  its  specific  execution.  He 
claimed  in  his  bill  to  have  fully  paid  the 
purchase  money,  and  to  be  entitled  to  the 
possession  of  the  land,  which  he  said  was 
wrongfully  withheld  from  him.,  Boiling 
in  his  answer  denied  that  Lersner  was 
entitled  to  a  specific  execution  of  the 
contract,  and  claimed  a  rescission  thereof 
for  reasons  set  forth  by  him.  The  litigation 
between  the  parties  thus  commenced  in 
1865,  was  actually  prosecuted  by  them  until 
the  13th  of  September  1867,  when  a  decree 
was  rendered  by  the  Circuit  court  annulling 
the  contract,  and  for  the  payment  by  Boiling 
to  Lersner  of  the  sum  of  $19,708.90,  with 
interest  as  therein  mentioned,  subject, 
however,  to  the  provisions  of  the  act  of 
assembly  staying  the  collection  of  debts, 
and  also  for  the  payment  of  the  costs  of  suit 
by  Lersner  to  Boiling.  From  the  said  decree 
an  appeal  was  applied  for  on  the  16th  of 
April  1869,  allowed  May  17th  1869,  and  per- 
fected by  the  execution  of  an  appeal  bond  on 
the  11th  of  November  1869.  This  appeal 
was  prosecuted  without  intermission  until 
the  27th  of  January  1873,  when  the  special 
Court  of  Appeals  being  of  opinion  that  there 
was  error  in  the  said  decree  of  the  Circuit 
court  in  rescinding  the  contract  of  the  19th 
of  January  1863,  and  in  not  decreeing  the 
specific  execution  thereof,  therefore  reversed 
the  said  decree  with  costs,  and  remanded 
the  cause  to  the  Circuit  court,  with  instruc- 
tions to  refer  it  to  a  commissioner  to  take 
certain  accounts,  and  among  them  an  ac- 
count charging  Boiling  **with  the  rents  and 
profits  of  BoUingbrook,  and  Ben  Lomond 
from    the   2d   day  of   May  1866,  when 

63  possession    thereof   *ought     to    have 
been  delivered  under  the  terms  of  the 

contract." 


Now  how  can  it  be  said,  under  all  these 
circumstances,  that  Boiling  is  not  charge- 
able with  a  fair  and  reasonable  rent  for  the 
property  from  and  after  the  2d  day  of  May 
1866,  when,  according  to  the  decree  of  the 
special  Court  of  Appeals,  he  ought  to  have 
delivered  possession  to  Lersner  under  the 
terms  of  the  contract?  The  fact  is,  that 
when  we  say  that  the  decree  of  the  special 
Court  of  Appeals  is  valid  and  conclusive, 
we  decide  every  question  of  controversy  in 
this  case,  even  that  which  relates  to  rents 
and  profits.  In  that  view  of  the  case  it 
stands  thus :  On  the  2d  day  of  May  1866  Boll> 
ing  was  in  possession  of  the  land  in  contro- 
versy, and  was  bound  by  his  contract  to 
deliver  it  to  Lersner,  who  had  paid  the  whole 
amount  of  the  purchase  money,  and  was. 
then  demanding  such  possession,  and  ac- 
tively prosecuting  this  suit  for  its  recovery. 
Boiling  has  ever  since  remained,  and  yet 
remains,  in  the  full  possession  and  enjoy- 
ment of  the  land,  while  Lersner  has  ever 
since  been  demanding,  and  actively  prose- 
cuting this  suit  to  recover  such  possession, 
with  the  exception  only  of  about  two  years^ 
during  which  his  application  for  an  appeal 
from  the  decree  of  the  Circuit  court  of  the 
13th  day  of  September  1867  was  suspended ; 
and  even  during  that  period  it  must  have 
been  confidently  expected  by  Boiling  that 
Lersner  intended  to  apply  for  an  appeal, 
and  that  if  he  so  applied  he  would  obtain  it. 

Under  these  circumstances  ought  not  Boil- 
ing to  have  expected  and  prepared  to  pay  a 
reasonable  rent  for  the  land  in  case  of  its 
recovery  from  him?  And  now  that  a  decree 
has  been  rendered  against  him  for  it  by  the 
court  of  last  resort,  is  there  any  principle 
of  law  or  equity  which  can  exeinpt 
64  him  from  liability  for  *such  a  rent? 
We  think  not.  And  then  the  question 
is,  what  is  a  reasonable  rent  in  such  a  case? 

The  commissioner  ascertained  that  an 
average  of  the  estimates  of  all  the  witnesses 
on  both  sides,  of  v^hich  there  was  an  equal 
number,  made  the  sum  of  nineteen  hundred 
and  twenty-five  dollars,  and  reported  that 
as  a  reasonable  annual  rent.  But  Boiling 
excepted,  and  the  Circuit  court  sustained 
his  exception,  and  reduced  the  sum  to  fifteen 
hundred  dollars  per  annum,  which  it  con- 
sidered to  be  a  reasonable  rent  under  all  the 
circumstances  of  the  case,  and  especially 
looking  to  the  care  which  had  been  taken 
of  the  land,  and  of  the  prudent  manner  in 
which  it  had  been  managed  and  cultivated. 
And  from  that  amount  of  fifteen  hundred 
dollars  was  deducted  every  cent  which  had 
been  paid  by  Boiling  for  taxes  on  the  land, 
for  ditching,  fencing,  and  other  improve- 
ments, with  the  single  exception  of  clover 
seed  and  plaster  used  upon  the  land,  which 
was  considered  to  be  properly  chargeable  to 
the  tenant,  and  not  to  the  owner  of  the  land. 
Is  this  more  than  a  reasonable  rent?  and 
has  Boiling  any  just  cause  to  complain  of  it? 
We  think  not. 

And  this  disposes  of  all  the  questions 
arising  upon  the  exceptions  to  the  commis- 
sioner's last  report,  except  the  fourth, 
"because    interest  has  been    allowed    upon 
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estimated  rents,"  which  presents  the  only 
remaining'  question  to  be  decided  in  the 
case. 

In  actions  for  the  recovery  of  rent  in 
arrear,  it  was  a  g-eneral  rule  formerly,  that 
interest  was  not  recoverable  on  the  sum  due, 
because  the  landlord  had  a  summary  remedy 
by  distress.  1  Rob.  Pr.,  old  ed.  362-3,  and 
cases  cited.  But  althoug'h  interest  was  not 
given,  of  course  it  might,  nevertheless,  be 
given  under  circumstances  to  be  judged  of 
by  the  jury;  and  in  case  of  a  general 
verdict  allowing  interest,  it  was  in- 
66  tended  *that  sufficient  circumstances 
existed  to  justify  an  allowance  thereof. 
Id.  But  this  rule  has  been  changed  by  an 
act  passed  March  2d,  1827,  which  provides 
"that  interest  shall  hereafter  be  allowed  on 
rent  in  arrear  from  the  period  or  periods 
at  which  the  whole  or  any  portion 
thereof  shall  become  due."  Id.  Acts  of 
1826-'7,  p.  26,  ch.  27,  {  3.  Since  the  pas- 
sag-e  of  tills  act,  there  seems  to  be  no  dif- 
ference between  debts  due  for  rent,  and  debts 
due  for  any  other  valuable  consideratione 
as  there  certainly  should  not  be.  In  the 
Code,  p.  %9,  ch.  134,  {  7,  the  words  of  th; 
law  are :  '  'In  any  action  for  rent,  or  for  such 
use  and  occupation,  interest  shall  be  allowed 
as  on  other  contracts. ' '  We  know  that  in  the 
United  States  the  law  favors  the  recovery 
of  interest  more  than  in  England ;  and  as  a 
general  rule  here,  where  a  debt  is  due, 
it  will  bear  interest,  which  is  an  inci- 
dent of  the  debt,  and  follows  it  as  shadow 
does  the  substance.  That  rent  is  what  is 
called  *' estimated,"  can  make  no  reasonable 
difference.  Rent  must  be  estimated  where 
the  precise  amount  has  not  been  fixed  by 
dLgreement.  But  why  may  it  not  be  esti- 
mated as  the  value  of  any  other  considera- 
tion may?  See  Kppe's  ex'or  v.  Cole  A  wife, 
4  Hen.  and  Mun.  161,  and  Sutton  v.  Mande- 
ville,  1  Mnnf .  407.  The  statute  expressly 
provides,  that  a  landlord  may  by  action  re- 
cover ''a  reasonable  satisfaction  for  the  use 
and  occupation  of  lands;"  and  the  same 
section  of  the  statute  provides,  as  above 
mentioned,  that  in  any  such  action  ''interest 
shall  be  allowed  as  on  other  contracts. ' '  In 
this  case,  a  large  portion  of  the  rents  was 
applied  as  they  accrued  to  the  payment 
of  what  was  due  to  Boiling  on  account  of 
the  bills  endorsed  by  him,  and  thus  stopped 
interest.  Of  course  there  can  be  no  objec- 
tion to  that,  nor  can  there  be  any  ob- 
66  jection,  in  reason  or  ^justice,  to  an 
allowance  of  interest  on  the  rents 
which  afterwards  accrued  and  remained  in 
arrear. 

Upon  the  whole,  we  are  of  opinion  that 
there  is   no  error   in   the    decree   appealed 
from,  and  that  it  ought  to  be  affirmed. 
Decree  affirmed. 
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'Wallace  v.  Richmond,  Assignee. 
March  Term,  1875,  Rlclimond. 


by  Defanlt— N«gliteMe  of  Defendant— Relief 
B4|Hlt]r.«— W  is  sued  by  R  in  debt  on  tbe  note  of 


«BqttltaMe  RelJef— Negligence.— In  Ay  era  y.  More- 
head,  77  Va.  686,  the  rule  is  laid  down  in  accordance 


B&Ck>.  He  employs  counsel  to  defend  the  suit, 
and  states  to  him  that  he  never  was  a  partner  of 
B  &  Co.,  or  in  any  way  liable  for  the  debt  He 
lives  in  the  county,  but  pays  no  further  attention 
to  the  case.  At  the  next  term  of  the  conrt  the 
counsel  examines  the  docket,  and  though  he  sees  a 
case  of  R  asrainst  B  &  Co..  he  does  not  suspect  that 
that  is  the  case  against  W.  and  therefore  does  not 
examine  the  papers;  and  no  pleabeiuff  entered, 
the  ofBce  Judgment  is  confirmed.  Equity  will  not. 
relieve  W. 

This  was  a  bill  filed  in  the  Circuit  court  of 
Norfolk  county  by  George  T.  Wallace,  to  in- 
join  a  judgment  which  had  been  recoveree 
against  him  by  L.  V.  Richmond,  as  assigned 
of  E.  Richmond.  It  appears  that  in  Septem- 
ber 1868  L.  V.  Richmond,  assignee  of  E. 
Richmond,  instituted  an  action  of  debt  in  the 
County  court  of  Norfolk  county  against 
George  T.  Wallace,  John  Black  and  William 
Shannon,  as  late  partners  under  the  name 
and  style  of  Black  &  Co. ,  upon  a  note  for  |2,  - 
133.22,  bearing  date  April  12th,  1865,  and 
signed  Black  &  Co.  The  process  was  served 
on  Wallace,  but  Black  and  Shannon  living  in 
North  Carolina,  the  process  was  returned  as 
to  them  *  *not  found.  *  *  No  appearance  or  plea 
having  been  entered  or  filed  for  Wallace  at 
the  December  term  of  the  court,  the  ofBce 
judgment  against  him  was  confirmed. 

The  ground  of  equity  relied  on  by  Wal- 
lace is,  that  he  was  never  a  member  of. 
68  the  firm  of  Black  &  Co.,  ♦and  was  not 
on  any  ground  liable  either  on  the  note 
or  for  the  debt  for  which  the  note  was 
given.  That  when  served  with  the  process 
he  spoke  to  James  Murdaugh,  a  lawyef 
practicing  in  the  court,  and  who  had  been 
for  years,  and  was  then,  his  standing  coun- 
sel, telling  him  of  the  suit,  and  the  ground 
of  his  defense,  and  directing  him  to  defend 
the  suit.  That  at  the  December  term  of 
the  court  Murdaugh  examined  the  docket  of 
the  court,  and  though  he  saw  a  case  oh  the 
docket  in  the  name  of  Richmond,  assignee 
V.  Black  A  Co.,  it  did  not  occur  to  him 
that  this  was  the  case  against  Wallace,  and 
therefore  did  not  examine  the  papers ;  and 
thus  the  case  was  not  defended,  and  the 
office  judgment  was  confirmed.  Wallace 
states  in  his  evidence  that  he  showed  the 
process  to  Murdaugh  when  he  spoke  to  him 
to  defend  the  case ;  but  this  Murdaugh  did 
not  remember.  It  does  not  appear  that 
Wallace  paid  any  attention  to  the  case  after 

with  the  decision  in  the  principal  case  that  where  a 
party,  through  his  own  or  his  agent's  or  attorney's 
neg-ltflrence  fails  to  avail  himself  of  a  defence  which 
he  miflrht  have  made  at  law,  he  will  not  be  relieved  in 
equity,  citinff  the  principal  case  and  Haseltine  v. 
Walton  &  Buckey,  16  Gratt  120;  Oreeu  &  Suttle 
V.  Massie,  21  Gratt  868;  The  Marine  Insurance  Co.  v. 
Hodcson.  7  Cranch  888;  Richmond  Enquires  Co.  v. 
Robinson,  24  Gratt  562;  Slack  v.  Wood,  9  Gratt 
408.  See  also,  Dey  v.  Martin,  78  Va.  1 :  Wray  v.  Daven- 
port 79  Va.  26;  Holland  v.  Trotter,  22  Gratt  141; 
Canada  v.  Barksdale,  84  Va.  746;  4  Min.  Inst  (8rd  Ed.) 
1406,  and  cases  cited;  Barton's  Ch.  Pr.  (2nd  Ed.)  14, 
28.  See  Black  v.  Smith,  18  W.  Va.  780,  citing  the  prin- 
cipal case  and  Meem  v.  Rucker,  10  Gratt  506;  Shields 
V.  McClunff,  6  W.  Va.  79. 
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he  spoke  to  Murdaugh,  but  he  lived  in  the 
county,  and  might  have  been  reached  in 
time  to  make  the  defense  by  plea,  if  Mr. 
Murdaugh  had  found  the  case  on  the  docket. 

The  cause  came  to  be  heard  on  the  4th  of 
April  1872,  when  the  court  dissolved  the 
injunction  and  dismissed  the  bill,  with  costs. 
And  thereupon  Wallace  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was 
allowed. 

Scarburgh  &  Duffield,  for  the  appellant. 

Goodwin  &  Crocker,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  chancery  to  injoin  a 
judgment  at  law.   In  general,  any  facts 

69  \7hich   prove    it  to   be   against   ♦con- 
science to  execute  a  judgment,  and  of 

which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or 
of  which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by  fraud 
or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  agents,  will 
authorise  a  court  of  equity  to  interfere 
by  injunction  to  restrain  the  adverse  party 
from  availing  himself  of  such  judgment. 
(2  Stor.  £^.  Jur.,  {  887,  and  cases  cited.) 
The  author  here  declares  the  rule  affirma- 
tively,. Atiat  the  injured  party  may  be  re- 
lieved i|i  equity  in  the  cases  described. 

In  Tapps'  adm'or  v.  Rankin,  9  Leigh  478, 
the  rule  is  negatively  declared,  setting  forth 
under  what  circumstances  the  party  injured 
will  not  be  entitled  to  relief  in  equity  by 
Parker,  J.,  who  delivered  the  opinion  in 
which  a  majority  of  the  court  concurred. 
The  rule,  he  says,  is  well  settled,  **that 
after  a  trial  at  law,  if  there  appear  to  be 
no  fraud  or  surprise  on  the  part  of  the  plain- 
tiff, equity  cannot  relieve  the  defendant 
from  the  consequences  of  mere  negligence, 
notwithstanding  it  may  be  manifest  that 
great  injustice  has  been  done  him  at  law. 
If  it  appears  that  by  proper  diligence 
he  could  have  defended  himself  success- 
fully, however  hard  his  case,  equity  must 
not  interfere;  and  this  upon  sound  prin- 
ciples of  policy,  which  no  court  is  at 
liberty  td   disregard. 

In  the  recent  case  of  Holland  &  wife  v. 
Trotter,  22  Gratt.  136,  relief  was  given 
upon  the  ground  of  surprise,  but  upon 
principles,  which  are  stated  by  Judge 
Christian  who  delivered  the  opinion  of  the 
court,  entirely  consistent  with  Tapp*s 
adm'or  v.  Rankin,  supra. 

In  this  case  the  court   is  of   opinion   that 

the  facts  upon  which  the  plaintiff  relies  to 

show  that  it  would  be  against  conscience  to 

execute  the  judgment  at  law,  might   have 

been  relied  on  in  his  defense    at  law ; 

70  and  *that    he  does  not  show   that   he 
was  prevented  by   fraud  or   accident, 

unmixed  with  fault  or  negligence  in  him- 
self or  his  agent,  from  availing  himself  of 
them  in  his  defense  at  law.  It  is  true, 
that  after  the  writ  was  served  on  him  he 
retained  counsel  to  defend  the  suit,  and  in- 
formed him  of  the  grounds  of  his  defense, 
to  wit:  that  he  was  sued  as  a  partner  of 
Black    &   Co.,  and  was  not,  and  never  was, 


a  partner  or  member  of  said  firm,  or  in 
any  way  liable  for  said  debt.  But  he  gave 
no  further  attention  to  the  suit.  It  does  not 
appear  that  he  ever  spoke  to  his  counsel 
again  on  the  subject,  or  made  any  prepara- 
tion for  his  defense,  though  he  was  probably 
at  the  place  where  the  court  was  held  dur- 
ing the  term.  His  counsel  entered  no  plea 
to  set  aside  the  office  judgment,  and  made 
no  defense  whatever,  and  judgment  went 
against  him  by  default. 

His  counsel  says  he  examined  the  docket, 
and  saw  no  case  upon  it  of  Richmond,  as- 
signee V.  Wallace.  He  saw  the  case  of  Rich- 
mond, assignee  against  Black  &  Co.,  but  it 
never  occurred  to  him  that  the  appellant 
was  sued  in  that  case,  and  he  did  not  look 
into  the  papers  to  see.  Tet  he  had  been 
informed  by  the  appellant  that  he  was  sued 
as  a  member  of  that  firm,  and  that  his 
ground  of  defense  was,  that  he  was  not, 
and  never  had  been,  a  member  of  it;  and 
he  thinks  he  showed  him  a  copy  of  the 
summons  which  had  been  served  on  him. 
His  counsel  says  he  did  not  rememt>er  to 
have  been  shown  a  copy  of  the  summons, 
and  was  not  aware  that  the  appellee  was  in- 
terested in  that  suit,  else  he  would  have 
looked  into  the  papers  and  entered  a  plea. 
But  a  plea  denying  the  partnership  could 
not  have  availed  for  his  defense  unless  veri- 
fied by  affidavit;  and  the  defendant  was  not 
there  to  make  affidavit. 

But  being  informed  as  to  the  character  of 
the  appellant's  defense,  and  knowing 
71  from  the  date  of  the  summons  *and  its 
service,  that  in  the  regular  course  of 
procedure  the  case  would  be  on  the  office 
judgment  docket  at  that  term  of  the  court, 
it  does  appear  extraordinary  that  he  made 
no  inquiry  about  the  case.  If  he  had  in- 
quired of  the  clerk,  he,  doubtless,  would 
have  been  informed.  It  seems  to  the  court 
a  plain  case  of  negligence  on  the  part  of 
the  appellant's  attorney,  not  unmixed  with 
fault  or  negligence  on  his  part.  And  with- 
out deciding  that  mere  inadvertence  or  for- 
getfulness  on  the  part  of  the  attorney  would 
deprive  a  party  of  his  right  to  relief  in 
equity,  where  the  defendant  himself  had 
used  proper  diligence,  and  was  chargeable 
with  no  laches,  the  court  is  of  opinion  that 
a  court  of  equity  could  not  interfere  by  in- 
junction in  this  case  to  restrain  the  execu- 
tion Tof  the  judgment,  and  to  give  the 
appellant  another  trial,  who  has  already 
had  his  day  in  court,  without  overturning 
the  well  established  rule  in  such  cases. 
The  decree  of  the  court  below  must  therefore 
be  affirmed. 

Decree  affirmed. 


72    *Hill  &  als.  v.  Rixey  &  Starke  &  als. 
March  Term,  1875,  Riclimond. 

I.  5tatute--Coiistructloii.— The  act  of  March  2.  1861 
Sess.  Acts  1866-'66,  p.  191,  ch.  77,  $  I,  "to  preserve 
and  extend  the  time  for  the  exercise  of  certain 
civil  ricrhts  and  remedies,"  is  retrospective  in  its 
operation,  and  applies  in  favor  of  a  Judarment  cred- 
itor as  to  the  docketing  of  his  judgment. 
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n.  Stmy  Law— Appllcirtion.— The  act  of  March  2, 1M6, 
Sess.  Acts  1865-'66.  ch.  09,  p.  180.  called  the  stay  law, 
does  not  apply  toajadfinnent  creditor  to  relieve 
liim  from  tlie  necessity  of  docketing-  his  Judgment. 
m.  R  recovers  a  Judgment  against  Q  in  1800,  but  it 
Is  not  docketed  until  December  1808.  W  and  others 
recover  Judgments  asrainst  O  In  1801  and  1806, 
which  were  docketed  in  November  and  December 
1806  and  in  180&  In  November  1806  O  conveys  land 
in  trust  to  secure  other  creditors,  and  in  the  same 
month  it  is  left  with  the  clerk  to  be  recorded,  but 
not  belnsr  stamped,  and  the  tax  on  the  deed  and 
fee  for  recording-  not  beincr  paid  until  November 
1887,  it  is  not  admitted  to  record  until  that  time— 
Meld: 

I.  Registry  Laws— Failure  to  Docket  Jndi^iiients— 
Priorities.*— The  deed  havincr  been  recorded 
before  the  Judflrment  of  R  was  docketed,  the  lien 
of  the  deed  has  priority  over  the  Judgment  of  R. 
a.  5«iiie— Same— Same.— The  deed  was  not  of  record 
until  November  1807,  thouffh  left  with  the  clerk 
in  November  1806;  and  the  Judfirments  of  W  and 
otliers  havingr  been  docketed  before  the  deed 
was  recorded,  they  have  priority  over  the  deed. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Culpeper  county,  instituted  in 
October  1689  by  Rixey  &  Starlce,  mer- 
chants and  partners,  and  as  such  judg- 
ment creditors  of  Williamson  C.  George, 
to  subject  certain  real  estate  of  George 
to  satisfy  their  judgments.  The  de- 
fendants,    beside     George,    were   creditors 

claiming  under  a  deed  of  trust  from 
73       him  to  secure  their  Mebts,  and   other 

judgment  creditors  of  said  George; 
and  as  the  property  was  not  sufficient  to 
pay  all  the  debts,  the  question  in  the  cause 
was  as  to  the  respective  priorities  of  the 
creditors. 

It  appears  that  Rixey  A  Starke  recovered 
their  judgments  against  George  in  Novem- 
ber 1860,  and  that  they  were  docketed  on  the 
11th  of  December  1868.  Wm.  B.  Wayland 
and  three  others  recovered  judgments  in 
March  1861 ;  and  they  were  docketed  on  the 
11th  of  December  1865.  A  number  of  judg- 
ments were  recovered  by  other  parties  in 
May,  June  and  November  of  the  same  year, 
and  they  were  docketed  on  the  3d  and  9th  of 

*Regl*try  Laws— PaUure  to  Docket  Judgments— Pri- 

•rltles.— In  Rhea  v.  Preston,  73  Va-  768,  the  court,  clt- 
izifir  the  principal  case,  states  the  law  as  follows: 
"Judfirments  for  money,  whether  docketed  or  not, 
bind  the  nnaliened  lands  of  the  debtors,  certainly 
those  owned  by  him  at  the  date  of  the  judfirments, 
and.  it  may  be  those  subsequently  acquired,  in  the 
order  in  which  the  judcrments  are  recovered,  and 
the  same  is  true  of  decrees  for  money;  and  so 
thoufirh  not  docketed,  they  bind  the  debtor's  land 
subsequently  aliened  to  a  purchaser  with  notice,  even 
thoufirh  he  be  a  purchaser  for  value,  but  unless  dock- 
eted, they  are  not  liens  on  lands  subsequently 
aliened  to  Inma  Jtde  purchasers  for  value  wlthont 
notice— and  a  trustee  in  a  deed  of  trust  sriven  to 
secure  a  debt  and  the  creditors  secured  are  pur- 
chasers for  value  within  the  meaninfir  of  our  resris- 
try  laws."  See  also,  Borst  v.  Nalle,  28  Gratt  427, 
citiufir  the  principal  case.  The  principal  case  is  dis- 
tlncruished  in  Eidson  v.  Huff,  29  Gratt  888,  and 
liUcas  V.  Claffiin,  70  Va.  282. 


November  1865.  And  still  other  judgments 
were  recovered  subsequent  to  these  last,  and 
were  docketed  in  December  1865  and  in 
1866. 

The  deed  of  trust  from  George  to  John  C. 
Turner  bears  date  the  21st  of  November 
1865,  and  was  acknowledged  before  a  justice 
of  the  peace  of  Albemarle  county,  wh^|:'e  the 
trustee  lived,  on  the  23d  of  the  same  month ; 
and  it  was  delivered  to  the  clerk  oi  Cul- 
peper to  be  recorded,  but  not  being  stamped, 
and  the  tax  upon  it  and  the  fees  for  record- 
ing not  having  been  paid,  the  clerk  did  not 
consider  it  as  an  office  paper  on  record  until 
the  6th  of  November  1867,  when  being  made 
perfect  in  these  respects  it  was  recorded. 

When  the  cause  came  on  to  be  heard,  the 
court  held  that  the  creditors  by  judgments 
were  to  be  paid  in  the  order  of  the  date  of 
their  judgments,  and  that  the  creditors 
claiming  under  the  deed  of  trust  were  to  be 
postponed  to  all  the  judgment  creditors.  And 
at  a  subsequent  day  a  decree  was  made  ap- 
pointing commissioners  to  sell  the  land. 
And  thereupon  E.  B.  Hill,  one  of  the  cred- 
itors claiming  under  the  deed,  applied  to 
this  court  for  an  appeal;  which  was  al- 
lowed. 

74  *Royall,  for  the  appellant. 

Field  &  Gray,  for  the  appellees. 

Staples,  J.  The  appellees,  Rixey  &  Starke, 
recovered  judgments  to  a  considerable 
amount  against  Williamson  C.  Greorge,  at 
the  November  term  1860,  of  the  County  court 
of  Culpeper.  These  judgments  were  docketed 
on  the  11th  December  1868.  Other  creditors 
obtained  judgments  against  the  same  debtor, 
some  of  which  were  recovered  during  the 
war,  and  others  after  its  termination.  These 
latter  were,  however,  not  docketed  until  1865 
and  1866. 

On  the  21st  November  1865  the  same  Wil- 
liamson C.  George  executed  a  deed  of -trust 
upon  his  real  estate  to  secure  the  payment  of 
certain  debts  therein  enumerated.  This  deed 
was  delivered  to  the  clerk  of  the  county  on 
the  8th  December  1865,  but  the  stamp  tax 
and  registration  fees  not  being  paid,  it 
was  not  recorded  until  the  6th  November 
1867. 

The  controversy  in  this  case  is  be-* 
tween  these  judgment  creditors  on  the  one 
hand,  and  the  trust  creditors  on  the  other, 
the  latter  claiming  as  purchasers  under  the 
deed  of  trust  just  referred  to.  The  question 
is  one  of  priority  of  lien,  to  be  decided 
almost  exclusively  by  the  provisions  of  our 
own  statutes. 

It  is  conceded  that  as  against  a  pur- 
chaser for  valuable  consideration  without 
notice,  no  judgment  operates  as  a  lien  upon 
real  estate  unless  it  is  docketed  within  a 
year  from  its  date,  or  ninety  days  before  a 
conveyance  to  such  purchaser.  Code  of 
1860,  i  8,  chap.  186. 

It  is  insisted,  however,  that  the  acts  of 
March  2d,  1866,  and  the  several  acts  amend- 
atory thereof,  save  to  creditors  the  benefit 
of  their  liens  during  the  period 
76  *these  acts  were  in  force,  although 
the  judgments  were    not   docketed   in 


37 


26  GRATT. 


Virginia  Reports,  Annotated. 


76,  77,  78 


conformity  with  the  provisions  of  the  stat- 
ute. One  of  these  acts  is  entitled  ''an  act 
to  preserve  and  extend  the  time  for  the  ex- 
ercise of  certain  civil  rights  and  remedies.*' 
Acts  of  1865-'6,  page  191.  The  first  section 
of  this  act  is  very  comprehensive  in  its 
terms.  It  declares  that  the  period  between 
the  17th  April  1861,  and  the  2d  March  1866, 
shall  be  excluded  from  the  computation  of 
the  time  within  which  by  the  terms  of  any 
statute  or  rule  of  law  it  may  be  necessary 
to  commence  any  action  or  other  proceed- 
ing, or  to  do  any  other  act  to  preserve  or 
prevent  the  loss  of  any  civil  right  or  rem- 
edy, or  to  avoid  any  fine,  penalty  or  for- 
feiture. *  * 

Now  it  is  very  clear  that  * 'docketing  a 
judgment'*  is  **an  act  to  be  done."  By  the 
provisions  of  the  8th  section,  chapter  186, 
Code  of  1860,  already  cited,  it  is  to  be  done 
within  twelve  months  from  the  date  of  the 
judgment,  or  ninety  days  before  a  convey- 
ance. That  it  is  directly  within  the  saving 
of  the  first  section  of  the  act  of  March  2d, 
1866,  above  quoted,  does  not,  I  think,  admit 
of  a  question.  The. proposition  is  too  plain 
for  argument.  My  opinion  therefore  is, 
that  the  period  between  the  I7th  April  1861, 
and  the  2d  March  1866,  is  to  be  excluded 
wholly  from  the  computation  in  determin- 
ing whether  the  judgment  was  docketed  in 
sufficient  time  to  preserve  the  lien.  It  was 
so  decided  by  the  special  Court  of  Appeals 
in   the  case  of  Hart  et  als.  v.  Haynes. 

The  learned  counsel  for  the  appellees,  as  I 
understand,  does  not  deny  that  this  is  the 
effect  of  the  first  section  of  the  act  of 
March  2d,  1866;  but  he  insists  that  as  the 
judgment  liens  were  lost  under  existing 
laws  by  the  failure  of  the  creditors  to  docket 
their  judgments,  the  liens  could  not 
76  be  restored  by  subsequent  *legi  slat  ion 
as  against  bona  fide  purchasers.  In 
other  words,  the  legislature  could  not  by  a 
retrospective  statute  divest  rights  acquired 
under  previous  laws. 

The  act  of  March  2d,  1866,  is,  however,  a 
mere  repetition  or  re-enactment  of  the  pro- 
visions contained  in  the  acts  of  March  14th, 
1862,  and  of  February  23d,  1864.  All 
these  acts  embrace  a  period  either  of  actual 
war,  or  the  subsequent  disorganization  of 
the  courts  consequent  thereon.  That  it  is 
competent  for  the  legislature  to  pass  re- 
medial statutes  of  a  retrospective  character, 
applicable  to  such  a  state  of  society,  can  be 
maintained  both  upon  reason  and  upon 
authority.  The  necessity  and  validity  of 
such  legislation  have  been  recognized  by 
all  governments  and  in  all  countries  which 
have  been  the  theatre  of  great  civil  conflicts. 
Statutes  of  this  sort  merely  afford  remedies 
for  evils  originating  in  the  disorganization 
of  society,  when  the  laws  are  supposed 
to  be  silent,  and  the  courts  are  closed  against 
the  assertion  of  civil  rights. 

It  is  however  unnecessary  now  to  discuss 
the  constitutionality  of  the  act  of  March  2d, 
1866,  and  other  acts  of  a  kindred  character. 
Their  validity  has  been  fully  sustained  by 
this  court  in  Strother  et  als.  v.  Hull,  23 
Gratt.   652;  Sexton  v.    Crocket   &  als.,    Id. 


857.     The  question  must  be  considered  -  aA 
settled  in  this  state. 

As  already  stated,  the  judgments  re- 
covered by  Rixey  &  Starke  were  not 
docketed  until  the  11th  December  1868.  It 
is  very  clear  that  the  act  just  adverted  to 
is  not  sufficient  to  preserve  the  lien  of  these 
judgments.  That  act  was  wholly  retrospec- 
tive in  its  operation,  and  did  not  extend 
beyond  the  2d  March  1866.  The  question 
is,  whether  the  lien  is  preserved  by  any 
other  statute.  It  is  insisted  that  they  are 
within  the  spirit,  if  not  the  letter,  of  the 
act  of  March  2d,  1866,  known  as  the  stay 
law.     This  act  is  entitled  **an   act  to 

77  stay    the  *collection  of   debts   for   a 
limited  period."      Although  the  title 

cannot  be  relied  on  to  restrain  or  control 
the  positive  provisions  of  a  statute,  yet 
when  the  meaning  is  at  all  doubtful  the  title 
may  be  looked  to  to  aid  in  the  interpretation. 
Here  the  title  plainly  indicates  that  the 
object  of  the  statute  was  merely  to  restrain 
the  collection  of  debts  during  the  period 
of  its  operation.  The  preamble  plainly  in- 
dicates the  same  restricted  purpose.  It 
states  with  some  minuteness  of  detail,  the 
great  pecuniary  distress  inflicted  upon  the 
state  by  the  disastrous  results  of  the  war, 
in  the  destruction  of  property  and  currency, 
in  the  want  of  means,  efficient  labor,  and 
implements  for  agricultural  purposes,  and 
the  strong  appeal  made  by  this  condition  of 
things  to  the  legislature  to  interpose  and 
prevent  the  ruinous  results  that  would 
inevitably  follow  from  forced  sales  of  prop- 
erty. It  was  therefore  enacted  that  no  exe- 
cutions should  issue,  and  no  sales  be  made 
under  judgments,  deeds  of  trust  or  mort- 
gages, whilst  the  act  was  in  operation. 
This  language  plainly  shows,  what  indeed 
is  manifest  throughout  the  act,  that  the 
intention  was  a  mere  suspension  of  the 
legal  rights  and  remedies  of  creditors  for 
a  limited  period.  The  legislation  was  not 
curative,  but  preventive  in  its  character. 
Inasmuch,  however,  as  the  creditor  was 
thus  deprived  of  the  ordinary  legal  remedies 
for  the  collection  of  his  debt,  it  was  but  just 
and  reasonable  that  he  should  be  also  re- 
lieved of  the  duty  of  instituting  any  pro- 
ceeding to  prevent  the  operation  of  the 
statute  of  limitation.  As  he  could  issue  no 
execution,  he  ought  not  to  be  required  to 
bring  any  suit.  The  seventh  section  was 
therefore  inserted,  which  declares:  "The 
period  during  which  this  act  shall  remain 
in  force  shall  be  excluded  from  the  com- 
putation of  the  time  within  which,  by  the 
operation  of  any  statute  or  rule  of  law,  it 
may  be  necessary  to   commence  any 

78  proceeding  *to  preserve  or  prevent  the 
loss  of  any  right  or  remedy.  *  * 

It  will  be  borne  in  mind  that  the  other  act 
of  March  2d,  1866,  first  mentioned,  known 
as  "the  act  to  extend  the  time  for  the 
exercise  of  certain  civil  rights  and  reme- 
dies," excludes  from  the  computation  the 
time  "fordoing  any  act"  required  by  any 
statute  or  rule  of  law.  Those  words, 
**the  doing  any  act,"  it  will  be  observed, 
are  omitted   in  the  seventh   section  of  the 
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«taj  law,  just  cited,  and  the  words  **to 
commence  any  proceeding**  are  alone  re- 
tained. This  change  or  difference  of  phrase- 
ology in  the  two  acts  passed  on  the  same 
•day,  and  relating  somewhat  to  the  same 
subject  matter,  very  plainly  indicates  a  dif- 
ference of  legislature  purpose,  a  clear  de- 
sign that  the  one  statute  should  not  be  as 
broad  and  comprehensive  as  the  other. 

The  docketing  a  judgment  is  in  no  just 
sense  of  the  term  **the  commencement  of  a 
proceeding."  The  recordation  of  a  deed 
might,  with  equal  propriety,  be  so  consid- 
ered. If  the  creditor  was  to  be  excused  from 
ilocketing  his  judgment,  merely  because  he 
could  take  no  steps  to  enforce  it,  the  same 
indulgence  was  due  to  the  mortgagee  or  trust 
creditor,  who  was  similarly  situated.  Bvery 
reason  or  consideration  of  public  policy 
which  applies  to  one  equally  applies  to  the 
other. 

A  few  moments  reflection  will  satisfy  us 
that  the  legislature  could  not  have  com- 
mitted so  grave  an  error  as  to  dispense  with 
(the  docketing  of  judgments  during  the  long 
period  the  stay  law  might  continue  in  force. 
The  existence  of  that  law  was  of  uncertain 
duration.  It  was  impossible  to  say  how  long 
the  necessities  or  the  temper  of  the  people 
Slight  require  its  continuance.  While  in- 
dulgence was  necessary  to  the  debtor,  it  was 
equally  important  to  him  to  provide  for  the 
discharge  of  his  constantly  accruing 
79  liabilities.  The  personal  *property 
being  to  a  great  extent  destroyed,  this 
could  only  be  done  by  an  advantageous  sale 
of  his  real  estate.  But  who  would  buy  prop- 
erty encumbered  with  secret  liens  of  un- 
known amount  and  number,  which  might 
t>e  enforced  after  the  lapse  of  years  to  the 
utter  ruin  of  the  purchaser. 

The  law  requiring  judgements  to  be  dock- 
eted is  an  enactment  of  great  public  utility, 
founded  upon  the  same  considerations  of  pub- 
lic policy  as  the  laws  requiring  the  recorda- 
tion of  deeds,  title  bonds  and  marriage 
contracts.  By  discountenancing  secret  trusts 
and  liens  they  encourage  the  sale  of  property, 
'and  protect  the  rights  of  innocent  pur- 
chasers. The  very  fact  that  the  judgment 
could  not  be  enforced  was  an  additional 
reason  for  requiring  it  to  be  docketed. 
The  creditor  might  justly  6laim  that 
the  indulgence  granted  the  debtor  should 
not  impair  his  legal  rights  and  rem- 
edies; but  he  could  not  justly  claim  that  this 
indulgence  should  also  release  him  (the 
creditor)  from  a  compliance  with  the  laws 
intended  for  the  protection  of  third  persons. 
The  object  of  the  seventh  section  was  to  pre- 
vent the  bar  of  the  statute  in  favor  of  the 
debtor,  but  not  to  relieve  the  creditor  of  the 
duty  he  owed  to  innocent  purchasers.  In 
this  view  I  am  sustained  by  the  opinion  of 
Judge  Bouldin  in  Sexton  v.  Crockett,  23 
Oratt.  862. 

In  reference  to  the  stay  law  he  says:  **Its 
purpose  was  to  prevent  the  sacrifice  of  prop- 
erty of  the  citizen  by  sales  under  execution 
in  the  impoverished  condition  of  our  people, 
and  to  save  them  from  the  expense  of  law 
suits  as  far  as  practicable  by  discouraging 


litigation.  But  as  indulgence  to  the  debtor 
might  become  hazardous  to  the  interests  of 
the  creditor  by  exposing  his  claim  to  the  bar 
of  limitation,  it  became  necessary  to  make 
some  provision  by  which   indulgence 

80  might  be  ♦extended  with  safety  to  the 
creditor,  and,  to  eflFect  this,  the  sev- 
enth section  was  enacted.  *  *  Judge  Anderson 
concurred  in  Judge  Bouldin's  opinion 
throughout.  Judges  Moncure  and  Christian 
dissented  from  so  much  of  it  as  held  that 
the  seventh  section  of  the  stay  law  applied 
to  appeals ;  but  they  did  not  dissent  from 
the  observations  which  I  have  quoted.  They 
may  therefore  be  regarded  as  the  views  of 
the  four  judges  who  sat  in   that  case. 

For  these  reasons  I  think  the  judgments 
recovered  by  Rixey  &  Starke  do  not  consti- 
tute valid  liens  as  against  the  creditors 
claiming  under  the  deed  of  trust.  Under  the 
decisions  of  this  court  these  creditors  must 
be  held  to  be  purchasers,  entitled  to  all  the 
rights  and  remedies  accorded  to  persons  of 
that  class.  Exchange  Bank  v.  Knox,  19 
Gratt.  739. 

It  is  true  that  the  deed  of  trust  was  not 
recorded  until  6th  November  1867 ;  but  in  the 
interval  between  its  date  and  recordation 
no  new  rights  attached,  no  additional  liens 
were  created  upon  the  property  in  contro- 
versy. It  was  certainly  a  valid  deed,  from 
the  date  of  its  registration.  The  lien  ac- 
quired under  it  must  have  precedence  of  the 
judgments  of  Rixey  &  Starke,  which  were 
not  docketed  until  more  than  a  year  there- 
after. 

The  other  judgments  were  rendered  and 
docketed  before  the  deed  of  trust  was  admit- 
ted to  record  on  the  6th  November  1867.  It 
is  said,  however,  that  the  deed  must  be  con- 
sidered as  recorded  from  the  day  of  its  de- 
livery to  the  clerk.  This  was  the  8th 
December  1865.  But  as  the  proper  revenue 
stamps  were  not  then  affixed,  nor  the  tax  and 
registration  fees  then  paid,  the  clerk  was 
under  no  obligation  to  record  the  deed.  All 
the  cases  which  hold  that  the  instrument  is 
to  be  regarded  as  actually  recorded  from 

81  the  time  of  delivery  to  the  *clerk,  pro- 
ceed upon  the  idea,  that  the  party  has 

done  all  that  is  incumbent  upon  him  to  do, 
and  nothing  remains  to  be  done  as  a  prere- 
quisite to  the  recordation.  This,  of  course, 
cannot  be  predicated  of  a  conveyance  which 
is  deposited  in  the  office  without  pre-payment 
of  the  necessary  fees  and  charges  imposed 
by  authority  of  the  government. 

It  is  further  insisted  that  the  recordation 
of  the  trust  deed  was  entirely  unnecessary, 
because  the  judgment  creditors  do  not  occupy 
the  position  of  purchasers  for  valuable  con- 
sideration without  notice.  The  language  of 
the  statute  is  however  very  emphatic,  that 
a  deed  of  trust  or  mortgage  is  utterly  void 
as  to  creditors  unless  recorded,  whether  they 
have  or  have  not  notice.  The  purchaser,  or 
rather  the  creditor,  claiming  as  a  purchaser, 
under  the  trust  deed,  can  only  acquire  title 
against  the  lien  of  the  judgment  by  the  re- 
cordation of  the  conveyance.  According  to 
this  view,  all  the  judgments,  except  those 
of  Rixey  &   Starke,   have  priority  over  the 
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deed  of  trust.  They  were  either  docketed 
within  the  twelve  months  after  their  rendi- 
tion, or  they  are  within  the  influence  of  the 
act  of  March  2d,  1866,  first  mentioned,  **to 
preserve  and  extend  the  time  for  the  exercise 
of  certain  civil  rights  and  remedies." 

It  is  objected  to  this  view,  that  it  in  effect 
g-ives  to  subsequent  judgements  precedence 
of  those  prior  in  date;  whereas  as  between 
creditors  the  judgments  take  effect  in  the 
order  of  time,  whether  docketed  or  not. 
This  is  true,  but  it  is  because  the  registra- 
tion laws  so  provided.  A  judgment  creditor 
may  lose  his  lien  as  against  a  purchaser  by 
a  failure  to  docket,  and  a  subsequent  cred- 
itor to  him  may  preserve  his  judgment  lien 
against  the  same  purchaser  by  a  prompt 
compliance  with  the  statute.  In  such  case 
the  purchaser  takes  precedence  of  the 
prior  though  not  of  the  subsequent 
82  ^judgment.  This  is  the  necessary  re- 
sult of  the  preference  given  to  him 
who  is  most  vigilant  in  the  exercise  of  his 
rights.  The  books  are  full  of  familiar  il- 
lustrations of  the  rule. 

For  these  reasons  I  am  of  opinion  the  de- 
cree of  the  Circuit  court  should  be  reversed, 
and  the  cause  remanded  to  be  proceeded  with 
in  conformity  with  the  views  herein  ex- 
pressed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  reversed. 


83      'Richmond,  Fred'g  &  Pot.  R.  R.  Co.  v. 
City  of  Richmond. 

March  Term,  1875,  Richmond. 
Absent.  Moncttbb,  P. 

I.  Railroad  Co.  Charter— Riffht  to  Use  Steam  In  City 

Streets.— The  charter  of  the  Richmond,  Pred- 
ericksburff  and  Potomac  Railroad  Company  does 
not  in  express  terms,  or  by  Tnecessary  implication, 
vest  in  the  company  the  rigrht  to  propel  her  engines 
by  steam  thronffh  the  streets  of  a  city  without  the 
consent  of  the  corporate  authorities  of  the  city  ; 
and  the  charter  of  the  city  of  Richmond  ^ving-  to 
the  counsel  of  the  city  the  authority  to  prevent  the 
propelling  of  the  cars  of  a  railroad  company  by 
steam  through  the  streets  of  the  city,  provided  no 
contract  is  thereby  violated,  the  counsel  may  pro- 
hibit said  railroad  company  from  the  use  of  steam 
In  propelling-  their  cars  in  the  streets  of  the  city. 
3.  Corporations— Municipal  Control— Police  Power.— 
A  corporation,  except  where  it  is  otherwise  pro- 
vided in  its  charter,  expressly  or  by  clear  implica- 
tion, in  the  use  of  its  property,  the  exercise  of  its 
powers  and  the  transaction  of  its  business,  stands 
upon  the  same  footlngr  as  individuals,  and  is  sub- 
ject to  the  same  control  under  the  police  powers 
of  the  state  or  a  municipal  corporation. 

By  an  ordinance  of  the  council  of  the 
city  of  Richmond,  it  was  ordained  that 
on  and  after  the  first  day  of  January 
1874,  no  car,  engine,  carriage,  or  other  ve- 
hicle of  any  kind,    belonging  to  or  used  by 

See  Davenport  &  Morris  v.  Richmond  City,  81  Va. 


the  Richmond,  Fredericksburg  and  Potomac 
Railroad  Company,  shall  be  drawn  or  pro- 
pelled by  steam  upon  that  part  of  their  rail- 
road or  railway  track  on  Broad  street  east 
of  Belvidere  street  in  said  city,  under  a 
penalty  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars,  to  be  recov- 
ered before  the  police  justice  of  the  city  of 
Richmond. 

84  *The    railroad   company    being    of 
opinion   that  under  their  charter,  and 

the  action  of  the  council  of  the  city  in  1834, 
they  had  the  right  to  use  engines  to  propel 
their  cars  from  their  depot  and  warehouse, 
at  the  comer  of  Broad  and  Eighth  streets 
along  Broad  street,  continued  their  use  on 
their  road  in  that  street ;  and  the  company 
was  summoned  before  the  police  justice  to 
answer  the  charge  of  violating  said  ordi- 
nance. The  case  came  on  to  be  heard  on  the 
17th  of  January  1874,  when  the  justice  held 
that  the  ordinance  was  valid,  and  imposed 
upon  the  company  a  fine  of  five  hundred 
dollars. 

The  company  thereupon  took  an  appeal  to 
the  Circuit  court  of  the  city  of  Richmond, 
where  the  judgment  was  affirmed ;  and  they 
then  applied  to  a  judge  of  this  court  for 
a  supersedeas;  which  was  awarded.  The 
case  is  sufiiciently  stated  by  Judge  Christian 
in  his  opinion. 

The  case  was  argued  by  Steger,  P.  V. 
Daniel,  and  Ould  &  Carrington,  for  the  ap- 
pellants, and  Lf,  Page,  Lyons  and  Burwell, 
for  the  appellee. 

Christian,  J.  This  case  is  before  us  upon 
a  writ  of  error  to  a  judgment  of  the  Circuit 
court  of  the  city  of  Richmond,  affirming  a 
judgment  of  the  police  justice  of  said  city, 
imposing  a  fine  upon  the  plaintiff  in  error 
for  running  its  cars  propelled  by  steam  upon 
Broad  street  east  of  Belvidere  street,  in 
violation  of  a  city  ordinance  passed  Sep- 
tember 8th,  1873. 

This  ordinance  is  entitled  ''an  ordinance 
to  amend  the  third  section  of  an  ordinance 
to  regulate  the  use  of  Broad  street  by  the 
Richmond,    Fredericksburg    and     Potomac, 
Railroad  Company;"    and  is   in  the  follow-* 
ing  words : 

**Be  it  ordained  by  the  council  of  the 

85  city  of  Richmond,    *that  section  three 
of  an*  ordinance  passed  May  13th,  1^2, 

entitled  an  ordinance  to  regulate  the  use  of 
Broad  street  by  the  Richmond,  Fredericks- 
burg and  Potomac  Railroad  Company,  be 
amended  and  reordained  so  as  to  read  as. 
follows : 

**Sec.  3.  That  on  and  after  the  1st  day  of 
January  1874,  no  car,  engine,  carriage,  or 
other  vehicle  of  any  kind,  belonging  to  or 
used  by  the  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company,  shall  be  drawn 
or  propelled  by  steam  upon  that  part  of  their 
railroad  or  railway  track  on  Broad  street 
east  of  Belvidere  street  in  said  city.  The 
penalty  for  failing  to  comply  with  this 
section  shall  be  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars 
for  each  and  every  offence,  to  be  recovered 
before  the  police  justice  of  the  city  of  Rich- 
mond. ** 
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The  plaintiff  in  error  (the  railroad  com- 
pany) admits  the  violation  of  this  ordi- 
nance, but  contends  that  the  ordinance  is 
invalid,  because  it  is  in  violation  of  its 
chartered  rights. 

On  the  other  hand,  the  city  of  Richmond 
claims  that  it  has  the  right,  not  only  under 
the  g-eneral  police  power  vested  in  it  as  a 
municipal  corporation,  which  antedates  and 
overrides  the  charter  of  the  railroad  com- 
pany, but  under  authority  conferred  upon  the 
city  <x>uncil,  by  act  of  the  legislature  amend- 
ing the  city  charter,  to  the  exercise  of  the 
complete  and  absolute  authority  to  regulate 
the  use  of  Broad  street  by  the  said  railroad 
company. 

The  legislature,  by  an  act  providing  a 
charter  for  the  city  of  Richmond,  approved 
May  24th,  1870,  vested  in  the  council  of  said 
city  the  power  **to  prevent  the  cumbering 
of  streets,  avenues,  walks,  public  squares, 
lanes,  alleys  or  bridges,  in  any  manner 
whatsoever,"  and  the  power  **todeter- 
88  mine  and  designate  the  route  *and 
grade  of  any  railroad  to  be  laid  in  said 
city,  and  to  restrain  and  regulate  the  rate 
of  speed  of  locomotives,  engines  and  cars 
ttpon  the  railroads  within  said  city,  and  may 
wholly  exclude  said  engines  or  cars  if  they 
please ;  provided  no  contract  may  be  thereby 
violated.  * ' 

It  is  insisted  by  the  counsel  for  the  rail- 
road company,  that  this  provision  of  the 
charter  of  the  city  of  Richmond  cannot  be 
executed  against  it,  because  it  is  excluded 
from  its  operation  by  the  proviso;  inasmuch 
as  by  its  charter  it  has  the  right  by  contract 
forever,  and  under  all  circumstances,  to  run 
its  cars  by  steam  through  the  whole  length 
of  Broad  street  to  its  depot  and  terminus  at 
the  comer  of  Eighth  and  Broad  streets. 

The  question  therefore  we  have  to  deter- 
mine is,  whether  the  ordinance  of  the  city 
council  is  void  and  invalid  because  it  is  in 
violation  of  the  chartered  rights  of  the  said 
railroad  company  and  therefore  violates  the 
obligation  of  the  contract  between  the  state 
and  the  said  railroad  company,  as  evidenced 
and  declared  by  said  charter  of  incorpora- 
tion. 

We  are  therefore  called  upon  to  examine 
carefully  the  provisions  of  that  act,  and  to 
determine  whether  the  state  has  by  an  ever- 
continuing  contract  committed  itself  for  all 
time  to  this  railroad  company  to  run  its  cars 
propelled  by  steam  through  the  heart  of  the 
capital  city  of  the  commonwealth,  and 
through  the  most  important  and  populous 
street  of  that  city,  without  regard  to  the 
safety,  comfort  and  convenience  of  its  citi- 
zens, and  without  regard  to  the  general 
prosperity  and  welfare  of  the  whole  city. 

The  Richmond,  Fredericksburg  and  Poto- 
mac Railroad  Company  was  incorporated  by 
an  act  of  the  legislature  of  the  state  passed 
February  25th,  1834. 

This  act  provided,  that  under  the 
87  direction  of  certain  *persons  therein 
named,  books  should  be  opened  at 
Richmond,  Fredericksburg  and  other  places, 
•*for  the  purpose  of  receiving  subscriptions 
to  the   amount   of  seven  l^hundred  thousand 


dollars,  in  shares  of  one  hundred  dollars 
each,  to  constitute  a  joint  capital  stock,  for 
the  purpose  of  making  a  railroad  from  some 
point  within  the  corporation  of  Richmond, 
to  be  approved  by  the  common  council,  to 
some  point  within  the  corporation  of  Fred- 
ericksburg ;  and  for  the  purpose  of  extending 
the  same,  should  the  company  hereby  in- 
corporated, at  the  commencement  of  the 
work  or  at  any  time  afterwards,  deem  it  ad- 
visable to  do  so,  from  its  termination  within 
the  town  of  Fredericksburg  to  the  Potomac 
river  or  some  creek  thereof,  and  for  provid- 
ing everything  convenient  and  necessary 
for  the  purpose  of  transportation  on  the 
same."     Sess.  Acts  1834. 

The  only  other  section  of  the  act  (which 
comprises  thirty-eight  sections),  necessary 
to  be  referred  to,  is  the  twenty-fourth  sec- 
tion, which  is  as  follows: 

**Sec.  .24.  The  president  and  directors,  or 
a  majority  of  them,  shall  have  power  to 
purchase  with  the  funds  of  the  said  company, 
and  place  on  the  railroad  constructed  by 
them  under  this  act,  all  machines,  wagons, 
vehicles,  carriages  and  teams  of  any  de- 
scription whatsoever,  which  they  may  deem 
necessary  and  proper  for  the  purpose  of 
transportation. ' ' 

These  are  the  two  sections  of  the  act  upon 
which  the  railroad  company  relies,  to  show 
that  the  ordinance  of  the  city  council  is  void 
and  invalid  as  to  it,  because  they  create  a 
contract  which  is  perpetual  with  the  state, 
permitting  them  to  run  their  engines  for  all 
time  on  Broad  street.  These  two  sections 
will  be  considered  more  particularly  pres- 
ently. 

The  record  further  shows,  that  on  the  22d 

December  1834,   at  a  meeting  of  the 

88       president  and  directors  of  the  *Rich- 

mond    and     Fredericksburg    Railroad 

Company,    the     following     preamble     and 

resolutions  were  adopted : 

* 'Whereas,  by  the  act  incorporating  this 
company,  it  is  requisite  that  the  point  at 
which  the  railroad  terminates,  within  the 
corporation  of  Richmond,  should  be  ap- 
proved by  the  common  council,  and  it  ap- 
pears to  the  board  most  expedient  to  conduct 
the  same  from  the  Richmond  turnpike  along 
H  street  (now  Broad  street)  to  a  point  at  or 
near  the  intersection  of  the  said  street  and 
Eighth  street,  and  for  the  present  to  ter- 
minate the  same  by  suitable  connections 
with  the  contemplated  warehouses  and 
workshops  of  the  company  on  lots  Nos.  477, 
478,  purchased  by  them  from  John  Heth: 
Therefore, 

**Be  it  Resolved,  That  the  approbation  of 
the  city  council  be  requested  to  the  above 
plan. 

**Re8olved,  That  the  president^  cause  a 
copy  of  the  foregoing  resolutions  to  be  trans- 
mitted to  the  city  council,"  &c. 

In  response  to  these  resolutions  of  the 
president  and  directors  of  the  Richmond,. 
Fredericksburg  and  Potomac  Railroad  Com- 
pany, the  city  council  on  the  23d  December 
1834  adopted  the  following  preamble  and 
resolutions : 

* 'Whereas,  by  a  resolution  of  the  president 
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and  directors  of  the  Richmond,  Fredericks- 
burg^  and  Potomac  Railroad  Company,  sub- 
mitted to  the  common  council,  it  ap- 
pears that  it  is  deemed  most  expedient 
by  the  president  and  directors  to  con- 
duct the  said  railroad  from  the  Rich- 
mond turnpike  along  H  street,  to  a  point 
at  or  near  the  intersection  of  said  street  and 
Kighth  street,  and  for  the  present  to  ter- 
minate the  same  by  suitable  connections 
with  the  contemplated  warehouses  and  work- 
shops of  the  company  on  lots  Nos.  477,  478, 
purchased   by   them  from  John  Heth: 

89  ***Resolved,  That  the  common  coun- 
cil do  approve  the  proposed  location  of 

the  said  railroad,  and  the  present  termina- 
tion of  the  same  as  described  in  the  forego- 
ing resolution,  and  authorize  the  prosecution 
of  the  said  work  within  the  limits  of  the 
city  on  the  above  locations:  provided,  that 
in  locating  the  said  railroad  no  injury  shall 
be  done  to  the  water  pipes  now  laid  in  and 
along  said  street:  provided  further,  that  the 
<x>rporation  of  Richmond  shall  not  be  con- 
sidered as  hereby  parting  with  any  power  or 
chartered  privilege  not  necessary  to  the  said 
railroad  company  for  constructing  said  rail- 
road and  connecting  the  same  with  the  depot 
of  said  company  within  the  limits  of  the 
city." 

These  proceedings  of  the  city  council,  and 
the  two  sections  of  the  act  of  incorporation 
above  quoted,  constitute  the  foundation  of 
the  claim  on  the  part  of  the  railroad  com- 
pany, of  a  perpetual  and  irrepealable  con- 
tract between  the  state  and  that  company, 
by  which  for  all  time,  and  under  all  cir- 
cumstances, they  may  run  their  cars  pro- 
pelled by  steam  through  one  of  the  principal 
and  most  populous  streets  of  the  capital  city 
of  the  commonwealth. 

It  will  be  conceded,  that  if  such  contract 
exists  at  all,  it  originated  in  the  two  sections 
of  the  act  of  incorporation  and  proceedings 
thereunder  above  quoted-  These,  therefore, 
require  a  careful  and  candid  consideration. 

It  is  apparent  that  by  the  first  section  of 
the  act  incorporating  the  railroad  company, 
the  legislature  delegated  to  the  city  council 
of  Richmond  the  powers  to  select  the  termi- 
nal point  within  the  corporate  limits  of  the 
city,  and  under  this  act  the  railroad  com- 
pany could  only  locate  its  terminus  at  such 
point  within  the  city  of  Richmond  as  should 
approved  by  the  city  council.  This  plain 
construction  of  the  first  section  is  rec- 

90  ognized  *and  acted  upon  by  the  presi- 
dent   and    directors    of    the    railroad 

company  when  they  declare,  in  the  resolu- 
tions adopted  by  them  and  sent  to  the  city 
council,  that  *.*it  is  requisite  that  the  point 
at  which  the  railroad  terminates  within  the 
corporation  of  Richmond  should  be  approved 
by  the  city  council." 

And  the  city  council  in  approving  the  ter- 
minal point,  suggested  by  the  president  and 
directors  of  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company,  adopted  it 
(the  intersection  of  Kighth  and  Broad 
streets)  as  the  then  ** present  termination 
of  the  same,**  and  upon  the  express  condi- 
tion   **that    the    corporation    of    Richmond 


shall  not  be  considered  as  hereby  parting^ 
with  any  power  or  chartered  privileg^e  not 
necessary  to  the  railroad  company  for  con- 
structing said  railroad,  and  connecting^  the 
same  with  the  depot  of  said  company  within 
the  limits  of  the  city.** 

Upon  this  construction  of  the  first  section, 
and  with  these  plainly  expressed  conditions, 
asserting  in  emphatic  terms  the  chartered 
powers  and  privileges  of  the  corporation  of 
the  city  of  Richmond,  the  railroad  company 
adopted  the  comer  of  Kighth  and  Broad 
streets  as  the  terminal  point  within  the  city 
of  Richmond  from  which  they  should  build 
their  road,  and  on  which  they  built  their 
depot  and  warehouses,  &c. 

In  the  resolutions  approving  the  terminal 
point  (without  which  approval  the  railroad 
company  could  not  have  commenced  their 
work  beginning  within  the  corporation  of 
Richmond, )  we  find  the  express  and  positive 
reservation  of  all  the  chartered  rights  and 
powers  of  the  municipality.  These  included 
an  absolute  and  entire  control  over  the 
streets  of  the  city,  excepting  only  the  priv- 
ilege to  the  railroad  company  of  construct- 
ing and  connecting  their  road  with  the  depot 
on  Broad  street.  Not  a  syllable  is  re- 
91  corded  about  the  mode  or  ^manner  of 
transportation,  whether  by  horse- 
power or  steam,  the  entire  regulation  of 
that  subject  being  reserved  to  the  corporation 
with  the  rest  of  its  chartered  powers. 

It  is  argued,  however,  that  the  twenty- 
fourth  section  of  the  act  of  incorporation 
above  quoted,  giving  to  the  company  the 
power  **to  purchase  and  place  upon  their 
road  all  machines,  vehicles,  &c.,  of  any  de- 
scription whatsoever,  which  they  may  deem 
necessary  and  proper  for  the  purposes  of 
transportation,'*  confer  upon  the  company 
the  authority  to  run  locomotives  within  the 
city  limits.  This  reasoning  is  altog'ether 
inconclusive  and  illogical.  If  the  assent  of 
the  city  council  had  been  absolute  and 
unconditional,  this  view  would  not  have 
been  sound.  It  is  manifest  that  this  twenty- 
fourth  section  is  a  general  provision  ex- 
tending to  the  whole  road.  The  road  passes 
through  the  counties  of  Henrico,  Hanover, 
Caroline  and  Spotsylvania.  The  leg-islature 
did  not  require  these  counties  to  give  their 
assent  to  the  construction  of  the  road,  be- 
cause these  counties  have  no  chartered  rig^hts 
and  privileges;  and  in  these  counties  the 
railroad  company  acquired  not  only  a  rig'ht 
of  way,  but  an  absolute  right  of  property  in 
their  road,  and  necessary  property  acquired 
in  those  counties,  because,  as  empowered  by 
their  charter,  they  condemned  the  lands  of 
individuals  for  these  purposes,  and  paid 
them  an  equivalent  in  money.  But  the  leg^- 
islature  did  require  the  assent  of  the  city 
authorities  before  the  company  could  law- 
fully pass  its  boundaries.  Within  the  limits 
of  the  city  of  Richmond  all  the  right  which 
the  company  acquired  was  the  right  of  way 
over  the  street  for  transportation  of  pas- 
sengers and  freight.  This  right  was  subject 
to  the  right  inherent  in  the  municipal  au- 
thorities to  control  the  use  of  the  streets, 
and    to    protect    the     safety,    comfort    and 
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S2  g^eneral  welfare  *of  the  citizens  of  the 
municipality.  The  g-eneral  right, 
-therefore,  to  use  machines  on  their  road,  as 
provided  in  this  twenty-fourth  section,  does 
not  embrace  the  right,  against  the  consent 
of  the  city  authorities,  to  use  locomotives  on 
one  of  the  principal  and  most  populous 
streets  of  the  city. 

It  is  worthy  of  remark,  that  the  city  coun- 
•cil  have,  ever  since  its  approval  of  the  ter- 
minal point  in  1834,  constantly  asserted  their 
right  to  prohibit  the  introduction  of  steam 
engines  into  the  city.  In  1845,  after  much 
<x>ntention  for  years  on  the  subject  between 
"the  railroad  company  and  the  city  authori- 
ties, on  motion  of  Mr.  Wickham,  one  of  the 
most  distinguished  citizens,  as  well  as  one 
of  the  most  learned  lawyers  of  the  city,  the 
following  resolution  prepared  by  him  was 
adopted  by  the  city  council. 

•'Resolved,  That  the  council  of  the  city  of 
Richmond  not  only  maintains  its  right  to 
prohibit  the  use  of  locomotives  within  the 
<:ity  whensoever  it  shall  appear  expedient  to 
ilo  so,  but  in  contradiction  to  all  allegation 
to  the  contrary  they  do  most  positively  deny 
all  responsibility  to  indemnify  the  railroad 
company  for  any  such  exercise  of  its  legiti- 
Aiate  powers.  They  admit  no  other  right  in 
this  respect  on  the  part  of  that  company  but 
to  a  favorable  and  indulgent  consideration — 
a  claim  which,  from  its  nature,  becomes  less 
and  less  the  longer  it  is  favored.'* 

Up  to  the  present  time  the  city  council 
have  repeatedly  and  constantly  asserted  their 
right  to  prohibit  the  use  of  locomotives 
-within  the  city  limits,  which  they  might  or 
might  not  exercise  in  their  own  discretion, 
according  as  the  safety  and  welfare  of  the 
citizens  should  require. 

This  right  was  as  firmly  maintained  and 
confidently  asserted  under  the  general 
93  chartered  powers,  and  the  ^rights  in- 
herent in  every  municipal  corporation 
to  guard  and  protect  the  safety  of  the  citi- 
zens, and  to  regulate  the  use  of  the  streets 
of  the  city,  from  the  very  inception  of  the 
construction  of  the  railroad,  as  it  is  now, 
when,  by  the  amended  charter  above  referred 
to  of  the  city,  special  power  is  conferred 
ttpon  the  city  council  to  regulate  the  rate  of 
«peed  of  locomotives,  engines  and  cars  upon 
the  railroads  within  the  city,  and  to  wholly 
exclude  said  engines  and  cars  if  they  please ; 
provided  no  contract  will  be  thereby  vio- 
lated. ' '  But  the  railroad  company  confidently 
rely  upon  this  proviso;  and  it  is  earnestly 
argued,  that  the  adoption  by  the  legislature 
of  this  proviso  was  a  recognition  of  the 
daim  of  the  railroad  company  to  run  their 
locomotives  on  Broad  street  for  all  time. 
This  pretension  is  unreasonable  and  illog- 
ical. The  only  fair  and  legitimate  inference 
to  be  drawn  from  the  adoption  of  this  proviso 
is,  that  the  legislature,  aware  of  the  con- 
troversy between  the  city  authorities  and 
the  railroad  company  on  this  subject,  left  it 
as  an  open  question  for  the  courts  to  decide, 
whether  the  chartered  powers  and  privileges 
of  the  corporation  of  Richmond  had  been  so 
modified  and  restricted  by  the  act  of  incor- 
porating the  Richmond,  Fredericksburg  and 


Potomac  Railroad  Company,  as  to  deprive 
the  corporate  authorities  of  the  right  to  pro- 
hibit the  company  from  running  steam  en- 
gines on  the  streets  of  the  city.  This  ques- 
tion was  not  intended  to  be  decided  by  the 
legislature,  but  was  reserved  as  a  judicial 
question.  The  legislative  declaration  by 
the  amended  charter  was  simply  that  the 
city  council  should  have  power  to  regulate 
the  speed  of  locomotives  and  remove  them 
altogether,  if  in  so  doing  no  contract  was 
violated.  And  the  question  as  to  the  vio- 
lation of  the  contract  rights  of  the  com- 
94  pany  is  by  that  proviso  submitted  *to 
judicial  determination ;  and  that  is  the 
main  question  now   submitted  to  this  court. 

Now  it  must  be  borne  in  mind  that  when 
the  act  incorporating  the  Richmond,  Fred- 
ericksburg and  Potomac  Railroad  Company 
was  passed  by  the  legislature  in  1834,  the 
charter  of  the  city  of  Richmond  was  then 
in  existence;  and  certainly  none  of  the 
provisions  of  that  charter  were  repealed  by 
the  adoption  of  the  act  incorporating  the 
Richmond  company;  but  remained  in  full 
force  and  effect.  By  the  charter  of  the  city, 
the  corporate  authorities  are  invested  with 
the  power  to  make  and  establish  such  by- 
law, rules  and  ordinances,  not  contrary  to 
the  constitution  or  laws  of  the  common- 
wealth, as  shall  by  them  be  thought  neces- 
sary for  the  good  ordering  and  government  of 
such  persons  as  shall  from  time  to  time  reside 
within  the  limits  of  said  city  and  corpora- 
tion, or  shall  be  concerned  in  interest  there- 
in,'* Not  only  were  they  invested  with 
these  chartered  rights,  specifically  conferred 
by  the  terms  of  the  charter,  but  with  all 
those  powers  and  privileges  which  by  law 
are  inherent  in  every  municipal  corporation, 
to  guard  the  safety  and  promote  the  comfort 
and  welfare  of  the  citizens  of  the  corpora- 
tion. 

The  railroad  company  accepted  the  charter 
not  only  subject  to  existing  laws  and  char- 
tered corporate  powers  vested  in  the  corpo- 
ration of  Richmond,  but  they  adopted  the 
terminal  point  of  their  road  within  the  cor- 
porate limits  approved  by  the  city  council, 
with  the  express  reservation  **that  the  cor- 
poration of  Richmond  shall  not  be  considered 
as  parting  with  any  power  or  chartered 
privilege  not  necessary  to  the  railroad  com- 
pany for  constructing  the  said  road,"  &c. 

It  is  conceded  that  a  charter  granted  to  a 
corporation  by  the  state  may  be,  according 
to  its  terms,  a  contract  between  the  state 
and  corporation,  the  obligation  of 
96  *which  cannot  be  impaired  by  subse- 
quent legislation ;  but  at  the  same  time 
while  this  is  conceded,  it  is  also  certainly 
true  that  corporations,  like  natural  persons, 
are  subject  to  remedial  legislation,  and 
amenable  to  general  laws.  Private  corpora- 
tions, even  without  any  express  reservation 
of  the  powers  over  them  by  the  legislature 
in  their  charters,  are  subject,  like  indi- 
viduals, to  be  restrained,  limited  and  con- 
trolled in  the  exercise  of  their  powers  by 
such  laws  as  the  legislature  may  pass,  based 
upon  the  principles  of  safety  to  the  public. 

It  is  well  settled,  and  cannot   now  be  dis- 
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puted,  that  the  legislature  may  control  the 
actions,  prescribe  the  functions  and  duties 
of  corporations,  and  impose  restraints  upon 
them  to  the  same  extent  as  upon  natural 
persons,  subject,  of  course,  to  the  limita- 
tion of  not  impairing  the  obligation  of  con- 
tracts made  between  the  corporation  and  the 
state.  See  Redford  on  Railways  428,  and 
note  and  cases  there  cited. 

**A  corporation  is,"  in  the  language  of 
Chief  Justice  Marshall,  in  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  R.  518,  **the 
mere  creature  of  the  law ;  it  possesses  only 
those  properties  which  the  charter  of  its 
creation  confers  upon  it,  either  e;cpressly  or 
as  incidental  to  its  very  existence."  And 
as  was  expressed  by  the  same  g^eat  judge  in 
Providence  Bank  v.  Billings,  4  Peters'  R. 
514:  **Any  privileges  which  may  exempt  a 
corporation  from  the  burdens  common  to 
individuals  do  not  flow  necessarily  from  the 
charter,  but  must  be  expressed  in  it,  or  they 
do  not  exist." 

A  cardinal  rule,  in  the  interpretation  of 
charters  of  incorporation,  is  thus  laid  down 
by  Mr.  Justice  Grier  in  Richmond  Railway 
Co.  V.  The  Louisa  Railway  Co.,  13  How. 
U.  S.  R.  71.  * 'Public  grants  are  to  be  con- 
strued strictly,  and  any  ambiguity  in 
96  the  terms  of  the  grant  *must  operate 
against  the  corporation  and  in  favor 
of  the  public ;  and  the  corporation  can  claim 
nothing  but  what  is  clearly  given  by  the 
act." 

In  Charles  River  Bridge  v.  Warren  Bridge, 
11  Peters*  R.  420,  548,  Chief  Justice  Taney 
enforcing  the  same  rule  said:  **The  contin- 
ued existence  of  a  government  would  be  of 
no  great  value,  if  by  implications  and  pre- 
sumptions it  was  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its  cre- 
ation, and  the  functions  it  was  designed  to 
perform  transferred  to  privileged  corpora- 
tions." And  this  eminent  jurist  concludes 
his  discussion  of  the  subject  by  the  decla- 
ration, **that  no  claim  in  any  way  abridging 
the  most  unlimited  exercise  of  the  legisla- 
tive power  over  persons  natural  or  artificial 
can  be  successfully  asserted  except  upon  the 
basis  of  an  express  grant  in  terms  or  by 
necessary  implication." 

Applying  these  rules  of  law  and  canons 
of  interpretation  to  the  charter  of  the  Rich- 
mond, Fredericksburg  and  Potomac  Railroad 
Company,  it  is  clear  that  there  is  nothing 
in  the  privileges  and  franchises  conferred 
by  that  charter  which  prevents  the  legisla- 
ture either  of  itself  (or  through  a  municipal 
corporation  to  which  it  has  delegated  its 
authority),  from  prescribing  rules  and  reg- 
ulations for  the  exercise  of  those  privileges 
and  franchises.  And  it  is  equally  clear  that 
the  authority  granted  in  the  charter  of  in- 
corporation, to  construct  a  road  **from  a 
point  within  the  corporation  of  Richmond, 
to  be  approved  by  the  city  council  to  a  point 
within  the  corporation  of  Fredericksburg," 
and  the  authority  **to  place  upon  said  road 
machines  and  other  vehicles  necessary  for 
the  purposes  of  transportation,"  do  not  con- 
stitute a  contract  by  which  the  said  company 
may  for  ^all    time   run    their  engines   upon 


Broad  street  within  the  corporation  of 

97  Richmond,  and  which  perpetually  ♦pro- 
hibits legislative  interference  and  con- 
trol. Nor  upon  the  most  liberal  rules  of 
interpretation  can  it  be  said  that  the  charter 
has  conferred  such  extraordinary  and  un- 
limited powers  upon  this  corporation,  either 
'*by  express  grant  in  terms  or  by  necessary 
implication."  Certainly  there  is  no  such 
express  grant  in  the  charter  of  incorpora- 
tion. It  cannot  be  implied  from  the  fact 
that  one  of  its  terminal  points  was  to  be 
within  the  corporate  limits  of  Richmond. 
The  power  to  lay  its  track  and  move  its 
cars  through  one  of  the  streets  of  the  city 
does  not  necessarily  imply  the  power  to 
move  them  by  steam,  nor  does  the  authority 
to  use  steam  engines  on  their  road  neces- 
sarily imply  a  perpetual  grant  for  all  time 
to  run  steam  engines  through  the  most 
populous  streets  of  the  city. 

To  give  to  the  charter  such  an  interpreta- 
tion, would  be  to  hold  not  only  that  the  leg- 
islature had  deliberately  violated  the  char- 
tered rights  of  the  principal  and  capital  city 
of  the  commonwealth  by  depriving  it  of  the 
power  to  protect  the  public  safety  and  pro- 
mote the  public  welfare,  but  that  the  legis- 
lature had  tied  its  own  hands,  and  placed 
this  corporation  above  and  beyond  the  reach 
of  the  law.  Before  we  can  reach  such  a 
conclusion,  we  must  see  in  the  charter  itself 
either  an  express  grant  in  terms,  or  one 
which  arises  from  the  most  patent  and  nec- 
essary implication.  Seeing  neither,  I  am 
forced  to  the  conclusion  that  it  was  compe- 
tent for  the  legislature  to  confer  upon  the 
city  council  the  power  **to  regulate  the  rate 
of  speed  of  locomotives,  engines  and  cars 
upon  the  railroads  within  the  city  of  Rich- 
mond, and  to  wholly  exclude  said  engines  if 
they  please;"  and  that  the  ordinance  passed 
in  conformity  with  this  act  is  valid. 

Nor  do  I  perceive  that  this  ordinance  is 
unreasonable  and   oppressive,   and  for 

98  that  reason,    as  was  argued   by  *the 
learned    counsel    for   the    plaintiff   in 

error,  ought  to  be  set  aside. 

This  company  was  chartered  more  than 
fifty  years  ago.  At  that  time  much  of  what  is 
now  known  as  Broad  street  was  a  mere  turn- 
pike, neither  graded  nor  paved,  with,  scat- 
tered here  and  there,  houses  on  each  side. 
It  is  now  one  of  the  most  attractive  and 
populous  streets  in  the  city.  It  being  the 
most  level  and  the  widest  street,  and  one 
most  convenient  to  that  part  which  contains 
the  largest  number  of  private  residences. 
Broad  street  has  now  become  the  principal 
street,  for  the  shop  and  retail  business  of 
this  growing  city.  There  is  not  only  on 
this  street  a  large  and  constantly  growing 
resident  population,  but  crowds  are  attracted 
to  it,  every  day,  and  all  hours  of  the  day, 
from  all  parts  of  the  city,  especially  ladies 
and  children,  from  the  fact  that  this  street 
has  now  become  the  great  mart  for  supply- 
ing the  wants  of  families,  in  the  varied  and 
multiform  retail  business,  necessary  to  meet 
the  wants  of  a  populous  and  growing  city. 

It  is  not  therefore  '^unreasonable"  that 
the  city  council,    should,  under  this  change 
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of  circumstances,  prohibit  the  use  of  steam 
eng'ines  on  this  street. 

The  voluminous  evidence  taken  in  this 
case  not  only  shows,  that  these  locomotives 
had  the  effect  to  injure  the  business  and 
general  prosperity  of  this  principal  street, 
and  consequently  of  the  whole  city,  but  it 
is  also  proved  that  notwithstanding'  the 
great  care  and  watchfulness  with  which  this 
railroad  has  been  managed,  the  use  of  steam 
power  has  been  the  occasion  of  many  fearful 
accidents. 

And  under  the  general  police  power  inher- 
ent in  every  municipal  corporation  (inde- 
pendent of  the  special  powers  conferred  by 
the  legislature  '*to  regulate  the  rates  of 
speed"    of   these   engines    **or  to  re- 

99  move    *them    if    they    please")     the 
city     council     might     well     exercise 

this  authority.  The  general  police  power 
existing  in  the  legislature,  is  trans- 
ferred to  every  municipal  corporation  to 
be  exercised  by  it,  for  the  protection  of 
the  safety  and  general  welfare  of  the  citi- 
zens of  such  corporation,  and  in  the  exercise 
of  such  authority  the  municipal  legislature 
<the  city  council)  must  of  necessity  be  in- 
vested with  a  large  discretion.  Ogden  v. 
Saunders,  12  Wheat.  R.  213;  Fisher  v.  Har- 
risburg,  2  Grant's  (Pa.)  cases  291;  St. 
L#onis  V.  Weber,  44  Mo.  R.  547;  Common- 
i^ealth  V.  Robertson,  5  Cush.  R.  431.  As 
was  said  by  Mr.  Justice  Barbour,  in  City  of 
New  York  v.  Miles,  11  Peters  R.  102,  139, 
in  speaking  of  the  general  police  power  of 
a  State — **By  virtue  of  this  it  is  not  only 
the  right  but  the  bounden  and  solemn  duty 
of  a  state  to  advance  the  safety,  happiness 
and  prosperity  of  its  people  and  provide  for 
its  general  welfare  by  any  and  every  act  of 
legislation  which  it  may  deem  to  be  condu- 
cive to  these  ends,  where  the  power  over  the 
particular  subject  or  the  manner  of  its  ex- 
ercise is  not  surrendered  or  restrained." 
All  those  powers  which  relate  to  merely 
municipal  legislation,  or  what  may  per- 
haps, more  properly  be  called  internal 
police,  are  not  thus  surrendered  or  re- 
strained; and  consequently  in  relation  to 
these  the  authority  of  the  state  is  complete 
unqualified  and  exclusive. 

This  police  power,  says  Chief  Justice 
Redfield,  in  Thope  v.  R.  &  B.  R.  Co.,  27 
Verm.  R.  140,  149,  * 'extends  to  the  protec- 
tion of  the  lives,  limbs,  health,  comfort  and 
quiet  of  all  persons  and  the  protection  of  all 
property  within  the  state.  It  must  of  course 
be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure 
others. ' '    The  same  eminent  judge  and 

100  author  says   in  his  valuable  ^N^ork  on 
the   I/aw   of   Railways:    **There    are 

confessedly  certain  essential  franchises  of 
such  corporations  (railroad  companies) 
which  are  not  subject  to  legislative  control ; 
and  at  the  same  time  it  cannot  be  doubted 
that  these  artificial  beings  or  persons,  the 
creations  of  the  law,  are  equally  subject  to 
legislative  control  and  in  the  same  particu- 
lars precisely  as  natural  persons.  Railroads 
far  as   the  regulations   of   their   own 


police  affecting  the  public  safety,  both  as  to 
life  and  property,  and  also  the  general  police 
power  of  the  state  as  to  their  unreasonable 
disturbance  of,  and  interference  with,  other 
rights,  either  by  noise  of  their  engines  in 
places  of  public  concourse,  as  in  the  streets 
of  a  city,  or  damage  to  property,  either  in 
public  streets  or  highways — there  can  be  no 
question  whatever,  are  subject  to  the  right 
of  legislative  control."  2  Redf.  on  Rail. 
{  232.  And  again,  referring  to  the  case  of 
Buffalo  &  Niagara  Falls  Railroad  v.  City  of 
Buffalo,  5  Hill  (N.  Y.)  209,  the  author  says: 
**It  has  been  held  that  a  statute  giving 
power  to  a  common  council  of  a  city  to 
regulate  the  running  of  cars  within  the 
corporate  limits,  authorizes  the  adoption  of 
an  ordinance  entirely  prohibiting  the  propel- 
ling of  cars  by  steam  through  any  part  of  the 
city.  We  should  entertain  no  doubt  of  the 
right  of  the  municipal  authorities  of  a  city  or 
large  town  to  adopt  such  an  ordinance  with- 
out any  special  legislative  sanction,  by  vir- 
tue of  the  general  supervision  which  they 
have  over  the  police  of  their  respective 
jurisdictions.  Such  must  have  been  the 
opinion  of  the  court  in  the  case  last  referred 
to.  Nelson,  C.  J.,  says:  *'A  train  of  cars 
impelled  by  the  force  of  steam  through  a 
populous  city  may  expose  the  inhabitants 
and  all  who  resort  thither  for  business  or 
pleasure,  to  unreasonable  perils ;  so  much  so 
that  unless  conducted  with  more  than 
lOi  human  *  watchfulness  the  running  of 
the  cars  (in  that  mode)  may  weU  be 
regarded  as  a  public  nuisance. "  lb.  j  250, 
p.  646. 

In  ''Pierce  on  American  Railroad  I^aw" 
the  doctrine  on  this  subject  is  thus  succinctly 
and  clearly  laid  down  under  the  head  of 
** Police  I^aws:"  **A  railroad  company,  al- 
though no  power  is  reserved  to  amend  or 
repeal  its  charter,  is  nevertheless  subject, 
like  individuals,  to  such  police  laws  as  the 
legislature  may  from  time  to  time  enact  for 
the  protection  and  safety  of  citizens,  and 
the  general  convenience  and  good  order. 
These  laws  although  imposing  liabilities 
and  duties  on  the  company  other  than  those 
contained  in  its  charter  or  existing  when  it 
was  granted,  do  not  impair  the  obligations 
of  the  contract  implied  therein. 

Its  property  and  essential  franchises  are 
indeed  protected  by  the  constitution,  but  the 
company  itself  is  not  thereby  placed  above 
the  laws.  It  seems  not  to  have  been  the 
design  of  that  instrument  to  disarm  the 
states  of  the  power  to  pass  laws  to  protect 
the  lives,  limbs,  health  and  morals  of  citi- 
zens, and  to  regulate  their  conduct  toward 
each  other.  Such  laws  may  incidentally 
impair  the  value  of  franchises  or  of  rights 
held  under  contracts,  but  they  are  passed 
diverse  intuitu  and  are  not  within  the  con- 
stitutional inhibition." 

Without  multiplying  authorities  on  this 
point  I  will  simply  refer  to  the  following 
cases.  Vanderbilt  v.  Adams,  7  Cowen  R. 
349;  Coates  v.  Mayor  N.  Y.  Id.  585;  Baker 
V.  Boston,  12  Pick.  R.  184;  10  Barb.  R.  245; 
45  Maine  R.  560 ;  5  Hill  R.  209. 

But  it  is  insisted  by  the  learned  and  able 
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counsel  for  the  appellants,  that  the  ordinance 

of  the  city  council  complained  of,  takes  from 

the  company  one  of  its  essential  franchises, 

and  seriously   affects   their   rights   of 

102  *property  without  compensation,  and 
is  therefore  void  and  invalid. 

It  has  already  been  shown  that  upon  a  fair 
construction  of  the  charter  of  the  Richmond, 
Fredericksburg^  &  Potomac  Railroad  Com- 
pany, there  was  no  contract  either  express 
or  implied,  by  which  the  state  bound  itself 
for  all  time  and  under  all  circumstances,  to 
permit  this  company  to  run  its  locomotives 
through  the  streets  of  the  city ;  and  that  the 
ordinance  violated  no  contract  rights  of  the 
company. 

Does  it  violate  any  essential  franchise? 
and  does  it  appropriate  any  property  of  the 
company?  Clearly  not.  The  ordinance  does 
not  prevent  the  company  from  making  its 
connections  with  the  depot  on  Broad  street, 
but  only  regulates  the  mode  by  which  these 
connections  are  to  be  made.  It  only  declares 
that  these  connections  shall  not  be  made  by 
steam.  It  only  says  to  the  company  that 
the  public  safety  and  the  general  welfare  of 
the  city,  in  the  opinion  of  the  city  council, 
(who  are  competent  to  judge  of  this  matter, 
as  the  municipal  legislature),  requires  now 
that  the  locomotives  shall  no  longer  traverse 
this  most  important  street,  because  it 
exposes  the  inhabitants  to  unreasonable  and 
constant  perils  and  seriously  affects  the 
^osperity  of  the  whole  city.  In  doing  this 
the  city  council  are  acting  within  their  le- 
gitimate powers.  They  have  violated  no 
chartered  rights ;  they  have  interfered  with 
no  essential  franchise ;  nor  can  the  railroad 
company  claim  any  compensation ;  for  in  ao 
doing  the  city  council  have  not  appropriated 
for  the  public  use  one  dollar  of  the  property 
of  the  company.  It  may  be  the  company 
niay  in  a  certain  sense,  and  to  some  extent 
be  the  loser  by  this  ordinance;  but  upon 
well  established  principles  they  have 

103  no  claim   to  compensation,    ^because 
there  is  here  no  appropriation  of  the 

company's  property,  or  violation  of  its  es- 
iential  franchises,  but  only  k  regulation  of 
the  mode  in  which  their  chartered  rights 
and  franchises  may  be  exercised ;  and  the 
company,  like  natural  persons,  must  be  sub- 
ject always  (unless  protected  by  chartered 
rights  or  constitutional  inhibition),  to  the 
salutary  and  all-pervading  maxim  of  the 
law  sic  utere  tuo  ut  alienum  non  laedas. 
The  law  is  well  established,  by  indisputable 
authority,  and  the  universal  assent  of  an 
enlightened  jurisprudence,  that  every  person 
(artificial  as  well  as  natural)  holds  his  prop- 
erty subject  to  the  limitation  expressed  by 
this  maxim,  exercised  either  by  the  legisla- 
ture directly,  or  by  public  corporations  to 
which  the  legislature  may  delegate  it. 
I^aws  and  ordinances  relating  to  the  safety, 
comfort,  health,  convenience,  good  order 
and  general  welfare  of  the  inhabitants  are 
comprehensively  styled  * 'Police  Laws  and 
Regulations."  And  it  is  well  settled,  that 
laws  and  regulations  of  this  character 
though  they  may  disturb  the  enjoyment  of 
individual  rights  are  not  unconstitutional, 
though  no  provision  is  made  for  compensa- 


tion for  such  disturbances.  They  do  not  ap- 
propriate private  property  for  public  use, 
but  simply  regulate  its  use  and  enjoyment 
by  the  owner.  If  he  suffers  injury  it  i» 
either  damnum  absque  injuria  or  in  the 
theory  of  the  law  he  is  compensated  for  it  by 
sharing  in  the  general  benefits  which  the 
regulations  are  intended  and  calculated  to 
secure.  The  citizen  owns  his  property  ab- 
solutely it  is  true ;  it  cannot  be  taken  from 
him  for  any  private  use  whatever,  without 
his  consent,  nor  for  any  public  use  without 
compensation;  still  he  owns  it  subject  to 
this  restriction ;  namely,  that  it  must  be  so 
used  as   not  to   injure  others,  and  that   the 

sovereign  authority  may  by  police  reg- 
104     ulations,  *so  direct  the  use  of  it,  that 

it  shall  not  prove  pernicious  to  his 
neighbors  or  to  the  citizens  generally. 
These  regulations  rest  on  another  maxim 
salus  populi  suprema  est  lex.  This  power 
to  restrain  a  private  injurious  use  of  prop- 
erty is  very  different  from  the  eminent  do- 
main. Under  the  latter,  compensation  mast 
always  be  made.  But  under  the  former,  it 
is  not  a  taking  of  private  property  for  pub- 
lic use,  but  a  salutary  restraint  of  a  noxious 
use  by  the  owner  contrary  to  the  maxim  sic 
utere  tuo  ut  alienum  non  laedas."  See 
Dillon  on  Corporations,  p.  209,  210^  and 
cases  there  cited. 

In  Commonwealth  v.  Alger,  7  Cush.  R. 
53,  Chief  Justice  Shaw,  in  an  able  and  ex- 
haustive opinion,  in  which  the  police  power 
as  contradistinguished  from  the  right  of 
eminent  domain,  is  discussed  and  is  pecul- 
iarly applicable  to  this  case,  says:  "We 
think  it  is  a  settled  principle,  growing 
out  of  the  nature  of  well  ordered  civil  soci- 
ety, that  every  holder  of  property  however 
absolute  and  unqualified  may  be  his  title^ 
holds  it  under  the  implied  liability  that 
his  use  of  it  may  be  so  regulated  that  it 
shall  not  be  injurious  to  the  equal  enjoyment 
of  others  having  an  equal  right  to  the  en- 
joyment of  their  property,  nor  injurious  to 
the  rights  of  the  community.  ♦  *  »  Rights 
of  property,  like  all  other  social  and  con« 
ventional  rights,  are  subject  to  such  reason- 
able limitations  in  their  enjoyment,  as  shall 
prevent  them  from  being  injurious,  and  to 
such  reasonable  restraints  and  regulations 
established  by  law  as  the  legislature,  under 
the  governing  and  controlling  power  vested 
in  them  by  the  constitution,  may  think  nec- 
essary and  expedient.  This  is  very  diff^er- 
ent  from  the  right  of  eminent  domain,  the 

right  of  a  government  to  take  and  ap* 
106     propriate  private  *property   to  public 

use,  whenever  the  public  exigency  re- 
quires it,  which  can  be  done  only  on  con- 
dition of  providing  a  reasonable  compensa- 
tion therefor.  The  power  we  allude  to  is 
rather  the  police  power,  the  power  vested  in 
the  legislature  by  the  constitution  to  make, 
ordain  and  establish  all  manner  of  whole- 
some and  reasonable  laws,  statutes  and 
ordinances  either  with  penalties  or  without, 
not  repugnant  to  the  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare 
of  the  commonwealth  and  of  the  subjects  of 
the  same." 
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There  are  many  cases  in  which  such  a 
power  is  exercised  by  all  well  ordered  gov- 
ernxnents,  and  where  its  fitness  is  so  obvious 
as  to  be  recognized  by  all  as  reasonable  and 
proper.  Such  are  the  laws  to  prohibit  the 
use  of  warehouses  for  the  storage  of  gun- 
powder near  habitations  or  highways,  to 
restrain  the  height  to  which  w€^en  build- 
ings may  be  erected  in  populous  neighbor- 
hoods, and  require  them  to  be  covered  with 
slate  or  with  incombustible  material;  to 
prohibit  buildings  being  used  for  hospitals 
for  contagious  diseases,  or  for  the  carrying 
on  noxious  or  offensive  trades ;  to  prohibit  the 
raising  of  a  dam,  and  causing  stagnant 
water  to  spread  over  meadows  near  inhabited 
▼illages,  thereby  raising  noxious  exhala- 
tions injurious  to  health  and  dangerous  to 
life.  And  so,  upon  precisely  the  same 
principle  a  railroad  company  may  be  pro- 
hibited from  running  their  cars  propelled  by 
steam  through  the  crowded  streets  of  a 
populous  city,  thereby  subjecting  property 
to  serious  injury  and  human  life  to  constant 
and  unreasonable  perils. 

Nor  does  the  prohibition  of  the  noxious 
use  of  property,  although  it  may  diminish 
the  profits  of  the  owner,  make  it  an 
IO0  appropriation  to  a  public  use,  so  as  *to 
entitle  the  owner  to  compensation.  If 
the  owner  of  a  warehouses  in  the  midst  of 
a  city  could  store  in  it  quantities  of  gun- 
powder he  might  save  the  expense  of  trans- 
portation and  storage  at  a  distant  point.  If 
a  landlord  could  let  his  building  for  a 
smallpox  hospital,  or  a  slaughter-house  he 
might  obtain  an  increased  rent.  If  a  rail- 
road company  is  permitted  to  run  their  cars 
through  the  streets  of  a  city  propelled  by 
steam,  it  might  be  less  expensive  and  more 
convenient  than  if  the  same  were  drawn  by 
horses.  But  all  these  are  restrained,  not 
because  the  public  have  occasion  to  make 
the  like  use,  or  make  any  use  of  the  property, 
or  to  take  any  benefit  or  profit  to  them- 
selves for  it,  but  because  it  would  be  a 
noxious  use  contrary  to  the  maxim  sic  utere 
too  ut  alienum  non  laedas. 

It  is  not  an  appropriation  of  the  property 
to  a  public  use  but  the  restraint  of  an  inju- 
riotm  private  use  by  the  owner,  and  is 
therefore  not  within  the  principle  of  prop- 
erty taken  under  the  right  of  eminent  do- 
main. This  distinction  is  manifest  in  prin- 
ciple and  is  recognized  by  unquestioned 
authority.  Commonwealth  v.  Alger,  7 
Cosh.  R.  53;  Commonwealth  v.  Teuksbery, 
11  Mete.  R.  55;  Baker  v.  Boston,  12  Pick. 
R.  184;  Wadleigh  v.  Gillman,  12  Maine  R. 
403;  Vanderbilt  v.  Adams,  7  Cow.  R.  349; 
Coates  v.  Mayor  Ac,  New  York,  7  Cow.  R. 
585;  1  Dillon  on  Corporations  i  93,  pp.  209- 
210;  2  lb.  {  565,  and  cases  there  cited. 

I  am  of  opinion  for  the  reasons  given, 
that  the  ordinance  complained  of  is  within 
the  scope  and  power  of  municipal  authority 
— ^that  this  power  has  not  been  unreasonably 
or  oppressively  exercised — that  the  ordinance 
merely  preventing  the  use  of  locomotives 
on  the  sheets  does  not  impair  the  obligation 
of  any  contract,  nor  violate  the  char- 
107     tered  rights  or  any  essential  ^franchise 


of   the   railroad    company   and   that    it    is 
therefore  valid  and  of  full  force  and  effect. 
The  judgment  of  the  Circuit  court  should 
be  affirmed. 

Anderson  and   Bouldin,  Js.,  concurred  in 
the  opinion  of  Christian,  J. 

Staples,  J.,  dissented. 

Judgment  afBrmed. 


108 


*Moran  v.  Johnston  &  als. 

March  Term,  1875,  Richmond. 


I.  Decree  for  Sale  of  Land— Appeal— Appointment  of 
Receiver.*— After  a  decree  for  the  sale  of  real  estate 
to  satisfy  creditors  having  liens  thereon,  and  an 
appeal  from  that  decree  by  the  debtor,  the  court 
below  in  which  the  suit  was  pending,  may  appoint 
a  receiver  to  take  possession  of  the  property  and 
rent  it  out,  and  collect  the  rents,  until  the  further 
order  of  the  court  &c. 

a.  Sergeant  as  Receiver— Official  Bond  as  Security.— if 
the  serg-eant  of  the  city  in  which  the  property  is 
located,  is  appointed  the  receiver,  it  is  not  neces- 
sary  to  require  him  to  give  security  for  the  faith* 
ful  performance  of  his  duty,  as  it  is  covered  by  his 
official  bond.    Code  of  1873.  p.  1124,  ch.  174,  S  5. 

This  is  a  supplement  to  the  case  of  Moran 
V.  Brent  A  als.  reported  in  25  Grattan  104. 
After  the  decree  had  been  made  in  that 
case  for  the  sale  of  the  property,  and  Moran 
had  obtained  an  appeal  ^om  that  decree, 
the  Corporation  court  of  Alexandria,  in 
which  the  first  decree  was  made,  upon  the 
petition  of  creditors  of  Moran  who  were 
parties  in  the  suit,  made  a  decree  appointing* 
the  sergeant  of  the  city  the  receiver  of  the 
court,  and  directing  him  to  take  possession 
of  the  real  estate  in  the  proceedings  men- 
tioned, and  to  rent  it  out  and  collect  the 
rents,  until  the  further  order  of  the  court 
Ac,  From  this  decree  Moran  applied  to  a. 
judge  of  this  court  for  an  appeal ;  which, 
was  allowed. 

Smoot,  for  the  appellant. 

^Decree  for  Sale  of  Land— Appeal— Power  of  Receiver^ 

—The  principal  case  is  expressly  reafDrmed  in  Adkins. 
V.  Edwards,  88  Va.  816,  in  respect  to  the  rule  that 
after  a  decree  to  sell  real  estate  to  satisfy  Hens  and 
appeal  from  that  decree,  the  court  below  may  appoint, 
a  receiver  to  rent  out  the  real  estate.  See  also,  Ed- 
munds v.  Scott  78  Va.  781 ;  Bristow  v.  Home  Building 
Oo.,  91  Va.  29.  In  Cralle  v.  Cralle,  81  Va.  776,  the  prin- 
ciple case  and  Idttlejohn  v.  Ferguson,  18  Qratt  68, 
are  cited  for  the  following  statement  of  the  law : 
"Although,  perhaps,  an  appeal  in  a  chancery  cause 
does  not  here,  any  more  than  in  England,  stop  the 
proceedings  under  the  decree  from  which  the  appeal 
is  taken,  yet  there  can  be  no  manner  of  doubt  but 
that  the  effect  of  an  appeal,  when  fully  perfected  by 
execution  of  the  proper  tuperttdsat  bond,  is  to  de- 
prive the  subordinate  court  of  all  power  over  the 
parties  and  subject  matter  of  the  controversy,  until 
the  cause  is  remanded  back  for  its  further  action ; 
and  the  only  orders,  therefore,  which  that  court  can 
rightfully  make  are  such  as  are  needful  for  the 
preservation  of  the  re9  and  rights  of  the  parties  pend- 
ing the  appeal." 
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Claughton  and  F^.  L/.    Smith,   for  the  ap- 
pellees. 
109        *Anderson,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  branch  of  the  case  of  Moran  v. 
Brent  &  als.,  decided  at  the  March  term 
1874  of  this  court.  It  is  an  appeal  from  an 
order  made  in  that  cause,  after  the  decree 
was  pronounced  from  which  the  appeal  is 
taken,  and  pending  the  appeal,  to  put  the 
real  estate,  which  was  sought  to  be  subjected 
±o  the  payment  of  the  appellant's  debts,  into 
the  hands  of  a  receiver,  to  be  by  him  rented 
out,  until  the  rights  of  the  parties  in  respect 
to  that  subject  were  determined. 

A  receiver  may  be  appointed,  though  not 
prayed  by  the  bill,  if  the  circumstances  of 
the  case  require  it ;  and  the  application  may 
be  granted  after  decree,  if  a  state  of  facts 
entitling  the  party  to  a  receiver  appears 
upon  the  proceedings  in  the  cause.  2  Danl. 
Ch.  Plead.  &  Prac.  1734.  And  it  being 
grantable  after  decree,  the  pendency  of  an 
appeal  from  the  decree  is  no  reason  why 
the  application  should  not  be  granted,  when 
it  does  not  conflict,  but  is  entirely  com- 
patible, with  the  grounds  on  which  the 
appeal  was  allowed.  In  this  case,  the  ap- 
peal was  allowed  upon  the  ground  that  the 
sale  of  the  property,  upon  which  there  were 
various  creditor  liens,  was  decreed  before 
the  amounts  and  priority  of  those  various 
liens  were  ascertained ;  and  upon  that  ground 
the  decree  was  reversed  by  this  court.  If 
the  execution  of  the  decree  for  the  sale  had 
not  been  prevented  by  the  appeal,  there 
would  have  been  no  necessity  for  a  receiver. 
So  far  from  the  application,  after  the  appeal 
was  allowed,  to  put  the  property  into  the 
hands  of  a  receiver  to  be  rented  out,  being 
repugnant  to  the  appeal,  it  was  made 
necessary  by  the  appeal,  and  could  only  be 
granted  by  the  court  of  original  jurisdiction. 
**The  original  papers  remain  in  the  Cir- 
cuit court  after  an  appeal,  and  there 
no  is  *no  difficulty  in  reinstating  the  case 
on  the  docket  when  a  petition  for  re- 
hearing is  filed;*'  which  may  be  done  while 
the  appeal  is  pending,  and  does  not  involve 
the*  dismission  of  the  appeal.  Both  may 
proceed  cotemporaneously.  And  if  there 
should  be  an  appeal  from  the  decree  upon 
the  rehearing,  both  appeals  may  be  de- 
pending at  the  same  time.  James  Riv.  A 
Kan.  Co.  v.  I^ittlejohn  Ac,  18  Gratt.  53,  71, 
Joynes,  J.  Though  after  a  final  decree,  and 
appeal  therefrom  to  the  appellate  tribunal, 
the  cause  may  be  no  longer  pending  in  the 
court  of  original  jurisdiction,  it  may  in 
certain  cases  be  brought  up  and  restored 
to  the  docket,  upon  a  petition  for 
rehearing,  pending  an  appeal;  a  fortiori 
it  may,  upon  a  petition  for  the  ap- 
pointment of  a  receiver,  to  preserve 
the  fund,  pending  the  litigation,  which 
does  not  involve  any  matters  litigated  by 
the  appeal.  In  Spring  &  als.  v.  The  South 
Carolina  Insurance  Company,  6  Wheat.  R. 
519,  it  was  held,  as  stated  by  the  reporter, 
that  in  an  equity  case,  the  res  in  litigation 
may  be  sold  by  order  of  the  Circuit  court, 
and  the  proceeds  invested  in  stocks,  not- 
withstanding the  pending  of  an  appeal. 


But  it  is  assigned  as  error  in  this  case, 
that  the  receiver  was  not  required  to  give 
security.  Mr.  Daniel  in  his  work  on 
Pleading  and  Practice  says:  '*A  person  to 
be  appointed  receiver  must,  unless  otherwise 
ordered,  first  give  security,  to  be  allowed 
by  the  judge  to  whose  court  the  cause  is 
attached,  duly  to  account  for  what  he  shall 
receive,  on  account  of  the  rents  and  profits 
for  the  receipt  of  which  he  is  appointed,  at 
such  periods  as  the  judge  shall  appoint,  and 
to  account  for  and  pay  the  same  as  the  court 
shall  direct.  *  *  By  the  decree  or  order  in  this 
case  James  M.  Stewart,  the  city  sergeant 
of  Alexandria,    is  appointed  receiver,  with 

power  to  rent  out  the  said  premises, 
III       and  to  collect  the  *rents   and  profits 

thereof,  until  the  further  order  of  the 
court,  and  he  is  required  to  account  for,  and 
to  report  to  the  court  the  money  he  may 
receive,  and  how  he  has  disposed  of  the 
same,  Ac.  The  sergeant  of  the  city  being 
appointed  the  receiver  in  this  case,  that 
requirement  may  be  regarded  as  having 
been  complied  with,  as  it  is  provided  by  {  5, 
ch.  174,  of  the  Code  of  1873,  p.  1124,  that 
**any  sheriff,  sergeant,  or  other  officer,  re- 
ceiving money  under  any  order  or  decree, 
shall  pay  the  same  as  the  court  may  order; 
and  if  he  fail  so  to  do,  he  and  the  sureties  in 
his  official  bond  shall  be  liable  therefor." 
The  court  is  of  opinion  that  it  was  a  proper 
case  for  the  appointment  of  a  receiver,  2 
Rob.  (old)  Prac.  p.  385,  citing  Coles'  adm'r 
V.  McRae,  6  Rand.  644;  and  that  the  decree 
ought  to  be  affirmed,  with  costs. 

Decree  affirmed. 
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*Eacho  V.  Cosby. 

March  Term,  1876,  Richmond. 


I.  Court  of  Appeals— Jurisdiction— Amount  In  Contro- 
versy.*—£  files  his  bill  ag-ainst  the  administratrix 
of  C,  to  obtain  possession  and  sale  of  property  con- 
veyed by  C  in  trust  to  secure  a  debt  to  £  of  $1000. 
£  charsres  that  there  is  still  due  to  him  864a  The 
answer  denies  that  there  is  any  debt  due  from  G 
to  £.  The  property  was  not  worth  |60a  As  the 
existence  of  the  debt  is  involved  in  the  decision  of 
the  case,  the  Court  of  Appeals,  has  Jurisdiction  of 
the  case  upon  appeal  by  £. 

a.  Equity  Jurisdiction.— In'the  progress  of  the  suit  in 
the  court  below  a  part  of  the  property  is  sold  under 
a  decree  by  consent,  and  the  proceeds  deposited  in 
bank  to  the  credit  of  the  cause,  and  the  rest  of  the 
property  is  by  like  consent,  decreed  to  the  defend- 
ant upon  her  giYing  bond  with  security  to  pay  tSOO, 

•Court  of  Appeals— Jurisdiction— Amount  In  Contro- 
versy.—See  Campbell  V.  Smith,  32  Gratt.  288,  and  noU^ 
citinff  the  principal  case;  4  Min.  Inst  (Srd  £d.)  106S, 
and  cases  cited. 

Trust  Deeds— Insufficiency  of  Trust  Property  to  Pay 
the  Debt— Personal  Liability  of  Orantor.— In  Watklns 
V.  Dupuy,  87  Va.  87,  the  principal  easels  cited,  for  the 
proposition  that  where  property  upon  which  a  deed  of 
trust  is  ffiven  to  secure  a  debt  is  insufficient  to  pay 
it.  In  the  absence  of  stipulation  to  the  contrary,  the 
beneficiary  is  a  creditor  of  the  grrantor  for  the  de- 
ficiency. 
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apon  a  decision  in  favor  of  the  plaintiff.  If  the 
case  was  not  one  of  which  equity  had  Jurisdiction 
originally,  yet  the  court  havinff  taken  jurisdiction 
and  taken  possession  of  the  property  and  disposed 
of  it.  must  proceed  to  decide  the  case. 

3.  Deeds  of  Tnut— Validity  as  Security.— The  deed  of 
trust  purports  to  be  ffiven  to  secure  a  note  for  91000 
fflven  for  the  loan  of  that  sum  by  £  to  C.    Thoug^h 

.  the  note  may  not  have  been  delivered  by  C  to  £^ 
yet  if  he  owed  £  a  debt  for  which  the  note  was  to 
be  ffiven  the  deed  Is  a  valid  security  for  it 

4.  SaoM— Same— Appeal— Reversal.— The  enquiry  be- 
fore the  commissioner  being  as  to  the  execution 
and  delivery  of  the  note  spoken  of  In  the  deed,  and 
the  commissioner  reporting  that  there  was  no  sat- 
isfactory evidence  of  the  delivery,  and  the  court 
havlnfi^  dismissed  the  bill,  the  decree  will  be  re- 
versed and  the  cause  sent  back  for  an  enquiry 
whether  C  was  indebted  to  £  in  a  debt  Intended  to 
be  secured  by  the  deed. 

5.  Wltnesses^-Cooipeteiicy.— The  trustee  in  the  deed 
is  made  a  party  plaintiff  with  £,  in  the  original 
bill,  but  his  name  is  omitted  in  the  amended  and 
supplemental  bill.  He  is  under  the  statute  a  com- 
petent witness  to  prove  what  passed  between  C 
and  £  and  himself  as  to  the  preparation  of  the  deed 
and  note;  he  under  the  circumstances  not  being 

-  liable  for  the  costs. 

6.  Same— 5ane.— The  deed  provides  that  upon  a 
113  sale  of  the  property  by  the  trustee  he  *shall 
receive  five  per  cent  upon  the  amount  of  the 
sales.  As  all  the  property  has  been  disposed  of  by 
the  court  and  the  trustee  therefore  can  never  sell 
it  even  if  his  right  to  commissions  on  a  sale  by 
him  wonld  render  him  an  incompetent  witness,  it 

-  cannot  affect  his  competency  under  the  circum- 
stances of  this  case. 

In  November  1870  Andrew  Jenkins  and 
Kdward  D.  Bacho  filed  their  bill  in  the 
Chancery  court  of  the  city  of  Richmond 
a^^inst  Bliza  Cosby  in  her  own  right  and 
as  administratrix  of  A.  J.  Cosby,  in  which 
they  set  out  that  on  the  29th  of  March  1869 
one  Andrew  J.  Cosby,  of  the  city  of  Rich- 
mond, applied  to  said  Kacho  for  a  loan  of 
^000,  which  said  Kacho  loaned  to  him  in 
^ood  and  legal  currency  of  the  United  States ; 
and  that  on  the  same  day  said  Cosby  ex- 
ecuted a  note  payable  to  Eacho  for  the  sum 
of  one  thousand  dollars,  payable  eleven 
months  after  date,  at  the  Planters  National 
Bank  of  Richmond.  That  at  the  same  time 
Cosby  made  and  executed  a  deed  of  trust 
dated  the  25th  of  March  1869,  by  which  he 
conveyed  to  said  Jenkins,  the  following  per- 
sonal property  vis:  one  close  carriage  and 
harness,  one  open  buggy  and  harness,  two 
bay  horses,  one  brown  horse,  one  bay  horse 
with  one  eye,  one  bay  mare  and  colt  and 
one  cow,  then  in  the  use  and  possession  of 
the  said  Cosby  at  his  stable  in  the  city  of 
Richmond,  in  trust  to  secure  the  said  note 
from  Cosby  to  the  said  Bacho ;  and  upon  the 
failure  to  pay  the  said  note  when  it  fell  due, 
the  trustee,  upon  the  request  of  said  Kacho, 
shotild  sell  the  said  property ;  and  upon  such 
sale  the  trustee  shotUd  have  a  commission  of 
five  per  cent,  on  the  whole  amount  of  sale, 
Ac. 

The  bill  further  states  that  the  note  was 
not  paid  when   it  fell  due ;  but   at   various 


times  during   the  life  of  Cosbv,    he  before 

and  after   it   fell  due,    paid   Eacho  sundry 

small  sums  on  account  of  the  note,  by 

114      which  *the  amount  due  was  reduced 

to  $640 ;  and  this  amount  was  due  when 

Cosby  died  on  the  —  day  of 1870.     That 

Kliza  Cosby  qualified  as  administratrix  of 
said  Cosby  in  1870 ;  and  that  she  failed  when 
applied  to,  to  pay  the  debt.  That  he  there- 
upon directed  Jenkins,  the  trustee,  to  sell 
the  property  under  the  deed  of  trust,  and  he 
accordingly  advertised  it  for  sale ;  but  when 
they  went  to  the  place  of  sale,  the  said  Kliza 
Cosby  and  her  counsel  warned  them  from 
the  premises,  and  violently  and  peremptorily 
drove  them  off,  and  prevented  the  sale  of  the 
property. 

They  further  say  that  the  property  is 
wholly  and  completely  in  the  possession  of 
said  Kliza  Cosby;  that  she  is  insolvent  in 
her  own  right;  so  that  any  remedy  at  law 
would  be  fruitless;  and  plaintiffs  appre- 
hend from  her  past  conduct,  that  she  will 
eloign  the  property  and  secrete  it  or  dispose 
of  it  so  that  plaintiffs  will  be  defrauded  of 
their  rights  thereto.  And  said  A.  J.  Cosby 
left  no  other  property  out  of  which  the 
plaintiffs  could  obtain  satisfaction  of  their 
debt. 

The  prayer  of  the  bill  was  for  an  injunction 
to  restrain  the  said  Eliza  Cosby,  either  in 
her  own  right  or  as  administratrix,  from, 
interfering  with  the  property  mentioned  in 
the  deed  of  trust;  and  that  the  court  would 
appoint  a  receiver  to  take  possession  of  it; 
that  all  proper  questions  touching  the  rights 
of  the  plaintiffs  to  the  property  might  be 
tried  and  decided  by  the  court ;  and  for  gen- 
eral relief. 

The  court  granted  the  injunction  as  prayed 
for,  and  directed  the  officer  of  the  court  to 
take  possession  of  the  property  and  to  pre- 
serve and  keep  it  safely  until  the  further 
order  of  the  cotirt. 

The  officer  reported  to  the  court  that  he 
had  taken  possession  of  one  horse,  one  car- 
riage and  harness,  and  one  buggy  and 
harness.  And  it  was  agreed  between 
116  *Eacho  and  Kliza  Cosby  that  the 
officer  should  sell  the  horse,  and  de- 
posit the  proceeds  of  the  sale  in  bank  to  the 
credit  of  the  cause;  that  he  should  deliver 
the  carriage  and  harness  to  her  upon  her 
giving  security  which  was  satisfactory  to 
the  officer,  for  the  sum  of  $300,  to  be  paid 
to  Eacho  with  interest,  if  the  court  should 
decree  that  the  carriage  and  harness  was 
embraced  in  the  deed  of  trust ;  and  that  he 
should  deliver  to  her  the  buggy  and  harness, 
Eacho  laying  no  claim  thereto. 

The  cause  came  on  to  be  heard  on  the 
13th  of  December  1870,  upon  the  bill  and 
exhibits,  and  the  report  and  agreement 
aforesaid;  and  the  court  not  at  that  time 
adjudicating  any  question  touching  the  title 
to  any  of  the  property  in  controversy, 
decreed  that  the  officer  should  sell  the  horse 
and  deliver  the  carriage  and  harness  as 
agreed  by  the  parties,  Eliza  Cosby  having 
given  the  bond,  and  also  deliver  to  her  the 
buggy  and  harness. 

In  January  1871   the  defendant   filed  her 
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answer.  She  admitted  that  she  as  admin- 
istratrix came  into  the  possession  of  the 
carriage,  horse  and  huggy,  and  had  them 
appraised  as  a  part  of  her  intestate's  estate. 
She  denies  the  rig^ht  of  Eacho  to  interfere 
with  her  possession  of  the  property,  because 
she  does  not  believe  there  is  any  such  note 
as  is  described  in  the  bill  in  existence,  and 
she  calls  for  its  production,  if  any  such  there 
be.  That  the  carriag^e  seized  under  the  au- 
thority of  the  court  is  not  the  carriage  re- 
ferred to  in  the  deed  filed  with  the  bill :  that 
the  deed  describes  the  carriage  therein 
mentioned  as  a  close  carriage,  and  this  is 
an  open  carriage: — that  said  A.  J.  Cosby 
did  have  a  close  carriage  at  the  time  of  the 
execution  of  the  deed,  which  he  afterwards 
sold,  after  as  she  supposes,  he  considered 
the    deed    satisfied;     as     indeed     he 

116  Mid  sell  all  other  property  mentioned 
in   said   deed,    except  the   horse   and 

buggy  in  possession  of  the  officer.  And  that 
A.  J.  Cosby  lived  nearly  nine  months  after 
the  maturity  of  the  note  aforesaid,  and  never 
did  she  hear  one  word  of  complaint  from 
plaintiff  about  her  husband's  disposing  of 
the  property  mentioned  in  the  deed,  or  of 
any  effort  on  his  part  to  enforce  the  pro- 
visions of  said  deed  until  since  his  death. 
On  the  25th  of  February  1871  the  court  made 
an  order  referring  the  cause  to  a  commis- 
sioner with  instructions  to  ascertain  and 
report : 

1st.  Whether  the  note  in  controversy  was 
actually  given  as  alleged  in  the  bill;  and 
if  given,  whether  the  same,  or  any  part 
thereof,  has  been  paid;  and  if  any  amount 
has  been  paid  thereon,  what  amount,  and 
what  is  still  due;  and  all  the  evidence 
produced  before  him  touching  the  existence 
of  said  note. 

2d.  Whether  the  property  taken  by  the 
sheriff  under  the  restraining  order  in  this 
cause,  is,  in  reality,  a  portion  of  the  identi- 
cal property  embraced  in  the  deed  of  trust ; 
and  any  other  matter  deemed  pertinent  to 
the  issue,  or  demanded  to  t>e  reported  by 
either  of  the  parties. 

In  May  1831  the  commissioner  returned  his 
report,  and  with  it  the  evidence  before  him. 
A  part  of  this  evidence  was  the  depositions 
of  the  plaintiffs  Bacho  and  Jenkins ;  which 
were  excepted  to  by  the  defendant. 

The  commissioner  in  his  report  refers  to 
this  exception,  and  considers  it  well  founded : 
the  parties  testifying  to  matters  relating  to 
the  note  and  deed  of  trust,  and  Cosby '  the 
other  party  to  these  transactions  being  dead. 
And  rejecting  that  testimony  he  reports  that 
upon  the  first  enquiry,  the  evidence  in  the 
cause  is  not  sufficient  to  show  that  the  note 
in  controversy  was  actually  given  as 

117  alleged  in  the  bill.    And  upon  the  *sec- 
ond  enquiry,  the  carriage  and  harness 

being  the  only  portions  of  property  in  con- 
troversy, the  evidence  was  not  sufficient  to 
show  that  the  carriage  and  harness  taken 
by  the  sheriff,  is  in  reality  a  portion  of  the 
identical  property  embraced  in  the  deed  of 
trust.  The  plaintiff  Kacho  excepted  to  the 
report  of  the  commissioner  so  far  as  it  ex- 
cluded the  evidence   of   Jenkins.     He   also 


asked  that  the  report  might  t>e  recommitted 
on  the  ground  of  after  discovered  evidence. 
And  he  filed  his  affidavit  stating  that  he 
had  discovered  evidence  as  to  the  identity  of 
the  property,  and  giving  the  names  of  the 
witnesses. 

In  January  1872  the  cause  came  on  to  be 
heard  upon  the  papers  formerly  read  and  the 
report  of  the  commissioner,  with  the  except 
tion  thereto,  and  upon  the  affidavit  of  Kacho; 
and  thereupon  the  plaintiff  asked  leave  to 
file  his  amended  and  supplemental  bill; 
which  application  was  opposed  by  the  de- 
fendant; and  the  court  allowed  him  to  file 
the  bill  upon  his  paying  the  costs  of  the 
reference  to  the  commissioner;  which  was 
done.  And  thereupon  the  defendant  filed 
her  demurrer  and  answer  to  the  same;  and 
the  plaintiff  replied  generally  to  the  answer, 
and  joined  in  the  demurrer.  And  by  consent 
the  cause  came  on  again  to  be  heard,  when 
the  court  overruled  the  demurrer,  and  re- 
committed the  report  to  the  commissioner, 
and  directed  him  to  report  all  the  facts  and 
circumstances  attending  the  making  the 
contract,  the  note  and  deed  of  trust  men- 
tioned in  the  original  and  amended  bill,  and 
whether  the  note  in  controversy  was  ever 
executed  by  A.  J.  Cosby,  and  if  execu- 
ted what  has  become  of  the  same;  and 
whether  the  property  taken  by  the  receiver 
is  the  same,  or  a  portion  of  the  same  con- 
veyed in  the  said  deed  of  trust,  and  other 
matters,  &c. 

The  amended  and  supplemented  bill 
118  is  by  Kacho  *alone.  In  this  bill  he 
states  that  when  he  loaned  the  money 
to  Cosby,  he  employed  Andrew  Jenkins,  a 
real  estate  agent  in  Richmond,  to  act  as 
trustee  and  take  the  said  note.  Jenkins 
drew  said  deed  and  note,  and  reported  the 
transaction  with  Cosby  as  complete;  and 
as  he  said  nothing  about  the  note  plaintiff 
supposed  he  as  his  agent  had  kept  it.  And 
thus  supposing  when  it  became  necessary 
to  apply  for  the  injunction,  plaintiff  sup- 
posing that  Jenkins  had  the  note,  charged 
the  existence  of  it  in  the  bill.  He  says 
by  way  of  amendment  and  supplement 
of  said  bill,  that  he  was  mistaken  in 
supposing  that  the  said  note  was  deliv- 
ered. He  now  charges  that  the  note  was 
not  delivered  to  him  or  to  said  Jenkins, 
through  the  inadvertence  of  said  Cosby; 
plaintiff  being  unwilling  to  think  that  the 
same  was  fraudulently  withheld.  Plaintiff 
nevertheless  charges  that  the  debt  was  con- 
tracted as  alleged  in  the  bill  for  borrowed 
money ;  and  that  it  is  unpaid  except  as  ad- 
mitted in  the  original  bill,  and  is  now  a 
valid  and  subsisting  demand  against  Cos- 
by's  estate,  fully  evidenced  and  secured  by 
said  deed  of  trust.  He  believes  the  note 
was  among  Cosby 's  papers  when  he  died, 
and  since  then  has  been  and  may  be  now  in 
the  possession  of  his  administratrix.  And 
he  calls  upon  her  to  say  whether  or  not  the 
note  has  been  or  is  now  in  her  possession, 
and  if  so  to  produce  it. 

In  her  answer  the  defendant  says  she  does 
not  believe  that  said  Kacho  loaned  to  her 
said    husband  A.  J.   Cosby,   on  the  25th  of 
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March  1869,  or  at  any  other  time,  one  thou- 
sand dollars,  or  any  other  sum  of  money,  as 
alleg'ed  in  said  original  and  amended  bills, 
and  she  calls  for  proof  of  any  indebtedness 
of  her  late  husband  to  said  complainant. 
That  no  such  note  as  that  described  in  com- 
plainant's bill  has  ever  been  seen  by  her 

among  her  said  husband's  papers,  or 
il9      ever  came  *into  her  possession;    and 

she  cannot  believe  that  complainant 
would  have  loaned  her  husband  one  thousand 
dollars  without  taking*  from  him  a  note 
acknowledging  his  obligation  for  the  same. 
The  commissioner  returned  his  report  with 
the  additional  evidence  taken,  and  says  that 
the  pleadings  and'evidence  in  the  cause  since 
his  former  report,  were  not  sufficient  to 
induce  him  to  come  to  a  different  conclusion 
from  that  before  reported,  and  therefore  he 
reports: 

1st.  That  the  note  in  controversy  was  not 
executed  by  said  A.  J.  Cosby  deceased. 

2d.  That  the  carriage  and  harness  now  in 
controversy,  and  which  were  taken  into 
custody  by  the  receiver  in  this  cause,  was 
not  a  portion  of  the  same  property  which 
was  conveyed  by.  the  said  A.  J.  Cosby  to 
Andrew  Jenkins,  trustee,  by  the  deed  filed 
with  the  bill. 

This  report  was  excepted  to  by  the  plain- 
tifF. 

The  cause  came  on  to  be  finally  heard  on 
the  27th  of  February  1872,  when  the  court 
overruled  the  plaintiffs  exception  to  the 
commissioner's  report,  and  confirmed  the 
same,  and  after  authorizing  the  defendant 
to  check  for  the  sum  of  $74.47  deposited  in 
bank  by  the  receiver  as  the  proceeds  of  the 
sale  of  the  horse,  dismissed  the  bill  with 
costs.  And  from  this  decree  Bacho  applied 
to  this  court  for  an  appeal ;  which  was  al- 
lowed. 

Excluding  the  testimony  of  Kacho  and 
Jenkins,  there  was  little  evidence  of  the  in- 
debtedness of  Cosby  to  Kacho,  except  that 
furnished  by  the  deed  of  trust.  That  states 
the  trust  to  be — "to  secure  to  Edward  D. 
Bacho,  of  the  city  of  Richmond,  the  pay- 
ment of  the  sum  of  one  thousand  dollars  due 
by  note  drawn  by  the  said  Andrew  J. 
Cosby,  and  payable  eleven  months 
I20  *after  date,  and  negotiable  and  pay- 
able at  the  Planters  National  Bank  of 
Richmond."  The  deed  was  admitted  to 
record  on  the  23d  of  April  1869  upon  the  ac- 
knowledgment of  Cosby  in  the  office. 
Jenkins  proves  his  preparation  of  the  deed 
and  note  at  the  request  of  Cosby,  who  stated 
that  he  owed  Mr.  Kacho  some  money,  and 
that  he  had  purchased  a  new  carriage,  and 
Mr.  Kacho  was  going  to  let  him  have  some 
more  money  to  pay  for  it,  upon  condition 
that  he  Cosby  was  to  execute  a  deed  of  trust 
upon  that  and  some  other  property  for  the 
sum  of  one  thousand  dollars. 

The  most  of  the  other  testimony  related  to 
the  identity  of  the  carriage  taken  by  the 
officer  of  the  court  with  that  mentioned  in 
the  deed ;  and  as  to  that  the  evidence  was 
unsatisfactory.  It  seemed  to  be  strongly 
probable,  if  not  certain,  that  the  carriage  in 


the  possession  of  the  officer  was  purchased 
in  May  1868. 

H.  A.  &.  J.  S.  Wise,  for  the  appellant. 

Guy  &  Gilliam  and  Spilman,  for  the  ap- 
pellee. 

Staples,  J.  The  first  question  which  is 
presented  at  the  threshold  is  the  objection 
to  the  jurisdiction  of  this  court.  It  is  in- 
sisted that  the  only  matter  in  controversy  is 
in  reference  to  the  property  in  dispute,  which 
is  of  less  value  than  five  hundred  dollars. 
But  this  is  an  entire  misconception.  It  is 
true  that  the  main  object  of  the  bill  is  to 
recover  the  property  embraced  in  the  deed 
of  trust,  and  to  subject  the  same  to  the  ap- 
pellant's lien ;  but  the  claim  asserted  by  him 
amounts  to  six  hundred  and  forty  dollars. 
The  justice  of  this  claim  is  controverted 
by  the  appellee,  and  was  the  subject  of  ad- 
judication in  the  Chancery  court.  That 
court  was  of  opinion  the  claim  was 

121  not   sustained  *by  the  evidence,   and 
entered  a  decree  dismissing  the  bill, 

without  passing  upon  the  questions  arising 
in  respect  to  the  property.  If  we  affirm  that 
decree,  the  appellant  is  forever  barred  of 
recovering  his  debt.  If  we  reverse  upon  the 
merits,  a  decree  will  be  rendered  in  his  favor 
for  the  amount  claimed  by  him,  or  for  such 
further  inquiry  as  may  ultimately  lead  to 
such  a  decree.  So  that  in  fact  the  principal 
matter  in  controversy  here  does  not  relate  to 
the  identity  of  the  property,  but  to  the  va- 
lidity of  a  claim  greatly  exceeding  the 
amount  necessary  to  the  jurisdiction  of  this 
court.  It  would  be  difficult  to  imagine  a 
case  coiping  more  directly  within  the  prin- 
ciple governing  the  jurisdiction  of  this 
court. 

The  next  ground  of  objection  is,  that  the 
appellant  has  a  plain  and  adequate  remedy 
at  law.  The  bill  is  filed  by  a  creditor  in  a 
deed  of  trust  against  the  personal  represen- 
tative of  the  debtor  or  grantor  in  the  deed. 
The  bill  avers  that  the  trustee  attempted  to 
take  possession  of  the  property  with  a  view 
to  a  sale,  but  was  forcibly  prevented  from 
so  doing  by  the  appellee  and  others  combin- 
ing with  her ;  that  the  appellee  is  insolvent ; 
that  her  securities  upon  her  official  bond  are 
not  responsible  for  the  torts  of  the  appellee 
in  illegally  detaining  the  trust  property; 
and  that  strong  reasons  exist  for  believing 
that  she  will  eloign  or  so  dispose  of  it  as  to 
place  it  beyond  the  reach  of  the  process  of 
the  court.  None  of  these  allegations  are 
denied  in  the  answer,  though  the  justice  of 
the  debt  is  strongly  controverted.  They 
may,  therefore,  be  taken  as  true  for  all  the 
purposes  of  the  question  of  equity  juris- 
diction. These  facts  taken  in  connection 
with  the  loss  or  absence  of  the  note  referred 
to  in  the  bill,  I  am  inclined  to  think  would 
have  justified  the  jurisdiction  of  equity, 

122  if  nothing  else  had  occurred.    *How- 
ever  this  may  be,   it  appears  that  no 

objection  was  made  in  the  court  below  upon 
this  ground.  In  the  progress  of  the  cause 
an  order  was  entered  by  consent  for  the  sale 
of  a  part  of  the  property,  and  another  part 
was  taken  by  the  appellee  under  an  agree- 
ment to  account  for  its  value  in  the  event  of 
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an  adverse  decision ;  so  that  it  is  simply  im- 
possible for  the  appellant  or  the  trustee  now 
to  maintain  an  action  for  the  property.  In 
this  state  of  things  to  dismiss  the  bill  for 
the  want  of  jurisdiction,  would  be  to  deny 
the  appellant  redress  in  any  form.  This 
court  having-  control  of  the  fund,  ought  to 
go  on  and  administer  it  according  to  the 
rights  of  the  parties.  Upon  this  point 
Henly's  adm*r  v.  Perkins,  6  Gratt.  615,  is 
a  direct  authority. 

The  next  question  is  as  to  the  correctness 
of  the  decree  upon  its  merits.  The  learned 
judge  of  the  Chancery  court  was  of  opinion, 
that  **as  the  deed  of  trust  refers  to  a  nego- 
tiable note  as  the  direct  evidence  of  the  debt, 
in  order  to  complete  that  evidence  it  is  in- 
cumbent upon  the  appellant  to  show  that  the 
note  was  not  only  executed  by  Cosby  but 
delivered  also;  for  although  the  deed  of 
trust  was  recorded,  the  transaction  was  not 
consummated  and  complete  until  the  note 
was  delivered."  The  learned  judge  is  cer- 
tainly correct  in  stating  that  delivery  is  es- 
sential to  the  validity  of  a  negotiable  note. 
But  the  question  of  delivery  is  only  impor- 
tant when  the  action  is  on  the  note,  or  it  is 
sought  to  charge  one  who  is  only  liable  by 
reason  of  'being  a  party  to  the  instrument. 
When  ^  debt  exists  independent  of  the  note, 
the  action  is  often  upon  the  original  con- 
sidieraUon.  If  one  is  indebted  to  another 
for  g'oods  sold  or  money  loaned,  and  executes 
therefor  an  instrument  which  is  invalid, 
or  which  is  never  delivered,  I  imagine  there 
can  be  no  question  as  to  the  creditor's  right 

6f  recovery  upon  the  original  cause  of 
123     ^action.      If    in  such  case  the  debtor 

executes  a  deed  of  trust  or  mortgage 
to  secure  the  debt,  and  in  the  deed  refers 
to  a  note,  it  will  scarce  be  maintained  that 
the  deed  is  a  nullity  because  there  is  a  fail- 
ure, fraudulently  or  negligently,  to  execute 
and  deliver  the  note.  The  true  inquiry  is 
does  the  debt  exist?  is  it  due?  When  this 
is  satisfactorily  ascertained  the  form  of  the 
security  is  important  so  far  only  as  it  affects 
the  remedy.  It  is  not  essential  there  shall 
be  any  boiid  or  note  whatever.  The  deed  of 
trust  or  mortgage  will  be  valid  without  any 
6tller  {evidence  of  the  debt  than  is  furnished 
by  Its  own  recitals.  As  was  said  by  Mr. 
Justice  Story  in  Flagg  v.  Mann,  2  Sum.  R. 
94,  the  true  question  is  whether  there  is  still 
a  debt  subsisting  between  the  parties  capable 
of  being  enforced  in  any  way  in  rem  or  in 
personam.     2  Nash  on  Real  Prop.  48,  49. 

In  this  case  the  non-delivery  of  the  note 
is  a  material  circumstance  proper  to  be  con- 
sidered in  determining  whether  a  debt  is  due. 
It  may  more  or  less  tend  to  throw  discredit 
upon  the  appellant's  claim;  Ibut  it  cannot 
invalidate  the  deed  if  that  claim  be  a  just 
one.  Whether  it  is  or  not  is  the  only  sub- 
ject of  inquiry.  Upon  this  point  the  learned 
judge  was  of  opinion  that  the  deed  of  trust 
is  not  conclusive:  that  it  is  not  even  a 
direct,  distinct  affirmation  that  the  sum 
flamed  in  the  deed  is  due.  I^et  this  be  con- 
ceded. It  is  certainly  an  acknowledgment 
of  an  existing  indebtedness.  Such  an  ac- 
knowleklgment  would  furnish  sufficient   evi- 


dence of  the  loan,  in  the  absence  of  any 
countervailing  or  explanatory  evidence. 
It  must  be  admitted  that  such  evidence 
does  exist  in  this  case.  Whilst,  how- 
ever, it  was  not  sufficient  to  justify  a  dis- 
missal of  the  bill,  it  was  sufficient  to  throw 
upon  the  appellant  the  onus  of  showing  the 
amount  of  his  advancements  to  or  for 
124  the  appellee's  intestate.  The  ^cause 
was  not  ready  for  a  hearing  when  the 
decree  was  rendered  in  the  then  existing  con- 
dition of  the  pleadings  and  evidence.  The 
inquiry  directed  by  the  chancellor  was  in 
reference  to  the  delivery  of  the  note.  It  is 
apparent  that  he  was  of  opinion,  as  was 
the  commissioner,  that  proof  of  such  de- 
livery was  essential  to  the  maintenance 
of  the  appellant's  claim.  This  form  of 
inquiry  was  well  calculated  to  direct  the  at- 
tention of  the  parties  from  the  real  issue  and 
proper  subject  of  investigation.  As  before 
stated,  that  issue  is  not  whether  the  note 
was  actually  delivered,  but  whether  there 
was  an  actual  loan  of  money,  and  the  amount 
of  such  loan. 

For  these  reasons  I  think  the  decree  of  the 
Chancery  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
conformity  with  these  views.  In  that  court 
the  case  must  be  recommitted  to  a  commis- 
sioner, with  instructions  to  state  such  legal 
testimony  as  the  parties  adduce,  to  require 
any  discovery,  and  the  production  of  any 
books  and  papers  pertinent  to  the  issue  whi(^ 
either  party  may  require  of  the  other,  and 
finally  to  report  all  the  facts  and  circum- 
stances bearing  upon  the  question  of  the 
alleged  loan. 

Before  concluding  this  opinion  it  is  proper 
to  notice  the  objection  made  to  the  evidence 
of  Jenkins,  the  trustee.  The  commissioner 
was  of  opinion  that  he  is  incompetent,  and 
refused  to  consider  his  testimony.  The 
chancellor  in  his  opinion  says  Jenkins'  evi- 
dence is  perhaps  admissible.  I  must  confess 
my  inability  to  understand  the  grounds  of 
this  supposed  incompetency.  The  statute 
declares  **that  no  trustee  or  executor  or  other 
fiduciary  shall  be  incompetent  in  any  case 
by  reason  of  being  a  party  thereto,  or  of  his 
being  liable  to  costs  in  respect  thereof,  but 
if  liable  to  costs,  he  shall  not  t>e  com- 
126  petent  unless  some  person  ^undertake 
to  pay  the  same. ' '  The  trustee  was  a 
party  plaintiff  in  the  original  bill;  but  it  is 
apparent  he  was  a  mere  formal  party,  and 
the  suit  was  substantially  that  of  the  cred- 
itor or  cestui  que  trust.  The  name  of  the 
trustee  was  omitted  in  the  amended  bill  filed 
by  the  leave  of  the  court,  and  no  longer 
appears  in  the  proceedings  as  a  party.  Un- 
der these  circumstances  I  do  not  think  he  is 
responsible  for  costs.  The  only  remaining 
objection  that  can  be  urged  is,  that  the 
trustee  is  entitled  to  commissioners.  By  the 
express  provisions  of  the  deed  he  only  re- 
ceives these  upon  a  sale  made  by  him.  This 
cannot  be  done  now  or  hereafter  inasmuch 
as  the  property  has  been  sold  under  the 
orders  of  the  Chancery  court,  or  by  agree- 
ment of  the  parties  placed  beyond  any  con- 
trol of  the  trustee.    If  therefore  the  trustee's 
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rig-ht  to  commissions  creates  a  valid  ob- 
jection to  his  competency  (as  to  which  no 
opinion  is  expressed),  that  objection  has 
been  removed  by  the  circumstances  just  ad- 
verted to.  I  cannot  perceive  therefore  that 
the  trustee  has  even  a  conting-ent  interest 
in  the  result. 

In  regard  to  the  identity  of  the  property  I 
do  not  deem  it  proper  or  necessary  to  express 
any  opinion,  as  the  case  is  to  be  remanded 
and  the  parties  may  produce  additional  evi- 
dence upon  the  question. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  decree  of  the  Chancery  court  is  erro- 
neous; wherefore  it  is  adjudged,  ordered  and 
decre^,  that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellee,  out  of 
126  the  assets  in  *her  hands  to  be  admin- 
istered, do  pay  to  the  appellant  his 
costs  by  him  expended  in  the  prosecution  of 
his  appeal  aforesaid  here.  And  the  court 
being  of  opinion  that  further  investigation 
is  essential  to  the  justice  of  the  case,  doth 
order  and  direct  that  the  report  of  commis- 
sioner Kvans  be  recommitted  to  him,  with 
instructions  to  inquire  and  report  what  sum 
or  sums  of  money,  if  any,  were  advanced  by 
the  appellant  to  the  appellee's  intestate  prior 
to  or  subsequent  to  the  deed  of  the  25th  of 
March  1869,  and  intended  to  t>e  secured 
thereby,  and  the  dates  of  such  advancements 
respectively,  and  also  any  credits  to  which 
the  appellee  is'  entitled.  To  thiat  end  the 
conunissioner  shall  take  any  legal  evidence 
adduced  before  him,  shall  examine  either  of 
the  parties  on  oath,  if  desired  by  the  other, 
and  require  the  production  of  any  documents 
or  papers  pertinent  to  the  issue.  The  said 
commissioner  is  also  required  to  report 
specially  any  facts  and  circumstances  which 
he  may  deem  proper,  or  which  may  he  re- 
quired by  either  of  the  parties.  The  said 
commissioner  is  also  authorized  if  desired, 
to  make  the  like  inquiries,  and  report  in 
reg^ard  to  the  identity  of  the  property,  which 
is  the  subject  of  controversy,  and  claimed 
to  be  included  in  the  said  deed  of  trust. 

Decree  reversed. 
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March  Term,  1875,  RIcIimond. 
I.  Contmct  for  Sale  of  Land— Confederate  Money.— A 

Confederate  contract  for  the  sale  and  purchase  of 
land  in  May  1868  upon  a  credit  of  one,  two  and  three 
years,  in  which  it  was  held  that  the  value  of  the 
land  at  the  time  of  the  contract  was  the  most  just 
measure  of  recovery;  and  one-third  of  the  pur- 
chase money  havinsr  been  paid,  the  vendee  must 
pay  two-thirds  of  the  value  of  the  land  at  the  time 
of  the  sale,  with  interest. 
a.  $cdt  by  Admlnlstroter— Heirs  as  Parties.*— Bill  by 

^■■»       ^■—  ^       ^■■■■1  PI—.       ^i.  .,  ■__■■■■-.■        -■■■■^ 

•Heirs  aa  Parties. -In  Taylor  v.  Spindle,  2Gratt  46, 
It  was  held  that  in  a  suit  by  a  judg^ment  creditor 
to  subject  lands  in  the  hands  of  ^bonayide  purchaser 
from  the  vendor,  if  pending  the  suit  the  purchaser 
dies,  his  heirs  are  necessary  parties.  See  Qallatin 
Land  Co.  v.  Davis,  44  W.  Va  115.  28  S.  £.  Rep.  740. 


the  administrator  of  the  vendor  acrainst  the  vendee, 
to  subject  the  land  to  pay  the  balance  of  the 
purchase  money.  Vendee  answers,  and  insists 
that  the  heirs  of  the  vendor  should  be  made 
parties;  but  the  court  below,  without  requiring 
this  to  be  done,  makes  a  decree  for  the  sale  of  the 
land.  Upon  appeal  this  court  amends  the  decree, 
and  directs  that  the  heir^  shall  be  made  parties 
before  a  sale  of  the  land,  and  then  afflnus  it  with 
costs  to  the  appellee. 

In  May  1863  Wm.  S.  Carter  sold  to  Charles 
D.  Mott  a  tract  of  land  in  the  county  of 
Pittsylvania,  including  one  hundred  and 
thirty-four  acres,  for  which  Mott  executed 
to  him  his  three  bonds,  dated  the  25th jof 
May  1863,  each  for  $700,  payable  in  one,  two 
and  three  years,  in  current  money  of  Vir- 
ginia. Mott  was  put  into  possession  of  the 
land,  and  paid  o£F  the  first  bond  within  the 
year.  No  deed  seems  to  have  been  made  by 
Carter  to  Mott  conveying  the  land  to  Mott« 

Wm.  S.  Carter  died  in  1870,  and  Robert 
W.  Carter  qualified  as  his  administrator; 
and  in  April  1873  he  filed  his  bill  in  the 
Circuit  court  of  Pittsylvania  county,  against 
Mott,  to  subject  the  land  for  the  payment 
of  the  unpaid  purchase  money.  He  insisted 
that  though  it  may  have  been  a  contract 
128  with  reference  to  Confederate  *States 
treasury  notes  as  the  standard  of 
value,  the  land  was  at  the  time  of  the  sale 
worth  from  four  to  five  dollars  in  gold  or  it$ 
equivalent,  and  would  at  any.  time  since  thQ 
sale  have  sold  for  more  than  that,  upon  rea- 
sonable time.  And  therefore  he  insisted  that 
the  fair  value  of  the  land  was  the  just 
measure  of  recovery. 

Mott  answered  the  bill,  admitting  his  pur- 
chase of  the  tract  of  land,  which  he  said 
contained  one  hundred  and  thirty -three  or 
four  acres,  at  the  price  of  $31  in  Confeder^ 
ate  money,  and  payable  as  above  stated.  He 
says  he  is  informed  and  believes,  and'  th^er 
fore  charges  that  at  the  time  of  the  sale 
by  Wm.  S.  Carter  to  him,  he  had  no  title  to 
said  land,  and  he  calls  for  proof  on  that 
subject.  And  he  insists  that  the  land  shall 
not  be  sold  without  making  the  heirs  of  the 
intestate  parties  to  the  suit.  He  denies  that 
at  the  time  of  the  sale  the  land  was  worth 
four  or  five  dollars  in  gold  or  silver,  or  that 
upon  reasonable  time  it  would  have  sold  for 
more  at  any  period  since  said  purchase. 
And  he  protests  strongly  against  the  claini 
to  the  value  of  the  land  as  the  just  measure 
of  compensation,  instead  of  the  value  of 
the  Confederate  money  when  it  fell  due. 

A  number  of  witnesses  were  exan^ined  as 
to  the  value  of  the  land  at  the  time  of  the 
sale,  and  the  lowest  valuation  was  three  dol- 
lars per  acre,  and  the  highest  was  six; 
though  this  was  as  to  its  present  value,  which 
it  was  thought  was  enhanced  by  the  running 
of  the  railroad  from  Lynchburg  to  Danville, 
within  a  mile  or  two  from  it. 

The  cause  came  on  to  be  heard  on  the  6th 
of  June  1873,  when  the  court  held  that  the 
contract  for  the  sale  of  the  land  was  a  Con- 
federate contract;  but  that  the  true  and  fair 
value  of  the  land  was  the  most  just  measure 
of  recovery  for  the  balance  oi  the  purchase 
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money,     the   defendant   having    paid 

129  one-third    thereof.      And    *being"     of 
opinion  from  the  testimony,  that  the 

land  was  worth  five  dollars  per  acre,  decreed 
that  the  defendant  C.  D.  Mott  might  at  his 
election  discharge  the  other  two  bonds  for 
the  second  and  last  payments,  at  the  rate  of 
five  dollars  per  acre;  and  that  unless  he 
should  in  writing,  to  be  filed  with  the  clerk 
of  the  court  within  thirty  days  from  the  date 
of  the  decree,  elect  to  take  the  land  on  these 
terms,  by  paying  the  plaintiff  in  cash,  or 
on  such  terms  as  he  and  the  plaintiff  might 
agree  on,  the  amount  ascertained  as  due 
upon  the  basis  above  established,  that 
Robert  W.  Carter,  who  was  appointed  a 
commissioner  for  the  purpose,  should  after 
advertising,  &c.,  sell  the  said  land  at  public 
auction  on  the  terms  of  one-third  of  the  pur- 
chase money  for  cash,  one-third  in  twelve 
months,  and  the  residue  in  two  years,  Ac, 
And  thereupon  Mott  applied  to  this  court  for 
an  appeal  from  the  decree;  which  was  al- 
lowed. 

Grattan,  for  the  appellant. 

Jones  &  Bouldin  and  Wm.  M.  Tredway 
Jr.,  for  the  appellee. 

Staples,  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  contract 
between  William  L/.  Carter  and  the  appel- 
lant Charles  D.  Mott,  for  the  sale  of  the  land 
in  the  bill  mentioned,  was  entered  into  with 
reference  to  Confederate  treasury  notes  as  a 
standard  of  value;  and  that  the  fair  value 
of  said  land  at  the  date  of  the  contract  fur- 
nishes the  most  just  measure  of  recovery  in 
this  case. 

The  court  is  further  of  opinion  that  the 

Circuit  court  did  not  err  in  fixing  said  value 

at  five  dollars  per  acre.     The  Circuit 

130  court,  however,  instead  of  leaving  *the 
amount  of  plaintiff's  recovery  to  be 

settled  by  the  parties,  ought  to  have  deter- 
mined the  same  itself,  or  through  the  agency 
of  one  of  its  commissioners.  That  amount 
is  easily  ascertained  by  a  simple  calculation. 
The  tract  being  estimated  at  five  dollars  per 
acre,  the  sum  total  of  the  purchase  money 
would  be  six  hundred  and  seventy  dollars. 
The  vendee  having  paid  a  sum  equal  to  one- 
third,  there  is  still  due  the  sum  of  four 
hundred  and  forty-six  dollars  and  two-thirds 
cents,  to  which  the  plaintiff  is  entitled,  with 
interest  thereon  from  the  Ist  day  of  Jan- 
uanr  1863. 

The  court  is  further  of  opinion  that  in  a 
suit  by  the  personal  representative  of  the 
vendor  against  the  vendee,  to  enforce  the 
lien  for  unpaid  purchase  money,  if  the  legal 
title  has  not  been  made,  the  heirs  of  the 
vendor  ought  to  be  made  parties  before  a 
decree  is  rendered  for  the  sale  of  the  prop- 
erty. In  this  case  it  does  not  appear  that  a 
conveyance  has  been  made  to  the  vendee.  In 
his  answer  the  objection  was  explicitly  made 
for  the  want  of  proper  parties ;  but  the  ob- 
jection was  disregarded.  In  thus  proceeding 
to  direct  a  sale  of  the  land  before  the  heirs 
of  the  vendor  were  brought  before  the  court, 


the  Circuit  court  erred.  Inasmuch,  how- 
ever, as  only  the  naked  legal  title  is  out- 
standing in  said  heirs,  and  there  is  no 
pretense  of  any  obstacle  or  difficulty  in 
obtaining  said  title,  the  decree  of  the  Circuit 
court  may  be  so  amended  as  to  require  that 
said  heirs  by  some  proper  proceeding  shall 
be  brought  before  the  court  before  any  sale 
is  made  under  said  decree.  As  thus  amended 
the  decree  is  affirmed,  with  costs  to  the 
appellee,  he  being  the  party  substantially 
prevailing  in  all  the  matters  of  controversy 
before  this  court. 

Decree  amended  and  affirmed. 


131  *Farmers  Bank  of  Va.  v.   Gunneil's 

Adm'x. 

March  Term,  1876,  Richmond. 

1.  Nesotisble  Paper— Notice    of  DUtaonor— Dae   Dm. 

geaoe.— To  fix  liability  upon  the  endorser  of  a  ne- 
gotiable note,  the  holder  must  use  due  diligence 
in  irlvinir  him  notice  of  dishonor ;  and  where  the 
holder  and  endorser  reside  in  different  localities, 
and  at  the  time  of  the  dishonor,  and  for  months 
before  and  afterwards,  the  usual  and  ordinary 
intercourse  by  mail  between  the  two  is  intercepted 
by  a  state  of  war,  the  holder  does  not  prove  due 
diliffence,  by  provinff  simply,  that  he  deposited  In 
his  post  office,  on  the  day  of  the  dishonor  of  the 
note,  a  notice  of  dishonor  addressed  to  the  en- 
dorser at  his  place  of  residence. 
a.  Seme—Seme— Seme— intermptloii  of  Interoonrael^ 
War.— A  state  of  war  which  intercepts  intercourse 
by  the  ordinary  and  usual  course  of  mail  be- 
tween the  holder  and  endorser  of  a  note,  excueca 
the  holder  from  giving  notice  of  dishonor  so  loor 
as  such  interruption  continues ;  but  diligence  on 
the  part  of  the  holder  requires  that  he  should  for- 
ward notice  to  the  endorser  as  soon  as  the  inter- 
ruption ceases. 

3.  Same— Seme— Seme— Seme.— That  the  note  was 
made  endorsed  and  discounted  in  the  city  of  Alex- 
andria, and  that  at  that  time  that  city  was  in  the 
firm  occupation  of  the  troops  of  the  United  States, 
and  the  endorser  after  endorsinsr  the  note  and  be- 
fore its  maturity  returned  to  his  home  within  the 
lines  held  by  the  forces  of  the  Ck)nfederate  States, 
and  remained  there  until  May  1882,  nine  months 
after  the  note  fell  due,  does  not  excuse  the  holder 
from  giying  the  endorser  notice  of  protest  and 
non-payment  of  the  note. 

4.  Seme— Seme— Seme— Seme.— That  at  the  date  of 
the  protest  of  a  note  in  August  1861,  up  to  the  10th 
of  April  1802,  the  city  and  a  portion  of  the  county  of 
Alexandria,  where  the  note  was  discounted,  was 
in  possession  of  the  forces  of  the  United  States, 
and  the  endorser  was  within  the  lines  of  the 
forces  of  the  Confederate  States,  and  that  the  bank, 
the  holder  of  the  note  at  Alexandria,  on  the  10th 

of  April  ceased  its  banklnsr  operations  by  res- 

132  olutions  *of  its  board  of  directors,  and 
turned  all  its  assets  oyer  into  the  hands,  man- 
agement and  custody  of  three  agents ;  and  the 
bank  never  afterwards  resumed  its  business,  la  no 
excuse  for  the  failure  to  girt  notice  of  protest  and 
non-payment 

0.  For  other  insufficient  excuses,  see  the  opinion  of 
the  court  delivered  by  Monoubb,  P. 
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^.  The  ordinance  of  tbe  Virginia  convention  passed 
June  24Ui,  1861,  whicli  provides  that  in  cases  speci- 
fied, the  parties  to  negotiable  notes,  bills  and 
checks  payable  in  such  cities  and  towns  (as  before 
specified),  shall  remain  bound  after  the  maturity 
of  such  notes,  &c.,  without  demand,  protest  or 
notice,  as  if  the  requirements  of  the  law  in  that 
behalf  had  been  complied  with,  is  as  to  notes 
made  and  discounted  before  its  passage,  in  viola- 
tion of  that  provision  of  the  constitution  of  the 
United  States,  which  declares  that  no  state  shall 
1MU3S  any  "law  impairing  the  obllffatlons  of  con- 
tracts." 

The  case  ia  fully  stated  in  the  opinion  of 
the  court  delivered  by  Moncure,  P. 

F.  I^.  Smith  and  Wattles,  for  the  appel- 
lant. 

Beach,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  of  the 
Circuit  court  of  Fairfax  county,  rendered  in 
aji  action  of  debt,  brought  by  the  president, 
directors  and  company  of  the  Farmers  Bank 
of  Virginia  against  Eliza  J.  Gunnell  admin- 
istratrix of  Joshua  C.  Gunnell,  on  a  note  for 
fifteen  hundred  dollars,  made  by  John  M. 
Johnson,  dated  Alexandria,  May  31,  1861, 
payable  sixty  days  after  date,  to  the  order 
of  Alfred  Moss,  negotiable  nad  payable  at 
the  branch  of  the  Farmers  Bank  of  Virginia, 
at  Alexandria,  Virginia,  endorsed,  first  by 
the  said  Moss,  and  then  by  the  said  Joshua 
C.  Gunnell  by  the  name  of  J.  C.  Gun- 
nell, and  discounted  by  the  plaintiffs  at 
their  said  branch,  for  the  accommodation  of 
the  maker.  The  action  was  brought 
133  in  October  *1870.  Issue  was  joined  on 
the  plea  of  nil  debit,  which  was  tried 
by  a  jury.  And  on  the  9th  day  of  June  1871, 
verdict  and  judgment  were  rendered  in  favor 
of  the  defendant.  A  bill  of  exceptions  was 
taken  by  the  plaintiffs  to  certain  rulings  of 
the  court  in  the  progress  of  the  trial,  and 
was  made  a  part  of  the  record.  The  plain- 
tifib  applied  to  a  judge  of  this  court  for  a  su- 
persedeas, which  was  accordingly  awarded. 

The  questions  arising  in  the  case  are, 
whether  due  notice  of  the  dishonor  of  the 
note  was  given,  by  the  plaintiffs,  the  hold- 
ers, to  the  last  endorser,  Joshua  C.  Gunnell, 
or  his  administratrix,  the  defendant?  or,  if 
not,  whether  a  sufficient  legal  excuse  for  not 

flving  such  notice  was  shown  in  the  case? 
he  plaintiffs  maintain  the  affirmative,  and 
the  defendant  maintains  the  negative  of 
these  two  propositions.  They  are  presented 
by  the  bill  of  exceptions,  which  sets  out  the 
facts  proved  on  the  trial,  and  the  instruc- 
tions asked  for  by  the  parties  respectively, 
and  refused  or  given  by  the  cotirt.  Such  of 
the  facts  as  appear  to  be  material  are  as 
follows : 

The  plaintiffs,  to  maintain  the  issue  on 
their  part,  introduced  the  promissory  note, 
with  the  endorsements  thereon  as  aforesaid; 
also  the  notarial  protest  of  said  note  by  a 
notary  public  in  due  form ;  in  the  certificate 
of  which  protest  it  was  stated,  that  on  the 
aame  day  on  which  the  notary  made  present- 


ment, demand  of  payment  and  protest  of  the 
notes,   to-wit :  on  the  second  day  of  August 

1861,  he  deposited  in  the  post-office  at  Alex- 
andria notice  of  protest  addressed  to  each 
endorser,  informing  him  that  he  was  held 
liable  for  the  payment  of  said  note,  one  of 
which  notices  was  directed  to  **J.  C-  Gun- 
nell, Fairfax  C.  House,  Fairfax  county, 
Va.**    Also  proved,  that  at  the  time  of  said 

endorsement  and  afterwards,  the  place 
134  of  residence  *and  post-office  of  Joshua 
C-  Gunnell,  was  at  Fairfax  court- 
house, Virginia. 

To  maintain  the  issue  on  the  part  of  the 
defendant,  she  proved,  that  the  county  and 
city  of  Alexandria,  Virginia,  were,  on  the 
24th  day  of  May  1861,  taken  possession  of 
by  the  military  forces  of  the  United  States, 
and  was  so  held  by  them  during  the  war, 
and  that  Fairfax  court-house  was  in  the 
possession  of  the  military  force  of  the  Con- 
federate States;  that  this  state  of  things 
continued  to  exist  up  to,  and  after  the  ma- 
tturity  and  protest  of  said  note;  that  all 
regular  postal  communication  between  said 
points  ceased  from  the  24th  of  May  1861, 
and  until  after  the  close  of  the  war  in  1865. 

The  plaintiffs  thereupon  proved,  that 
Joshua  C.  Gunnell  left  Fairfax  court-house 
on  the  14th  day  of  October  1861,  and  when 
the  Confederate  forces  retreated  from  Fair- 
fax court-house  he  went  back  with  them; 
that  he  returned  to  Fairfax  court-house 
about  the  25th  of  December  1861,  and  re- 
mained there  one  day ;  that  when  the  Con- 
federate army  fell  back  from  Centreville 
towards  Richmond,   in  the  month  of  March 

1862,  the  said  Gunnell  went  with  them;  and 
remained  within  the  Confederate  lines  till 
the  month  of  July  1862,  when  he  returned  to 
Fairfax  court-house. 

The  plaintiffs  also  proved,  that  the  said 
Gunnell  voted  for  the  ordinance  of  secession ; 
and  that  he  was  seen  by  several  parties  in 
Alexandria  in  the  fall  of  1863,  remaining 
there  continuously  for  one  week  on  one  oc- 
casion ;  and  that  he  was  taken  from  Fairfax 
court-house  by  the  United  States  forces  (but 
whether  it  was  upon  this  occasion  was  not 
shown),  and  that  whilst  there  he  was  at  the 
post-office  and  had  an  interview  with  the 
post-master.  It  was  further  proved  by  the 
said  post-master,  that  he  knew  the  said 
136  Gunnell  well,  *and  that  said  post- 
master filled  that  office  from  the  1st  of 
June  1861,  until  some  time  after  the  close  of 
the  war;  that  in  1862,  he  established  a  mili- 
tary mail,  exclusively  for  the  convenience 
of  the  officers  and  soldiers  of  the  Federal 
army,  and  exclusively  under  military  con- 
trol, from  Alexandria  to  Fairfax  court-house, 
by  which  he  sent  all  letters  addressed  to  all 
soldiers,  and  to  such  civilians  as  he  knew ; 
that  it  was  the  custom  and  usage  of  his 
office,  after  the  expiration  of  six  weeks,  to 
forward  to  the  dead  letter  office  at  Wash- 
ington, all  communications  remaining  in 
his  office,  and  which  could  not  be  forwarded 
to  their  address  by  reason  of  military  oper- 
ations; that  it  was  the  custom  and  rule  of 
the  general  post-office  department  at  Wash- 
ington city,  to  return  to  the  writers  of  the 


55 


26  GRATT. 


Virginia  Reports,  Annotated. 


I36p  137.  r38 


same,  all  letters  which  the  officers  of  said 
department  thought  contained  anything 
valuable. 

The  plaintiffs  also  proved  by  the  cashier 
of  the  branch  of  the  said  Farmers  Bank  of 
Virginia,  at  Alexandria,  that  he  was  in 
the  habit,  and  that  it  was  his  duty,  of  re- 
ceiving and  opening  all  letters  of  said  bank, 
and  that  no  letter  containing  the  notice  of 
protest  of  said  note,  addressed  to  the  said 
Alfred  Moss  and  Joshua  C.  Gunnell,  was 
ever  received  by  him  from  the  dead  letter 
office ;  that  he  ceased  to  be  cashier  of  said 
bank  on  the  10th  day  of  April  1862 ;  and  by 
a  resolution  of  the  board  of  directors  of  said 
bank,  on  that  date  the  said  branch  bank 
ceased  all  further  banking  operations,  and 
all  its  assets  were  turned  over  to  three  per- 
sons to  take  charge  of ;  and  that  thereafter, 
said  branch  bank  never  resumed  its  bank- 
ing operations. 

The  plaintiffs  then  read  as  evidence  to 
the  jury  a  check  drawn  by  Joshua  C.  Gun- 
nell, dated  Alexandria,  July  5th,  1862, 
for  $750,  on  the  branch  of  the  Parm- 
136  ers  *Bank  of  Virginia  at  Alexandria, 
payable  to  John  M.  Johnson  or  order, 
and  endorsed  **J.  M.  Johnson;*'  which 
check  was  presented  at  the  bank  and  paid. 
The  plaintiffs  further  proved  that  in 
March  1862  Joshua  C.  Gunnell  said  that  he 
was  under  heavy  liability  for  John  M.  John- 
son, and  for  another  large  debt  for  other  par- 
ties, the  payinent  of  which  would  ruin  him ; 
and  that  in  order  to  provide  against  which 
he  had  executed  a  deed  of  trust,  dated  March 
13th,  1862,  a  copy  of  which  was  read  in  evi- 
dence to  the  jury,  and  is  inserted  in  the 
bill  of  exceptions. 

And  thereupon  the  plaintiffs  asked  the 
court  to  give  to  the  jury  five  several  in- 
structions, which  the  court  refused  to  give; 
but  gave  another  in  lieu  of  the  second. 
To  which  action  of  the  court  the  plaintiffs 
excepted.  The  defendant  then  moved  the 
court  to  give  to  the  jury  two  several  instruc- 
tions, which  the  court  accordingly  gave; 
and  the  plaintiffs  again  excepted. 

We  will  notice  these  several  instructions 
in  the  order  in  which  they  were  offered  and 
refused  or  given ;  and  express,  in  the  same 
order,  an  opinion  on  the  questions  involved 
therein ;  and  first,  as  to  the  five  instructions 
asked  for  by  the  plaintiffs,  and  the  one 
given  by    the   court   in  lieu   of  the   second. 

**No-  1.  If  the  jury  shall  believe  from  the 
evidence,  that  the  defendant  endorsed  the 
note  sued  on,  and  the  same  was  presented  at 
its  maturity,  at  the  office  of  discount  and 
deposit  of  the  Farmers  Bank  of  Virginia  at 
Alexandria  for  payment,  and  the  same  was 
not  paid,  and  that  said  note  was  then  and 
there  duly  protested,  and  that  notice  of  said 
non-payment  and  protest  was  deposited  in 
the  post-office  in  Alexandria,  on  the  2d  day 
of  August  1861,  addressed  to  the  defendant 
at  Fairfax  court-house,  Virginia,  and  that 
the  said  court-house  was  his  place  of  resi- 
dence, then  they  must  find  for  the  plain- 
tiffs." 
137  *The  principle  embodied  in  this  in- 
struction   is   believed  to  be   true  as  a 


general  principle  of  commercial  law,  aocorti* 
ing  to   what   is  said    in   the   petition  for  a 
supersedeas    in    this   case:  '^that'when  tiie 
endorser  of  a  note  has  his  domicil  and  post- 
office  at   a  distance  from  the  bank  at  which 
the   note  is  payable,  notice  of  non-payTnent 
and  protest  duly  mailed,  and  directed  to  tbe 
endorser    at   his  regular    post-office,    iises 
absolutely  his  liability.     It  is  not  necessary 
that  the  holder  should  show  that  the   notice 
of   protest   ever   reached  the   endorser;  and 
under  the  rule   above  stated,  it    is,  indeed, 
wholly  immaterial  whether  he  ever  received 
it  or  not.     The  posting  the  letter  containing' 
the  notice  properly  directed,  is  all  that  it  is 
obligatory  on  the  holder  to  do  to  render  the 
endorser     liable."    This    general  principle 
would  have  applied  to  the  case,  if  the  usual 
and  regular  mail  intercourse  between  Alex- 
andria and  Fairfax  court-house  had  not  t>een 
obstructed    by   war  or  otherwise    when    the 
note   in   question   was    dishonored.     Bat    it 
was  obstructed  by  war  at  that  time,  and  con- 
tinued to  be  so  obstructed  until  the  end  of  the 
war,  in  1865.     The  principle,  therefore,  does 
not   apply    to  the   case.     The   posting   of  a 
letter  properly  directed,  containing   the  no- 
tice, is  generally  held  to  be  a  sufficient  serv- 
ice of  the  notice,  because  the  mail  generally 
affords  the  quickest  and  best  medium  of  com- 
munication between  parties.     It  may  reason-^ 
ably    be     presumed,    and     the     law     does 
presume,  generally,  that  such  a  letter  is  duly 
received.     But    no   such     presumption    can 
exist  when    flagrant  war  (as    in  this   case) 
obstructs  the  mail   communication   betweeii 
the  places  of   the  parties 'who  have   to    g-ive 
and  receive   the  notice.     To  deposit  the  no- 
tice of  non-payment  and  protest  in  the  post- 
office  at  Alexandria,  addressed  to  the  defend- 
ant  at   Fairfax    court-house,    as   stated    in 

the  instruction,  was,  in    itself,  under 
138     *the    circumstances    of   the    case,    no 

more  due  service  of  such  notice,  than 
would  have  been  to  deposit  it  anywhere  else 
in  the  city  of  Alexandria.  To  constitute 
sufficient  proof  of  due  service  of  such  notice, 
it  was  necessary  to  show  that  it  was  given 
in  due  time,  after  the  removal  of  the  impedi^ 
ment  of  war  which  existed  at  the  time  of  the 
dishonor  of  the  note.  **It  must  always  be 
remembered  that  the  excuse  of  impossibility* 
on  whatever  facts  it  may  rest,  continues 
only  so  long  as  the  impossibility  continues; 
that  is,  if  a  party  bound  to  give  notice  gives 
none,  because  he  cannot  give  it  at  the  regu- 
lar time,  but  can  give  notice  at  a  subse- 
quent period,  within  which  the  notice 
may  possibly  be  of  use,  he  is  bound  to  give 
it  then.  In  other  words,  the  excuse  of  an 
impossibility  which  is  not  permanent,  is 
only  an  excuse  for  a  delay  until  the  impos- 
sibility is  removed.*'  1  Parsons  on  Notes 
and  Bills,  p.  652.  See  also  Id.  522;  and 
Hopkirk  v.  Page,  2  Brock.  R.  20,  and  the 
notes  to  that  case  in  the  leading  cases 
upon  Bills  of  JExchange  and  Promissory 
Notes  by  Redfield  and  Bigelow,  pp."  430-446. 
According  to  these  principles,  it  was  held 
by  this  court  in  Billgerry  v.  Branch  &  Sons, 
19  Gratt.  393,  that  where  notice  of  demand 
and  refusal  to  pay   was  put    into    the   post- 
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office  at  New  Orleans,  on  the  23d  of  October 
1863,  directed  to  the  endorsers  at  Peters- 
btirg-,  Va.,  the  war  being-  then  in  progress, 
and  there  being  no  mail  communication 
between  New  Orleans  and  Petersburg,  the 
notice  was  insufficient. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  refusing  to  give  the 
plaintiff's  instruction  No.  1. 

**2d.  If  the  jury  shall  believe  from  the  evi- 
dence that,  although  war  flagrant  existed 
between  the  United  States  and  the  so-called 
Confederate  States,  the  defendant  received 
the  said  notice  of  protest  and  non- 
ISO  payment,  *deposited  in  the  post- 
office  at  Alexandria,  and  addressed  to 
him  at  Fairfax  court-house,  then  they  must 
find    for  the  plaintiff." 

This  instruction  is  defective;  for  the  rea- 
son, if  no  other,  that  it  affirms  the  liability 
of  the  defendant,  that  without  regard  to  the 
time  when  he  may  have  received  the  notice, 
or  whether  he  received  it  in  due  time  or  not, 
even  though  he  may  not  have  received  it 
for  several  years  after  the  termination  of 
the  war.  There  was  no  evidence  before  the 
jtiry  which  would  have  warranted  them  in 
finding  that  the  defendant  received  such 
notice  during  the  war,  even  if  it  could  law- 
fully have  been  given  during  the  war;  a 
question  which  is  not  necessary  to  be  de- 
cided in  this  case.  We  therefore  think  the 
Circuit  court  did  not  err  in  refusing  to 
give  the  plaintiff's  second  instruction. 

But  the  court  in  lieu  of  it  gave  the  follow- 
ing": If  the  jury  shall  believe  ifrom  the  evi- 
dence that  though  war  flagrant  existed  be- 
tween the  United  States  and  the  so-called 
Confederate  States,  the  notice  of  protest  de- 
posited in  the  post-office  at  Alexandria  on 
the  2d  day  of  August  1861,  addressed  to  J. 
C.  Gunnell  at  Fairfax  court-house,  was 
actually  received  by  him,  then  they  must 
find  for  the  plaintiff,  if  such  notice  was 
received  by  him  as  soon  as  it  would  have 
been  received  had  it  been  transmitted  by 
ordinary  course  of  mail,  after  the  resump- 
tion of  the  usual  mail  communication. 

This  instruction,  whether  objectionable 
or  not,  at  all  events  did  not  prejudice  the 
plaintiffs.  It  removed  the  defect  in  the 
plaintiffs'  second  instruction,  by  fixing  the 
time  at  or  before  which  the  notice  should 
have  been  received  to  be  effectual.  The 
notice  would  certainly  have  been  effectual 
had  it  been  transmitted  by  ordinary  course 
of  mail  after  the  resumption  of  the  usual 
mail  communication;  and  the  court 
140  by  this  instruction  *told  the  jury 
that'  the  notice  was  effectual  if 
received  by  the  defendant  as  soon  as  it 
would  have  l)een  (or,  in  other  words,  could 
have  been)  received,  had  it  been  so  trans- 
mitted. 

•*3d.  If  the  jury  shall  believe  from  the 
evidence,  that  the  city  of  Alexandria 
and  a  portion  of  the  county  of  Fairfax, 
was,  at  the  date  of  the  protest  of  said  note 
up  to  the^lOth  day  of  April  1862,  in  the  pos- 
session'of  the  forces  of  the  United  States ; 
and  that  the  defendant  was,  at  and  between 
said  dates,   all  the  time  within  the  lines  of 


the ,  forces  of  the  said  Confederate  States ; 
and  that  said  branch  bank  at  Alexandria, 
on  the  10th  day  of  April  1862,  ceased  all  its 
banking  operations  by  resolution  of  its 
board  of  directors,  and  turned  all  its  assets 
over  into  the  hands,  management  and  cus* 
tody  of  three  agents;  and  that  said  branch 
bank  never  afterwards  resumed  its  business ; 
then,  in  that  case,  the  plaintiff  is  excused 
from  giving  notice  of  said  protest  and  non- 
payment." 

The  plaintiffs  were  not  excused  from  giv 
ing  due  notice  of  the  dishonor  of  the  note  to 
the  endorser,  by  the  resolution  of  the  board 
of  directors  of  the  said  branch  bank  at  Alex* 
andria,  on  the  10th  day  of  April  1862,  to 
cease  all  further  banking  operations  and 
turn  over  its  assets  to  three  persons  to 
take  charge  of  the  same;  nor  by  ceasing' 
such  operations,  and  turning  over  the  said 
assets  accordingly;  nor  by  never  thereafter 
resuming  said  operations.  The  corporation 
of  the  bank  and  its  capacity  of  suing  and 
being  sued  still  continued  to  exist,  notwith- 
standing the  said  resolution  or  the  acts  done 
in  pursuance  thereof  as  aforesaid;  and 
the  plaintiffs  continued  to  be  bound  to 
give  due  notice  of  the  dishonor  of  th6 
note,  in  order  to  fix  the  liability  of 
the  endorsers  thereon.  The  liability  of 
an  endorser  is  conditional,  and  the 
141  condition  *must  be  performed  t6 
make  the  liability  absolute.  Th^ 
condition  is,  that  due  notice  of  dishonor 
must  be  given  to  the  endorser  if  it  be 
possible,  as  was  the  case  here.  If  it  was 
competent  for  the  plaintiffs  as  aforesaid  t(> 
turn  all  the  assets  of  their  branch  bank  at 
Alexandria  over  into  the  hands,  manage- 
ment and  custody  of  three  agents,  to  be 
administered  and  wound  up  by  them  instead 
of  by  a  board  of  directors ;  then  those  agents, 
instead  of  such  a  board,  would  represent  the 
bank  in  regard  to  giving  notice  when  neces^ 
sary  and  due  notice  of  the  dishonor  in  this 
case  might  have  been  given  through  their 
agency.  They  were  certainly  not  strangers 
who  were  incapable  of  giving  such  notice,  in 
the  meaning  of  the  cases  referred  to  by  the 
counsel  of  the  plaintiffs.  Chanoine  v. 
Fowler,  3  Wend.  R.  173;  1  I^eading  Cases 
upon  Bills  of  Exchange  and  Promissory 
Notes  by  Redfield  &  Bigelow,  p.  383,  and 
the  cases  cited  in  the  notes. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  refusing  to  give  the 
said  third  instruction  asked  for  by  the 
plaintiffs. 

**4th.  If  the  jury  shall  believe  from  the 
evidence,  that  at  the  date  and  maturity  of 
the  said  note,  Alexandria  county  and  city 
were  in  the  occupation  of  the  forces  of  the 
United  States ;  and  that  Fairfax  court-house 
was  in  the  possession  of  the  forces  of  the 
Confederate  States ;  and  that  the  defendant 
was  a  resident  at  Fairfax  court-house;  and 
that  he  voted  for  the  ordinance  withdrawing- 
the  state  of  Virginia  from  the  United  States ; 
and  that  when  the  forces  of  the  Confederate 
States  fell  back  from  Fairfax  court-house  to 
Centreville,  and  afterwards  from  Centreville 
towards  Richmond,  the  said  defendant   fell 
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back  with   them,  and  remained  within  the 

Confederate  lines  until  May  1862;  then  that 

the  plaintiff  is   excused  from  g^iving 

J42     *any  other  or  further  notice  of  protest 

to  the  defendant.  * ' 

We  are  clearly  of  opinion  that  the  facts 
set  out  in  said  fourth  instruction  asked  for 
by  the  plaintiffs  did  not  excuse  them  from 
giving-  any  other  or  further  notice  of  protest 
to  the  defendant,  and  therefore  that  the 
Circuit  court  did  not  err  in  refusing  to  give 
that  instruction. 

**Sth.  If  the  jury  shall  believe  from  the 
evidence  that  the  note  sued  on  was  made, 
indorsed  and  discounted  in  the  city  of  Alex- 
andria, and  that  at  that  time  the  city  of 
Alexandria  was  in  the  firm  occupation  of 
the  troops  of  the  United  States,  and  the 
defendant,  after  endorsing  the  said  note 
and  before  its  maturity,  went  within  the 
lines  held  and  possessed  by  the  forces  of  the 
Confederate  States,  and  remained  therein 
until  May  1862;  then  the  plaintiff  is  excused 
from  giving  the  defendant  notice  of  protest 
and  non-payment  of  said  note." 

We  think  the  answer  given  to  this  in- 
struction in  the  brief  of  the  defendant's 
counsel  is  conclusive.  *  'There  is  no  evidence 
in  the  case  to  show  where  the  note  was 
endorsed;  and  even  if  it  had  been  shown  to 
have  been  endorsed  in  Alexandria  the  sub- 
sequent return  of  the  endorser  to  his  place 
of  residence  at  Fairfax  court-house,  was  no 
•going  within  the  Confederate  lines,'  in  a 
sense  to  impose  upon  him  any  disability,  or 
to  relieve  the  plaintiff  of  any  duty.  After 
endorsing  the  note,  the  man  certainly  had 
the  right  to  go  home,  without  prejudice  to 
his  rights  under  the  endorsement.  The  case 
in  9  Wheaton  598,  McGruder  v.  The  Bank 
of  Washington,  cited  in  the  petition  for 
writ  of  error,  was  the  case  of  an  endorser 
who  left  his  place  of  residence  after  the  en- 
dorsement; the  present  is  the  case  of  an 
indorser,  who  went  to,  and  remained 
143  at,  his  place  of  residence,  *till  after 
the  note  was  dishonored."  We  there- 
fore think  the  court  did  not  err  in  refusing* 
to  give  the  plaintiff's  j&fth  instruction. 

As  to  the  two  instructions  asked  for  by 
the  defendant  and  given  by  the  court ;  they 
are  numbered  7  and  8,   and  are  as  follows: 

*  *No.  7.  To  fix  liability  upon  the  endorser, 
the  holder  must  use  diligence  in  giving  him 
notice  of  dishonor;  and  where  the  holder 
and  endorser  reside  in  different  localities, 
and  at  the  time  of  dishonor,  and  for  months 
before  and  afterwards,  the  usual  and  ordi- 
nary intercourse  by  mail  between  the  two  is 
intercepted  by  a  state  of  war,  the  holder 
does  not  prove  due  diligence,  by  proving, 
simply,  that  he  deposited  in  his  post-office, 
on  the  day  of  the  dishonor,  a  notice  of  dis- 
honor, addressed  to  the  endorser." 

We  think  that  the  law  is  correctly  stated 
in  this  instruction,  and  that  it  does  not 
contain  an  abstract  proposition,  as  supposed 
in  the  petition. 

**8th,  A  state  of  war  which  intercepts  in- 
tercourse by  the  ordinary  and  usual  course 
of  mail  between  holder  and  endorser,  excuses 
the  holder  from  giving  notice  of  dishonor. 


so  long  as  such  interruption  continues ;  but 
due  diligence  on  the  part  of  the  holder  re- 
quires that  he  should  forward  notice  to  the 
endorser  as  soon  as  the  interruption  ceases. " 

The  same  may  be  said  of  this  instruction 
that  was  said  of  "No.  7."  Its  correctness 
is  shown  by  authorities  already  cited;  and 
especially  by  the  case  of  Billgerry  v.  Branch 
&  Sons,  19  Gratt.  393. 

We  have  noticed  all  the  questions  raised 
in  this  case  in  the  court  below,  and  there 
remains  but  one  question  to  be  noticed  in 
the  case ;  which  was  presented,  for  the  first 
time,  in  the  petition  for  a  supersedeas. 
That  question  is,  "that  under  the  or- 
144  dinance  of  the  *Virginia  convention, 
passed  June  24th,  1861,  the  said  Joshna 
C.  Gunnell  remained  bound  as  endorser  on 
said  note,  although  he  may  not  have  received 
notice  of  the  protest  of  said  note." 

That  ordinance  is  in  these  words :  *  *  When 
any  city  or  town  wherein  a  bank  is  located, 
shall  be  occupied,  invested,  or  access  thereto 
interrupted  by  the  enemy,  or  when  there  is 
no  mail  therefrom  to  the  place  or  places  to 
which  notice  should  be  addressed,  the  parties 
to  negotiable  notes,  bills  and  checks  payable 
in  such  city  or  town,  shall  remain  bound 
after  the  maturity  of  such  notes,  bills  and 
checks,  without  demand,  protest  or  notice, 
as  if  the  requirements  of  the  law  in  that 
behalf  had  been  complied  with." 

Without  considering  whether  the  question 
as  to  the  effect  of  this  ordinance  is  properly 
raised  in  the  case,  we  are  of  opinion  that  it 
is  conclusively  answered  by  the  provision 
Qf  the  constitution  of  the  United  States, 
which  declares,  that  no  state  shall  pass  any 
"law  impairing  the  obligation  of  contracts." 
And  the  prohibition  extends  as  well  to  an 
ordinance  of  a  convention  assembled  to  form 
or  revise  a  state  constitution,  as  to  an  act 
of  an  ordinary  state  legislature.  That  due 
notice  of  the  dishonor  of  a  negx)tiable  note 
should  be  given  by  the  holder  to  the  en* 
dorser  as  a  condition  of  the  liability  of  the 
latter,  is  one  of  the  terms  of  the  contract 
between  the  parties. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
Circuit  court,  and  that  it  ought  to  be  af- 
firmed. 

Judgment  affirmed. 


146 


*Booker  v.  Kirkpatrick. 

March  Term,  1875,  Rlclimoiid. 


B  and  H  were  partners  carrying  on  bnsinesa  in  the 

state  of  Missouri,  H  living  there  and  attendioff  to 

tbe  business,  and  B  livinff  in  Virginia.    In  March 

1801  they  hired  of  K,  several  slaves  to  work  in  their 

factory,  from  that  time  to  the  end  of  the  year,  and 

'  they  executed   their  three   notes  to  K   for  the 

amount  of  the  hires;  and  the  slaves  continued  to 

work  duriuff  the  year  in  the  factory.    The  war 

between  the  U  S  and  the  C  S  commenced  the  17th 

of  April  1801  and  continued  unti]  1806u    Hsld: 

I.  Partaera  Uvinff— Different  States— Effect  of  War— 

DlMolution.— B  livinff  in  Virginia,  a  part  of  the 

Confederate  States,  and  H  livinir  in  Missouri,  a 
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part  of  the  United  States,  their  partnership  was 
di^K>lYed  by  the  war. 

a.  Same— Same— 5aaie— Personal  Liability  for  Part- 
nership Debts.— But  both  partners  are  liable  to  K 
on  their  notes  for  the  hire  of  the  slaves,  notwith- 
standing the  dissolution  of  the  partnership. 

3.  Negotiable  Notes— Based  on  Slave  Services— Pall- 
are  of  Consideration.— During  the  year  1861  slav- 
ery was  recofimized  as  existincr  both  by  the 
United  States  and  Missouri,  and  slaves  owed  no 
aileffiance  to  either;  and  there  could  be  no  de- 
mand for  their  services  by  the  United  States  or 
the  state,  which  could  occasion  a  failure  in  part 
of  the  consideration  of  the  notes. 

The  case  is  fully  stated  in  the  opinion  of 
the  court  delivered  by  Judge  Christian. 

Kirkpatrick  &   Kean,  for  the  appellant. 
Mosby  &  Brown,  for  the  appellee. 

Christian,  J.  delivered  the  opinion  of  the 
court. 

This  is  a   writ  of  error  to  a  judgment  of 
the  Circuit  court  of  I^ynchburg. 

146  *The   suit    was   an    action    of  debt 
brought    by    John    Kirkpatrick,    the 

defendant  in  error,  against  John  M.  Booker 
and  K.  S.  Halsey,  partners  under  the  style 
of  Booker  &  Halsey,  to  recover  the  balance 
due  on  three  notes  executed  by  the  latter 
and  payable  to  the  former,  in  the  aggregate 
amounting  to  the  .sum  of  $1310,  given  for 
the  hires  of  certain  slaves  for  the  period 
between  15th  March  1861,  and  31st  December 
1861. 

At  the  June  term  1869  both  the  defendants 
appeared  and  pleaded  nil  debit;  and  the 
case  was  continued  from  time  to  time,  until 
the  June  term  1871,  when  the  defendant 
John  M.  Booker  tendered  a  special  plea,  in 
the  following  words :  '*And  the  said  defend- 
ant, J.  M.  .£x>ker,  for  further  and  other  plea 
in  this  behalf,  says,  that  at  the  time  of  the 
making  of  the  several  promissory  notes  in 
the  declaration  mentioned,  the  said  defend- 
ant and  his  co-defendant  E.  8.  Halsey,  were 
co-partners  under  the  style  of  Booker  & 
Halsey,  engaged  in  the  manufacture  of 
tobacco  at  or  near  Brunswick,  in  the  state 
of  Missouri ;  which  business  was  conducted 
ezcltisively  in  the  state  of  Missouri,  and  by 
the  said  ]^.  S.  Halsey,  who  was  at  that  time, 
and  long  afterwards,  to  wit :  for  two  years, 
a  resident  of  the  state  of  Missouri :  that  this 
defendant  was  at  the  time  of  making  said 
notes,  and  ever  since  has  been,  and  still  is, 
a  resident  of  the  city  of  I^ynchburg,  in  the 
state  of  Virginia,  and  remained  there  con- 
tinually from  the  date  of  the  making  said 
notes,  till  and  after  1st  day  of  January  1862: 
that  the  said  notes  in  the  said  declaration 
mentioned  were  given  by  said  Halsey  in 
the  name  of  said  firm,  for  the  following 
consideration  and  none  other,  to  wit:  the 
said  note  for  $145,  was  given  for  the  hire  of 
a  negro  slave  (naming  him),  and  the  said 
note  for  $730,  was  given  for  the  hire  of  six 
negro  slaves   (naming  them),  and  the 

147  said  note  of  $435,  was  given  *for  the 
hire  of  three  negro   slaves    (naming 

them),  which  said  slaves  were  the  property 
of  the  plaintiff;  and  that  the  said  hiring 
was  from  the  15th  day  of  March  1861   (the 


date  of  said  notes)  for  the  balance  of  the 
year  1861 ;  and  that  the  said  slaves  were  so 
hired  to  be  employed  in  the  said  business 
of  manufacturing  tobacco  at  or  near  Bruns- 
wick, in  the  state  of  Missouri,  and  were 
there  so  employed  for  the  balance  of  the 
year  1861.  And  the  said  defendant  further 
says,  that  after  the  making  of  the  said  con- 
tract of  hiring,  and  the  making  of  the  said 
notes  in  the  declaration  mentioned,  to  wit : 
on  the  17th  April  1861  a  state  of  war  arose, 
and  was  continued  and  prosecuted  during  all 
the  rest  of  the  year  1861,  and  thereafter 
between  the  government  of  the  United 
States  of  America  to  which  the  state  of 
Missouri  adhered  and  belonged,  and  the 
government  of  the  Confederate  States  of 
America,  to  which  the  state  of  Virginia 
adhered  and  belonged,  and  during  the  por- 
tion of  the  year  1861,  from  the  17th  April 
1861  to  the  1st  day  of  January  1862,  the  city 
of  I/ynchburg,  and  the  residence  of  this 
defendant  and  this  defendant  himself,  were 
continuously  within  the  limits  and  juris- 
diction of  the  said  Confederate  States;  and 
the  town  of  Brunswick,  and  the  residence 
and  persons  of  the  said  Halsey,  and  of  the 
said  plaintiff  and  of  the  said  slaves^  and  the 
business  aforesaid,  were  continuously  within 
the  limits  and  actual  jurisdiction  of  the  said 
United  States;  whereby  the  said  copart- 
nership between  the  defendant  and  said 
Halsey  was  dissolved,  as  of  the  17th  April 
1861,  and  the  capacity  and  right  of  this 
defendant  to  use  and  enjoy  the  services  of 
said  slaves  were  wholly  lost  to  this  defend- 
ant for  the  said  period,  to  wit:  from  the 
said  17th  day  of  April  1861  to  the  end  of 
that  year.  And  so  the  said  defendant  says 
that  as  to  him  the  consideration  of 
148  *said  notes  to  the  extent  aforesaid  has 
wholly  failed ;  whereby  he  has  suffered 
great  damage,  to  wit :  $1065,  as  of  25th  March 
1861.  And  this  he  is  ready  to  verify. 
Wherefore  the  said  defendant  prays  that  the 
said  damages  be  allowed  him  and  set-off 
against  the  said  claim  of  the  said  plaintiff 
in  his  said  declaration  mentioned." 

This  plea  was  rejected  by  the  Circuit 
court,  and  a  judgment  entered  against  the 
defendant  for  the  amount  due  upon  the  notes 
as  claimed  in  the  declaration. 

The  court  is  of  opinion  that  there  was  no 
error  in  the  judgment  of  the  said  Circuit 
court,  rejecting  said  plea,  and  entering  the 
judgment  as  aforesaid. 

The  plea  tendered,  stripped  of  its  verbi- 
agrc,  was  in  substance,  that  during  the 
period  of  the  contract  of  hire,  from  17th 
April  1861  to  the  25th  December  1861,  war 
was  flagrant  between  the  United  States,  of 
which  the  state  of  Missouri  was  a  part, 
and  the  Confederate  States,  of  which  Vir- 
ginia was  a  part;  that  Kirkpatrick  the 
plaintiff  and  Halsey  one  of  the  defend- 
ants and  one  of  the  partners,  and  the  slaves 
hired  by  them,  were  in  the  state  of  Missouri 
and  remained  there;  that  Booker  was  in 
Virginia  and  did  not  change  his  residence; 
that  the  breaking  out  of  the  war  dissolved 
the  partnership  between  Booker  and  Halsey ; 
and  that  therefore  as  to  Booker  the  consid- 


59 


26  GRATT. 


Virginia  Reports,  Annotated. 


140,  ISO,  151,  162 


eration  of  the  notes  for  the  hires  of  these 
slaves  from  17th  April  1861  to  the  end  of 
the  hiring,  25th   December  1861,  had  failed. 

Now  this  conclusion,  of  a  failure  of  con- 
sideration, from  the  facts  admitted  in  the 
plea,  is  as  complete  a  non  sequitur  as  can 
well  be  conceived. 

It  is  admitted  in  the  plea,  that  the  slaves 
were  delivered  to  Booker  &  Halsey  at  the 
contract  price,  that  they  were  employed  by 
the  firm  in  the  manufacture  of  tobacco  at 
Brunswick  in  the  state  of  Missouri 
140  for  the  *whole  period  for  which  they 
were  hired,  and  that  the  services  of 
these  slaves,  (the  property  of  Kirkpatrick), 
which  constituted  the  consideration  of  the 
notes  sued  upon,  were  duly  performed.  But 
Booker,  one  of  the  partners,  seeks,  by  this 
plea,  to  relieve  himself  (not  his  partner) 
from  responsibility,  for  a  just  partnership 
debt,  upon  the  ground  that  the  war  dissolved 
the  partnership  between  him  and  his  co-de- 
fendant, and  that  he  could  not  avail  himself 
of  the  services  of  these  slaves  because  he  was 
separated  from  them  and  his  partner  on 
different  sides  of  belligerent  lines. 

Now  conceding  that  the  partnership  be- 
tween Booker  and  Halsey  was  dissolved,  as 
it  undoubtedly  was  (according  to  the  prin- 
ciples settled  by  this  court  in  Taylor  v. 
Hutchinson,  25  Gratt.  536),  by  the  breaking 
out  of  the  war  and  the  residence  of  the  part- 
ners within  different  belligerent  territorial 
limits  and  jurisdictions;  yet  such  dissolu- 
tion, plainly,  did  not  absolve  them  or  either 
of  them  from  any  obligation  to  pay  the 
partnership  debts. 

Halsey  who  conducted  the  business  in 
Missouri  was  bound  to  account  to  Booker 
for  the  partnership  effects  in  his  hands  at 
the  breaking  out  of  the  war  and  for  any 
profits  he  made  out  of  the  partnership  as- 
sets. Both  partners  were  severally  and 
jointly  t>ound  for  all  antecedent  engage- 
ments. The  dissolution  of  the  partnership 
by  public  war  no  more  extinguished  the 
liability  of  the  partners,  than  a  dissolution 
by  death  of  one  of  the  partners. 

In  the  leading  case  of  Griswold  v.  Wad- 
dington,  16  Johns.  R.  438,  a  case  much  re- 
lied on  by  the  learned  counsel  for  the  plaintiff 
in  error.  Chancellor  Kent  says  (p.  493): 
**The  parties  were  still  partners  as  to  those 
goods  which  had  actually  been  purchased 
by  them  before  the  war,  and  the  parties 
150  as  partners  were  *bound  to  account  to 
each  other  for  the  proceeds  of  those 
goods,  and  equally  bound  as  partners  to 
pay  for  them  if  not  already  paid  for.  A 
dissolution  of  a  partnership  has  only  respect 
to  the  future.  The  parties  remain  bound 
for  all  antecedent  engagements.  The  part- 
nership may  be  said  to  continue  as  to  every- 
thing that  is  past  and  until  all  pre-existing 
matters  are  wound  up  and  settled."  See 
also  Taylor  v.  Hutchinson,  where  the  same 
subject  is  discussed  and  the  same  principles 
affirmed  by  this  court. 

It  is  therefore  manifest  that  the  dissolu- 
tion of  this  partnership  between  Halsey  and 
Booker  did  not  relieve  either  of  the  partners 
from  their  antecedent  obligations,  and  that 


they  are  both  jointly  and  severally  bound 
upon  the  notes  executed  by  them  to  the  plain- 
tiff on  the  25th  March  1861. 

It  may  be  proper  to  notice  another  point 
urged  with  much  earnestness  by  the  learned 
counsel  for  the  plaintiff  in  error,  thongh 
not  strictly  arising  under  the  plea  tendered 
by  the  defendant  Booker;  and  that  is,  that 
these  slaves  whose  services  were  the  oon* 
sideration  of  the  notes  sued  upon,  were  per- 
sons whose  allegiance,  upon  the  breaking 
out  of  the  war,  was  due  to  the  United  States 
government,  and  that  the  government  had 
the  right  to  demand  their  services;  and 
therefore  these  services  could  not  be  con- 
trolled by  the  owner  or  the  parties 
hiring  them;  and  for  that  reason,  they 
could  not  be  regarded  as  property,  the  sul>- 
ject  of  hire ;  and  hence  there  was  a  failure 
of  consideration. 

It  is  sufficient  to  remark,  that  during  the 
period  for  which  these  slaves  were  hired, 
the  institution  of  slavery  was  recognized 
both  by  the  constitution  of  the  United  State* 
and  by  the  laws  and  constitution  of  the  state 
of  Missouri. 

These  persons,  who  by  the  federal 
151  and  state  laws  *were  slaves,  had  none 
of  the  rights,  and  none  of  the  obliga- 
tions of  citizens,  and  owed  no  allegiance  to 
the  government  either  of  the  United  State* 
or  the  state  of  Missouri.  If  allegiance  could 
be  predicated  of  persons  who  by  federal  and 
state  law  were  slaves,  that  allegiance  was 
due  to  their  masters,  and  not  to  any  govern- 
ment, state  or  federal.  These  slaves  were 
the  property  of  the  plaintiff,  of  which  it  is 
admitted  in  the  plea,  the  defendants  had 
the  exclusive  use  during  the  period  of  the 
contract  of  hire,  and  for  which  t>oth  of  the 
partners  are  jointly  and  severally  bound 
according  to  the  terms  of  their  contract  with 
the  plaintiff. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  of  the  Cir- 
cuit court  of  I/ynchbnrg,  and  that  the  same 
be  affirmed. 

Judgment  affirmed. 


152  *Riddell  &  als.  v.  Johnson's  Ex'or  &als. 

Marcli  Term,  1876,  Riclimond. 

I.  WilU— Draftsman  as  Beneficiary.*— A  bequest  in 
favor  of  an  attorney  who  writes  the  will  is  not 

.  necessarily  invalid. 

a.  Same— Onus  ProbandLt— The  onus  probandi  lies  in 
every  case,  upon  the  party  propounding  a  will;  and 

*Wills— Draftsman  as  Beneficiary.— In  Cheatham  r. 
Hatcher.  80  Gratt  69,  the  court  says,  citing  the  prin- 
cipal case:  "Again,  it  is  said  that  Cheatham,  the 
chief  legatee,  was  the  draftsman  of  the  will.  That 
circumstance  does  not  invalidate  the  wilL  It  simply 
imposes  upon  the  court  the  duty  of  increased  vld* 
lance  in  seeing  that  the  will  was  fairly  executed* 
and  that  it  does  in  fact  carry  out  the  wishes  of  the 
testatrix  with  respect  to  her  property.** 

t5ame-Onus  ProlMmdl.— Barton's  Ch.  Pr.  (8d  Ed.) 
page  606,  foot-note  6,  after  citing  the  principal  case, 
says:  "The  burden  of  proof  of  sanity  is  on  the  pro^ 
pounders  of  the  will,  hut  not  so  of  absence  of  fraud 
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be  must  satisfy  tlie  conscience  of  the  court  tliat 
the  Instrument  so  propounded  is  tbe  last  will  of  a 
free  and  capable  testator. 

3.  Same-Draftsmaii  as  Beneficiary— Suspicious  Clr- 
cmnstaaoeL— If  a  party  writes  or  prepares  a  wiU 
under  which  he  takes  a  benefit,  that  is  a  circum- 
stance which  ou£rht  generally  to  excite  the  sus- 
picion of  the  court,  and  calls  upon  it  to  be 
Tiflrilant  and  jealous  in  ezamininff  the  evidence 
in  support  of  the  instrument;  in  favor  of  which 
it  ouffht  not  to  pronounce  tunless  the  suspicion 
Is  removed,  and  it  Is  judicially  satisfied  that  the 
paper  propounded  does  express  the  true  will  of  the 
deceased. 

4.  Sabm— Sane— Same— Open  to  Bxplanatlon.— J  was 
an  unmarried  man  with  a  larere  property,  having 
a  larsre  amount  in  bonds.  B  had  been  his  counsel 
for  years,  in  whom  J  had  sreat  confidence,  and  for 
whom  he  had  a  strong  resrard.  In  February  1867  B 
wrote  J's  will.  In  which  he  firave  the  most  of  his  real 
estate  to  a  number  of  his  iUeffitimate  children,  who 
were  coloured  persons.  He  then  did  not  dispose  of 
Ills  bonds;  which  were  in  B's  hands  for  collection. 
In  June  following  J  sent  for  B  to  write  a  codicil  to 
his  w^ill,  and  after  some  previous  provisions  as  to 
real  estate  among  the  same  parties,  and  providing 
for  the  payment  of  his  debts  and  expenses  of  ad- 
ministration, and  any  orders  he  might  draw  upon 
B  In  his  lifetime  out  of  the  collections  from  the 
bonds,  he  gave  whatever  remained  of  these  bonds 
in  the  hands  of  B  at  J's  death,  to  B  absolutely.  J 
had  a  number  of  next  of  kin,  and  among  them  two 
sisters,  to  none  of  whom  did  he  leave  anything.  It 
being  clearly  proved  that  J  was  entirely  compe- 
tent to  make  a  will;  that  he  dictated  the  bequest 
in  favor  of  B  without  any  suggestion  from  B  or 
any  other  person,  and  repeated  it;  that  it  was  read 
to  him.  and  he  clearly  understood  it,  and  intended 

it  to  be  as  It  was  written:  and  it  appearing 
153      further  that  he  had  been  on  *bad  terms  with 

his  family  for  years,  and  had  expressed  more 
than  once  his  determination  that  none  of  them 
should  have  any  of  his  estate;  the  bequest  toB 
was  held  to  be  a  valid  bequest 

This  waa  a  suit  in  equity  in  the  Circuit 
court  of  Appomattox  county,  brought  in 
September  1871,  by  Richard  Johnson  and 
many    others,  heirs   at  law  and  next  of  kin 

or  of  undue  influence.  McMechan  v.  McMechan, 
17  W.  Va.  688,  as  reported  In  41  Am.  R.  682.  The 
burden  is  on  the  propounder  to  prove  not  only 
the  due  execution  of  the  will  but  the  testamen- 
tary capacity  of  the  testator.  Williams'  £x*or 
T.  Bobiusou.  42  Vt  688,  1  Am.  R.  350.  See  Martin 
V.  Thayer,  87  W.  Va.  88.  A  contrary  view  is  taken, 
in  Am.  &  Eng.  Enc  Law,  vol.  25,  p.  096,  where 
many  of  the  cases  are  collected,  the  text-writer 
adopting  the  more  reasonable  conclusion  that  the 
burden  upon  the  propounder  is  only  to  prove  the 
formal  execution  of  the  will.  For  what  Is  regarded 
as  undue  influence,  see  Carter  v.  Carter,  82Va.  624; 
Miller  V.  Butledge  ^  als..  Id.  868.  The  whole  subject 
of  undue  influence  and  extent  of  testamentary 
capacity  is  weU  discussed  and  expounded  in  the  case 
of  Chappell  et  al,  v.  Trent  et  al„  00  Va.  840.  See  also. 
Tucker  v.  Sandldge,  85  Va.  546;  Porter  ^^  al.  v.  Porter 
^  oi..  80  Va.  118.  For  extent  of  tmdue  influence  suffi- 
cient to  vitiate  a  will,  see  Floyd  v.  Floyd,  8  Strob.  44, 
40  Am.  Dec  6S6:  note,  p.  688.  See  also.  Wise  v.  Fort, 
Va.  Law  Journal.  1883,  p.  441." 


of  John  H.  Johnson  deceased,  against 
Albert  Thornhill,  his  executor,  Thomas  S. 
Bocock  and  others,  to  set  aside  the  last 
clause  of  a  codicil  to  the  will  of  the  said 
John  H.  Johnson,  deceased.  The  court 
made  an  order  in  the  cause  directing"  an 
issue  devisavit  vel  non  to  be  tried  at  its 
own  bar,  in  which  Thornhill  the  executor 
and  Thomas  S.  Bocock,  the  legatee  in  the 
said  clause  of  the  codicil,  should  be  plain- 
tiffs, and  the  plaintiffs  in  the  cause  should 
be  defendants. 

On  the  trial  of  the  issue  Albert  Thornhill, 
the  executor,  was  offered  as  a  witness  to 
support  the  will,  security  having  been  given 
for  the  payment  of  the  costs ;  and  he  was 
objected  to  by  the  defendants  in  the  issue, 
as  incompetent  on  the  ground  that  he  was 
one  of  the  plaintiffs,  named  as  executor 
and  qualified  as  such,  and  also  interested  in 
the  suit.  But  the  court  overruled  the  objec- 
tion and  admitted  the  witness :  and  the  de- 
fendants excepted. 

In  the  progress  of  the  trial  the  defendants 
proposed  to  introduce  James  Grooding  as  a 
witness.  His  wife  was  one  of  the  heirs  at 
law  of  the  testator,  and  they  were  plaintiffs 
in  the  suit;  but  they  had  executed  an 
assignment  of  all  their  interest  in  the 
estate.  The  plaintiffs  in  the  issue  objected 
to  him  as  a  witness,  on  the  grounds  that 
he  and  his  wife  were  parties  and  he  was 
liable  for  costs:  and  the  court  excluded 
him:  and  the  defendants  excepted. 

After  the   evidence  had    been  con- 
154     eluded   the  plaintiffs    *in    the    isst<e 
moved  the  court   to  give   to  the  jury 
the  following  instructions: 

1.  That  the  paper  mentioned  in  the  issue, 
in  order  to  be  the  will  of  the  testator,  John 
H.  Johnson,  must  be  proved  to  have  l>een 
executed  by  him  when  he  was  of  sound 
mind,  according  to  the  formalities  pre- 
scribed by  the  statute,  to  wit:  Must  be 
proved  to  have  been  assigned  by  him  in  the 
presence  of  the  subscribing  witnesses,  and 
to  have  been  attested  by  them  in  his  pres- 
ence and  in  the  presence  of  each  other,  all 
l>eing  present  together;  and  the  burden  of 
proving  this  is  upon  the  plaintiffs  in  the 
issue,  Albert  Thornhill  and  Thomas  S. 
Bocock. 

2.  That  the  last  clause  of  said  paper,  so 
far  as  it  gives  a  beneficial  interest  to  'iniomaa 
S.  Bocock,  must  be  regarded  as  a  testamen- 
tary bequest,  and  its  validity  tested  by  the 
laws  of  testamentary  bequests,  and  not  by 
the  law  of  contracts. 

3.  That  if  it  be  proved  that  Thomas  S. 
Bocock,  who  wrote  said  paper,  was  at  the 
time  of  such  writing  the  attorney  of  John 
H.  Johnson,  and  is  himself  a  large  ben- 
eficiary under  its  provisions,  this  raises  a 
suspicion  against  it,  and  makes  it  the  duty 
of  the  jury  to  be  vigilant  and  jealous  in 
examining  the  evidence  in  its  support. 
But  if  the  suspicion,  which  such  fact  ought 
generally  to  excite,  be  removed ;  and  if  it  be 
proved  that  the  said  paper  was  prepared 
according  to  instructions  freely  and  spon- 
taneously given  by  the  testator,  and  was 
distinctly   read   over  to,    and     its    purport 
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understood  bj  him  after  its  preparation, 
then  the  jury  may  find  that  it  is  the  true 
will  of  the  testator;  it  being  the  law  of  the 
land  that  an  attorney  may  take  a  benefit 
under  the  will  of  a  client  if  no  undue  in- 
fluence was  exerted  by  him  over  the  testator, 
and  the   will  was   not   executed   under   any 

mistake  or  misapprehension. 
166  *4.  That  if  it  be  proved  to  the  satis- 
faction of  the  jury,  that  the  said  John 
H.  Johnson,  for  a  number  of  years  of  his 
life,  extending  down  to  the  execution  of 
said  paper,  entertained  a  feeling-  of  aver- 
sion and  dislike  for  his  relations,  who 
would  by  law  be  his  next  of  kin  and  heirs- 
at-law,  and  had  a  fixed  purpose  not  to  give 
them  any  part  of  his  estate,  then  this  fact 
is  sufficient  to  rebut  any  presumption  against 
said  paper,  arising  merely  from  the  fact 
that  none  of  said  relations  are  made  bene- 
ficiaries therein. 

5.  That  unless  the  jury  believe  from  the 
evidence  that  one  or  both  of  the  propound- 
crs  of  the  will,  or  somebody  for  him  or  them, 
induced  the  said  Johnson  to  make  said 
paper,  or  some  provision  thereof,  by  force, 
coercion,  or  by  importunity  which  he  (John- 
son) could  not  resist,  or  procured  the  same 
by  some  other  unfair  means  or  practice, 
then  the  said  paper  cannot  be  held  void  on 
the  ground  of  undue  influence ;  it  being  the 
true  interpretation  of  the  law  of  wills  that 
the  influence  to  avoid  a  testamentary  bequest 
must  amount  to  force  or  coercion,  and  im- 
pose on  the  testator  a  provision  not  in  ac- 
cordance with  his  own  free,  unbiased  will. 
^  6.  That  neither  sickness,  old  age,  nor 
impaired  intellect,  even  if  the  jury  believe 
from  the  evidence  that  any  one  or  all  of 
them  existed  in  this  case,  are  sufficient  to 
render  void  the  provisions  of  said  paper, 
or  any  of  them;  but  if  the  jury  also  believe 
from  the  evidence  that  the  testator  at  the 
time  of  executing  the  same  '  'was  capable  of 
recollecting  the  property  he  was  at>out  to 
dispose  of,  the  manner  of  distributing  it, 
and  the  objects  of  his  bounty,"  then  they 
must  find  that  he  had  legal  capacity  suffi- 
cient to  make  a  valid  disposition  of  his 
estate. 

7.  And  finally,  if  the  jury  belike 
166  from  the  evidence,  *that  the  paper 
mentioned  in  the  issue  was  signed 
and  executed  by  the  testator  according  to 
law,  as  set  forth  in  the  first  instruction,  that 
is  several  provisions  were  attested  with  the 
full  consent  of  his  will  and  understanding, 
uninfluenced  by  importunity  and  without 
any  fraud  practiced  upon  him  by  the  pro- 
pounders  of  the  will,  or  either  of  them,  or 
any  other  person,  and  that  the  testator  had 
adequate  testamentary  capacity,  then  the 
said  paper  and  all  its  provisions  is  the  true 
will  of  said  John  H.  Johnson,  and  it  is  the 
duty  of  the  jury  to  find  accordingly. 

And  the  defendants  in  the  issue  moved 
the  court  to  give  to  the  jury  the  following 
instructions,  to  wit : 

1.  If  the  jury  believe  from  the  evidence, 
that  on  the  17th  day  of  June  1867  Thomas 
8.  Bocock  was  the  sole  professional  adviser, 
as  an  attorney  at   law  of  John  H.   Johnson, 


and  had  been  such  for  some  years  prior  to 
said  time,  and  was  on  that  day  employed 
in  his  said  capacity  of  attorney  and  pro- 
fessional adviser  to  prepare  a  codicil  to  the 
will  of  said  Johnson,  which  will  he  had 
previously  prepared  for  him  on  the  18th  of 
February  1867,  and  did  prepare  the  codicil 
to  said  will,  which  codicil  is  dated  June  17, 
1867,  and  was  probated  on  the  9th  day  of 
August  1867,  and  that  in  the  preparation  of 
said  codicil  said  Johnson  had  no  aid  from 
any  other  person  than  said  Bocock,  further 
than  that  Albert  Thomhill,  who  is  named 
as  executor  in  the  codicil,  was  present 
during  its  preparation,  though  not  interfer- 
ing in  the  matter  beyond  privately  urging 
Bocock  to  write  the  bequest  in  his  own  favor 
when  he  saw  Bocock  hesitate  to  do  it ;  and 
further,  that  when  the  preparation  of  the 
codicil  was  completed,  and  it  was  ready  to 
be  witnessed,  William  T.'Pankey  and  James 
A.  Agee,  two  neighbors,  were  called  in  to 
witness  its   execution,  who   read  the 

167  codicil  to  him,   and  ^satisfied  them- 
selves that  he  understood  it,  and  then 

duly  attested  it  in  his  presence,  and  at  his 
request  then,  although  they  believe  that  the 
decedent  was  competent  to  make  a  will, 
and  did  fully  understand  what  he  was  about, 
and  fully  understand  the  contents  of  the 
codicil,  and  that  the  conduct  of  Bocock, 
the  attorney,  was  fair,  and  his  purposes 
honest,  and  that  he  did  not  designedly  take, 
or  conceive  that  he  was  taking,  any  advan- 
tage of  his  professional  influence  over  his 
client,  they  must  find  that  the  bequest 
made  under  such  circumstances  to  Bocock 
is  contrary  to  the  policy  of  the  law  and  in- 
valid, and  that  so  much  of  said  codicil  as 
contains  said  bequest  is  not  the  true  will 
and  testament  of  John  H.  Johnson. 

2.  The  jury  are  instructed  that,  under  the 
circumstances  under  which  the  codicil  of 
June  17,  1867,  to  the  will  of  John  H.  John- 
son was  made,  as  shown  by  the  testimony 
of  the  witnesses  for  the  plaintiffs  in  this 
issue,  they  are  bound  to  presume  that  the 
bequest  in  said  codicil,  contained  in  favor 
of  Thomas  S.  Bocock,  was  made  under  un- 
due influence. 

3.  The  jury  are  instructed  that  as  the  tes- 
tamentary disposition  in  favor  of  Thomas 
8.  Bocock,  made  in  the  codicil  of  June  17, 
1867,  to  the  will  of  John  H.  Johnson,  appears 
from  the  evidence  in  this  case  to  have  been 
formed  in  Johnson's  mind  in  the  presence 
of  said  Bocock,  and  while  he  was  actually 
employed  as  the  attorney  of  said  Johnson, 
in  preparing  the  codicil  to  his  will,  and 
while  Johnson  was  without  any  competent 
independent  advice,  they  are  bound  to  pre- 
sume, from  the  relation  of  the  parties,  that 
the  bequest  to  said  Bocock  was  the  offspring 
of  undue  influence ;  and  even  if  the  subse- 
quent execution  of  the  codicil,  in  the  pres- 
ence  of  the   attesting    witnesses,  and    the 

withdrawal  at  that  time  of  Bocock  from 

168  Johnson's  presence,  and  the  *other 
circumstances  attending  the  execu- 
tion, should  satisfy  the  jury  that  this  in- 
fluence had  been  overcome  by  Johnson  before 
the  final  execution  of  the  codicil,  yet  when 
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Bocock  subsequently  heard  of  the  wish  of 
Johnson  to  alter  this  clause  of  the  codicil, 
and  contented  himself  with  merely  writing 
the  letter  and  accompanying  papers  of 
June  25tb,  1867,  he  so  far  failed — no  matter 
how  honest  his  purposes — in  that  full  dis- 
charge of  his  professional  duty  which  the 
law  exacts  from  an  attorney  in  his  circum- 
stances as  to  render  invalid  the  bequest  in 
his  favor. 

4.  The  jury  are  instructed  that  so  much 
of  the  codicil  of  the  17th  June,  1867,  to  the 
will  of  John  H.  Johnson,  as  makes  a  bequest 
to  Thomas  S.  Bocock,  having  been  prepared 
by  the  said  Bocock  as  the  attorney  and  pro- 
fessional adviser  of  said  Johnson,  cannot, 
under  the  law  of  this  court,  be  held  as  a  part 
of  the  true  last  will  and  testament  of  said 
Johnson,  unless  it  be  found  by  them  from 
the  evidence,  that  in  the  making  of  so  much 
of  said  codicil  as  makes  said  bequest,  the 
aaid  Johnson  had  the  aid  of  independent 
advice  from  some  competent  third  party ; 
and  that  the  mere  presence  of  Albert  Thorn- 
hill,  who  was  named  as  executor  in  the 
codicil,  and  whose  only  active  intervention 
in  making  of  said  codicil  was  his  privately 
urging  on  Bocock  to  write  the  bequest  in 
his  own  favor,  did  not  constitute  or  furnish 
such  independent  advice. 

5.  The  jury  are  instructed,  that  to  enable 
the  plaintiffs  in  this  issue  to  sustain  so 
much  of  said  issue  on  their  part  as  involves 
the  validity  of  that  clause  of  the  codicil  of 
June  17,  1867,  to  the  will  of  John  H.  John- 
son, which  contains  the  bequest  to  Thomas 
8.  Bocock,  they  must  have  shown  from 
the  evidence,  to  the  satisfaction  of  the  jury, 
that  Johnson   was    not  only    competent   to 

make  a  will  and  fully  understood  the 
160     contents  *of  said  codicil,    but  that  he 

intended  the  same,  at  the  time  of  exe- 
cuting it,  as  a  final  disposition,  in  the  e  /ent 
of  his  death,  of  the  property  embraced  in  it ; 
and  that  his  testamentary  papers  in  regard 
to  said  property  was  not  formed  under  the 
influence  of  the  presence  of  the  said  Bocock, 
as  his  attorney  and  professional  adviser,  the 
existence  of  which  influence  the  jury  are 
bound  to  presume  from  the  relation  %  c  the 
parties  and  their  presence  together;  and 
that  he  had,  during  the  preparation  of  the 
codicil,  or  prior  to  its  execution,  such  in- 
dependent aid  or  advice  from  some  compe- 
tent third  party  as  actually  restored  him, 
before  its  execution,  to  entire  freedom  from 
any  such  influence. 

6.  The  court  instructs  the  jury  that  though 
they  should  believe,  from  the  evidence,  that 
on  the  17th  day  of  June,  1867,  John  H. 
Johnson  was  of  competent  mental  capacity 
to  dispose  of  his  property,  yet,  if  they 
should  further  believe  from  the  evidence, 
that  by  the  will  of  the  said  John  H.  John- 
son, bearing  date  the  18th  day  of  February, 
1867,  disposing  of  a  part  of  his  estate, 
Albert  Thomhill  was  appointed  the  exec- 
utor thereof,  and  Thomas  S.  Bocock  was 
appointed  his  legal  adviser  thereunder,  and 
a  referee  to  settle  any  disputes  that  might 
arise  under  the  same  as  therein  specified; 
and  that  the  said  Albert  Thomhill  and  the 


said  Thomas  S.  Bocock  accepted  the  said 
several  trusts  therein  respectively  imposed 
upon  them ;  and  further,  that  at  and  l^f ore 
the  said  17th  day  of  June,  1867,  the  said 
Thomas  8.  Bocock  was  and  had  been  for 
some  years  the  general  counsel  and  attorney 
of  the  said  John  H.  Johnson  in  and  about 
all  of  his  legal  business,  and  that  on  that 
day  the  said  Thomas  8.  Bocock  was  em- 
ployed as  such  attorney  and  counsel  by 
the  said  John  H.  Johnson,  in  and  about  the 
special  business  of  the  drafting  and 
execution  of  a  codicil  to  the  said  will, 

160  Mesigned  to  be  a  further  disposition 
of  the  estate  of  the  said  Johnson,  and 

that  the  said  Thomhill,  appointed  the  exec- 
utor of  the  said  will  as  aforesaid,  was  pres- 
ent and  took  an  active  part  in  the  transac- 
tions thereof,  and  that  the  said  Bocock, 
acting  as  such  attorney  and  counsel,  drafted 
the  last  clause  of  said  paper,  purporting  to 
be  a  codicil  to  the  said  will,  with  the  knowl- 
edge and  approval  of  the  said  Albert 
Thomhill,  executor  as  aforesaid,  and  named 
as  the  executor  in  the  said  alleged  codicil, 
and  that  the  said  attorney  and  counsel  failed 
and  omitted,  with  the  knowledge  and  ap- 
proval of  the  said  executor,  to  attend 
personally  to  the  execution  of  the  said 
alleged  codicil,  and  withdrew  himself  from 
the  room  of  the  said  Johnson,  and  remained 
out  of  doors  while  the  said  executor,  together 
with  the  other  subscribing  witnesses  to  the 
said  paper,  went  into  the  room  and  by  the 
bedside  of  the  said  Johnson  to  take  charge 
of  the  execution  of  the  said  papers  by  the 
said  Johnson  as  a  codicil  to  his  will,  and 
the  said  paper  was  then  executed  by  the 
said  Johnson  without  any  advice,  either 
from  the  said  attesting  witnesses  or  from 
any  other  person,  and  that  afterwards  the 
said  Johnson  expressed  a  wish  to  change 
that  clause  in  the  said  paper  which  directed 
how  his  property  and  money  should  be  dis- 
posed of  after  his  death,  and  that  said  wish 
was  communicated  to  the  said  counsel  and 
attorney  by  the  said  executor,  and  the  said 
counsel  and  attorney  did  not  personally 
attend  on  the  said  Johnson  for  the  purpose 
of  executing  the  said  wish,  or  send  to  him 
a  competent  and  disinterested  adviser* 
other  than  the  said  executor,  to  execute  the 
said  wish  in  the  premises,  but  instead 
thereof,  while  remaining  away  himself, 
sent  to  the  said  Johnson  by  the  said  exec- 
utor the  letter  of  the  25th  of  June,  1867, 
together  with  the  papers  accompanying 

161  *the  same  therein  referred  to,  and  never 
thereafter  went  to  see  the  said  Johnson 

before  his  death  (on  the  10th  day  of  July, 
1867),  and  no  sufficient  reason  appears  why 
his  said  counsel  and  attorney  should  not 
have  done  so  upon  said  special  business 
under  the  circumstances  of  the  case  in  view 
of  his  relation  to  his  said  client  as  aforesaid, 
and  of  his  interest  under  the  said  alleged 
codicil;  and  that  his  said  client  was  in 
advanced  old  age,  and  afflicted  with  a  disease 
or  diseases  expected  soon  to  end  in  his  death, 
and  that  the  said  executor  and  said  confi- 
dential counsel  and  attorney  were  aware  of 
his  condition,    and  had   notice  of  the  same  ; 
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and  that  said  counsel  and  attorney,  after 
the  execution  of  the  said  paper  by  his  said 
client,  and  before  his  death,  was  in  his 
immediate  neigfhborhood  and  failed  to  call 
and  see  his  client  upon  the  said  subject,  but 
upon  the  death  of  his  said  client  promptly 
went  to  his  house,  and,  with  the  consent  of 
the  said  executor,  took  charge  and  control 
of  the  property  and  bonds  referred  to  in  the 
said  latter  clause  in  said  paper,  and  that  he 
afterwards  used  the  same  with  the  knowledge 
and  consent  of  the  said  executor  as  if  the 
said  paper  were  a  valid  codicil ;  and  that 
the  said  Thornhill,  named  as  executor  in 
said  will  and  said  paper  purporting  to  be  a 
codicil,  has  never  rendered  any  account  of 
his  transactions  as  executor,  and  has  never 
received  any  money  from  the  said  counsel 
and  attorney,  or  paid  any  debts  due  by  said 
estate,  but  has  given  and  submitted  the 
whole  management  of  said  matters  under 
the  said  paper  of  the  17th  of  June,  1867, 
to  the  control  of  the  said  counsel  and  attor- 
ney, and  the  said  counsel  and  attorney  has 
himself  rendered  no  account  of  his  transac- 
tions in  respect  to  the  same,  and  that  the 
property  and  effects  which   came   into  the 

hands  of  the  said  counsel  and  attor- 
1 62     ney  under  the  said  *last  clause  of  said 

alleged  codicil  were  of  large  amount 
and  greatly  exceeding  in  value  the  indebt- 
edness of  said  estate,  then  the  jury  must 
find  that  said  last  clause  of  said  paper  is 
null  and  void,  and  is  not  a  part  of  the  will 
of  the  said  John  H.  Johnson. 

And  the  court  gave  the  jury  the  said 
instructions  asked  for  by  the  plaintiffs  in 
the  issue,  and  rejected  and  refused  to  give 
the  said  instructions  asked  for  by  the  de- 
fendants in  the  issue ;  to  which  said  several 
rulings  of  the  court  the  defendants  in  the 
said  issue  excepted. 

The  jury  found  by  their  verdict,  "that 
the  paper  writing  dated  the  I7th  day  of 
June  1867,  purporting  to  be  a  codicil  to  the 
will  of  John  H.  Johnson,  deceased,  is  in  all 
its  parts  and  provisions  the  true  will  of 
John  H.  Johnson,  deceased."  And  the  plain- 
tiffs in  the  suit,  the  defendants  in  the  issue, 
moved  the  court  to  set  aside  the  verdict  of 
the  jury,  and  to  refuse  to  enter  any  decree 
In  accordance  therewith,  because  the  said 
verdict  is  contrary  to  law  and  the  evidence. 
But  the  court  overruled  the  motion ;  and  the 
plaintiffs  excepted ;  and  the  court  spread  the 
facts  proved  upon  the  record. 

Be  it  remembered,  that  on  the  trial  of  the 
issue  in  this  case  the  following  were  all  the 
facts  proved  before  the  jury: 

It  was  proved  that  John  H.  Johnson  died 
at  his  residence,  in  the  county  of  Appomat- 
tox, on  the  10th  day  of  July  1867,  at>out  3 
o'clock  in  the  afternoon.  That  on  the  18th 
<lay  of  February  1867  he  made  a  will,  which 
was  prepared  for  him  by  Thomas  S.  Bocock, 
who  was  then,  and  had  for  several  years 
before  that  time  been  his  attorney  at  law 
and  legal  adviser  in  all  his  business  matters 
requiring  the  aid  of  an  attorney.    That  said 

wiU  was  witnessed  by  William  T, 
J  63     Pankey,  *James  A,   Agee  and  Albert 

Thornhill.     That,  on  the  15th  day  of 


June  1867,  Thomas  S.  Bocock,  who  had 
been  sent  for  by  John  H.  Johnson,  went  to 
the  house  of  said  Johnson  late  in  the  after- 
noon, and  learned  from  Johnson  that  he 
wished  him,  Bocock,  to  prepare  for  him  a 
codicil  to  his  will;  whereupon  Bocock  told 
him  that  it  was  then  too  late  to  prepare  the 
codicil  that  day,  and  undertook  to  come 
again  on  Monday  and  prepare  it;  and  on 
Monday  morning,  about  an  hour  after  sun- 
rise, Bocock  accordingly  reached  Johnson's 
house  again.  When  Bocock  reached  there 
on  this  occasion  he  found  Albert  Thornhill 
there.  Albert  Thornhill  lived  not  far  off, 
and  had  gone  over  that  morning  to  see 
Johnson,  not  knowing  anything  of  any  pur- 
pose to  make  a  codicil  to  the  will.  When 
Bocock  arrived  he  told  Johnson  that  he  had 
come  there  to  complete  that  little  item  of 
business,  and  that  if  he  wished  it  done  it 
would  be  necessary  for  Mr.  Thornhill  to  go 
home  and  get  the  will,  which  was  in  his 
possession.  Mr.  Thornhill  went  and  brought 
the  will,  and  Mr.  Bocock  then  told  Mr. 
Johnson  that  he  was  ready  to  proceed; 
whereupon  the  preparation  of  the  codicil 
began.  Mr.  Johnson,  who  said  in  the  be- 
ginning that  he  would  give  nothing  to  his 
relations,  had  given  several  directions  about 
disposing  of  his  lands,  which  Mr.  Bocock 
put  in  writing  to  his  satisfaction,  and  they 
came  to  the  disposition  of  his  money  and 
bonds  and  the  residue  of  his  estate.  Mr. 
Johnson  said  he  was  **a  little  at  a  loss  how 
to  manage  that,'*  or  **now  you  are  too  hard 
for  me, '  *  or  some  such  expression ;  and  he 
spoke  of  his  money  being  mostly  out  and 
barred  by  the  stay  law,  and  said  that  after 
all  his  just  debts  were  paid,  and  particularly 
if  many  such  debts  came  against  him  as 
Mosby's  debt,  there  would  be  but  little  left; 

and  said  further,  that  he  had  thous^ht 
164    of    giving     his    sister    Sally    *(Mr8. 

Dunn)  and  his  sister  Betsy  (Mrs. 
Miller)  $500  each,  but  that  he  had  heard 
they  had  threatened  to  sue  his  estate  as 
soon  as  he  was  dead,  and  he  would  give 
them  nothing;  and  said  further,  alluding, 
as  witnesss  supposed,  to  his  relations,  that 
he  would  not  give  any  of  them  anything — 
they  might  get  what  they  could  at  the  end 
of  the  law:  and  he  said  to  Mr.  Bocock  and 
Mr.  Thornhill  **I  want  you  to  give  me  your 
advice. ' '  Mr.  Bocock  told  him  if  he  ( Bocock ) 
was  to  advise  him  the  will  would  not  be  his 
own,  but  his  (Bocock's).  He  hesitated,  and 
then  asked  Mr.  Bocock  how  it  would  do  to 
collect  his  money  and  put  it  in  bank  with- 
out interest.  Mr.  Bocock  told  him  if  he  did 
so,  and  died  without  disposing  of  it,  his 
relations  would  get  it.  Johnson  said  he  did 
not  want  that;  he  did  not  want  them  to 
have  it.  He  then  asked  Bocock  how  it 
would  do  for  him  (Bocock)  to  collect  it,  and 
hold  it  subject  to  his  order.  Bocock  said 
that'l  do.  Johnson  said  suppose  I  draw 
orders  on  you.  Bocock  said  he  would  accept 
them,  payable  when  money  sufficient  was 
collected.  Johnson  then  said  now  I  can 
arrange  it,  and  he  told  Mr.  Bocock  that  if 
he  did  not  order  it  out  of  his  hands  in  his 
lifetime  it  was  to  be  his.  That  it  was  now^ 
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11  or  12  o'clock,  and  Johnson  called  for  his 
woman  and  ordered  her  to  make  a  pitcher 
of  lemonade,  which  was  done,  and  she 
handed  a  glass  to  Thomhill  and  one  to 
Bocock,  who  offered  his  to  Johnson,  who 
declined,  and  remarked,  * 'these  g-entlemen 
would  probably  like  to  have  theirs  spiked," 
and  ordered  her  to  get  his  bottle  of  liquor. 
Then  the  business  was  suspended,  because 
Johnson  seemed  to  be  tired,  and  he  was 
allowed  to  rest  until  two  or  three  o'clock, 
during  which  time  Bocock  and  Thornhill 
with<£ew  from  Johnson's  room.  Then 
Bocock    and    Thomhill    again    entered    his 

room,  and  he  seemed  to  be  asleep,  when 
166     Bocock    said  rouse   him  and  *let's  get 

to  work;  then  the  business  was  re- 
sumed, and  Johnson  said  a  second  and  third 
time  that  he  wanted  him  (Bocock)  to  collect 
his  money,  and  hold  it  subject  to  his  orders 
during  his  lifetime.  Bocock  asked  what 
was  to  be  done  with  it  in  case  of  his  death. 
Johnson  replied,  if  1  do  not  order  it  out  of 
jour  hands  it  will  be  yours.  Bocock  seemed 
unwilling,  and  refused  to  write  that  down, 
and  said  to  Thornhill  that  he  had  never 
done  anything  to  bring  reproach  on  himself. 
Thomhill  in  a  low  voice,  unheard  by  John- 
son, who  was  a  little  deaf,  told  Bocock  he 
ought  to  do  so,  as  Johnson  had  told  him 
several  times;  that  Mr.  Johnson  had  sent 
for  him  to  write  his  will,  and  that  seemed 
to  be  his  will;  and  Johnson  himself  said, 
with  some  impatience,  **I've  told  you  sev- 
eral times,  write  it  as  I  say."  Bocock  then 
wrote  it  down.  Johnson  then  asked  Bocock 
how  it  would  be  if  he  (Johnson)  should  draw 
orders  on  him  before  he  had  collected  the 
money.  Bocock  told  him  he  would  accept 
the  orders,  payable  when  the  money  came 
to  his  hands.  In  the  course  of  the  prepara- 
tion of  the  codicil,  Bocock,  who  put  it  all 
down  first  in  the  form  of  notes,  read  over 
the  notes  to  him  several  times,  and  the  list 
of  bonds  appended  to  the  codicil  was  pre- 
pared at  the  dictation  of  Johnson  from 
memory.  When  it  was  completed,  Thornhill, 
who  had  been  told  by  Johnson  that  he 
wanted  the  same  witnesses  to  the  codicil 
who  witnessed  the  will,  sent  for  William  T. 
Pankey  and  James  A.  Agee  for  the  pur- 
pose. They  came  about  night.  Bocock, 
who  was  in  the  yard  when  Pankey  came, 
gave  him  the  codicil,  and  Pankey  took  the 
codicil  from  Bocock  and  went  in  and  read 
it  to  Johnson.  This  was  by  candle-light. 
Twice  during  the  reading  Pankey  asked 
him  if  he  heard.  Johnson  both  times  said  he 
did,  and  once  said  he   had   already  heard  it 

read.  When  the  reading  was  completed 
166     ^Johnson    signed    it,    and   Thornhill, 

Agee  and  Pankey  subscribed  it  as 
witnesses  at  his  request,  all  three  of  them 
and  Johnson  being  together  when  this  was 
done.  In  the  opinion  of  the  subscribing 
witnesses  Johnson  was  fully  competent  to 
make  a  will,  and  the  witnesses  took  pains 
to  satisfy  themselves  on  this  point.  The 
will  and  codicil  are  in  the  following  words 
and  figures,  to  wit: 
[See  at  close  of  testimony.] 
During   the   preparation   of    the   codicil, 


several  colored  people,  formerly  slaves  of 
Johnson,  were  about  the  house,  among  them 
Martha,  who  had  been  kept  by  him  as  a  wife, 
and  Albert  and  Washington,  who  were  re- 
puted to  be  his  natural  children.  They  with- 
drew from  the  room  when  the  writing  was 
done,  but  Albert  and  Washington  were  in 
the  adjoining  room,  the  door  of  which  was 
open,  and  heard  and  saw  all  that  passed,  as 
Johnson  was  a  little  deaf,  and  conversation 
with  him  was  necessarily  loud.  Johnson 
was  an  old  man,  seventy  years  old  or  more ; 
at  least  that  in  1859.  His  health  on  the 
17th  June  had  become  bad.  He  had  been 
for  some  time  confined  to  his  bed,  but  could 
get  up  and  even  sit  up.  He  continued  after 
the  17th  June  to  grow  worse  until  his  death. 
The  main  symptoms  of  his  disease  was 
dropsy  and  inability  to  retain  his  urine, 
and  he  required  constant  attention,  which 
was  chiefly  given  him  by  his  woman  Martha. 
He  slept  a  good  deal,  but  had  a  habit,  many 
years  before  his  death,  of  appearing  listless 
and  closing  his  eyes,  when  really  he  would 
be  watchful  and  attentive. 

Between  1848  and  1860  William  M.  Cabell 
was  his  attorney  and  legal  adviser.  In  the 
year  1859  Cabell  prepared  a  will  for  him,  by 
which  he  freed  his  negroes  and  gave  to  his 
natural  children,  some  of  whom  were  white 
and  some  black,  the  bulk  of  his  estate, 
167  but  nothing  *to  any  lawful  relation. 
He  often,  during  the  time  Cabell  was 
his  attorney,  expressed  himself  to  Cabell 
as  very  hostile  to  his  relations,  with  some 
of  whom  he  had  much  bitter  litigation,  and 
said  they  had  worried  him  all  his  life  with 
law  suits,  and  had  huntefd  him  like  a  wild 
beast,  and  he  often  declared  his  purpose  of 
never  giving  them  a  cent,  and  to  other 
witnesses  he  subsequently  made  similar 
declarations. 

By  the  will  of  1859  he  made  Cabell  and 
one  James  A.  Wright  his  executors,  and 
gave  each  of  them  $5,000  in  lieu  of  commis- 
sions as  executors. 

Some  days  after  the  codicil  was  executed 
Johnson  sent  for  Thomhill  and  said  to  him 
that  Susan  Johnson,  and  perhaps  others, 
had  been  telling  him  he  had  given  all  his 
property  to  Bocock,  and  had  no  control  over 
it.  Thornhill  told  him  it  was  not  so,  and 
that  he  would  not  have  witnessed  any  such 
will,  and  told  him  he  would  go  or  send  for 
any  person  he  (Johnson)  might  wish  to 
write  the  codicil  over  for  him.  He  said  no, 
he  wanted  no  one  but  Mr.  Bocock,  and  that 
Mr.  Bocock  would  come  down  after  his 
court  in  L/ynchburg  was  over.  Johnson 
said  he  wanted  some  alteration  made  in 
the  last  clause  of  his  codicil,  but  what  it 
was  Thornhill  could  not  get  him  to  say. 
Thomhill  told  him  he  could  not  wait, 
because  he  could  not  live  long.  On  the 
24th  June,  Thomhill  went  to  I^ynchburg 
and  saw  Bocock,  and  told  him  what 
had  taken  place  between  him  and  Johnson 
since  the  codicil  was  written.  Bocock  there- 
upon wrote  to  Johnson,  and  sent,  by  Thom- 
hill, a  letter  and  two  accompanying  papers. 
[See  post.] 

Thornhill  took  them  to  Johnson  on  the  26th 
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June.  Johnson  rose  up  and  sat  on  the  side 
of  the  bed  and  read  the  letter,  but  not  the 
accompanying*  papers,  and  said  he  was  satis- 
fied, and  that  Mr.  Bocock  understood 
168  *the  matter  as  he  did,  and  that  he  had 
retained  full  control  over  his  property, 
and  if  it  pleased  God  he  should  live  five 
or  six  months  he  might  make  some  little 
change  in  the  latter  clause  of  his  codicil. 

Thornhill  went  to  see  Johnson  every  day 
but  two  from  the  I7th  June  till  he  died. 
He  lived  one  and  a  quarter  miles  from  John- 
son. When  he  took  the  letter  and  accom- 
panying papers  from  Bocock  in  I/ynchburg, 
it  was  understood  between  him  and  Bocock 
that  if  Johnson  wanted  Bocock  to  come 
down  before  his  court  in  L/ynchburg  was 
over,  he,  Thornhill,  would  send  for  him  and 
let  him  know,  and  Bocock  would  come  at 
once,  which  understanding  was,  however, 
not  communicated  to  Johnson.  No  further 
communication  took  place  between  Thornhill 
and  Bocock  until  the  death  of  Johnson,  at 
which  time  Bocock  was  at  his  own  plan- 
tation,  about  three  miles  from  Johnson's. 

Bocock  had  ^some  few  days  before  come 
down  to  his  plantation  from  I/ynchburg, 
on  his  way  to  Buckingham  court,  where  he 
was  on  Monday,  the  8th  day  of  July,  and 
from  which  place  he  returned  to  his  planta- 
tion on  Tuesday,  the  9th  day  of  July,  and 
when  the  death  took  place  on  th^  10th  July, 
he  was  sent  for  by  Thornhill  and  went  over 
to  Johnson's  at  once. 

On  the  night  of  the  17th  June,  after  the 
codicil  was  finished,  Washington  Johnson, 
one  of  his  colored  natural  children,  ap- 
proached his  bedside  and  said  to  him,  now, 
to  a  moral  certainty,  you  have  given  Mr. 
Bocock  everything,  and  have  made  no  provi- 
sion for  us.     He  said,  *'I  am  not  dead  yet." 

It  was  proved  by  Cabell  that  while  he  was 
attorney  for  Johnson,  from  1848  to  18^, 
Johnson  was  a  man  of  strong  mind,  hard 
in  his  disposition,  even  with  his  natural 
children,  of  inflexible  will,  and  of  a 
160  suspicious  ^disposition,  and  extremely 
bitter  in  his  feelings  towards  his 
relations. 

All  the  subscribing  witnesses  knew  John- 
son well,  but  Agee  and  Pankey  were  neither 
intimate  with  him,  and  very  seldom  saw 
him.  Thornhill  had  known  him  for  forty 
years,  but  was  not  in  the  habit  of  visiting 
him  till  the  codicil  was  made,  and  very 
seldom   before  that  time  went  to  his  house. 

Some  time  during  the  war  the  profes- 
sional relations  began  between  Johnson  and 
Bocock.  Once  during  the  war  Johnson 
talked  with  James  A.  Wright,  who  was  in 
the  habit  of  transacting  some  of  his  busi- 
ness for  him,  about  making  a  will  and  free- 
ing his  negroes,  and  talked  of  getting  Bocock 
to  write  it  for  him,  Wright  told  him  that 
Bocock  was  speaker  of  the  Confederate  con- 
gress, and  could  do  it  as  well  or  better  than 
any  other  man. 

It  was  proved  by  Cabell  that  during  his 
attorneyship,  and  by  another  witness  that 
subsequently,  Johnson  spoke  of  his  estate 
being  probably  involved  in  litigation  after 
his  death,  and  declared  his  purpose  of  leav- 


ing his  executor  strong-handed  to  defend  it. 
A  day  or  two  after  the  codicil  was  made, 
Johnson  was  spoken  to  about  making  some 
provision  for  his  servant  Martha.  He  said 
when  they  were  slaves,  all  they  wanted  'was 
freedom;  and  when  they  got  free  they 
wanted  a  home,  and  now  they  wanted  every- 
thing he  had,  and  they  shouldn't  have  it. 
On  the  occasion  of  the  conversation  above 
referred  to,  between  Albert  and  Johnson  at 
Johnson's  bedside,  Johnson  said  to  Albert: 
**The  stay-law  and  the  bankrupt  law  are 
against  my  money.  Before  you  were  free 
it  was  nothing  but  freedom;  then  the  state 
set  you  free,  then  you  want  money;  now, 
you  must  work  for  money  as  I  did.  My 
estate  is  going  to  be  sued;  they  are  go- 
ing  to  sue   you  and   your    children — 

170  *them  in  the  cradle  and  them  unborn. 
Oh  God,  I  wish  I  could  rise  from  the 

grave  and  hear  the  contention.  I  leave  mjr 
money  to  Bocock;  so  that  he  can't  l>e 
bought.  I  leave  it  to  him  to  defend  you  till 
the  last  dollar  is  spent.  I  might  give  you 
a  bond,  and  you  might  hand  it  to  a  lawyer 
to  collect  and  never  receive  a  cent.  I  have 
been  trying  to  collect  my  money  and  failed, 
and  if  Mr.  *Bocock  should  do  so  and  have 
some  left,  who  would  have  a  better  right  to 
it  than  he  who  lat>ored  for  it?"  He  said 
also  that  Bocock  had  been  injured  by  the 
war,  and  was  a  public  man,  and  had  been 
disfranchised,  and  he  intended  to  help  him. 

It  was  proved  that  the  Circuit  court  of 
L/ynchburg  adjourned  on  the  29th  June,  1867. 
The  will  bears  date  the  18th  of  February 
1867,  and  in  it  he  disposes  almost  exclusively 
of  the  land  where  he  lived.  From  this  he 
divided  off  eleven  lots,  which  he  gave  to  cer- 
tain persons  mentioned  in  them:  and  the 
remainder  of  the  tract,  which  consisted  of 
wood  land,  his  executor  was  to  hold  for  the 
benefit  of  those  to  whom  he  had  given  the 
lots  of  land ;  all  of  whom  were  persons  of 
colour,  and  most  of  them  were  reputed  to  be 
his  children.  He  appoints  Thomas  S.  Bo- 
cock as  the  legal  adviser  of  his  executor,  in 
all  things  touching  the  management  of  his 
estate,  and  he  and  the  executor  were  to  have 
full  power  to  settle  any  difficulties  arising 
among  his  devisees,  about  their  respective 
interests  under  his  will.  And  he  appointed 
Albert  Thornhill  his  executor. 

The  codicil  bears  date  the  17th  of  June 
1867.  After  making  some  slight  changes 
as  to  the  wood  land  reserved  in  the  will, 
and  making  some  other  devises  of  land  in 
the  county  of  Prince  JBMward,  and  of  in- 
terest  in   two   houses  in   I/ynchburg, 

171  among   some   of  the  same    *persons 
mentioned    in    the  will,   he  comes    to 

the  last  clause   which    was  the  subject  of 
contest  in  this  case,  and  is  as  follows: 

**I  have  deposited  my  t>onds  and  claims 
mostly  in  the  hands  of  Thomas  S.  Bocock,  in 
whom  I  have  confidence,  with  the  under- 
standing that  I  can  draw  on  him  for  the 
money  as  it  may  be  collected;  and  if  I  shall 
draw  for  any  amount  before  the  same  shall 
be  collected,  he  agrees  to  accept  said  order, 
to  be  paid  whenever  the  funds  may  come 
into  his  hands  to  pay  the  same ;  provided  the 
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whole  amount  drawn  for  may  not  exceed 
the  net  amount  which  may  come  to  his 
hands  for  use.  Now  it  is  my  will  and  desire 
at  my  death  he  shall  proceed  to  collect  all 
sums  due  me  as  the  laws  of  the  land  may 
permit — interest  when  interest  can  be  col- 
lected, and  principal  when  that  may  be  done, 
— and  out  of  the  net  amount  which  may 
come  into  his  hands,  that  he  shall  pay  over 
to  my  executor  whatever  may  be  necessary 
for  the  payment  of  debts,  also  the  commis- 
sions of  said  executor  on  collections  made 
for  my  estate,  and  also  all  orders  drawn 
on  him  by  me  in  my  lifetime,  and  ac- 
cepted by  him,  as  above  stated;  and  any 
amount  which  may  remain,  after  these  pay- 
ments, in  his  hands,  shall  never  be  claimed 
by  my  executor,  or  by  any  other  person,  by 
any  authority  from  me;  but  the  same  shall 
remain    his    absolute    property." 

To  this  codicil  was  added  a  list  of  debts 
made  out  by  him  at  the  time,  twenty-seven 
in  number;  being  such  as  he  remembered 
at  the  time,  though  not  pretended  to  embrace 
all,  or  to  be  strictly  accurate. 

The  letter  referred  to  in  the  statement  of 
facta  proved,   bears  date  L/ynchburg,  June 

25,  1875,  and  is  as  follows: 
172  *Dear  Sir: 

Our  friend,  Mr.  Thornhill, 
informs  me  that  you  have  expressed  a  wish  to 
change  the  clause  in  the  codicil  to  your  will, 
which  directs  how  your  money  shall  be  dis- 
posed of  after  your  death.  It  was  put  down 
just  as  you  directed,  as  you  will  remember, 
and  after  full  explanation.  Mr.  Thornhill 
will  read  it  to  you  again,  so  that  you  can  bear 
it  fully  in  mind.  I  wish  to  have  it  exactly  to 
suit  yon.  So  far  as  I  have  any  connection 
with  it  I  wish  it  to  be  your  will,  and  not  that 
of   any  other  person.     Every  is    yours, 

and  is  altogether  in  your  power.  If  it  does 
not  suit  you  as  it  stands  you  can  change  it 
in  several  modes.  You  can  revoke  the  last 
codicil  altogether,  and  make  another  if  you 
choose,  or  you  can  make  another  codicil, 
altering  the  first  so  far  as  you  wish  to  alter 
it;  or  leaving  the  will  and  codicil  to  stand 
as  at  present,  you  can  draw  an  order  or  or- 
ders on  me,  payable  after  your  death,  in 
which  you  can  direct  that  your  money  be 
given  to  whoever  you  wish.  Just  say  who 
yon  wish  to  have  it,  and  it  shall  be  done 
accordingly.  I  send  by  Mr.  Thornhill  the 
form  of  a  new  codicil,  and  also  the  form  of 
an  order,  such  as  I  have  indicated.  He  can 
have  them,  or  either  of  them,  changed  to 
suit  you.  You  have  only  to  say  what 
change  you  wish  to  make,  and  it  shall  be 
done.  If  I  could  leave  here  with  propriety, 
I  would  go  down  immediately  and  aid  you 
so  far  as  in  my  power ;  but  the  Circuit  court 
is  in  session,  and  will  remain  in  session  for 
some  days  longer.  As  soon  as  my  business 
is  through  I  will  be  down. 

With  best  wishes,  &c. ,   &c. 

The   copies   referred   to  in  the  letter,  and 

sent    with  it  were  the  copies  of  an  order  on 

Bocock   directing   that  any   net    balance  in 

his  hands    remaining    after   payment 

173     *of  debts  and  commissions  of  executor 

as  aforesaid,  be  paid  out  and  distrib- 


uted among  Johnson's  relations,  as  the  same 
would  be  paid  and  distributed  under  the 
laws  of  Virginia  regulating  the  distribution 
of  the  money  and  effects  of  deceased  persons 
not  disposed  of  by  will. 

The  form  of  the  codicil  was  to  the  same 
effect. 

The  cause  came  on  to  be  finally  heard  on 
the  28th  of  May  1874,  when  the  court  made 
all  the  proceedings  and  evidence  had  on  the 
trial  of  the  issue  a  part  of  the  record,  and 
decreed  in  accordance  with  the  .verdict  of 
the  jury,  the  paper  writing  dated  the  17th 
of  June  purporting  to  be  a  codicil  to  the  will 
of  John  H.  Johnson  deceased,  to  be  in  all 
its  parts  the  true  last  will  of  the  said  John 
H.  Johnson  deceased,  and  that  the  bill  be 
dismissed  with  costs.  And  thereupon  the 
plaintiffs  applied  to  a  judge  of  this  court  for 
an  appeal ;  which  was  allowed.  The  cause 
was  most  elaborately  argued  in  printed 
notes  as  well  as  orally  by  Guy  &  Gilliam, 
John  Howard  and  Cosby,  for  the  appellants, 
and  Kean  and  Kirkpatrick  &  Blackford,  for 
the  appellees;  but  it  is  impossible  to  do 
justice  to  the  argument  in  a  brief  note. 

Anderson,  J.  In  view  of  the  importance 
of  this  cause,  the  court  has  given  to  its 
consideration  the  most  careful  and  earnest 
attention.  And  if  we  have  erred  in  our 
conclusions,  no  fault  is  attributable  to  the 
learned  counsel  on  either  side,  who  have 
conducted  the  discussion  with  scrupulous 
fidelity  to  their  respective  clients,  and  with 
great  research  and  distinguished  ability. 

It  is  not  surprising  that  the  mere 
174  announcement,  *that  the  decedent  had 
given  the  bulk  of  his  large  estate  to 
his  attorney,  who  was  the  writer  of  his  will, 
and  a  stranger  to  his  blood,  to  the  exclusion 
of  his  lawful  kindred,  should  have  excited 
comment  in  the  country.  And  the  fact,  that 
the  writer  of  the  will  was  an  eminent  mem- 
ber of  the  profession,  and  had  filled  various 
posts  of  honor  and  high  distinction  in  the 
service  of  his  country,  would  naturally 
cause  painful  reflections  in  the  public  mind, 
and  especially  amongst  the  memt>er8  of  a 
profession  which  is  so  closely  connected 
with  the  administration  of  justice,  and  who, 
in  general,  have  been  keenly  sensitive,  and 
justly  so,  to  anything  which  might  bring 
reproach  or  stain  upon  their  fair  and  hon- 
orable escutcheon. 

By  the  civil  law,  if  a  person  wrote  a  will 
in  his  own  favor,  it  was  rendered  void.  I 
am  not  prepared  to  say  that  such  a  provision 
in  our  law  would  not  be  consonant  with 
public  policy,  and  a  safeguard  to  public 
morals,  especially  when  the  writer  of  the 
will  was  the  attorney  of  the  testator.  Not 
that  such  a  disposition  of  his  estate  might 
not  fairly  be  made  by  a  testator,  and  that 
he  might  not  justly  regard  his  attorney  his 
best  friend,  and  the  most  worthy  object  of 
his  benefaction,  and  bequeath  his  property 
to  him  free  from  all  restraint  and  undue 
influence;  but  considering  the  relation  of 
confidence  between  the  client  and  his  attor- 
ney, and  the  capacity  which  a  venal  ^and 
unscrupulous  attorney  would  have  to  abuse 
that  confidence,  and  considering  the  infirm- 
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ity  of  human  nature,  which  requires  from 
the  best  of  men  the  daily  prayer,  **lead  us 
not  into  temptation,**  and  the  relation  of 
the  leg^al  profession  to  the  pure  and  faithful 
administration  of  the  laws,  and  the  im- 
portance of  its  occupying-  a  position  which 
raises  it  above   suspicion,  it  is  argued  with 

much  force,  that   an   attorney   should 
175     be   absolutely  '"'incapable  of  taking  a 

benefaction   from   his   client   by  gift 
inter  vivos  or  by  will. 

On  the  other  hand  it  may  be  argued  that 
by  the  law  of  England  and  America,  the 
testator  has  the  right,  as  he  ought  to  have, 
to  bestow  his  property  on  whom  he  will. 
He  has  the  right  to  select  the  objects  of  his 
bounty.  That  his  attorney  may  be  the  best 
friend  he  has  in  the  world  and  the  most 
worthy  object  of  his  benefaction ;  and  if  he 
has  capacity  to  make  a  will,  and  freely  and 
of  choice  desires  to  bequeath  his  estate  to 
him,  he  ought  not  to  be  deprived  of  that 
privilege.  Whether  this  be  a  just  conclusion 
as  to  what  the  law  should  be,  or  whether  it 
is  best  that  the  rule  of  the  civil  law  should 
prevail,  I  think  the  current  of  decisions 
shows  that  it  has  not  been  adopted  to  its 
full  extent  as  a  rule  in  England  or  America. 
In  England  it  has  not,  and  is  distinctly  so 
declared.  (1  Williams  on  Ex*ors,  4  Amer., 
from  last  London  edition,  p.  91. )  And  the 
writer  adds:  **The  act  is  not  absolutely 
void,  even  though  the  person  making  the  will 
in  his  own  favor  is  the  agent  or  attorney  of 
the  testator;**  but  the  suspicion  thereby  is, 
for  obvious  reasons,  greatly  increased. 

In  Billinghurst  v.  Vickers,  1  Phill.  R. 
187,  it  is  held  that  the  act  is  not  actually 
defeated,  as  it  was  by  the  civil  law.  To  the 
same  effect  are  Paske  v.  OUatt,  2  Phill.  R. 
323;  Barry  v.  Butlin,  1  Curteis  R.  637; 
Baker  v.  Batt,  2  Moore  P.  C.  C.  317;  Hitch- 
ins  V.  Wood,  Ibid  355,  436.  The  same  is 
held  in  the  American  cases.  A  will  by  a 
client  in  favor  of  an  attorney  is  not  abso- 
lutely invalid.  The  existence  of  that  fidu- 
ciary relation  does  not  annul  the  act. 
Wilson  V.  Moran,  3  Bradf.  R.  172.  To  the 
same  effect  is  Crispell  v.  Dubois,  4  Barb. 
Sup.  C.    R.    393;  Cramer  v.  Cruinbaugh,  3 

Maryl.  R.  491 ;  Watterson  v.  Watterson, 
178     1  Head's  (Tennessee)  R.  *1;  Adair  v. 

Adair,  30  Georgia  R.  104;  Nexsen  v. 
Nexen,  3  N.  York  Court  of  Appeals  decision 
360;  Goodacre  &  Taylor  v.  Smith,  1  Law  R. 
Probate  and  Div.  359.  In  Coffin  v.  Coffin,  23 
N.  York  R.  9,  Comstock  C.  J.  said :  **It  is  not 
a  rule,  or  a  principle  of  the  law  of  testaments, 
that  the  draftsman  of  a  will  cannot  be  an 
executor,  or  take  a  benefit  under  it. 

The  counsel  for  appellants  rely  on  Meek 
&  Thornton,  ex'ors  v.  Perry  &  wife,  36 
Miss.  R.  256,  and  Garvin*s  adm*r  v.  Wil- 
liams &  al.,  44  Missouri  R.  465,  as  main- 
taining the  rule  of  the  civil  law.  Though 
the  reasoning  of  the  judges  may  tend  in 
that  direction,  the  decision  in  neither  case 
goes  to  that  extent.  They  do  not  hold  that 
the  will  is  absolutely  void,  but  only  that  the 
relation  of  confidence  raises  a  prima  facie 
presumption  of  undue  influence,  which, 
unless  rebutted,  the  will  cannot  stand. 


The  Mississippi  case  turned  upon  an  in- 
struction given  by  the  court  of  trial  to  the 
jury  in  the  following  words,  to  wit:  *'That 
the  law  watches  with  jealousy  transactions 
between  gtiardian  and  ward ;  and  if  the  jury 
believe  that  Louisa  McKinnie  (the  ward) 
made  a  will  in  favor  of  her  guardian  whilst 
the  relation  of  guardian  and  ward  subsisted, 
the  circumstances  must  demonstrate  full 
deliberation  on  the  part  of  the  ward,  and 
abundant  g-ood  faith  on  the  part  of  the 
guardian,  or  they  must  find  ag-ainst  the  will. 
The  appellate  court  held  that  there  was  no 
error  in  the  instruction. 

The  Missouri  case  also  turned  upon  an 
instruction,  which  reciting  all  the  facts  in 
the  case,  asked  the  court  to  declare,  that 
**the  presumption  arising  from  such  fact  is, 
that  the  alleged  will  was  procured  by  the 
undue  influence  of  J.  P.  Williams ;  and  that 
presumption  can  only  be  repelled  by  satis- 
factory proof  that  no  undue  influence  was 
used  to  procure  the  same.** 

177  *The  appellate  court  held,  that  nnder 
the  circumstances  in   which   the   will 

was  made,  it  was  presumptively  invalid, 
and  the  burden  of  proving-  its  validity  rested 
upon  those  who  sought  to  derive  an  advan- 
tage under  it.  The  instruction,  therefore, 
which  was  refused  by  the  court  should  have 
been  given.  It  is  clear  that  in  neither  of 
the  foregoing  cases  was  it  held,  that  on  the 
ground  of  the  relation  of  confidence  between 
the  testator  and  the  legatee  the  will  was 
absolutely  void,  but  only  presumptively  so, 
which  presumption  it  was  competent  for  the 
propounder  of  the  will  to  repel.  And  in  this 
last  case  it  will  be  observed  that  there  was 
much  in  the  conduct  of  Williams,  besides 
the  confidential  relation,  from  which  the 
presumption  against  the  validity  of  the  will 
might  arise.  But  in  these  cases  the  doctrines 
enunciated  are  not  entirely  conformable  to 
the  rules  which  have  been  adopted  and 
established  by  the  current  of  Eng-lish  and 
American  decisions. 

These  rules  as  laid  down  by  Baron  Parke 
in  Barry  v.  Butlin,  1  Curt.  Ecc.  R.  637,  are, 
first,  **That  the  onus  proband!  lies  in  every 
case  upon  the  party  propounding-  a  will; 
and  he  must  satisfy  the  conscience  of  the 
court  that  the  instrument  so  propounded  is 
the  last  will  of  a  free  and  capable  testator;" 
and  second,  **that  if  a  party  writes  or  pre- 
pares a  will  under  which  he  takes  a  benefit, 
that  is  a  circumstance  which  ought  generally 
to  excite  the  suspicion  of  the  court,  and 
calls  upon  it  to  be  vigilant  and  zealous  in 
examining  the  evidence  in  support  of  the 
instrument ;  in  favor  of  which  it  oug-ht  not 
to  pronounce  unless  the  suspicion  is  removed, 
and  it  is  judicially  satisfied  that  the  paper 
propounded  does  express  the  true  will  of  the 
deceased.  * '  These  rules  are  approved  by  the 
court  in  Crispell  v.  Dubois,  4  Barb.  Sup.  C. 
R.  393;  also  m  Cramer  v.  Cruinbaug^h,  3 
Maryl.  R.,  supra. 

178  *In    Wilson    v.    Moran,     3    Bradf., 
supra,    the  court  says:     **True,  it   is 

held  that  where  the  legatee  who  stands  in  a 
confidential  relation  to  the  testator,  himself 
draws  the  will,  this  circumstance  calls   for 
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increased  vigilance  on  the  part  of  the  court 
in  ascertaining  the  validity  of  the  will. 
But  in  such  cases,  the  most  that  has  been, 
or  ought  to  be  required,  is  satisfactory 
evidence  that  the  testator  was  of  sound 
mind,  and  clearly  understood  the  contents 
of  the  will,  and  was  at  the  time  under  no 
restraint.  No  case  has  gone  so  far  as  to 
overthrow  a  will  didy  executed  when  it  was 
shown  that  the  party  executing  it  was  of 
sound  mind,  and  clearly  understood  its  con- 
tents, though  it  was  drawn  by  the  person 
taking  the  estate." 

It  seems  to  me  that  the  rules  and  principles 
by  which  cases  of  this  nature  should  be 
decided  are  clearly  and  correctly  stated  in 
the  foregoing  decisions,  and  they  are  sus- 
tained by  the  almost  unbroken  current  of 
Knglish  and  American  authority.  Let  us 
now  apply  them  to  the  case  in  hand. 

In  the  first  place,  I  cannot  doubt,  upon 
the  evidence  in  this  record,  that  John  H. 
Johnson  was  capable  of  making  a  will  on 
the  18th  day  of  February,  1867,  when  this 
will  was  executed,  and  also  when  he  executed 
the  codicil  on  the  I7th  of  June  following. 
The  three  subscribing  witnesses,  who  are 
regarded  in  law  as  placed  around  the  testator 
that  no  fraud  may  be  practiced  on  him  in 
the  execution  of  the  will,  and  to  ascertain 
and  judge  of  his  capacity,  all  of  whom  are 
represented  to  be  men  of  intelligence  and 
respectability,  were  not  only  of  that  opinion, 
(and  the  law  makes  their  opinion  evidence, ) 
but  facts  are  proved  by  them  and  others, 
which,  in  connection  with  the  intrinsic  evi- 
dence furnished  by  the  instrument  itself, 
excludes  all  doubt  that  the  testator  was  of 

sound  disposing  mind. 
170  *In  the  next  place  we  will  inquire, 
had  he  knowledge  of  the  contents  of 
the  codicil  when  he  signed  it?  Being  capa- 
ble of  making  a  will,  it  is  not  probable  that 
he  would  have  signed  it  without  knowing 
what  it  contained.  But  the  proof  is  positive 
and  direct.  It  is  proved  that  the  testator 
himself  gave  instructions  to  Mr.  Bocock, 
which  were  written  down  by  him  and  after- 
wards read  over  several  times  to  the  testator 
and  approved  by  him.  The  codicil  was  then 
written,  and  Mr.  Pankey  and  Mr.  Agee, 
who  together  with  Mr.  Thornhill  had  at- 
tested the  will,  and  who  the  testator  desired 
should  attest  the  codicil,  were  sent  for,  and 
one  of  them,  Mr.  Pankey,  who  had  been  a 
JQstice  of  the  peace  for  a  number  of  years, 
read  it  to  him.  The  testator  said  he  heard 
it  and  well  understood  it.  That  he  had 
heard  it  several  times  before,  and  it  was 
written  as  he  directed. 

The  proof  is  that  **the  codicil,**  after  it 
had  been  written  out,  had  not  been  before 
read  to  the  testator,  although  the  note  of 
instructions  had.  The  fair  inference  from 
the  testator's  remark,  that  he  had  heard  it 
several  times  before,  is,  that  there  was  no 
discrepancy  between  the  note  of  instructions 
and  the  codicil.  And  Mr.  Thornhill  testifies 
that  '*all  was  read  to  Mr.  Johnson  in  the 
notes,"  and  *'all  was  in  the  notes  as  it  is 
in  the  codicil."  These  two  things  being 
established,    first,    that    the    testator    was 


capable,  and  secondly,  that  he  had  knowl- 
edge of  the  contents  of  the  instrument,  and 
the  execution  having  been  according  to  the 
requirements  of  law,  ordinarily,  further 
proof  would  be  unnecessary  to  establish  the 
will.  But  this  case  being  of  the  class  which 
calls  upon  the  court  to  be  vigilant  and  jeal- 
ous in  examining  the  evidence,  and  to  be 
satisfied  that  the  paper  propounded  does 
express     the    true    will    of    the    deceased, 

which  satisfaction  cannot  be  felt 
ISO     *whilst  suspicion    rests    upon    it,    we 

will  further  inquire,  was  the  testator 
under  restraint  when  he  executed  this  cod- 
icil? 

A  valid  testamentary  disposition  of  prop- 
erty must  be  the  voluntary  act  of  a  capable 
testator.  In  Wilson  v.  Moran,  supra,  the 
court  said:  **A  will  by  a  client  in  favor  of 
an  attorney  is  not  absolutely  invalid.  The 
existence  of  that  fiduciary  relation  does  not 
annul  the  act;  but  still  the  circumstances 
call  for  unusual  vigilance,  to  see  that  it  was 
in  consonance  with  the  views  and  wishes  of 
the  testator. '  *  Baron  Parke  affirms  in  Barry 
V.  Butlin,  1  Curt.  R.  637,  that  all  that  can 
be  truly  said  is,  that  if  a  person,  whether 
attorney  or  not,  prepares  a  will  with  a  legacy 
to  himself,  it  is  at  most  a  suspicious  cir- 
cumstance of  more  or  less  weight  according 
to  the  facts  of  each  particular  case;  in 
some,  of  no  weight  at  all,  varying  according 
to  the  circumstances ;  for  instance,  the  quan- 
tum of  the  legacy,  and  the  proportion  it 
bears  to  the  property  disposed  of,  and 
numerous  other  contingencies;  but  in  no 
case  amounting  to  more  than  a  circumstance 
of  suspicion  demanding  the  vigilant  care 
and  circumspection  of  the  court  in  investi- 
gating the  case,  and  calling  upon  it  not  to 
grant  probate  without  full  and  entire  satis- 
faction that  the  instrument  did  express  the 
real  intentions  of  the  deceased. 

The  quantum  of  the  legacy  and  the  pro- 
portion it  bears  to  the  property  disposed  of, 
according  to  this  authority,  is  unfavorable 
to  this  will.  But  it  is  still  only  a  circum- 
stance of  suspicion,  which  calls  for  vigilant 
care  and  circumspection.  The  turning  point 
is,  does  the  instrument  express  the  real 
intentions  of  the  deceased?  The  same 
principle  is  sanctioned  and  acted  on  in 
Baker  v.  Bott,  2  Moore  P.  P.    C.  317.     And 

in  the  subsequent  case  of  Durling  v. 
181      lyoveland.  2  Curt.  R.  ♦225,  227,  Sir  H. 

Jenner  Fust,  referring  to  these  pas- 
sages in  the  judgment  of  Baron  Parke,  said, 
he  acceded  to  every  one  of  the  doctrines  and 
principles  there  laid  down,  but  was  not  aware 
that  the  prerogative  court  had  ever  acted  on 
any  other  or  different.  And  they  are  recited 
by  Judge  L/omax  in  his  book  on  executors, 
without  dissent. 

No  presumption  can  be  raised  against  the 

will   or  codicil  in  this    case,  from  the   fact 

that  a  stranger  is   preferred   to   his   lawful 

I  kindred,    when    the    facts    certified    in    the 

record  are  examined.     The  relation  was  one 

of  hostility ;  and  the  testator  had  long  before 

formed  the  fixed  and  inflexible  purpose  that 

.  his   relations  should    have    no  part  of   his 

'  estate ;  which    purpose   it    does   not  appear 
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that  he  ever  abandoned  to  the  day  of  his 
death,  thoug^h  he  thought  at  one  time  of 
making  a  small  legacy  to  each  of  two 
sisters.  By  the  will  which  was  written  for 
him  in  1859  by  his  attorney,  Mr.  William 
M.  Cabell,  he  left  them  nothing. 

The  evidence  also  clearly  shows  that  he 
gives  his  illegitimate  children  all  that  he 
intended  them  to  have.  On  whom  then  could 
he  bestow  the  residuum  of  his  estate?  Mr, 
Cabell  testifies  that  his  feelings  toward 
Thomas  Bocock  were  very  partial.  And  it 
is  also  in  proof  that  he  said  he  intended  to 
help  him  as  he  had  been  injured  by  the 
war,  and  was  a  public  man,  and  had  been 
disfranchised.  Being  unwilling  to  do  more 
for  his  illegitimate  children,  and  not  willing 
that  his  relations  should  have  any  part  of 
his  estate,  who  was  there,  that  he  would 
have  been  more  inclined  to  make  his  resid- 
uary legatee  than  Thomas  Bocock. 

The  provisions  of  the  codicil  were  known 
by  his  children  and  relations,  and  by  all  who 
felt  any  interest.  There  was  nothing  clan- 
destine in  the  transaction.  No  attempt  was 
made  to   exclude    any    one    from    the 

182  testator's  *person,  or  to  conceal  the 
dispositions  he  had  made  of  his  prop- 
erty. The  will  was  not  only  ambulatory, 
revocable,  or  alterable,  at  the  pleasure  of 
the  testator,  from  the  17th  of  June,  when 
the  codicil  was  executed,  until  the  day  of 
his  death,  the  10th  of  July,  but  the  dispo- 
sition in  favor  of  Bocock  could  be  changed 
simply  by  the  testator  giving  orders  on  him. 
During  this  period  the  testator's  relations 
and  illegitimate  children  might  have  free 
access  to  him.  The  woman  who  waited  on 
him  and  nursed  him,  his  reputed  wife,  as 
well  as  his  natural  children,  had  every 
opportunity  to  bring  what  influence  they 
could  to  bear  upon  him  to  change  his  will 
as  to  Bocock.  Some  of  his  children  and  one 
or  two  of  his  sisters  availed  themselves  of 
this  opportunity  to  approach  him  and  to 
persuade  him  to  change  his  will.  But  in 
vain.  He  was  inflexible.  He  would  not 
even  do  more  for  Martha,  his  reputed  wife, 
though  advised  to  it  by  his  executor.  All 
the  evidence  represents  him  as  a  man  of 
strong  mind  and  inflexible  will.  His 
sisters  succeeded  in  disturbing  his  mind  by 
representing  that  he  had  given  all  his  bonds 
and  choses  in  action  to  Mr.  Bocock  abso- 
lutely; and  he  expressed  a  desire  to  have 
some  change  made  in  that  clause  of  his 
codicil.  But  the  letter  from  Mr.  Bocock 
satisfied  him  that  it  was  all  right,  and  that 
its  provisions  were  just  as  he  had  directed 
and  desired  them  to  be.  That  letter  rep- 
resents the  state  of  the  case  truthfully, 
and  informs  Mr.  Johnson  that  he  may 
revoke  his  codicil  altogether,  or  may  alter 
it  either  by  executing  a  new  codicil,  or  by 
giving  orders  on  him,  and  actually  sends 
him  formulas,  by  which  the  testator  can 
take  every  dollar  from  him  and  give  it  to 
whom  he  will.  It  is  objected,  that  Mr. 
Bocock  makes  the  order  payable  to  the  tes- 
tator's ** relations,"   knowing   that   he   was 

averse    utterly   to   giving   them   any- 

183  thing.     But  he  tells  him  in  *his  letter 
that    Mr.    Thornhill   can    make    any 


changes  he  may  wish  in  those  formulas.  If 
Mr.  Bocock  inserted  **relations"  in  the  for- 
mulas, to  intimate  not  that  he  should,  bat 
that  he  should  not,  make  a  disposition  in 
favor  of  his  relations,  he  does  nothing*  to 
guard  against  his  making  a  provision  in 
favor  of   his  illegitimate  children. 

It  was  also  urged  in  argument,  in  this 
connection,  that  Mr.  Bocock  ought  to  have 
gone  to  see  Mr.  Johnson  in  order  to  aid  him 
in  the  preparation  of  any  papers  he  might 
wish  to  have  prepared  in  relation  to  the 
disposition  of  his  bonds  and  other  charges 
on  the  money  to  be  collected  on  them.  If 
he  kept  away  from  Mr.  Johnson  to  prevent 
him  changing  his  codicil,  or  from  drawing 
orders  on  him  in  favor  of  other  parties,  sn(£ 
conduct  would  deserve  the  severest  censore 
and  reprobation,  and  might  be  treated  as  a 
fraud  upon  those  in  whose  favor  the  change 
was  contemplated,  though  even  such  con- 
duct could  not  effect  a  revocation  of  a  will 
which  had  been  duly  executed,  or  defeat 
the  probate  thereof.  Though  the  fact,  if  it 
were  so,  could  not  affect  the  issue  involved 
in  this  suit,  justice  impels  me  to  say  that, 
in  my  opinion,  such  an  inference  can- 
not be  fairly  drawn  from  the  facts  appear- 
ing in  this  record.  Mr.  Bocock  by  his  letter 
had  plainly  informed  Mr.  Johnson  of  all 
that  was  necessary  to  enable  him  to  change 
the  disposition  of  his  bonds,  &c.,  which  he 
had  made  in  his  codicil,  and  informed  him 
of  his  perfect  right  to  make  any  change  he 
thought  proper,  and  to  give  the  property 
to  whomsoever  he  chose,  and  furnished  him 
with  the  proper  form  of  an  order  on  him  to 
effect  such  change,  which  he  informed  him 
he  would  respect:  Thus  giving  him  all  the 
information  he  needed,  and  every  facility  to 
make    the    change    which    he    could    have 

afforded  him  if  he  had  been  personally 
184     *present.     It   is  not   fair  to    presume 

that  he  had  staid  away  to  prevent  him 
doing  what  he  had  already  given  him  every 
facility  for  doing,  especially  when  a  better 
motive  can  be  assigned,  and  with  better  rea- 
son for  his  conduct. 

Mr.  Bocock  was  aware  that  it  was  in  the 
power  of  Mr.  Johnson  to  change  his  will  at 
pleasure  as  long  as  he  lived,  and  retained  tes- 
tamentary capacity,  and  that  the  bequest  to 
him  was  conditional,  and  that  it  was  in  the 
power  of  Mr.  Johnson  to  render  it  valueless 
simply  by  giving  orders  on  him,  and  that 
Mr.  Johnson  was  aware  of  it.  He  knew 
also  that  the  disposition  which  he  had 
made  in  his  favor  was  known  to  his  illegiti- 
mate children,  and  he  had  reason  to  believe 
would  be  made  public;  and  that  the  numer- 
ous persons  who  would  feel  that  they  were 
interested  to  defeat  it,  would  have  unre- 
strained access  to  Johnson,  and  would  prob- 
ably bring  every  influence  they  could  against 
him.  Yet  it  does  not  appear  that  he  did 
anything  to  guard  against  these  influences. 
He  did  not  keep  the  disposition  made  in  his 
favor  concealed  from  Johnson's  family, 
which  would  have  been  the  most  effectual, 
nor  did  he  against  those  influences  speak  a 
word  to  Mr.  Johnson  by  way  of  caution, 
or   to    restrain  him  from  giving  orders  on 
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him;  but,  on   the  contrary,    told   him  that 
he  would   accept    his  orders  payable  when 
the  money  was  collected,   and  which  would  I 
be    good   after    his   death;    and    when    he 
was    informed  by    Mr.    Thomhill  that   in- 
fluences  were  brought  to  bear  on  the  mind 
of   Mr.    Johnson    to    induce  him  to  change 
this  clause  in  his  codicil,  he  wrote  to  him 
informing  him  that  he  had  a  perfect  right 
to  do  so,  and  that  his  wishes  should  be  car- 
ried out  by  him ;  and  he  furnished  him  with 
every  facility  he  could  to  make  any  disposi- 
tion    he    thought     proper    of     the     funds 
which  were  in  his  hands.     In  the  con- 
185     elusion  of  his  letter  *he  says :  **  As  soon 
as  my  business  is  through  I  will  be 
down;*'  but  he  never  went  to  Mr.  Johnson's 
house    until   after    his    death.     He    had    a 
right  to  presume  that  after  Mr.  Johsnon  re- 
ceived his  communications,  if  he  wanted  him 
he  would  let  him  know.     He  had  given  him 
all  the  legal  advice  and  assistance  by  letter 
that  he  could  if  he  were  present.     He  pre- 
ferred not  to  engage  in  a  contest  for  a  be- 
quest  of  Mr.   Johnson's  property.     He  was 
willing  to  accept  what  he  freely  bequeathed 
him,  but  he  was  not  willing  to  engage  in  a 
contest  with  the  relations  or  with  the  illegiti- 
mate children  for  it.     He  chose  therefore  to 
surrender  to  them  the   whole  field  and   to 
abide    the   result,    without    exposing    him- 
self   to  the  imputation  of   going    there    to 
exert  a   personal  influence  over  Mr.   John- 
son,    to    the   prejudice   of    his   blood    rela- 
tions and  illegitimate  children.     It  has  been 
held  that  a   person  may  by  fair  argument 
and  persuasion  induce  one  to  make  a  will  in 
his  favor.     Jarman   on  Wills  p.  38-' 9,   and 
cases  cited.     And  it  is  said  by  Mr.  Perkins, 
in   the  4th   American  edition  of  Jarman  on 
Wills,    to    be  the  result  of  the  cases,   that 
^'the  influence  to  vitiate  an  act  must  amount 
to     force    and    coercion,     destroying     free 
agency.     It  must  not  be    the  influence   of 
affection  and  attachment,  it  must  not  be  the 
mere    desire  for   gratifying  the  wishes  of 
another;    for  that  would  be  a   very  strong 
ground  in  support  of  a  testamentary  act." 
Jarman  on   Wills  40,   41.     Whether  this  be 
true  or  not,  there  is  not  an  item  of  evidence 
in  the  record  to  show  that  Mr.  Bocock,  by 
any   sort  of  intimidation  or  persuasion,  in- 
fluenced the  testator  to  give  him  a  benefit 
under  his  will,   or  that  he  even  intimated 
a  wish  that  he  would  do  so.     It  is  a  fair  pre- 
sumption from  the  evidence,   that  the  first 
intimation    that  he  had  ever  had  that 
•86     the  *testator  intended  to  make  a  testa- 
mentary disposition  in  his  favor,  was 
whilst   he  was  engaged  in  taking  a  note  of 
his  instructions.     And  the  intimation  seems 
to  have  taken  him  by  surprise.     The  testi- 
mony  of  Albert  and  Washington,   reputed 
sons  of  the  testator,  who  say  they  were  pres- 
ent,  or  in  hearing,   when  the   instructions 
were  given,   and  when  the  codicil  was   exe- 
cuted,  is  positive  and  unequivocal,   to  the 
effect  that  the  dispositions  made  in  the  codi- 
cil were  dictated  and  suggested  by  Johnson, 
and  originated  in  his  mind,  and  were  writ- 
ten by  Bocock  according  to  his  instructions, 
and  fully    corroborates   the   testimnony   of 


Thomhill. 

If  there  was  any  sort  of  influence  exerted 
by  Mr.  Bocock,  to  induce  Mr.  Johnson  to 
give  him  so  large  a  part,  or  any  part  of  his 
estate,  it  does  not  appear  in  this  record.  On 
the  contrary,  the  conclusion  from  the  evi- 
dence, it  seems  to  me,  is  irresistible,  that 
the  codicil  expresses  the  real  intentions  of 
the  testator,  which  were  the  suggestions 
of  his  own  mind,  and  that  it  is  the  result 
of  his  free  and  unrestrained  volition. 

With  regard  to  the  question  raised  as  to 
the  competency  of  Albert  Thornhill  to  tes- 
tify in  the  cause,  we  think  there  is  no  error 
in  the  ruling  of  the  Circuit  court.  By  ex- 
press statute,  he  is  not  incompetent  by 
reason  of  his  being  executor:  and  it  does 
not  appear  that  he  had  any  such  interest 
in  the  establishment  of  the  codicil  as  would 
disqualify  him  as  a  subscribing  witness. 
As  to  the  ruling  with  regard  to  the  compe- 
tency of  James  H.  Gooding,  the  joint  deed 
of  his  wife  and  himself  releasing  her  inter- 
est in  the  estate  of  Johnson,  if  she  had  an 
interest  in  that  estate,  which  would  render 
her  husband  incompetent,  it  was  thereby 
extinguished ;  and  if  she  had  not,  no  release 
was  necessary   to   remove    incompetency  on 

that  ground. 
187  *But  they  were  plaintiffs  in  the  suit, 
and  liable  for  costs.  The  rule  which 
excludes  a  party  to  the  record  as  a  witness 
in  the  cause  applies  to  all  cases  where  the 
party  has  any  interest  at  stake  in  the  suit, 
although  it  be  only  a  liability  for  costs,  and 
excludes  a  prochein  ami,  &c.  Murphy's 
adm'or  &  al.  v.  Carter  &  al.,  23  Gratt.  485. 
The  deposition  of  the  wife  of  a  prochein 
ami  cannot  be  read,  as  he  is  liable  for  costs. 
If  one  is  incompetent  to  testify,  the  other 
is  also.  Chapter  172,  }  21,  22,  Code  of  1873, 
rendering  parties  to  civil  suits  competent 
to  testify  m  their  own  behalf,  by  express 
terms  does  not  apply  to  husband  and  wife. 
There  is  no  error,  therefore,  we  think,  in 
the  ruling  of  the  Circuit  court,  in  excluding 
the  testimony  of  James  H.  Gooding.  Upon 
the  whole,  I  am  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Circuit  court,  and 
that  it  should  be  afiirmed. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Decree  affirmed. 


188  *McVeigh  v.  The  Bank  of  the  Old 

Dominion. 

March  Term,  1975,  Ricbmond. 

I.  Bank  Treasurer  —  Confederate  Carrency— Liability 
for  Collections.— M  was  president  of  the  O.  D.  bank 
located  in  the  city  of  Alexandria,  and  he  was  a 
member  of  the  firm  of  B  &  Co.  of  that  city.  In 
May  1801  M  went  to  Richmond,  where  he  remained 
during  the  war:  and  B  &  Co.  removed  to  the  same 
city.  In  January  1863,  M  collected  of  the  treasurer 
of  the  state  the  interest  on  state  bonds  held  by  the 
bank;  of  course  in  Confederate  money.  After  the 
war  the  O.  D.  bank  may  maintain  an  action  of 
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assumpsit  airalnst  M  for  tlie  money  so  collected 
by  him. 

a.  Same— Same— Sftme— Investments.— M  invests  the 
money  so  collected  by  him  in  a  call  certificate  of 
the  Confederate  States,  to  have  it  ready  to  be 
applied  to  the  uses  of  the  bank,  and  he  holds  the 
certificates  until  such  certificates  are  called  in  by 
the  government  He  then  receives  the  money  for 
it,  and  tries  to  lend  it  out,  but  fails:  and  he  then 
deposits  it  in  bank  to  the  credit  of  B  &  Co.,  who  are 
to  pay  interest  upon  it,  and  return  it  on  call.  In 
1804  B  &  Co.  invest  this  money,  with  their  own. 
in  tobacco,  M  intending  it  to  be  at  his  own  risk;  he 
holdinff  himself  bound  to  pay  the  bank  as  on  an 
investment  atsixD^r  cent.  The  tobacco  Is  burned 
during  the  war.  This  was  an  appropriation  of  the 
money  by  M  to  himself,  and  he  is  responsible  to 
the  bank  for  the  value  of  the  Confederate  notes  at 
the  time  they  were  appropriated  by  him. 

a.  War  Interest.*— M  is  to  be  charged  with  interest 
only  from  the  end  of  the  war. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  city  of  Richmond, 
broug^ht  in  October  1870,  by  the  Bank  of  the 
Old  Dominion,  located  in  the  city  of  Alex- 
andria, ag-ainst  Wm.  N.  McVeigh,  late  presi- 
dent of  the  bank,  to  recover  the  sum  of 
$26,500,  which  it  was  alleged  said  McVeigh, 
as  president  of  the  bank,  had  collected  in 
January  1863,  from  the  State  of  Vir- 
189  g-inia  *for  interest  upon  the  bonds  of 
the  state  held  by  the  bank.  The  dec- 
laration contained  only  the  common  counts 
in  assumpsit. 

The  defendant  demurred  to  the  declara- 
tion, and  pleaded  non-assumpsit.  And  when 
the  cause  came  on  to  be  tried  the  court  over- 
ruled the  demurrer;  and  there  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
$1,104.17,  with  interest  thereon  from  the  1st 
of  April  1864,  till  paid. 

In  the  progress  of  the  trial  the  plaintiff 
and  defendant  asked  for  instructions,  which 
were  refused  by  the  court,  and  others  were 
jfiven;  and  both  parties  excepted.  The 
instructions  asked  and  given  are  as  follows : 

Plaintiff's  Instructions. 

1.  If  the  jury  believe  from  the  evidence, 
that  the  Bank  of  the  Old  Dominion  had  its 
domicil  in  the  city  of  Alexandria  during  the 
war,  that  the  defendant,  while  acting  as 
president,  residing  in  the  city  of  Richmond, 
without  authority  collected  on  the  13th  day  of 
February,  1863,  the  .sum  of  $26,500,  interest 
due  the  bank  from  the  state  treasury,  and 
without  authority  of  the  plaintiff  invested 
the  same  in  Confederate  securities,  they 
must  find  for  the  plaintiff  that  sum  with  in- 
terest. 

2.  If  the  jury  believe  from  the  evidence, 
that  the  defendant,  acting  as  the  agent  of 
the  plaintiff,  collected  from  the  state  treas- 
ury $26,500,  interest  due  the  plaintiff,  and 
without  authority  of  the  plaintiff  loaned 
out    the  said  money,    the  jury  must  find  for 

♦War  Interest —On  the  question  of  the  allowance  of 
war  interest,  see  Roberts  v.  Cocke.  28  Gratt.  207,  and 
note:  Vaiden  v.  Stubblefleld,  28  Gratt  153;  Drom- 
ffoole  y.  Smith.  78  Va.  870. 


the  plaintiff  and  assess  the  damages  at  $26,- 
500  with  interest.* 

3.  If  the  jury  believe  from  the  evidence, 
that  the  defendant,  on  the  13th  day  of 
100  February,  1863,  acting  *as  the  agent 
of  the  plaintiff,  collected  from  the 
state  treasury  $26,500,  and  invested  the 
same  at  his  own  risk  in  business  in  which  he 
was  interested,  the  jury  must  find  for  the 
plaintiff  and  assess  the  damages  at  $26,500 
with  interest. 

The  defendant  asked  the  court  to  give  to 
the  jury  the  following  instructions,  number 
1,  2,  3,  and  4;  and  in  the  alternative  the 
instructions  numbered  5,  6,  7  and  8,  which 
are  in  the  words  and  figures  following,  to- 
wit: 

Defendant's  Instructions. 

1.  If  the  jury  believe  from  the  evidence, 
that  the  defendant,  on  or  about  the  30th  of 
May,  1861,  departed  from  the  town  of  Alex- 
andria with  the  intention  of  going  within 
the  Confederate  lines,  and  did  then  accord- 
ingly go  into  the  Confederate  lines  and 
there  continually  remain  during  the  war, 
and  for  the  most  part  in  the  city  of  Rich- 
mond, the  seat  of  the  Confederate  govern- 
ment; then  that  the  office  of  the  defendant, 
as  president  of  said  Bank  of  the  Old  Do- 
minion, was,  in  legal  effect,  vacated  and 
abrogated  from  the  time  of  his  said  de- 
parture from  Alexandria,  and  the  defendant 
from  that  time  ceased  to  be  an  officer  or 
agent  of  the  plaintiff;  and  no  contract, 
express  or  implied,  could  or  did  arise 
between  the  plaintiff  and  the  defendant,  on 
account  or  by  reason  of  any  alleged  dealings 
by  the  defendant  with  the  funds  of  the 
plaintiff,  given  in  evidence  in  this  case; 
and  the  jury  must  find  for  the  defendant. 

2.  That  in  the  state  of  facts  supposed  in 
the  foregoing  instruction,  neither  by  force 
of  the  statute  continuing  certain  officers  of 
corporations  in  office  .until  their  successors, 
are  appointed,  nor  by  virtue   of  the  election 

of  the  defendant  by  the  plaintiff  on 
191      the  16th  *day  of  January,    1862,  as  its 

president,  shown  in  evidence,  was  the 
defendant  continued  or  constituted  an  officer 
or  agent  of  the  plaintiff  to  transact  its  busi- 
ness within  the  lines  of  the  Confederate 
armies,  or  endowed  with  any  capacity  to 
contract  for,  or  to  be  contracted  with,  by 
the  plaintiff  in  the  premises;  and  the  jury 
must  find  for  the  defendant. 

3.  That  no  subsequent  ratification  by  the 
plaintiff  of  the  defendant's  acts  as  its  agent 
during  the  war,  nor  acknowledgment  by  the 
defendant  of  such  agency,  can  retroact  to 
constitute  the  defendant  an  agent  of  the 
plaintiff  during  the  war,  under  the  circum- 
stances appearing  in  evidence,  or  give  rise 
to  any  obligation  on  the  part  of  the  defend- 
ant to  account  to  the  plaintiff  in  respect  to 
the  alleged  dealing  of  the  defendant  with 
the  plaintiff's  funds,  given  in  evidence  in 
this  case. 

4.  That  in  any  event,  if  the  jury  believe 
from  the  evidence,  that  the  defendant,  as 
the  agent  of  the  plaintiff,  received  from  the 
Richmond  government  interest  on  bonds  of 
the  State,  belonging  to  the  plaintiff,    as  in 
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the  declaration  and  bill  of  particulars  set 
forth,  the  institution  of  this  suit  is  a  rati- 
fication by  the  plaintiff  of  such  action  of 
the  defendant,  and  no  recovery  can  be  had 
herein  against  the  defendant,  merely  on 
account  of  his  receiving  said  interest, 
■whatever  was  the  character  or  depreciation 
of  the  currency  in  which  it  was  so  received. 

5.  That  if  the  jury  believe  from  the  evi- 
dence, that  the  said  interest  was  received 
by  the  defendant  in  Confederate  notes,  and 
that  the  defendant  acted  in  good  faith  and 
to  the  best  of  his  judgment  in  investing  the 
same  in  Confederate  call  certificates,  in  the 
name  of  and  for  account  of  the  plaintiff, 
then  that  said  certificates  thereupon  became 
the  property  of  the  plaintiff,  and  the  de- 
fendant is  not  responsible  in  this  suit 

192  for  any  *loss  or  damage,  if  any,  which 
the  plaintiff   may   have   sustained  by 

reason  of  such  action  of  the  defendant ;  and 
that  in  order  to  entitle  itself  to  recover,  the 
plaintiff  must  show,  to  the  satisfaction  of 
the  jury,  that  it  has  suffered  actual  loss  by 
the  conduct  of  the  defendant  in  collecting 
and  dealing  with  their  said  certificates,  and 
must  prove  the  extent  of  that  loss. 

6.  That  if  the  jury  shall  believe  from  the 
whole  evidence,  that  the  defendant,  after 
receiving  the  money  of  the  plaintiff  from 
the  Richmond  government,  acted  in  good 
faith  and  according  to  his  best  judgment, 
in  and  about  his  management  of  and  deal- 
ings with  the  same,  then  that  he  is  not  re- 
sponsible in  this  action  to  the  plaintiff  for 
any  loss  sustained  by  the  plaintiff  in  respect 
thereto,  and  the  jury  must  find  for  the 
defendant.  And  this,  notwithstanding  the 
money  of  the  plaintiff  was  invested  by 
the  defendant  in  Confederate  States  certifi- 
cates, and  said  certificates  were  collected, 
and  the  proceeds  placed  by  the  defendant 
with  C.  A.  Baldwin  &  Co.,  of  which  he  was 
a  member;  if  the  jury  shall  further  believe 
that  the  said  money,  so  received  and  treated, 
was  Confederate  currency,  and  that  by  such 
change  of  investment  from  Confederate 
certificates  to  a  loan  to  C.  A.  Baldwin  &  Co., 
no  actual  loss  accrued  to  the  plaintiff. 

7.  That  if  the  jury  shall  believe  from  the 
evidence,  that  the  defendant  and  his  firm, 
the  said  C.  A.  Baldwin  &  Co.,  had,  at  all 
times  during  the  war  after  the  withdrawal 
of  said  fund  from  Confederate  certificates 
and  placing  it  with  C.  A.  Baldwin  &  Co., 
ample  funds  of  the  same  sort  to  meet  any 
demands  of  the  plaintiff,  or  for  the  plain- 
tiff's use,  to  the  extent  of  the  amount  re- 
ceived by  them  aforesaid,  and  that  no 
demand  was  made  by  the  plaintiff  or  for  the 
plaintiff's  use  for  said  sum   or   any   part  of 

it,  that  the  defendant  is   not   respon- 

193  sible  *to  the  plaintiff  in   this  action, 
and  the  jury  must  find  for  the  defend- 
ant. 

8.  That  the  jury  are  entitled  to  judge,  from 
all  the  circumstances  of  the  case,  whether 
or  not  the  defendant,  in  placing  the  pro- 
ceeds of  the  Confederate  certificates  with  C. 
A.  Baldwin  &  Co. ,  intended  at  the  time  per- 
sonally to  assume  responsibility  to  the 
plaintiff  for  anything  but  Confederate  cur- 


rency. And  that  if  the  jury  shall  believe 
that  the  defendant  intended  to  undertake  to 
be  responsible  to  the  plaintiff  only  for  Con- 
federate currency,  and  that  he  acted  in  good 
faith  and  in  his  best  judgment  for  the 
interests  alone  of  the  plaintiff  in  the  matter^ 
after  having  endeavored  in  vain  to  invest 
said  money  otherwise  for  the  plaintiff,  then 
that  the  defendant  is  responsible  to  the 
plaintiff  only  for  the  value  of  such  Confed- 
erate currency  as  of  the  time  when  demand 
was  made  by  the  plaintiff  of  the  defendant, 
to  wit:  on  the  day  of  the  institution  of  this 
suit. 

And  the  court  refused  to  give  any  of  the 
said  instructions;  but  in  lieu  thereof  gave 
the  following  insturctions,  to  wit: 

Instructions  given  by  the  court. 

If  the  jury  believe  from  the  evidence,  that 
the  defendant  believing  himself  to  be  pres- 
ident of  the  bank  of  the  Old  Dominion,  and 
authorized  to  act  for  said  bank,  did  in  good 
faith  collect  in  February  1863  from  the  State 
of  Virginia,  the  interest  due  said  bank,  and 
invest  the  same  for  the  said  bank  in  such 
securities  as  were  then  regarded  by  the 
business  community  of  Virginia  as  judicious 
investments,  in  this  action  he  is  not  liable 
for  anything  except  the  interest  which  he 
may  have  collected  on  such  invest- 
194  ments,  with  interest  *thereon  from  the 
date  of  its  receipt,  unless  he  thereafter 
converted  that  investment  and  appropriated 
the  proceeds  thereof  to  his  own  use;  in 
which  event  he  is  further  liable  for  the 
value  of  such  proceeds  with  interest  thereon 
from  the  date  of  such  appropriation.  And 
the  jury  are  instructed  that  a  loan  of  the 
proceeds  of  such  investment  to,  or  a  deposit 
thereof  with  the  firm  of  C.  A.  Baldwin  A 
Co.,  of  which  the  defendant  was  a  co-part- 
ner, is  to  be  regarded  as  an  appropriation 
to  the  use  of  the  defendant. 

Upon  the  application  of  McVeigh  a  writ 
of  error  and  supersedeas   was   allowed  him. 

The  facts  material  to  the  questions  de- 
cided by  the  court  are  the  following: 

Before  the  late  war  William  N.  McVeigh 
was  a  resident  citizen  of  the  city  of  Alex- 
andria, a  member  of  the  mercantile  firm  of 
C.  A.  Baldwin  &  Co.,  and  president  of  the 
Bank  of  the  Old  Dominion  located  in  that 
city.  He  was  re-elected  in  January  1861, 
and  again  in  his  absence  in  January  1862. 
As  president  he  from  time  to  time  collected 
the  interest  upon  the  bonds  of  the  state  held 
by  the  bank.  In  May  1861  he  left  the  city 
of  Alexandria,  and  took  up  his  residence  in 
the  city  of  Richmond,  where  he  remained 
until  after  the  close  of  the  war,  and  the  firm 
of  C.  A.  Baldwin  &  Co.  also  removed  to  the 
same  city. 

In  July  1865  McVeigh  addressed  a  written 
communication  to  the  stockholders  of  the 
Bank  of  the  Old  Dominion,  in  which  he 
says:  We  have  been  permitted  again  to 
meet  together  to  transact  business  con- 
nected with  this  bank,  and  I  beg  here 
to  submit  a  statement  of  my  doings  dur- 
ing the  four  years  absent.  Being  sepa- 
rated from  the  board  of  directors  by 
military  armies,  I  had  to  act   upon  my  best 
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judgment  and  upon  the  judgment  of 
196     others  with  whom  I  advised.    As  *pres- 

ident  of  this  bank,  and  as  I  considered 
it  my  duty  to  do,  I  collected,  &c.,  mention- 
ing two  sums  of  money  which  he  collected 
from  the  state  for  interest  due  on  bonds  of 
the  state  held  by  the  Bank  of  the  Old  Do- 
minion, and  deposited  on  the  same  day  in 
the  Bank  of  Virginia  to  the  credit  of  the 
first  named  bank ;  and  stating  that  he  paid, 
by  his  checks  upon  the  Bank  of  Virginia, 
such  banks  as  he  could  learn  had  balances 
against  the  Bank  of  the  Old  Dominion.  In 
relation  to  these  sums  there  was  no  contro- 
versy. 

He  then  proceeds  to  state  that  on  the  18th 
of  February  1863  he  collected  from  the  treas- 
urer the  interest  due  on  the  state  bonds  held 
by  the  bank,  up  to  the  Ist  of  January  1863, 
being  $26,697,  and  that  he  invested,  by  the 
advice  of  W.  G.  Cazenove,  one  of  the 
directors  of  the  bank,  $26,500  in  a  Confed- 
erate convertible  or  call  certificate,  bearing 
six  per  cent,  interest;  and  the  balance  he 
deposited  in  the  Bank  of  Virginia  to  the 
credit  of  the  Bank  of  the  Old  Dominion. 
This  loan  to  the  Confederate  government 
continued  until  that  government  advertised 
for  the  return  of  all  call  loan  certificates 
bearing  six  per  cent,  interest,  by  a  certain 
day  for  payment,  or  they  would  become 
permanent  six  per  cent,  stocks;  and  then 
the  certificate  was  presented,  and  the  amount 
with  interest  paid  in  Confederate  money; 
at  which  time  a  law  of  the  state  imposing 
a  tax  of  one  per  cent,  was  immediately  to 
take  effect,  and  a  law  passed  by  the  Con- 
federate government,  soon  to  take  effect,  of 
thirty-three  and  one-third  per  cent,  tax  on 
all  Confederate  currency  held  by  banks  or 
individuals.  In  order  to  avoid  this  heavy 
tax  he  made  various  efforts  to  lend  out  the 
money,  but  without  success.  As  a  last 
resort  he  placed  it  in  bank  to  the  credit  of 
C.  A.  Baldwin   &  Co.,   of  which  he  was   a 

member,  with  the  understanding  that 
196     said  firm  was  to    *pay   the   bank   the 

same  kind  of  currency  on.  call  or  de- 
mand with  six  per  cent.,  so  that  the  same 
should  stand  with  C.  A.  Baldwin  &  Co.  on 
the  same  terms  as  it  did  with  the  Confed- 
erate government.  In  his  testimony  given 
in  this  case  he  says: 

At  that  time  Baldwin  &  Co.  and  McVeigh 
had  more  of  Confederate  currency  than  they 
knew  what  to  do  with,  and  frequently  lent 
out  large  sums  to  such  persons  as  they  could 
get  to  take  it ;  and  they  would  at  any  time 
have  paid  any  call  made  upon  them  by  the 
bank  or  for  its  use,  for  the  said  sum  of 
$26,500  and  interest:  and  that  said  sum, 
with  its  accumulated  interest,  was  invested 
by  said  C.  A.  Baldwin  &  Co.,  together  with 
their  own  funds,  in  tobacco  and  other  things 
which  were  destroyed  by  fire  that  occurred 
at  Columbia,  South  Carolina,  at  Charlotte, 
North  Carolina,  and  in  the  city  of  Rich- 
mond on  the  3d  of  April  1865.  at  all  which 
places  the  said  firm  had  stored  the  said 
tobacco  and  other  goods. 

This  investment  was  not  made  for  the 
bank,  but  at  the  individual  risk  of  McVeigh, 


he  determining  to  continue  the  amount 
six  per  cent,  investment  to  the  bank  payable 
any  day. 

John  Howard,  for  the  appellant. 
Claughton,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  brought  in 
the  Circuit  court  of  the  city  of  Richmond 
by  the  **Bankof  the  Old  Dominion"  against 
William  N.  McVeigh,  to  recover  certain 
money  belonging  to  the  plaintiff,  which  as 
is  alleged,  was  collected  by  the  defendant 
in  the  year  1863.  During  the  trial  instruc- 
tions were  asked  for  by  plaintiff  and  de- 
fendant    respectively,      which     were 

197  refused    *by    the    court;  and    in    lien 
thereof     certain     other     instructions 

fiven;  to  which  both  parties  excepted. 
here  was  a  verdict  and  judgment  for  the 
plaintiff;  'to  which  the  defendant  applied 
for  and  obtained  a  writ  of  error  and  super- 
sedeas. It  is  not  necessary  to  consider  the 
various  questions  presented  by  these  in- 
structions. It  will  be  sufficient  to  examine 
the  two  main  grounds  upon  which  defendant 
relies  for  a  reversal  of  the  judgment. 

The  first  of  these  is,  that  the  defendant 
in  the  year  1861  having  left  the  city  of 
Alexandria,  where  the  bank  was  situated, 
having  permanently  located  within  the  Con- 
federate lines,  his  official  connection  with 
the  bank  as  president  was  thereby  dissolved, 
and  his  relations  to  that  institution  there- 
after were  those  of  a  public  enemy ;  and 
consequently  no  contract,  express  or  im- 
plied, could  arise  between  the  parties  dar- 
ing the  existence  of  such  hostile  relations, 
and  no  action  can  be  maintained  against 
the  defendant  for  any  act  done  by  him  as 
president  or  agent  of  said  bank  during  that 
period.  In  order  fully  to  comprehend  the 
doctrine  here  asserted,  it  is  necessary  to 
give  some  attention  to  the  evidence.  It 
appears  from  the  defendant's  own  admis- 
sions, that  although  residing  within  the 
Confederate  lines  after  the  11th  of  June 
1861,*  he  undertook  to  act  as  president  of  said 
bank;  and  in  that  character  he  collected 
from  the  state  money  belonging  to  the 
plaintiff.  We  must  suppose  that  he  hon- 
estly entertained  the  opinion  that  he  had 
the  right  so  to  do.  Any  other  supposition 
would  be  a  direct  imputation  upon  his  good 
faith  and  fair  dealing. 

After  the   close  of  the   war,   in  July  1865, 

the   defendant  addressed  a  communication 

to  the  stockholders  of  the  bank,    in  which 

he    gives  a  history  of  his   official   conduct 

during  the  period   of  his    separation 

198  from  the  ^institution,  and  his  reasons 
for  collecting  the  funds  belonging  to 

it.  He  states  that  being  separated  from  the 
board  of  directors  by  military  forces  he  had 
to  act  upon  his  best  judgment,  and  upon  the 
judgment  of  others  with  whom  he  advised. 
As  president  of  the  bank  he  collected  in 
November  1861  of  the  state  treasurer  fifteen 
hundred  and  seventy -five  dollars,  being 
balance  of  interest  due  the  bank  1st  July 
1861.  On  the  4th  January  1862  he  collected 
eight    thousand    one    hundred    and    ninety 
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•dollars,  the  interest  to  January  1862 ;  which 
several  sums,  after  the  payment  of  certain 
-claims  against  the  bank,  were  deposited  to 
its  credit  in  the  bank  of  Virginia.  And  on 
the  8th  of  February  1863  he  collected  twen- 
ty-six thousand  six  hundred  and  ninety- 
seven  dollars,  the  interest  due  on  the  state 
tionds  up  to  the  1st  of  January  1863,  and 
invested  the  same,  or  nearly  the  same, 
amount  in  a  Confederate  convertible  or  call 
-certificate,  bearing  six  per  cent,  interest. 
The  present  controversy  is  in  reference  to 
this  latter  sum. 

Now  the  position  assumed  in  the  instruc- 
tions and  in  the  argument  of  the  defendant's 
counsel  is,  that  the  defendant's  office  or 
agency  was  abrogated  by  the  war — that  the 
act  of  the  defendant  as  president,  in  collect- 
ing plaintiff's  money,  was  null  and  void — 
that  this  act  could  not  be  ratified  after  the 
war  by  the  plaintiff  or  defendant,  so  as  to 
create  a  cause  of  action  ex  contractu  against 
the  defendant.  Conceding  all  this,  how 
does  it  relieve  the  defendant  of  the  obliga- 
tion to  account  to  the  plaintiff  for  money 
collected  without  authority,  and  appropri- 
ated to  the  defendant's  individual  use  and 
benefit.  It  is  a  matter  of  no  sort  of  conse- 
quence that  he  was  not  authorized  to  act  as 
president:  having  undertaken  to  do  so,  he 
cannot  set  up  the  illegality  of  his  own 
conduct  to  avoid  the  just  responsibility  aris- 
ing out  of  the  agency  he  assumed.  It 
199  has  *been  held  in  several  cases,  where 
money  is  received  by  an  agent  by 
force  of  a  contract  which  is  illegal,  he  can- 
not protect  himself  from  accounting  for 
what  was  so  received  by  relying  upon  the 
illegality  of  the  transaction  in  which  it  was 
paid  to  him.  Sharp  v.  Taylor,  2  Phil.  Ch. 
R.  801. 

In  Terrant  v.  Elliott,  1  Bos.  &  Pul.  3, 
the  defendant,  an  insurance  broker,  having 
effected  an  illegal  insurance  for  the  plaintiff, 
and  received  the  amount  of  a  loss,  endeav- 
ored to  defend  himself  against  the  claim  of 
his  principal  by  showing  the  illegality  of 
the  insurance;  but  it  was  held  the  plaintiff 
was  entitled  to  recover.  McBlair  v.  Gibbes, 
17  How.  U.  S.  R.  236;  Kinsman  v.  Park- 
hurst,  18  How.  U.  S.  R.  289;  7  Rob.  Prac. 
455-6. 

A  fortiori  does  this  principle  apply,  where 
the  plaintiff  is  entirely  free  from  censure, 
and  the  illegality  of  the  transaction,  if  it  be 
such,  is  attributable  to  the  defendant  alone. 

The  learned  counsel  argued  this  branch 
of  the  case  upon  the  theory,  that  war  ipso 
facto  operates  as  a  confiscation  of  the  title 
to  all  property  belonging  to  alien  enemies, 
and  that  any  person  appropriating  or  hold-  ' 
ing  such  property  cannot  be  required  to  | 
account  for  the  same  to  the  former  owner 
after  peace  is  restored.  But  clearly  war  has 
no  such  effect.  While  it  gives  to  the 
government  authority  to  confiscate  the 
property  of  an  enemy,  it  does  not  itself 
confiscate,  nor  confer  upon  individuals  such 
authority.  If  the  government  does  not  ex- 
ercise the  power,  the  title  remains  un- 
changed. During  the  existence  of  hostilities, 
the  owners'  remedies  for  its  protection  or  re- 


covery are  suspended;  but  so  soon  as  peace 

is  restored,  these  remedies   revive   as   fully 

and  effectually  as   though   they   had   never 

been  disturbed.     This  is  the  doctrine 

200  everywhere  sustained  by  *the   comity 
of  states.     Ware   v.   Hylton,  3  Dallas' 

R.  199,  226;  Brown  v.  United  States,  8 
Cranch's  R.  170. 

The  learned  counsel  insists,  however,  that 
the  defendant  being  a  mere  tort  feasor,  the 
action  against  him  ought  also  to  have  been 
in  tort.  But  it  is  well  settled,  that  in  cases 
of  this  sort  the  plaintiff  has  his  election 
of  remedies.  He  may,  if  he  pleases,  waive 
the  tort  and  sue  in  assumpsit.  Indeed 
assumpsit  is  the  appropriate  remedy  when- 
ever the  defendant  has  received  plaintiff's 
money,  which  in  equity  and  good  conscience 
he  ought  not  to  retain.     1  Rob.  Prac.  484. 

The  defendant's  second  ground  of  defence 
is  contained  in  the  fifth,  sixth,  seventh  and 
eighth  instructions,  offered  by  him,  and  re- 
jected by  the  court.  The  main  proposition 
asserted  in  these  instructions  is,  that  the 
defendant  having  acted  in  good  faith  in 
collecting  the  money  from  the  state  and 
investing  it  in  Confederate  call  certificates, 
the  said  certificates  became  thereby  the 
property  of  the  bank,  and  the  defendant  is 
not  responsible  in  this  suit  for  any  loss  or 
damage  which  the  bank  may  have  sustained 
by  reason  of  the  action  of  the  defendant. 

It  will  be  observed  that  the  proposition 
here  asserted  leaves  out  of  view  the  impor- 
tant fact  established  by  the  evidence,  that 
after  the  defendant  had  converted  the  certifi- 
cates into  treasury  notes,  as  required  by  the 
Confederate  government,  he  deposited  the 
money  in  bank  to  the  credit  of  C.  A.  Bald- 
win &  Co.,  of  which  firm  he  was  a  member; 
and  subsequently  the  entire  amount,  together 
with  the  other  funds  of  the  said  firm,  was 
invested  in  tobacco  and  other  articles.  This 
investment,  as  the  defendant  states,  was 
made  at  his  individual  risk,  he  being  confi- 
dent it  would  pay  him  the  interest,  and  save 
to  the  bank  the  heavy  Confederate  tax.  He 
further  states  that  the  articles  so  pur- 

201  chased  *were  destroyed  by  fires  that 
occurred  at  Columbia,   Charlotte  and 

the  city  of  Richmond,  at  which  places  the 
said  firm  had  stored  the  property. 

It  thus  appears  that  the  fund  did  not 
perish  upon  the  hands  of  the  defendant,  but 
was  loaned  by  him  to  a  firm  of  which  he 
was  a  member,  and  was  invested  by  that 
firm  in  private  trade  and  speculation.  It 
may  be  that  the  goods  were  destroyed, 
but  we  have  no  means  of  ascertaining 
the  circumstances  under  which  the  de- 
struction occurred.  We  do  not  know 
whether  it  might  not  have  been  prevented 
by  the  exercise  of  due  care  and  diligence: 
whether  considerable  profits  may  not  have 
been  realized  from  this  fund  by  previous  in- 
vestments. Upon  these  points  the  record 
furnishes  no  information;  no  inquiry  was 
asked  upon  the  subject;  no  issue  made  up. 
The  defendant  nowhere  asserts  that  the 
money  was  wholly  lost  by  him.  He  does  not 
say  that  no  profits  were  realized  from  its 
use ;  nor  does  he  rest  his  defence   upon  the 
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destruction  of  the  property.  No  such  ground 
is  taken  in  the  instructions  or  in  the  argu- 
ment. The  learned  counsel  was  too  well 
oatisiied  it  could  not  be  maintained.  The 
defendant  having  appropriated  the  plain- 
tiff's money,  having  invested  it  in  trade 
and  speculation,  must  of  course  account  for 
it,  however  unfortunately  the  speculation 
may  have  proved.  The  defendant  is  to  be 
regarded  simply  as  a  borrower  of  the  fund. 
His  use  of  it,  whether  judicious  or  otherwise, 
whether  profitable  or  not,  cannot  affect  the 
right  of  the  creditor. 

The  case  is  wholly  unlike  that  of  Davis 
T.  Harman,  20  Gratt.  197.  There  the  fund 
was  in  the  hands  of  a  commissioner  acting 
under  the  order  of  a  court  of  chancery.  He 
did  not  appropriate  a  dollar  of  it  to  his 
own  use ;  but  deposited  it  in  bank,  where  it 
perished  with  the  fall    of  the  Confederate 

government. 
202  *Nor  does  the  case  bear  any  resem- 
blance to  that  of  Pidgeon  v.  Williams, 
21  Gratt.  251.  In  that  case  the  money  was 
also  deposited  in  bank ;  was  so  marked  as  to 
be  easily  identified  as  the  property  of  the 
plaintiff;  and  so  remained  in  the  bank  until 
the  termination  of  the  war,  and  the  conse- 
quent destruction  of  the  currency. 

The  defendant  is  charged  only  with  the 
value  of  the  Confederate  notes  at  the  time 
they  were  appropriated  by  him;  and  with 
this  we  think  he  has  no  just  cause  of  com- 
plaint. The  veridct  and  judgment,  how- 
ever, bear  interest  from  the  1st  day  of  April 
1864.  The  interest  ought  to  be  computed 
only  from  the  close  of  the  war ;  for  the  plain 
reason,  that  plaintiff  and  defendant  were, 
until  that  date,  residents  of  hostile  sections. 
To  this  extent  the  judgment  must  be 
amended  and  affirmed,  with  costs  to  the  de- 
fendant in  error.  In  thus  affirming  it,  we 
see  no  reason  to  impute  any  blame  to  the 
defendant.  He  seems  to  have  acted  through 
out  with  a  conscientious  regard  for  what 
he  considered  the  best  interest  of  the  bank. 
But  his  motives,  however  conscientious,  can- 
not exonerate  him  from  liability  for  his 
collection  and  appropriation  of  money  be- 
longing to  the  plaintiff. 

Judgment  amended  and  affirmed. 


203        *Blackford  &  als.,  Trustees,  v.  Hurst 

&  als. 

March  Term,  1876,  Rlcbmond. 

I.  Registry  Laws— Deeds  of  Trust— By    the   act  of 

January  16,  1867,  amending  and  re-enactin?  S  5  of 
ch.  119  of  the  Code  of  1860,  deeds  of  trust  Ac.  are  to 
be  recorded  in  the  clerk's  office  of  the  county  or 
corporation  court  within  the  Jurisdiction  of  which 
the  real  estate  conveyed  &c.  is  situated. 
a.  Same— Same— Hustlngrs  Court.— By  the  charter  of 
the  city  of  Lynchburg-  Jurisdiction  is  given  to  the 

Deeds— Recordation.— For  reafflrment  of  the  doc- 
trine laid  down  in  the  second  headnote,  see  Bursress 
▼.  Belvin,  82  Gratt.  633:  Campbell  v.  Nonpereil,  75  Va. 
292:  Boston  V.  Chesapeake,  &c..  R.  Co.,  76  Va.  185,  cit- 
insr  the  principal  case. 


court  of  Hustings  for  said  city,  not  only  within  tlie 
limits  of  the  corporation,  but  also  for  the  space  of 
one  mile  without  and  around  said  city.  A  deed  of 
trust  conveying  real  estate  lyinff  outside  the  cor- 
poration limits,  but  within  one  mile  without  and 
around  said  city,  is  to  be  recorded  in  the  cleric's 
office  of  the  corporation  court  of  the  city.  And 
beinff  so  recorded  it  is  valid,  and  has  priority  orer 
subsequent  Judgments  against  the  fixantor  in  the 
deed  docketed  in  the  clerk's  office  of  the  county 
court. 

The  case  is  stated  by  Judge  Anderson  in 
his  opinion. 

Kirkpatrick  &  Blackford,   for  the    appel- 
lants. 
Mosby  &  Brown,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

By  the  4th  section  of  the  act  amending* 
the  charter  of  I/ynchburg,  passed  December 
8,  1866  (Acts  1866-'7,  p.  460),  jurisdiction 
is  given  to  the  court  of  Husting-s  for  the 
said  city,  **not  only  within  the  corporate 
limits  of  said  city,  but  also  for  the  space  of 
one  mile  without  and  around  said  city." 
On  the  31st  of  July  1869,  Thomas  L.  John- 
son, S.  W.  Younger,  and  John  T. 
204  *Smith,  who  were  partners  constitut- 
ing the  firm  of  Young'er  &  Co.,  exe- 
cuted a  deed  of  trust,  conveying,  with  other 
property  situated  and  being  within  the  cor- 
porate limits  of  the  city  of  Lynchburg",  a 
lot  of  four  acres  of  land  lying  outside  of 
said  corporate  limits,  in  the  county  of  Camp- 
bell, but  within  the  jurisdiction  of  the 
Hustings  court  of  said  city,  to  the  appel- 
lants, trustees,  to  secure  the  appellees 
equally  with  all  other  creditors  of  Younger 
&  Co.  And  on  the  same  day  said  deed  of 
trust  was  admitted  to  record  in  the  clerk's 
office  of  the  Hustings  court  of  said  city,  but 
never  was  recorded  in  Campbell  county. 

Afterwards,  in  1870,  judgments  were  sev- 
erally recovered  by  the  appellees  against 
Younger  &  Co.  in  Lynchburg  courts,  which 
were  regularly  docketed  in  the  clerk's  office 
of  the  County  court  of  Campbell  county. 
And  the  question  raised  by  this  appeal  is, 
was  the  recording  of  the  deed  of  trust  in 
the  clerk's  office  of  the  Hustings  court  of 
the  city  a  valid  recordation  as  ag-ainst  cred- 
itors, or  was  it  necessary  that  it  should  have 
been  recorded  also  in  Campbell  county? 

By  section  5  of  chapter  119,  Code  of  1860, 
p.  566,  deeds  of  trust,  &c.,  shall  be  void  as 
to  creditors  and  subsequent  purchasers  with- 
out notice,  until  and  except  from  the  time 
that  they  are  duly  admitted  to  record  in  the 
county  or  corporation  wherein  the  property 
embraced  in  such  contract  may  be.  This 
section  was  amended  and  re-enacted  by  the 
act  of  January  16,  1867  (Acts  of  1866-'7,  p. 
538),  to  read  as  follows:  * 'Every  such  con- 
tract, &.,  deed  of  trust,  &c.,  shall  be  void 
as  to  creditors,  &c.,  until  and  except  from 
the  time  that  it  is  duly  admitted  to  record 
in  the  county  or  corporation  wherein  the 
property  embraced  in  such  contract  or  deed 
may  be  :  provided,   however,  that  all  deeds 
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of  bargain  and  sale,  of  trust,  of  gift,  or 
205     mortgage,  or  *power  of  attorney,  and 

all  writings  in  respect  to  real  or  per- 
sonal estate,  intended  to  be  recorded,  where 
such  real  or  personal  estate,  is  situated, 
lying  and  being  within  the  jurisdic- 
tion of  a  corporation  or  Hustings  court, 
shall  be  recorded  in  the  clerk's  office 
of  such  corporation  or  Hustings  court:" 
irvhich  means,  we  think,  that  when  the  prop- 
erty conveyed  is  within  the  jurisdiction  of 
the  corporation  or  Hustings  court,  the  deed 
shall  be  recorded  in  the  clerk's  office  of  that 
court,  and  shall  be  void  as  to  creditors  until 
and  except  from  the  time  it  is  so  recorded: 
which  clearly  implies  that  from  the  time  it 
is  so  recorded,  it  shall  not  be  void  as  to 
creditors  and  subsequent  purchasers  with- 
out notice.  It  was  the  intention  of  the  leg- 
islature, we  think,  by  this  proviso,  to 
prescribe  this  recordation  as  to  property  so 
situated,  as  a  substitutr  for  recordation  in 
the  County  court.  But  it  is  nowhere  said, 
nor,  we,  think  is  it  implied,  that  deeds  there- 
after made,  of  property  so  situated,  shall  be 
recorded  in  the  county,  as  well  as  in  the 
clerk's  office  of  the  corporation  and  Hustings 
court. 

The  foregoing  section,  as  amended  and 
re-enacted,  is  not  in  conflict  with  {  6  of  the 
Code,  which  is  as  follows:  * 'Notwithstand- 
ing any  such  writing  shall  be  duly  admitted 
to  record  in  one  county  or  corporation, 
wherein  there  is  real  estate,  or  goods,  or 
chattels,  it  shall  nevertheless  be  void  as  to 
snch  creditors  and  purchasers  in  respect  to 
other  real  estate,  or  goods,  or  chattels,  with- 
out the  same,  until  it  is  duly  admitted  to 
record  in  the  county  or  corporation  wherein 
such  other  real  estate,  or  goods,  or  chattels, 
may  be."  By  virtue  of  the  preceding  sec- 
tion, as  amended  and  re-enacted,  the  prop- 
erty lying  or  being  within  the  jurisdiction 
of  the  Hustings  court  of  the  city,  although 
outside     of    the    corporate    limits    proper, 

is,  as  to  purposes  of  recordation, 
206    *virtually     within     the    corporation, 

and  need  only  be  recorded  in  the  cor- 
poration court;  and  in  this  case,  the  deed, 
not  embracing  other  real  estate,  or  goods 
and  chattels,  without  the  same,  need  not  be 
recorded  elsewhere.  But  if  there  is  any 
conflict,  section  6  must  yield  to  section  5  as 
amended  and  re-enacted,  which  in  point  of 
time  is  the  later  enactment.  Section  6 
ip^as  not  re-enacted,  and  is  not  therefore  co- 
temporaneous  with  section  5,  as  amended 
and  re-enacted  by  the  act  of  January  16th, 
1867,  but  was  enacted  prior  to  the  Code  of 
1860.  If  any  of  its  provisions  are  in  conflict 
with  section  5,  as  amended  and  re-enacted, 
they  are  virtually  repealed    by  the  latter. 

The  deed  of  trust  in  this  case  having  been 
recorded  in  the  clerk's  office  of  the  Hustings 
court  of  the  city  of  Lynchburg,  conveying 
the  lot  or  lots  of  land  in  question,  lying 
within  the  jurisdiction  of  the  Hustings 
court,  was  such  a  recordation  as  the  statute 
required,  and  was  valid  against  creditors 
and  subsequent  purchasers.  And  conse- 
quently, the  lien  so  acquired  by  the  trustees 
on  the  property  embraced  in   the  deed  of 


trust  overreached  any  liens  upon  the  same 
property  acquired  by  subsequent  judgments. 
The  court  is  of  opinion,  therefore,  to  reverse 
the  decree  of  the  Circuit  court  with  costs; 
and  doth  proceed  to  enter  such  decree  a6 
ought  to  have  been  entered  by  the  said  Cir- 
cuit court. 

Decree  reversed. 
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*Belton  V.  Apperson  &  al. 

Marcb  Term,  1875.  Richmond. 


Negotiable  Instrumente— Usury— Bona  PIde  Purchaser. 

—In  June  1868  B  filed  his  bill  to  enjoin  a  sale  of 
real  estate  by  A,  the  trustee  in  a  deed  civen  to  se- 
cure the  payment  of  a  negotiable  note  for  $1800.  He 
says  he  supposed  that  G  was  the  owner  of  the  note, 
and  charges  usury  in  it,  and  sets  it  out  He  makes 
C  and  A  defendants,  and  calls  upon  them  to  answer 
on  oath.  He  prays  that  they  may  be  required  to 
disclose  the  name  of  the  holder  of  the  note:  that  A 
maybe  enjoined  from  selling  the  property:  that 
the  note  may  be  delivered  up  and  canceled, 
and  A  required  to  reconvey  said  real  estate  to  the 
trustee  to  whom  the  same  was  conveyed  for  the 
benefit  of  B*s  wife  and  children.  The  injunction 
was  granted :  and  in  June  1860  A  and  C  answered. 
C  said  he  was  a  broker,  and  the  note  was  put  into 
his  hands  for  sale,  and  he  sold  it  to  S:  and  he  had 
no  interest  in  it  Both  C  and  A  say  they  do  not 
believe  there  was  usury  in  the  transaction:  It  was 
a  sale  not  a  loan. 
The  cause  stood  upon  the  docket  without  any  move 
in  it  until  December  1871,  when  B  and  his  wife 
and  seven  infant  children,  by  B  as  their  next 
friend,  asked  leave  to  file  an  amended  and  supple* 
mental  bill.  In  this  bill  they  are  plaintiffs,  and  S 
is  made  a  defendant  with  C  and  A.  They  set  out 
the  bin  and  answers,  state  a  conveyance  of  the 
property  by  B  to  trustee  for  B's  wife  for  life  re- 
mainder to  the  children.  They  charge  usury  in 
the  note,  disclaim  any  discovery  from  defendants, 
ask  for  an  issue,  and  if  they  prove  the  usury  that 
the  note  may  be  declared  null,  the  injunction  per- 
petuated, and  for  general  relief.  Held: 
I.  Equity— Amended  Bills.*— The  rule  in  equity  in 
refirard  to  amendments,  is,   that   they  may  be 

^A/IBNDBD  BILLS. 

The  Qeneral  Rule  SUted.— Mr.  Barton  in  his  admir- 
able work  on  Chancery  Practice,  (pasre  S46)  saye 
that  the  general  rules  as  to  amendments  have  been 
so  often  departed  from  that  it  is  now  scarcely  pos- 
sible to  arlve  any  very  accurate  definition  of  what 
may  be  included  in  an  amended  bill.  He  says,  how- 
ever, "The  general  rule  is,  that  amendments  can 
only  be  granted  where  the  bill  is  defective  in  par- 
ties, or  in  the  prayer  for  relief,  or  in  the  omis.sion  or 
mistake  of  a  fact  or  circumstances  connected  with 
the  substance  of  the  bill,  but  not  forminsr  the  sub- 
stance Itself,  nor  repugnant  thereto."  Barton's  Ch. 
Pr.  (2nd  Ed.)  845,  citiufir  Piercy,  Ex'or,  etc.,  v.  Beckett 
et  al.,  15  W.  Va.  444:  McComb  v.  Lobdell,  32  Gratt  186; 
Christian  v.  Vance,  41  W.  Va.  754.  24  S.  E.  Rep.  506; 
Burlew,  Trustee,  v.  Quarrier  et  al.,  16  W.  Va.  108. 

"As  a  general  rule,  the  court  will  at  any  time 
before  the  hearing  grant  leave  to  amend  where  the 
bill  is  defective  as  to  parties,  or  in  the  mistake  or 
omission  of  any  fact  or  circumstance  connected 
with  the  substance    of  the  bill  or  not  repuirnant 
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made  when  the  bill  is  defective  In  its  prayer  for 
relief,  or  in  the  omission  or  mistake  of  some  fact 
or  circumstance  connected  with  the  substance 
of  the  case,  but  not  formincr  the  substance  itself. 
The  plaintiff  will  not  be  permitted  to  abandon 
the  entire  case  made  by  his  bill,  and  make  a 
new  and  different  case  by  way  of  amendment 
But  this  rule  has  been  much  trenched  upon, 
especially  in  the  states  and  in  Virfifinia. 
208  *^-  Same— Same— Alterations  Permitted.— If 
a  plaintiff  is  not  permitted  to  make  a  new 
case,  he  may  by  his  amendments  so  alter  the 
frame  and  structure  of  his  bill  as  to  obtain  an 
entirely  different  relief  from  that  asked  for 
orisrinally. 

3.  Statutes— Suits  under.— If  the  lender  of  money 
is  made  a  party  to  a  bill  filed  under  the  7th  sec- 
tion of  the  act  in  relation  to  money  and  interest 
and  answers,  he  cannot  be  proceeded  against 
under  the  10th  section  of  said  act  See  Code  of 
1849,  ch.  141. 

4.  Same— Equity— Piling  New  Bills.— Upon  the  com- 
ing in  of  the  answers  of  C  and  A,  B  miirht  have 
dismissed  his  bill,  and  immediately  thereupon 
have  filed  a  new  bill  asrainst  S,  under  the  10th 
section  of  said  act  and  he  miffht  submit  to  a 
dismissal  of  his  bill  by  the  chancellor,  and  at 
once  file  a  bill  against  S. 

5.  Amended  Bills -Answers  of  Parties  As  to  Whom 
Suit  Is  Ended.— C  and  A  havinir  no  interest  in  the 
note,  the  case  is  virtually  ended  as  to  them  ;  and 
S  not  havinfir  been  a  party  to  the  original  bill, 
the  answers  of  C  and  A  cannot  be  read  for  or 
asrainst  him  either  under  the  original  or  amended 
bill,  and  the  amended  bill  under  the  10th  section 
of  the  act  may  be  filed. 

6.  Same— Delay  in  Piling.— As  S  was  not  a  party  to 
the  orlfifinal  bill,  and  as  the  plaintiffs  may  at  once 
Ale  a  new  bill  against  him,  the  delay  in  tender- 
ing the  amended  bill  cannot  prejudice  his  inter- 
ests. 

7.  Same— Introduction  of  New  Parties.— Courts  of 
equity  will  allow  an  amendment  of  the  bill  by 
the  Introduction  of  new  parties,  plaintiffs  or 
defendants,  when  necessary  to  the  ends  of  jus- 
tice, or  to  prevent  further  litiffation.  As  a  sren- 
eral  rule  this  is  not  a  matter  of  course,  but 
discretionary  with  the  court. 

8.  Same— Same.— B's  wife  and  children  havlnir  an 
interest  In  the  real  estate  conveyed  in  the  deed. 
It  Is  proper  to  amend  the  bill  and  unite  them  as 
plaintiffs  with  B. 

9  Quanre.  Whether  the  original  bill  in  this  case  is 
filed  under  the  7th  or  under  the  10th  section  of 
the  act 


thereto.  This  amendment  may  be  made  by  common 
order,  before  answer  or  demurrer,  and  afterwards 
by  leave  of  the  court"  See  Holland  v.  Trotter,  22 
Gratt  186. 

Same— Omission  of  Proper  Parties.— Where  the 
plaintiff  has  shown  a  riffht  to  relief  affainst  parties 
before  the  court  but  has  omitted  to  make  other  nec- 
essary parties,  there  the  bill  will  not  be  demurred, 
but  he  will  be  allowed  to  amend.  Jameson's  Adm'z 
V.  Deshields,  3  Qratt  4.  See  also,  Sillinfirs  v.  Bum- 
Gardner,  »  Gratt.  273;  Stephenson  v.  Tavemers.  9 
Gratt  898:  Mosby  v.  Withers  Ex'ors  etaU..  80  Va.  82; 
Wei  ton  V.  Hutton.  9  W.  Va.  339. 

Amended  Bills- Time  of  Amendment— The  plaintiff 
may  of  risrht  amend  his  declaration  or  bill  before 


In  June  1868  Patrick  Belton  filed  his  bill 
in  the  Circuit  court  of  Richmond,  in  which 
he  states,  that  in  April  1866  he  received  as 
a  loan  the  sum  of  $1000,  from,  as  he  believed 
at  the  time,  one  Parker  Campbell,  for  which 
he  gave  his  nef^otiable  note  for  $1300,  paya- 
ble one  year  after  date,   secured  by  a 

209  deed    of    trust;    ♦which    he    exhibits 
with    his    bill.     When    the    said  note 

became  due,  he  paid  $300,  and  executed  a 
new  note  for  $1300,  payable  one  year  after 
date,  which  was  secured  by  another  deed  of 
trust;  which  he  also  exhibits.  After  the 
said  note  became  due  he  refused  to  pay  the 
same  because  of  the  enormous  usury  to 
which  he  had  been  subjected.  And  there- 
upon J.  ly.  Apperson  the  trustee  in  the  last 
mentioned  deed,  advertised  the  sale  of  the 
real  estate  mentioned  in  said  deed.  Com- 
plainant is  not  certainly  advised  as  to 
who  is  the  present  holder  of  said  note,  but 
has  been  informed  that  it  is  held  by  one  Par- 
ker Campbell  of  the  city  of  Richmond.  He 
prays  that  said  Apperson  and  Campbell  may 
be  made  parties  defendants  to  the  bill,  and 
required  to  answer  the  same  on  oath :  that 
they  be  required  to  disclose  the  name  of  the 
person  who  is  the  true  owner  thereof:  and 
that  Apperson  be  enjoined  from  selling-,  or 
in  any  manner  interfering  with,  the  real 
estate  conveyed  to  him  as  aforesaid:  that 
the  said  note  may  be  required  to  be  delivered 
up  and  cancelled,  and  that  said  Apperson  be 
required  to  reconvey  the  said  real  estate  to 
the  trustee  to  whom  said  property  was  con- 
veyed for  the  benefit  of  the  wife  and  chil- 
dren of  the  plaintiff,  by  deed,  of  which  he 
files  a  copy.  The  injunction  was  granted. 
In  June  1869  Apperson  and  <>impbell 
filed  their  answers  to  the  bill.  Campbell 
says  he  was  and  is  a  broker  in  the  city  of 
Richmond,  and  about  the  month  of  April 
1866  some  person,  he  thinks  L^ewis  A. 
Phelps,  brought  to  him  complainant's  note, 
and  requested  him  to  sell  it  for  him.  The 
note  was  for  $1300,  payable  one  year  after 
date,  and  was  secured  by  deed  of  trust, 
and  respondent  sold  it  to  M.  H.  Houston, 
and  paid  over  the  proceeds.  That  after- 
wards, about  the  1st  of  May  1867,  James  L,. 
Apperson,  a  broker  of  Richmond,  broug-ht 
to  respondent  another  note  for  $1300, 

210  made  ♦by  said  Patrick  Belton,   at  one 
year;    and  secured  by  a  deed  of  trust, 

to  sell.     Respondent    put  the    note    on    the 

the  defendant's  appearance,  and  notwithHtandhiir 
such  appearance,  a  plaintiff  in  equity  may.  at  any 
time  in  the  vacation  of  the  court  wherein  the  suit  is 
pendinfiT.  file  in  the  clerk's  office  an  amended  or  sup- 
plemental bill,  or  bill  of  revivor:  whereupon,  the 
same  proceedin^a  may  be  had  as  if  leave  to  file  it 
had  been  previously  obtained  in  court,  bat  the 
court,  on  the  motion  of  a  defendant,  made  at  the 
term  to  which  process  to  answer  the  same  is  re- 
turned executed  on  him,  or,  if  it  be  returnable  to 
rules,  at  the  first  term  after  it  is  so  returned,  may 
dismiss  such  amended  or  supplemental  bill,  or  bill 
of  revivor.    Va.  Code,  sec.  3268. 

Same— Same— After  Publication  and  Cause  Set  for 
Hearing.- "The  rule  of  the  court  is,  that  after  a  publi- 
cation, and  the  cause  regularly  set  down,  you  can* 
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market,  and  sold  it  to  Jacob  S.  Shriver,  and 
paid  the  proceeds  amounting  to  $1060,  less 
the  usual  brokerage,  to  Apperson.  That  he 
made  no  enquiry  as  to  who  was  the  owner 
of  said  notes,  or  the  purpose  or  consideration 
for  which  either  of  said  notes  was  made.  He 
sold  the  first  note  for  Phelps  as  the  holder 
thereof,  and  the  second  for  Apperson  as  its 
holder.  He  or  his  firm  have  no  interest, 
and  never  had  any,  in  either  of  said  notes, 
except  a  broker's  commission.  He  is  advised 
that  neither  of  said  transactions  was  usu- 
rious ;  that  there  was  no  lending  or  borrow- 
ing of  money  in  the  transaction,  but  the 
bona  fide  sale  of  a  negotiable  note  to  an 
innocent  purchaser  for  value. 

The  answer  of  Apperson  is  to  the  same 
effect  as  to  the  last  note ;  he  knew  nothing  of 
the  first.  Plaintiff  applied  to  respondent's 
firm,  who  were  bankers  and  brokers,  to  obtain 
for  him  some  money.  That  respondent  ap- 
plied to  Parker  Campbell  &  Co.  to  take  a 
note  for  $1300  secured  by  deed  of  trust,  and 
sell  it  for  respondent's  firm ;  and  that 
Campbell  &  Co.  sold  it  as  he  was  informed, 
to  Jacob  S.  Shriver,  and  paid  the  proceeds 
to  respondent.  He  did  not  inform  Campbell 
Sl  Co.  who  was  the  owner  of  the  note,  or 
the  purpose  or  consideration  for  which  it 
was  made,  and  that  he  at  no  time  had  had 
any  communication  with  Shriver. 

In  December  1871,  the  plaintiff  and  his 
wife  and  their  seven  children,  the  children 
being  infants  and  acting  by  the  plaintiff  as 

not  amend  by  making  parties,  and  cannot  introduce 
new  ctaarfires,  or  put  a  material  fact  in  issue  which 
was  not  in  the  case  before:  but  you  may  prefer  a 
sapplemental  bill."    Pleasants  y.  Loiran,  4  Hen.  & 

Same— Same— After  Special  Defflurrer. —After  spe- 
cial demurrer  to  a  bill,  the  plaintiff  may  have  leave 
to  amend,  on  payment  of  costs.  Rose  y.  King*.  4  H. 
&M.47&. 

Sane— Instances  Where  Amendment '  Allowed.— 
Where  an  executor  has  a  claim  against  the  estate  of 
his  testator,  dependinff  on  a  quarUvm  meruit  only,  he 
may  exhibit  a  bill  in  equity  against  his  co-executors 
and  legatees,  to  have  such  claim  established  and 
fixed  at  a  certain  sum.  In  such  case,  he  ouirht  to 
state  the  claim  with  reasonable  certainty,  by  setting 
forth  hi^  own  estimate  of  his  services:  but,  should 
he  fail  to  do  so,  his  bill  ou^ht  not  to  be  dismissed, 
but  leave  to  amend  it  should  be  granted  on  motion. 
Baker  v.  Baker  €t  ah.,  8  Munf.  222. 

Bill  being  filed  for  the  specific  execution  of  a  con- 
tract for  the  exchange  of  lands,  if  it  appears  in  the 
progress  of  the  cause  that  the  defendant  cannot 
comply  with  his  contract,  the  plaintiff  may  amend 
his  bill  and  ask  for  a  rescission  of  the  contract,  and 
for  such  other  relief  as  under  the  circumstances  he 
is  entitled  to.    Parrill  v.  McKinley,  9  Gratt.  1. 

By  Amending  after  Demurrer  Plaintiff  Loses  Right 
to  Appeal.— In  amending",  after  a  demurrer  to  the 
bill  has  been  sustained,  plaintiff  loses  his  right  to 
appeal  on  that  ground.    Fudge  v.  Payne,  86  Va.  803. 

Cannot  Deprive  Defendant  of  Answer  under  Oath  to 
Original  BIIL —Where  defendant  answers  under  oath 
to  the  original  bill,  plaintiff  cannot  deprive  respond- 
ent of  the  benefit  of  his  answer  under  oath,  by  filing 
an  amended  bill  dispensing  with  an  answer  under 
oath.    Throckmorton  v.  Throckmorton.  86  Va.  768. 


their  next  friend,  moved  the  court  for  leave 
to  file  an  amended  bill,  which  was  tendered 
for  the  examination  of  the  court,  and  de- 
posited with  the  papers  in  the  cause.  On  con- 
sideration whereof  the  court  refused  to  allow 
them  to  file  said  amended  bill;  but 
211  tendered  to  the  plaintiff  Patrick  ♦Bel- 
ton,  leave  to  file  his  amended  bill 
making  Shriver  a  party  defendant,  and 
requiring  him  to  answer  the  allegations  of 
the  original  bill,  and  to  make  discovery  on 
oath  of  the  true  consideration  of  the  note 
in  controversy,  and  all  bargains,  contracts 
or  shifts  relative  to  the  same,  and  the  in- 
terest and  consideration  thereof;  but  this 
tender  was  declined  by  the  plaintiff.  And 
then  the  cause  coming  on  to  be  heard,  on 
the  motion  of  the  defendants  the  court  dis- 
solved the  injunction  and  dismissed  the 
bill. 

In  the  amended  bill  proposed  to  be  filed,. 
Patrick  Belton,  and  his  wife  and  their  seven 
infant  children,  by  their  father  as  their 
next  friend,  are  made  plaintiff's;  and  the 
bill  after  setting  out  the  substance  of  the 
original  bill  and  the  answers  thereto,  and 
that  Shriver  was  the  holder  of  and  interested 
person  in  said  note,  states  that  on  the  20th 
of  May  1867  Patrick  Belton  conveyed  the 
same  real  estate  mentioned  in  the  deed  to 
Apperson  to  trustees  in  trust  for  Mrs.  Bel- 
ton for  her  life,  and  at  her  death  to  their 
children.  They  say  that  the  said  wife  and 
children    are    necessary    parties    plaintiffs. 

Omission  of  Pact  Known  at  Tine  of  Piling  BUI.— The 

court  will  not  allow  amendments  inserting  facts  or 
circumstances  known  to  the  plaintiff  at  the  time  of 
filing  the  original  bill,  unless  some  good  excuse  in, 
offered  for  such  omission— but  the  courts  are  very 
liberal  in  accepting  excuses.  Barton's  Ch.  Pr.  (2nd 
Ed.)34«. 

rtaklng  out  New  Case  Improper.— It  is  well  settled 
that  an  amended  bill  cannot  make  out  an  entirely 
new  case.  4  Min.  Inst  (2nd  Ed.)  126S;  Silllngs  v.  Bum- 
gardner,  9  Oratt.  273;  CofFman  v.  Sangston.  21  Gratt. 
268:  Hurt  v.  Jones,  75  Va.  863;  Ewing  v.  Ferguson,  3& 
Oratt  648;  Shenandoah  Valley  R.  R.  CJo.  v.  Griffith. 
76  Va.  913. 

5ame— Same— Same.— Says  the  court,  in  Hurt  v. 
Jones,  75  Va.  358,  "While  great  liberality  has  been 
manifested  in  modem  times,  especially  by  the  courts 
of'this  country,  in  allowing  amendments  of  plead- 
ings (and  with  this  increasing  spirit  of  indulgence 
we  find  no  fault),  yet  the  courts  everywhere  agree 
in  denj'ing  liberty  to  so  amend  and  supplement  a 
bill  as  to  make  an  entirely  new  case." 

May  Ask  for  Different  Relief.— The  plaintiff  may, 
by  his  amendments,  so  alter  the  frame  and  struc- 
ture of  the  bill  as  to  obtain  an  entirely  different 
relief  from  that  asked  for  originally.  Hanby's 
Adm'rv.  Henritze's  Adm'r,  85  Va.  177,  citing  Belton 
V.  Apperson,  26  Gratt  207. 

Same— Discretionary  with  the  Court.— Amendments 
are  largely  In  the  discretion  of  the  court,  and  are 
allowed  with  great  liberality  until  the  proofs  are 
closed.    Barton's  Ch.  Pr.  (2nd  Ed.)  345. 

Liberality  of  the  Courts  In  Allowing  Amendments.— 
"The  tendency  of  the  decided  cases  is  to  relax   the 
ancient  rules  and  to  allow  amendments  whenever 
it  best  serves  the  ends  of  justice  so  to  do."    Barton's. 
Ch.  Pr.  (2nd  Ed.)  345,  note  6. 
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and  that  Shriver  is  a  necessary  party  de- 
fendant, and  for  this  among*  other  reasons 
they  ask  that  this,  their  amended  bill,  may 
be  filed.  They  charg'e  that  there  is  usury 
in  the  loan  of  the  said  $1300  to  the  said 
Patrick  Belton,  and  they  are  ready  to  prove 
it,  and  ask  for  no  discovery  from  the  said 
Campbell,  Apperson  and  Shriver.  And 
making  them  parties  to  the  amended  bill, 
they  say  they  ask  for  no  discovery  from 
them  or  either  of  them;  but  they  pray  for 
an  issue  to  be  tried  by  a  jury,  as  to  whether 
or  not  there  is  usury  in  the  transactions 
aforesaid,  with  the  said  Patrick  Belton; 
and  if  the  jury  find  that  there  is,  that  the 
said  note  may  be  declared  null  and  void, 
that  the  injunctions  granted  may  be  per- 
petuated, and  for  general  relief. 

212  *Upon    the    application    of    Patrick 
Belton,  an  appeal  was  allowed  by  this 

court. 

Meredith  and  Cocke,  for  the  appellant. 
Ould,  for  the  appellees. 

Staples,  J.%  delivered  the  opinion  of  the 
court. 

The  original  bill  in  this  case  was  filed  to 
enjoin  the  sale  of  real  estate  under  a  deed  of 
trust  executed  by  complainant,  upon  the 
ground  that  the  debt  is  tainted  with  usury. 
The  only  defendants  are  the  trustee  and  one 
Parker  Campbell,  who  negotiated  the  sale 
of  the  note  secured  by  the  deed.  The  bill, 
after  stating  the  circumstances  attending 
the  execution  of  the  note  and  the  deed  of 
trust,  calls  upon  the  defendants  to  answer 
on  oath,  and  to  disclose  on  oath  the  name 
of  the  person  or  persons  who  are  the  true 
owners  of  the  note  if  the  defendant  Camp- 
bell is  not  the  true  owner. 

The  trustee  answered,  stating  his  connec- 
tion with  the  transaction,  denying  all 
knowledge  of  the  dealings  which  resulted 
in  the  loan,  and  expressing  his  belief  that 
•  the  contract  is  not  usurious.  Campbell  also 
answered,  stating  that  he  is  a  broker  in  the 
city  of  Richmond :  that  the  note  was 
brought  to  him  to  sell :  that  he  accordingly 
put  it  upon  the  market,  and  sold  the  same 
to  one  Jacob  S.  Shriver,  who  is  the  owner: 
that  he,  Campbell,  made  no  inquiries  in 
regard  to  the  note :  that  he  gave  no  infor- 
mation concerning  it:  that  he  has  no 
interest  in  it,  and  never  had  any,  except  as 
to  his  commission :  and  that  he  is  advised 
the  transaction  is  not  usurious,  but  is  a 
bona  fide  sale  to  an  innocent  purchaser  for 
value,  in  the  usual  and  regular  course  of 
business. 

These  answers  were  filed  at  the  June  term 
1869.     No  further  steps   seem   to  have 

213  been   taken   in   the    cause    *until   the 
December  term  1871.     At  that  term  the 

complainant,  in  connection  with  other  per- 
sons named  as  co-plaintiffs,  tendered  an 
amended  and  supplemental  bill,  making 
Jacob  Shriver,  the  holder  of  the  note,  a 
party  defendant,  in  addition  to  the  other 
defendants ;  disclaiming  any  discovery  from 
him,  asking  an  issue  to  be  tried  by  a  jury, 
and  a  decree  annulling  the  contract. 


The  chancellor  refused  to  permit  the 
amended  bill  to  be  filed,  and  rendered  a 
decree  dissolving  the  injunction  and  dis- 
missing the  original  bill.  The  only  ques- 
tion it  concerns  us  now  to  consider,  is 
whether  this  refusal  was  proper  under  the 
circumstances.  The  ground  taken  in  sup- 
port of  it  is,  that  the  borrower  cannot  be 
permitted  to  file  a  bill  of  discovery  and 
relief,  and  under  it  obtain  the  answer  of  the 
defendants,  and  then  file  an  amended  bill 
disclaiming  a  discovery,  and  insisting*  upon 
an  entire  annulment  of  the  contract:  that 
if  he  proceeds  under  the  7th  section  of  chap. 
141,  Code  of  1860,  he  must  be  content  with 
the  relief  afforded  by  that  section:  that  ia 
simply  an  exoneration  from  the  payment  of 
all  interest;  and  having  made  such  election 
he  cannot  be  allowed  to  change  his  ground, 
to  proceed  under  the  10th  section,  and  insist 
upon  a  forfeiture  of  the  entire  debt. 

It  would  seem  to  b^  very  clear,  that  if  the 
lender  is  made  a  party  to  a  bill  under  the 
7th  section  and  answers,  he  cannot  be  pro- 
ceeded against  thereafter  under  the  10th 
section  of  the  statute;  but  here  the  orig-inal 
bill  is  not  against  the  lender,  or  ag-ainst 
any  one  claiming  in  privity  with  him,  or 
under  whom  he  claims.  It  is  against  the 
trustee,  who  is  regarded  as  the  ag-ent  of 
both  parties,  and  the  broker  who  effected  a 
sale  of  the  note,  and  who  has  no  further 
connection  with  or  interest  in  the  trans- 
214  action.  When  the  original  bill  *¥ras 
filed  the  complainant  did  not  know  who 
held  the  note  in  controversy:  that  fact  -was 
first  disclosed  in  the  answer  of  the  defendant 
Campbell. 

The  question  therefore  before  us,  is  not 
whether  after  a  bill  of  discovery  and  an  an- 
swer from  the  lender  the  borrower  may  pro- 
ceed against  him  in  an  amended  bill  for  an 
annulment  of  the  contract ;  but  whether  hav- 
ing by  mistake  filed  a  bill  against  persons 
having  no  interest,  and  having  obtained  a 
discovery  from  them,  the  borrower  is  there- 
by precluded  from  a  resort  to  the  lender 
for  an  annulment  of  the  contract  upon  the 
ground  of  usury. 

There  can  be  no  question,  I  imagine,  that 
upon  the  coming  in  of  the  answer  to  the 
original  bill,  the  plaintiff  might  have  dis- 
missed his  suit,  and  immediately  thereupon 
brought  a  new  bill,  under  the  10th  section, 
against  the  lender.  And  he  might  equally 
submit  to  the  dismissal  of  the  chancellor, 
and  at  once  file  such  bill  against  the  lender. 
As  to  this  there  cannot  be  a  doubt,  I  pre- 
sume. The  reason  is  apparent.  The  prin- 
ciple upon  which  equity  courts  have  acted 
is,  that  no  man  shall  be  required  to  accuse 
himself,  or  to  answer  as  to  any  matter  which 
may  subject  him  to  a  penalty  or  a  forfeiture. 
When,  therefore,  the  borrower  called  upon 
the  lender  to  answer  as  to  the  usurious 
contract,  the  latter  might  demur  to  the  bill, 
unless  the  plaintiff  waived  the  penalty,  and 
proffered  to  pay  the  principal  and  the  leg^l 
interest.  This  was  the  practice  of  both 
English  and  American  courts;  and  upon 
this  practice  the  seventh  section  is  based, 
modified,  however,  in   requiring  the  debtor 
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to  pay  the  principal  due  without  any  inter- 
est. 

Now  it  is  very  clear  that  these  principles 
can  apply  only  to  a  bill  against  the  lender. 
The  waiver  of  the  forfeiture  must  be  as 
to  him,  as  he  alone  can  make  the 
2 1 6  Miscovery ;  and  the  proffer  to  pay  must 
be  also  to  him,  as  he  alone  can  receive 
it.  It  is  true  that  both  the  waiver  and  the 
offer  of  payment  are  now  dispensed  with  in 
practice.  This,  however,  is  only  because 
the  statute  dispenses  with  both  in  a  bill  by 
the  borrower  ag-ainst  the  lender  for  dis- 
covery and  relief.  When  the  bill  is  not 
ag-ainst  the  lender,  but  some  other  person 
having  no  interest  in  the  loan,  the  borrow- 
er's rights  and  remedies  as  against  the 
Tformer  cannot  be  affected,  whatever  may  be 
the  result.  As  the  lender  cannot  be  preju- 
diced by  any  proceeding  in  a  suit  to  which 
he  is  not  a  party,  so  he  can  derive  no  ben- 
efit therefrom.  It  is  therefore  very  clear, 
that  upon  a  dismissal  of  the  original  bill  in 
this  case,  the  complainant  might  at  once 
file  a  new  bill  against  the  defendant, 
Shriver,  disclaim  a  discovery,  and  ask  for 
an  issue  under  the  10th  section  of  the  stat- 
ute. 

The  question  is,  may  he  not  accomplish 
the  same  object  by  an  amended  bill.  The 
rule  in  equity  in  regard  to  amendments  is, 
that  they  may  be  made  when  the  bill  is 
defective  in  its  prayer  for  relief,  or  in  the 
omission  or  mistake  of  some  circumstance 
connected  with  the  substance  of  the  case, 
but  not  forming  the  substance  itself.  The 
plaintiff  will  not  be  permitted  to  abandon 
the  entire  case  made  by  his  bill,  and  make 
a  new  and  different  case  by  way  of  amend- 
ment. Shields  v.  Barrow,  17  How  U.  S.  R. 
130,  144. 

According  to  the  English  practice,  where 
a  party  has  mistaken  his  case,  and  brings 
the  cause  to  a  hearing  under  such  mistake, 
the  rule  is,  to  dismiss  the  bill  without  prej- 
udice to  a  new  bill.  But  even  there  the  rule 
is  in  many  cases  disregarded.  Thus  in 
Mayor  v.  Ih-y,  2  Sim.  &  Stu.  R.  113,  the 
complainant  by  his  bill  sought  to  set  aside 
a  deed  upon  the  ground  of  fraud.  The  de- 
fendant answered  insisting  upon  the 
216  deed;  the  ^complainant  being  satisfied 
the  deed  could  not  be  successfully  im- 
peached, was  permitted  to  file  an  amended 
bill  relying  upon  it. 

In  Smith  v.  Smith,  Cooper's  Ch.  Cas.  141, 
a  bill  for  an  account  against  the  defendant 
as  bailiff  was  allowed  to  be  changed  into  a 
bill  for  the  foreclosure  of  a  mortgage.  See 
the  cases  cited  in  1  Daniel's  Ch.  Prac,  page 
408.  It  is  said  by  the  author  just  men- 
tioned, that  great  latitude  is  allowed  to  the 
plaintiff  in  making  amendments,  and  the 
court  has  gone  to  the  extent  of  permitting 
a  bill  to  be  converted  into  an  information.  It 
has  been  held  where  a  plaintiff  filed  a  bill 
stating  an  agreement,  and  the  defendant  by 
his  answer,  admitted  there  was  an  agree- 
ment, but  different  from  that  stated  by  the 
plaintiff,  that  the  plaintiff  might  amend  his 
bill  abandoning  his  first  agreement  and 
praying  for  a  decree  according  to  that 
admitted  by  the  defendant. 


In  the  different  states  it  is  well  known, 
that  the  practice  of  courts  of  equity  in  al- 
lowing amendments  is  much  more  liberal 
than  in  England.  Those  courts  while  pro- 
fessing to  adhere  to  the  rule,  that  the  plain- 
tiff shall  not  by  his  amended  bill  •  make  a 
new  case,  have  allowed  so  many  departures 
from  it  that  it  is  now  scarcely  susceptible 
of  any  very  accurate  definition. 

For  example:  In  Philhower  v.  Todd,  3 
Stock.  R.  54-312,  it  was  held,  even  after  a 
hearing  upon  a  motion  to  dissolve  an  in- 
junction and  the  delivery  of  the  court's  opin- 
ion, that  the  injunction  should  be  dissolved 
and  the  bill  dismissed,  the  injunction  might 
be  retained,  and  the  party  permitted  to 
amend  by  altering  the  frame  and  the  aver- 
ments of  his  bill. 

In  Buckley  v.  Corse,    Saxton's  R.  504,  the 

bill  charged  that  the  plaintiff   had   title  to 

the    premises    older    than    the   defendant's 

mortgage,   but  that  under  the   belief   that 

the    mortgage  was  prior  to  his  estate, 

217  the  plaintiff  *had   agreed   to  pay   it, 
and  had  advanced   large  sums  on  that 

account.  The  bill  prayed  for  an  account 
of  the  moneys  thus  paid.  Upon  the  coming 
in  of  the  answer  denying  the  allegations  of 
the  bill,  the  injunction  was  dissolved. 
Afterwards  the  complainant  had  leave  to 
amend  by  making  it  a  bill  to  redeem  the 
defendant's  mortgage.    See  Henry  v.  Brown, 

4  Halst.  Ch.  R.  245 ;  Harris  v.  Knickerbacker, 

5  Wend.  R.  638;  S.  C,  1  Paige's  R.  209; 
Bellows  V.  Stone,  14  New  Hamp.  R.  175; 
McDougal's  adm'x  v.  Williford,  14  Geo.  R. 
668;  Neale  v.  Neales,  9  Wall.  U.  S.  R.  1. 

It  is,  however,  unnecessary  to  multiply 
these  citations  from  foreign  courts,  when 
we  have  cases  so  much  nearer  home. 

In  Anthony  v.  Leftwich's  Rep.,  3  Rand. 
238,  the  bill  was  filed  for  specific  execution 
of  a  contract  relating  to  land.  This  court 
was  of  opinion  upon  the  pleadings  and  evi- 
dence, it  was  not  a  case  for  specific  per- 
formance. It,  however,  remanded  the  cause 
to  the  Circuit  court,  with  leave  to  the  com- 
plainant to  make  new  parties,  and  claim 
compensation  for  the  improvements  he  had 
made  on  the  land. 

In  Parrill  v.  McKinley,  9  Gratt.  1.  the 
bill  was  for  specific  performance,  and  the 
plaintiff  was  permitted  to  file  an  amended 
bill  asking  for  a  rescission  of  the  contract, 
f  these  cases  do  not  show  that  the  plaintifft 
Is  permitted  to  make  a  new  case,  they  at 
ileast  show  that  he  may  by  his  amendmen 
so  alter  the  frame  and  structure  of  his  bill 
as  to  obtain  an  entirely  different  relief 
from  that  asked  for  originally.  This  is 
founded  upon  good  reason.  Why  should  the 
plaintiff  be  put  to  a  new  bill  for  different 
relief  upon  the  same  transaction  when  the 
object  can  be  accomplished  by  an  amend- 
ment. If  there  is  danger  that  the  defendant 
will    be    injuriously    affected    by    the 

218  amendment  it   will   be   refused,  *and 
the  suit  will  be  considered  as  pending 

only  from  the  time  of  the  amendment. 

In  the  case  before  us,  the  averments  of  fact 
are  substantially   the  same   in  the  amended 
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as  in  the  original  bill ;  the  subject-matter 
of  both  is  the  same ;  and  what  is  important 
to  be  considered,  the  relief  asked  for  is  the 
same  in  both  cases.  The  only  material  dif- 
ference between  them  is,  that  one  asks  for 
a  discovery,  and  the  other  disclaims  it.  But 
this  does  not  make  a  new  case.  It  certainly 
has  no  such  effect  as  to  the  lender  who  was 
not  a  party  to  the  original  bill.  The  com- 
plainant having-  obtained  a  discovery  in  re- 
gard to  the  ownership  of  the  note,  may  well 
say  he  desires  no  discovery  from  the  lender, 
as  to  whom  he  is  full-handed  with  proof. 
Why  should  the  latter  complain.  He  is  not 
prejudiced  either  by  the  original  proceedings 
or  by  the  amendment,  to  any  greater  extent 
than  he  would  be  by  a  new  bill.  So  far  as 
he  is  concerned,  the  amended  bill  is  the  com- 
mencement of  the  proceeding. 

According  to  the  rule  laid  down  in  Marks 
v.  Morris,  2  Munf .  98,  the  aid  of  equity  is 
granted  to  the  borrower  to  enable  him  to  try 
the  question  of  usury  before  a  jury,  because 
by  the  form  of  the  security  he  is  deprived 
of  his  day  in  court.  In  such  case  the  plain- 
tiff may,  therefore,  if  he  pleases,  waive  the 
right  to  the  defendant's  answer.  This  rule, 
by  which  a  court  of  equity  gave  its  assist- 
ance to  the  vacation  of  the  contract  and  the 
forfeiture  of  the  entire  debt,  was  questioned 
by  eminent  judges,  entirely  repudiated  by 
others,  and  was  finally  overruled  after  a 
judicial  controversy  of  forty  years.  The 
doctrine  of  Marks  v.  Morris  has,  however, 
been  adopted  by  statutory  enactment,  and 
is  now  the  law  of  the  state,  not  to  be  ques- 
tioned by  this  or  any  other  court.  Brocken- 
brough's  ex*or  v.  Spindle's  adm'r,  17 
210  Gratt.  21.  The  legislature  *has  in 
effect  said,  that  a  borrower  who  wants 
no  discovery  from  the  lender  shall  not  be 
compelled,  whether  he  will  or  no,  to  accept 
it;  and  further,  that  the  operation  of  the 
statute  against  usury  shall  not  be  de- 
feated by  the  form  of  the  contract.  When, 
therefore,  the  borrower  asks  for  an  issue  and 
disclaims  a  discovery,  he  presents  himself 
in  the  assertion  of  a  pure  legal  right.  His 
application,  however  made,  whether  by  orig- 
inal or  amended  bill,  must  be  received  with 
as  much  favor  as  the  assertion  of  any  other 
legal  right.  A  party  cannot  be  deprived  of 
a  plain  statutory  privilege  because  the  court 
may  think  its  exercise  harsh  and  oppressive. 

If,  therefore,  the  bill  in  this  case  is  to  be 
regarded  as  filed  under  the  seventh  section 
of  the  statute,  I  can  see  no  conclusive  rea- 
son why  it  may  not  be  so  amended  as  to  the 
lender  (a  new  party)  as  to  conform  to  the 
tenth  section. 

But  is  the  original  bill  under  the  seventh 
section?  The  counsel  on  one  side  contend 
that  it  is;  the  counsel  on  the  other  as 
strenuously  maintain  that  it  is  not ;  and  the 
judges  are  not  agreed  on  the  question.  The 
truth  is,  it  has  features  that  bring  it  under 
either  section.  It  calls  upon  the  defendants 
to  answer  under  oath ;  but  this  does  not 
necessarily  convert  it  into  a  bill  of  discovery 
and  relief.  In  Marks  v.  Morris  the  prayer 
of  the  bill  was,  that  the  defendants  may, 
on  their  corporal  oaths,  true  and  perfect  an- 


swer make  to  the  premises,  as  fully  as  if 
they  were  particularly  interrogated.  The 
court  say,  that  notwithstanding  this  prayer, 
it  was  not  a  bill  of  discovery  and  relief  con- 
templated by  the  third  (now  the  seventh) 
section  of  the  statute.  One  of  the  reasons, 
and  indeed  the  principal  one,  assigned  for 
this  conclusion  was,  that  the  appellant, 
so  far  from  averring  he   stood  in  need 

220  of  a  discovery,  averred,   on  *the  con- 
trary, that  he  could  prove  the  same  by 

a  particular  witness  whom  he  named.  That 
averment  is  wanting  in  the  present  bill.  It, 
however,  contains  another  equally  sugges- 
tive. It  asks  that  the  note  may  be  de- 
livered up  to  be  cancelled,  and  the  prop- 
erty be  reconveyed  by  the  trustee  to  the 
proper  parties.  This  form  of  prayer  is  en- 
tirely inconsistent  with  the  extent  and 
measure  of  relief  prescribed  by  the  seventh 
section.  It  is  true  the  complainant  does 
not  ask  an  issue;  but  inasmuch  as  he 
requires  the  securities  to  be  cancelled,  he 
is  entitled  to  a  trial  before  that  tribunal 
which  can  alone  declare  the  nullity  of  the 
contract  on  the  ground  of  usury.  This  ^vas 
the  view  taken  in  Marks  v.  Morris,  and 
other  cases.  McPherrin  v.  King,  1  Rand. 
172. 

This  original  bill  was  manifestly  prepared 
in  great  haste,  and  without  due  considera- 
tion. It  is  very  probable  the  attorney  Tvas 
looking  more  to  prevention  of  the  sale  than 
to  the  measure  of  his  relief.  It  is  impossi- 
ble to  say  with  absolute  certainty  what  -vras 
intended,  unless  we  can  affirm  with  confi- 
dence that  the  plaintiff  meant  one  form  of 
bill  exclusively.  We  ought  not  to  deprive 
him  of  the  privilege  of  stating  by  proper 
averments,  in  an  amended  bill,  precisely 
the  object  in  view. 

The  rule  laid  down  in  Story  Eq.  PI.,  {  391, 
is,  that  ** where  a  matter  has  not  been  put 
in  issue  with  sufficient  precision,  the  court, 
even  upon  the  hearing,  will  give  the  plain- 
tiff liberty  to  amend  his  bill  for  the  purpose 
of  making  the  necessary  alteration.*' 
Clearly,  where  so  much  uncertainty  exists 
as  to  the  objects  of  a  bill,  and  there  is  an 
equity  on  the  face  of  it,  it  is  better  to  allow 
an  amendment  than  to  dismiss  it.  Such 
an  indulgence  better  accords  with  the  lil>er- 
ality  of  courts  of  equity  in  Virginia. 

*The  singular  anomaly  suggested  by 

221  the  learned  counsel  *for  the  appellee, 
of  the   answers  being  evidence  under 

the  original  bill  and  not  evidence  under  the 
amended  bill,  does  not  exist  in  this  case. 
The  answers  of  the  trustee  and  the  defendant 
Campbell  have  accomplished  their  end. 
For  all  practical  purposes  they  are  out  of 
the  case.  They  cannot  be  read  for  or 
against  the  defendant  Shriver,  either  under 
the  original  or  amended  bill.  The  matter 
of  controversy  is  now  between  the  borrower 
and  the  lender.  The  answer  of  the  latter 
cannot  be  read  of  course,  because  the  com- 
plainants have  disclaimed  any  discovery 
from  him. 

The  principal  difficulty  in  this  case  grovrs 
out  of  the  delay  in  tendering  the  amended 
bill.     This  difficulty  might  be  insuperable 
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had  the  defendant  Shriver  been  a  party  to 
the  orig^inal  bill  from  the  beginning.  But 
he  is  now  for  the  first  time  brought  before 
the  court.  He  did  not  choose  to  make  him- 
self a  party  to  the  original  bill,  or  to  move 
for  a  dissolution  of  the  injunction.  The 
cause  seems,  by  common  consent,  to  have 
remained  upon  the  docket  witout  any  ac- 
tion or  motion  by  either  party.  However 
this  may  be,  as  the  complainants  may  at 
once  file  a  new  bill  against  the  defend- 
ant Shriver,  th<*  delay  in  tendering  the 
amended  bill  cannot  prejudice  his  interests. 
The  only  remaining  question  is  as  to  the 
new  plaintiffs  inserted  in  the  original  bill. 
They  are  the  wife  and  infant  children  of  the 
original  plaintiff,  and  claim  the  lots  in 
controversy,  or  an  equity  of  redemption 
in  them,  under  a  deed  executed  for  their 
benefit  by  the  complainant  subsequent  to 
the  deed  of  trust  in  controversy.  These 
parties  are,  of  course,  directly  interested  in 
the  subject-matter  of  this  suit.  The  only 
question  is,  whether  they  may  be  united  in 
the  amended  bill  with  the  original  plaintiff. 
It  is  the  settled  practice  of  courts  of  equity  to 
allow  an  amendment    of  the  bill    by 

222  *the  introduction  of  new  parties,  plain- 
tiffs or  defendants,    when    necessary 

to  the  ends  of  justice,  or  to  prevent  further 
litigation.  As  a  general  rule  this  is  not  a 
matter  of  course,  but  discretionary  with  the 
court.     1  Dan.  Ch.  Pr.,  page  405. 

In  Mangkan  v.  Blake,  3  Chancery  appeal 
cases  32,  the  sole  plaintiff  in  a  creditor's 
administration  suit  alleged  that  she  was  the 
personal  representative  of  a  creditor  of  the 
testator.  At  the  hearing  it  appeared  that 
the  plaintiff  was  not  his  representative,  and 
she  then  applied  for  leave  to  amend  the 
bill  by  adding  the  true  party  as  a  coplain- 
tiff  with  her,  and  by  inserting  other  allega- 
tions to  show  that  she  had  a  beneficial 
interest  in  the  debt  which  was  the  founda- 
tion of  the  suit.  It  was  objected  that  the 
amendments  amounted  to  a  new  bill,  that 
the  plaintiff's  case  was  wholly  changed, 
and  that  it  was  contrary  to  the  practice  of 
the  courts  to  allow  amendments  under  such 
circumstances.  The  court,  however,  per- 
mitted the  amendments,  saying  they  were 
not  unreasonable,  and  did  not  cause  any 
prejudice  to  the  defendants.  In  Sillings  v. 
Bumgardner,  9  Gratt.  273,  it  was  held  that 
when  the  plaintiff  has  an  interest  in  the 
subject  matter  of  the  suit,  the  bill  may  be 
amended,  and  other  persons  having  a  like  in- 
terest may  be  joined  as  coplaintiffs.  Coffman 
v.  Sangston,  21  Gratt.  263,  is  to  the  same 
effect.  These  authorities  fully  maintain 
the  amendment  proposed  by  the  introduc- 
tion of  the  new  plaintiffs. 

For  these  reasons  we  are  of  opinion  that 
the  Chancery  court  erred  in  refusing  to  per- 
mit the  amended  bill  to  be  filed,  as  requested 
by  the  appellants;  and  for  this  error  the 
decree  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conform- 
ity with  the  views  herein  expressed.  The 
reasons  for  this  conclusion  have  been 
given   at  greater  length,  because  the 

223  *question  involved   is  one  of  first  im- 
pression and  not  free  from  difiiculty, 


and  because  the  appellee  is  sustained  by  the 
decision  of  the  learned  judge  of  the  Chan- 
cery court,  always  received  by  this  court 
with  the  greatest  respect  and  consideration. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  Chan- 
cery court  erred  in  refusing  the  leave  asked 
for  by  the  appellant  and  his  coplaintiffs  to 
file  the  amended  bill  tendered  by  them  and 
made  a  part  of  the  record  of  this  cause ;  and 
in  dissolving  the  injunction  and  dismiss- 
ing the  original  bill  of  the  appellant  with 
costs,  without  allowing  said  amended  bill 
to  be  filed.  Therefore  it  is  decreed  and 
ordered,  that  the  decree  of  the  said  Chan- 
cery court  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellee his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  this  court  proceeding  to  render  such 
decree  as  the  said  Chancery  court  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered,  that  the  said  amended  bill  tendered 
as  aforesaid  be  allowed  to  be  filed,  and 
proper  process  issued  to  mature  the  cause 
thereon,  without  prejudice  to  the  injunction 
heretofore  awarded ;  and  that  the  cause  be 
remanded  to  the  said  Chancery  court  for  fur- 
ther proceedings  to^be  had  therein  on  the 
issues  presented. 

Decree  reversed. 


224 


♦Norfolk  City  v.  Ellis. 

Marcb  Term,  1875,  Richmond. 


Local  As0essiii«iitfl.-Tlie  City  council  of  Norfolk  has 
authority  under  the  charter  of  the  city  and  the  con- 
8titutlon  of  Virginia,  to  assess  the  expense,  or  a 
part  of  the  expense,  of  pavlnsr  a  street  upon  the 
owners  of  the  property  on  the  street  In  the  ratio  of 
the  front  foot  of  their  lots  facing  on  the  street. 

This  was  an  action  of  assumpsit  in  the 
Corporation  court  of  the  city  of  Norfolk, 
brought  by  W.  H.  C.  Ellis  against  the  city 
of  Norfolk,  to  recover  the  sum  of  S874.ll, 
which  he  paid  under  protest,  as  the  amount 
assessed  upon  a  lot  on  Wood  street  in  the 
city,  owned  by  the  said  Ellis,  for  the  pav- 
ing of  said  street.  The  parties  agreed  the 
facts,  and  dispensing  with  a  jury,  submitted 
the  whole  case  to   the  decision  of  the  court. 

By  the  charter  of  the  city  the  council 
of  the  city  of  Norfolk  have  **the  power 
to  close,  extend,  widen,  narrow,  lay  out, 
graduate,  improve  and  otherwise  alter 
streets  and  public  alleys  in  said  city, 
and  have  them  properly  lighted  and  kept  in 
good  order,"  &c.  **And  for  the  execution 
of  their  powers  and  duties,  they  may  raise, 
annually  by  taxes  and  assessments  in  said 
city,  such  sums  of  money  as  they  shall  deem 
necessary  to  defray  the  expenses  of  the 
same,    and  in    such   manner   as   they   shall 


Local  AsMssments.— See  Sands  v.  City  of  Richmond, 
31  Gratt.  571,  and  note,  and  Vlolett  v.  Alexandria,  92 
Va.  561,  where  the  subject  of  local  assessments  Is 
discussed  In  all  Its  aspects  and  all  the  Virginia  cases 
on  the  subject  are  thoroughly  reviewed. 
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deem  expedient,  in  accordance  with  the  con- 
stitution and  laws  of  this  state  and  of  the 
United  States :  provided,  however,  that  they 
shall  impose  no  tax  on  the  bonds  of  the 
city.*' 

225  *An  ordinance  of  the  city  for  pav- 
ing" and  repairing"  streets,  after  pro- 
viding a  fund  of  $150,000  for  this  purpose, 
to  be  raised  by  the  issue  of  the  bonds  of  the 
city,  provides  how  the  work  shall  be  given 
out  to  contract,  when  it  is  ordered  to  be 
done  by  the  councils ;  and  by  {  5,  provides 
— That  when  any  unpaved  street  is  to  be 
graded,  curbed  and  paved,  three-fourths 
only  of  the  cost  shall  be  assessed  upon  the 
lands  or  lots  lying  thereon.  Such  assess- 
ment shall  be  collected  by  the  city  collector 
as  other  taxes  are  collected.  And  by  8  7,  it 
is  provided — That  when  a  street  is  ordered 
to  be  paved,  the  city  surveyor  shall  furnish 
to  the  street  committee  a  plan  of  the  street, 
the  squares,  the  number  of  front  feet  of  each 
lot,  and  the  names  of  the  owners  thereof. 
From  this  plan  the  bills  of  assessment  shall 
be  made  out  by  the  commissioner  of  the 
revenue  and  delivered  by  him  to  the  col- 
lector. 

The  streets  recently  paved  under  the  ordi- 
nances were  not  ordered  to  be  paved  until 
all  the  co.nditions  precedent  to  such  ordering 
were  complied  with,  as  specified  in  the 
charter;  and  Wood  street  was  ordered  to  be 
paved  upon  a  petition  of  a  majority  of  the 
owners  of  real  estate  fronting  on  said  street, 
and  by  a  unanimous  vote  of  the  councils  in 
joint  meeting.  The  plaintiff  Ellis  owned  a 
lot  fronting  two  hundred  and  forty  feet  on 
Wood  street,  which  was  unimproved,  and 
before  the  street  was  paved  was  assessed  at 
$3000.  The  assessment  on  the  lot  was  at 
so  much  per  front  foot,  amounting  in  the 
whole  to  $1165.48;  and  after  deducting  the 
one-fourth  to  be  paid  by  the  city,  left  the 
amount  chargeable  to  the  plaintiff  $874.11. 
And  the  ratio  of  assessments  on  all  the  lots 
on  the  street  whether  improved  or  unim- 
proved was  the  same ;  viz :  between  four  and 
five  dollars  the  front  foot.  This  tax  the 
plaintiff  paid  under  protest  and  compul- 
sion. 

226  *It    appears    that    the    lots    on    the 
corners  of  the   streets  are  assessed  for 

the  pavement  of  both  streets,  so  that  a  lot 
fronting  twenty  or  forty  feet  on  one  street 
which  was  paved  heretofore,  and  running 
on  another  street  from  one  hundred  to  two 
hundred  feet,  is  assessed  on  the  whole 
length  of  the  lot ;  and  one  case  is  stated,  in 
which  one  person  owns  several  lots  on  Queen 
street  recently  paved,  valued  in  the  aggre- 
gate before  the  improvement  at  $9000,  one 
of  which  lots  fronts  on  Queen  street  two 
hundred  feet,  and  has  an  average  depth  of 
three  feet  six  inches.  This  lot  was  assessed 
before  the  improvement  at  $150,  and  its 
proportion  for  the  expense  of  paving  the 
street  is  not  less  than  $1000. 

Until  the  passage  of  the  present  ordinance 
the  whole  cost  of  the  paving  the  streets  of 
the  city  had  been  assessed  upon  the  owners 
of  real  estate  lying  on  said  streets  per  front 
foot. 


Upon  the  hearing  of  the  cause,  the  conrt 
below  rendered  a  judgment  in  favor  of  the 
plaintiff  for  the  said  sum  of  $874.11,  with 
interest  from  the  date  of  the  judgment  and 
costs.  And  thereupon  the  City  of  Norfolk 
applied  to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas ;  which  was  awarded. 

W.  B.  Martin,  for  the  appellant. 
W.  H.  C.  Ellis,  for  the  appellee. 

Staples,  J.  It  has  been  held  by  this  cotirt 
that  the  provision  in  the  constitution  of 
1851,  declaring  that  ''taxation  shall  be  equal 
and  uniform  throughout  the  commonwealth, 
and  all  property,  other  than  slaves,  shall  be 
taxed  in  proportion  to  its  value,'*  relates  to 
taxation  by  the  general  assembly  for  pur- 
poses of  state  revenue;  and   does    not 

227  apply  to  taxes  and  levies  by  *counties 
and   corporations   for  local   purposes. 

Gilkeson  v.  The  Frederick  Justices,  13 
Gratt.  577. 

The  present  constitution  however  includes 
counties  and  corporate  bodies  also;  so  that 
the  prohibition,  which  was  formerly  confined 
to  the  state  government,  must  now  equally 
apply  to  corporate  bodies;  but  in  either 
case  the  prohibition  relates  to  taxation  for 
purposes  of  revenue,  and  not  to  those  as- 
sessments made  by  municipal  authorities, 
upon  the  owners  of  real  estate  within  the 
corporate  limits,  for  local  improvements. 
These  assessments  are  not  founded  upon 
any  idea  of  revenue,  but  upon  the  theory 
of  benefits  conferred  by  such  improvements 
upon  the  adjacent  lots.  It  is  regarded  as  a 
system  of  equivalents.  It  imposes  the  tax 
according  to  the  maxim,  that  he  who  receives 
the  benefit  ought  to  bear  the  burthen ;  and 
it  aims  to  exact  from  the  party  assessed 
no  more  than  his  just  share  of  that  burthen 
according  to  an  equitable  rule  of  apportion- 
ment. 

Whether  these  assessments  are  to  be  re- 
garded as  an  exercise  of  the  taxing-  po^ver 
or  the  police  power,  or  whether  they  are 
based  exclusively  upon  the  idea  of  compen- 
sation received  in  the  form  of  benefits  con- 
ferred upon  the  owner's  property,  is  a  ques- 
tion not  necessary  now  to  be  discussed,  or 
decided.  It  is  sufficient  to  say,  that  the 
right  to  make  such  assessments,  unless 
prohibited  by  some  constitutional  provision, 
is  almost  universally  conceded.  Concurring" 
with  Judge  Anderson  that  the  power  un- 
questionably exists;  that  it  is  vested  in  the 
corporate  authorities  of  Norfolk,  I  am  led 
to  a  conclusion  the  very  reverse  of  that 
which  he  reaches.  His  view  seems  to  l>e, 
that  as  the  owner  of  real  estate  in  a  city  is 
liable  to  an  assessment  only  by  reason  of 
benefits  conferred,  all  levies  in  excess  of 
such  benefits  are  unconstitutional  and 

228  void.       But    who     is     to    *determine 
whether  such  excess  doe«  in  fact  exist? 

What  tribunal  is  to  settle  the  question?  Are 
the  courts  to  take  cognizance  of  such  cases, 
enter  into  a  critical  examination  of  the  as- 
sessments, strike  a  balance  of  benefit  on  one 
side  and  burden  on  the  other,  and  sustain 
or  annul  as  the  one  or  the  other  may  seem 
to    prevail?    In   a   large    majority   of   such 
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cases,  in  the  very  nature  of  things,  the  courts 
cannot  have  before  them  the  proper  material 
for  such  investigations.     I  do  not  mean   to 
say,  that  cases  may  not  occur  of  such  gross 
oppression  and  injustice  as  to  require  judi- 
cial interference:  but   they  are  exceptional, 
and  must  be  decided  as  they   arise  upon  the 
particular   circumstances    attending    them, 
rather  than  upon  any  general   rule  or  prin- 
ciple.    My  understanding  has  always  been, 
that   if   the  mode  of  assessment  is  regular 
and  constitutional,  if   the  power  to  levy  the 
tax  exists  in  that   class  of  cases,  the  courts 
are  not  authorized  to   interfere   merely   be- 
cause they  may  consider  the   taxation   im- 
politic, or  even   unjust  and  oppressive.     In 
such  case  the  remedy  is  in   the   legislative 
and  not  in  the  judicial  department.     Cases, 
without  number,  might    be  cited  in  support 
of  this  principle.     People   v.    L<awrence,  41 
New    York    R.    137;    Providence    Bank    v. 
Billings,    4   Peters'    R.    514;  L<anghome   & 
Scott    V.    Robinson,   20  Gratt.    661;    where 
the    authorities    are    reviewed     by     Judge 
Joynes.      In  the  case  before   us   it  appears 
that  the    city  council    of  Norfolk,   for  the 
purpose  of  grading  and   paving  its  streets, 
has  adopted  the   system   of   assessment   by 
the  front  foot  on  lots  adjacent  to  the  street 
to  be  improved.    The  same  system  has  been 
adopted  in  other   towns   and   cities    in    the 
United  States,   and  has   been  generally  rec- 
ognized by  the  courts  as   constitutional  and 
valid.     It  is  sustained  by  the  highest  courts 
in    New    York,    Ohio,    Michigan,    Wiscon- 
sin,   Missouri,    California,      Kansas, 
229    *Connecticut  and   Pennsylvania.     See 
Sedgwick  on  Stat,    and  Const.    I^aw 
S02-'3-'5;  and  cases  cited  in  Cooley's  Const. 
I^imitation  507. 

I  admit  there  are  some  opposing  cases ; 
but  neither  in  number,  learning,  or  weight 
of  authority,  do  they  bear  any  comparison 
with  the  decisions  which  affirm  the  validity 
of  this  mode  of  assessment.  Upon  reason 
and  principles  of  natural  justice,  it  may  be 
sustained  as  apportioning  the  burden  ac- 
cording to  the  benefit,  as  nearly,  perhaps,  as 
any  other  that  can  be  adopted.  That  it  may 
in  some  instances  operate  harshly,  and  even 
oppressively,  is  conceded;  but  this  is  true 
of  all  forms  of  taxation. 

It  has  been  well  said  by  a  learned  jurist, 
* 'taxation  is  sometimes  regulated  by  one 
principle,  sometimes  by  another;  and  very 
often  it  is  apportioned  without  reference  to 
locality,  or  to  the  tax  payer's  ability  to  con- 
tribute, or  to  any  proportion  'between  the 
burden  and  the  benefit.'*  The  citizen  who 
is  required  to  pay  a  tax  of  one  thousand 
dollars  for  the  support  of  free  schools,  to 
which  he  sends  no  children,  while  his 
neighbor,  who  has  a  half  dozen  to  be  edu- 
cated, contributes  nothing,  may  well  com- 
plain of  inequality  of  burdens.  A  county 
levy  for  the  construction  of  a  free  bridge  or 
other  local  work  not  unfrequently  operates 
with  peculiar  hardship  upon  persons  resid- 
ing remote  from  the  locality;  and  yet  no 
one  now  questions  the  validity  of  such  tax- 
ation. An  ad  valorem  tax  is  regarded  as 
the  most  just  and  equitable  for   the  general 


purposes  of  government.  The  reason  is, 
that  a  rich  man  derives  more  benefit  from 
taxation  in  the  protection  of  his  property 
than  a  poor  man,  and  ought  therefore  to 
pay  more.  The  same  rule,  however,  does 
not  necessarily  apply  to  local  assessments. 
They  are  based  upon  the  idea  of  bene- 

230  fits  conferred  by  the   work   upon  *the 
owners  of  adjacent  lots.     If  the  owner 

of  the  unimproved  lot  pays  only  according 
to  its  value  as  ascertained  at  the  time,  his 
contribution  is  not  in  proportion  to  the 
benefits  derived.  The  lot  which  is  worth 
but  little  to  day  may,  by  the  opening,  grad- 
ing and  paving  of  the  street  adjacent,  be 
enhanced  in  a  few  weeks  in  value  to  the 
amount  of  thousands  of  dollars. 

We  are,  however,  not  called  upon  to  decide 
which  is  the  most  just  and  equitable  system 
of  taxation,  but  whether  the  one  under  con- 
sideration is  in  conflict  with  the  constitu- 
tion or  laws  of  the  state.  And  in  this 
connection  I  cannot  do  better  than  quote 
from  the  opinion  of  Judge  Peck,  of  the 
Supreme  Court  of  Ohio,  in  the  case  of 
Northern  Ind.  R.  R.  Co,  v.  Connelly,  10 
Ohio  R.  N.  S.  159.  He  thus  states  and 
answers  the  objection  to  this  form  of  assess- 
ment: *'But  it  is  said,  that  assessments,  as 
distinguished  from  general  taxation,  rest 
solely  upon  the  idea  of  equivalents,  a  com- 
pensation proportioned  to  the  special  ben- 
efits derived  from  the  improvement;  and 
that  in  the  case  at  bar  the  railroad  company 
is  not,  and  in  the  nature  of  things  cannot 
be,  in  any  degree  benefited  by  the  improve- 
ment. It  is  quite  true  that  the  right  to 
impose  such  special  taxes  is  based  upon  a 
presumed  equivalent;  but  it  by  no  means 
follows  that  there  must  be  in  fact  such  full 
equivalent  in  every  instance,  or  that  its 
absence  will  render  the  assessment  invalid. 
The  rule  of  apportionment,  whether  by  the 
front  foot  or  a  per  centage  upon  the  assessed 
valuation,  must  be  uniform,  affecting  all 
the  owners  and  all  the  property  abutting 
on  the  street  alike.  It  is  manifest  that  the 
actual  benefits  resulting  from  the  improve- 
ment may  be  as  various  almost  as  the 
number  of  owners  and  the  uses  to  which  the 
property  may  be  applied.  No  general  rule, 
therefore,    could  be  laid   down   which" 

231  would  do  exact  justice  to  *all.  ♦  ♦  *  * 
The    mode    adopted    by    the     council 

becomes  the  statutory  equivalent  for  the 
benefits  conferred,  although,  in  fact,  the 
burden  imposed  may  greatly  preponderate. 
In  such  case,  if  no  fraud  intervene,  and 
the  assessment  does  not  substantially  ex- 
haust the  owner's  interest  in  the  land,  his 
remedy  would  seem  to  be  to  procure,  by 
timely  appeal  to  the  city  authorities,  a 
reduction  of  the  special  assessment,  and  its 
imposition,  in  whole  or  in  part,  upon  the 
public  at  large."  I  refer  also  to  the  cases 
of  People  V.  Mayor  of  Brooklyn,  4  New 
York  R.  419;  and  People  v.  I^awrence,  41 
New  York  R.  137;  where  the  whole  subject 
is  exhaustively  treated,  and  the  law  of  local 
assessments  placed  upon  impregnable 
grounds. 
Upon  my  first  examination  of  this   record 
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I  was  inclined  to  think  that  the  assessment 
here  was  upon  the  owners  of  the  several  lots 
for  the  expense  of  paving*  the  street  in  front 
of  each  lot  respectively.  This  upon  well 
settled  principles  is  illegal.  A  more  care- 
ful examination  has  satisfied  me,  that  the 
assessment  is  apportioned  at  uniform  rates 
among  all  the  owners  of  lots  lying  upon  that 
particular  street.  It  is  one  of  the  facts 
agreed,  that  the  plaintiff  has  been  assessed 
at  the  same  rate  per  front  foot,  on  his  prop- 
erty, that  all  other  owners  of  real  estate  on 
said  street  have  been  assessed  on  their 
property.  In  other  words,  the  street  to  be 
improved  is  made  a  taxing  district,  and  the 
expense  of  paving  it  is  assessed  upon  the 
adjacent  lots  in  proportion  to  the  frontage 
of  each  upon  said  street. 

Unless  the  expense  of  paving  a  street  is 
very  enormous,  it  is  difficult  to  understand 
how  a  tax  apportioned  in  this  manner,  can 
operate  with  very  great  hardship  upon  the 
owners  of  real  estate  abutting  on  the  street. 
It  appears  also,    that  the   pavement 

232  was  directed  by  *a  unanimous  vote  of 
the   two    councils    in    joint    meeting, 

upon  the  petition  of  a  majority  of  the 
owners  of  real  estate  fronting  on  the  street. 
The  city  pays  one-fourth,  and  the  owners 
of  adjacent  lots  pay  three-fourths  of  the 
expense.  They  are  permitted  to  make  their 
payments  in  what  is  known  as  paving  bonds, 
received  at  par  and  payable  in  annual  in- 
stalments of  five  years.  The  very  fact  that 
this  improvement  is  made  at  the  instance 
of  a  majority  of  those  upon  whom  the  bur- 
den falls,  and  that  among  all  the  members 
of  the  city  councils  not  a  vote  is  recorded 
against  it,  is  very  persuasive  evidence,  at 
least  to  my  mind,  there  is  no  great  hardship 
in  the  assessment,  nor  injustice  in  the 
system  under  which  it  was  made.  If  either 
exists,  if  there  are  individual  cases  of 
wrong,  the  remedy  is  by  a  timely  appeal  to 
the  city  authorities;  or  to  the  legislature 
for  an  amendment  of  the  charter.  The 
courts  cannot  interfere  except  by  an  as- 
sumption of  power  not  properly  belonging 
to  the  Judicial  Department. 

These  are  my  views,  the  results  of  a  care- 
ful examination  of  the  authorities,  and  such 
reflection  as  I  could  give  the  subject.  The 
question  is  an  important  one,  and  I  regret 
extremely  that  my  other  duties  have  pre- 
vented the  preparation  of  a  more  elaborate 
opinion.  For  the  reasons  stated  I  think  the 
judgment  of  the  corporation  court  erroneous, 
and  should  be  reversed. 

Anderson^  J.  Upon  petition  of  a  majority 
of  the  owners  of  lots  fronting  on  Wood 
street,  in  the  city  of  Norfolk,  the  city  council 
ordered  it  to  be  paved,  and  that  one-fourth 
of  the  expense  should  be  paid  out  of  the 
public  treasury,  and  three-fourths  be  as- 
sessed   on    the    lots    fronting   on   the 

233  street.     The  defendant  in  *error  being 
owner  of  one  of  the   lots  was  assessed 

with  $874.11,  which  he  paid  under  protest, 
and  then  brought  suit  in  the  Corporation 
court  of  said  city  to  reclaim  it,  and  obtained 
judgment.  And  the  case  is  brought  here 
by  the  city  of  Norfolk  upon  a  writ  of  error. 


The  main  questions  are,  **Have  the  city 
council  authority  to  make  assessments  upon 
the  owners  of  real  estate,  especially  bene- 
fited, to  pay  the  expense  of  the  improve- 
ment, or  any  part  of  it?  And  is  the  per 
front  foot  apportionment  lawful?" 

I  am  not  aware  that  these  questions  have 
ever  been  decided  in  Virginia.  But  numer- 
ous cases  have  been  cited  from  other  states, 
in  which  the  power  to  make  such  local  as- 
sessments has  been  maintained,  though 
upon  different  grounds.  In  some  of  them 
the  power  has  been  derived  from  the  right 
of  eminent  domain ;  in  others  from  the  tax- 
ing power.  I  think  it  is  clear  that  the 
power  cannot  be  derived  from  the  former 
source.  Government  cannot  take  private 
property  in  the  right  of  eminent  domain, 
except  by  giving  to  the  owner  a  just  compen- 
sation therefor.  And  it  has  been  held,  and 
I  think  rightly,  that  money  is  not  subject  to 
the  right  of  eminent  domain.  Why  should 
the  government  take  the  citizen's  money,  to 
return  it  to  him  as  soon  as  taken?  The 
power  cannot  be  derived  from  that  source. 

Is  it  taxation?  If  it  is,  it  is  prohibited 
by  the  constitution  of  this  state.  Section 
1,  article  10,  provides  **That  taxation,  ex- 
cept as  hereinafter  provided,  whether  im- 
posed by  the  state,  counties,  or  corporate 
bodies,  shall  be  equal  and  uniform,  and  all 
property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  prescribed  bj 
law.  *  *  To  raise  revenue,  it  is  required  that 
all  property  shall  be  taxed,  and  it  must 
be  taxed  in  proportion  to  its  value. 
234  *But  it  is  contended  that  although  it 
is  taxation,  it  does  not  fall  within  this 
constitutional  limitation,  because  though 
it  is  a  tax,  it  is  not  a  tax  on  property  bnt 
on  benefits.  But  it  seems  to  me  that  is 
untenable.  If  it  is  a  tax  at  all,  and  is  not 
a  tax  on  property,  it  would  be  difidcult  to 
perceive  what  is  a  tax  on  property.  It  is  an 
assessment  upon  the  land  of  the  defendant 
in  error  to  pay  for  the  improvement  of  public 
property,  the  paving  of  a  public  street, 
which  incidentally  enhances  the  value  of  his 
property.  It  cannot  be  said  that  it  is  not  a 
tax  on  property,  but  on  benefits,  because  it 
incidentally  enhances  the  value  of  the  prop- 
erty taxed.  All  taxation  is  for  the  benefit  of 
the  body  politic ;  and  the  well  being  and  ben- 
efit of  the  body  politic  benefits  all  its  mem- 
bers. Therefore  it  may  be  said,  that  all 
taxation  is  incidentally  for  the  benefit  of 
the  taxpayers,  and  may  as  logically  be  said 
to  be  a  tax  on  benefits. 

In  other  cases  cited,  it  is  said  that  whilst 
it  is  an  exercise  of  the  taxing  power,  it  is 
not  exerted  for  the  purposes  upon  which  the 
constitutional  limitation  was  designed  to 
operate.  And  in  support  of  this  position, 
Gilkeson  v.  Frederick  Justices,  13  Gratt. 
577,  is  relied  on.  In  that  case,  art.  4,  {  22, 
of  the  constitution  of  1851,  that  * 'taxation 
shall  be  equal  and  uniform  throughout  the 
commonwealth,  and  all  property,  other  than 
slaves,  shall  be  taxed  in  proportion  to  its 
value,  *  *  &c. ,  was  construed  to  apply  *  *to  the 
commonwealth's  revenue,  and  to  nothing* 
else."     This  construction  was  put  upon  the 
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^n'ound,  that  County  coarts,  city  councils, 
Ac. ,  had  always  exercised  the  power  of  local 
taxation  for  local  purposes,  and  upon  dif- 
ferent rates  and  upon  different  subjects,  and 
they  were  not  expressly  embraced  in  the 
constitutional  limitation.  Judge  Samuels, 
speaking'  for  the  whole  court,  says  (p. 

235  583)    **the   power  of  the   general    *as- 
sembly  to  confer  authority  on   County 

courts,  city  councils,  corporations,  and  other 
organized  bodies,  to  impose  local  taxes 
for  local  purposes,  had  been  exercised 
from  the  adoption  of  the  first  constitu- 
tion down  to  the  formation  of  the  last. 
The  rates  and  subjects  of  taxation  were 
different  in  many  instances,  if  not  in  all ; 
the  powers  conferred  were  not  always  the 
same,  but  were  varied  to  meet  the  exigencies 
of  particular  circumstances,  and  frequently 
-were  left  to  the  discretion  of  the  body  on 
which  they  were  conferred.  All  this  was 
known  to  the  convention,  yet  no  explicit 
provision  was  inserted  in  the  constitution 
changing  this  power  of  the  general  as- 
sembly. Surely  if  a  change  in  the  whole 
scheme  of  taxation  was  intended,  the  con- 
vention would  have  expressed  the  intention 
an  plain  terms,  and  not  have  left  us  to  arrive 
at  it  by  forced  construction.'*  In  the  pres- 
ent constitution  it  is  expressed  in  plain 
terms;  and  perhaps  with  reference  to  the 
above  decision.  Counties  and  corporations 
are  expressly  embraced  within  the  limita- 
tion. And  as  the  public  streets  are  a  subject 
of  municipal  regulation,  and  the  putting 
them  in  good  condition,  and  keeping  them 
in  repair,  and  paving  them  when  necessary, 
and  the  raising  money  for  such  purposes, 
are  as  much  a  public  duty  and  necessity,  as 
to  raise  money  for  any  other  branch  of  mu- 
nicipal administration,  taxation  for  such 
purpose  necessarily  falls  within  the  afore- 
said constitutional  limitation;  and  this 
reasoning  is  consistent  with  the  principles 
•enunciated  in  Gilkeson  v.  Frederick  Justices, 
supra.  The  case  of  Langhorne  &  Scott  v. 
Robinson,  20  Gratt.  661,  is  under  the  con- 
stitution of  1830,  which  contained  no  restric- 
tion on  the  taxing  power,  and  consequently 
has  no  application  to  this  case. 
If  therefore  it  is  a  tax  I  can  see  no  rea- 
son why  it  is  not  included  in  the  gen- 

236  eral  terms  * 'taxation"  and  ***tax*'  as 
employed   in    the   constitution.     If  it 

is  taxation,  or  an  exercise  of  the  taxing 
power  it  seems  to  me,  that  it  plainly  falls 
within  the  letter  of  the  constitutional  limita- 
tion; and  within  its  spirit  too.  For  I  can 
see  no  reason  why  the  legislature  and  muni- 
cipal corporations  should  be  limited  in  lay- 
ing"  a  tax  for  general  purposes  to  uniformity 
and  equality  amongst  those  who  are  as- 
sessed with  the  tax,  and  should  not  be  so 
restricted  in  laying  a  tax  for  local  purposes. 
Kquality  in  the  one  case  is  as  essential  to 
Justice  as  in  the  other.  Unless  then  we  can 
find  some  other  ground  upon  which  the 
assessment  is  warranted  it  seems  to  me, 
that  it  is  plainly  prohibited  by  the  clause 
in  our  constitution  referred  to  above.  If 
it  is  taxation,  it  is  prohibited  upon  the 
^ound  that   it   is   not  equal  and  uniform; 


and  further,  upon  the  ground  that  it  is  a 
tax  on  property,  and  is  not  apportioned 
according   to   the    value   of   the    property. 

But  I  am  inclined  to  the  opinion,  that  it 
is  not  properly  a  tax;  and  that  it  is  erro- 
neously ranged  under  the  taxing  power,  in 
the  cases  cited  by  the  plaintiif's  counsel. 
Whilst  we  have  great  respect  for  the  judicial 
decisions  of  our  sister  states,  and  for  the 
opinions  of  the  able  text  writers,  who  seem 
to  follow  them,  they  are  not  binding  au- 
thority upon  this  court:  and  I  am  the  less 
reluctant  to  dissent  from  them  upon  this 
question,  inasmuch  as  the  decisions  of 
other  courts,  equally  entitled  to  our  respect, 
hold  that  it  is  not  an  exercise  of  the  taxing 
power.  The  question  is  one  of  first  im- 
pression in  this  state;  and  not  being  tram- 
meled by  authority  I  feel  free  to  consider  it 
upon  what  I  consider  sound  principles  of 
law,  and  reason. 

It  is  an  assessment.  But  the  word  assess- 
ment does  not  always  mean  a  tax.  A  jury 
of  inquest,  upon  a  writ  of  ad  quod  damnum, 
is     directed    to    assess     the    damage 

237  *to  the  owner   of   the   lands   through 
which  the  road  passes,  or  which  shall 

be  condemned  for  the  abutment  of  a  mill 
dam,  and  the  like.  And  a  jury  is  required 
to  assess  the  damage,  to  which  the  plaintiff 
in  an  action  at  law  is  entitled,  in  the  execu- 
tion of  a  writ  of  inquiry.  And  by  section 
67  of  this  same  charter,  the  city  councils  are 
required  to  assess,  and  pay  to  any  one 
whose  house  has  been  destroyed  by  the  city 
authorities  to  arrest  the  progress  of  a  fire, 
the  damage  he  has  sustained.  In  these  cases 
assessment  does  not  mean  a  tax.  And  so  it 
may  not  in  the  provision  of  the  charter  now 
under  consideration.  It  is  evidently  a  mode 
of  raising  money  to  defray  the  expense  of 
improving  the  streets,  which  is  different 
from  the  mode  of  raising  it  by  taxation. 
The  charter  empowers  the  councils  to  deter- 
mine what  proportion  of  the  expense  of  the 
improvement  shall  be  paid  out  of  the  public 
treasury,  and  what  proportion  shall  be  paid 
by  the  owners  of  real  estate  who  are  bene- 
fited. For  the  former  the  money  is  raised 
by  taxation;  for  the  latter  it  is  raised  by 
an  assessment  op  the  owners  of  the  real 
estate  which  is  specially  benefited. 

In  the  class  of  cases  now  under  considera- 
tion, the  improvement  is  chiefly  for  the 
benefit  of  the  ownefs  of  the  real  estate 
which  is  adjacent  to  the  street  which  is 
paved.  And  the  design  is,  that  they  shall 
pay  a  proportion  of  the  expense  of  the  im- 
provement beyond  their  contribution  in 
common  with  other  citizens,  by  taxation, 
according  to  the  special  benefits  they  re- 
ceive. And  the  city  having  paid  the  whole 
cost  by  its  bonds,  the  city  councils  are 
authorized  to  assess — that  is,  to  ascertain 
and  determine — what  proportion  of  the  cost 
paid  by  the  city  was  for  the  owners  of  the 
real  estate  thus  exceptionally  benefited;  a 
bill  or  an  account  of  which  is  to  be  stated 
by  the    commissioner  of  the  revenue, 

238  ^and  placed  in  the   hands   of  the  city 
collector.     And    to   enforce   the    pay- 
ment he   is   required    to  collect   it    as    city 
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taxes  are  collected.  This  very  language 
implies,  that  these  assessments  were  not 
regarded  as  taxes.  The  city  having  paid 
part  of  the  cost  of  a  street  improvement, 
which  certain  owners  of  real  estate  ought 
to  have  paid,  it  being  to  that  extent  for 
their  peculiar  benefit,  in  order  to  have  it 
refunded  to  the  city,  the  councils  are  au- 
thorized to  assess  each  one  with  his  fair 
proportion — that  is,  to  ascertain  and  deter- 
mine what  he  shall  pay — which  I  think  is 
made  a  charge  upon  his  estate,  real  and  per- 
sonal, by  the  provision  that  it  shall  be  col- 
lected as  city  taxes. 

It  seems  to  me,  that  these  local  assess- 
ments fall  neither  under  the  head  of  the 
taxing  power  nor  the  power  of  eminent 
domain.  It  is  a  distinct  power  vested  in 
the  councils  by  the  charter,  to  enable  them 
to  perform  their  important  function  of  pro- 
viding suitable  streets  and  highways  for  the 
city,  to  determine  what  proportion  of  the 
cost,  if  any,  shall  be  paid  by  the  city,  and 
what  portion  the  parties  benefited  shall 
pay.  The  portion  of  the  expense  which 
the  city  shall  pay  they  may  raise  by  taxa- 
tion, it  being  for  a  corporate  purpose;  the 
part  which  the  owners  of  real  estate  bene- 
fited should  pay,  being  for  individual  benefit, 
and  therefore  wanting  in  an  essential  ele- 
ment of  taxation,  which  must  be  for  a  public 
purpose,  the  charter  impliedly  authorizes 
the  councils  to  apportion  it  amongst  them, 
and  to  assess  the  amount  against  each  of 
them,  as  a  jury  would  assess  damages. 
Independently  of  the  power  thus  conferred 
upon  the  councils  by  the  charter,  they  could 
not  make  the  requisition  upon  the  parties 
benefited.  They  could  not  do  it  under  the 
taxing  power,  because  the  constitution 
requires  a  tax  on  property  to  be  ap- 
portioned according  to  the  value  of 
239  *property,  real  and  personal.  If  this 
power  was  not  specially  given,  all 
that  the  councils  could  do,  if  they  were 
petitioned  to  have  a  street  paved,  and  did 
not  regard  it  of  such  public  interest  as  to 
justify  its  being  done  wholly  at  the  public 
charge,  would  be  to  agree  that  they  would 
pay  out  of  the  public  treasury,  one-half, 
one-third,  or  one-fourth,  or  other  proportion 
of  the  expenses  as  they  might  consider  the 
public  interest  in  the  work  would  justify, 
provided  the  balance  should  be  raised  by 
the  parties  to  be  benefited.  Such  it  is 
believed,  has  been  the  common  usage  in  the 
administration  of  county  affairs.  The  in- 
habitants of  a  section  of  a  county,  are  de- 
sirous of  having  a  bridge  over  a  stream. 
It  is  a  work  in  which  they  are  peculiarly 
interested.  And  whilst  it  will  be  of  general 
advantage  to  the  county,  the  justices  do  not 
regard  it  as  of  such  general  advantage  as 
to  justify  its  construction  wholly  at  county 
expense;  and  they  propose  to  order  it,  and 
to  pay  a  part  of  the  cost,  provided  the  bal- 
ance is  raised  by  private  contribution.  And 
in  order  to  have  the  bridge  those  who  are 
interested  must  raise  the  balance.  And  so, 
whilst  the  paving  of  a  street  may  be  of 
public  benefit  to  a  city,  the  council  may  con- 
sider that  it  will  not  be  of  such  benefit  as  to 


justify  an  outlay  to  have  it  done  at  the  pub- 
lie  expense  in  the  whole,  or  in  some  cases, 
even  in  part.  If  then  it  is  done,  it  must 
be  entirely  by  private  contribution  in  the 
one   case,  or  partly  in  the  other. 

These  contributions  must  be  either  vol- 
untary or  compulsory.  If  the  former,  the 
misfortune  is  that  all  will  not  contribute  in 
proportion  to  the  benefits  they  will  receive 
from  the  improvement.  The  more  liberal 
and  public  spirited  will  contribute  more 
than  their  just  proportion;  some  will  barely 
do  their  part,  and  others  will  do  little  or 
nothing,    willing    to     share     in     the 

240  benefits,  *but  not  in  the  burden.    The 
inhabitants  of  Norfolk  in  providing  a 

government  for  their  city,  provided  in  their 
charter  that  contribution  in  such  case  should 
be  compulsory,  and  that  the  amount  which 
those  benefited  ought  to  pay  should  not  be 
left  to  their  own  biased  judgment,  but  should 
be  determined  by  the  city  councils,  not 
arbitrarily,  but  according  to  benefits  re- 
ceived. And  the  ground  of  compulsory  con- 
tribution is,  that  it  is  a  public  improvement 
which  enhances  the  value  of  their  real  estate 
in  a  way  that  it  does  not  the  real  estate  in 
the  city  generally,  and  benefits  them  espe- 
cially as  it  does  not  the  citizens  in  general, 
and  that  it  is  just  and  proper  that  they 
should  be  required  to  contribute  specially 
to  the  cost  of  making  it.  The  authority 
given  by  the  charter  to  make  these  assess- 
ments is  founded  in  this  (under  proper  re- 
strictions) just  principle,  and  I  do  not  re- 
gard it  as  falling  strictly  or  appropriately 
under  the  head  of  the  taxing  power.  But 
it  is  a  distinct  power  vested  by  the  charter 
in  the  councils,  with  the  assent  of  the  cor- 
porators, to  ascertain  and  determine  upon  a 
question  of  quid  pro  quo  what  a  member  of 
the  corporation  should  pay  to  it  for  the  spe- 
cial benefits  he  receives  from  the  improve- 
ment. If  it  be  said  he  did  not  ask  for  it, 
that  the  work  was  not  done  at  his  instance 
and  request,  it  might  be  answered,  that  he, 
being  a  member  of  the  corporation  con- 
sent»l,  (for  his  consent  to  the  charter  must 
be  presumed,)  that  the  councils  might, 
under  certain  prescribed  conditions,  decide 
for  him  whether  the  work  should  be  under- 
taken and  assess  him  with  such  portion  of 
the  expense  as  ought  to  devolve  on  him  in 
proportion  to  the  special  benefits  which  he 
derives  from  the  improvement.  Their  de- 
cision that  the  improvement  is  •  a  work  of 
public  convenience  or    necessity,  and 

241  that  it  shall  be  made,  supersedes  *the 
necessity   of  a    special    request    from 

him.  It  being  a  public  work  which  must 
be  paid  for  by  the  citizens,  it  is  not  right 
that  those  who  derive  special  and  extraor- 
dinary benefits  from  it  should  pay  no  more 
than  the  citizens  generally.  Therefore 
the  principle  of  the  charter  which  author- 
izes an  assessment  on  the  owners  of  real 
estate  who  are  specially  benefited  by  the 
improvement,  to  pay  a  part  of  the  expense 
of  the  work,  in  proportion  to  the  special 
benefits  which  they  derive  from  it,  over  and 
above  what  they  receive  in  common  with 
the   other   citizens,    it  seems     to     me,     is 
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founded  in  reason  and  justice,  and  a  sound 
public  policy.  The  power  can  only  be  ex- 
ercised on  this  principle,  or  on  the  principle 
of  taxation.  If  on  the  former,  it  is  on 
the  principle  of  a  return  for  benefits 
received:  If  on  the  latter,  it  is  on  the 
principle  the  right  of  sovereignty  to  com- 
mand. But  we  have  seen  that  this  right  to 
command,  this  power  of  taxation,  is  limited 
by  the  constitution:  That  taxation  must  be 
equal  and  uniform,  and  that  all  property, 
real  and  personal,  shall  be  taxed  in  propor- 
tion to  its  value,  whether  levied  by  the 
sovereign  legislative  power  of  the  com- 
monwealth or  by  municipalities.  And  if 
these  assessments  can  only  be  supported  as 
a  tax,  or  under  the  taxing  power,  I  could 
not  consistently  with  my  obligations  to  the 
constitution,  sustain  them.  A  plain  man- 
date of  the  constitution  ought  not  to  be 
evaded  by  ingenious  construction. 

But  the  assessments  being  warranted,  upon 
the  other  principle,  the  councils  are  clearly 
not  authorized  to  make  an  arbitrary  assess- 
ment— that  would  be  despotism;  nor  an 
assessment  in  proportion  to  the  value  of 
the  property  owned  by  the  parties  as- 
sessed; or  of  their  ability  to  pay;  or  of 
the    value   of    their   lots     fronting   on    the 

street;  or  the  size  of  them;  or  their 
242    *per  front  foot.     But   these     matters 

may  all  be  considered,  as  well  as  the 
condition  and  situation  of  the  lots,  and  the 
use  to  which  they  are  or  may  be  applied, 
and  any  other  circumstance  which  may 
have  any  bearing  upon  the  question  of  pro- 
portion of  benefits  received.  Upon  this 
principle  in  no  case  could  the  owner  of  a  lot 
be  assessed  with  a  sum  which  would  necessi- 
tate a  sale  of  his  lot  for  less  than  the  amount 
of  his  assessment.  For  if  he  is  benefited 
it  must  be  by  the  enhanced  value  given  to 
his  real  estate;  and  I  cannot  sec  how  he 
would  be  benefited  by  the  improvement  if 
he  was  thereby  forced  to  sell  his  real  estate 
to  pay  it  at  a  price  not  exceeding  the  amount 
of  his  assessment.  It  is  in  fact  a  judicial 
inquiry,  and  should  be  proceeded  with  as 
such. 

It  is  contended  that  the  councils  in  making 
the  assessment  exercise  their  legislative 
function.  That  I  apprehend  is  a  great 
mistake.  The  councils  are  invested  with 
both  legislative  and  judicial  functions,  as 
will  be  readily  seen  by  inspecting  the  char- 
ter. This  is  a  judicial  function.  The  de- 
termination of  what  constitutes  a  benefit, 
and  its  valuation,  says  Mr.  Sedgwick,  are 
judicial  acts,  which  do  not  pertain  to  the 
legislative  function.  Sedgw.  on  Const. 
Law,  pp.  169,  174-'5,  177.  In  State  v.  Col- 
lector of  Newark,  1  Ducher's  R.  315,  it  was 
held  that  these  local  assessments  were  of  a 
judicial  character,  and  that  the  power  of 
the  court  to  review  them  was  too  well  settled 
to  be  questioned.  In  The  People  v.  The 
Mayor  Ac,  of  New  York,  5  Barb.  R.  43,  it 
was  held  that  it  was  competent  for  the  Su- 
preme court  to  vacate  the  estimate  and  as- 
sessment of  the  common  council  for  the 
construction  of  a  sewer,  as  the  common 
council  then  acts  in  a  judicial  capacity.     In 


Parks  V.  The  Mayor  Ac.  of  Boston,  8  Pick. 

R.  218,    it   was   held  that   the    power 
248    vested  in  the  mayor  *and  aldermen  of 

Boston,  as  to  the  laying  out  and  alter- 
ing of  streets,  is  judicial,  and  a  certiorari 
lies  in  such  case.  But  it  is  unnecessary  to 
multipy  citations  of  authority  further,  in 
support  of  this  proposition.  It  seems  to  be 
very  clear  both  upon  reason  and  authority, 
that  the  function  is  judicial  and  not  legis- 
lative. 

In  my  opinion  it  would  be  competent  for 
the  councils,  and  it  would  be  the  right 
way,  to  summon  the  parties  sought  to  be 
assessed  before  them,  to  show  cause  against 
it,  who  should  be  allowed  to  be  heard,  and 
to  adduce  evidence  upon  the  question:  or 
the  councils  might  make  the  inquiry  through 
a  commission,  as  is  required  by  the  statute 
of  New  Jersey,  who  upon  an  actual  view, 
and  upon  such  evidence  as  either  party  might 
adduce,  should  make  their  report  to  the 
councils  for  confirmation;  and  in  either 
case  the  party  should  have  notice.  It  has 
been  held  in  New  York  and  New  Jersey  that 
notice  is  necessary,  although  not  expressly 
required  by  the  .statute. 

But  it  is  contended,  that  an  apportionment 
according  to  the  front  foot  extent  of  the  lots 
along  the  street  paved  may  be  adopted  as 
a  safe  and  uniform  rule  for  a  just  appor- 
tionment of  the  expenses  according  to  the 
benefits  received.  It  is  possible  that  there 
might  be  a  case  in  which  it  would  so  oper- 
ate. But  if  so  it  would  be  an  exception  to 
the  general  rule.  In  New  Jersey  and  the 
great  State  of  Illinois,  where  they  have  im- 
mensely wealthy  and  populous  cities,  their 
experience  seem  to  be  different.  In  State  v. 
Hudson  City,  5  Dutch.  R.  116,  117,  it  was 
held  that  an  impost  according  to  extent  of 
front,  absolutely  excludes  the  idea  of  an 
assessment  in  the  ratio  of  benefits.  See 
also  City  of  Chicago  v.  Ivamed,  34  111 i.  R. 
Whether  it  is  true  to  that  extent  or  not,  I 
think  that  enough  may  be  seen  in  this  brief 

record  of  the  operation  of  the  rule  in 
244    this  case,   to  *show  that   the  reverse 

of  the  proposition  contended  for  is 
true.  It  shows  that  in  the  assessments  made 
by  the  councils,  under  the  operation  of  that 
rule  adopted  in  this  case,  the  owner  of  a  lot 
valued  at  $150,  before  the  improvement  of 
the  street,  was  assessed  with  $1,000  as  his 
share  of  the  expense  of  the  improvement. 
A  rule  which  produces  a  result  so  shocking 
to  our  every  sense  of  justice  cannot  have  the 
merit  which  is  claimed  for  it,  and  cannot 
be  relied  on  as  the  best  practicable  rule  to 
make  an  apportionment  among  the  owners 
of  the  lots  benefited  according  to  the'bene- 
fits  they  receive  from  the  improvement. 
But  it  is  attempted,  by  the  advocates  of  the 
rule,  to  parry  the  effect  of  this  damaging 
fact,  by  alleging  that  the  party  thus  demni- 
fied  had  not  then  applied  to  the  councils  for 
relief.  He  may  be  awaiting  the  decision  of 
this  cause,  which  seems  to  be  treated  as  a 
test  case.  Whilst  I  would  not  regard  the 
value  of  the  real  estate  benefited  as  the  rule 
upon  which  the  assessments  should  be  made, 
I  would  regard  it  as   having    an   important 
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bearing,  with  other  circumstances,  in  mak- 
ing a  just  apportionment  of  the  benefits 
received ;  which  we  have  seen  is  the  only 
principle  upon  which  the  assessment  can  be 
made.  The  owner  of  a  lot  handsomely  im- 
proved, with  a  costly  residence  upon  it, 
would  be  greatly  more  interested  in  having 
a  well-paved  street  than  the  owner  of  an 
unimproved  lot ;  but  upon  the  basis  of  ap- 
portionment per  the  front  foot  the  owner  of 
the  unimproved  lot  having  double  the  front, 
although  the  area  was  no  greater,  would  be 
required  to  contribute  twice  as  much  to  the 
pavement  of  the  street.  And  between  lots 
unimproved  there  might  be  a  great  difference 
in  the  benefits  which  they  receive  from  the 
improvement    on  account  of  situation   and 

other  circumstances,  although  they 
^45    were  equal  in  the  front  foot.    And  *yet 

the  owners  on  this  basis  are  required 
to  pay  the  same.  Their  benefits  are  not 
•equal.  "  One  may  own  a  lot  on  which  he  has 
a  costly  hotel,  and  the  pavement  of  the  street 
may  add  50  per  cent,  to  its  value  by  in- 
creasing his  custom;  but  he  is  required  to 
pay  no  more  than  the  owner  of  an  unim- 
proved lot  which  is  not  a  tenth  of  its  value 
and  from  which  he  derives  no  income.  Do 
they  derive  equal  benefits  from  the  improve- 
ment? A  man  of  plain  common  sense  would 
answer  no.  The  same  may  be  said  with 
regard  to  the  owner  of  a  lot  upon  which 
there  are  valuable  stores  or  machine  shops. 
Is  it  not  manifest  that  he  derives  much 
greater  benefits  from  the  improvement  than 
the  owner  of  an  unimproved  lot,  or  of  one 
the  improvements  on  which  are  of  inconsid- 
erable value,  though  of  equal  front,  and 
irom  which  he  derives  little  or  no  income. 

It  is  not  without  doubt  and  difficulty  I 
"have  reached  the  conclusion  that,  under  the 
constitution  of  Virginia  this  power  of  local 
assessment  can  be  maintained  at  all.  I  am 
clear  that  it  cannot  be  maintained  under  the 
taxing  power.  And  that  if  it  can  be  main- 
tained at  all  it  is  by  virtue  of  the  judicial 
power  vested  in  the  councils  by  the  charter, 
to  assess  the  owners  of  real  estate  with  a 
just  proportion  of  the  expense,  according  to 
the  special  benefits  which  they  respectively 
derive  from  the  improvement.  I  cannot  con- 
ceive of  any  other  principle  upon  which  they 
could  justly  or  lawfully  be  required  to  pay 
for  a  public  work  beyond  their  just  liability, 
in  common  with  other  citizens,  to  taxation 
for  public  objects.  The  improved  street  is 
not  theirs:  It  is  public  property.  They 
have  no  right  to  use  it  that  does  not  equally 
pertain  to  every  other  citizen.  And  it  is 
urged    with    much    force  of  reason,  that  it 

ought  to  be  made  at  the  cost  of  the 
246    city    by  a  *constitutional  tax  upon  all 

the  citizens.  The  only  ground  upon 
which  they  can  be  required  to  pay  beyond 
their  common  liability  with  all  other  citi- 
zens, is,  that  the  improvement  is  a  ben- 
efit to  them  in  a  way  that  it  is  not  to  the  cit- 
izens in  common.  And  it  is  only  to  the 
extent  of  those  benefits,  and  in  proportion  to 
the  value  of  those  they  respectively  receive, 
that  they  can  be  held  liable.  And  this  is  a 
judicial  question,    which   ought   not    to   be 


determined  against  them  without  notice  and 
an  opportunity  to  be  heard.  And  in  no  case 
can  they  be  assessed  beyond  the  value  of 
the  benefits  which  they  specially  receive 
from  the  improvement. 

But  it  is  said  that  it  is  a  power  which  the 
legislature  could  not  exercise  and  therefore 
could  not  delegate.  It  is  true  that  it  is 
a  power  which  the  legislature  could  not 
exercise.  And  it  is  true,  that  the  ieg"- 
islature  cannot  delegate  a  legislative  power 
with  which  it  is  not  itself  invested.  But  I 
apprehend  it  is  not  true  as  to  judicial  power. 
The  legislature  can  surely  invest  another 
tribunal  with  judicial  power  which  it  cannot 
exercise  itself.  And  therefore  it  is  only 
upon  the  ground  that  it  is  a  judicial  power 
vested  in  the  councils  by  the  consent  of  the 
corporations,  that  it  can  be  maintained,  and 
in  my  opinion,  can  only  be  maintained 
under  the  restrictions  and  qualifications 
which  I  have  endeavored  to  explain. 

It  does  not  appear  from  the  record,  that 
these  restrictions  were  observed  by  the 
councils  in  this  case.  It  appears  to  be  an 
arbitrary  assessment  per  the  front  foot  of 
the  lots,  and  not,  nor  professed  to  be,  in 
proportion  to  the  benefits  which  the  owners 
of  the  real  estate  derived  from  the  improve- 
ment. The  councils  have  not  therefore  con- 
fined themselves  within  the  limits  of  their 
authority;  and  the  asessment  is  void. 
247  *In  this  conclusion  I  am  fortified  by 
the  recent  decisions  of  the  Supreme 
court  of  Illinois;  in  one  of  which  the  fp^eat 
city  of  Chicago  was  a  party ;  by  repeated 
decisions  of  the  Supreme  court  of  New 
Jersey,  and  other  cases.  I  am  of  opinion 
for  the  foregoing  reasons,  that  the  assess- 
ment in  this  case  being  without  authority, 
is  null  and  void,  though  it  is  competent  for 
the  councils  to  make  another  assessment 
upon  the  principles  indicated  in  this  opin- 
ion. I  am  therefore  for  afiirming  the  judg- 
ment of  the  Corporation  court. 

Moncure  P.  and  Christian  J.  concurred  in 
the  opinion  of  Staples  J. 

Bouldin  J.  concurred  in  the  results  of  the 
opinion  of  Anderson  J.,  but  not  in  all  his 
views. 

Judgment  reversed. 


248  *Smith  &  als.  v.  Gregory. 

Marcb  Term,  1875,  Richmond. 

Absent.  Bouldin  J.* 

I.  J,  executor  of  G,  settles  bis  accounts  in  1860,  and  is 
found  indebted  to  his  testator's  estate.  He  then 
qualifies  as  gmardian  of  the  legatee  of  the  testator, 
and  closes  on  his  books  his  executorial  account. 
and  opens  a  gruardian's  account ;  and  transfers 
the  balance  due  from  him  as  executor  to  bis  debit 
as  STuardian.  At  this  time  he  has  no  property  of 
his  testator's  estate  in  his  hands.  He  afterwards 
in  1863  lays  his  account  before  a  commissioner,  and 
requests  him  to  settle  it  as  an  account  as  cmardian: 
but  the  commissioner  settles  it  as  an  executorial 

*  Judge  Bouldin  had  been  counsel  in  the  cause. 
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account,  and  it  is  returned  to  the  court  as  such. 

Held: 

1.   Bxectttor—Ottardlan— Transfer liiiK  Indebtedness.* 

— The  executor  could  not  transfer  his  indebted- 
ness as  executor  to  himself  as  guardian,  so  as 
to  exonerate  his  sureties  as  executor  from  lia- 
bility to  the  lefiratee  for  the  amount. 
a.  Same— Same  —  Same— Commissioner's  Account— 
The  account  returned  by  the  commissioner,  is 
to  be  looked  to  as  showinsr  in  what  character  J 
held  the  assets  of  the  estate. 
II.  Same— Same— Same— Same— Ward  and  Saretles.- 
In  1800  J  has  a  suit  brouf^htby.hls  vrard,  by  her  next 
friend,  asrainst  him,  as  executor  and  gnardian,  for 
the  settlement  of  his  accounts,  and  a  commissioner 
reports  the  executorial  account  up  to  January  1863, 
and  then  opens  a  firuardian  account  from  that  day, 
and  transfers  the  balance  due  from  J  as  executor 
to  him  as  sruardian ;  and  the  report  is  confirmed  by 
the  court.    The  ward  haviuff  had  no  agency  in 
bringinsr  or  conducting  the  suit,  and  the  sureties 
of  the  firuardian  not    havingr  been  parties  to  it, 
neither  the  ward  nor  the  sureties  are  bound  by  it. 

Robert  Gregory  of  Mecklenburg"  county, 
died  in  1856,  leaving  a  widow  and  one  child, 

Rosa  B.  Gregory,  an  infant.  By  his  will 
24-9    he  loaned  to  his  widow  all  his  ''^estate, 

both  real  and  personal,  until  his 
daughter  was  eighteen  years  of  age,  for  the 
support  of  herself  and  her  daughter,  unless 
his  widow  should  sooner  marry;  in  which 
event  he  gave  her  certain  slaves  named 
al>solutely.  In  the  event  of  his  widow  mar- 
rying or  dying  before  his  daughter  attained 
the  age  of  eighteen  years,  he  gave  the 
remainder  of  his  estate  to  his  daughter. 
He  appointed  his  brother  James  A:  Gregory 
his  executor;  and  he  qualified  as  such  and 
gave  Alexander  Smith  and  D.  G.  Smith  as 
his  sureties  in  his  official  bond. 

James  A.  Gregory  proceeded  to  administer 
the  estate,  and  seems  to  have  settled  his 
executorial  accounts  regularly  until  January 
1860.  On  the  1st  of  March  1858,  he  was  in- 
debted to  the  estate  in  the  sum  of  $2,480.67, 
and  on  the  1st  of  January  1860  the  balance 
reported  against  him  by  the  commissioner 
was  $4,016.37. 

Mrs.  Gregory  having  married  again  in 
1860,  and  the  whole  estate,  except  the  slaves 

^ff^uclaries— Transferrins  Liabilities.— In  Utterback 
V.  Cooper,  28 Gratt  271.  the  court  asrrees  with  the  prin- 
cipal case  in  its  disapprobation  of  the  doctrine 
which  accords  to  a  fiduciary,  at  his  pleasure,  the 
rifrht  to  chansre  his  liabilities,  by  charffintr  himself 
in  a  particular  character  with  a  debt,  and  thus 
throw  the  burden  on  one  set  of  securities  to  the  re- 
lief of  another.  See  also.  Barton's  Ch.  Pr.  (2nd  Ed.) 
712,  748,  &M.  DistiUfiTUished  in  Caskie  v.  Harrison,  76 
Va.  91.  See  In  West  Virginia,  Gilmer  v.  Baker,  24 
W.  Va.  92,  and  Board  v.  Cain,  28  W.  Va.  T70.  both  citinsr 
the  principal  case. 

Same— Transferring  Assets.— In  Williams  v.  Sloan, 
75  Va.  147,  the  principal  case  is  cited  for  the  proposi- 
tion that  where  one  person  is  a  trustee  for  two  others, 
in  order  that  the  assets  which  he  holds  as  trustee 
for  one  cttiui  que  trust  may  be  transferred  to  the 
as8et.s  which  he  holds  as  trustee  for  the  other,  it  is 
necessary  that  there  be  some  specific  act  Indicative 
of  his  intention  to  make  the  transfer. 


given  to  her,  being  the  property  of  the 
daughter  Rosa  B.  Gregory,  James  A. 
Gregory,  in  April  of  that  year,  qualified  as 
her  guardian,  with  William  Smith  and  C. 
H.  Pettus  as  his  sureties.  He  then  closed 
upon  his  books  the  executorial  account 
which  he  kept,  and  opened  on  them  an 
account  as  guardian  of  Rosa  B.  Gregory; 
and  the  first  item  in  this  account  as  guardian 
is  a  credit  to  his  ward,  under  date  of  Jan- 
uary 1st  1860 — Amount  due  from  estate  of  R. 
T.  Gregory  $4,016.37.  And  the  account  was 
kept  as  a  guardian's  account  upon  his  books. 
When,  however,  he  submitted  his  accounts 
for  settlement  to  the  commissioner  in  1863, 
the  commissioner  stated  it  as  his  account 
as  executor;  and  reported  the  balance  due 
from  him  as  executor  on  the  1st  of  January 
1862  to  be  $4,659.80.  Gregory  states 
250  in  his  evidence  *given  in  this  case, 
that  he  gave  the  commissioner  his 
book  containing  the  account  as  he  kept  it, 
and  requested  him  to  settle  the  account  as 
a  guardian's  account;  and  when  he  saw 
that  it  was  made  off  as  executor,  he  enquired 
of  the  commissioner  why  it  was  done,  and 
the  commissioner  said  that  as  there  was  but 
one  legatee  it  made  no  difference. 

In  l&O  when  James  A.  Gregory  transferred 
on  his  books  the  balance  due  from  him  as 
executor  to  his  account  as  guardian,  and  at 
any  time  subsequent  to  that,  he  did  not 
have  in  his  hands,  any  money,  stocks,  bonds, 
accounts  or  assets  of  any  kind  belonging  to 
the  estate  of  his  testator;  but  the  amount 
so  transferred  was  his  personal  indebtedness 
as  executor  to  the  estate.  Nor  did  he  after- 
wards make  any  investment  of  funds  in  the 
name  or  for  the  special  benefit  of  his  ward 
Rosa  B.  Gregory.  He  says  in  his  evidence 
in  this  case,  that  both  in  1860  and  in  1863, 
his  estate  was  ample  to  pay  this  and  all  his 
other  debts.  It  also  appears  that  at  these 
dates  and  indeed  until  the  decree  in  this 
case,  there  was  a  debt  of  $1,000,  contracted 
by  the  testator,  which  had  not  been  paid. 
At  the  rules  in  July  1866,  James  A. 
Gregory  had  a  suit  instituted  in  the  Circuit 
court  of  Mecklenburg  county,  in  the  name  of 
Rosa  B.  Gregory,  by  her  next  friend,  against 
him  as  executor  of  Robert  T.  Gregory, 
deceased,  and  guardian  of  the  plaintiff, 
asking  that  James  A.  Gregory  might  be 
required  to  render  before  a  commissioner 
under  the  direction  of  the  court,  a  full  set- 
tlement of  his  accounts  as  executor  and 
guardian.  On  the  same  day  Gregory  filed 
his  answer,  in  which  he  says  he  has  made 
several  ex  parte  settlements  of  his  trans- 
actions as  executor,  which  he  believes  arc 
satisfactory  to  all  parties  having  an  in- 
terest in  them.  Subsequent  to  these  settle- 
ments, however,  he,  both  as  executor 
261  *of  Robert  T.  Gregory  and  as  guard- 
ian of  the  plaintiff,  has  had  a  num- 
ber of  transactions,  the  consideration  of 
which  was  Confederate  States  treasury 
notes ;  and  he  is  advised  that  an  account  of 
these  transactions  can  be  properly  and 
equitably  adjusted  only  under  and  by  the 
direction  of  a  court  of  equity.  Being  so 
advised  he  unites  in   the   prayer   of  the  bill 
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for  a  settlement  of  these  accounts  by  a  com- 
missioner. 

On  the  5th  of  September  1866  the  court 
made  a  decree  that  the  defendant  James  A. 
Gregory  do  render  before  one  of  the  com- 
missioners of  the  court,  an  account  of  his 
transactions  as  executor  of  Robert  T.  Greg- 
ory deceased,  and  also  as  guardian  of  Rosa 
B.  Gregory;  which  the  commissioner  was 
directed  to  examine,  state  and  settle,  and 
report  to  the  court. 

On  the  8th  of  September  commissioner 
Atkins  returned  his  report.  He  first  states 
the  account  as  executor,  which  he  brings 
down  to  the  1st  of  January  1863,  and  states 
a  balance  in  his  hands  at  that  date  of  $4,- 
599.93;  which  he  settles  by  an  entry  of  that 
sum  transferred  to  J.  A.  Gregory's  account 
as  guardian  of  Rosa  B.  Gregory.  He  then 
states  an  account  as  guardian,  charging  him 
as  of  the  1st  of  January  1863,  with  this  sum 
as  guardian ;  and  reports  a  balance  due  from 
the  guardian  on  the  1st  of  September  1866 
of  $5,350.20. 

The  cause  came  on  to  be  heard  on  the  18th 
of  the  same  month  of  September,  upon  the 
papers  formerly  read  and  on  the  report  of 
the  commissioner,  which  was  received  and 
considered  by  consent  of  parties  by  counsel, 
on  consideration  whereof,  there  being  no 
exception  to  said  report,  the  court  confirmed 
the  same,  and  decreed  that  James  A.  Greg- 
ory do,  from  time  to  time,  and  without  any 
further  decree,  render  before  one  of  the  com- 
missioners of  the  court  a  further  ac- 
252  count  ^of  his  transactions  as  guardian 
of  Rosa  B.  Gregory,  which  accounts 
the  commissioner  &c. 

In  March  1869  Rosa  B.  Gregory,  who  was 
still  an  infant  under  twenty-one  years  of 
age,  by  her  next  friend,  brought  a  suit  in 
equity  against  James  A.  Gregory  as  execu- 
tor of  Robert  T.  Gregory  deceased,  and  as 
guardian  of  the  plaintiff  Alexander  Smith, 
in  his  own  right  and  as  the  administrator 
de  bonis  non  of  William  Smith  deceased, 
D.  G.  Smith,  and  Mary  A.  Pettus  adminis- 
tratrix of  C.  H.  Pettus  deceased.  In  her 
bill  after  setting  out  the  death  and  will  of 
her  father,  the  qualification  of  James  A. 
Gregory  as  executor  and  guardian,  and  the 
suit  brought  in  1866,  as  herein  before  stated, 
she  charged  that  at  the  time  he  made  the 
transfer  of  his  indebtedness  as  executor  to 
his  guardian's  account  he  had  no  money  or 
assets  of  his  testator  in  his  hands.  She 
says  that  in  the  settlement  of  his  account 
in  1866  he  gave  the  first  indication  that  he 
regarded  the  balance  of  $4,599.93,  as  held 
by  him  in  his  character  of  guardian  of  the 
complainant;  and  she  charges  that  at  the 
time  that  account  was  rendered  the  said 
James  A.  Gregory  was  in  insolvent  cir- 
cumstances. She  charges  that  he  had  been 
declared  a  bankrupt,  and  had  made  a  sur- 
render of  his  property,  and  complainant  is 
left  to  look  to  the  sureties  of  said  Gregory 
on  one  of  his  official  bonds  for  the  satis- 
faction of  his  indebtedness  to  her.  She 
insists  that  the  act  of  the  commissioner 
transferring  a  balance  found  due  by  an  in- 
solvent executor  who  held  no  money  or  prop- 


erty whatsoever  belonging  to  the  estate  of 
his  testator  in  his  hands,  could  not  shift  the 
onus  from  the  shoulders  of  his  sureties  as 
executor  to  those  of  his  sureties  as  guardian 
of  the  complainant ;  and  that  she  is  entitled 
to  look  to  the  sureties  upon   the  executorial 

bond  for  satisfaction  of  the  indcbt- 
263    edness  of  the  said  *  James  A.  Gregory 

to  her.  Certainly,  however,  she  is 
entitled  to  look  for  indemnity  to  the  sureties 
upon  the  one  bond  or  the  other.  And 
making  the  said  James  A.  Gregory,  and 
Alexander  and  D.  G.  Smith  his  sureties  in 
his  executorial  bond,  and  the  said  Alexander 
Smith  the  administrator  de  bonis  non  of 
William  Smith  deceased,  and  Mary  A.  B. 
Pettus  administratrix  of  C.  H.  Pettus 
deceased,  the  said  William  Smith  and 
C.  H.  Pettus,  having  been  the  sureties 
in  the  guardian's  bond,  defendants,  she 
prayed  that  the  court  would  decree  against 
the  said  Gregory  and  his  sureties  in  one  or 
other  of  the  official  bonds  aforesaid,  for 
whatever  may  be  ascertained  to  be  the 
amount  of  his  indebtedness  to  her,  and  for 
general  relief. 

At  the  March  rules  James  A.  Gregory  filed 
his  answer.  He  admits  that  he  did  in  1866 
cause  the  suit  aforesaid  to  be  instituted,  in 
which  suit  his  accounts  both  as  executor  and 
guardian  were  settled  by  a  commissioner, 
whose  report  was  confirmed.  That  from 
these  accounts  as  early  as  January  1st  1863 
the  entire  balance  due  from  him  as  executor 
was  debited  to  him  as  guardian  of  the  plain- 
tiif ;  and  he  refers  to  these  accounts.  He 
denies  that  the  report  by  the  commissioner 
of  the  transfer  of  balance  made  by  him 
as  of  January  1st  1863,  was  the  first  act 
or  intimation  of  the  respondent  that  he 
held  the  balance  due  on  his  executorial  ac- 
count as  the  proper  funds  of  his  ward  Rosa 
B.  Gregory.  On  the  contrary,  as  appears 
from  his  original  book  of  accounts,  the  last 
entry  in  his  account  as  executor  was  made 
March  15,  1860.  The  balance  due  the  estate 
at  that  time  was  $4,016.37.  On  the  16th  of 
April  1860  he  qualified  as  guardian  of  plain- 
tiff, and  the  said  balance  was  transferred  on 
his  books  to  her  credit  in  an  account  headed: 
R.  B.   Gregory   to   J.    A.   Gregory,  guard., 

and  from  that  time  to  the  settlement 
254     *af oresaid  by  the  commissioner,  every 

entry  in  relation  to  the  estate  was 
made  by  respondent  on  his  guardian  ac- 
count; and  he  treated  and  regarded  the 
whole  of  the  estate  as  belonging  to  his 
ward  Rosa  B.  Gregory,  from  and  after  the 
date  of  his  qualification  as  guardian  and 
transfer  as  aforesaid. 

He  further  says  that  in  April  1860,  when 
he  opened  his  guardian  account  as  aforesaid 
and  credited  his  ward  with  the  balance  due 
from  him  as  executor,  although  the  bal- 
ance was  not  actually  in  his  hands  in  cash, 
and  so  transferred,  he  was  the  owner,  over 
and  above  his  other  debts,  of  property 
and  effects,  worth  largely  over,  indeed 
many  times  over  the  amount  thus  trans- 
ferred. He  denies  that  he  was  in  insolvent 
circumstances  either  in  1866  when  the  ac- 
count above   referred   to   was   settled,  or  in 
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January  1863  when  the  balance  was  trans- 
ferred by  the  commissioner  to  the  gfuardian 
account.  In  January  1863  as  in  1860  he  was 
fully  able  to  meet  an  indebtedness  many 
times  larg'er  than  the  balance  transferred ; 
and  in  186^  although  his  means  were  much 
reduced  by  the  disasters  of  the  war,  he  yet 
regarded  himself  as  fully  able  to  discharge 
the  indebtedness  in  question  after  satisfying 
his  other  debts. 

At  the  April  1869  term  of  the  court,  Rosa 
B.  Gregory  by  her  next  friend,  filed  her 
petition  in  which  after  setting  out  the  pro- 
ceedings in  the  suit  of  1866,  as  herein  be- 
fore given,  she  says  that  James  A.  Gregory 
is  a  bankrupt,  one  of  the  securities  in  the 
guardian's  bond  is  dead,  and  his  estate  is 
believed  to  be  insolvent,  and  the  solvency 
of  the  other  security  is  doubtful ;  and  stat- 
ing that  though  nominally  plaintiff  in  that 
suit,  she  had  no  agency  in  bringing  or 
prosecuting  it,  she  prays  that  the  said  cause 
may  be  reheard  upon  the  report  of  the 
commissioner,    and    that    it   may   be 

255  *heard  with  another  suit  in  this  court 
upon  a  supplemental  bill  in  the  nature 

of  a  bill  of  review  filed  by  her  by  her  next 
friend,  against  the  said  James  A,  Gregory 
as  guardian  and  executor  as  aforesaid  and 
against   his    sureties  in  his  official  bonds. 

In  May  1869  Alexander  and  D.  G.  Smith  the 
sureties  in  the  executorial  bond,  filed  their 
answer  referring  to  and  adopting  the  answer 
of  James  A.  Gregory  as  a  part  of  their  own, 
and  relying  upon  the  same  and  all  the  facts 
therein  set  forth  as  their  proper  and  full 
defence.  The  only  material  fact  not 
already  stated  is,  that  Atkins  who  prepared 
the  papers  and  filed  the  petition  in  bank- 
ruptcy for  James  A.  Gregory  states,  that 
nearly  the  whole  of  said  Gregory's  indebt- 
edness was  reported  to  him  by  Gregory  as 
being  due  in  1860,  or  before  that  time;  and 
that  the  indebtedness  was  very  heavy. 

In  October  1871  Commissioner  Atkins  re- 
stated the  accounts  of  James  A.  Gregory,  in 
which  he  brings  down  the  executorial  account 
of  James  A.  Gregory  to  September  1,  1866, 
and  states  a  balance  on  that  day  due  from  the 
executor  to  his  testator's  estate  of  $4,599.43 
of  principal  and  $769.95  of  interest.  He 
states  a  guardian's  account  commencing 
January  1st  1863,  which  he  brings  down  to 
September  1st  1866,  and  reports  a  balance 
due  to  the  guardian  of  $63.79. 

The  cause  came  on  to  be  finally  heard  on 
the  27th  of  October  1871,  when  the  court, 
being  of  opinion  that  the  proceedings  in  the 
suit  instituted  by  James  A.  Gregory  in  the 
name  of  his  ward  were  irregular  and  erro- 
neous, and  that  the  plaintiff  shoitld  not  be 
estopped  by  the  decree  entered  in  that  suit 
on  the  18th  of  September  1866,  reversed  and 
set  it  aside.  And  the  court  being  further 
of  opinion  that  the  defendant  James  A. 
Gregory,    being    both     executor    and 

256  guardian,  *could  not  by  his  voluntary 
act  transfer  his  liability  on  his  official 

bond  from  one  set  of  securities  to  the  other, 
and  that  he  had  no  authority  to  transfer  the 
money  due  by  him  as  executor  to  the  guard- 
ian   of  Rosa  B.  Gregory,  until  the  estate  of  | 


his  testator  was  fully  administered  by  the 
payment  of  all  the  debts  and  liabilities  of 
the  testator  known  to  him ;  and  that  not  hav- 
ing been  done  his  securities  on  the  execu- 
torial bond  are  responsible  to  the  plaintiff 
for  the  amount  due  from  him  to  the  estate 
of  his  testator.  And  James  A.  Gregory 
admitting  by  his  answer  his  indebtedness 
to  the  estate  as  reported  by  tne  commissioner 
in  his  report  of  September  8th  1866,  and  the 
defendants  Alexander  and  D.  G.  Smith  hav- 
ing by  their  answer  adopted  the  answer  of 
said  Gregory,  and  the  court  reforming  the 
said  account  by  striking  from  the  adminis- 
tration account  the  items  which  should  be 
charged  in  the  guardian's  account,  and  giv- 
ing credit  for  the  balance  due  to  the  guard- 
ian on  that  account,  decreed  that  the 
defendants  James  A.  Gregory,  Alexander 
Smith  and  D.  G.  Smith  do  pay  to  Robert 
Burton,  legal  guardian  of  Rosa  B.  Gregory, 
the  sum  of  $5,306.13  with  legal  interest  on 
$4,599.93,  part  thereof,  from  the  1st  of  Sep- 
tember 1866,  till  paid,  after  being  credited 
with  the  sum  of  $1,300.16  as  of  this  day;  it 
being  the  amount  of  a  bond  due  from  the 
estate  of  Robert  T.  Gregory  to  R.  R.  Jef- 
fress,  and  which  has  been  transferred  to 
the  defendants  Alexander  Smith  and  D.  G. 
Smith.  And  that  the  defendants  pay  to 
the  plaintiff  her  costs.  From  this  decree 
Alexander  and  D.  G.  Smith  applied  to  a 
judge  of  this  court  for  an  appeal ;  which  was 
allowed. 

The  case  was  argued  in  printed  notes  as 
well  as  orally,  by  Jones  &  Bouldin  for  the 
appellants,  and  Page  &  Maury  for  the  ap- 
pellee. 
257  ♦Staples,  J.  The  law  is  well  settled 
that  where  an  executor  or  adminis- 
trator having  assets  in  his  hands,  becomes 
the  guardian  of  the  legatee  or  distributee, 
he  may  elect  to  hold  the  share  of  such  legatee 
or  distributee  in  his  character  of  guardian; 
and  thus  while  he  charges  his  sureties  in 
the  guardian  bond  he  exonerates  those  in 
the  administration  bond.  And  it  is  equally 
well  settled,  that  in  order  thus  to  shift  the 
responsibility  from  one  class  of  sureties  to 
the  other,  some  distinct  act  or  declaration  is 
necessary  on  the  part  of  the  executor  or 
administrator,  indicative  of  his  intention 
to  hold  the  fund  in  his  character  of  guard- 
ian. Myresv.  Wade,  6  Rand.  444;  Suopev. 
Chambers,  2  Gratt.  319;  Alston  v.  Munford, 
1  Brock.  R.  266,  278;  note  6. 

These  principles  are  not  controverted  by 
the  counsel  on  either  side.  While,  however, 
they  have  a  strong  bearing  upon  the  point 
in  controversy  they  do  not  cover  the  entire 
ground.  The  question  arising  here  involves 
some  additional  issues  necessary  to  be  con- 
sidered. This  will  be  better  understood  by 
a  brief  reference  to  the  facts  of  the  case. 

The  testator  Robert  T.  Gregory,  died  in 
October  1856.  James  A.  Gregory,  one  of  the 
executors  appointed  by  the  will,  qualified  as 
such  shortly  thereafter.  In  April  1860  he 
also  qualified  as  guardian  of  Rosa  B.  Greg- 
ory, an  infant  daughter  of  the  testator  and 
the  principal  legatee  under  the  will.  Both 
as   executor   and  as   guardian   he   executed 
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bond  with  sureties  for  the  faithful  perform- 
ance of  the  duties  of  these  several  offices. 
As  executor  he  received  assets  to  a  large 
amount ;  and  at  the  time  of  his  qualification 
as  guardian  in  1860,  there  was  an  acknowl- 
edged balance  against  him  of  more  than 
four  thousand  dollars.  Neither  at  that  time 
nor  at  any  subsequent  period,  had  he 
258  *in  his  possession  or  under  his  control, 
any  money,  bonds,  stocks,  credits 
or  assets  of  any  description  belonging  to 
the  estate  of  his  testator,  but  this  bal- 
ance was  the  executor's  own  indebtedness 
growing  out  of  assets  received  by  him  and 
wasted  or  converted  to  his  own  use.  This 
fact  is  proved  by  the  executor  himself,  and 
is  not  controverted. 

It  is  also  claimed  and  not  denied,  that  the 
executor  after  his  qualification  as  guardian, 
by  distinct  acts  and  declarations  more  par- 
ticularly to  be  adverted  to  hereafter,  elected 
to  charge  himself  as  guardian  with  the  bal- 
ances due  by  him  as  executor.  The  con- 
troversy here  is  not  between  different  sets  of 
sureties ;  but  between  the  infant  legatee  and 
the  sureties  in  the  administration  bond. 
The  guardian  is  himself  a  bankrupt;  and 
the  sureties  upon  that  bond  are  in  doubtful 
circumstances,  if  not  entirely  insolvent. 

The  ground  taken  by  the  appellants,  is,  that 
the  same  person  being  both  executor  and 
guardian,  he  had  the  right  to  decide  for 
himself,  when  and  to  what  extent  he  would 
transfer  his  account  as  executor  to  his  ac- 
count as  guardian;  and  when  he  has  made 
his  election  to  transfer  and  does  transfer 
a  balance  from  one  account  to  another  his 
sureties,  who  have  trusted  to  his  discretion, 
are  bound  in  the  one  case  and  relieved  in 
the  other  by  his  acts ;  and  in  this  case  such 
acts  of  election  were  neither  slight  nor 
trivial,  but  they  were  solemn,  decisive  and 
repeated. 

On  the  other  it  is  insisted  by  the  counsel 
for  the  legatee,  that  while  the  executor  may 
elect  to  hold  in  one  character  or  the  other 
property  in  his  actual  possession  or  under 
his  control,  he  cannot  thus  transfer  a  mere 
liability  from  one  set  of  sureties  to  another ; 
that  all  the  cases  upon  the  subject,  proceed 
upon  the  idea  that  the  executor  has 
250  funds  actually  in  hand,  and  *that 
he  is  not  a  mere  debtor  for  converted 
assets;  and  when  he  has  been  guilty  of  a 
devastavit  in  wasting  or  appropriating  the 
estate  a  right  of  action'  at  once  accrues  upon 
the  bond,  his  liability  and  that  of  his  sure- 
ties becomes  fixed,  and  can  only  be  dis- 
charged by  actual  payment,  or  what  is 
equivalent  to  it:  and  when  the  executor  is 
also  guardian,  although  he  cannot  make  a 
payment  to  himself;  it  is  incumbent  upon 
him  to  do  what  he  would  do  if  the  payment 
was  to  be  made  to  a  third  person,  he  ought 
to  keep  the  trust  fund  separate  and  distinct 
from  his  own  estate,  and  easily  identified 
as  the  property  of  the  ward. 

These  views,  it  seems  to  me,  are  so  sensi- 
ble, so  manifestly  in  accordance  with  the 
dictates  of  common  justice,  they  ought  to 
prevail,  unless  the  authorities  plainly  estab- 
lish a  different  doctrine. 


The  Virginia  reports  do  not  show  that  this 
precise  question  has  ever  been  decided,  or 
even  considered  by  this  court.  In  tl^e  vari- 
ous cases  upon  this  subject  it  does  not  dis- 
tinctly appear,  whether  the  executor  had  or 
had  not  wasted  or  converted  the  assets;  bnt 
in  the  opinions  of  the  judges  expressions 
occur  which  plainly  indicate  that  the  funds 
were  in  the  hands  of  the  executor,  or  under 
his  control,  at  the  time  of  the  election  to 
hold  in  the  character  of  guardian. 

Thus  in  Myers  v.  Wade,  6  Rand.  444,  446, 
Judge  Green  says:  The  Chancellor  properly 
held  in  this  case,  that  the  sureties  for  the 
guardianship,  and  not  those  for  the  admin- 
istration, were  responsible. 

Mrs.  Myers'  admission  in  her  answer  that 
upon  qualifying  as  guardian,  she  received 
the  estates  of  the  infants  into  her  hands, 
though  not  conclusive,  is  prima  facie  evi- 
dence against  her  sureties,  and  is  not  con- 
tradicted." The  decision  might  have  been 
very  different  had  evidence  been  adduced 
contradicting  the  answer  and  show- 
280  ing  *that  Mrs.  Myers  had  not  in  fact 
received  the  estate  in  her  hands  as 
guardian,  but  was  a  mere  debtor  for  assets 
received  and  converted. 

In  Morros'  adm'or  v.  Peyton's  adni'or.  8 
heigh  54,  it  appeared  that  the  estate  of  one 
decedent  was  indebted  to  that  of  another, 
and  the  same  person  was  administrator  of 
both,  and  wasted  the  assets  of  the  debtor 
estate.  This  court  held  that  if  it  should 
ultimately  appear  that  the  funds  received  by 
the  administrator  from  the  debtor  estate 
ought  to  have  been  passed  over  by  him  to 
the  credit  of  the  creditor's  estate,  then  the 
sureties  for  the  administration  of  that 
estate  should  be  held  responsible  for  the 
omission  to  pass  them  over,  and  for  the 
administrator's  devastavit  of  those   funds. 

It  must  be  borne  in  mind,  that  at  the  time 
the  funds  were  received  by  the  adminis- 
trator of  the  debtor  estate,  he  was  then 
administrator  of  the  creditor  estate  also; 
and  having  the  funds  in  hand  it  was  his 
duty  to  pay  himself  as  representative  of 
the  creditor  estate  if  there  were  no  debts  of 
superior  dignity  against  the  debtor  estate. 
And  for  his  failure  to  do  so  his  sureties 
for  the  due  administration  of  the  creditor 
estate  were  liable.  But  Judge  Tucker 
declared  that  for  the  waste  or  misapplica- 
tion of  the  assets  of  the  debtor  estate  the 
sureties  on  that  administration  bond  would 
be  also  liable.  And  so  in  the  present  case, 
if  at  the  time  or  after  his  qualification  as 
guardian,  the  executor  had  funds  in  his 
hands  which  he  ought  to  have  passed  to  him- 
self as  guardian,  but  failed  so  .to  do,  the 
sureties  for  the  guardianship  might  be  held 
responsible.  It  would  not  follow  that  the 
sureties  for  the  administration  would  not 
be  also  liable.  In  the  case  supposed,  the  ex- 
ecutor having  received  assets  his  sureties 
become  at  once  responsible.  That  respon- 
sibility can  only  be  discharged  by  show- 
ing that  he  has  properly  applied  the 
261  ''^funds  in  his  hands  to  the  purposes  of 
the  estate ;  or  not  being  so  needed,  they 
have  been  passed  to  his  credit   as  guardian. 
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These  are  the  views,  I  think,  substantially, 
presented  in  Morros'  adm'or  v.  Peyton's 
adm'or.  That  case  so  far  from  being*  ad- 
verse to  the  ground  taken  in  the  present  case, 
may  be  reg'arded  rather  as  an  authority  in 
support  of  it. 

I  do  not  propose  to  notice  the  other  cases 
decided  by  this  court,  because  it  is  not 
pretended  that  in  either  of  them  the  ques- 
tion now  before  us  was  discussed  or  consid- 
ered. The  point  being  undecided  in  this 
state,  the  learned  counsel  on  both  sides  have 
been  extremely  diligent  in  examining  the 
decisions  of  other  states.  They  have  found 
many.  It  would  be  a  most  unprofitable 
consumption  of  time,  it  would  extend  this 
opinion  an  undue  length,  to  enter  into  a 
discussion  of  these  decisions,  and  to  attempt 
to  show  wherein  they  have  or  have  not  any 
bearing  upon  the  present  case.  It  is  suf- 
ficient to  say,  that  they  are  conflicting,  and 
while  in  some  of  them  expressions  occur 
which  seem  to  accord  to  a  personal  repre- 
sentative the  power  to  shift  the  liability 
from  one  set  of  sureties  to  another  even 
where  he  has  converted  the  assets,  yet 
whenever  the  question  here  has  been  dis- 
tinctly made  and  considered,  the  weight  of 
authority  sustains  the  views  presented  in 
this  opinion. 

It  may  be  proper,  however,  to  notice  briefly, 
the  case  of  Taylor  v.  Deblois,  4  Mason  R. 
133.  That  is  a  leading  case,  and  is  mainly 
relied  on  by  the  appellant.  When  carefully 
examined,  however,  it  will  be  found  there 
is  nothing  in  it  in  conflict  with  what  has 
been  said  here. 

There  the  same  person  was  both  adminis- 
tratrix and  g-uardian.  The  administratrix 
had  settled  her  accounts  in  the  Probate 
court,  which  showed  a  considerable 
262  ^balance  against  her  due  the  distrib- 
utees. She  afterwards  qualified  as 
guardian  of  one  of  the  minors ;  and  there- 
upon she  presented  a  certificate  to  the  same 
court,  stating  that  she  had  in  her  possession 
the  funds  belonging  to  her  ward ;  and  upon 
that  she  obtained  from  the  court  a  quietus 
or  decree  exonerating  her  as  administratrix 
and  her  sureties  upon  that  bond. 

Upon  a  suit  afterwards  brought  by  the 
ward,  the  question  was  whether  the  sureties 
on  the  administration  or  on  the  guardian's 
bond  were  liable.  It  was  alleged  by  the 
ward,  that  at  the  time  the  certificate  was 
presented  to  the  Probate  court  and  the 
quietus  obtained  the  administratrix  did  not 
have  the  funds  in  her  possession  or  under 
her  control ;  but  that  they  had  been  wasted 
by  her  or  her  agent.  That  in  this  respect 
the  certificate  was  false,  and  the  quietus 
fraudulently  obtained. 

This  was  the  real  issue  between  the 
parties.  The  sureties  of  the  administratrix 
relied  upon  the  decree  as  conclusive  in  the 
absence  of  fraud,  under  the  statutes  and 
practice  of  Rhode  Island.  And  the  court 
held  there  was  nothing  to  show  that  the 
certificate  was  false  or  fraudulently  ob- 
tained. Throughout  the  case,  both  in  the 
pleadings  and  in  the  very  learned  and 
elaborate   opinion    of   Mr.   Justice  Story,  it 


was  impliedly  conceded,  that  if  the  admin- 
istratrix at  the  time  of  obtaining  the  quietus 
did  not  have  the  distributive  share  in  her 
possession,  but  had  wasted  the  same,  her 
sureties  for  the  administration  would  still 
be  liable  to  the  distributee. 

Now  if  an  executor  who  has  wasted  the 
assets  may,  by  his  mere  election,  transfer 
his  liabilities  to  his  guardianship  account, 
it  was  a  matter  of  no  sort  of  importance 
whether  the  certificate  was  true  or  false, 
whether  the  administratrix  had  or  had 

263  not  the  funds  in  hand.     *Such  an  in- 
quiry was   altogether   immaterial.     It 

would  have  been  sufficient  to  say,  that  the 
certificate  itself  was  an  open  and  notorious 
act  of  election  to  hold  as  guardian,  and  such 
election  exonerated  the  administration  sure- 
ties, no  matter  what  was  done  with  the 
assets.  Bvtt  no  such  ground  was  taken  by 
the  counsel  or  the  court ;  and  I  think  the  case 
strongly  discountenances  the  idea  that  a 
personal  representative,  who  is  also  guard- 
ian, guilty  of  a  devastavit  may  at  his 
pleasure  charge  one  set  of  sureties  and 
exonerate  the  other  from  all  liability  to 
parties  interested  in  the  estate. 

It  is  true  that  Mr.  Justice  Story,  in  the 
course  of  his  opinion,  states  another  g'round 
upon  which,  as  he  thinks,  the  responsibility 
of  the  administratrix  and  her  sureties  is 
discharged.  He  says:  The  administratrix 
after  the  guardianship  having  assets  to  pay 
the  amount  of  the  distributive  share  it  was- 
presently  satisfied  by  way  of  retainer;  and 
by  operation  of  law  there  was  a  transmuta- 
tion of  the  same  to  her  as  guardian,  and 
she  no  longer  held  the  same  as  administra- 
trix. 

Now  it  is  sufficient  to  say,  that  this  doc- 
trine of  transmutation  of  possession  by 
operation  of  law,  where  the  same  person  is 
both  executor  and  guardian,  has  been  repu- 
diated by  this  court  in  every  case  before  it. 
It  was  disapproved  in  Morros'  adm'or  v. 
Peyton,  8  Leigh  54;  in  Swope  v.  Chambers, 
2Gratt.  319;  in  Harvey's  adm'or  v.  Steptoe's 
adm'or,  17  Gratt.  289,  300,  301 ;  and  by  Judge 
Story  himself  in  the  subsequent  case  of 
Pratt  V.  Northam,  reported  in  5  Mason  95. 
As  the  time  when  the  transfer  is  to  be 
made  depends  upon  the  condition  of  the 
estate  and  the  state  of  the  administration, 
the  court  will  not  shift  the  responsibility 
from  one  set  of  sureties  to  the  other  without 
some  act  or  declaration  on  the  part  of 

264  the  representative,  indicating  *an  in- 
tention to   transfer   the   assets.     Har- 
vey's adm'or  v.  Steptoe's  adm'or,    17  Gratt. 
289,  301. 

I  do  not  deem  it  necessary  to  answer  fur- 
ther the  various  cases  upon  this  subject,  but 
will  refer  to  Phillips  v.  Minnings,  14  Eng. 
Ch.  R.  309,  315;  Harrison  v.  Nard,  3  Dev. 
L/aw  R.  417;  Claney  v.  Carrington,  Id.  529, 
and  especially  to  the  case  of  Conky,  Judge 
V.  Dickinson  et  als.,  13  Mete.  R.  51.  'In 
the  latter  case  the  question  arising  here 
was  discussed  and  carefully  considered. 
The  Supreme  court  of  Massachusetts  lays 
down  the  doctrine  broadly,  that  if  the  sure- 
ties on  the  bond  of  the  executor  were  liable 
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by  reason  of  his  misapplication  of  the  assets, 
it  was  not  competent  for  him  to  transfer 
that  liability  to  his  sureties  on  the  guard- 
ian's bond.  The  assets  were  never  in  the 
possession  of  the  guardian  as  such ;  nor 
was  there  any  means  by  which  he  could  ob- 
tain possession  in  that  character.  He  could 
not  sue  himself;  and  he  is  not  chargeable 
on  the  ground,  that  an  executor  or  adminis- 
trator is  chargeable  for  a  private  debt  which 
he  owes  the  estate.  That  principle  is 
grounded  on  the  necessity  of  the  case;  and 
no  such  necessity  exists  in  the  present  in- 
stance. 

It  seems  to  me  that  this  view  is  well  nigh 
conclusive.  The  ground  usually  taken  in 
opposition  to  it  is,  that  as  the  executor, 
being  also  guardian,  cannot  sue  himself 
nor  make  a  payment  to  himself,  he  must 
from  the  necessity  of  the  case,  have  the 
right  to  charge  himself  in  either  character. 
The  answer  is,  that  if  the  executor  does 
his  duty  no  suit  is  required.  It  is  only  nec- 
essary for  him  to  keep  the  funds  of  the  estate 
separate  and  distinct  from  his  own,  faith- 
fully apply  them  to  the  purposes  of  the  estate 
if  needed,  and  when  the  administration 
is  closed,   transfer  the  surplus  in  his 

265  *hands  to  the   guardian  account,    and 
the  obligation   of  his  bond  is  at  once 

discharged  and  the  sureties  released.  This 
court  said  in  Morrow's  adm*r  v.  Peyton's 
adm'r,  that  when  the  same  person  is  repre- 
sentative of  both  debtor  and  creditor  estate, 
it  is  his  duty  as  representative  of  the  debtor 
estate,  to  pass  the  funds  over  to  himself  as 
representative  of  the  creditor  estate.  The 
same  rule  applies  when  the  same  person  is 
both  guardian  and  executor.  Having  the 
funds  in  his  hands  as  executor,  he  may 
elect  to  hold  them  in  his  character  of  guard- 
ian; and  his  sureties  will  be  bound  by  his 
election.  In  this  way  he  fuliills  the  condi- 
tion of  his  executorial  bond  as  completely 
as  if  he  had  made  the  payments  to  a  third 
person. 

The  rule  which  allows  an  executor  guilty 
of  a  devastavit,  at  his  pleasure  to  shift  his 
liabilities  from  one  set  of  sureties  to  another, 
is  calculated  to  produce  much  inconvenience 
and  injustice.  Its  effect  is  to  hold  out  a 
premium  for  fraud  and  collusion  by  giving 
the  power  to  the  executor  to  favor  one  set  of 
sureties  at  the  expense  of  the  other,  without 
fear  of  detection  and  exposure. 

It  enables  him  at  his  pleasure,  to  transfer 
a  liability  from  the  party  who  ought  pri- 
marily to  bear  it,  to  innocent  parties,  who 
ought  not  to  be  the  sufferers. 

It  enables  him,  if  so  inclined,  to  defeat 
the  just  claims  of  the  distributee  by  shifting 
the  responsibility  from  capable  and  solvent 
sureties  to  those  that  are  doubtful  and  in- 
solvent. 

It  clothes  a  defaulting  fiduciary  who  has 
wasted  a  trust  fund,  with  an  unlimited  dis- 
cretion,  which  ought  to  be  accorded  only  to 
one  who  has  faithfully  performed   his  duty. 

And  finally,  it  takes  from  the  sureties  a 
strong  motive  to  see  to  it  that  the  per- 

266  sonal    representative    faithfully   Mis- 
charges  all  the  trusts  and  obligations 

of  his  office. 


It  is  said,  however,  that  much  of  the  evil 
thus  apprehended  is  imaginary,  as  this  right 
of  election  can  only  be  exercised  by  an  ex- 
ecutor or  administrator  whose  solvency  is 
unquestioned.  But  it  is  often  difficult  if 
not  impossible  to  determine,  especially  after 
the  lapse  of  years,  what  was  the  pecuniary 
condition  of  the  executor  at  a  given  time. 
He  may  be  a  man  of  fortune  to-day  and  a 
bankrupt  to-morrow.  He  may  be  apparently 
possessed  of  ample  means  and  at  the  same 
time  overwhelmed  with  debt.  The  la'w  does 
not  look  to  the  solvency  of  the  fiduciary, 
but  to  that  of  his  sureties.  The  object  in 
taking  the  bond  is  to  protect  parties  inter- 
ested against  losses  and  contingencies  of 
this  very  character. 

In  the  present  case  the  executor  is  a  t>ank- 
rupt.  He  tells  us,  however,  that  before  the 
war  he  was  possessed  of  an  estate  amply 
sufficient  to  discharge  all  his  liabilities. 
It  appears  that  his  bankruptcy  was  the  result 
of  debts  contracted  almost  exclusively  prior 
to  the  year  1860.  Within  fifteen  months  after 
his  qualification  as  executor  he  had  vrasted 
or  misapplied  the  assets  to  the  amount  of 
two  or  three  thousand  dollars;  and  'vrithin 
the  next  two  years  succeeding  he  had  'wasted 
more  than  two  thousand  dollars  besides. 
The  executor  has  never  replaced  the  amount, 
nor  attempted  to  do  so.  The  funds  'were 
probably  used  in  the  payment  of  his  private 
debts,  or  in  the  support  of  his  family.  It 
may  be  fairly  presumed,  that  at  no  time 
could  he  have  replaced  the  amount  except 
by  a  sale  of  property.  Upon  his  qualifica- 
tion as  guardian  he  quietly  transfers  the 
devastavit  to  that  account,  and  thus  relieves 
himself  and  his  sureties  from  any  suit  upon 
the  administration  bond.  But  even  after 
267  he  had  become  guardian  his  *settle- 
ments  before  the  commissioners  were 
made  in  his  executorial  capacity;  and  these 
settlements  were  continued  down  to  the  1st 
of  January  1862;  on  which  day  a  lar^e 
balance  is  reported  against  him  as  executor. 
It  does  not  appear  that  any  other  settlements 
were  made  during  the  war.  The  only  trans- 
fer made  to  the  guardianship  account  hefore 
the  year  1866,  consists  of  entries  in  the  ex* 
ecutor's  private  account  book,  made  after 
his  qualification  as  guardian  in  the  year 
1860.  No  such  transfer  appears  by  any  of 
the  settlements  made  in  the   County  court. 

The  executor  tells  us  he  presented  to  the 
commissioner  his  book  as  guardian  and  asked 
him  to  make  the  settlement  in  that  vray; 
but  the  commissioner  said  there  was  but  one 
legatee  and  it  made  no  difference  in  which 
way  the  settlement  was  made. 

Under  our  statutes  and  rules  of  practice 
these  settlements  before  the  County  courts 
are  entitled  to  peculiar  respect  and  consid- 
eration. They  are  the  sources  to  which 
creditors  and  legatees  look  for  information 
touching  the  administration  of  the  estate, 
and  upon  which  sureties  on  the  administra- 
tion and  guardian  bonds  rely  to  ascertain 
the  nature  and  extent  of  their  own  liabili- 
ties. When  a  fiduciary  thus  charges  himself 
with  assets,  when  he  deliberately  holds 
himself  out  to  the  world  as  chargeable   in  a 
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particular  character,  neither  he  nor  his 
sureties  should  be  permitted  to  destroy  the 
effect  of  admissions  thus  solemnly  made,  by 
any  mere  private  entries  of  the  executor 
himself,  or  by  parol  proof  of  verbal  in- 
structions given  to  the  commissioner  who 
made  the  settlements.  As  the  records  show 
one  state  of  facts,  and  the  executor's  account 
book  shows  another,  we  must  look,  I  imagf- 
ine,  to  the  records  only.  These  show  that 
he  was  never  charged  as  guardian  with 

268  these   balances  until  the  year   *1866. 
In  that  year   a  bill  was  filed  in  the 

Circuit  court  of  Mecklenburg  in  the  name 
of  the  ward,  by  her  next  friend,  against  the 
guardian  and  executor,  asking  for  a  settle- 
ment of  his  accounts  in  both  capacities. 
In  the  progress  of  the  suit  the  accounts 
-were  referred  to  a  commissioner,  and  a 
settlement  made  by  him.  It  seems  that  the 
commissioner  refused  to  recognize  the  trans- 
fers made  by  the  executor  to  his  guardian- 
ship account  in  1860.  He  brings  the  execu- 
torial transactions  down  to  the  1st  of  January 
1863;  and  on  that  day  he  finds  a  balance 
against  the  executor  of  nearly  five  thousand 
dollars.  The  commissioner  then  opens  a 
guardianship  account,  and  transfers  to  that 
account  the  executorial  balance  just  men- 
tioned ;  and  this  account  is  brought  down  to 
the  1st  of  September  1866. 

The  bill  was  filed  the  first  Monday  in 
July ;  the  answer  of  the  executor  and  guard- 
ian on  the  same  day.  Two  months  there- 
after, on  the  Sth  September  1866,  the  order 
for  an  account  was  entered ;  the  account  was 
taken  and  completed  on  the  same  day,  and 
a  decree  rendered  confirming  it  on  that  day. 

It  is  admitted  that  the  infant  had  no 
agency  in  bringing  the  suit,  that  it  was 
brought  by  the  executor,  and  conducted  by 
him  and  in  his  interest  throughout.  It  was 
to  all  intents  and  purposes  his  suit,  in  which 
for  all  practical  purposes,  he  was  both 
plaintiff  and  defendant.  Neither  the  sureties 
on  the  administration  bond  nor  the  sureties 
on  the  guardian's  bond  were  parties  to  it. 
This  decree  is  relied  on  as  conclusively 
settling  the  rights  of  the  parties.  In  my 
Judgment  it  binds  no  one  except  the  executor 
and  guardian.  It  may  show  an  election  in 
1866,  on  the  part  of  the  executor,  to  transfer 
his  liabilities  to  his  guardianship  account. 
It  cannot  operate  as  an  election  and  transfer 
in  1863,  when  there  was  no  such  elec- 

269  tion  and  *transf er,  and  in  the  very  teeth 
of  the  public  records  to  the  contrary. 

l^or  can  it  operate  as  a  release  of  a  previous 
well  ascertained  liability  on  the  part  of  the 
executor  and  his  sureties,  for  a  devastavit 
continued  and  acknowledged  for  years  upon 
the  public  records.  Had  the  sureties  upon 
the  guardian's  bond  been  made  parties  they 
might  be  bound;  but  their  liability  would 
he  merely  cumulative,  and  would  not  affect 
that  of  the  sureties  for  the  administration. 
There  is  nothing  in  the  decree  which  pro- 
fesses to  exonerate  them. 

The  executor's  election  to  hold  as  guard- 
ian could  not  have  any  such  effect,  accord- 
ing to  the  principles  already  discussed.  No 
such  election  would  be  permitted  at  this  late 


day,  after  such  a  length  of  time,  except 
upon  the  most  satisfactory  proof  of  the 
entire  solvency  of  the  executor  himself  and 
the  sureties  upon  the  guardian's  bond.  The 
latter  are  confessedly  in  doubtful,  if  not 
insolvent  circumstances.  How  they  were 
in  1866  we  do  not  know.  We  do  not  know 
what  was  the  condition  of  the  former  at 
that  time.  We  do  know  that  he  went  into 
bankruptcy  under  the  act  of  1867  upon  debts 
contracted  before  the  war;  and  the  reason- 
able, the  fair  presumption  is,  that  he  was 
much  embarrassed  if  not  insolvent  in  1866. 
I  do  not  mean  to  impute  any  bad  faith,  or 
unfair  conduct,  or  improper  motives,  to  this 
executor.  He  is  represented  as  a  conscien- 
tious and  honorable  man.  Whatever  may 
have  been  his  motives,  however  fair  his 
proceedings,  the  proposition  to  my  mind  is 
not  tenable  in  law  or  equity,  that  he  can  be 
permitted  by  his  mere  fiat  to  exonerate  the 
only  solvent  sureties,  the  parties  who  are 
justly  liable,  and  compel  this  legatee  to  seek 
redress  upon  a  doubtful  bond  against  parties 
who  are  not  properly  chargeable  for  the  loss 

of  this  estate. 
270        *In  every  point  of   view  in  which 

the  case  can  be  considered,  I  think 
the  decree  of  the  Circuit  court  is  clearly 
right,  and  ought  to  be  afiirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples  J. 

Decree  afi&rmed. 
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*Ma8on  V.  Jones  &  Wife. 

Marcb  Term,  1875,  Richmond. 


M  by  his  will  fflves  his  execator  discretion  to  sell  his 
whole  estate  real  and  personal.*  He  lends  it  to  his 
wife  for  the  support  of  herself  andjhis  daughter  L, 
until  the  daughter  attains  lawful  acre  or  marries. 
He  provides  for  the  contlnsrency  of  his  wife's 
marrylnff  asrain;  and  then  says:  Should  my  wife 
not  marry,  I  wish  when  L  comes  of  asre  or  marries, 
one-half  of  my  estate  to  iro  to  my  wife  for  life  and 
the  other  half  to  L  absolutely;  and  at  the  death  of 
my  wife  the  other  half.  He  appoints  J.  his  execu- 
tor. The  executor  pays  the  debts,  and  sells  the 
whole  estate  at  public  auction,  nearly  all  of  which 
is  bouflrht  by  the  widow;  and  he  takes  her  bond  for 
the  amount  He  afterwards  settles  his  accounts 
and  is  charired  with  the  amount  of  the  sales,  and 
then  settles  with  the  widow  and  takes  her  receipt 
for  the  amount  of  her  purchases.  L  marries,  and 
she  and  her  husband  sue  J.  and  claim  one-half  the 
amount  reported  asrainsthim  at  once,  and  security 
for  the  other  half  to  be  paid  on  the  death  of  the 
widow.    Hbld: 

I.  Wills— Executors— Trust*  — The    will    does    not 
create  a  tnlst  of  the  estate  in  the  executor.    And 

«Ltfe  Tenants— Right  to  Possesslonof  the  Corpus.— In 

Hawthorne  v.  Beckwlth,  89 Va.  TOl,  the  court  lays  down 
the  rule  that  in  case  of  a  lesracy  of  money  or  stocks 
the  rule  Is  that  the  legatee  for  life  is  not  entitled  to 
possession  of  the  corpus,  trusting  to  the  profits,  and 
it  is  the  duty  of  the  executor  to  invest  the  fund  and 
hold  it  in  trust  until  the  determination  of  the  life 
estate,  unless  as  was  the  fact  in'the  principal  case,  a 
different  intention.appears  in  the  will. 
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wben  he  bad  paid  the  debts  he  properly  turned 
over  the  remalnderof  the  property  to  the  widow; 
and  her  receipt  was  a  discharffe  to  him.  His 
taking-  her  bond  did  not  affect  his  responsibility. 
9.  5ame  —  Same  —  Discharge.  —  Havlnfir  proper  ly 
turned  over  the  property  to  the  widow,  who  was 
the  life  tenant,  his  office  was  fnlly  discharged, 
and  he  is  not  liable  to  L,  who  took  in  remainder. 

In  December  1854  Joseph  W.  Mason,  of 
the  county  of  Suffolk,  died,  leaving  a  widow 
and  one  child,  an  infant,  named  Lucy.  By 
his  will  he  says :  1st.  I  direct  that  all  my 
estate,  real  an  personal,  be  sold  at  the  dis- 
cretion   of    my    executor.      2d.    After 

272  the  payment  *of  my  debts,  I  loan  to 
my    wife    Frances,   the  whole  of  my 

estate  for  the  purpose  of  supporting^  herself 
and  supporting  and  educating  my  daughter 
Lrucy,  until  Lucy  shall  attain  to  lawful  age 
or  marries,  or  until  my  wife  shall  marry. 
3d.  Should  my  wife  marry  again,  then  I 
lend  her  one-third  of  my  estate  during  her 
natural  life;  the  remaining  two-thirds  I 
give  to  my  daughter  Lucy,  absolutely ;  and 
at  the  death  of  my  wife  the  third  loaned 
to  her.  4th.  Should  my  wife  not  marry,  I 
wish  when  Lucy  becomes  of  age,  or  marries, 
one-half  of  my  estate  to  go  to  my  wife  for 
life,  and  the  other  half  to  Lucy  absolutely, 
and  at  the  death  of  my  wife  the  other  half. 
He  appointed  John  T.  J.  Mason  his  execu- 
tor, and  guardian  of  his  daughter.  And  he 
qualified  as  executor,  but  declined  the  guard- 
ianship of  the  daughter. 

The  executor  paid  the  debts,  and  left  the 
land,  stores  and  property  upon  the  farm 
with  the  widow,  who  cultivated  the  land  for 
a  year  or  more.  He  then  on  the  request  of 
the  widow,  sold  the  land,  stores  and  other 
property,  all  ot  which,  except  two  slaves, 
were  purchased  by  the  widow,  who  executed 
to  him  her  bonds  for  the  amount  of  her  pur- 
chases. He  in  1858  settled  his  accounts 
before  a  commissioner  of  the  County  court, 
the  whole  amount  of  the  sales  being  brought 
into  that  account ;  and  the  balance  reported 
against  him  was  $16,785.67.  He  then  settled 
with  the  widow  and  took  her  receipts  for  the 
amount  reported  against  him,  which  was 
made  up  of  her  purchases. 

The  widow  did  not  marry  again;  but  in 
October  1866  the  daughter  Lucy,  then  in 
the  18th  year  of  her  age,  married  J.  B. 
Jones;  and  in  July  1869  he  and  his  wife 
instituted  this  suit  in  the  Circuit  court  of 
Sussex  county  against  John  T.  J.  Mason, 
the  executor,  and  his  sureties,  and  the 

273  widow,  to  recover  the  moiety  *of  the 
estate  reported   by  the   commissioner 

of  the  County  court  to  be  in  the  hands  of 
the  executor,  and  to  require  him  to  give 
security  for  the  forthcoming  of  the  other 
moiety  on  the  death  of  the  widow. 

The  cause  came  on  to  be  heard  on  the  25th 
of  April  1870,  when  the  court  made  a  decree 
according  to  the  prayer  of  the  bill,  that 
John  T.  J.  Mason  do  pay  to  the  plaintiffs 
the  sum  of  $8,392.83,  being  one-half  of  the 
amount  of  principal  reported  by  the  com- 
missioner of  the  County  court,  to  be  in  his 
hands  in  July    1858,   with   interest  thereon 


from  the  date  of  the  marriage  of  the  plain- 
tiffs; and  that  he  should  give  security  for 
the  payment  to  the  plaintiffs  of  the  like  suxn 
of  $8,392.83  on  the  death  of  Mrs.  Mason. 
From  this  decree  John  T.  J.  Mason  applied 
to  a  judge  of  this  court  for  an  appeal ;  i^hicli 
was  allowed. 

Keily,  for  the  appellant. 

Mason  A  Stringf ellow,  for  the  appellees. 

Anderson  J.  delivered  the  opinion  of  tlic 
court. 

Joseph  W.  Mason  by  his  last  will  and 
testament,  dated  December  29,  1854,  after 
authorizing  his  executor  at  his  discretion, 
to  sell  his  whole  estate,  real  and  personal, 
loans  it  to  his  wife  Frances,  for  the  pur- 
pose of  supporting  herself,  and  supporting 
and  educating  his  daughter  Lucy,  until 
she  attains  to  lawful  age  or  marries.  He 
then  provides  for  the  contingency  of  his 
wife  marrying  again,  which  conting^ency 
never  happened.  He  then  by  the  4th  clause 
declares,  ** Should  my  wife  not  marry, 
I  wish  when  Lucy  becomes  of  age  or  mar- 
ries, one-half  of  my  estate  to  go  to  my  vrif  e 
for  life,  and  the  other  half  to  Lucy  abso- 
lutely, and  at  the  death  of  my  wife  the 
other  half."  Lastly  he  appointed  J.  T.  J. 
Mason,  the  appellant,  his  executor, 
274  and  guardian  *for  Lucy,  who  made 
probate  of  the  will  on  the  4th  of  Jan- 
uary 1855,  and  qualified  as  executor;  but 
as  the  bill  alleges,  declined  the  office  of 
guardian. 

In  October  1866,  Lucy,  having  then 
attained  eighteen  years  of  age,  intermarried 
with  J.  B.  Jones.  In  1869  they  filed  their 
joint  bill  in  chancery  against  Louisa  F. 
Mason,  the  widow  of  the  said  Joseph  W. 
Mason,  and  J.  T.  J.  Mason,  his  executor, 
and  his  securities,  alleging  that  there  i^as 
a  balance  of  $16,785.67,  in  the  hands  of  the 
said  executor,  of  which  the  said  female 
plaintiff  was  entitled  to  one-half,  which  ^was 
due  and  payable  to  her,  on  the  23d  of  Octo- 
ber 1866,  the  date  of  her  marriage ;  and  pray- 
ing a  decree  for  the  same,  with  interest  from 
that  date,  against  the  party  or  parties  liable 
therefor;  and  further  that  the  said  executor 
be  required  to  give  additional  security,  to 
have  the  other  moiety  forthcoming  at  the 
death  of  the  widow. 

The  executor  answered,  and  admits  his 
qualification  as  executor,  and  that  he  took 
possession  of  the  money,  bonds  and  other 
papers  of  his  testator,  and  a  small  poz^ion 
of  the  personal  property,  which  he  sold, 
leaving  the  land,  slaves,  and  the  bulk  of 
the  perishable  estate,  on  the  plantation  in 
possession  of  the  widow,  according  to  the 
direction  of  testator's  will. 

He  proceeded  to  collect  and  pay  off  the 
debts  of  the  estate  as  rapidly  as  he  iprell 
could.  The  widow  took  possession  of  the 
land,  slaves,  and  other  estate  left  on  the 
plantation,  hired  an  overseer,  hired  out  one 
or  more  of  the  negroes,  sold  the  crops,  and 
collected  the  money,  and  exercised  entire 
control  over  the  same  for  that  year,  1855. 
Late  in  that  year,  at  her  request,  as  he  -w^s 
authorized  to  do  by  the  will,  he  offeree!  the 
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land  for  sale,  when  the  amount  bid  for  it, 
not  being-  as  much  as  the  widow  thought  it 
should  sell  for,  she  bought  it  herself, 
275  *at  the  price  of  $2,854,  for  which  she 
executed  her  bonds,  payable  in  one, 
two,  and  three  years,  the  widow  still  keep- 
ing all  the  property,  and  absolutely  con- 
trolling' the  same,  until  some  time  in  the 
month  of  February  1856,  when  the  exec- 
utor, in  the  exercise  of  his  discretion  under 
the  will,  offered  all  the  slaves  and  chattel 
estate  for  sale ;  at  which  sale  she  purchased 
all  the  slaves  but  two,  and  most  of  the  per- 
ishable estate;  and  executed  her  bonds  for 
the  same,  not  paying  one  cent  for  the  land, 
slaves,  and  perishable  estate ;  and  the  whole 
remained  unsettled  until  the  fall  of  1858. 

On  the  3d  of  June  1858  the  executor  settled 
his  accounts  with  a  commissioner  of  the 
court  of  Sussex  county ;  which  settlement 
was  returned  to  the  court  and  was  con- 
firmed,  after  lying  one  term  without  ex- 
ception. In  this  settlement  it  seems  that 
the  executor  was  debited  with  the  bonds  ex- 
ecuted to  him  by  the  widow  for  the  land, 
slaves  and  other  personal  property;  and 
the  commissioner  reported  a  balance  against 
him  on  the  1st  of  July  1858.  of  $18,075.49; 
of  which  the  sum  of  $1,289.52  was  interest. 
The  plaintiffs  take  no  exception  to  this 
settlement,  and  seek  not  to  disturb  it. 

On  the  7th  of  October  1859,  after  the  settle- 
ment aforesaid  was  confirmed  by  the  court, 
the  executor  had  a  settlement  with  the 
widow,  who  executed  to  him  her  receipt  in 
full,  for  the  balance  of  interest  due  by  him 
as  executor  as  aforesaid,  the  same  being 
due  to  her  absolutely  under  the  will  of  her 
deceased  husband;  and  at  the  same  time 
undei:  her  hand  acknowledged  the  receipt 
from  him  of  $16,785.67,  the  balance  of  prin- 
cipal in  his  hands.  This  constituted  the 
whole  estate  after  payment  of  debts,  which 
was  loaned  to  her  by  the  testator,  by  his 
will.  He  also  took  her  bond  for  the  amount 
bearing*    interest    from    the     1st    of    July 

1858. 
276  *As  a  result  of  the  war  the  slave  prop- 
erty, which  probably  chiefly  consti- 
tuted the  estate,  perished,  and  the  widow 
was  unable  to  pay  over  to  her  daughter  on 
her  marriage,  one-half  the  amount  which 
had  been  loaned  to  her.  How  much  she 
paid  or  turned  over  to  her,  does  not  appear 
from  the  record.  The  answer  avers  from 
information  received,  that  the  appellee 
Jones,  soon  after  the  marriage  took  posses- 
sion of  all  the  property  lately  belonging  to 
the  estate  of  Joseph  W.  Mason,  and  had  a 
sale  of  the  same,  except  the  real  estate, 
which  he  rented  out,  and  had  received  con- 
siderable money  in  that  and  other  ways,  in 
part,  or  whole  of  the  estate  which  he  now 
claims. 

According  to  this  averment  the  widow 
had  surrendered  everything  to  her  daughter's 
husband,  so  that  there  was  nothing  found 
upon  which  the  execution  sued  out  by  the 
executor  against  her  upon  the  judgment 
which  he  had  recovered  against  her  in  1869 
upon  her  bond  aforesaid,  could  be  levied; 
which  tends  to  con  Arm  the  averment  of  the 


answer.  He  also  avers  that  a  proposition  had 
been  made  to  him  by  Jones, before  he  brought 
this  suit,  that  if  the  widow  would  convey 
to  him  the  land  he  would  accept  it  in  full 
of  his  wife's  interest  in  the  estate,  and 
obligate  himself  to  support  her  the  balance 
of  her  life ;  which  proposition  she  had  agreed 
to  accept,  showing  a  disposition  on  her 
part  to  surrender  to  her  daughter's  husband, 
not  merely  a  moiety,  but  the  whole  of  the 
estate  which  had  survived  the  wreck  of  the 
war,  and  to  be  content  with  a  mere  support, 
which  she  would  probably  more  than  earn 
by  assistance  which  she  would  render  her 
daughter  in  her  family. 

There   is  nothing  in  the   record   to  show 

that  the   female  plaintiff   would  have  been 

any  better  off  if  no  sale  had  been  made 

277  of  the  estate ;    or  that  she  has  lost  *or 
her   mother   gained   anything   by  the 

sale,  which  the  executor  in  his  discretion 
might,  or  might  not  have  made ;  or  that  she 
would  have  gained,  if  the  sale  had  been  made 
to  a  stranger;  to  which,  however,  the  exec- 
utor was  in  no  manner  restricted  by  the 
will.  But  if  he  had  sold  to  a  stranger  the 
widow  was  entitled  to  the  proceeds  of  the 
sale,  by  virtue  of  its  being  loaned  to  her 
by  the  testator ;  and  whether  she  would  have 
been  able  to  have  carried  it,  or  any  part  of 
it,  safely  through  a  war  which  has  wrecked 
the  hopes  and  the  fortunes  of  so  many,  is 
at  least  problematical. 

But  is  the  executor  liable  for  the  balance 
which  was  in  his  hands,  and  which  he  turned 
over  to  the  widow,  as  is  shown  by  her  re- 
ceipt? That  is  the  main  question.  The 
decree  appealed  from  holds  him  liable  for 
the  whole,  without  even  an  abatement  for 
what  the  plaintiffs  may  have  received  from 
the  widow,  since  their  marriage. 

Not  even  an  inquiry  was  directed  to 
ascertain  the  amount  so  received. 

When  property  is  vested  in  a  trustee,  and 
is  trust  property,  and  consists  of  stocks  and 
other  personal  securities,  it  is  conceded, 
that  the  trustee  in  whom  the  legal  title  is 
vested,  must  retain  possession  for  the  bene- 
fit of  the  remainder-man ;  but  he  may  put 
the  tenant  for  life  in  possession  of  the  divi- 
dends, interest  or  income,  by  giving  him  a 
power  of  attorney  to  collect  them  as  they 
become  due.  But  the  estate  of  Joseph  W. 
Mason  is  not  vested  by  his  will  in  his  exec- 
utor in  trust  for  his  wife  and  daughter. 
By  a  fair  construction  of  the  will,  if  his 
executor  should  not  sell,  he  lends  his  whole 
estate  real  and  personal  in  kind,  to  his 
widow ;  if  in  the  exercise  of  the  discretion 
with  which  he  is  invested  he  should  sell, 
he  lends  the  proceeds  of  the  sale  to  his 
widow*;  in  either  case  after  payment  of 
his  debts,   for  the  support   of  herself 

278  and  *the  support  and  education  of  his 
daughter,    until    she   attains  full   age 

or  marries;  then  to  be  equally  divided,  and 
one  moiety  to  go  to  his  wife  for  life,  re- 
mainder to  his  daughter,  and  the  other 
moiety  to  his  daughter  absolutely.  He 
does  not  give  it  to  his  executor  to  be  held 
in  trust  for  such  purposes.  It  is  a  loan 
directly  to  his  wife,    without   the   interven- 
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tion  of  a  trustee.  Nor  is  it  an  authority  to 
his  executor  to  loan  it  to  his  wife,  which 
might  imply  a  trust  reposed  in  his  executor, 
but  it  is  a  confidence  reposed  by  himself 
in  his  wife,  by  a  direct  loan  to  her.  If 
there  is  a  trust  and  confidence  placed,  it  is 
in  his  wife,  and  not  in  his  executor.  If 
there  is  an  implied  trust  it  is  in  his  wife, 
as  the  trustee,  and  not  in  the  executor; 
and  she  alone  was  amenable  to  the  person 
in  remainder. 

**If  the  title  of  the  tenant  for  life  is  a  legal 
and  not  an  equitable  title,  he  is  of  course 
entitled  to  the  possession;  but  the  tenant 
for  life  is  in  such  case  an  implied,  or  quasi 
trustee  for  the  remainder-man,  and  a  court 
of  equity  can  enjoin  him  from  injuring 
the  inheritance."  Perry  on  trusts  {  540; 
Joyce  V.  Gunnels,  2  Rich.  Eq.  R.  2  259. 
This  was  the  case  of  a  devise  of  real 
estate  and  slaves,  by  the  testator  to  his  wife 
for  life,  remainder  to  all  the  children  of  his 
daughter.  The  court  held  that  it  now  may 
be  considered  as  settled,  that  the  tenant  for 
life  stands  in  the  nature  of  a  trustee  to  the 
remainder-man . 

In  Hovey  v.  Glover,  2  Hill  Ch.  R.  515,  it 
was  held  that  the  tenant  for  life  of  slaves  is 
bound  to  i  account,  as  a  trustee  for  the  re- 
mainder-man. It  was  also  held  in  this  case, 
that  limitations  of  trusts  of  personalty  are 
the  creatures  of  equity,  and  it  is  by  regard- 
ing the  tenant  for  life  as  trustee  of  the 
remainder-man,  that  equity  takes  jurisdic- 
tion to  compel  the  execution  of  the  trust  to 
the  remainder-man. 

The  office  of  the  executor  in  the  case 
279  under  judgment,  *was  to  collect  and 
pay  the  debts  and  to  make  sale  of  so 
much  of  the  property  as  was  necessary  for 
the  payment  of  debts,  or  the  whole  estate  if 
in  his  discretion  he  deemed  it  to  the  inter- 
est of  the  estate  to  do  so ;  and  to  turn  over 
the  residue  of  the  estate,  whether  in  kind  or 
converted  into  money,  to  the  widow  to  whom 
the  testator  had  loaned  it.  This  done  he  had 
completed  the  administration  of  the  estate. 
He  had  discharged  his  executorial  duty,  and 
was  functus  officio.  Kenney's  adm*ors  v. 
Kenney  &  als.,  25  Gratt.  293.  The  execu- 
tor sold  the  whole  estate  to  the  widow.  If 
she  had  paid  cash  for  the  property  he  was 
required  by  the  will  to  pay  it  over  to  her. 
It  seems  she  gave  her  bonds  for  the  property 
which  she  never  paid.  But  as  she  was  en- 
titled to  the  money,  if  she  had  paid  off  her 
bonds,  she  settled  with  the  executor,  and 
gave  him  her  receipt  in  full  for  the  whole 
balance  in  his  hands,  as  money  lent  to  her 
by  the  testator.  This  receipt  was  a  full 
discharge  to  him  as  executor,  at  least  as 
against  legatees. 

Judge  L/omax  says,  **There  may  be  a 
case,  L/ord  Redesdale  has  observed,  where 
executors  would  be  charged  as  against  cred- 
itors, though  not  as  against  legatees;  for 
legatees  are  bound  by  the  terms  of  the  will, 
creditors  are  not;  and,  therefore,  if  the 
testator  direct  the  executor  to  collect  the 
assets,  and  pay  the  proceeds  into  the  hands 
of  A,  which  is  done  accofdingly,  and  A 
fails,  if  a  creditor  remain  unpaid  he  may 


charge  the  executors;  but,  as  regux^ds  the 
legatees,  the  executors  may  justify  them* 
selves  by  the  direction  of  the  will.  2  lA>inax 
on  ex'rs,  top  p.  500,  side  p.  304;  citing^  I>ojle 
V.  Blake,  2  Sch.  A  Lef.  R.  229,  246.  In  this 
case  the  lyord  Chancellor  said,  legatees  an 
bound  by  the  terms  of  the  will;  creditors 
are    not    so;    and   therefore    in  manj 

280  cases  executors  would  be  discharg-ed  *as 
against  legatees,  though  not  as  against 

creditors.  For  example,  in  the  present  case 
if  these  gentlemen  (the  executors)  Had  col- 
lected the  effects  and  had  paid  the  amount 
to  Martin  Horan,  (who  afterwards  'became 
insolvent,  to  whom  the  will  had  directed  it 
to  be  paid,  for  certain  legatees, )  still,  if  a 
creditor  had  remained  unpaid,  he  might 
have  charged  them  upon  the  insolvency  of 
Horan ;  whereas  in  the  case  of  a  legatee,  the 
executors  might  justify  themselves  \>j  the 
directions  of  the  will."  We  think  the  law 
as  thus  laid  down  is  reasonable  and  just, 
and  it  is  decisive  of  this  case.  As  against 
the  legatee  the  executor  may  justify  the  pay- 
ment of  the  balance  due  the  estate  in  his 
hands,  to  the  widow  by  the  will. 

The  execution  of  her  bond  to  the  execu- 
tor could  not  create  a  liability  in  him  ^which 
otherwise  had  not  existed.  The  bond^ 
although  for  the  whole  principal  sum,  and 
interest  thereon  from  the  1st  of  July  1858, 
she  could  have  discharged,  by  the  payment 
of  only  one-half  the  principal  sum,  to  faer 
daughter  on  her  marriage.  It  would  in 
equity  have  been  a  full  discharge  of  the 
obligation.  She  would  then  be  in  posses- 
sion of  a  life  estate  in  the  other  moiety, 
and  her  daughter  would  be  entitled  to  the 
remainder;  and  if  any  action  of  the  court 
were  necessary  for  its  preservation,  it  could 
only  be  upon  the  application  of  the  husband 
and  wife,  and  not  of  the  executor,  vrho  is 
functus  officio.  If  there  ever  was  any  sort 
of  trust  in  the  executor  it  is  terminated, 
whether  by  operation  of  law,  or  by  a  sur- 
render of  the  trustee  to  the  cestui  que  trust, 
or  a  presumption  of  a  surrender  from  the 
fact  that  the  purposes  of  the  trust  are  ac- 
complished, and  the  property  is  vested  in 
the  cestui  que  trust,  who  may  after  that 
time  maintain  an  action  on  the  title.  Perry 
on  trustees  {  328. 

281  *The  court  is  therefore  of  opinion 
that  the  appellant  from  anything  that 

appears  in  this  record  to  the  contrary,  has 
faithfully  executed  the  will  of  his  testator, 
and  there  is  no  liability  on  him  to  the 
legatees,  or  either  of  them,  for  or  on  ac- 
count of  the  fund  which  he  had  placed  in  the 
hands  of  the  depository  to  whom  the  testator 
had  loaned  it;  that  he  acted  under  the  di- 
rections of  the  will,  and  cannot  be  liable  to 
either  of  the  legatees,  who  are  likewise 
bound  by  the  will,  and  that  the  bill  ought 
to  be  dismissed  as  to  him  and  his  sureties. 
But  as  Louisa  Frances  Mason,  the  widow, 
may  be  liable  to  the  plaintiffs,  to  what  ex- 
tent, it  is  not  proper  for  this  court  to  indi- 
cate, as  it  has  not  been  passed  on  by  the 
court  below,  the  case  will  have  to  be  re- 
manded to  that  court,  for  further  proceed- 
ings as  against  her,  if  desired  by  plaintiffs. 
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and  dismissed  as  to  the  executor  and  his 
sureties  with  costs. 

The  court  is  therefore  of  opinion  to  re- 
verse the  decree  of  the  Circuit  court  with 
costs,  and  to  remand  the  cause. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing-  and  filed  with  the  record,  that 
the  executor  of  Joseph  W.  Mason,  the  appel- 
lant, having  turned  over  the  whole  of  the 
estate  in  his  hands  to  L<ouisa  Frances  Mason, 
the  widow,  to  whom  it  had  been  loaned  by 
the  testator  by  his  will,  he  is  not  liable 
therefor,  or  for  any  part  thereof  to  the  leg- 
atees. It  is  therefore  ordered  and  decreed 
that  the  decree  of  the  Circuit  court  of  Sus- 
sex be  reversed  and  annulled,  and  that  the 
bill  be  dismissed  as  to  the  appellant  and 
his  securities,  with  costs ;  and  that  the  ap- 
pellees pay  to  the  appellant  his  costs  ex- 
pended in  the  prosecution  of  his  appeal 
282  here.  And  *the  cause  is  remanded  to 
the  Circuit  court  of  Sussex  county  for 
further  proceedings  to  be  had  therein,  if 
desired  by  the  appellees,  aga.inst  L<ouisa  F. 
Mason,  in  conformity  with  the  opinion  filed 
"with  the  record. 

Decree  reversed. 


283         *Hufr&  al.  v.  Broyles  &  al. 

Jane  Term,  1876,  Wytheville. 

I.  Statutory  Recoupment— Breach  of  Warrsnty— 
Separate  Action  for  Damages.*— A  party  who  In  an 
action  of  debt  arainstllim  files  a  plea  under  tlie 
statute.  Code  of  1878,  ch.  108.  p.  1008-1100  of  the 
breach  of  the  warranty  in  the  sale  of  an  animal, 
and  claims  to  be  relieved  to  the  extent  of  the  price 
paid  for  the  animal— in  which  besucceeds- cannot 
maintain  another  action  for  other  damaffes  and 
expenses  he  has  incorred  on  account  of  the  breach 
of  said  warranty. 

z.  Same— Same— Damages.— A  party  filing  a  plea  under 
said  statute,  may  claim  and  recover  all  the  dam- 
ages he  has  sustained  by  the  breach  of  the  war- 
ranty, which  he  coald  recover  in  an  action  for  a 
breach  of  the  warranty. 

a.  Same— Same— Same— Separate  Action.— If  a  party 
filing  such  a  plea  only  claims  and  recovers  a  part 
of  the  damages  he  has  sustained,  and  then  brings 
an  action  to  recover  for  other  damages,  a  plea  of 
the  former  Judgment  is  a  good  plea  in  bar  to  the 
action. 

4.  Practice— Demnrrer— Judgment.— In  such  action 
defendant  pleads  non-assumpsit,   and    a  special 

•Special  Plea  In  the  Motion  of  a  Plea  of  Set-Off.— In 

Am.  Manganese  Co.  v.  Va.  Manganese  Co.,  01  Va.  272, 
it  was  held  that  the  meaning  of  the  words  "or  any 
other  matter*'  nsed  in  sec.  8290  of  the  Code  is  re- 
stricted by  the  enumerated  defences  which  precede 
them,  and  hence  no  set-off  can  be  pleaded  by  the 
defendant  which  does  not  grow  out  of  the  contract 
in  suit"  For  instances  of  the  special  plea  in  the 
motion  of  a  plea  of  set-off,  see  Thornton  v.  Thompson, 
4  Gratt  121:  Fleming  v.  Toler,  7Qratt  801;  Cunnlng- 
liam  V.  Smith,  10 Oratt.  255.  See  generally,  4  Min.  Inst. 
(3rd  £d.)  791.  and  Graves*  Notes  on  Pleading,  06.  In 
West  Virginia,  the  principal  case  is  cited  in  Peck  v. 
Mailing,  22  W.  Va.  742. 


plea  of  the  former  Judgment,  vouching  the  record, 
to  which  special  plea  plain tllT  demurs.  The  court 
sustains  the  demurrer,  and  the  plaintiff  not  reply- 
ing further  to  the  special  plea,  the  co«rt  may 
render  judgment  for  the  defendant  without  try- 
ing the  issue  upon  the  plea  of  non-assumpsit 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Floyd  county,  broug»ht  in 
June  1871,  by  Charles  H.  Huff  and  Jackson 
Godbey  ag-ainst  Adam  Broyles  and  Oceola 
Sitgreaves,  to  recover  the  amount  of  certain 
expenses  the  plaintiffs  had  incurred  in  re- 
lation to  a  jack  purchased  by  them  from  the 
defendants.  The  case  is  stated  by  Judge 
Moncure  in  his  opinion.  There  was  a 
judgment  in  favor  of  the  defendants ; 

284  and  the  ^plaintiffs  applied  to  a  judge 
of  this  court  for  a  writ  of  error  and 

supersedeas;  which  was  awarded. 

Shelton  and  Tompkins,  for  the  appellants. 
There  was  no  counsel  for  the  appellees. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

The  question  presented  by  this  record  is, 
whether  a  vendee,  who,  in  an  action  on  the 
contract  for  the  price  of  the  property  pur- 
chased, files  a  plea  under  the  statute,  alleg- 
ing any  such  failure  in  the  consideration  of 
the  contract,  or  any  such  breach  of  any 
warranty  to  him  &c.,  as  would  entitle  him, 
either  to  recover  damages  at  law  from  the 
plaintiff  &c.,  or  to  relief  in  equity,  in  whole 
or  in  part,  against  the  obligation  of  the 
contract;  and  who,  in  such  action,  obtains 
relief  to  the  full  extent  of  the  price ;  is  en- 
titled to  recover  in  an  action  subsequently 
brought  by  him,  any  damages  which  he  may 
have  sustained  by  the  said  breach  of  such 
warranty  over  and  above  the  price  of  the 
property? 

The  statute  referred  to  is  contained  in 
the  Code  of  1873,  chapter  168,  pp.  1098-1100. 
Section  5,  of  the  chapter,  provides,  that  **in 
any  action  on  a  contract,  the  defendant  may 
file  a  plea  alleging  any  such  failure  in  the 
consideration  of  the  contract,  or  fraud  in  its 
proctirement,  or  any  such  breach  of  any 
warranty  to  him  of  the  title  or  the  sound- 
ness of  personal  property,  for  the  price  or 
value  whereof  he  entered  into  the  contract,  or 
any  other  matter  as  would  entitle  him  either 
to  recover  damages  at  law  from  the  plaintiff 
or  the  person  under  whom  the  plaintiff 
claims,  or  to  relief  in  equity,  in  whole  or 
in  part,  against  the  obligation  of  the  con- 
tract; or**  Ac;  **and,    in  either  cases 

285  alleging  *the  amount  to  which  he   i, 
entitled    by    reason    of    the    matters 

alleged  in  the  plea.  Every  such  plea  shall 
be  verified  by  afiidavit.**  Section  9  pro- 
vides, that  **a  defendant  who  files  a  plea  or 
account  under  this  chapter,  shall  be  deemed 
to  have  brought  an  action  against  the  plain- 
tiff (at  the  time  of  filing  the  same),  for  the 
matters  mentioned  in  such  plea  or  account, 
and  the  plaintiff  shall  not,  after  the  plea 
or  account  is  filed,  dismiss  his  case  without 
the  defendant's  consent;  but  shall  be  en- 
titled to  every  ground  of  defence  against  the 
defendant's  demand,  of  which  he  might  have 
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availed  himself  by  any  special  plea  or  other- 
wise, in  any  action  brought  against  him 
upon  the  same  demand.  On  the  trial  of  the 
issue  in  such  case,  the  jury  shall  ascertain 
the  amount  to  which  the  defendant  is  en- 
titled, and  apply  it  as  a  set-off  aganist 
the  plaintiff's  demand,  and  if  the  said 
amount  be  more  than  the  plaintiff  is  entitled 
to,  shall  ascertain  the  amount  of  the  excess, 
and  fix  the  time  from  which  interest  is  to 
be  computed  on  the  same  or  any  part  there- 
of. Judgment  in  such  case  shall  be  for  the 
defendant  against  the  plaintiff  for  said 
excess,  with  such  interest  from  the  said 
time  till  payment." 

The  plain  purpose  of  this  statute  was,  to 
give  precisely  the  same  measure  of  relief  on 
a  plea  filed  under  the  same,  as  could  be  ob- 
tained in  an  independent  action  brought  for 
the  same  cause,  and  to  prevent  one  cause  of 
action  from  being  divided  into  two.  So  that 
the  same  objection  exists  to  a  claim  of  a 
part  of  the  damages  for  the  same  breach  of 
the  contract  under  the  statutory  plea  and 
another  part  in  an  independent  action,  as  to 
a  claim  of  a  part  in  one  action  and  another 
part  in  another  action.  One  cause  of  action 
cannot  be  divided  into  two  or  more ;  and  a 
judgment  in  one  action  is  a  bar  to  another 
action  for  the  same  cause.  *  *  A  def  end- 
286  ant  who  files  a  plea  or  account  *under 
this  chapter,  shall  be  deemed  to  have 
brought  an  action  against  the  plaintiff,  (at 
the  time  of  filing  the  same, )  for  the  matters 
mentioned  in  such  plea  or  account*'  &c.,  is 
the  language  of  the  9th  section  of  the  chap- 
ter, and  can  leave  no  doubt  as  to  the  inten- 
tion of  the  legislature  to  place  the  plea  upon 
precisely  the  same  footing  with  an  inde- 
pendent action  for  the  same  cause. 

The  property  sold  in  this  case  was  a  Jack, 
and  there  was  a  warranty  by  the  vendors  in 
the  contract  of  sale  that  he  was  a  sure  foal- 
getter.  In  an  action  of  assumpsit  brought 
by  the  vendors  against  the  vendees,  among 
other  things,  for  $300  the  agreed  price  of  the 
Jack,  the  vendees,  besides  other  pleas,  filed 
a  plea  of  set-off  under  the  statute  aforesaid, 
alleging  a  failure  in  the  consideration  of 
the  said  contract  and  a  breach  of  the  said 
warranty,  and  that  the  said  Jack  was  not 
a  sure  foal-getter,  and  was  utterly  useless 
as  such ;  and  that  by  reason  of  his  impotency 
the  consideration  of  the  said  contract  had 
failed.  The  vendors  replied  generally  to 
the  said  plea;  and  the  issue  thereon  being 
tried  by  a  jury,  verdict  and  judgment  were 
rendered  in  behalf  of  the  vendees,  to  the 
full  extent  of  the  said  sum  of  $300,  the  price 
of  the  said  Jack;  for  which  sum  credit  was 
given,  to  take  effect  from  the  1st  of  Novem- 
ber 1860,  the  date  of  said  contract,  by  reason 
of  the  matters  set  up  by  the  said  special 
plea. 

After  that  action  was  determined,  the 
vendees  brought  an  action  of  assumpsit 
against  the  vendors  for  the  same  alleged 
breach  of  the  said  warranty ;  alleging  that, 
relying  upon  said  warranty,  after  purchasing 
said  Jack,  they  paid  license  thereon  for 
same  for  two  years,  hired  a  groom  to  attend 
Upon  him,   stabled  and  fed  said  Jack,  and 


put  him  Upon  the  stand  for  two  years,  and 
thus  incurred  expense  and  damage  to 

287  *the  amount  of  $400;  and  claiming  to 
recover  the  said  amount  of  damage  in 

the  said  last  mentioned  action,  besides 
having  been  relieved  in  the  former  action 
from  the  payment  of  the  said  sum  of  $300, 
the  price  of  the  said  Jack  as  aforesaid. 

The  vendors,  besides  pleading  non-as- 
sumpsit to  the  second  action,  to  w^hich  plea 
there  was  a  general  replication,  on  which 
issue  was  joined,  filed  two  special  pleas,  re- 
lying on  the  said  judgment  in  the  former 
action  as  a  bar  to  this  action,  and  vouching 
the  record  of  that  action  in  support  of  the 
said  pleas.  The  vendees  moved  to  strike 
out  the  said  two  special  pleas,  because  the 
same  had  not  been  sworn  to  by  the  defend- 
ants or  either  of  them ;  but  the  court  over- 
ruled the  motion,  and  at  the  instance  of  the 
defendants'  counsel  permitted  one  of  the 
defendants,  who  was  then  in  court,  to  swear 
to  the  same;  which  was  done.  To  which 
ruling  of  the  court  the  plaintiffs  excepted. 
And  this  was  the  subject  of  their  bill  of  ex- 
ceptions No.  1. 

The  plaintiffs  then  filed  a  special  replica- 
tion to  the  said  two  special  pleas,  alleging 
that  the  claims  asserted  in  this  action  were 
not  the  same  with,  but  different  from,  the 
claim  asserted  by  the  special  plea  in  the 
former  action,  and  were  not  settled  and 
adjudicated  in  that  action.  To  this  replica- 
tion the  defendants  demurred,  and  the  court 
sustained  the  demurrer  and  rejected  the 
replication;  to  which  ruling  of  the  court 
the  plaintiffs  again  excepted ;  and  this  was 
the  subject  of  their  bill  of  exceptions  No.  2. 

The  defendants  thereupon  moved  the  court 
to  give  judgment  in  the  cause  upon  the  plead- 
ings as  they  then  appeared,  which  motion 
was  resisted  by  the  plaintiffs  who  desired 
delay  until  the  return  of  the  sheriff  upon 
an  attachment  awarded  against  a  witness 
on  the  preceding  day,    and   demanded 

288  a  jury  to  try  the  *issue  of  fact  in  the 
cause,  (which  was  upon  the  plea  of 
non-assumpsit, )  but  the  court  overruled 

the  plaintiffs'  objection;  and  it  seeming  to 
the  court,  on  an  inspection-  of  the  record 
filed  with  the  defendants'  special  pleas, 
that  the  matters  and  things  in  the  plain- 
tiffs' declaration  mentioned,  had  been  settled 
and  adjusted  on  the  merits,  as  in  the  said 
special  pleas  alleged,  judgment  was  there- 
upon rendered  in  favor  of  the  defendants 
against  the  plaintiffs.  To  which  opinion  of 
the  court  overruling  the  plaintiffs'  objection, 
refusing  the  delay  aforesaid,  and  the  de- 
mand for  a  jury  aforesaid,  and  giving 
the  jndgment  aforesaid,  the  plaintiffs 
again  excepted ;  and  this  was  the  subject  of 
their  last  bill  of  exceptions,  to-wit :  No.  3. 
To  that  judgment,  a  writ  of  error  and  su- 
persedeas, being  applied  for  by  the  plain- 
tiffs, were  awarded  by  a  judge  of  this  court, 
and  that  is  the  case  we  now  have  under  con- 
sideration. 

We  are  of  opinion,  for  reasons  already 
stated,  that  the  judgment  in  the  former  ac- 
tion is  a  bar  to  the  latter  action,  and  that 
there  is  no  error  in  the  judgment  rendered 
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in  the  latter  action;  unless  there  be  some 
technical  or  formal  error  in  the  case. 
But  we  think  there  is  none  such;  and 
certainly  none  which  requires  a  reversal  of 
the  judgment.  There  are  but  three  errors 
assig-ed  in  the  petition  for  a  supersedeas; 
1st,  in  not  sustaining-  plaintiffs'  motion  to 
strike  out  the  special  pleas;  2d,  in  sus- 
taining the  demurrer  to  the  plaintiffs*  rep- 
lication; and  3d,  in  refusing  the  plaintiffs' 
demand  for  a  jury  to  try  the  issues  of  fact, 
&c.  We  think  the  following  are  sufficient 
answers  to  these  assignments  of  error: 

1st.  The  court  properly  refused  to  strike 
out  the  special  pleas.  They  were  good  pleas 
of  former  judgment  and  recovery. 
280  *2dly.  The  court  properly  sustained 
the  demurrer  to  the  plaintiffs'  replica- 
tion, which  was  not  a  sufficient  answer  to  the 
special  pleas.  Those  pleas  presenting  good 
bars  to  the  action,  admitted  of  but  one  an- 
swer, and  that  was,  a  replication  of  nul  tiel 
record. 

3dly.  There  was  no  occasion  for  a  jury  to 
try  any  issues  of  fact  in  the  case.  There 
was  no  issue  of  fact  but  the  general  issue 
upon  the  plea  of  non  assumpsit;  and  that 
issue  became  immaterial  when  the  special 
pleas  stood  confessed  by  the  failure  of  the 
plaintiffs  to  make  any  other  answer  to  them 
after  the  demurrer  to  the  special  replication 
was  sustained.  The  case  then  stood  as  if 
there  had  been  a  replication  of  nul  tiel  record 
to  those  pleas  and  a  judgment  of  the  court 
on  such  issue  in  favor  of  the  defendants. 
Whenever  one  complete  bar  to  the  action  is 
established  by  the  judgment  of  the  court,  all 
other  pleas  in  bar  which  may  remain  untried 
then  become  immaterial,  and  the  case  is 
ended.  When  the  special  pleas  remained 
unanswered  and  were  thus  confessed,  it 
was  the  province  and  duty  of  the  court  to 
enter  judgment  as  it  did,  in  favor  of  the 
defendants.  The  whole  case  then  depended 
upon  the  record  of  the  former  action  which 
was  vouched  in  support  of  the  plea  and  as 
part  thereof,  and  there  was  no  occasion  for 
the  intervention  of  a  jury. 

We  deem  it  unnecessary  to  notice  the  many 
authorities  collected  in  the  notes  to  Smith's 
Leading  Cases  on  the  subject  of  recoupment 
and  set-off  in  cases  of  warranty  in  contracts 
of  sale  of  personal  property ;  because,  what- 
ever doubt  or  difficulty  there  may  be  on  the 
subject  according  to  those  authorities, 
which  are  to  some  extent  conflicting, 
20O  there  can  be  none  under  our  *statute, 
the  language  of  which  is  plain  and 
unmistakable. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  and  that  it  ought 
to  be  affirmed. 

Judgment  affirmed. 


291  *Dunn  v.  Dunn  &  als. 

June  Term.  1875,  Wythevllle. 

Absent,  AND16R80M  J. 

nnltifarlousnesft.*— J.  was  a  partner  In  a  mercantile 

•Mttltifarioiuness.— For  a  discussion  of  what  con- 
stitutes multlfarloasness,  see  Nulton  v.  Isaacs,  30 


business  with  W  and  A.  That  partnership  was 
dissolved;  and  J  and  A  formed  a  partnership  to 
carry  on  the  same  business  at  the  same  place;  and 
this  partnership  was  dissolved.  Afterwards  J  filed 
his  bin  asrainst  W  and  A  charsrinsr  that  both  part- 
nerships are  Indebted  to  him  and  asklnsr  for  a 
settlement  of  their  accounts.  W  demurs  and 
answers,  the  demurrer  belnsr  contained  In  the 
answer  and  not  statlner  the  errounds  of  demurrer. 
Held: 

1.  The  bill  Is  multifarious. 

2.  The  demurrer  is  sufficient  In  form. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Washington  county  by  J.  B.  and  W. 
A.  Dunn  against  W.  W.  Dunn,  A.  J.  Dunn 
and  others,  to  have  a  settlement  of  the  ac- 
counts of  two  mercantile  firms,  one  of  which 
consisted  of  the  plaintiffs  and  the  two  named 
defendants,  and  the  other  consisted  of  the 
plaintiffs  and  A.  J.  Dunn.  W.  W.  Dunn  ap- 
peared and  filed  a  demurrer  and  answer,  the 
demurrer  being  contained  in  the  answer,  and 
not  stating  the  ground  of  demurrer,  except 
that  the  bill  is  not  sufficient  in  .equity  to 
entitle  the  plaintiffs  to  the  relief  which  they 
seek.  Upon  the  hearing  the  court  sustained 
the  demurrer  and  dismissed  the  bill  with 
costs.  And  the  plaintiffs  applied  to  a  judge 
of  this  court  for  an  appeal ;  which  was  al- 
lowed.    The  case  is  stated   by  Judge  Mon- 

cure  in  his  opinion. 
202  *Johnston  &  Trigg  and  Sheffey,  for 

the  appellants. 

Gilmore,  for  the  appellee. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

In  1859  J.  B.  and  William  A.  Dunn,  sur- 
viving partners  of  themselves  and  John 
Dunn,  late  merchants  and  partners  trading 
under  the  style  of  John  Dunn  &  Sons,  claim- 
ing to  be  creditors  of  A.  J.  Dunn  and  W.  W. 
Dunn  in  about  $4,000,  and  also  of  the  said  A. 
J.  Dunn  in  about  $1,500,  and  that  W.  W. 
Dunn  resided  out  of  the  state,  and  A.  J. 
Dunn  was  preparing  to  remove  from  the 
state,  and  each  of  tliem  had  property  within 
the  state,  sued  out  of  the  Circuit  court  of 
Washington  county  a  foreign  attachment 
against  the  said  debtors  and  their  property 
for  the  purpose  of  recovering  the  said  debts. 
In  their  original  bill  in  the  said  suit  they 
charge,  among  other  things,  that  in  the 
year  1849  a  partnership  was  formed  to  mer- 
chandise at  Tazewell  court-house  between 
the  firm  of  John  Dunn  &  Sons  and  A.  J.  Dunn 
and  W.  W.  Dunn,  the  style  of  which  part- 
nership was  John  Dunn  &  Co.,  and  which 
lasted  about  two  years,  when  it  was  dis- 
solved by  mutual  consent.     A  new  firm  was 

Gratt  726,  and  note\  Buffalo  v.  Town  of  Pocahontas, 
83  Va.  225:  Wash.  City  Sav.  Bank  v.  Thornton,  83  Va. 
157;  Batcheldor  v..White,  80  Va.  103;  Sadler  v.  White- 
hurst,  83  Va.  48:  Stuart's  Heirs  v.  Coalter,  4  Rand.  74. 
Practice  In  Chancery— Demurrer.— In  Matthews  v. 
Jenkins,  80  Va.  463,  the  principal  case  Is  cited  for  the 
statement  that  It  Is  settled  law  in  this  state  that  a 
demurrer  In  the  form  prescribed  by  the  statute,  and 
assl^nlnsr  no  srrounds,  inserted  In  the  answer,  is  suffi- 
cient   The  principal  case  is  cited  In  Cook  v.  Dorsey, 
38  W.  Va.  200,  18  S.  K,  468. 
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then  formed  called  A.  J.  Dunn  &  Co.,  consist- 
ing of  John  Dunn  &  Sons  and  A.  J.  Dunn, 
which  commenced  in  1851,  was  managed  at 
Tazewell  court-house,  its  place  of  business, 
wholly  by  A.  J.  Dunn^  and  was  dissolved 
in  1853.  There  was  no  written  contract  of 
partnership  in  either  case.  There  has  never 
been  any  settlement  of  either  of  these 
firms.  The  assets  of  the  first  are  in 
the  hands  of  A.  J.  and  W.  W.  Dunn,  and 
of  the  second  in  the  hands  of  A.  J.  Dunn. 
The  plaintiffs  therefore  pray,  among  other 
things,  that  A.    J.  Dunn   and  W.  W. 

293  Dunn  be  made  defendants  to  the  *bill, 
that  an  account  be  taken  to   ascertain 

the  amount  due  to  the  plaintiffs  from  A.  J. 
and  W.  W.  Dunn,  and  from  A.  J.  Dunn  in- 
dividually, and  that  a  decree  be  rendered 
against  them  for  the  sums  found  due,  and 
also  for  the  sale  of  the  property  of  either 
of  them  to  satisfy  said  decree. 

Afterwards,  to  wit,  in  March  1861,  an 
amended  bill  was  filed  by  the  plaintiffs,  in 
which  they  charge,  among  other  things, 
that  W.  W.  Dunn  owned  a  house  and  lot  at 
Tazewell  court-house  which  he  sold  to 
Thomas  R.  Smith  for  $1,500,  which  was 
still  due,  but  had  not  then  become  payable. 
They  therefore  pray  that  the  said  Smith 
and  A.  J.  and  W.  W.  Dunn  be  made  de- 
fendants to  said  amended  bill,  that  the  said 
purchase  money  may  be  made  liable  for 
their  said  claims,  that  the  said  Smith  be 
injoined  from  paying  it  away  or  otherwise 
disposing  of  it  until  the  further  order  of  the 
court,  that  the  settlement  prayed  for  in  the 
original  bill  be  made  accordingly,  and  for 
further  and  general  relief.  An  injunction 
was  awarded,  which  appears  to  have  been 
forthwith  perfected  by  the  execution  of  the 
proper   bond. 

The  record  does  not  show  that  anything 
further  was  done  in  the  suit  until  1870, 
about  nine  years  after  the  filing  of  the 
amended  bill.  In  that  year  W.  W.  Dunn, 
who  was  then  still  a  non-resident  of  the 
state,  filed  a  demurrer  and  answer  to  said 
original  and  amended  bills.  Before  pro- 
ceeding to  answer  he  **demurs  to  said  bills, 
and  says  they  are  not  sufficient  in  equity 
to  entitle  the  complainants  to  the  relief 
which  they  seek,  or  to  any  relief  in  this 
court.**  But  if  respondent  be  held  bound 
to  answer  said  bills,  he  proceeds  to  answer 
the  same  accordingly ;  in  which  answer  he 
sets  out  his  defence,  denies  that  he  owes 
the  firm  of  John  Dunn  &  Co.  one  cent, 

294  but  *charges  that  said    concern,  upon 
a  full  and  fair  settlement,  owes  him; 

says  that  he  **knows  nothing  of  the  new 
concern  charged  by  complainants  to  have 
been  entered  into  by  John  Dunn  &  Sons  and 
A.  J.  Dunn,  as  he  had  nothing  to  do  with 
it,  and  dannot  imagine  how  he  is  interested 
in  any  way  with  the  settlement  of  '  the 
business  of  that  concern;**  and  prays  that 
the  injunction  may  be  dissolved  and  the 
bills  disinissed. 

After  that  demurrer  and  answer  were  filed 
nothing  further  appears  to  have  been  done 
in  the  suit  until  the  14th  day  of  September 
1872,  when  the  cause  came  on  to  be  heard 
upon  the  bill  and  amended  bill   of  the  com- 


plainants and  the  demurrer  of  W.  W.  Dnnn 
thereto;  on  consideration  whereof  the  court 
sustained  the  demurrer,  dismissed  the  bill, 
and  ordered  that  complainants  pay  the  de- 
fendant W.  W.  Dunn  his  costs.  Prom  that 
order  the  said  J.  B.  Dunn  and  W.  A.  Dunn, 
surviving  partners  of  John  Dunn  &  Sons, 
applied  for  and  obtained  an  appeal  from  a 
judge  of  this  court. 

There  is  no  assignment  of  error  in  the 
petition  for  an  appeal,  except  that  * 'neither 
the  demurrer  nor  the  decree  of  the  court 
assign  any  reason  why  the  bills  should  be 
dismissed;'*  and  that  "the  court,  instead 
of  dismissing  the  bill,  should  have  over- 
ruled the  demurrer  and  allowed  the  case  to 
proceed  on  its  merits.**  The  case  was  sub- 
mitted to  this  court  upon  the  petition  and 
upon  a  brief  filed  by  the  counsel  for  the 
appellee.  In  that  brief  it  is  contended  that 
**the  Circuit  court  did  not  err  in  sustain- 
ing the  demurrer  in  this  case  and  dismissing 
the  bill,  as  it  was  clearly  multifarious." 
Story's  Eq.  PI.  sec.  271,  notel;  Newland 
V.  Rogers,  3  Barb.  Ch.  R.  434;  Boyd  v.  Hoyt. 

5  Paige  R.  65,  79,  note  1. 
296        *The   question    then  which  we  now 
have  to   solve  is,  whether  the    bill  be 
multifarious  or  not. 

If  it  be  so,  it  is  because  there  are  united 
in  the  bill  a  demand  against  A.  J.  Dunn  and 
W.  W.  Dunn  jointly,  for  a  settlement  of  the 
partnership  accounts  of  the  firm  of  John 
Dunn  &  Co.  and  for  a  balance  claimed  to 
be  due  to  the  plaintiffs  upon  such  settle- 
ment; and  a  demand  against  A.  J.  Dunn 
individually ;  for  a  settlement  of  the  part- 
nership accounts  of  the  firm  of  A.  J.  Dunn 
&  Co. ,  and  for  a  balance  claimed  to  be  due 
to  the  plaintiffs  upon  such  settlement ;  the 
said  two  firms  being  wholly  unconnected 
with  each  other;  and  the  defendant  W. 
W.  Dunn  having  no  interest  in  the  firm  of 
A.  J.  Dunn  &  Co.,  or  in  the  settlement  of 
the  partnership  accounts  of  that  firm,  and 
not  being  responsible,  in  any  way,  for  any 
demand  of  the  plaintiffs  against  that  firm 
or  any  member  of  it. 

We  are  of  opinion  that  the  bill  is  multi- 
farious upon  that  ground,  and  was  therefore 
demurrable,  according  to  the  authorities 
referred  to  in  the  brief  of"  the  counsel  for 
the  appellee.  In  Story's  Eq.  PI.  2  271,  it 
is  said  that  '*a  bill  should  not  be,  what  is 
technically  termed  multifarious;  for  if  it 
is  so,  it  is  demurrable,  and  may  be  dis- 
missed by  the  court  of  its  own  accord,  even 
if  not  objected  to  by  the  defendant.  By 
multifariousness  in  a  bill  is  meant,  the  im- 
properly joining  in  one  bill  distinct  and 
independent  matters,  and  thereby  confound- 
ing them;  as,  for  example,  the  uniting  in 
one  bill  of  several  matters  perfectly  distinct 
and  unconnected  against  one  defendant,  or 
the  demand  of  several  matters  of  a  distinct 
and  independent  nature  against  several  de- 
fendants, in  the  same  bill.  In  the  latter 
case,  the  proceeding  would  be  oppressive, 
because  it  would  tend  to  load  each  defendant 
with  an  unnecessary  burden  of  costs, 
296  by  swelling  the  pleadings  *with  the 
statement  of  the  several  claims  of  the 
other  defendants,  with  which  he  has  no  con- 
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aection.  In  the  former  case,  the  defendant 
-wrotild  be  compellable  to  unite,  in  his  answer 
and  defence,  different  matters  wholly  uncon- 
nected with  each  other;  and  thus  the  proofs 
applicable  to  each  would  be  apt  to  be  con- 
founded with  each  other,  and  ^e^X  delays 
wonld  be  occasioned  by  waiting^  for  the 
proofs  respecting  one  of  the  matters  when 
the  others  might  be  fully  ripe  for  hearing." 

The  doctrine  on  this  subject  is  fully  set 
forth  in  the  work  referred  to  and  in  the 
cases  cited  in  the  notes  thereto;  but  it  is 
unnecessary  to  state  any  more  of  it  in  this 
opinion.  There  are  some  nice  distinctions 
in  the  cases,  and  it  is  sometimes  a  difficult 
question  to  determine  whether  a  bill  is  mul- 
tifarious or  not.  But  without  noticing  those 
distinctions  any  further,  it  is  sufficient  to 
say,  that  consistently  with  them  all,  the  bill 
in  this  case  appears  to  be  plainly  multifa- 
rious. In  note  5  to  {  271,  before  quoted,  it 
is  said,  that  "multifariousness  must  be 
objected  to  by  the  defendant  on  demurrer, 
and  cannot  be  objected  to  by  him  at  the 
hearing.  But  the  court  may,  however,  take 
the  objection  at  the  hearing  sua  sponte; 
for  the  court  is  not  bound  to  allow  a  bill  of 
such  nature,  although  the  parties  may  not 
take  the  objection  in  season.*'  In  this  case 
there  was  a  demurrer  at  the  beginning  of 
the  answer,  though  the  causes  of  the  de- 
murrer are  not  assigned  therein.  According 
to  the  Knglish  practice,  and  that  of  many  of 
the  other  states  of  our  Union,  it  appears  that 
the  causes  are  assigned  in  the  demurrer; 
but  such  is  not  the  general  practice  in  this 
state.  On  the  contrary,  it  seems  to  be 
usual  with  us  to  embody  the  demurrer  in 
the  answer,  in  general  lang^iage,  as  was 
done  in  this  case;  and  that  practice 
297  seems  to  be  *recogni2ed,  it  be  not 
expressly  authorized,  by  the  Code  p. 
1093,  ch.  167,  I  31,  which  says  that  **the 
form  of  a  demurrer  or  joinder  shall  be :  *The 
defendant  (or  plaintiff)  says  that  the  decla- 
ration (or  plea  &c. )  is  not  (or  is)  sufficient 
in  law. '  "  In  this  case  there  could  have  been 
no  doubt  as  to  the  ground  intended  to  be 
relied  on  in  support  of  the  demurrer.  For 
besides  that  it  is  palpable  on  the  face  of 
the  bill,  it  is  made  even  more  so  by  the 
allegation  of  the  answer,  that  * 'respondent 
knows  nothing  of  the  new  concern  charged 
by  complainants  to  have  been  entered  into 
by  John  Dunn  &  Sons  and  A.  J.  Dunn,  as 
he  had  nothing  to  do  with  it,  and  cannot 
imagine  how  he  is  interested  in  any  way 
with  the  settlement  of  the  business  of  that 
concern.  * ' 

We  are  therefore  of  opinion,  that  there  is 
no  error  in  the  decree  of  the  Circuit  court 
and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


298        *Kirby  v.  Goodykoontz  &  als. 
Jane  Term,  1875,  Wythevllle. 
Absent,  Staples  and  Anderson  Js.* 
I.  Trustees— Investnent  in  Confederate  Bonds— Llabli- 

Ity.t— Wbere  a  trustee  In  aideed  to  secure  creditors 

'JiTDGB  Staples  bad  been  counsel  In  tbe  cause. 
fTrustee— Investment  In  Confederate  Bonds— Llabll- 


bas  received  In  June  1861  In  rood  money,  a  part  of 
tbe  tmst  fnnd  applicable  to  pay  a  creditor  wbo  Is 
ready  to  receive  payment,  bis  iuTestment  of  tbe 
fnnd  in  Confederate  bonds,  under  an  order  of  tbe 
coiut  made  on  bis  motion  in  a  suit  wbicb  be  bad 
brouffbt  for  tbe  administration  of  tbe  tmst,  is  in- 
valid,  and  be  continues  liable  for  tbe  fund;  and 
tbls  wbetber  tbe  creditor  was  or  was  not  a  party 
in  tbe  suit, 
a.  Same— 3ame— Same— Interest.— In  tbis  case  tbe 
court  below,  wbilst  glvinr  a  decree  in  favor  of  tbe 
creditor  for  bis  debt,  disallowed  tbe  interest  on 
tbe  debt  duriner  tbe  war.  On  appeal  by  tbe  trustee 
tbe  decree  of  tbe  court  below  was  affirmed  gener- 
ally. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Floyd  county,  in  August  1860,  by  Andrew 
J.  Kirby,  trustee  in  a  deed  from  James  B. 
Headen  and  wife  to  secure  the  payment  of 
debts  due  from  Headen,  to  have  the  direc- 
tion of  the  court  in  the  administration  of 
the  trust  fund.  In  the  progress  of  the  cause 
all  the  debts  seem  to  have  been  paid  or 
settled,  except  a  debt  due  to  Lane  &  Tomp- 
kins, which  was  assigned  by  them  to  D.  & 
J.  Goodykoontz.  This  debt  was  secured  on 
specific  property  mentioned  in  the  deed, 
and  on  the  balance  of  the  proceeds  of  other 
property  after  paying  the  debts  first  charged 
thereon.     The  only   question    in    the   cause 

arises  upon  an  exception  by  these  de- 
209    fendants,  *to   the   last   report   of   the 

commissioner,  in  which  the  trustee  is 
allowed  a  credit  for  $1000  invested  under 
an  order  of  court  in  the  cause  in  a  bond  of 
the  Confederate  States.  This  order  was 
made  before  D.  &  J.  Goodykoontz  became 
parties  in  the  cause.  There  was  also  an 
exception  by  the  plaintiff  to  the  charge  of 
interest  upon  this  debt  during  the  war. 
The  cause  came  on  to  be  finally  heard  on 
the  25th  of  August  1873,  when  the  court  sus- 
tained both  exceptions,  and  made  a  decree 
against  Kirby  in  favor  of  D.  &  J.  Goody- 
koontz, for  $629.10  with  interest  on  $626.02, 
a  part  thereof,  from  the  22d  of  September 
1859,  until  the  17th  day  of  April  1861,  and 
from  the  10th  of  April  1865  until  paid,  and 
their  costs.  And  from  this  decree  Kirby 
obtained  an  appeal  from  a  judge  of  this 
court.  The  facts  are  stated  by  Judge  Chris- 
tian in  his  opinion. 

Taylor  for  the  appellant. 
Phlegar  for  the  appellees. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Floyd  county. 

The  main  if  -not  the  only  question,  we 
have  to  consider,  is,  whether  the  said  Cir- 
cuit court  erred  in  sustaining  the  exceptions 
taken  by  the  appellees  to  the  commissioner's 
report,  which  in  the  settlement  of  the  ac- 
count of  the  appellant  as  trustee  under  the 
deed  of  Headen  and  wife  allowed  to  said 
trustee    a  credit  of   $1000,  which   he  claims 

Ity.— See  Cole  v.  CkJle,  28Gratt.  865,  and  note^  and  Carter 
v.  Dulaney,  30  Qratt  192,  and  note.  See  also,  Leake  v. 
Leake.  75  Va.  T92;  Fultz  v.  Brigrbtwell,  77  Va.  751. 
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was  a  part   of   the   trust   fund    invested  by 
order  of  the   Circuit   court   in   the   bonds  of 
the  Confederate  States. 

300  *The   appellant  Kirby,  was   trustee 
in  a  deed  of  trust  executed  by  Headen 

and  wife  on  the  29th  day  of  February  1860, 
to  secure  numerous  creditors  of  said  Headen. 
By  the  provisions  of  said  deed  his  creditors 
are  divided  into  different  classes,  and  differ- 
ent and  specific  property  conveyed  to  secure 
to  the  several  classes  of  creditors  their  sev- 
eral debts,  according  to  their  priorities  de- 
clared in  said  deed. 

In  the  second  class  of  the  debts  thus  secured 
was  one  due  to  Lane  &  Tompkins  for  the 
sura  of  $626.02,  with  interest  from  22d  Sep- 
tember 1859.  This  debt  together  with 
another  debt  of  $300,  was  secured  by  the 
conveyance  of  certain  real  estate  known  as 
the  Tentmire  tract  and  a  certain  lot  and 
blacksmith  shop.  These  two  parcels  of  land 
were  expressly  charged  in  the  hands  of  the 
trustee  with  the  payment  of  these  debts.  In 
addition  to  this  specific  security  upon  this 
real  estate  there  was  a  provision  that  out  of 
the  proceeds  of  other  property,  if  the  prop- 
erty conveyed  specifically  for  that  purpose 
should  not  be  sufficient,  the  balance  remain- 
ing should  be  paid  before  other  debts 
named.  Lane  &  Tompkins  assigned  their 
debt  thus  secured  to  D.  &  J.  Goodykoontz, 
in  whose  favor  the  decree  appealed  from  was 
rendered. 

The  real  estate  charged  in  the  deed  with 
the  payment  of  this  debt  was  sold  in  1860. 
The  Tentmire  tract  brought  the  sum  of 
$557.50,  three-fourths  of  which,  $433.11,  was 
paid  to  the  trustee  on  the  28th  July  1861.  It 
is  not  proved  when  the  balance  was  paid; 
but  the  whole  was  due  in  a  sound  currency. 
The  blacksmith  shop  and  lot  brought  $110, 
and  was  paid  to  the  trustee  in  March  1862. 
It  thus  appears  that  at  least  $543.11,  the 
proceeds  of  the  sale  of  the  specific  property 
dedicated  by  the  grantor  to  the  payment, 
in   part,  of  this  debt,  came   into  the 

301  hands  of  *the   trustee,  not  one   dollar 
of   which   he  ever   paid   over  to  those 

entitled  to  receive  it  under  the  deed.  But 
the  commissioner's  report  further  shows 
(and  to  this  there  is  no  exception,)  that 
there  remained,  of  other  property  sold  and 
moneys  collected,  (which  were  first  appro- 
priated to  other  debts,  but  the  balance  to 
the  payment  of  the  Lane  &  Tompkins  debt 
if  the  whole  should  not  be  paid  by  the  pro- 
ceeds of  the  sale  of  the  real  estate  above 
referred  to, )  in  the  hands  of  the  trustee  the 
additional  sum  of  $390.52,  which  was  also 
dedicated  by  the  grantor  to  the  payment 
of  this  debt.  It  is  thus  conclusively  shown 
that  on  the  2d  of  June  1861  the  trustee  had 
in  his  hands  at  least  $823.11,  of  the  very 
fund  which  the  deed  had  charged  with  the 
payment  of  the  Lane  &  Tompkins  debt. 

The  record  further  shows  that  this  debt 
was  assigned  to  D.  &  J.  Goodykoontz  on 
the  4th  day  of  June  1860,  and  on  the  very 
day  of  the  assignment  David  Goodykoontz 
gave  notice  thereof  to  the  trustee,  and  de- 
manded payment  of  the  debt.  The  trustee 
declining    to   pay  them,  was  then  informed 


by  Goodykoontz  that  they  would  need  the 
money  in  September  following,  an  ex- 
pected the  debt  should  certainly  be  paid  then. 
The  trustee  Kirby  had  no  further  communi- 
cation with  Messrs.  Goodykoontz  uptil  Jan- 
uary 1863,  when  he  pressed  upon  them  to 
receive  this  debt  in  Confederate  money; 
which  they  refused. 

In  April  1863  the  trustee  Kirby  obtained, 
upon  his  motion,  from  the  Circuit  court  of 
Floyd  the  following  order :  **It  appearing  to 
the  court  that  A.  J.  Kirby,  trustee  in  this 
cause,  has  in  hand  a  fund  which  at  present 
he  is  not  able  to  dispose  of,  and  the  court 
is  not  at  present  advised  what  disposition 
ought  to  be  made  of  said  fund,  doth  order 
and  direct,  that  said  Kirby  trustee  do  in- 
vest  said    funds  at   interest  until  the 

302  further  order  *of   the  court,    in   such 
manner  as  he  may  deem  prudent,  under 

the  provisions  of  the  act  of  the  General 
Assembly  of  Virginia  passed  March  5th 
1863." 

Under  this  order  the  trustee  Kirby  made 
an  investment  in  Confederate  bon^s,  and 
now  produces  a  bond  of  $1,(X)0  which  he  in- 
sists must  be  received  as  a  credit  to  the 
trust  fund  remaining  in  his  hands ;  and  now 
gravely  proposes  to  pay,  with  this  bond, 
the  debt  due  to  the  appellees. 

This  pretension  cannot  be  tolerated  for  a 
moment.  This  court  has  had  occasion,  more 
than  once,  to  construe  the  act  of  March  5th 
1863.  See  Campbell's  ex'ors  v.  Campbell's 
ex'or,  22  Gratt.  649;  Crickard's  ex'or  v. 
Crickard's  legatees,  25  Gratt.  410. 

In  these  cases  this  cotirt  has  held,  that 
before  a  party  can  avail  himself  of  such 
an  investment  made  under  an  order  of  court, 
he  must  show  affirmatively,  that,  1st,  the 
fund  he  proposes  to  invest  was  received  in 
the  due  execution  of  his  trust ;  and  2d,  that 
he  is  not  able  to  dispose  of  the  same,  there 
being  no  hand  to  receive  it.  When  these 
two  things  concur  the  investment  will  be 
lawful  and  the  party  protected ;  otherwise  he 
will  be  held  liable  to  make  it  good.  Now 
in  the  case  before  us  neither  of  these  essen- 
tial requisites  are  found;  but  on  the  con- 
trary, the  fund  dedicated  by  the  grantor  to 
the  payment  of  this  debt  was  received  (ex- 
cept a  small  part)  in  June  1861,  in  a  sound 
currency,  and  so  far  from  there  being  no 
hand  to  receive  it,  the  appellees  were  press- 
ing for  payment  at  that  very  time. 

Much  stress  is  laid,  in  the  argument  of 
the  learned  counsel  for  the  appellant,  upon 
the  fact  that  the  order  referred  to,  direct- 
ing an  investment,  was  not  an  ex  parte 
order,  but  one  made  in  a  pending  cause; 
and  that  therefore  it  is  binding  on  the  par- 
ties, and  cannot  now  be  reviewed.  Pre- 

303  cisely  the  same  question  was  raised  *in 
Crickard's  ex'or   v.    Crickard,    supra, 

and  decided  by  the  unanimous  opinion  of 
this  court.  In  that  case,  as  in  this,  the 
^  trustee  filed  a  bill  asking  for  a  settlement 
I  of  his  accounts  and  the  advice  of  the  court 
as  to  a  distribution  of  the  fund.  There,  as 
here,  the  account  was  settled  under  the 
supervision  of  the  court  and  distribution 
directed  under  its  decree.     There,  as  here,  in 
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1863  by  a  decree  entered  in  the  pending  cause 
an  investment  in  Confederate  bonds  was 
made.  But  in  that  case,  as  in  this,  it  was 
shown  that  the  fund  received  by  the  trustee 
was  in  a  sound  currency,  and  that  he  might 
have  disposed  of  it  at  the  time  it  came  into 
his  hands.  And  this  court  compelled  the 
trustee  to  make  good  the  investments  thus 
made. 

The  diflFerence  between  that  case  and  this 
is  against  the  appellant.  As  to  these  appel- 
lees, the  order  of  the  Circuit  court  of  Floyd 
was  ex  parte.  They  were  no  parties  to  the 
suit.  The  I^ane  &  Tompkins  debt  had  been 
assigned  to  them,  and  notice  of  that  assign- 
ment had  been  given  to  the  trustee  on  the 
very  day  the  assignment  was  made. 

The  order  of  April  1863,  made  in  their 
absence,  and  without  notice  to  them  was 
purely  ex  parte  and  cannot  bind  them,  even 
if  valid  as  to  others;  which  we  have  seen 
it  was  not. 

The  Circuit  court  was  right  in  striking 
out  the  item  of  credit  of  $1,000  allowed  by 
the  commissioner,  and  thus  sustaining  the 
exception  of  the  appellees.  Striking  out 
this  item  the  commissioner's  report  shows 
that  there  is  in  the  hands  of  the  trustee 
<  after  all  debts  of  prior  dignity  under  the 
deed  have  been  fully  paid)  a  sum  amply 
sufficient  to  pay  the  appellees*  debts.  To 
this  report  there  was  no  exception  by  the 
appellant  except  as  to  the  war  interest, 
which  exception  was  sustained.  If  there 
be  any  errors  in  the  commissioner's 
804>  *report  the  appellant  has  failed  to  show 
it  or  even  to  object  to  it,  except  to  the 
interest  accrued  between  the  I7th  April  1861 
and  10th  April  1865. 

Upon  the  whole  case  the  court  is  clearly 
of  opinion,  that  there  is  no  error  in  the 
decree  of  the  Circuit  court  of  Floyd,  and 
that  the  same  should  be  affirmed. 

Decree  affirmed. 
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June  Term,  1875,  Wytheville. 

Absent,  Anderson  J. 

Pacts— Contract  to  Devise.— In  1851  J  marries  and 
brine's  his  wife  to  the  house  of  his  father  E :  and 
be  lives  there  for  years,  under  an  understandinsr 
or  ajrreement  with  £,  that  £  will  leave  him  the 
land  by  his  will  npon  condition  that  J  will  support 
E  and  his  wife  dnriner  their  lives.  J  lives  on  the 
land  which  he  cultivates,  and  he  supports  £  and 
his  wife  until  1868,  when  he  croes  into  the  army, 
and  dies  in  1805.  After  J  went  into  the  army  his 
widow  and  E  and  wife  do  not  agree,  and  E  and 
wife  leave  the  place,  and  are  supported  by  another 
son  of  £  until  the  death  of  E  in  1868,  when  he  srives 
the  land  to  this  son,  except  fifty  acres  which  he 
had  previously  given  to  J's  widow  and  children. 

I.  Parol  Wills— Specific  Performance— Breacli  of  Con- 
dition Precedent  •—The  court  will  not  decree  spe- 
cific execution  of  the  agreement  between  J  and  £. 

•Parol  Wills-  Specific  Performance— Breacli  of  Condi- 
tion Precedent— As  to  the  invalidity  of  a  parol  will. 


a.  Compeoaatlon— Proceeds  of  Land.— J  having*  re- 
ceived from  the  proceeds  of  the  land  a  full  satis- 
faction for  the  support  of  E  and  his  wife  and 
any  improvements  he  had  made  npon  it,  is  not 
entitled  to  further  compensation. 

In  May  1873  Anderson  Cox  and  four 
others,  children  of  Joseph  Cox  deceased, 
filed  their  bill  in  the  Circuit  court  of  Carroll 
county,  against  Solomon  Coz,  seeking  to 
enforce  a  specific  execution  of  an  agree- 
ment between  Joseph  Cox  and  his  father 
Enoch  Cox,  by  which,  as  they  alleged,  in 
consideration  that  Joseph  Cox  would  support 
the  said  Bnoch  Cox  and  his  wife  during 
their  lives,  the  said  Bnoch  would  give  to  the 
said  Joseph  the  tract  of  land  on  which  they 
then     lived.      The    plaintiffs  alleged 

306  that     in    pursuance    of    said   *agree- 
ment    the    said     Joseph      did     enter 

upon  the  land  and  support  the  said  Enoch 
and  his  wife  as  long  as  the  said  Joseph 
lived,  and  that  the  mother  of  the  plaintiffs 
and  themselves  were  willing  to  do  it  after- 
wards ;  but  through  the  false  and  calumnious 
charges  made  against  the  mother  of  the 
plaintiffs  by  the  defendant  Solomon  Cox, 
the  said  Enoch,  who  was  infirm  and  feeble, 
was  induced  to  leave  them,  and  to  make  his 
home  with  said  Solomon,  and  either  by  deed 
or  will  gave  the  land  to  him.  And  they 
charge  that  Solomon  Cox  had  notice  of  the 
agreement  between  the  said  Enoch  and  the 
said  Joseph. 

The  prayer  of  the  bill  is  for  a  specific 
execution  of  the  contract;  or  if  the  court 
will  not  enforce  the  contract,  that  they  may 
have  compensation  for  the  work  and  labor 
and  valuable  improvements  made  upon  the 
land  by  their  father. 

Solomon  Cox  answered  the  bill,  denying 
that  there  was  any  such  agreement  between 
Enoch  Cox  and  Joseph  Cox ;  denying  that 
Joseph  Cox  entered  upon  the  land  under  such 
agreement,  averring  that  Joseph  Cox  .was 
born  and  raised  upon  the  land  and  never  left 
it ;  that  Joseph  Cox  went  into  the  army  in 
1863  and  continued  therein  until  he  died  in 
February  or  March  1865,  in  no  sense  sup- 
porting the  old  people;  and  that  after  he 
went  into  the  army  his  family,  instead  of 
supporting  them,  treated  them  so  badly  that 
Enoch  Cox  could  not  stand  it,  and  left  the 
place.  He  denies  that  he  in  any  way  in- 
duced Enoch  Cox  to  make  his  will,  and 
that  he  made  any  effort  to  get  the  land  for 
himself,  or  that  he  made  any  calumnious 
charges  against  the  mother  of  complainants. 

It  appears  from  the  evidence,  that  Enoch 

Cox  owned   a  tract   of  land    in   the   county 

of   Carroll,    on   which    he    lived;    and  that 

Joseph     Cox   was    married  about  the 

307  *year  1850  or  1851,  and  brought  his  wife 
to  his  father's  house,   and   they  lived 

there  until  Joseph  Cox  went  into  the  army  in 
1863,  and  his  family  lived  there  afterwards 
until  1866.     About  1854    Enoch  Cox  divided 

see  Sprinkle  v.  Hayworth,  26  Gratt.  392;  Frame  v. 
Frame,  82  W.  Va.  476.  9  S.  E.  906.  See  Burkholder  v. 
Ludlam,  30  Gratt.  255,  and  note,  where  the  principal 
case  is  cited  and  distingruished.  See  also,  as  to 
specific  performance,  Rice  v.  Hartman,  81  Va.  267. 
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his  land  into  three  parts,  conveying'  to  his 
sons  Solomon  Cox  and  Hugh  Cox  each  one 
part,  and  retaining-  the  part  on  which  he 
lived,  which,  owing-  to  the  improvements, 
he  considered  more  valuable  than  the  other 
part.  This  part  it  was  agreed  or  under- 
stood between  himself  and  Joseph  Cox,  that 
Joseph  Cox  was  to  have,  on  the  condition 
that  he  was  to  support  Enoch  Cox  and  his 
wife  during  their  lives.  Enoch  Cox,  how- 
ever, did  not,  nor  did  he  intend  to  make  a 
deed  to  Joseph  Cox  for  the  land.     He  made  a 

will  in by  which    he    gave  this  land  to 

Joseph  Cox  upon  the  condition  that  Joseph 
Cox  should  support  him  and  his  wife  dur- 
ing their  lives. 

Joseph  Cox  died  in  March  1865,  and  whilst 
he  was  in  the  army  his  family  and  Enoch 
Cox  seem  to  have  lived  on  bad  terms ;  and 
soon  after  his  death  Enoch  Cox  and  his  wife 
left  the  place,  and  Enoch  Cox  brought  an 
action  of  ejectment  against  Mrs.  Joseph 
Cox  to  recover  the  land.  This  suit  seems 
to  have  been  compromised  by  Enoch  Cox  con- 
veying to  Mrs.  Joseph  Cox  and  her  children 
fifty  acres  of  the  land;  and  some  of  the 
buildings  which  Joseph  Cox  had  put  upon 
the  land  were  removed  to  the  fifty  acres 
part,  and  Mrs.  Joseph  Cox  removed  with 
her  children  to  it. 

In  1866  Enoch  Cox  entered  into  a  written 
contract  with  Solomon  Cox,  to  give  him  the 
remainder  of  the  tract  he  had  intended  for 
Joseph,  upon  the  condition  that  Solomon 
Cox  should  support. him  and  his  wife  during 
their  lives.  He  died  in  1868,  leaving  his 
wife    surviving     him,     and     by    his    will 

gave  the  land  to  Solomon  Cox. 
308  *At  the  time  Enoch  Cox  made  his 
agreement  with  Joseph  Cox  he  was  a 
cripple,  not  able  to  do  much  work,  though  it 
is  said  he  could  hoe  corn,  and  both  .he  and 
his  wife  were  old.  At  the  death  of  Joseph 
Cox  all  his  children  were  young,  the  oldest, 
Anderson  Cox,  being  only  about  fourteen 
years  of  age. 

Upon  the  question  of  compensation  for 
improvements,  &c.,  this  court  was  of  opin- 
ion that  there  were  no  grounds  for  it. 

The  cause  came  on  to  be  finally  heard  on 
the  21st  day  of  October  1873,  when  the  court 
dismissed  the  bill  with  costs.  And  there- 
upon the  plaintiffs  applied  to  a  judge  of  this 
court  for  an  appeal  from  the  decree;  which 
was  allowed. 

Tipton  and  Brown,  for  the  appellants. 

Shelton  and  Tompkins,  for  the  appellee. 

Staples  J.  delivered  the  opinion  of  the 
court. 

Every  bill  for  the  specific  execution  of  a 
contract  is  an  application  to  the  sound  dis- 
cretion of  the  court.  It  is  not  a  case  re- 
quiring the  interposition  of  the  court  ex  deb- 
ito  justitiae,  but  rests  in  their  discretion 
upon  all  the  circumstances.  He  who  seeks  the 
exercise  of  this  extraordinary  jurisdiction 
must  show  a  contract  certain  and  definite 
in  its  terms:  that  he  himself  is  in  no  de- 
fault,   but   has  performed   his  part    of    the 


agreement ;  or  in  the  languag-e  of  the  judg^, 
that  he  is  * 'ready,  desirous,  prompt  and 
eager''  to  do  so.  If  the  contract  is  condi- 
tional it  must  be  shown  that  the  conditions 
have  been  complied  with.  When  the  condi- 
tion is  subsequent  and  becomes  impossible 
of  performance,  equity  will  sometimes  re- 
lieve upon  compensation  being"  made.     But 

the  courts  never  dispense  with 
300    ^conditions  precedent,  because  in  such 

case  the  estate  does  not  vest  until  the 
condition  is  performed.  When  the  party 
seeking  performance,  is  himself  in  default, 
whether  he  can  have  it  depends  in  a  great 
measure  upon  how  far  the  default  goes  to 
the  essence  of  the  contract. 

The  rule  laid  own  by  an  eminent  writer 
and  supported  by  abundant  authority,  is, 
that  when  the  substance  of  the  agreement 
can  be  fully  executed,  and  when  a  trifling 
adjustment  only  is  needed  to  satisfy  the 
equities  of  the  case  performance  may  be  de- 
creed with  satisfaction.  If,  however,  the 
default  of  the  plaintiff  goes  to  the  substance 
of  the  agreement,  or  if  there  be  some  things 
which  he  is  bound  to  do  and  cannot  do,  or 
has  not  done,  and  the  court  cannot  compel 
him  to  do  it,  equity  will  not  decree  specific 
execution  in  his  favor.  3  Parsons  on  Con- 
tracts 402,  407-'8;  Harvey  v.  Banks,  1  Rand. 
408 ;  Pigg  V.  Corder,  12  lycigh  69. 

These  principles,  as  will  be  seen,  have  a 
direct  application  to  the  present  contro- 
versy. Admitting  for  the  present  the  exist- 
ence of  a  valid  contract  between  Enoch  Cox 
and  Joseph  Cox,  it  is  not  denied  that  it  was 
a  conditional  contract.  By  the  express 
terms  of  the  agreement  Joseph  Cox  was  to 
have  the  land  upon  condition  that  he  sup- 
ported Enoch  Cox  and  wife  during-  their  re- 
spective lives.  These  were  the  terms  im- 
posed by  the  father  and  accepted  by  the 
son.  The  courts  have  no  power  to  change 
them  or  to  substitute  others  in  their  place. 
If  it  be  conceded  that  Joseph  Cox  furnished 
the  necessary  support  down  to  the  year  1863, 
it  is  very  clear  that  he  failed  to  do  so  after 
that  year,  although  Enoch  Cox  lived  until 
1867,  nearly  five  years  longer.  Mrs.  Nancy 
Cox  the  wife,  for  whose  benefit  the  provision 
was  made  equally  with  that  of  the  husband, 

was  alive  when  this  suit  was  brought, 
310     and   is  *said  to  be  still  living-.      She 

has  received  no  assistance  from  Joseph 
Cox  or  his  family  since  1863 ;  but  during  all 
this  time  she  has  been  dependent  upon  aid 
derived  from  other  sources.  Joseph  Cox 
went  into  the  army  in  1863,  and  was  killed 
or  died  in  March,  1865.  If  he  was  pre- 
vented by  these  causes  from  complying  with 
his  contract,  it  was  his  misfortune.  The 
courts  cannot  dispense  with  conditions 
which  constitute  the  essence  of  the  agree- 
ment. The  default  is  in  the  very  nature  of 
things  incapable  of  adequate  compensation. 
The  support  to  be  furnished  Enoch  Cox  and 
wife  did  not  include  meat  and  clothing 
merely,  but  services  of  a  persona]  character, 
which  the  father  and  mother  mi^ht  well  ex- 
pect and  exact  from  them,  and  which  no 
doubt  constituted  one  of  the  main  induce- 
ments to  the  arrangement. 
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It  is  said,  however,  that  the  family  of 
Joseph  Cox,  after  he  went  into  the  army 
and  even  after  his  death,  were  willing-  and 
ready  to  render  the  necessary  support ;  but 
they  were  prevented  by  £<noch  Cox  and  his 
wife.  At  the  time  of  Joseph  Cox's  death, 
in  1865,  he  had  six  children,  the  eldest  about 
fourteen  and  the  young-est  about  five  years 
of  age.  It  is  impossible  to  believe  that 
this  boy  of  fourteen  and  his  widowed 
mother,  besides  taking*  care  of  four  small 
children,  could  have  sustained  the  burden  of 
furnishing  a  support  for  this  infirm  and 
aged  couple.  The  proposition  is  too  ex- 
travagant to  be  entertained  for  a  moment. 
Indeed  the  case  as  presented  by  the  record, 
is  that  of  a  father  promising  his  son  to  make 
a  devise  in  his  favor  upon  certain  con- 
ditions which  have  never  been  complied 
with.  This  court  is  asked  to  dispense  with 
these  conditions,  although  they  constitute 
the  substance  of  the  contract.     It  is  to  be 

remembered  that  Joseph  Cox  was  never 
311       under  any  obligation   to  furnish  *the 

necessary  support  for  his  father  and 
mother.  He  might  have  found  it  to  his 
interest  to  do  so,  and  had  he  lived  it  is  pos- 
sible he  would  have  done  so.  But  he  made 
no  contract  which  bound  him  to  that  duty. 
At  least  this  record  shows  none  such.  The 
•entire  obligation  w^s  upon  Enoch  Cox's 
side.  His  promise  was  to  devise  the  land  to 
liis  son,  provided  the  latter  supported  him 
and  his  wife  during  their  respective  lives. 
Here  then  is  an  agreement  lacking  the  es- 
sential element  of  mutuality,  binding  upon 
one  of  the  parties  and  not  upon  the  other. 
It  has  been  settled  by  repeated  decisions, 
that  in  applications  for  specific  performance 
the  remedy  must  be  mutual,  and  that  where 
a  bill  will  lie  for  one  of  the  parties  it  will 
lie  for  the  other.  Courts  of  equity,  as  a 
general  rule,  will  not  decree  in  favor  of  a 
plaintiff  who  is  himself  not  bound  by  the 
agreement.  It  is  very  true  that  if  Joseph 
Cox  had  complied  with  all  the  terms  and 
•conditions  upon  which  the  land  was  to  be 
-devised  to  him,  he  or  his  representatives 
would  be  entitled  to  a  decree  for  specific 
performance.  The  vendor  having  received 
the  full  consideration  would  of  course  be 
bound  to  convey.  But  where  the  vendee 
has  not  only  not  performed  his  part  of 
the  agreement,  but  cannot  be  compelled 
so  to  do  upon  a  bill  filed  against  him,  he 
is  clearly  not  entitled  to  the  aid  of  a 
court  of  equity.  He  may  be  entitled  to 
a  decree  for  compensation  for  the  services 
rendered;  but  not  for  specific  execution  of 
the  contract.  Adams'  Equity  top  page  352, 
marg.  82;  Benedict  v.  I^ynch,  1  John.  Ch. 
R.  370. 

Thus  far  the  case  has  been  considered  as 
if  there  was  a  valid  contract  between  the 
parties.  'It  may  be  doubted,  however, 
w^hether  this  contract,  or  supposed  contract, 
amounts  to  more  than  a  voluntary  promise, 
a.n  inchoate  gift,  on  the  part    of  Enoch  Cox 

the  father.  No  writings  were  ever  ex- 
Si  2      ecuted.    The    understanding,    *what- 

ever  it  may  have  been,  was  merely 
verbal.     There  was  no  delivery  of  posses- 


sion to  Joseph  Cox,  but  father  and  son  re- 
mained in  joint  possession  cultivating  the 
land  in  common  and  together  exercising 
control  of  the  premises.  Although  fre- 
quently applied  to,  Enoch  Cox  always  re- 
fused to  make  his  son  a  title  to  the  property, 
or  even  to  surrender  the  control  to  the 
latter.  It  may  be  that  in  his  will  he  de- 
vised the  land  to  Joseph  Cox  upon  the  con- 
ditions already  mentioned.  But  the  fact 
that  he  adopted  this  form  of  disposition 
rather  than  a  deed,  shows  very  clearly  that 
he  reserved  to  himself  the  right  of  deter- 
mining whether  he  would  give  the  land  to 
his  son,  and  under  what  circumstances  he 
would  make  the  gift.  It  is  very  true  that 
representations  made  by  one  party  and  acts 
done  by  another  upon  the  faith  of  such  rep- 
resentations my  constitute  a  contract  which 
will  be  specifically  executed ;  but  where  the 
representation  is  merely  of  a  future  inten- 
tion, as  to  which  the  party  refuses  to  bind 
himself  by  contract,  the  engagement  must 
be  regarded  rather  as  of  an  honorary  char- 
acter, and  not  enforceable  as  such  in  a  court 
of  equity.  As  has  been  well  said,  **such 
a  promise  or  gift  in  the  case  of  a  parent, 
in  its  very  nature  leaves  to  the  donor  a 
locus  penitentiae,  a  right  to  change  and  re- 
voke or  modify  the  gift,  a  right  which  the 
exigencies  of  his  fortune  or  his  family  may 
make  it  proper  for  him  to  exercise."  Tay- 
lor V.  Staples,  5  Am.  R.  556;  Rucker  v. 
AbeU,  8  B.  Mon.  R.  556 ;  Pinchard  v.  Pinch- 
ard's  heirs  &c.,  23  Alab.  R.  649;  Adamson 
V.  Lramb,  3  Blackf.  R.  446. 

This  court  has  repeatedly  expressed  its 
disapprobation  of  those  pretended  contracts 
bascKl  upon  declarations  by  parents  of  in- 
tentions to  make  certain  specific  provision 
for  children,  in  consideration  of  supposed 
services  rendered  or  sacrifices  made  by  the 
latter.  Such  promises  are  generally 
313  made  in  the  freedom  and  *confidence 
of  domestic  intercourse,  and  without 
a  suspicion  that  they  constitute  legal  obli- 
gations. The  efforts  constantly  made  to  en- 
force them  fully  vindicate  the  statute  of 
frauds  and  perjuries.  Reed's  heirs  v.  Van- 
norsdale  &  wife,  2  I^eigh  569 ;  Pigg  v.  Corder, 
12  Iveigh69. 

I  do  not  deem  it  necessary  further  to  con- 
sider or  discuss  the  evidence  upon  this  point, 
as  all  of  us  agree  it  is  insufficient  to  war- 
rant a  decree  for  specific  execution.  The 
only  question  is  whether  the  complainants 
are   entitled  to  a  decree  for  compensation. 

It  is  in  proof  that  about  ten  acres  of  the 
land  were  cleared  and  enclosed  by  Joseph 
Cox;  some  inferior  buildings  erected  by  him, 
and  some  additions  made  to  those  already 
built.  All  the  work  done  by  him  was  for 
his  own  benefit,  and  was  such  as  a  tenant 
from  year  to  year  paying  rent  might  have 
done  without  compensation.  Joseph  Cox 
was  in  the  enjoyment  of  the^  farm  for 
fifteen  years  without  rent ;  he  used  without 
restraint  his  father's  teams  in  cultivating 
the  land,  and  it  is  no  exaggeration  to  say 
that  for  every  expense  he  incurred  in  im- 
provements, or  in  the  support  of  the  father 
and  mother,  he  was  fully  remunerated  by  the 
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rents  and  profits.  This  fact  is  established 
by  complainant's  own  witnesses.  It  seems 
also  that  since  the  death  of  Joseph  Cox, 
Knoch  Cox  has  conveyed  to  the  widow  and 
children  fifty  acres,  part  of  the  land  in 
controversy.  To  this  tract  the  buildings 
erected  by  Joseph  Cox  have  been  removed, 
and  are  now  in  the  possession  of  the 
family.  This  would  seem  to  be  conclusive 
upon  the  question  of  compensation.  Upon 
the  whole,  in  any  view  we  may  take  of 
the  case,  it  would  seem  that  the  decree  of 
the  Circuit  court  is  clearly  correct  and  must 
be  afi&rmed. 

Decree  affirmed. 


314 


♦HufFmans  v.  Walker. 

June  Term,  1875,  Wythevllle. 


W  brinsrs  debt  on  a  bond  asrainst  H,  and  H  pleads 
payment  and  set-off,  on  which  there  is  issue.    He 
files  with  his  plea  a  statement  of  the  payment, 
which  was  the  amount  of  a  bond  of  W  and  J  to  L, 
and  that  W  agreed  with  H.  if  H  would  pay  the  bond 
due  to  L,  H  should  have  credit  for  the  amount  as 
a  payment  on  the  bond  sued  on.    Held: 
I.  Witnesses— Competency.*— H  is  a  competent  wit- 
ness to  prove  what  passed  between  himself  and 
J  in  relation  to  the  arrancrement  between  him 
and  J,  for  the  procurement  by  H  of  the  bond  of 
L.  though  J  is  dead, 
a.  Payment  and  Set-Off.— If  the  plea  is  sustained 
by  the  evidence,  the  payment  of  the  bond  of  L 
by  His  a  good  payment  i>ro  tarUo  upon  his  bond 
toW. 
3.  3ame— When  aOood  Payment.t— Payment  of  a 
debt  is  not  necessarily  a  payment  of  money;  but 
that  is  payment  which  the  parties  contract  shall 
be  accepted  as  payment 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Craig  county,  in  which  Henry 
Walker  was  plaintiff  and  Daniel  and  L/loyd 
Huffman  were  defendants.  There  was  a 
judgment  for  the  plaintiff ;  and  the  defend- 
ants obtained  a  writ  of  error  from  a  judge 
of  this  court.  There  were  several  questions 
made  in  the  Circuit  court  which  were  not 
considered  by  this  court.  The  only  ques- 
tions considered  here  were,  first,  whether 
the  defendant  Daniel  Huffman  was  a  com- 
petent  witness   to    prove   what   passed   be- 

*Wltnesse8— Competency.  —  The  principal  case  is 
cited  iuRaub  v.  Otterback,  89  Va.  650,  where  Knick  v. 
Knick.  75  Va.  12,  and  Kelly  v.  Board  of  Public  Works, 
75  Va.  264,  are  also  cited  by  the  court  See  also. 
Mutual  Life  Ins.  Co.  v.  Oliver,  95  Va.  448,  where  the 
principal  case  is  cited  as  authority  for  the  court's 
ruling,  together  with  Martz  v.  Martz,  25  Gratt.  864; 
Qrigrsby  v.  Simpson.  28  Gratt  348;  Grandstaff  v. 
Ridfirely.  30 Gratt  18.  and  note;  Simmons  v.  Simmons, 
38  Gratt  461;  Huerhes  v.  Harvey.  75  Va.  207;  Wa^er  v. 
Barbour,  84  Va.  419;  Hall  v.  Rixey,  Id.  790.  See  V. 
C.  %  3846.  There  is  a  valuable  collection  of  the  cases 
on  this  subject  in  1  Va.  L.  R.  671. 

tPayment— When  Good. —The  principal  case  is  cited 
and  followed  in  Bantz  v.  Basnett.  12  W.  Va.  780,  781 ; 
Wellsbursr  First  Nat  Bank  v.  Kimberlands,  16  W. 
Va.W4;  Hombrooks  v.  Lucas,  24  W.  Va.  504. 


tween  him  and  a  certain  John  H.  Walker, 
since  deceased,  in  relation  to  a  bond 
316  ''^of  the  plaintiff  and  said  Walker,  ex- 
ecuted to  John  Leffle,  which  the  de- 
fendants claim  to  have  taken  up  at  the 
instance  of  the  plaintiff,  and  on  which  they 
relied  as  a  payment  upon  the  bond  sued  upon. 
The  second  is,  whether  the  bond  so  taken 
up  by  the  defendants  could  be  relied  on  as 
a  payment.  The  case  is  stated  by  Judge 
Christian  in  his  opinion. 

Kent,  for  the  appellants. 

Wade  and  Sullivan,  for  the  appellees. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  court  of  Craig  county.  It  was  an 
action  of  debt  brought  by  Henry  Walker 
against  Daniel  Huffman  and  I/loyd  Huffman 
as  surviving  obligors  of  themselves  and 
Giles  Huffman,  upon  a  bond  executed  bgr 
them  to  the  plaintiff  for  $1,060,  subject  to 
two  credits  endorsed  thereon,  one  for  $563.33, 
the  other  for  $144. 23. 

The  defendants  pleaded  payment  and  set- 
off; to  which  the  plaintiff  replied  generally. 
The  defendants  filed  with  their  plea  an 
account  stating  the  nature  of  the  payment 
and  set-off  on  which  they  relied,  which  was 
in  the    following  words  and   figures  to- wit: 

**Major  Walker  to  Daniel  Huffman  Dr. 
To  this  sum  paid  for  your  bond  to  John 
lyeffle  for$354.18— <iue  Dec.  17th  1847.  Credit 
by  $145.20  paid  March  1st  1856.  This  bond 
was  discharged  by  me  pursuant  to  an  agree- 
ment with  you  that  I  should  do  so,  on  account 
of  the  debt  which  you  hold  against  me, 
and  now  in  suit,  and  which  was  to  be  taken 
as  a  payment  thereon.*' 

Upon  the  issue  made  up  on  this  plea  of 
payment,  the  parties  went  to  trial,  and 
316  the  jury  found  a  verdict  *for  the  plain- 
tiff for  the  amount  of  the  bond  above 
described,  subject  to  credits  endorsed  upon 
said  bond,  upon  which  judgment  was  en- 
tered. To  which  judgment  the  defendants 
obtained  a   writ  of   error   from   this   court. 

From  the  several  bills  of  exception  taken 
in  the  court  below,  it  clearly  appears  that 
there  was  evidence,  at  least  tending  to  prove 
that  it  was  agreed  between  the  plaintiff  and 
defendants,  that  if  defendants  would  take . 
up  a  bond  which  the  plaintiff  owed  to  John 
Leffle  that  the  bond  of  defendants  should 
be  credited  by  that  amount ;  in  other  words, 
that  the  Leflae  bond  when  paid,  should 
be  received  as  a  payment  pro  tanto  of  the 
bond  of  defendants  in  the  hands  of  the 
plaintiff. 

After  evidence  had  been  offered  tending 
to  prove  this  agreement,  the  defendants 
moved  the  court  (among  other  instructions) 
the  following:  **The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  in 
this  cause,  that  the  defendants  took  up  the 
bond  executed  to  John  Leffle  by  Henry 
Walker  and  John  Walker  at  the  instance 
and  by  agreement  with  Henry  Walker,  that 
the  same  should  be   allowed  as  a   payment 
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on  the  bond  upon  which  this  suit  is  brought, 
then  the  jury  should  find  for  the  defend- 
ants the  amount  of  said  bond  executed  to 
John  Leffle.*' 

This  instruction  the  Circuit  court  refused 
to  give. 

This  court  is  of  opinion,  that  the  said 
Circuit  court  erred  in  such  refusal. 

Payment  of  a  debt  is  not  necessarily  a  pay- 
ment of  money;  but  that  is  payment  which 
the  parties  contract  shall  be  accepted  as 
payment.  Whether  under  a  simple  plea  of 
payment,  (without  notice  to  the  plaintiff  of 
how  the  payment  claimed  was  made,)  pay- 
ment may  be  shown  of  any  other  thing  than 
money,  is  a  question  that  does  not  arise 
in     this     case;     because    here     with 

317  the     *plea     of     payment     was     filed 
an    account    showing    the    nature    of 

the  payment  relied  upon  by  the  defend- 
ants by  special  agreement  with  the 
plaintiff;  and  that  was  that  if  defend- 
ants would  pay  the  bond  which  the  plaintiff 
owed  to  L/effle,  the  amount  thus  paid  should 
be  a  payment  pro  tanto  of  the  defendants* 
bond  held  by  the  plaintiff.  The  instruction 
simply  announced  the  proposition  that  if 
there  was  such  an  agreement  to  accept  the 
Lreffle  bond  as  a  payment  pro  tanto  the  de- 
fendants were  entitled  to  a  credit  for  the 
amount  due  on  that  bond  as  a  payment. 
There  was  certainly  evidence  tending  to 
prove  such  an  agreement;  and  it  was  a 
question  for  the  jury  whether  such  agree- 
ment was  established  by  the  proof.  If  it 
was  so  established  it  was  certainly  a  good 
defence  to  the  extent  of  the  amount  due  on 
the  Lreffle  bond. 

The  court  is  further  of  opinion,  that,  the 
court  erred  in  not  permitting  the  defendant 
Daniel  Huffman  to  testify  as  to  how  he 
obtained  the  Lreffle  bond.  It  was  proposed 
to  prove  by  this  witness  that  he  had  author- 
ized one  John  H.  Walker,  who  was  the  se- 
curity of  Henry  Walker  in  the  Leffle  bond, 
to  get  said  bond  from  said  Leffle.  But  the 
court  excluded  his  evidence  upon  the 
ground  that  John  H.  Walker  was  dead. 
Now  it  is  clear  that  this  ruling  of 
the  court  was  erroneous.  John*H.  Walker 
was  not  a  party  to  the  suit.  The  par- 
ties to  the  suit  were  Henry  Walker  the 
plaintiff  and  Daniel  Huffman  and  Lloyd 
Huffman  defendants :  these  were  all  living. 
The  subject  of  investigation,  the  transaction 
which  was  the  subject  of  the  suit  and  the 
distinct  issue  raised  by  the  pleadings,  was 
whether  there  was  an  agreement  between 
Henry  Walker  and  Daniel  Huffman  that  the 
raffle  bond,  if  taken  up  by  the  Huff  mans, 
should  be  received  as  a  payment  pro  tanto 
of     the     bond     due    Henry     Walker. 

318  *The  parties  to  this  transaction  were 
Henry   Walker   on   the   one   side    and 

Daniel  Huffman  on  the  other.  Both  were 
living,  and  both  where  competent  witnesses. 

The  death  of  John  H.  Walker,  not  a  party 
to  the  suit,  could  not  affect  the  right  of  Dan- 
iel Huffman  to  testify  in  his  own  behalf. 

The  act  of  the  general  assembly  allowing 
parties  to  testify  in  their  own  cases  has 
already   been   construed  by   this   court.     In 


Marts  V.  Martz's  heirs,  25  Gratt.  361,  Judge 
Anderson,  speaking  for  the  court,  thus 
clearly  lays  down  the  rule  which  must  gov- 
ern in  this  case:  **One  party  to  a  suit  is  in- 
competent as  a  witness  on  account  of  the 
disqualification  of  the  other  party  only  in  a 
case  where  he  was  a  party  to  the  transac- 
tion which  is  the  subject  of  the  suit  or 
proceeding,  and  the  other  party  to  it  is  dead, 
insane,  or  incompetent  from  some  legal 
cause. '  * 

Applying  this  rule  to  the  case  before  us, 
it  is  clear  the  court  erred  in  refusing  to 
permit  the  defendant  to  testify  upon  the 
subject  to  which  he  was  interrogated,  as  set 
forth  in  the  defendant's  first  bill  of  excep- 
tions. 

The  court  is  therefore  of  opinion,  that  for 
the  errors  hereinbefore  declared,  the  judg- 
ment of  the  said  Circuit  court  be  reversed, 
and  the  cause  be  remanded  for  a  new  trial 
to  be  had  therein  in  accordance  with  the 
foregoing  opinion. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel;  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  said  judgment  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 

said  Circuit  court  erred  in  refusing  to 
319     permit  the  defendant  *Daniel  Huffman 

to  testify  upon  the  subject  to  which 
he  was  interrogated,  as  set  forth  in  defend- 
ant's first  bill  of  exceptions,  notwithstand- 
ing it  appeared  that  John  H.  Walker  was 
dead ;  and  that  the  said  Circuit  court  further 
erred  in  refusing  to  give,  on  the  defendant's 
motion,  their  instruction  number  one,  evi- 
dence having  been  given  tending  to  prove 
the  state  of  facts  therein  supposed. 

Therefore  it  is  considered  by  the  court 
that,  for  the  errors  aforesaid,  the  said  judg- 
ment of  the  said  Circuit  court  be  reversed 
and  annulled,  and  that  the  defendant  in 
error  do,  out  of  the  estate  of  his  testator  in 
his  hands  to  be  administered,  pay  to  the 
plaintiffs  in  error  their  costs  by  them  about 
the  prosecution  of  their  said  writ  in  this 
behalf  expended ;  and  the  cause  is  remanded 
to  the  said  Circuit  court  of  Craig  county 
with  instructions  to  set  aside  the  verdict  of 
the  jury  therein,  and  award  the  defendants 
a  new  trial  to  be  conducted  in  conformity 
with  the  principles  above  declared. 

Judgment  reversed. 


320  •Peery'8  AdmV  v.  Peery. 

June  Term,  187B,  Wy  thevlUe. 
Absent,  Bouldin  J.* 
I.    Practice— BxceptloiM— Time  of  Takinff.t— Thouerh 
a  plaintiff  moves  the  court,  before  the  jury  retires 

*JuDOB  Bouldin  was  prevented  by  sickness  from 
beinsr  present  In  court  at  the  decision  of  any  of  the 
cases  decided  during  the  remainder  of  the  term  at 
Wytheville. 

tPractice— Exceptions— Time  of  Taking.— in  Williams 
V.  Commonwealth,  93  Va.  773,  the  principal  case  is 
cited  and  followed.    See  also,  Whalen  v.  Com.,  90  Va. 
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to  consider  of  their  yerdict  to  exclude  certain  evi- 
dence which  had  been  given  on  the  trial,  which 
the  conrt  refuses  to  do.  if  notice  of  a  purpose  to 
except  to  the  ruling  of  the  conrt  is  not  given  until 
the  jury  come  into  court  with  their  verdict,  the 
exception  is  too  late. 
U.  FactJ.— H  recovers  a  judgment  against  W  and  P. 
Afterwards  W  and  H  die,  and  K  qualifies  as  the 
executor  of  W  and  the  administrator  of  H.  As 
administrator  of  H.  K  sues  out  a  teire/acUu  to  re- 
vive the  judgment  asrainst  P  the  surviving  obliffor, 
and  he  appears  and  files  a  reneral  plea  of  pay- 
ment, without  statinff  the  nature  of  the  payment 
He  proves  that  H  in  his  lifetime  assigned  the  judg- 
ment to  D,  who  was  a  debtor  of  T.  who  was  a 
debtor  of  W;  and  that  under  an  agreement  be- 
tween T  and  D  that  T  would  take  in  payment  of 
his  debt,  any  debt  on  W  which  K  would  take  in 
payment  of  T's  debt  toW.  D  obtained  this  judg- 
ment from  H.  and  assigned  it  to  K,  who  credited 
the  amount  on  T's  debt  to  W.  There  was  a  verdict 
for  the  defendant,  and  on  motion  for  a  new  trial, 
Heij>: 

I.  Plea    of  Payment— Fallacy  In.*— The  evidence 
should  have  been  excluded  from  the  jury,  the 
defendant's  plea  not  describing-  the  payment  so 
as  to  tfive  plaintiff  notice  of  its  nature,  as  required 
by  the  statute.  Code  of  1860.  ch.  172,  S  4. 
a.  Asalffnnentof  Judflrment— Assignee's  Rights  and 
Liabilities.— K  having  taken  the  assignment  to 
himself,   and   credited   the  amount  upon    the 
debt  due  from  T  to  W,  he  made  himself 
321        *liable  to   his  testator*s   estate    for   that 
amount:  but  having  taken  the  assignment 
to  himself,  he  was  the  owner  of  the  judgment, 
and  might  as  administrator  of  H  maintain  the 
tdre  facias  to  revive  the  judgment  at  law. 
3. 5ame— Effect- At  Law— In  Equity.— The  arrange- 
ment does  not  constitute  a  payment  of  the  judg- 
ment at  law,  though  it  may  constitute  grounds 
of  equities  between  W  and  P. 

In  June  1869  H.  F.  Peery  recovered  a 
judgment  by  confession  in  the  County  court 
of  Tasewell,  against  John  M.  Witten  and 
W.  W.  Peery,  for  twelve  hundred  and  forty 
dollars,  with  interest  from  the  3d  of  January 
1861  until  paid  and  costs,  $5.38.  Prior  to 
June  1873  both  the  plaintiff  H.  F.  Peery  and 
John  M.  Witten  had  died,  and  James  P. 
Kelly  had  qualified  as  administrator  of  H. 
F.  Peery  and  as  executor  of  Witten. 

In  June  1873  James  P.  Kelly,  as  adminis- 
trator of  H.  F.  Peery,  sued  out  of  the  clerk's 
ofifice  of  the  County  court  of  Tazewell  county 
a  scire  facias  to  revive  the  said  judg-ment 
against  W.  W.  Peery  the   surviving   obligor 

649:  Trumbo's  Adm'r  v.  Street-Car  Co.,  80  Va.  780. 
The  principal  case  was  also  cited  by  the  court  In  the 
following  cases:  Lamberts  v.  Cooper.  29  Oratt  64, 
and  note:  Page  v.  Clopton,  80  Gratt.  429,  and  noU; 
Powell  V.  Tarry.  77  Va.  260;  Danville  Bank  v.  Waddlll, 
81  Gratt.  477,  and  note.  See  in  West  Virginia,  Gilmer 
V.  Sydenstricker.  42  W.  Va.  62,  24  S.  E.  666;  Core  v. 
Marple,  24  W.  Va.  866;  Dimmey  v.  R.  R.  Co.,  27  W.  Va. 
61:  Danks  v.  Rodeheaver,  26  W.  Va.  294;  Wlckes  v.  B. 
&  O.  R.  R.  Co.,  14  W.  Va.  166. 

*Plea  of  Payment— Fallacy  In.— See  the  Imperative 
language  of  the  Code  in  S  3296:  also.  Barton's  Law 
Pr.  C2nd  Ed.)  497:  1  Va.  L.  R.  780;  Botetourt  Co.  v. 
Burger,  86  Va.  680. 


therein,  and  the  same  having  been  executed 
upon  him,  he  appeared  and  filed  the  plea 
of  payment ;  upon  which  issue  was  taken. 
The  cause  was  then  removed  to  the  Circnxt 
court. 

Upon  the  trial  the  defendant  to  sustain  his 
defence,  introduced  a  bond  for  $4,000  exe- 
cuted by  David  Toomy  to  John  M.  Witten, 
bearing  date  the  15th  of  June  1869,  and  pay- 
able four  years  after  date,  and  an  endorse- 
ment thereon  dated  the  1st  of  June  1871,  of 
a  credit  on  the  bond  for  $2,084.23.  And  he 
then  introduced  a  witness  George  W.  Desk- 
ins,  who  proved  that  in  the  lifetime  of 
Witten  said  Toomy  purchased  of  Witten 
certain  real  estate  to  the  amount  of  S5,500, 
for  which  Toomy  executed  his  note  to 
Witten.  That  subsequently  thereto  the 
witness  and  his  son-in-law  John  H.  Owens, 
purchased  real  estate  from  Toomy,  for 

322  *which  they  executed  their  notes  to  him 
to  the  amount  of  16,450.  That  to  settle 

the  matter  between  himself  and  Toomy, 
it  was  agreed  that  Toomy  would  receive 
from  witness  on  the  indebtedness  of  Deskins 
and  Owens,  any  paper  that  James  P.  Kelly 
the  plaintiff,  who  was  then  the  executor  of 
Witten,  would  receive  from  Toomy  on  his 
indebtedness  to  Witten.  That  after  three 
or  four  months  negotiation,  witness  and 
Owens  purchased  and  had  assigned  to  him 
certain  judgments  against  Witten,  and 
among  them  the  judgment  in  suit  in  this 
case,  which  was  assigned  by  H.  F.  Peery. 
This  assignment  was  for  value  to  Deskins, 
describing  the  judgment,  which  is  stated 
then  to  amount  to  $2,032.78.  That  there- 
upon the  witness,  Toomy  and  Kelly  the 
plaintiff  met  in  conference,  when  witness 
assigned  the  judgment  to  Kelly.  The  as- 
signment is  as  follows:  For  value  received 
I  assign  the  above  judgment  to  James  P. 
Kelly,  amounting  to  $2,032.78.  Given  under 
my  hand,  August  1st  1871.  George  W. 
Deskins.  And  that  to  the  extent  of  his 
assignment  to  Kelly  the  witness  received  a 
credit  upon  his  and  Owens'  indebtedness 
to  Toomy,  and  Toomy  was  credited  to  a 
like  extent  upon  his  indebtedness  to  the 
estate  of  John  M.  Witten. 

The  witness  further  stated  that  some  time 
during  the  negotiations,  he  did  not  remem- 
ber when,  something  was  said  about  taking 
a  refunding  bond,  and  that  Kelly  said  he 
would  not  take  such  a  bond,  but  would  take 
an  assignment. 

After  Deskins  had  deposed  to  the  fore- 
going facts  the  plaintiff  moved  the  court  to 
exclude  the  testimony  from  the  jury  as  im- 
proper, because  there  being  only  a  general 
plea  of  payment  by  the  defendant,  the  said 
general  plea  gives  no  notice  to  the  plaintiff 
of  the  special   and   particular  circum- 

323  stances   relied   upon  as  proof  *of  pay- 
ment, and   that  such  testimony  could 

only  be  introduced  under  a  special  plea  of 
payment,  as  required  by  the  4th  section  of 
ch.  172,  page  716,  of  the  Code;  and  there 
being  filed  no  description  of  the  said  matter 
of  payment  and  no  account  giving  notice 
of  the  nature  of  such  payment,  ^nt  the 
court   overruled    the   motion  to   exclude  the 
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testimony ;  to  which  opinion  of  the  court  the 
plaintiff  excepted. 

But  it  appears  from  the  bill  that  no  excep- 
tion was  made  to  the  ruling  of  the  court 
before  the  return  of  the  jury  with  their  ver- 
dict. 

The  jury  having  found  a  verdict  in  favor 
of  the  defendant,  the  plaintiff  moved  the 
conrt  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence; but  the  court  overruled  the  motion 
and  the  plaintiff  excepted.  In  addition  to 
the  facts  hereinbefore  given  there  was  some 
other  which  went  only  to  corroborate  the 
statement  of  Deskins. 

The  court  having  entered  a  judgment  on 
the  verdict,  the  plaintiff  applied  to  a  judge 
of  this  court  for  a  writ  of  error;  which  was 
awarded. 

J.  W.  &  J.  P.  Sheffey  and  Gilmore,  for 
the  appellant. 

Terry  &  Pierce  and  Bums,  for  the  appellee. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  Circuit 
court  erred  in  overruling  plaintiff's  motion 
to  exclude  from  the  jury  the  testimony  of 
George  Deskins,  the  plea  not  describing  the 
payment,  as  the  witnesses'  testimony  tended 
to  prove,  so  as  to  give  the  plaintiff  notice  of 
its  nature,  as  required  by  section  4,  chap. 
172,  of  Code  of  1860.  The  motion  to 
324  exclude  was  made  and  overruled  *be- 
fore  the  cause  was  given  to  the  jury ; 
but  it  does  not  appear  from  the  record,  that 
the  point  was  saved  by  the  plaintiff,  or  any 
notification  given  that  it  would  be  saved, 
until  after  the  verdict  was  rendered.  The 
rule  of  practice,  which  is  sanctioned  by  this 
court  in  Wash.  &  New  Orl.  Teleg.  Co.  v. 
Hobson  8l  Son,  15  Gratt.  122,  138,  and  by  a 
xnore  recent  decision,  in  the  case  of  Martz's 
ex'or  V.  Martz's  heirs,  25  Gratt.  361,  is  that 
notice  must  be  given  at  the  time  of  the  rul- 
ing of  the  court,  or  at  least  before  verdict, 
that  the  point  will  be  saved,  though  the  bill 
of  exceptions  may  be  drawn  up  and  signed, 
any  time  during  the  term.  This  case  may 
therefore  be  considered  on  its  merits,  and  in 
connection  with  the  testimony  sought  to  be 
excluded,  as  presented  by  the  first  bill  of 
exceptions. 

And  the  court  is  of  opinion  that  the  facts 
proved,  did  not  justify  the  verdict  of  the 
jury.  James  P.  Kelly  was  executor  of  John 
M.  Witten,  and  administrator  of  H.  F. 
Peery.  The  latter  in  his  lifetime  obtained 
a  judgment  for  debt,  against  the  former, 
John  M.  Witten,  and  William  W.  Peery,  the 
defendant  here.  John  M.  Witten  and  H.  F. 
Peery  havin^^-  both  died  subsequent  to  the 
judgment,  this  proceeding  was  instituted  by 
James  P.  Kelly  administrator  of  the  latter, 
to  revive  the  judgment  in  his  name,  against 
Wm.  W.  Peery  the  survivor,  who  pleaded 
payment. 

After  the  death  of  John  M.  Witten,  a  bond 
for  $4,000,  which  had  been  executed  to  him 
in  his  lifetime  by  one  Toomy  for  land,  came 


into  the  hands  of  his  executor,  the '  said 
Kelly,  which  Toomy  was  desirous  to  pay. 
He  held  the  bonds  of  George  Deskins,  and 
his  son-in-law  Owens,  for  |S,500,  and  agreed 
that  he  would  receive  from  Deskins,  and 
credit  on  his  and  Owens'  debt,  any  paper 
that  J.  P.   Kelly,   Witten 's  executor,  would 

receive  and  credit  upon  his  indebted- 
326    ness    *to    Witten.    Deskins    obtained 

an  assignment  from  H.  F.  Peery  for 
value,  of  his  said  judgment  against  Witten 
and  Wm.  W.  Peery,  amounting  then  to 
$2,032.78  cents,  which  he  assigned  to  Toomy, 
who,  according  to  this  testimony,  gave 
credit  on  his  and  Owens'  indebtedness  to 
him  for  the  amount  thereof.  It  seems  that 
Kelly  as  executor  of  Witten  refused  to 
make  payment  of  said  judgment ;  but  as  an 
accommodation  to  the  parties,  he  was  will- 
ing to  credit  Toomy's  bond  to  Witten,  with 
the  amount  of  the  judgment,  whereby  he 
became  personally  liable  to  the  estate  of 
Witten  for  that  amount,  and  to  take  an 
assignment  of  the  judgment  for  his  indem- 
nity. It  does  not  appear  that  he  was  bene- 
fited to  the  amount  of  one  cent  by  the  trans- 
action; his  only  object  seeming  to  be  to 
facilitate  an  adjustment  between  the  parties. 
And  to  make  himself  safe,  he  required  that 
the  judgment  should  be  assigned  to  himself. 
So  that  whilst  he  by  crediting  Toomy's  in- 
debtedness with  the  amount  of  the  judgment, 
assumed  a  liability  therefor  to  the  estate  of 
Witten,  he  held  the  unsatisfied  judgment 
against  J.  M.  Witten  and  W.  W.  Peery  both, 
by  the  assignment  of  H.  F.  Peery,  George 
Deskins,  and  Toomy,  to  make  him  safe. 

The  court  'is  of  opinion  that  said  transac- 
tion was  unquestionably  legitimate,  and 
from  aught  that  appears,  is  not  liable  to  ob- 
jection on  the  ground  of  any  unfairness. 
The  said  James  P.  Kelly  thereby  became 
invested  with  the  beneficial  interest  in  the 
joint  judgment  against  both  John  M.  Wit- 
ten and  Wm.  W.  Peery.  It  was  therefore 
competent  for  him  to  maintain  the  writ  of 
scire  facias  against  Wm.  W.  Peery,  survi- 
vor, to  revive  the  judgment  against  him 
in  his  name  as  administrator  of  H.  F. 
Peery,    for   whom    the    original   judgment 

was  rendered.  And  the  court  is  of 
326    ^opinion  that  it    was    not    competent 

for  the  defendant  to  rely  upon  the  as- 
signment of  said  judgment  to  James  P. 
Kelly,  in  his  defence  to  this  proceeding,  as 
a  payment,  and  that  the  verdict  of  the  jury 
is  plainly  and  palpably  contrary  to  the  law, 
and  the  evidence.  The  court  is  therefore  of 
opinion  to  reverse  the  judgment  without 
prejudice  to  any  equities  between  Witten  and 
W.  W.  Peery,  which  may  hereafter  be  as- 
serted in  a  proper  proceeding ;  and  to  remand 
the  cause,  with  instructions  to  set  aside  the 
verdict,  and  to  grant  the  plaintiff  a  new 
rial  ;which  shall  be  proceeded  with  in  con- 
formity to  the  principles  herein  declared. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
said  judgment  and  the  arguments  of  coun* 
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Bel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
transaction  on  the  part  of  the  plaintiff  in  er- 
ror set  out  in  his  bill  of  exceptions  No.  1,  was 
unquestionably  legitimate,  and,  from  aught 
that  appears,  is  not  liable  to  objection  on  the 
ground  of  unfairness;  that  the  said  James 
P.  Kelly  thereby  became  invested  with 
the  beneficial  interest  in  the  joint  judgment 
against  both  John  M.  Witten  and  William 
W.  Peery ;  that  it  was,  therefore,  competent 
for  him  to  maintain  the  writ  of  scire  facias 
against  William  W.  Peery,  survivor,  to  re- 
vive the  judgment  against  him  in  his  name 
of  administrator  of  H.  F.  Peery,  for  whom 
the  original  judgment  was  rendered,  and 
hence  it  was  not  competent  for  the  defend- 
ant to  rely  upon  the  assignment  of  said  judg- 
ment to  James  P.  Kelly,  in  his  defence  to 
this  proceeding,  as  a  payment ;  and  accord- 
ingly that  the  verdict  of  the  jury  is 
327  plainly  *contrary  to  the  law  and  the 
evidence,  and  the  said  Circuit  court 
erred  in  refusing  to  set  the  same  aside  on 
the  motion  of  said  plaintiff. 

It  is,  therefore,  considered,  that  for  the 
error  aforesaid,  the  said  judgment  of  the 
said  Circuit  court  be  reversed  and  annulled, 
and  that  the  defendant  in  error  pay  to  the 
plaintiff  in  error  his  costs  by  him  about  his 
said  writ  in  this  behalf  expended ;  and  the 
cause  is  remanded  to  the  said  circuit  court 
with  instructions  to  set  aside  the  said  ver- 
dict and  grant  a  new  trial,  to  be  conducted 
in  conformity  with  the  principles  herein  de- 
clared. But  this  judgment  is  to  be  without 
prejudice  to  any  equities  between  Witten 
and  William  W.  Peery,  which  may  hereafter 
be  asserted  in  a  proper  proceeding. 
Judgment  reversed. 


328    *Va.  &  Tenn.  R.  R.  Co.  v.  Sayers. 

June  Term,  1875.  WythevlUe. 
Absent,  Staples  J.* 

I.  Common  Carriers— Contracts  Relieving  Them  from 
Liability— As  Insurer.t— It  seems  a  railroad  com- 
pany may,  by  express  contract  or  notice  broufirlit 
liome  to  tlie  employer,  relieve  itself  from  its 
liability  as  insurer  of  freight,  or  for  money  or 
valuable  articles  liable  to  be  stolen  or  damaged, 
unless  apprized  of  tlieir  character  and  value,  or 
for  articles  liable  to  rapid  decay,  or  for  live  ani- 
mals liable  to  sret  unruly  from  frierht  and  to  injure 
themselves  in  that  state,  when  such  articles  or 
animals  become  injured  without  the  fault  or  neer. 
lifirence  of  the  company  or  its  asrents. 

J.  5ame— Same— Negligence. t— But  a  railroad  com- 
pany cannot  by  express  contract,  thouerh  upon  the 

•Judge  Staples  had  been  counsel  in  the  cause. 

tCommon  Carriers— Contracts  Relieving  Them  from 
Liability— As  Insurers.— The  proposition  here  that 
the  carrier  may  by  contract  limit  its  liability  as 
insurer,  is  affirmed  and  the  principal  case  cited  in  the 
later  case  of  Richmond  &  Danville  R.  R.  Co.  v. 
Payne,  86  Va.  481,  and  is  now  settled  law  in  Virginia. 
The  principal  case  is  also  cited  in  5  Am.  &  Kng.  Enc. 
Law  (2nd  Ed.)  319. 

tSame—  Same—  Negligence.—  No  common  carrier 
can  now  in  this  state  contract  itself  out  of  liability 


consideration  of  a  reduced  charge  upon  the  freigbL 
relieve  itself  from  its  liability,  as  carrier  of  the 
freight,  for  injury  to  or  loss  of  the  freight  result- 
ing in  any  degree  from  the  want  of  care  or  faith- 
fulness of  themselves<or  their  agents. 

3.  Facts.— S.  a  cattle  dealer,  delivered  on  the  3d  aj 
January  1870,  to  the  Va.  &  Ten.  R-  Co.  at  M.  a  sta- 
tion on  said  railroad,  a  lot  of  fat  cattle,  for  trans- 
portation to  Lynchburg,  then  the  eastern  terminus 
of  the  road.  The  cattle  were  received  by  the 
agent  of  the  company,  and  a  paper,  in  the  nsnal 
form,  signed  by  the  agent,  was  delivered  to  and 
accepted  by  S.  By  this  paper  it  was  provided,  that 
in  consideration  of  the  reduced  charge  for  freight 
by  the  company,  it  was  agreed,  that  S  should  re- 
lease the  company  from  all  injury,  loss  and  dam- 
age or  depreciation  which  the  animals,  or  either 
of  them,  may  suffer  in  consequence,  &c.— specify- 
ing several  modes  of  injury— and  from  all  other 
damage  incidental  to  railroad  transportation, 
which  shall  not  be  established  to  have  been  caused 
by  the  oross  negligence  or  delinquency  of  any  of 
the  officers  or  agents  of  the  said  railroad  company. 

The  cattle  of  S  were  all  destroyed  in  conse- 
320     quence  of  the  car  in  which  'they  "were  carried 
being  precipitated  over  the  Otter  bridge  on 
said  railroad,  between  M  and  Lynchburg.    Held: 
Railroads— Liability  for  Negligence.— That  notwith- 
standing the  contract,  the  company  is  respon- 
sible if  the  damage  was  caused  by  any  negli- 
gence of  the  company  or  its  agents. 

4.  Evidence— Res  Oest«— Hearsay. $— The  statements 
of  agents  of  a  railroad  company,  as  to  the  condition 
of  the  brakes  on  the  cars,  or  as  to  the  condition  of 
the  road  at  the  place  where  the  accident  occurred, 
said  statements  having  been  made  some  time 
before,  and  some  time  after  the  accident,  and  at 
some  miles  from  the  place,  are  not  a  part  of  the 
ret  oettas,  and  are  not  competent  evidence  for  a 
plaintiff,  in  a  suit  against  the  company,  to  prove 
negligence  in  the  company. 

This  was  an  action  on  the  case  in  assump- 
sit in  the  circuit  court  of  Wythe  county, 
broug-ht  in  April  1870,  by  John  T.  Sayers 
Jr.  ag-ainst  the  Virginia  and  Tennessee  'Rail- 
road Company,  to  recover  the  value  of  a  lot 
of  fat  cattle  shipped  by  the  plaintiff  on  the 
road  of  the  defendants,  and  vrhich  were 
killed  by  the  throwing-  off  of  the  car  in  which 
they  were  carried  from  the  track  of  the  road 
at  Big  Otter  bridge  in  the  county  of  Bed- 
ford. The  declaration  contained  five  counts; 
and  the  defendant  deinurred  to  the  whole 
declaration  and  to  each  count  thereof, 
and  also  pleaded  non  assumpsit;  on  which 
plea  issue  was  joined. 

for  negligence.  See  V.  C.  §  1296;  also,  Richmond,  etc 
Co.  V.  Payne  {»upra)\  Johnson's  Adm'x  v.  Richmond, 
etc.,  Ck)..  86  Va.  975:  Norfolk  &  Western  R.  R.  Cb.  r. 
Harman  &  Crockett.  91  Va.  601 ;  and  C.  &  O.  R.  R  Ca 
V.  Am.  Exchange  Bank,  92  Va.  495.  The  principal  case 
was  cited  with  approval  by  Lucas,  P.,  in  the  case  of 
Zouch  V.  C.  &  O.  R.  R  Co.,  36  W.  Va.  528.  15  S.  £.  1»; 
Martin  v.  B.  &  O.  R  R.  Co.,  14  W.  Va.  193. 

§Evldence— Res  OejtflD— Hearsay.— The  decision  in  the 
principal  case  as  to  the  distinction  of  hearsay  evidence 
from  part  of  the  res  gestce  is  cited  and  followed  in 
Reusch  V.  Roanoke,  etc.,  Co.,  91  Va.  537;  also.  In  Nor- 
folk &  C.  R.  R.  Co.  V.  Suffolk  Lumber  Co.,  92  Va.  444; 
Coyle  V.  B.  &  O.  R.  R.  Co.,  11  W.  Va.  108:  Hawker  r. 
B.  &  O.  R.  R  Co.,  15  W.  Va,  637. 
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Upon  the  hearing  on  the  demurrer,  the 
court  sustained  the  demurrer  to  the  third 
count,  but  overruled  it  in  all  other  respects : 
and  on  the  trial  there  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $1,344; 
and  the  defendant  applied  to  this  court  for  a 
writ  of  error  and  supersedeas;  which  was 
awarded.  The  case  is  sufficiently  stated  by 
Judge  Christian  in  his  opinion. 

Crockett  and  Blair,  for  the  appellant. 

Sheffey  and  Caldwell,  for  the  appellee. 

830  ♦Christian  J.  The  important  and 
interesting  question  we  have  to  deter- 
mine in  this  case  is,  whether  a  railroad  com- 
pany can  by  express  contract  limit  its  liabil- 
ity as  a  common  carrier,  so  as  to  protect  itself 
against  all  injuries  received  and  losses  in- 
curred, except  by  the  gross  negligence  of  the 
company,  its  agents,  servants  and  em- 
ployees. 

While  there  are  other  questions  presented 
in  the  record  which  it  becomes  necessary  to 
pass  upon,  the  main  question,  which  was 
argued  with  much  ability  and  learning  by 
the  counsel  on  both  sides,  is  the  one  above 
stated,  and  will  be  the  question  first  con- 
sidered. 

The  plaintiff  in  error,  John  T.  Sayers, 
was  a  cattle  dealer.  He  delivered,  on  the  3d 
January  1870,  to  the  said  railroad  company, 
at  Max  Meadows,  a  station  on  said  railroad, 
a  lot  of  fat  cattle  for  transportation  to  the 
city  of  .Lynchburg,  then  the  eastern  termi- 
nus of  said  road.  The  cattle  were  received 
by  the  agent  of  said  railroad  company,  and 
the  following  paper,  signed  by  said  agent, 
was  delivered  to  and  accepted  by  said 
Sayers : 

"Form  No.  38 — Transportation  Depart- 
ment, Virginia  and  Tennessee  Railroad 
Company. 

Notice. — lyive  Stock  in  car  loads  will  not 
be  taken  at  the  special  rates  indicated  by 
the  tariff,  but  will  be  charged  first  class 
rates  on  15,000  pounds  per  small  car,  and 
20,000  per  large  car  load,  unless  the  'ship- 
per and  agent  execute  the  following  live 
stock  contract : 

Received  by  the  Va.  and  Tenn,  Railroad 
of  John  T.  Sayers,  Jr.,  the  following  de- 
scribed live  stock : 

Gonslgnee.  Destination  &c. 

J.  T.  Sayers,  Richmond. 

Cbarffes  136.80. 

Consigned  as  per  margin  to  be  trans- 
331  ported  by  the  *Va.  and  Tenn.  Rail- 
road Company  to  its  freight  station  at 
lyynchburg,  Va.,  ready  to  be  delivered  to, 
and  unloaded  by  the  consignee,  or  upon  his 
order,  or  to  such  company  or  carrier  of  the 
same  to  be  forwarded  beyond  said  station 
whose  line  may  be  considered  a  part  of  the 
ronte  to  the  destination  of  said  stock,  it 
being  distinctly  understood  that  the  respon- 
sibility of  the  Va.  &  Tenn.  railroad  com- 
pany and  connecting  lines,  as  common 
carriers,  shall  cease  at  destination,  upon 
the  following  conditions,  to  wit : 

That,  whereas  the  Va.  A  Tenn.  railroad 
and   connecting  lines  transport  live   stock 


Description  of 
stock.  1  car 
load  fat  cattle 


Welffht 
18.000. 


only  at  first  class  rates,  except  when,  on 
consideration  of  a  reduced  rate  by  the  car 
load,  the  owner  and  shipper  assumes  certain 
risks  specified  below.  Now,  on  considera- 
tion of  the  said  railroad  agreeing  to  trans- 
port the  above  described  live  stock  at  the 
reduced  rate  of  thirty-six  dollars  and  eighty 
cents  per  car  load  and  a  free  passage  to 
the  owner  or  his  agent  on  the  train  with 
the  stock,  the  said  owner  and  shipper  do 
hereby  assume  and  release  the  said  railroad 
from  all  injury,  loss  and  damage  or  depre- 
ciation which  the  animals  or  either  of  them 
may  suffer  in  consequence  of  either  of  them 
being  weak,  or  escaping  or  injuring  them- 
selves or  each  other,  or  in  consequence  of 
overloading,  heat,  suffocation,  fright, 
viciousness,  or  of  being  injured  by  fire,  or 
the  burning  of  any  material,  while  in  the 
possession  of  the  company;  and  from  all 
other  damage  incidental  to  railroad  or  steam- 
boat transportation,  which  shall  not  be 
established  to  have  been  caused  by  the  gross 
negligence  or  delinquency  of  any  of  the 
officers  or  agents  of  the  said  railroad  or 
steamboat  companies. 

*  *  *  *  And  it  is  further  agreed 
that  the  owners  and  shippers  or  persons 
in  charge  of  stock  assume  and  release  said 
railroad  company  and  connecting 
332  *lines  from  all  risk  of  personal  injury 
while  upon  *or  about  the  train  of  the 
company. 

And  this  agreement  further  witnesseth, 
that  the  said  owner  or  shipper  has  this  day 
delivered  to  said  company  the  live  stock 
described  above  to  be  transported  on  the  con- 
ditions, stipulations  and  understandings 
above  expressed,  which  have  been  explained 
to  and  fully  understood  and  duly  accepted 
by  the  said  owner  and  shipper. '  *  Signed  T. 
J.  Hanson,  station  agent,  and  endorsed 
**live  stock  contract  between  Va.  &  Tenn. 
railroad  and  John  T.  Sayers,  Jan.  3d,  1870." 

The  cattle  of  the  plaintiff  (the  defendant 
in  error)  were  all  destroyed  in  consequence 
of  the  car  in  which  they  were  placed  for 
transportation  being  precipitated  over  the 
Otter  bridge  on  said  railroad  between  Max 
Meadows,  where  they  were  shipped,  and 
Lynchburg,  the  point  of  destination.  Suit 
was  brought  by  Sayers  against  the  railroad 
company  in  the  Circuit  court  of  Wythe,  the 
declaration  charging,  in  various  forms  in 
several  counts,  that  the  injury  and  loss  sus- 
tained by  the  plaintiff,  in  the  destruction 
of  his  cattle,  was  caused  by  negligence  of 
the  agents,  employees  and  servants  of  said 
railroad  company.  In  the  defence  to  this 
action  the  railroad  company  mainly  relied 
upon  their  contract  with  the  plaintiff;  and 
while  denying  all-  negligence,  insisted  that 
under  their  contract  with  the  plaintiff  they 
could  only  be  held  liable  for  gross  negli- 
gence ;  which  the  evidence  failed  to  estab- 
lish. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  one  thousand 
three  hundred  and  fifty-four  dollars.  Upon 
this  verdict  a  judgment  was  entered  for  the 
plaintiff;  and  thereupon  the  defendant  ap- 
plied for  and  obtained  a  writ   of  error  from 
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this  court.    The  instructions  offered  by 

333  both  plaintiff  *and  defendant,  those  re- 
fused and  those  given,  raise  the  ques- 
tion whether  a  railroad  company  can  limit  its 
liability  as  a  common  carrier  by  express 
contract,  so  as  to  excuse  itself  for  negli- 
gence, unless  such  negligence  amounts  to 
gross  negligence;  in  other  words,  whether 
it  can  by  contract  excuse  itself  from  negli- 
gence at  all.  The  court  below  held  that  it 
could  not;  that  if  the  loss  was  occasioned 
by  the  negligence  of  the  company  or  its 
agents,  no  contract  they  could  make  with 
the  shipper  or  consignee,  however  plainly 
expressed,  could  release  the  company.  It  is 
this  judgment  of  the  circuit  court,  thus 
expounding  the  law,  we  are  first  called 
upon  to  review. 

This  question  is  one  of  first  impression  in 
this  state.  While  it  has  been  the  subject 
of  much  judicial  discussion  in  England  and 
many  of  the  states  of  this  Union,  where  the 
decisions  have  been  to  some  extent  conflict- 
ing, the  precise  question  has  never  been 
decided  by  this  court.  We  have,  therefore, 
^iven  to  the  subject  a  careful  and  candid 
investigation. 

Railroad  companies  are  invested  '  with 
the  powers  and  subject  to  the  liabilities  of 
common-  carriers.  At  common  law  persons 
and  corporations  exercising  such  public  em- 
ployment are,  upon  grotmds  of  public  pol- 
icy, held  to  a  stringent  liability,  which  is 
not  exacted  of  ordinary  bailees.  At  com- 
mon law,  they  are  insurers,  to  a  certain  ex- 
tent, of  the  goods  entrusted  to  them,  and 
are  held  responsible  for  all  injuries  thereto, 
except  those  caused  by  the  act  of  God  or  the 
public  enemies.  The  law  which  fixed  these 
rights  and  obligations  is  of  ancient  origin 
and  founded  upon  grounds  of  public  policy. 
The  exclusive  possession  of  the  property 
in  the  carrier,  the  ordinarily  exclusive  pos- 
session by  him  of  the  means  of  evidence, 
the  facility  of  embezzlement,  and  of  col- 
lusions with  thieves  and  robbers,  and 

334  *the  entire   separation   of   the   owner 
from  his  property  during  the  transit, 

are  some  of  the  leading  grounds  of  public 
policy  which  gave  rise  to  this  extraordinary 
responsibility. 

These  rigorous  rules  of  the  common  law 
have  been  modified,  sometimes  by  legisla- 
tion and  more  frequently  by  decisions  of  the 
courts,  to  the  extent  that  the  carrier  may 
by  express  contract  limit  his  liability  as  an 
insurer.  Thus  by  an  act  of  Congress  passed 
in  1851  in  relation  to  sea-going  vessels,  ship- 
owners are  relieved  from  all  responsibility 
for  loss  by  fire,  unless  caused  by  their  own 
design  or  neglect;  and  from  responsibility 
for  loss  of  money  and  other  valuables 
named,  unless  notified  of  their  character 
and  value.  And  there  is  similar  legislation 
in  some  of  the  states,  as  I  am  informed,  but 
to  whose  statutes  I  have  not  access  here. 
But  the  common  law  rules  have  been  relaxed 
in  most  of  the  states  by  the  decision  of  the 
courts,  to  the  extent  of  granting  by  express 
contract,  or  notice  brought  home  to  the 
shipper,  a  limitation  of  their  liabilities  as 
insurers.     Even  the  policy  of  such  limitation 


has  been  doubted  by  learned  judges  and 
eminent  writers  on  this  subject.  *'As  the 
duties  and  responsibilities  of  public  car- 
riers are  prescribed  by  public  policy,  it  has 
been  seriously  doubted,"  says  Mr.  Justice 
Bradley,  (17  Wall.  U.  S.  R.  359,)  • 'whether 
the  courts  did  wisely  in  allowing  that  policy 
to  be  departed  from  without  legislative 
interference,  by  which  needed  modificationi 
could  have   been    introduced  into  the  law." 

It  would  be  an  instructive  and  interesting 
investigation  to  trace  the  causes  which  led 
to  the  relaxation  of  the  rigorous  rules  of 
the  common  law,  and  to  note  how  strenuooslj 
the  courts  for  a  long  time  resisted  ail 
attempts  of  common  carriers  to  limit 
336  their  common  *law  liabilities.  It  is 
easy  to  perceive  that  the  modification 
of  the  common  law  grew  out  of  the  great 
hardship  incurred  by  the  carrier  in  certain 
special  cases;  for  instance,  cases  where 
goods  of  great  value,  or  subject  to  extra 
risk,  were  delivered  to  him  without  notice 
of  their  character,  or  where  losses  happened 
by  sheer  accident  without  any  possibility 
of  fraud  or  collusion  on  his  part,  such  as 
accidental  fire,  collision  at  sea,  &c.  Such 
cases  as  these  led  to  a  relaxation  of  the  rule 
to  the  extent  of  authorizing  certain  exemp- 
tion from  liability  in  such  cases,  to  be 
secured  either  by  public  notice  brought 
home  to  the  owner  of  the  goods,  or  by  insert- 
ing exemptions  from  liability  in  the  bill  of 
lading  or  other  contract  of  carriage. 

That  a  common  carrier  may  limit  his  com- 
mon law  liability  to  the  extent  above  indi- 
cated, may  now  be  considered  as  well  settled. 

But  the  important  question  is,  how  far  can 
he  go  beyond  that?  Can  he  secure  by  contract 
an  exemption  from  liability  for  acts  arising 
out  of  his  own  negligence  or  that  of  his 
agents?  Can  he  by  contract  limit  his  respon- 
sibility only  to  a  case  of  gross  negligence, 
as  is  attempted  in  this  case? 

In  this  state,  as  before  observed,  these 
questions  have  never  been  the  subject  of 
judicial  investigation.  We  must,  therefore, 
look  for  authority  to  the  works  of  eminent 
authors  which  are  the  recognized  textbooks 
of  the  law  on  this  subject,  and  to  the  deci- 
sions of  the  Supreme  court  of  the  United 
States  and  of  our  sister  states,  as  well  as 
the  decisions  of  the  E^nglish  courts,  and 
from  these  sources  of  high  authority  settle 
the  law  upon  this  important  question  for 
this  state. 

Mr.  Justice  Story  in  his  work  on  bail- 
ments, }  571,  says:  *'But  an  inquiry  may 
be  made  whether  the  carrier  will  not  be 
liable  also  for  ordinary  negligence, 
336  *as  well  as  for  gross  negligence,  not- 
withstanding such  notices — (i.  e., 
such  notices  as  are  brought  home  to  the 
party,  and  thereby  constituting  an  express 
contract.  There  are  dicta  by  various  judges 
indicating  that  the  common  rule  of  ordinary 
diligence,  in  common  cases  of  hire,  is  appli- 
cable to  the  case  of  carriers  under  notice. 
On  the  other  hand  there  are  declarations 
of  judges  at  nisi  prius,  as  well  as  their  opin- 
ions in  banc,  which  seem  to  put  it  as  a 
question  of   gross  negligence  or  not.     The 
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question  may  now  be  considered  at  rest,  by 
an  adjudication  entirely  satisfactory  in  its 
reasoning-,  and  turning-  upon  the  very  point, 
in  which  it  was  held  that  in  case  of  such 
notice  the  carrier  is  liable  for  losses 
and  injuries  occasioned  not  only  by 
gfToss  negligence,  but  by  ordinary  negli- 
g-ence;  or  in  other  words,  the  carrier  is 
bound  to  ordinary  diligence."  The  author, 
to  sustain  this  view,  refers  to  Wyld  v.  Pick- 
ford,  8  Mees.  A  Welb.  442,  461.  Referring  to 
that  case,  I  find  that  Mr.  Baron  Parke  uses 
the  following  language:  **Upon  reviewing 
the  cases  on  this  subject,  the  decisions  and 
dicta  will  not  be  found  altogether  uniform, 
and  some  uncertainty  still  remains  as  to  the 
ground  on  which  cases  are  taken  out  of  the 
operation  of  these  notices.  * '  After  reference 
to  a  number  of  cases  he  says :  *  *The  weight 
of  authority,  however,  seems  to  be  in  favor 
of  the  doctrine,  that  in  order  to  render  a 
carrier  liable  after  such  notice,  it  is  not 
necessary  to  prove  a  total  abandonment  of 
that  character,  or  an  act  of  willful  miscon- 
duct, but  that  it  is  enough  to  prove  an  act 
of  ordinary  negligence,  which  is  gross  neg- 
ligence in  the  sense  in  which  it  has  been 
understood  in   the   last    mentioned   cases." 

Judge  Redfield,  in  his  valuable  work  on 
Carriers  and  other  Bailees,  {  156, 
337  says:  **There  is  certainly  *8omething 
very  incongruous  and  not  little  re- 
volting to  the  moral  sense  that  a  bailee  for 
hire  should  be  allowed  to  stipulate  for  ex- 
emption from  the  consequences  of  his  own 
negligence,  ordinary  or  extraordinary.  A 
laborer,  domestic,  or  mechanic,  who  should 
propose  such  a  stipulation,  would  be  re- 
garded as  altogether  unworthy  of  confidence 
in  any  respect,  and  the  employee  who  should 
submit  to  such  a  condition  must  be  reduced 
to  extreme  necessity,  one  would  suppose," 
After  an  interesting  review  of  the  cases  on 
the  subject,  and  after  quoting  the  general 
rule  of  law  upon  this  point  as  stated  by 
Baron  Parke  in  Wyld  v.  Pickford  (supra), 
the  learned  author  remarks,  i  163:  **This 
seems  to  be  placing  the  effect  of  such  notices 
upon  a  reasonable  basis,  and  most  of  the 
American  cases  will  be  found  to  have  adopted 
in  the  main  similar  views." 

With  this  reference  to,  and  extracts  from, 
the  works  of  Story  and  Redfield,  I  come  now 
to  consider  the  cases  decided  by  the  Supreme 
Court  of  the  United  States  and  of  the  other 
states. 

The  question  we  are  now  considering  has 
been  more  than  once  determined  by  the 
Supreme  Court  of  the  United  States.  The 
first  case  to  be  noticed  is  the  case  of  The 
New  Jersey  Steam  Navigation  Company 
V-  Merchants  Bank  of  Boston,  reported  in  6 
Howard  344,  and  decided  in  1848.  The  case 
was  this,  and  grew  out  of  the  burning  of 
the  steamer  Lexington.  Certain  money 
belonging  to  the  bank  had  been  intrusted 
to  Harden's  express  to  be  carried  to  Boston, 
and  was  on  board  the  steamer  when  she  was 
destroyed.  By  agreement  between  the 
steamboat  company  and  Harden,  the  crate 
of  the  latter  and  its  contents  were  to  be  at 
his  sole  risk.     The  court  held  this   agree- 


ment valid  so  far  as  to  exonerate   the 

338  steamboat  company  from  the  *respon- 
sibility   imposed   by   law,  but   not  to 

excuse  them  from  misconduct  or  negligence. 
Mr.  Justice  Nelson,  delivering  the  opinion 
of  the  court,  said:  * 'Although  he,  the  car- 
rier, was  allowed  to  exempt  himself  from 
losses  arising  out  of  events  and  accidents 
against  which  he  was  a  sort  of  insurer;  yet 
inasmuch  as  he  had  undertaken  to  carry  the 
goods  from  one  place  to  another,  he  was 
deemed  to  have  incurred  the  same  degree 
of  responsibility  as  that  which  attaches  to 
a  private  person  engaged  casually  in  the 
like  occupation,  and  was  therefore  bound  to 
use  ordinary  care  in  the  custody  of  the 
goods." 

The  next  case  which  came  before  the 
Supreme  Court  of  the  United  States  was 
Philadelphia  &  Reading  Railroad  Company 
V.  Derby.  That  was  the  case  of  a  free  pas- 
senger— a  stockholder  of  the  company  taken 
over  the  road  by  the  president  to  examine 
its  condition — and  it  was  contended  in  argu- 
ment that  as  to  him  nothing  but  **gToss 
negligence"  would  make  the  company 
liable.  Mr.  Justice  Grier,  delivering  the 
opinion  of  the  court,  said:  **When  carriers 
undertake  to  convey  persons  by  the  power- 
ful but  dangerous  agency  of  steam,  public 
policy  and  safety  requires  that  they  be  held 
to  the  greatest  possible  care  and  diligence ; 
and  whether  the  consideration  for  such 
transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  passengers  should  not 
be  left  to  the  sport  of  chance  or  the  negli- 
gence of  careless  agents.  Any  negligence 
in  such  cases  may  well  deserve  the  epithet 
of  'gross.'  "  14  How.  U.  S.  R.  486.  In  a 
subsequent  case  this  doctrine  was  reaffirmed, 
**as  resting  not  only  on  public  policy,  but 
on  sound  principles  of  law."  Steamboat 
New  World  v.  King,  16  How.  U.  S.  R.  469- 
494.  In  York  Company  v.  Cen*l  R.  R.,  3 
Wall.  U.  S.  R.113,  the  same  court,  after 

339  conceding  that  the  responsibility  *ira- 
posed  on  the  carrier  of  goods  by   the 

common  law  may  be  restricted  and  qualified 
by  express  stipulation,  adds:  Where  such 
stipulation  is  made,  and  it  does  not  cover 
losses  from  negligence  and  misconduct,  we 
can  see  no  just  reason  for  refusing  its  recog- 
nition and  enforcement. 

In  the  case  of  Express  Company  v.  Ronn- 
ledge  Brothers,  the  carriers  were  sued  for 
the  value  of  gold  dust  delivered  to  them  on 
a  bill  of  lading,  excluding  liability  for  any 
loss  or  damage  by  fire,  act  of  God,  enemies 
of  the  government,  or  dangers  incidental 
to  a  time  of  war.  The  company  was  held 
liable  for  a  robbery  by  a  predatory  band 
of  armed  men  (which  was  one  of  the  ex- 
cepted risks),  because  they  negligently  and 
needlessly  took  a  route  which  was  exposed 
to  such  incursions.  The  judge  at  the  trial 
charged  the  jury  that  although  the  contract 
was  legally  sufficient  to  restrict  the  liabil- 
ity of  the  defendants  as  common  carriers, 
yet  if  they  were  guilty  of  actual  negligence, 
they  were  responsible ;  and  that  they  were 
chargeable  with  negligence,  unless  they 
exercised  the  care  and  prudence  of  a  prudent 
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man.  in  his  own  affairs.  The  Supreme  Court 
held  this  to  be  a  correct  statement  of  the 
law.     8  Wall.  U.  S.  R.  342,  352. 

The  most  recent  case  decided  by  the  Su- 
preme Court  of  the  United  States  is  the  case 
of  Railroad  Company  v.  I^ockwood,  17  Wall. 
U.  S.  R,  357.  This  case  would  seem  to  be 
exactly  in  point.  It  was  a  case  of  injury  to 
a  cattle  drover  traveling-  on  a  stock  train 
upon  a  free  pass,  and  when  there  was  an 
express  contract  that  he  should  take  all 
risks  of  injury  to  the  stock  and  of  per- 
sonal injury  to  himself.  The  unanimous 
judgment  of  the  court  in  that  case  estab- 
lished the  following  propositions,  as  laid 
down  by  Mr.  Justice  Bradley:  1.  A  com- 
mon carrier  cannot  lawfully   stipulate 

340  for   exemption   *from     responsibility, 
when    such  exemption  is  not  just  and 

reasonable  in  the  eye  of  the  law.  2.  It  is 
not  just  and  reasonable  in  the  eye  of  the 
law  to  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  himself  or  his 
servants.  3.  These  rules  apply  both  to 
common  carriers  of  goods  and  common  car- 
riers of  passengers.  4.  They  apply  to  a  case 
of  a  drover  traveling  on  a  stock  train  to  look 
after  his  cattle,  and  having  a  free  pass  for 
that  purpose. 

I  have  thus  far  given  the  adjudications  of 
the  Supreme  court  of  the  United  States 
upon  the  question  under  consideration,  as 
well  as  the  opinions  of  authors  of  recognized 
authority,  to  show  that  a  common  carrier 
cannot  by  express  contract  limit  his  com- 
mon law  liability  to  the  extent  of  exemption 
from  responsibility  for  the  negligence  of 
himself  or  his  servants. 

I  come  now  to  notice  the  course  of  decision 
in  the  different  states  of  the  Union. 

First,  as  to  the  decisions  in  the  state  of 
New  York.  Up  to  the  year  1858,  the  course 
of  decision  in  that  state  had  been  in  con- 
formity with  the  principles  announced  in 
the  cases  decided  by  the  Supreme  Court  of 
the  United  States  above  referred  to.  But 
in  a  case  decided  in  1858 — Wells  v.  N.  Y. 
Central  Railroad  Company,  26  Barb.  R.  641 
— the  Supreme  Court  of  that  state  seems  to 
have  given  its  assent,  for  the  first  time,  to 
the  proposition  that  a  common  carrier  may 
stipulate  against  responsibility  for  the  neg- 
ligence of  his  servants;  and  this,  contrary 
to  the  decisions  before  that  time,  may  now 
be  taken  as  the  settled  law  of  New  York. 
See  opinion  of  Mr,  Justice  Bradley,  17  Wall. 
U.  S,  R.  369.  But  this  conclusion  was 
reached  against  the  earnest  protest  of  some 
of  the  ablest  judges  of  that  state.  And 
Judge  Davis,  in  Stimson  v.  N,  Y.  Central 
R.  R.    Co.,  32  New   York  R.  333,  337, 

341  *significantly  remarks,  in  commenting 
on  the  recent  decisions   in  that  state : 

**The  fruits  of  this  rule  are  already  being 
gathered  in  increasing  accidents  through 
the  decreasing  care  and  negligence  on  the 
part  of  these  corporations,  and  they  will 
continue  to  be  reaped  until  a  just  sense  of 
public  policy  shall  lead  to  legislative  restric- 
tion upon  the  power  to  make  this  kind  of 
contracts.  *  * 


In  Pennsylvania  a  long  course  of  decisions 
settles  the  doctrine  that  a  common  carrier 
cannot,  by  notice  or  express  contract,  limit 
his  liability  so  as  to  exonerate  him  from 
responsibility  for  his  own  negligence  or 
that  of  his  servants. 

In  Farnham  v.  Camden  R.  R.  Co. ,  55  Penn. 
St.  R.  53,  Chief  Justice  Thompson,  deliver- 
ing the  opinion  of  the  court,  says:  The 
doctrine  is  firmly  settled  in  this  state,  that 
a  common  carrier  cannot  limit  his  liability 
so  as  to  cover  his  own  or  his  servants* 
negligence.  In  Penn.  R.  R.  Co.  v.  Hender- 
son, 51  Penn.  R.  315,  a  drover's  pass  stipu- 
lated for  immunity  of  the  company  in  case 
of  injury  from  negligence  of  its  agents  or 
otherwise.  Judge  Read,  after  a  careful 
review  of  the  Pennsylvania  decisions,  sajs: 
This  endorsement  releases  the  companj 
from  all  liability,  for  any  cause  whatever, 
for  any  loss  or  injury  to  the  person  or  prop- 
erty, however  it  may  have  been  occasioned ; 
and  our  doctrine,  settled  by  the  above  deci- 
sions, made  upon  grave  deliberation,  de- 
clares that  such  a  release  is  no  excuse  for 
negligence.  See  also  8  Penn.  R.  479;  16 
Id.    67;  30  Id.  242;  63  Id.  14. 

In  Ohio  the  cases  are  very  decided  on  this 
subject,  and  reject  all  attempts  of  the  car- 
rier to  stipulate  against  his  own  neglig-ence 
or  that  of  his  servants.  In  Davidson  v. 
Graham,  2  Ohio  St.  R.  131,  the  court,  after 
conceding  the  right  of  the  carrier  to 
342  make  special  ^contracts  to  a  certain 
extent,  says:  **He  cannot,  hovrever, 
protect  himself  from  losses  occasioned  by 
his  own  fault.  He  exercises  a  public  employ- 
ment, and  diligence  and  good  faith  in  the 
discharge  of  his  duties  are  essential  to  his 
public    duties.  »         ♦         *         ♦  • 

And  public  policy  forbids  that  he  should  be 
relieved  by  special  agreement  from  that 
degree  of  diligence  and  fidelity  that  the  law 
has  exacted  in  the  discharge  of  his  duties." 
See  also  Welsh  v.  Pittsburgh,  Ft.  Wayne  A, 
Chicago  R.  R.,  10  Ohio  St.  R.  65;  Jones  v. 
Vorhees,  10  Ohio  R.  145 ;  21  Id.  722 ;  19  Id. 
1,  221,  260. 

The  decisions  of  the  Supreme  courts  of 
Maine  and  Massachusetts  are  to  the  same 
effect,  by  one  unbroken  current.  To  the  same 
purport  are  the  decisions  of  many  of  the 
other  states,  which  time  and  space  only 
permit  me  to  mention  passim,  but  which 
are  well  worthy  of  attentive  perusal  and 
more  particular  notice.  See  31  Ind.  394;  2 
Rich'd  (Sou.  Ca.)  286;  28  Georgia  543;  37 
Alabama  247;  39  Miss.  822;  20  Ix»aisiana 
Annual  302. 

After  this  hasty  review  of  the  decisions 
of  the  American  courts  on  the  question 
before  us,  I  will  now  make  brief  reference 
to  the  English  cases. 

Up  to  the  year  1832,  the  course  of  the 
English  decisions  had  been  uniformly 
against  permitting  a  common  carrier  to 
contract  for  exemption  of  responsibility  for 
loss  or  injury  resulting  from  his  own  neg- 
ligence or  that  of  his  servants.  And  con- 
sequently, in  Mr.  Justice  Story's  work  on 
Bailments,  published  in  1832,  he  correctly 
gives  the  state  of  the  English  law  as  stated 
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supra.  But  between  that  time  and  the 
pas&ag^e  of  the  railway  and  canal  traffic  act, 
passed  in  1854,  there  was  a  change  of  opinion 
on  the   subject;  and  it  was   held  in   several 

cases  that  carriers  could  stipulate  for 
3A3     exemption    *from   liability,    even   for 

their  own  gross  negligence.  See  Carr 
V.  I^ancashire  &Yorkshire  R.  R.  Co.,  7  Exch. 
R.  707 ;  Peck  v.  North  Staffordshire  Railway 
Co.,  10  Ho.  Lord  Cases  473. 

In  the  last  named  case,  decided  in  1862, 
Mr.  Justice  Blackburn,  after  an  able  and 
interesting  review  of  the  course  of  deci- 
sion in  England  on  this  subject,  and 
referring  to  Mr.  Justice  Story's  work  on 
Hailments,  published  in  1832,  quoted  in 
the  opinion  (supra),  says:  **In  my  opinion, 
the  weight  of  authority  was  in  1832  in  favor 
of  this  view  of  the  law;  but  the  cases 
decided  in  our  courts  between  1832  and  1854 
establish  that  this  was  not  the  law,  and  that 
a  carrier  might  by  a  special  notice  make  a 
contract  limiting  his  responsibility  even  in 
the  cases  here  mentioned  of  gross  negli- 
g-ence,  misconduct,  or  fraud  on  the  part  of 
his  servants;  and,  as  it  seems  to  me,  the 
reason  why  the  legislature  intervened,  in 
the  railway  and  canal  traffic  act  of  1854, 
was  because  it  thought  that  the  companies 
took  advantage  of  these  decisions  (in  Story's 
language)  **to  evade  altogether  the  salutary 
policy  of  the  common  law." 

In  the  same  case,  Lord  Chief  Justice 
Cockburn,  referring  to  the  case  of  Carr  v. 
Lancashire  <& Yorkshire  Railroad  Co.  (supra), 
in  which  it  was  held  that  a  common  carrier 
might  by  express  contract  release  himself 
from  liability  even  for  gross  negligence, 
says:  **In  a  very  short  time  after  the  deci- 
sion of  this  case  was  pronounced,  the  act 
of  Parliament  was  passed,"  (known  as  the 
railroad  and  canal  act).  **It  cannot  be 
doubted  that  the  object  of  the  legislature  in 
passing  it  was  to  prevent  these  contracts, 
in  which  any  liability  for  negligence  is 
either  entirely  excluded  or  made  conditional 
on  the  payment  of  a  premium." 

The   railway   and  canal  traffic   act, 
344   passed  in  1864,  *adopted  in  consequence 

of  these  decisions,  provides:  **J  7. 
Every  such  company  shall  be  liable  for  the 
loss  of,  or  any  injury  done  to,  any  horses, 
cattle  or  other  animals,  or  to  any  article, 
goods  or  things.,  in  the  receiving,  forward- 
ing or  delivering  thereof,  occasioned  by 
the  neglect  or  default  of  such  company  or 
its  servants,  notwithstanding  any  notice, 
condition  or  declaration  made  or  given  by 
such  company  contrary  thereto,  or  in  any 
wise  limiting  such  liability,  every  such 
notice,  condition  or  a  declartion,  being  there- 
by declared  to  be  null  and  void." 

It  will  thus  be  seen  by  this  act  of  Parlia- 
ment, the  salutary  rule  of  public  policy, 
which  prohibits  a  common  carrier  from  limit- 
ing his  liability  so  as  to  exonerate  him  from 
the  consequences  of  his  own  negligence,  has 
been  in  effect  reinstated  in  England;  and 
the  evils  growing  out  of  the  change  in  the 
course  of  decisions,  and  the  departure  from 
those  wise  and  salutar3'  decisions  which 
had  prevailed   in     the   English   courts    for 


more  than  half  a  century,  had  at  last  to  be 
corrected  by  an  act  of  Parliament,  restoring 
the  older  and  better  rule  of  law. 

From  this  review  of  the  American  and 
English  decisions,  I  am  constrained  to  con- 
clude that  the  great  weight  of  authority  is 
in  favor  of  declaring  that  the  salutary  rule 
of  law  and  public  policy,  which  forbids  a 
common  carrier  from  exempting  himself 
from  liability  by  express  contract  or  other- 
wise for  his  own  negligence,  whether  gross 
or  ordinary,  should  be  firmly  adhered  to 
and  maintained  by    the  courts  of  this  state. 

But  it  is  argued  with  much  force  by  the 
learned  counsel  for  the  appellants,  that  par- 
ties have  a  right  to  make  their  own  contracts ; 
that  it  is  no  concern  of  the  public  on  what 
terms    an   individual     has   his   goods 

345  carried;  *that  if  he   chooses  to  accept 
all  the   risks    by   paying   less  for  the 

carriage,  how  does  it  concern  the  public, 
and  what  public  policy  does  it  violate,  how 
are  public  morals  or  public  interests  affected? 
Is  it  not  a  restriction  upon  trade  and  com- 
merce, and  an  invasion  of  personal  rights, for 
the  courts  to  interfere  and  to  declare  such 
agreements,  voluntarily  and  deliberately 
made,  null  and  void?  Such  arguments  as 
these  were  also  urged  in  the  case  of  Railroad 
Company  V.  I^ockwood  (supra)  378,  and  were 
thus  conclusively  answered  by  Mr.  Justice 
Bradley ;  and  I  cannot  do  better  than  to  adopt 
his  answer:  **Is  it  true,"  he  says,  **that 
the  public  interests  are  not  affected  by  in- 
dividual contracts  of  the  kind  referred  to? 
Is  not  the  whole  business  community  affected 
by  holding  such  contracts  valid?  If  held 
valid,  the  advantageous  position  of  the 
companies  exercising  the  business  of 
common  carriers  is  such  that  it  places 
it  in  their  power  to  change  the  law  of 
common  carriers  in  effect  by  introducing 
new  rules  of  obligation.  The  carrier  and 
his  customer  do  not  stand  on  a  footing  of 
equality.  The  latter  is  only  one  individual 
of  a  million.  He  cannot  afford  to  higgle  or 
stand  out  and  seek  redress  in  a  court.  His 
business  does  not  admit  such  a  course.  He 
prefers  rather  to  accept  every  bill  of  lading 
or  to  sign  every  paper  the  carrier  presents, 
often,  indeed,  without  knowing  what  the 
one  or  the  other  contains.  In  most  cases  he 
has  no  alternative  but  to  do  this  or  abandon 
his  business. ' '  These  cogent  and  just  views 
of  Mr.  Justice  Bradley  are  as  strongly  illus- 
trated by  the  case  we  have  before  us  as 
the  one  he  was  considering.  In  this  case 
the  rairoad  company  require  the  drover 
to  pay  on  his  cattle  as  first  class  freight, 
unless  he  signed  the  contract.  He  therefore 
would   have   had  to  pay  the  enormous 

346  sum  of  $6.60  per  head  for  each  ^animal, 
or  $113  per  car  load,  instead  of  $36.    No 

drover  could  afford  to  pay  these  rates ;  and 
this  case  is  a  strong  illustration  of  how 
completely  parties  are  in  the  power  of  the 
railroad  companies,  and  how  necessary  it 
is  to  stand  firmly  by  those  principles  of  law 
by  which  the  public  interests  are  protected. 
The  inequality  of  the  parties,  the  compul- 
sion under  which  the  customer  is  placed, 
1  and   the   obligations  of  the  carrier   to  the 
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public,  operate  with  full  force  to  divest  such 
transaction  of  validity.  The  business  of  the 
common  carrier  is  mostly  concentrated  in 
the  hands  of  powerful  corporations  whose 
position  in  the  body  politic  enables  them  to 
control  it.  They  do  in  fact  control  it,  and 
impose  such  conditions  upon  travel  and 
transportation  as  they  see  fit,  which  the 
public  is  compelled  to  accept.  These  cir- 
cumstances furnish  an  additional  argument, 
if  any  were  needed,  to  show  that  the  con- 
ditions imposed  by  common  carriers  oug-ht 
not  to  be  adverse  (to  say  the  least)  to  the 
dictates  of  public  policy  and  morality. 
Contracts  of  common  carriers,  like  those  of 
fiduciaries,  g-iving*  them  a  position  in  which 
they  can  take  an  undue  advantag^e  of  the 
persons  with  whom  they  contract,  must  rest 
upon  their  fairness  and  reasonablness.  It 
was  for  the  reason  that  the  limitations  of 
liability,  first  introduced  by  common  carriers 
into  these  notices  and  bills  of  lading-,  were 
just  and  reasonable,  that  the  courts  sus- 
tained them. 

It  was  just  and  reasonable  that  they  should 
not  be  responsible  for  losses  happening  by 
sheer  accident,  or  the  dang-ers  of  navig-ation, 
that  no  human  skill  could  g'uard  against; 
it  was  just  and  reasonable  that  they  should 
not  be  not  be  chargeable  for  money  or  other 
valuable  articles  liable  to  be  stolen  or  dam- 
aged, unless  apprized  of  their  character  or 
value;  it  was  just  and  reasonable  that  they 
should  not  be  responsible  for  articles 
347  liable  *to  rapid  decay,  or  for  live 
animals  liable  to  get  unruly  from 
fright,  and  to  injure  themselves  in  that 
state,  when  such  articles  or  animals  became 
injured  without  their  fault  or  negligence. 
And  when  any  of  these  just  and  reasonable 
excuses  were  incorporated  into  notices  or 
special  contracts  assented  to  by  their  cus- 
tomers, the  law  might  well  give  effect  to 
these  without  the  violation  of  any  important 
principle,  although  modifying  the  strict 
rules  of  responsibility  imposed  by  the  com- 
mon law.  The  improved  state  of  society 
and  the  better  administration  of  the  laws 
had  diminished  the  opportunities  of  col- 
lusion and  bad  faith  on  the  part  of  the 
carrier,  and  rendered  less  imperative  the 
application  of  the  iron  rule  that  he  must  be 
responsible  at  all  events.  Hence  the  exemp- 
tions referred  to  were  deemed  reasonable 
and  proper  to  be  allowed ;  but  the  proposition 
to  allow  a  public  carrier  to  abandon  alto- 
gether his  obligations  to  the  public,  and  to 
stipulate  for  exemptions  that  are  unreason- 
able and  improper,  amounting  to  an  abdica- 
tion of  the  essential  duties  of  his  employ- 
ment, ought  never  to  be  entertained.*' 

I  think,  therefore,  **that,'*  to  use  the  lan- 
guage of  Chief  Justice  Redfield,  **every 
attempt  of  carriers  by  general  notices  or 
special  contract  to  excuse  themselves  from 
responsibility  for  losses  or  damage  resulting 
in  any  degree  from  their  own  want  of  care 
and  faithfulness  is  against  that  good  faith 
which  the  law  requires  aa  the  basis  of  all 
contracts  or  employments,  and  therefore 
based  upon  principles  and  a  policy  which  the 
law  will  not  uphold." 


But  the  learned  counsel  for  the  appellant, 
in  his  able  argument  in  behalf  of  the  com- 
pany, insisted  that  the  law  recogrnized  dif- 
ferent degrees  of  negligence,  and  it  was 
legitimate  for  a  common  carrier  to  limit  his 
liability  to  losses  or  damage  from  all 

348  causes,  except  gross  ^negligence,  a& 
was  done  in  this  case  by  express  con- 
tract. I  think  an  examination  of  the  au- 
thorities will  show  that  the  distinctions 
between  **gTOSs'*  negligence  and  ordinary 
negligence  are  too  vague  and  shadowy  to  be 
of  any  practical  importance  in  the  adjudica- 
tion of  questions  of  this  sort. 

The  tendency  of  judicial  opinion  is  adverse 
to  any  distinction  between  gross  and  ordi- 
nary negligence.  In  each  case  the  negli- 
gence, whatever  epithet  we  give  it,  is  failure 
to  bestow  the  care  and  skill  which  the  sit- 
uation demands,  an4  hence  it  is  more 
strictly  accurate  to  call  it  simply  "negli- 
gence." The  decided  preponderance  of  au- 
thority is  in  favor  of  abolishing  the  vag^ue 
and  uncertain  distinctions  between  the 
different  degrees  of  negligence,  and  to  hold 
the  public  carrier  t)ound  whenever  it  is 
shown  that  the  loss  or  damage  is  occasioned 
by  negligence  at  all,  whether  gross  or 
ordinary;  or,  in  other  words,  the  carrier  is 
bound  to  ordinary  diligence.  See  1  Smith 
Lead.  Cases  (7th  Am.  ed. )  453;  Story  on 
Bailments,  {  571 ;  Wyld  v.  Pickford,  8  M. 
&  W.  442;  11  Id.  115;  2  Queen's  Bench  661; 
14  Howard  486;  17  Wall.  383. 

I  am,  therefore,  of  opinion  that  the  circuit 
court  of  Wythe  county  did  not  err  in  giving 
the  instructions  which  it  gave  the  jury,  or 
in  refusing  those  which  it  refused  to  give, 
both  sets  of  instructions  presenting  in  dif- 
ferent forms  the  question  we  have  been  dis- 
cussing, and  the  said  court  having  decided 
that  the  railroad  company  cannot  by  express 
contract  exonerate  itself  from  liability  for 
loss  or  damage  occasioned  by  the  negligence 
(whether  gross  or  ordinary)  of  its  agents, 
servants  or  employees. 

There  are  now  two  other  grounds  of  error 

assigned  which  remain  to  be  noticed.     First, 

as    to   the    demurrer    to    the     declaration; 

second,    as   to    the    admissibility     of 

349  *certain  evidence  offered  by  the  plain- 
tiff and  admitted  by  the  cour^-. 

As  to  the  first,  it  is  sufficient  to  remark 
that  a  careful  inspection  of  the  declaration 
shows  that  each  count  is  a  count  in  assump- 
sit, and  no  one  of  them  in  tort ;  so  that  in 
fact  there  is  no  misjoinder  of  counts  as 
claimed  by  the  counsel  for  the  plaintiff  in 
error,  and  the  circuit  court  was  right  in 
overruling  the  demurrer. 

The  next  ground  of  error  assigned  presents 
a  more  serious  question,  and  requires  a  more 
particular  notice.  It  is  raised  by  the  third, 
fourth  and  fifth  bills  of  exception  taken  by 
the  defendants,  and  presents  the  question 
whether  the  evidence  therein  set  forth  was 
competent  to  go  to  the  jury. 

It  was  proposed  by  the  plaintiff  to  prove 
by  the  witn'»ss,  Parish,  that  he  heard  a  negro 
brakesman,  who  was  on  the  train  with 
plaintiff's  cattle,  say,  **That  had  it  not  been 
for  the  brake  on  the  East  Tennessee  car  the 
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train  would  have  run  off  with  them  coming 
down  the  Alleghany  mountains."  This 
remark  of  the  brakesman  was  made  before 
the  accident,  and  at  Salem,  a  distance  of 
forty-two  miles  from  the  scene  of  the  dis- 
aster. It  was  further  proposed,  on  the  part 
of  the  plaintiff,  to  prove  by  the  witness 
Crockett  that  he  heard  one  Burroughs,  who 
was  a  section-master  on  defendants'  road, 
embracing  the  point  where  the  accident 
occurred,say  that  **he  (Burroughs)  expected 
an  accident  on  that  part  of  the  road  where 
said  accident  did  take  place."  This  conver- 
sation took  place  sometime  after  the  accident 
happened,  and  when  Crockett  and  the  plain- 
tiff were  coming  from  Lynchburg  on  a 
special  train  back  to  the  point  of  the  acci- 
dent, the  said  section-master.  Burroughs, 
being  on  said  special  train  with  them. 

The  question  is,  whether  these  dec- 
360  larations  of  the  ^brakesman  and  sec- 
tion-master were  competent  to  go  to 
the  jury.  The  court  below  admitted  the 
evidence.  Was  this  error?  It  is  insisted 
that  these  declarations  were  admissible 
(though  hearsay)  as  the  declarations  of 
agents.  It  is  true  that  where  the  acts  of  the 
agent  will  bind  the  principal,  there,  his 
declarations,  representations,  and  admis- 
sions, respecting  the  subject-matter,  will 
also  bind  him,  if  made  at  the  same  time  and 
constituting  part  of  the  res  gestae.  They 
are  of  the  nature  of  original  evidence  and 
not  of  hearsay,  the  representation  or  state- 
ment in  such  cases  being  the  ultimate  fact 
to  be  proved,  and  not  an  admission  of  some 
other  fact.  The  parties  own  admission, " 
whenever  made,  may  be  given  in  evidence 
against  him;  but  the  admission  or  declara- 
tion of  his  agent,  binds  him  only  when  it  is 
made  during  the  continuance  of  his  agency 
in  regard  to  a  transaction  then  depending 
et  dum  fervet  opus.  It  is  because  it  is  a 
verbal  act  and  part  of  the  res  gestae  that  it  is 
admissible  at  all.  It  is  to  be  observed  that 
the  rule  admitting  the  declarations  of  the 
agent  is  founded  upon  the  legal  identity  of 
the  agent  and  the  principal,  and  the  decla- 
ration of  the  agent  to  be  admissible,  must 
be  part  of  the  res  gestae.  1  Greenleaf, 
Redfield's  edition,  |  113,  114;  Story  on 
Agency,  {  134,  137. 

But  it  is  argued  with  some  force,  that 
these  general  rules  do  not  apply  to  corpora- 
tions which  do  their  business  entirely 
through  agents,  and  that  companies  engaged 
in  the  transportation  of  freight  and  passen- 
gers are  responsible  for  the  declarations  of 
their  agents  and  employees,  through  whose 
instrumentality  their  whole  business  is 
transacted.  This  is  a  striking  view  of  the 
subject,  and  some  few  cases  it  is  admitted 
may  be  found  adopting  this  view.  But 
Chief  Justice  Redfield,  in  his  edition  of 
1  Greenleaf,  p.  135,  \  114  (a)  and 
351  *notes,  has  collected  the  authorities, 
and  says :  *  'In  general  such  companies 
are  not  responsible  for  the  declarations  or 
admissions  of  any  of  their  servants  beyond 
the  immediate  sphere  of  their  agency  and 
during  the  transaction  of  the  business  in 
which  they  are   employed.     Thus  the  decla- 


rations of  the  conductor  of  a  railway  train, 
as  to  the  mode  in  which  an  accident  oc- 
curred, made  after  its  occurrence,  or  those 
of  an  engineer,  made  under  similar  circum- 
stances, are  not  admissible."  This  is  au- 
thority exactly  in  point.  See  also  Griffin  v. 
Montgomery  &c.  R.  R.  Co.,  26 Geo.  R.  Ill; 
Robinson  v.  Fichburg  &c.  R.  R.  Co.,  7 
Gray*s  R.  92.  In  I^ucy  v.  Hudson  River  R. 
R.  Co.,  17  New  York  Court  of  Appeals  R. 
131,  it  was  held  that  the  declaration  of  the 
driver  of  a  car,  after  the  car  had  stopped, 
assigning  the  reason  why  he  did  not  stop 
the  car  and  thus  prevent  the  injury  to  the 
plaintiff  while  crossing  the  street,  that  he 
could  not  stop  the  car  because  the  brakes 
were  out  of  order,  being  made  after  the 
injury  was  inflicted  and  the  transaction 
terminated,  is  not  admissible  against  the 
company,  in  whose  employ  such  driver  was, 
it  being  mere  hearsay.  See  also  to  this 
same  effect  the  Bellefontaine  Railway  Co. 
V.  Hunter,  5  American  R. ;  Moore  v.  Mea- 
cham,  10  N.  Y.  R.  207;  I^ane  v.  Bryant,  9 
Gray's  R.  245. 

I  think,  therefore,  upon  principle  and 
authority,  that  the  declarations  of  the 
brakesman  and  section-master  made  at  the 
time,  and  under  the  circumstances  when 
made,  were  not  a  part  of  the  res  gestae,  but 
mere  hearsay,  and  ought  to  have  been  ex- 
cluded. There  was  no  reason  why  the 
brakesman  and  section-master  should  not 
have  been  examined  as  witnesses,  and  their 
declarations  not  being  made  at  such  time 
and  under  such  circumstance  as  make  them 
a  part  of  the  res  gestae  were  mere  hear- 
say. 
362  *It  is  argued,  however,  that  the  evi- 
dence, if  excluded,  would  not  have 
changed  the  verdict  of  the  jury,  as  the  case 
was  clearly  made  out  without  it.  It  is  impos- 
sible for  this  court  to  estimate  the  effect 
which  this  evidence  had  on  the  minds  of  the 
jury,  and  it  would  be  going  beyond  our  legi- 
gitimate  function  to  enter  upon  any  such 
vain  speculation. 

The  court  erred  in  admitting  the  evidence, 
and  it  is  our  province,  without  speculating 
how  the  evidence  might  have  affected  the 
minds  of  the  jury,  simply  to  declare  it  in- 
admissible, and  for  this  error  of  the  court 
to  reverse  the  judgment,  and  to  remand  the 
cause  to  the  said  Circuit  court  for  a  new 
trial,  to  be  had  therein  in  accordance  with 
the  principles  declared  in  the  foregoing 
opinion. 

The  judgment  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel;  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  said  judgment  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  there 
is  no  error  in  the  judgment  of  the  said 
Circuit  court  in  giving  the  instructions 
given,  or  in  refusing  those  refused;  this 
court  being  of  the  opinion  that  the  said 
Circuit  court  correctly  expounded  the  law  of 
the  case,  and  that  there  was  no  error  in 
overruling  the  demurrer,    this   court    being 
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of  opinion  that  all  the  counts  were  counts  in 
assumpsit  and  none  in  tort,  and  consequently 
there  was  no  misjoinder  of  counts;  but  that 
the  said  Circuit  court  erred  in  admitting-  the 
evidence  of  the  witnesses  Crockett  and 
Parish  as  to  the  declarations  made  by  the 
brakesman  and  section  master,  those  decla- 
rations not  being  made  at   such   times   and 

under  such  circumstances  as  would 
363    have     made    them   *part   of    the    res 

gestae,  but  mere  hearsay,  which  ought 
to  have  been  excluded.  Therefore  it  is 
considered  by  the  court,  that  for  this  error 
the  said  judgment  of  the  said  Circuit  court 
be  reversed  and  annulled,  and  that  the  de- 
fendant in  error  pay  to  the  plaintiffs  in  error 
their  costs  by  them  about  the  prosecution  of 
their  said  writ  of  error  in  this  behalf  ex- 
pended; and  the  cause  is  remanded  to  the 
said  Circuit  court,  with  instructions  to  set 
aside  the  verdict  of  the  jury  and  try  the 
cause  anew,  excluding  the  aforesaid  evidence 
if  again  offered. 

Judgment  reversed. 


364       *Sayers  &  als.  v.  Wall  &  als. 

[21  Am.  Rep.  303.] 

June  Term.  1875,  Wythevllle. 

Absent,  Staplks  J.* 

I.  Real  Estate— CoaveyMice  to  Wile.— In  November 
1835  S  made  a  deed  by  which  be  conveyed  in  fee  to 
his  wife  E  his  entire  real  estate  lyinsr  in  the  county 
of  P,  his  then  residence,  of  about  700  acres,  and 
seven  days  afterwards  aclcnowledsred  the  deed  in 
the  clerk's  office  of  the  county.  At  the  time  he 
owed  no  debts,  and  had  personal  property,  includ- 
ing slaves,  amonntinsr  to  ten  or  twelve  thousand 
dollars.  He  afterwards  in  the  coarse  of  business 
contracted  debts;  and  losing  his  slaves  by  the  re- 
sults of  the  war,  his  personal  property  was  not 
sufficient  to  pay  his  debts.  His  wife  died  in  1864, 
leaving  children.    Held: 

I.  Same— Same— Effect— Curtesy.t— The  conveyance, 
thouiarh  void  at  law.  is  valid  in  equity,  and  vests 
in  the  T^ife  both  the  lesral  and  equitable  title  to 
the  land,  as  of  her  separate  estate,  in  which  the 
husband,  the  wife  beinflr  dead,  is  not  entitled  to 
curtesy. 
a.  Same— Same— Descent  of  Land.— Upon  the  death 
of  the  wife,  her  heirs  were  entitled  to  the  Imme- 
diate possession  of  the  land. 
3.  Same  —  Same— Liability  for  Qrantor*s  Debts.t— 
There  beiniar  no  charcre  or  proof  of  fraud  by  S  in 

*JUDGE  Staples  had  been  counsel  in  the  cause. 

tWife*s  Separate  E»Ute. -The  decision  in  the  princi- 
pal case,  to  the  effect  that  a  conveyance  from  hus- 
band to  wife  creates  a  separate  estate  in  the  wife 
even  thousrh  there  be  no  words  expressing  such  in- 
tention, is  cited  and  followed  in  Irvine  v.  Greever,  32 
Oratt  410.  and  in  Leake  v.  Benson,  20  Gratt  156. 
These  cases  also  hold  with  the  principal  case,  that 
the  husband  is  not  entitled  to  curtesy  in  an 
estate  thus  created.  See  also,  where  the  principal 
case  was  followed  in  West  Virginia  in  Humphrey  v. 
Spencer,  36  W.  Va.  11;  McKenzie  v.  R.  B.  Co.,  27  W. 
Va.  306.  The  principal  case  is  cited  in  21  Am.  Rep. 
803. 

^Liability  for  Husband's  (Qrantor's)  Debts.— That  an 
estate  thus  conveyed  from  husband  to  wife  is  not 


makinff  the  Ideed,  the  subsequent  creditox-»  of  S 
have  no  equity  acrainst  E  and  her  children  to  en- 
title them  to  subject  the  land  to  the  payment  of 
the  debts  of  S  subsequently  contracted. 
4.  Same — Same  —  neritoriou  s  Conslderatioii.  f— 
Thouflfh  the  conveyance  is  not  founded  on  a  ▼aln- 
able  but  only  on  a  meritorious  consideration  in 
favor  of  a  wife  and  children,  a  court  of  eanlty 
will  give  effect  to  it  against  subsequent  cre<lltors 
of  S. 

IL  Creditora*  Bills- Parties.— A  bill  having  been  filed 

by  the  creditors  of  S  to  subject  the  land   to  the 

payment  of  their  debts,  without  alluding-   to  the 

deed  from  S  to  his  wife,  her  children  present 

355     their  petition   to  the  court  settingr  out  •the 

deed  and  their  rights  under  it,  and  aisle  that 

they  may  be  made  defendants  in  the  suit,  that  tbey 

may  defend  their  rights  under  it;  and  tliey  are 

permitted,  without  objection  by  the  plain tifia,  to 

file  their  answers.    Held: 

I.  Same— Same— Proper  Parties.— If  they  were  not 
necessary  parties,  they  were  certainly  proper 
parties;  and  having  been  permitted  to  appear 
and  set  up  their  claim,  the  plaintiffs  cannot  af  ter« 
wards  object  that  they  were  made  parties. 
a.  Same— Cross-Bill— Petition  Treated  as  Sucb. — if  it 
would  have  been  more  proper  to  assert  their 
rights  by  a  cross-bill,  their  petition  may  be 
treated  as  such. 

In  June  1871  William  J.  Wall  and  William 
J.  Jordan,  late  merchants  and  partners,  -who 
sued  for  the  benefit  of  William  J.  Wall,  filed 
their  bill  in  the  County  court  of  Pulaski 
county,  in  which  they  alleg-ed  that  in  1867 
they  had  recovered  a  judgment  ag-ainst 
Reuben  Sayers  for  $1,266.52,  with  interest, 
&c.  That  said  Sayers  had  no  personal 
property  liable  to  execution,  but  that  he  was 
seized  in  fee  simple  of  a  tract  of  land  in  the 
county  of  Pulaski  containing-  seven  hundred 
and  fifty  acres ;  and  that  the  rent  of  this 
land  would  not  pay  their  debt  in  five  years. 
And  making  Reuben  Sayers  a  party  de- 
fendant, they  pray  that  so  much  of  the  land 
as  is  necessary  to  pay  off  their  judg-ment 
may  be  sold,  and  for  general  relief. 

In  July  1872  two  other  judgment  creditors 
of  Reuben  Sayers  were,  upon  their  petitions, 
permitted  to  come  in  as  plaintiffs,  to  have 
satisfaction  of  their  judgments  out  of  the 
same  land. 

In  January  1871  the  court  made  a  decree 
directing  S.  W.  Poage,  one  of  the  commis- 
sioners of  the  court,  to  ascertain  and  report 
the  amounts  of  judgments  against  the  de- 
fendant Reuben  Sayers,  and  the  priorities 
of  the  liens  of  the  said  judgments,    and  the 

liable  fordebts  of  the  former  gubseouently  contracted, 
see  Miller  v.  Blose,  SO  Oratt.  761,  and  KefiTer  t. 
Grayson,  76  Va.  52.3.  In  Silverman  v.  Greaser,  27  W. 
Va.  553,  the  principal  case  is  cited,  bntdistinffuislied: 
and  in  Robinson  v.  Woodford,  S7  W.  Va.  384,  16  S.  IL 
604.  it  is  also  cited  and  followed. 

$Meritoiiou5  Consideration.— See  Rijrsran  y.  Riinran« 
93  Va.  90  ;  Keffer  v.  Grayson.  76  Va.  528 ;  2  Idinor^ 
Inst.  883.  In  Wood  v.  Harmison.  41 W.  Va,  877.  S3  S.  B. 
560.  an  important  distinction  is  made  between  the 
effect  of  a  tneritoriout,  and  an  inad^QuaU  considera- 
tion. 
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real  estate  owned   by  said    Sayers,  its 
366     location,    the    number  *of   acres    and 
the  condition  of   the   title  to   it,  with 
any  special  matter,  &c. 

In  March  1872  Sayers  answered  the  bill. 
Me  admits  the  judgment  of  Hall  &  Jordan; 
but  says,  that  whilst  he  was  at  one  time  the 
o\Tner  of  the  land  mentioned  in  the  bill,  he 
is  not  now,  and  has  not  been  the  owner 
thereof  for  some  sixteen  years:  that  he  has 
no  rig-ht  or  interest  in  said  property ;  that 
tlie  same  is  in  the  possession  of  and  under 
tlie  control  of  James  H.  Comer  and  Margaret 
M.  his  wife,  A.  C.  Dunn  and  Angeletta  his 
w^ife,  J.  Howe  Sayers  and  James  C.  Dead- 
erick  and  Lizzie  his  wife,  who  claim  and 
are  entitled  to  the  said  property  in  fee 
simple  as  heirs  at  law  of  f^leanor  A.  Sayers 
deceased. 

At  the  same  term  of  the  court  Comer  and 
^vife,  Dunn  and  wife,  and  J,  Howe  Sayers, 
asked  for  and  obtained  leave  to  file  their 
petition  in  the  cause.  In  their  petition 
they  say  that  the  said  Margaret  M.,  Angel- 
etta  and  J.  Howe  Sayers  with  Elizabeth  J. 
the  wife  of  James  Deaderick,  are  the  children 
and  heirs  at  law  of  Mrs.  Eleanor  Ann  Sayers 
deceased,  and  inherited  from  her  at  her 
death,  a  fee  simple  estate  in  a  tract  of  land 
containing  about  seven  hundred  acres,  situ- 
ate near  Dublin  depot  in  the  county  of 
Pulaski.  That  the  petitioners  are  owners  of 
three-fourths  of  said  land,  and  are  now  and 
have  been  for  several  years,  in  the  posses- 
sion and  enjoyment  of  the  same.  That  Hall 
&  Jordan  who  claim  as  judgment  creditors 
of  Reuben  Sayers,  have  filed  their  bill  in 
this  court  seeking  to  subject  said  land  of 
the  petitioners  to  satisfy  their  said  judg- 
ment. 

That  Reuben  Sayers  has  no  title  to  said 
land,  but  the  fee  simple  thereto  is  vested  in 
the  petitioners  and  said  Deaderick  and 
wife;  and  that  the  petitioners  have  not  in 
any  manner  parted  with  or  conveyed  away 
the  title  to  or  interest  in  said  land. 
357  They  are  informed  *that  a  commis- 
sioner of  the  court  has  filed  with  his 
report  in  the  cause,  a  paper  purporting  to 
be  the  deed  of  your  petitioners  for  their 
interest  in  said  land  to  Reuben  Sayers;  and 
they  aver  that  said  paper  is  not  their  deed, 
and  is  wholly  inoperative  and  void.  The 
petitioners  are  therefore  interested  in  the 
subject-matter  of  said  suit,  and  ask  that 
they  be  made  parties  defendants  in  the 
cause,  and  that  their  rights  may  be  pro- 
tected. 

At  the  May  term  of  the  court  the  plaintiffs 
amended  their  bill,  and  made  Deaderick 
and  wife  defendants  in  the  suit.  In  their 
bill  they  say  they  have  been  informed  that 
these  persons  claim  an  interest  in  the  land 
in  the  original  bill  mentioned.  Plaintiffs 
do  not  admit  that  they  have  any  interest, 
and  insist;  that  if  they  assert  any  right  to 
the  said  land  or  any  part  thereof,  they  may  be 
required  to  make  full  and  satisfactory  proof 
of  their  title. 

At  the  Augrust  term  of  the  court  J.  Howe 
Sayers,  Comer  Sc  wife  and  Deaderick  & 
wife,  by  leave  of  the  court,    filed  their  an- 


swers, to  which  the  plaintiff  replied  gener- 
ally. They  aver  that  the  land  which  the 
plaintiff  seeks  to  subject  to  the  payment  of 
his  debt,  was  in  November  1855  conveyed  by 
Reuben  Sayers  to  his  wife  Eleanor  A.  Say- 
ers, and  the  deed  was  immediately  put  upon 
record.  That  at  that  time  Reuben  Sayers 
owed  very  little,  and  retained  property 
ample  to  pay  his  debts.  That  not  more  than 
fifty  dollars  of  the  plaintiff's  debt  was  then 
due.  That  Mrs.  Sayers  died  in  1864,  leaving 
J.  Howe  Sayers,  Mrs.  Comer,  Mrs.  Dunn 
and  Mrs.  Deaderick  her  children  and  heirs 
at  law.  That  soon  after  the  war  the  said 
heirs  agreed  to  sell  the  land  if  $30,000  could 
be  gotten  for  it;  and  A.  C.  Dunn  was  au- 
thorized to  make  the  sale  if  he  could  do  it  at 
that  price.  That  as  the  parties  were 
368  scattered,  *it  was  agreed  among  them 
that  they  would  make  a  deed  convey- 
ing the  land  to  Reuben  Sayers,  to  be  held 
by  a  third  person  as  an  escrow,  to  be  de- 
livered to  Reuben  Sayers  when  the  sale  was 
made,  that  he  might  convey  the  land  to  the 
purchaser,  and  thus  prevent  delay,  and 
remove  any  cloud  upon  the  title  from  the 
fact  that  Reuben  Sayers  had  convej'ed  the 
land  directly  to  his  wife.  That  accordingly 
a  deed  was  prepared  and  was  executed  by  J. 
Howe  Sayers,  Comer  &  wife  and  Dunn  A 
wife ;  and  it  was  expected  that  Lizzie,  the 
youngest  child  wrho  was  not  quite  of  age, 
would  execute  a  like  deed  on  her  coming 
of  age.  That  the  deed  when  executed,  was 
intended  to  be  deposited  with  Isaac  Hudson, 
their  attorney;  but  remained  with  the 
justice  who  took  the  acknowledgment  of  the 
parties;  and  Lizzie,  on  coming  of  age,  de- 
clining to  execute  a  deed,  and  Dunn  having 
failed  to  sell  the  land,  defendants  regarded 
the  deed  as  of  no  effect,  and  supposed  it  had 
been  destroyed,  as  instructions  to  that  effect 
had  been  given  to  said  attorney.  That  said 
deed  never  was  delivered  to  Reuben  Sayers, 
but  remained  with  the  justice  who  took  the 
acknowledgment  of  the  parties,  until  about 
the  commencement  of  this  suit,  when  the 
plaintiff  Wall,  with  a  full  knowledge  of 
these  facts,  obtained  said  deed  from  the  said 
justice  by  paying  him  his  price  therefor, 
and  then  procured  the  recordation  of  the 
same  by  affixing  the  necessary  U.  S.  reve- 
nue stamps,  and  paying  the  clerk  his  re- 
cording fee  and  the  state  tax. 

The  answer  of  Deaderick  and  wife  is  to 
the  same  effect,  except  as  to  the  deed  ex- 
ecuted by  the  other  defendants:  They  were 
no  parties  to  that  deed. 

The  deed  from  Reuben  Sayers  to  his  wife 
is  as  follows:  This  deed  made  this  the  ISth 
day  of  November  in  the  year  one  thou- 
359  sand  eight  hundred  and  fifty-five,  •be- 
tween Reuben  Sayers  and  Eleanor 
Ann  Sayers,  his  wife:  Witnesseth,  that 
whereas  the  said  Reuben  Sayers  intending 
shortly  to  visit  the  Western  country,  and 
knowing  the  uncertainty  of  life,  and  to 
provide  a  permanent  home  and  a  future 
residence  for  his  family,  in  case  he  should 
not  be  permitted  to  return  in  safety  home, 
and  seeking  to  provide  against  confusion 
at   all     events,    now     this     indenture    wit- 
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nesseth,  that  for  and  in  consideration  of 
the  premises,  and  for  the  natural  love  and 
affection  he  has  for  his  wife,  the  said 
Reuben  Sayers  doth  grant  unto  the  said 
Kleanor  Ann  Sayers  his  entire  real  estate 
lying  in  the  county  of  Pulaski,  his  present 
residence,  containing  seven  hundred  acres, 
more  or  less.  Witness  the  following  signa- 
ture and  seal. 

Reuben  Sayers,  [Seal.] 

This  deed  was  acknowledged  by  Reuben 
Sayers  in  the  clerk's  office,  on  the  21st  day 
of  November  18S5,  and   admitted   to  record. 

The  deed  from  Comer  &  wife  and  others 
to  Reuben  Sayers  bears  date  22d  of  Novem- 
ber 1867,  and  says,  in  consideration  of  the 
natural  love  and  affection  they  have  for 
their  father,  the  said  Reuben  Sayers,  they 
do  grant  unto  the  said  Reuben  Sayers  all 
their  right,  title  and  interest  whatsoever, 
both  at  law  and  in  equity,  to  all  the  land 
embraced  in  and  conveyed  by  a  deed  exe- 
cuted by  the  said  Reuben  Sayers  to  his  wife 
Eleanor  A.  Sayers  on  the  15th  of  November 
X855 ;  and  the  same  grantors  release  all  their 
claims  as  heirs  at  law  of  the  said  Eleanor  A. 
Sayers  to  the  said  grantee,  to  the  said  land. 

This  deed  was  acknowledged  before  a 
justice  by  Comer  and  J.  Howe  Sayers 
on  the  day  of  its  date,  and  by  Mrs. 
Comer  before  two  justices  on  the 
360  same  '"'day,  and  it  was  acknowledged 
by  Dunn  before  the  same  justices  on 
the  —  day  of  February  1868,  and  by  Mrs. 
Dunn  on  the  2d  of  May  1868.  And  it  was 
presented  in  the  clerk's  office  on  the  27th 
of  April,1871,  and  admitted  to  record  on  that 
day. 

The  evidence  shows  very  clearly,  that  at 
the  date  of  the  deed  from  Reuben  Sayers  to 
his  wife,  all  the  debts  he  owed  did  not 
amount  to  one  hundred  dollars,  and  that  he 
then  owned  personal  property,  including 
eight  valuable  negroes,  worth  from  ten  to 
twelve  thousand  dollars.  He  continued  to 
live  on  the  land,  with  his  wife  and  children, 
doing  apparently  a  prosperous  business; 
and  at  the  end  of  the  war  he  owned  thirteen 
slaves,  which  were  then  lost  to  him.  This 
evidence  is  sufficiently  stated  by  Judge 
Anderson  in  his  opinion. 

It  also  clearly  appeared  from  the  evidence 
that  the  deed  from  Comer  and  wife,  Dunn, 
and  wife,  and  J.  Howe  Sayers,  to  Reuben 
Sayers,  was  made  for  the  purposes 
stated  in  their  answer;  that  it  had  never 
been  delivered  to  Reuben  Sayers,  but 
had  been  retained  by  the  justice  who 
took  the  acknowledgments  of  the  grant- 
ors until  his  fees  should  be  paid,  and 
that  Wall,  the  plaintiff,  obtained  it  from 
him  by  paying  the  fees,  without  authority 
from  any  party  to  the  deed,  and  that  he  had 
it  put  to  record. 

The  commissioner  to  whom  the  case  was 
referred  made  his  report  in  February  1872, 
in  which  he  stated  the  judgments  against 
Reuben  Sayers  as  amounting  to,  of  prin- 
cipal $5,028.38,  of  interest  up  to  the  1st  of 
February  1872  $3,275.35,  costs,  $68.28,  equal 
to  $8,372.01.  The  interest  on  all  of  these 
debts  commenced  after  the  date    and  record 


of  the  deed  from  Reuben  Sayers  to  his  wifc- 

The  cause  came  on  to  be  finally   heard  on 

the  8th  day  of  January  1873,  when  the 

361  court  decreed  that  the  Meed  from 
Reuben  Sayers  to  his  wife  was  fraud- 
ulent and  void  as  to  his  creditors;  and  it 
appearing  from  the  evidence  that  the  judg- 
ments, which  were  liens  upon  the  land. 
could  not  be  paid  out  of  the  rents  in  five 
years,  it  was  further  decreed  that  unless 
Reuben  Sayers,  or  some  one  for  him,  should 
pay  off  said  debts  before  the  1st  day  of  the 
next  February,  a  commissioner  named,  after 
advertising,  &c.,  should  proceed  to  sell  at 
public  auction  upon  the  premises  the  said 
land,  or  so  much  thereof  as  would  be  suffi- 
cient to  pay  off  said  debts,  &c.,  upon  a 
credit  of  one,  two  and  three  years,  in  equal 
instalments,  except  as  to  a  sum  sufficient 
to  pay  the  costs  of  suit  and  expenses  of  sale, 
which  should  be  for  cash.  From  this 
decree  Comer  and  wife  and  the  other  heirs 
of  Mrs.  Sayers  obtained  an  appeal  to  the 
Circuit  court  of  Pulaski  county,  where  the 
said  decree  was  affirmed;  and  they  then 
obtained  an  appeal  to  this  court. 

Wade  and  J.  A.  Campbell,  for  the  appel- 
lants. 

This  is  a  bill  to  subject  land  to  the  pay- 
ment of  debts. 

1.  Nothing  is  said  in  the  bill  about  the 
conveyance  from  Sayers  to  his  wife,  and 
no  charge  of  fraud  is  made;  but  by  the 
decree  said  conveyance  is  adjudged  to  be 
fraudulent  and  void,  and  is  set  aside  and 
made  void.  Fraud  must  be  charged  specifi- 
cally. Steed  V.  Baker,  13  Gratt.  380. 

2.  The  decree  is  not  warranted  by  the  bill. 
Fowler  &  wife  v.  Saunders,  4  Call  361; 
Sheppard's  ex* or  v.  Starke  &  wife,  3  Bf  unf. 
29  and  40. 

The   plaintiff   will   not     be   permitte<l    to 

prove,  or  require   proof  of,  any    fact  not  set 

forth    in    his    bill.     1    Dan'l    Ch.  Pra.    424; 

Sto.  Eq.  PI.,  sections 27,  28 and 257;  Crockett 

V.  Lee,  7    Wheat.  R.  522. 

362  *The  admissions  in  the  answer  can- 
not   supply    the    want    of   a     specific 

averment   in  the  bill.       Jackson  v.  Asliton, 
11  Pet.  R.  229,   248. 

3.  The  facts  disclosed  by  the  record,  did 
not  warrant  the  court  in  subjecting-  the 
lands  of  appellants  to  the  payment  of  R. 
Sayers'  debts.  He  was  free  from  debt 
when  he  executed  the  deed  to  his  wife,  and 
had  the  rig'ht  to  determine  upon  the  reason* 
ableness  and  propriety  of  such  settlement. 
See  Sexton  v.  Wheaton,  8  Wheat.  R.  229; 
Sims  V.  Rickets,  35  Ind.  R.  181;  Peck  v. 
Brummag-in,  31  Cal.  R.  440;  Townsend  v. 
Maynard,  45  Penn.  R.  198. 

Subsequent  creditors  will  not  be  allowed 
to  defeat  a  settlement  made  on  the  wife. 
Cord  on  the  L.  and  Eq.  Rig-hts  of  Married 
Women,  sections  54  and  75 ;  Schouler  on  D. 
R.,  page  277,  and  note  on  283. 

4.  The  deed  from  Sayers  to  his  wife, 
although  void  at  law,  is  good  in  a  court  of 
equity.  Jones  &  wife  v.  Obenchain,  10 
Gratt.  259;  Fox  v.  Jones,  1  West  Virginia 
R.  205;  Mews  v.  Mews,  21    Lt,    and    B^.  R. 
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(Kng*. )  556;  Hunt  v.  Johnston,  4  Amer.  R. 
632 ;  Sims  y.  Rickets,  supra ;  Peck  v.  Brown, 
2  Rob.  R.  (N.  Y.)  120. 

It  is  an  executed  and  not  an  executory 
contract.     Hunt  v.  Johnson,  supra. 

The  meritorious  consideration  set  .out  in 
tbe  deed  is  sufficient  to  support  it  where 
there  are  no  existing  creditors.  1  Lead. 
Cas.  in  Bq.  228  and  230;  Sheppard  v.  Shep- 
pard,  7  John.  Ch.  R.  57;  Darlington  v. 
McCoole,  1  L/eigh  36;  Hunt  v.  Johnston, 
a.rid  Jones  v.  Obenchain. 

5.  The  intervention  of  a  trustee  is  not 
indispensable.  The  husband  will  be  treated 
as  a  trustee,  for  his  wife.  Bishop  on  Hus- 
band A  Wife,  sections  117  and  800;  1  Perry 
on     Trusts,     sections   95   and  240;  1  I^ead. 

Cases  in  Eq.,  pp.  307  and  309;  Story's 
363  Eiq.  Jus.  1380;  Wallingsford  ♦v.  Allen, 
10  Pet.  R.  583;  Peck  v.  Brown,  and 
Fox  V.  Jones,  supra. 

If  Sayers  could  have  conveyed  his  lands 
in  trust  for  the  benefit  of  his  wife,  by  a 
4eed  which  would  have  been  valid  in  law 
under  the  circumstances,  then  his  deed 
vrill  be  sustained  in  a  court  of  equity.  Sims 
V.  Rickets,  35  Ind.  R.  181,  183;  Schouler  on 
D.  R.,  page  286. 

If  the  deed  is  insufficient  to  pass  the  legal 
title,  because  of  the  relations  which  existed 
between  the  grantor  and  grantee,  this  de- 
fect should  be  aided   by  a   court   of   equity. 

1  Ivead.  Cases  in  £^^.,  330  and  288. 

6.  A  conveyance  by  husband  to  his  wife 
creates  a  separate  estate  in  favor  of  the 
wife.  1  Lead.  Cases  in  Kq.  539,  540  and 
541;  Tyler  on  Inf.  and  Cov.,  pp.  491,  492 
and  493;  Hill  on  Trustees,  653,  654,  and 
note;  Sims  v.  Rickets,  (supra). 

7.  The  possession  by  the  husband  after 
the  conveyance  is  no  badge  of  fraud. 
Schouler  on  D.  R.,  283  note;  2  Perry  on 
Trusts,  page  277,  section  678. 

It  is  not  pretended  that  the  deed  was 
made  with  any  fraudulent  intent,  and  there 
is  nothing  in  the  case  which  impeaches 
the  fairness  of  the  transaction,  or  raises  a 
doubt  as  to  good  faith  of  the  grantor  in 
seeking  to  provide  a  permanent  home  for 
his  family  against  the  possible  misfortunes 
of  a  future  day. 

Gilmore  and  Walker,  for  the  appellees. 

1.  The  deed  in  this  cause  is  a  conditional 
one,  and  the  condition  is  a  condition  prec- 
edent. The  grantor  "returning  in  safety 
home,"  no  estate  ever  vested  in  the  grantee. 

2  Bl.  Comm.  154;  Co.  Litt.  217;  4  Kent's 
Comm.  125;  2  Rob.  Prac.  p.  59;  5  Rob.  Prac. 
p.  679,  and  note. 

2.  If  the  deed  be  not  a  conditional 
364  one,  yet,  being  a  Meed  directly  from 
husband  to  wife,  it  is  void  at  law,  and 
will  only  be  enforced  in  a  court  of  equity 
where  it  is  made  on  valuable  consideration 
or  is  a  suitable  provision  for  a  wife  or  child ; 
and  where  it  is  made  as  a  suitable  provision 
for  a  wife  or  child,  the  court  of  equity  will 
not  enforce  the  deed  if  the  rights  of  cred- 
itors are  interfered  with.  Sheppard  v.  Shep- 
pard, 7  John.  Ch.  R.  57;  White  v.  Wager,  25 
N.  Y.  328;  Winans  v.  Peebles,  332  N.  Y. 
423;  Sexton   v.    Wheaton,  8  Wheat.  R.  224; 


Jones  A  wife  v.  Obenchain,  10  Gratt.  269; 
Ellison  V.  Ellison,  1  Lead.  Cas.  in  Eq.  p. 
199;  Spence*s  Eq.  Juris.  852;  Wright  v. 
Wright,  1  Ves.  Sr.  R.  409. 

3.  The  deed  in  this  case  is  not  a  suitable 
provision'f or  the  wife.  Itjgives  to  her  all  his 
real  estate,  worth,  according  to  the  testi- 
mony, $30,000.  All  the  property  retained  by 
the  grantor,  according  to  his  own  testimony, 
did  not  exceed  ten  or  twelve  thousand  dol- 
lars. 

4.  A  court  of  equity  will  not  enforce  a 
deed  from  husband  to  wife  if  there  is  any 
unfairness  in  it.  Sims  v.  Rickets,  35  Ind.  R. 
181 ;  Thompson  v.  Mills,  39  Ind.  R.  528. 

5.  The  deed  in  this  case  hindered,  delayed 
and  defrauded  creditors  to  the  extent  of  the 
debts  contracted  prior  to  the  date  of  the 
deed ;  and  for  that  reason  ought  not  to  be 
upheld  in  a  court  of  equity.  The  question 
in  such  a  case  is  not  whether  the  debtor 
retained  property  enough  in  his  hands  to 
pay  his  then  debts,  but  the  question  is  were 
those  debts  paid,  and,  if  the  debts  were  not 
paid,  it  is  the  same  as  if  he  had  conveyed 
away  all  his  property.  Spirett  v.  Willons,  3 
De  Gex,  Jones  &  Smith,  p.  302;  approved  in 
Freeman  v.  Pope,  Eng.  Law.  Rep.  9  Eq. 
Cases  206. 

Anderson  J.  This  controversy  is  in 
366  relation  to  the  *deed  executed  by 
Reuben  Sayers  to  his  wife,  Eleanor 
Ann  Sayers,  on  the  15th  day  of  November 
1855;  whether  the  real  estate  conveyed  by 
it  vested  in  Mrs.  Sayers,  and  descended  to 
her  children  and  heirs  at  her  death;  and 
whether  they  can  hold  it  against  subsequent 
creditors  of  Reuben  Sayers. 

Before  proceeding  with  this  inquiry,  it 
will  be  well  to  dispose  of  a  question  raised 
by  the  record,  whether  the  appellants,  or 
any  of  them,  have,  by  their  deed,  rein- 
vested Reuben  Sayers  with  any  interest  or 
estate,  which  he  may  have  passed  to  his 
wife  by  said  deed?  No  such  reconveyance 
or  release  to  Reuben  Sayers  is  alleged  by 
the  plaintiffs  in  their  pleadings.  But  a 
paper,  purporting  to  be  a  deed  of  convey- 
ance or  release  from  three  of  the  four  heirs 
of  Mrs.  Sayers  to  Reuben  Sayers,  having 
been  brought  to  the  notice  of  the  court  by 
the  master,  and  a  certified  copy  of  it  from 
the  records  of  the  register's  office  exhibited 
with  his  report,  it  was  very  properly  noticed 
by  the  appellants  in  their  petitions  to  be 
made  parties  defendants  and  in  their 
answers.  They  aver  in  their  petitions,  and 
in  their  answers,  that  said  paper  was  never 
delivered  as  their  deed.  That  it  was  never 
intended  to  be  delivered  as  a  deed,  except 
only  upon  a  certain  contingency  which  never 
arose,  and  that  it  never  was  delivered. 
That  one  of  the  plaintiffs  got  possession  of 
it  from  the  magistrate  before  whom  it  had 
been  acknowledged,  without  the  knowledge 
or  consent  of  either  of  them,  or  of  Reuben 
Sayers,  to  whom  it  had  not  been  delivered, 
by  paying  the  magistrate's  fees,  who  deliv- 
ered it  to  him  without  authority.  And  that 
the  plaintiff,  after  thus  getting  unlawful 
possession  of  it,  without  authority,  and 
without  their  or  Reuben  Sayers*  knowledge 
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or  consent,  lodg-ed  it    with  the   clerk   to   be 
recorded,  and   paid   the  tax  on  it  and 

366  the     clerk's      *fees      for     recording. 
These  allegations   are  fully  sustained 

by  evidence. 

I  am  clearly  of  opinion  that  said  paper 
cannot  operate  as  a  conveyance  or  release  of 
anything  to  Reuben  Sayers;  and  that  if 
there  was  any  estate  vested  in  the  appellants 
by  the  death  of  Mrs.  Eleanor  H.  Sayers, 
under  the  conveyance  of  November  15th, 
1855,  it  is  not  divested  or  impaired  by  that 
paper. 

I  proceed  now  to  inquire,  whether  any 
rights  vested  in  Mrs.  Sayers,  under  the  said 
conveyance  of  her  husband,  which  have 
descended  to  her  children,  and  which  are  not 
liable  to  the  judgments  of  subsequent  cred- 
itors of  the  grantor  against  him?  This  is 
the  important,  the  main  question  in  the 
cause. 

**There  is  nothing  inequitable  or  unjust 
(Mr.  Justice  Story  remarks)  in  a  man's 
making  a  voluntary  conveyance  or  gift, 
either  to  a  wife  or  to  a  child,  or  even  to  a 
stranger,  if  it  is  not  at  the  time  preju- 
dicial to  the  rights  of  any  other  persons,  or 
in  furtherance  of  any  meditated  design  of 
future  fraud  or  injury  to  other  persons." 
Stor.  Eq.  Jur.,  k  356. 

In  Sexton  v.  Wheaton,  8  Wheat.  R.  229, 
Marshall,  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  assumes  that  the  con- 
veyance in  that  case  **must  be  considered 
as  a  voluntary  settlement  made  on  his  wife 
by  a  man  who  was  indebted  at  the  time." 
And  he  inquires,  **Can  it  be  sustained 
against  subsequent  creditors?"  In  his 
answer  to  that  question  he  says:  **It  would 
seem  to  be  a  consequence  of  that  absolute 
power  which  a  man  possesses  over  his  own 
property,  that  he  may  make  any  disposition 
of  it  which  does  not  interfere  with  the  ex- 
isting rights  of  others ;  and  such  disposition, 
if  it  be  fair  and  real,  will  be  valid.  '*In 
these  few  words,  that  great  judge  enunciates 
a  principle,   upon   which   all   cases  of 

367  this   class   may   be   determined,  *and 
upon  which  their   decision    may  rest. 

It  is  the  absolute  right  of  a  man  to  dis- 
pose of  his  own  property  as  he  pleases,  so 
that  he  does  no  injury  to  the  existing 
rights  of  others.  The  question  is,  in 
every  case,  did  the  voluntary  conveyance 
interfere  with  the  existing  rights  of  others? 
If  it  did  not,  and  was  real  and  bona  fide, 
the  grantor  having  an  absolute  right  to  part 
with  his  own  property,  and  to  bestow  it  on 
whom  he  pleases,  his  conveyance  is  valid. 
There  are  none  who  can  gainsay  it.  By 
his  deed  of  conveyance  his  grantee  is  abso- 
lutely invested  with  the  title ;  and  the  sub- 
sequent dealings  of  the  grantor  with  others, 
or  the  liabilities  which  he  may  subsequently 
come  under  to  others,  .cannot  impair  or 
affect  tne  rights  which  had  vested  in  his 
grantee.  The  property  which  vested  in  his 
grantee  by  a  fair  and  bona  fide  conveyance, 
is  no  longer  his,  and  cannot  be  made  liable 
for  his  debts  subsequently  contracted. 
**The  limitations  to  this  power  (the  Chief 
Justice  further   says)  are  those  only  which 


are  prescribed  by  law."  He  then  proceed* 
to  consider  the  statute  against  fraudulent 
conveyances.  **In  construing  this  statute 
(he  says)  the  courts  have  considered  every 
conveyance,  not  made  on  consideration 
deemed  valuable  in  law,  as  void  aga.inst 
previous  creditors.  With  regard  to  subse- 
quent creditors  the  application  of  this 
statute  appears  to  have  admitted  of  some 
doubt. ' '  After  a  lucid  and  extensive  review 
of  the  cases,  he  thus  concludes:  **From 
these  cases  it  appears  that  the  construction 
of  this  statute  is  completely  settled  in  Eng- 
land. We  believe  that  the  same  construction 
has  been  maintained  in  the  United  States. 
A  voluntary  settlement  in  favor  of  a  wife 
and  children  is  not  to  be  impeached  by  sub- 
sequent creditors  on  the  ground  of  its  being 
voluntary."    I  think,   in  this  conclu- 

368  sion,  *he  is   sustained  by   the  current 
of  decisions  in  England  and  America. 

But  it  may  be  impeached  on  the  ground 
that  it  is  fraudulent.  The  plaintiffs  do  not 
charge  fraud  in  their  original  or  amended 
bill.  They  take  no  notice  of  this  deed  of 
conveyance  in  any  way.  They  altog-ether 
ignore  it,  although  they  had  actual  knowl- 
edge of  its  existence  before  they  brought 
this  suit.  They  did  not  bring  the  suit  until 
after  they  got  possession  of  the  paper  pur- 
porting to  be  the  deed  of  three  of  the  chil- 
dren and  heirs  of  Eleanor  A.  Sayers  to 
Reuben  Sayers.  Mr.  Cecil,  the  justice, 
testifies  that  they  got  possession  of  it  in  the 
spring  of  1871,  and  he  thinks  before  the  1st 
of  June  1871,  the  date  of  the  institution  of 
this  suit ;  and  the  certificate  of  its  recorda- 
tion is  dated  27th  April  1871.  They  must 
have  had  possession  of  it  prior  to  that  date. 
This  paper  refers  expressly  to  the  deed  from 
Reuben  Sayers,  to  his  wife  Eleanor  A. 
Sayers,  of  the  15th  of  November  18S5,  and 
purports  to  release  all  their  claims  as  heirs 
at  law  of  said  Eleanor.  The  plaintiffs 
certainly  had  actual  knowledge  of  the  exist- 
ence of  the  said  deed  at  that  time,  if  they 
had  not  before.  The  presumption  is,  they 
had  knowledge  of  it  before.  There  w^s  no 
concealment  of  it.  It  was  written  l>y  the 
clerk,  the  printed  copy  states,  on  the  15th 
of  November.  On  the  21st  of  November 
it  was  acknowledged  before  him  in  his  office 
after  it  had  been  delivered  to  Mrs.  Sayers, 
and  was  admitted  to  record.  No  doubt  it 
was  a  subject  of  remark,  and  was  known 
generally  by  his  neighbors.  But  the  reg- 
istration was  constructive  notice  to  the 
world,  and  the  presumption  is,  that  these 
plaintiffs  were  apprized  of  it  when  they 
afterwards  credited  him.  The  only  allega- 
tion   of   fraud    is    made   by    Hudson, 

369  administrator    *of  Hamilton    Sayers, 
in  his  petition  for   a   rehearing.     Yet 

the  final  decree  for  the  sale  of  the  lands  is 
founded  only  upon  the  ground  that  the  con- 
veyance is  fraudulent  and  void  as  to  cred- 
itors. If  fraud  had  been  alleged  in  the  plead- 
ings, ( and  it  might  have  been  by  an  amended 
bill  or  by  answer  to  the  appellant's  petitions 
to  be  admitted  defendants,  if  the  plaintiffs 
believed  there  was  any  ground  for  the  allega- 
tion, )  what  proof  is  there  to  support  such  a 
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ctiarg-e,  or  the  assumption  of  the  decree? 
Mr.  Justice  Story  adds  to  what  I  have  here- 
tofore quoted  from  him,  and  in  the  same 
section:  **If,  indeed,  there  is  any  design 
of  fraud  or  collusion,  or  intent  to  deceive 
third  persons  in  such  conveyances,  although 
the  party  be  not  then  indebted,  the  con- 
veyance will  be  held  entirely  void  as  to 
subsequent  as  well  as  to  present  creditors; 
for  it  is  not  bona  fide.*'  Cord's  I^egal  and 
E^quitable  rights  of  Married  Women,  {  54, 
75,  citing  lid.  Townsend  v.  Windham,  2 
Ves.  Sen.  R.  1;  12  Ves.  R.  155.  Let  the 
rule,  as  thus  clearly  laid  down,  be  applied 
to  the  case  in  hand. 

At  the  date  of  said  deed,  Reuben  Sayers, 
the  grantor,  was  the  owner  of  a  larg'e  per- 
sonal property,  in  addition  to  the  real  estate 
he  conveyed  to  his  wife,  consisting  of  slaves, 
horses,  cattle,  sheep,  hogs,  wagons,  farm- 
ing implements,  house  furniture,  &c. ,  of  the 
value  of  from  ten  to  twelve  thousand  dollars. 
His  indebtedness  did  not  exceed  $100.  After 
the  execution  of  said  deed,  he  continued  to 
live  upon  the  farm,  and  had  the  manage- 
ment of  it,  supporting  his  wife,  and  educat- 
ing"  and  maintaining-  their  children.  He 
purchased  and  paid  for  another  tract  of 
land,  which  he  sold  again.  He  dealt  liber- 
ally in  cattle,  buying  and  selling,  which 
seems  to  have  been  a  source  of  considerable 
income ;  he  seems   to  have   been   a  man    of 

thrift  and   good   credit,  and   his   per- 
370    sonal   estate   was    augmented  *rather 

than  diminished,  until  the  end  of  the 
war.  The  trifling  debt  he  owed  prior  to  the 
execution  of  the  deed  in  question,  seems 
to  have  been  satisfied,  and  the  debts  which 
he  now  owes,  and  which  are  proved  in  this 
cause,  were  contracted  by  him  subsequent 
to  said  conveyance.  The  precise  date  at 
which  they  were  severally  contracted  does 
not  appear,  but  none  of  them  earlier  than 
1857  or  the  latter  part  of  1856,  except  two 
small  notes  amounting  to  about  $51,  which 
he  owed  prior  to  the  conveyance,  and 
which  were  transferred  to  the  plaintifl^s,  it 
does  not  appear  when.  These  notes  were 
incorporated  with  the  debt,  subsequently 
contracted  with  the  debt,  subsequently  con- 
tracted with  Wall  &  Jordan,  and  embraced 
in  the  new  obligation,  which  they  took  for 
the  whole — upon  which  he  afterwards  paid, 
as  appears  from  the  judgment,  $75.  Whether 
he  had  made  any  payment  to  those  parties 
upon  his  indebtedness  to  them,  before  the 
execution  of  the  bond  or  note  upon  which 
the  judgment  was  rendered,  does  not  appear. 
I  think,  whether  the  evidence  shows  the 
novation  of  that  small  pre-existing  debt,  or 
not,  it  may  be  assumed,  so  far  as  it  concerns 
the  question  now  involved,  that  it  has  been 
satisfied.  And  I  think  it  may  be  fairly  in- 
ferred from  the  evidence  in  the  record,  that 
there  was  not  a  point  of  time,  from  the  15th 
of  November  1855  until  the  close  of  the  war, 
that  a  moiety  of  the  personal  estate  owned 
by  Reuben  Sayers,  would  not  have  been 
ample,  and  more  than  sufficient,  to  have 
paid  every  debt  he  owed  in  the  world.  The 
conduct  of  his  creditors  shows  that  they  re- 
garded it  ample  to  secure  them.     It  was  upon 


the  faith  of  that  they  credited  him,  and 
forbore  to  collect  their  debts — for  they  must 
be  presumed  to  have  known  that  the  real 
estate  did  not  belong  to  him,  but  was  the 
property  of  his  wife.     (It  does  not  ap- 

371  pear  that  they  thought  of  suing  *until 
after  they  got  possession  of  the  sup-  ' 

pose  deed  of  release. )  And  we  have  seen 
that  his  personal  estate  was  ample  to  give 
him  the  credit  he  had. 

What  fraudulent  motive  could  he  have  had 
to  make  said  conveyance,  to  his  wife?  He 
still  retained  ample  property  in  his  own 
hands  to  satisfy  all  the  debts  which  he  ac- 
tually subsequently  contracted.  It  could  not, 
therefore,  have  been  in  anticipation  of  con- 
tracting those  debts  and  avoiding*  the  pay- 
ment of  them  that  he  conveyed  his  real  estate 
to  his  wife ;  for  they  had  ample  property  left 
to  satisfy  them.  The  same  fact  is  a  complete 
answer  to  the  arg-ument  of  appellee's  coun- 
sel, that  he  made  the  conveyance  in  con- 
templation of  incurring  a  debt  of  $3,000  for 
the  building  of  a  residence  on  the  farm. 
Why  would  he  have  made  a  conveyance  for 
such  a  purpose,  when  he  knew  that  he  re- 
tained property  out  of  which  the  cost  of  the 
building  he  contemplated  erecting  could  be 
made,  if  it  were  even  threefold  or  fourfold 
the  actual  cost.  I  am  satisfied  from  the 
proofs  in  the  cause,  that  Reuben  Sayers,  in 
contracting  the  subsequent  debts,  was  con- 
scious of  his  ability  to  pay  them,  and  had 
no  thought  or  purpose  of  not  paying  them ; 
and  that  his  creditors  credited  him,  and 
forebore  with  him,  upon  the  faith  of  his 
personal  property,  which  was  ample  to  pay 
his  debts ;  and  that  he  and  they  were  disap- 
pointed by  the  result  of  the  war,  which 
wrested  from  him,  by  the  power  of  the 
sword,  the  property  which  he  relied  on  in 
the  main  as  affording  him  the  means  of 
paying  his  debts,  and  upon  the  faith  of 
which  his  creditors  credited  him.  It  does 
not  appear  that  he  was  sued  by  any  creditor 
before  the  close  of  the  war.  If  all  of  them 
had  sued  and  obtained  judgments  before  its 
termination,  he  had  ample  property  to  have 
satisfied  every  dollar  he    owed;    and 

372  *if  their  debts  are  lost,  it  is  the  mis- 
fortune of  both,  rather  than  the  wrong 

of  either. 

But  it  was  argued  by  appellee's  counsel, 
that  the  conveyance  of  the  whole  of  his  real 
estate  to  his  wife — so  large  a  proportion  of 
all  he  was  worth — is  a  badge  of  fraud.  The 
same  argument  was  urged  in  Sexton  v. 
Wheaton.  It  was  contended  that  the  house 
and  lot  contained  in  the  deed  to  his  wife 
was  the  bulk  of  Wheaton 's  estate.  The 
chief  justice  said:  **If  the  fact  were  proved, 
it  does  not  follow  that  the  conveyance  must 
be  fraudulent.  If  a  man,  entirely  unincum- 
bered, has  a  right  to  make  a  voluntary  set- 
tlement of  a  part  of  his  estate,  it  is  difficult 
to  say  how  much  of  it  he  may  settle.  In 
Stephens  v.  Olive,  2  Bro.  Ch.  R.  90,  the 
whole  real  estate  appears  to  have  been  set- 
tled, subject  to  a  mortgage  of  a  debt  of 
y500;  but  that  settlement  was  sustained. 
*  *  A  man  who  makes  such  a  conveyance 
necessarily  impairs  his  credit  (unless  he  has 
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large  personal  property,  as  in  this  case); 
and,  if  openly  done,  warns  those  with  whom 
he  deals  not  to  trust  him  too  far;  but  this 
is  not  fraud.*'  Nor  is  the  possession  by  the 
husband  after  the  conveyance  a  badge  of 
fraud.  Schouler  D.  R.  283,  note;  2  Perry 
on  Trusts  p.  277,  i  678.  I  can  see  no  evi- 
dence of  fraud  in  this  case.  On  the  con- 
trary, I  think  the  circumstances  disclosed 
by  the  evidence  in  the  record  show  that 
Reuben  Sayers,  in  executing  the  conveyance 
to  his  wife,  of  the.  15th  of  November  1855, 
acted  fairly  and  in  good  faith,  and  that 
there  is  no  ground  even  for  the  suspicion 
of  fraud. 

The  question  now  arises  as  to  the  validity 
of  the  deed  to  vest  the  real  estate  in  Eleanor 
A.  Sayers.  It  is  a  conveyance  directly  from 
a  husband  to  his  wife.     It  seems  to  be  well 

settled  that  at  law  it  has  no  validity, 
373    *because  of  the  legal  unity  between 

husband  and  wife,  the  latter  having  no 
legal  existence  separate   from  her  husband. 
As    a  consequence  of  this  old  common    law 
doctrine,  it  is  held  by  courts  of  law,  that  a 
deed  directly  from  a  husband  to  his  wife 
must  be   inoperative  and  void;  whilst  if  it 
had  been  made  to  a  third  person,   for  the 
benefit  and  separate  use  of   the  wife,   the 
same,  courts  hold  that  it   is  valid,  and  vests 
the  beneficial  estate   in  the  wife.     Equity, 
which  looks  more  to  the  substance  than  the 
form,    holds    that  the    conveyance    directly 
from  the  husband  to   the  wife,    if  fair  and 
free  from  the  taint  of  fraud,  is  just  as  valid 
as  if  the  conveyance  had  been  made  to  a 
trustee  for  the  benefit  of  the  wife.     Equity 
will  interpose  a  trustee  to  hold  the  estate 
for  the  benefit  of  the  wife,  or  will  treat  the 
husband  as  a  trustee  for  the  wife,   and  will 
give  the  same  effect  to  the  conveyance,  as 
if  it  had  been    made    to  a  third  person,  for 
the  sole  and  separate  use  of  the  wife.     Huber 
V.  Ruber's  adm'ors,    10  Ohio  R.    371;  Wal- 
lingsford  v.  Allen,  10  Petets  R.  583;  24  Verm. 
R.  375;     Deming  v.   Williams.    26  Conn.  R. 
226;  Putnam  v.    Bickwell,    18  Wis.    R.  333; 
Sims  V.  Rickets,  9  Amer.  Rep.  681 ;  Shepard 
V.    Shepard,    7  John.    C.    R.   57;    Jones    A 
w4fe  V.    Obenchain    A  als.,   10  Gratt.   259. 
These  cases   fully   sustain   the   doctrine    as 
I  have  laid  it  down.     In   Deming   v.    Wil- 
liams^ 26  Conn.,  supra,  the  judge,  in  a  very 
lucid  opinion,   says  the  cases  found  in  the 
books  from  Slanning    v.    Style,    decided   in 
1734,  3  P.   W'ms  334,    to  the  present   tima» 
sustain  the  principle,    *'that  so  far  as  the 
form  and  substance  of  the  gift  or  alienation 
are  important,  that  which  would  be  good  if 
made  to  a  third  person,    is  good   in  a  court 
of  equity   if  made  by  the  husband   to   his 
wife."     That  is  sensible. 
In  the  same  case  it  was  held,  that  in  order 
to  give  the  wife  a  separate  use,  words 
374    indicating  such   intention  *are  neces- 
sary in  a  conveyance  from  a  stranger 
to  the  wife;  but  that  it  seemed  to  be  **well 
settled  that  they  are  not  necessary  in  a  con- 
veyance direct  from  the  husband  to  the  wife. 
The  law    attaches   to    absolute    deeds,    and 
transfers  (says  the  court)   a  full  alienation 
of  the  entire  interest  or  property,  so  far  as 


the  alienation  is  permitted  by  the  principlci 
of  law  and  equity."  Whitten  v.  Whittcn, 
3  Cush.  R.  191,  supports  the  same  doctrine. 
It  is  treated  as  the  settled  doctrine;  and^ 
according  to  this  authority,  the  deed  from 
Reuben  Sayers  to  his  wife,  if  absolute, 
vested  in  his  wife  a  separate  estate,  though 
such  words  are  not  used;  and  consequently 
he  is  not  entitled  to  curtesy. 

As  a  corollary  of  the  foregoing,  whilst  as 
held  by  the  courts  of  law,  the  deed  of  the 
15th  of  November  1855  passed  nothing  from 
Reuben  Sayers  to  his  wife,  and  divested 
from  him  nothing  of  his  title ;  by  the  rules 
and  principles  of  equity,  if  the  deed,  accord- 
ing to  its  intent  and  efi^ect,  is  absolnte,  it 
immediately  divested  the  grantor  of  all 
title  in  his  own  right,  legal  or  equitable, 
in  the  property  conveyed,  and  vested  an 
absolute  separate  estate  in  it  in  his  wife. 
The  legal,  as  well  as  the  equitable  estate, 
was  vested  in  her  by  the  terms  of  the  deed, 
which  could  not  take  effect  by  reason  of  the 
legal  fiction,  that  the  wife  and  the  husband 
are  one,  and  she  can  have  no  legal  existence 
separate  from  him ;  but  equity  regards  the 
title  of  the  husband  in  his  own  right  as 
having  passed  from  him  to  the  wife,  vesting 
in  her  a  separate  estate,  in  which  the  hus- 
band has  no  interest  in  his  own  right,  \cf^ 
or  equitable.  And  courts  of  equity  will 
exert  their  powers  when  necessary,  and  in 
a  proper  care,  to  give  full  effect  to  such 
conveyances.  In  order  to  give  the  deed  of 
conveyance  in  question  9uch  effect,  nothing 
further   is    necessary    to    be    done    by    the 

grantor.     He  signed,  sealed  and  deliv- 
375    ered  *the  deed,  and   acknowledged   it 

to  be  his  act  and  deed  in  the  mode 
prescribed  by  law;  and  the  same  has  been 
registered  according  to  the  requirements  of 
the  statute.  Nothing  farther  is  necessary 
to  be  done  by  the  husband,  or  can  be  done 
by  him,  in  order  to  complete  and  perfect 
the  conveyance.  As  done,  upon  the  principles 
and  doctrines  of  equity,  the  title  of  the  hus- 
band is  divested,  and  is  vested  in  the  wife, 
and  that,  I  take  it,  without  any  action  by  a 
court  of  equity.  Thus,  though  there  had  been 
no  action  by  the  court  of  equity,  an  absolnte 
separate  estate  was  vested  in  Eleanor  A. 
Sayers,  upon  the  principles  and  doctrines 
of  equity,  immediately  upon  the  execution 
of  said  conveyance.  She  remained  invested 
with  such  separate  estate  until  her  death, 
when  it  descended  to  her  children,  just  as 
if  it  had  been  an  estate  recognized  at  law. 
And  now  when  it  is  sought  to  divest  that 
estate  from  them,  and  subject  it  to  the  pay- 
ment of  the  subsequent  debts  of  the  grantor, 
though  courts  of  law  will  not  recognize  the 
conveyance  made  to  her,  under  whom  they 
claim,  it  being  a  valid  conveyance  upon  the 
principles  of  equity,  it  is  competent  for 
them  to  invoke  the  aid  of  equity,  to  give 
effect  to  the  deed,  and  to  protect  them  in 
their  rights ;  and  it  is  proper  for  them  to 
invoke  that  protection  in  this  suit,  which 
seeks,  by  a  court  of  equity,  to  subject  their 
property  to  the  payment  of  the  grantor's 
debts. 
It  was  contended   for   the   appellees,  that 
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the  appellants  were  not  properly  before  the 
court,  and  ought  not  to  be  allowed  to  assert 
their  claims  in  this  suit:  or  at  least  they 
could  only  do  so,  by  a  cross-bill.  James 
Deaderick  and  his  wife  were  made  defend- 
ants by  the  amended  bill,  and  the  other 
appellants  were  made  defendants  upon  their 
petitions,  and  had  leave  to  file  their  answers, 

without  objection  by  the  appellees. 
876    I  *am    not   sure   that   they  were  not 

necessary  J)arties.  They  were  in  the 
actual  enjoyment  of  the  subject-matter  of 
the  suit,  and  had  an  interest  in  it  which 
was  likely  to  be  defeated  or  diminished  by 
the  plaintiffs'  claim;  and  had  an  immediate 
interest  in  resisting  the  plaintiffs'  demand; 
and  all  persons  who  have  such  immediate 
interests  are  necessary  parties  to  the  suit. 
1  Daniel's  Chy.  Plead.  &.  Prac,  chap.  5,  | 
2,  p.  246.  It  is  the  constant  aim  of  courts 
of  equity  to  do  complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  persons 
interested  in  the  subject  matter  of  the  suit, 
that  further  litigation  may  be  prevented. 
And  courts  of  equity  delight  to  do  justice, 
and  not  by  halves.  Stor.  Equ.  Plead.,  2  72. 
If  it  is  true,  as  contended  by  the  learned 
counsel,  the  plaintiffs  might  have  proceeded 
to  enforce  their  judgment  liens,  ignoring 
the  appellants'  claim  of  title,  subjected  the 
property  to  sale,  and  proceeded  by  ejectment 
at  law  to  dispossess  the  appellants,  in  which 
they  must  have  succeeded,  as  the  appellants 
could  not  have  asserted  their  title  in  a  court 
of  law,  and  that  the  decree  in  this  suit  for 
the  sale  would  not  be  binding  on  them  if 
they  were  not  parties,  the  appellants  would 
thereby  have  been  driven  to  the  necessity  of 
bringing  a  suit  in  equity  to  injoin  the 
plaintiffs,  and  to  assert  their  rights,  which 
might  have  been  litigated  and  determined 
in  this  suit.  Why  thus  multiply  suits?  The 
plaintiffs  were  proceeding  in  a  court  of 
equity  to  enforce  their  judgment  liens 
against  lands  which  they  knew  the  appel- 
lants claimed  to  be  their  property,  and  denied 
to  be  chargeable  with  their  judgments ;  that 
their  defence  could  only  be  made  in  a  court 
of  equity,  and  that  complete  justice  could 
be  done  in  this  suit,  by  deciding  upon  and 
settling  the  rights  of  all  persons  interested 
in  the  subject  matter  of  the  suit.     It  seems 

to  me  they  ought  to  have  been  made 
377     *parties.     How  could   there  have  been 

a  fair  sale  of  the  lands  to  satisfy 
their  judgments  until  the  rights  of  the  ap- 
pellants were  determined?  They  would  have 
of  course  asserted  their  claim,  and  forbid 
the  sale,  and  who  would  have  felt  safe  in 
purchasing  until  the  validity  of  their  claim 
was  determined?  It  was  necessary  to  make 
them  parties  in  order  to  remove  a  cloud 
which  rested  on  the  title,  before  a  decree 
for  the  sale.  I  am  inclined  to  think  they 
were  necessary  parties  in  this  suit.  But  it 
is  not  necessary  to  decide  that  question  now, 
as  they  have  t>een  made  parties,  and  in  many 
cases  a  person  may  be  made  a  party  though 
he  is  not  an  indispensable  party.  Story's 
Kq.  Plead.,  {  153.  In  this  case  they  were 
made  parties  on  their  motion,  and  I  think 
properly  so.     And  although  it  perhaps  would 


have  been  more  proper  to  have  asserted  their 
claim  by  cross-bill,  I  think  their  claim  was 
a  defence  to  the  proceeding  by  the  plaintiffs, 
and  might  be  made  by  answer,  in  which  the 
affirmative  matter  of  defence  was  set  out. 
But  their  petition  might  be  treated  as  a 
cross-bill.  It  seems  that  they  were  properly 
before  the  court,  and  that  the  case  was 
before  the  court,  by  admitting  them  parties 
defendant,  in  such  form  as  to  enable  it  to 
decide  and  settle  the  rights  of  all  parties 
interested  in  the  subject,  and  to  do  complete 
justice,  and  prevent  a  multiplicity  of  suits. 
But  it  is  contended  for  the  appellees,  that 
a  court  of  equity  will  not  give  effect  to  a 
conveyance  from  husband  to  wife  against 
creditors,  though  subsequent  to  the  convey- 
ance, upon  any  consideration  which  is  not 
valuable.  I  can  perceive  no  good  reason 
why  subsequent  creditors  should  have  any 
superior  equity  to  that  of  the  heir  of  the 
grantor,  where  he  had  given  the  property 
to  a  second  wife,  who  was  not  the  mother 
of  the  heir  claiming  it.     If  his  deed  of 

378  gift   divested  *him    of  the  lands  and 
vested    them    in     another,    and     the 

transaction  was  open  and  fair  and  untainted 
with  fraud,  the  property  ceased  to  be  his 
from  the  date  of  the  conveyance,  and  became 
the  property  of  his  wife,  to  her  separate  use ; 
and  I  cannot  perceive  what  equity  his  sub- 
sequent creditors  would  have,  who  credited 
him  upon  the  faith  of  his  own  property,  to 
charge  his  wife's  property  with  the  payment 
of  his  debts.  **It  is  true,"  Mr.  Justice 
Story  says,  **that  in  regard  to  the  defective 
execution  of  powers,  &c.,  courts  of  equity 
do  not  always  interfere  and  grant  relief, 
but  grant  it  only  in  favor  of  persons  in  a 
moral  sense  entitled  to  the  same,  and  viewed 
with  peculiar  favor,  and  where  there  are  no 
opposing  equities  on  the  other  side."  (1 
Stor.  Uq.  Juris.  {  95,  cited  by  appellee's 
counsel  in  brief. )  Here  the  author  says,  the 
relief  will  be  granted  in  favor  of  a  person 
who  is  in  a  moral  sense  entitled  to  the  same ; 
and  none  are  more  so  than  a  wife  or  chil- 
dren. But  the  author  adds,  * 'where  there 
are  no  opposing  equities  on  the  other  side. ' ' 
I  have  said  that  I  cannot  perceive  the 
ground  of  an  equity  in  the  subsequent  cred- 
itor to  charge  the  wife's  separate  estate  with 
the  debt  of  her  husband,  for  which  he  ob- 
tained credit  upon  the  faith  of  his  own 
property.  I  think  the  circumstances  of  this 
case,  which  I  have  already  detailed,  are 
peculiarly  strong  against  any  such  claim  on 
the  part  of  these  creditors  of  the  husband. 
Having  by  their  forbearance  lost  their  debts, 
in  consequence  of  their  debtor's  losing  his 
property  by  the  result  of  the  war,  upon  the 
faith  of  which  their  debts  were  contracted, 
it  seems  to  me  they  would  have  no  equity 
to  charge  the  property  of  the  wife,  which 
was  openly  and  fairly  settled  upon  her  as 
her  separate  estate  long  before  those  debts 
were  contracted.  So  that  in  this  case 
there  are   no   opposing   equities;  and 

379  *the    authority     cited    seems    to     be 
strongly  in  support  of  the  interference 

of  a  court  of  equity  to  give  the  aid  sought. 
But  will  a  court  of   equity   give   effect   to 
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the  conveyance  which  is  founded  not  upon  | 
vaulable,  but  only  meritorious  consideration, 
in  favor  of  a  wife  or  children?  Upon  this 
point  I  will  refer  to  Stor.  Eq.  Jur.,  {  169, 
where  he  expressly  states  the  assistance  will 
be  given  to  a  person  standing  upon  a  valu- 
able or  meritorious  consideration.  The  au- 
thorities upon  this  point  are  somewhat  con- 
flicting, and  as  this  opinion  is  already  too 
much  extended,  I  will  not  undertake  to 
review  them,  but  will  content  myself  with 
a  reference  to  the  opinion  of  Allen,  Judge, 
in  Jones  &  wife  v.  Obenchain  &  als.,  10 
Gratt.  261,  in  which  he  reviews  the  decisions 
on  the  subject.  It  was  held  by  Judge  Allen, 
and  all  the  judges  concurred  in  his  opinion 
— that  where  there  was  a  meritorious  consid- 
eration, meaning  thereby  a  provision  for  a 
wife  or  child,  equity  would  enforce  a  de- 
fective conveyance.  In  support  of  that 
opinion  he  cites  Shepard  v.  Shepard,  7  John. 
Ch.  R. ;  and  Kekewich  v.  Manning,  12 
Eng.  L.  &  E.  R.  120.  He  refers  to  the 
opinions  of  Lord  Thurlow  and  I/ord  Eldon 
as  favoring  the  doctrine,  and  the  remarks 
of  Brooke,  J.,  in  Darlington  v.  McCoole,  1 
Leigh  36.  He  cites  two  decisions  by  the 
Court  of  Appeals  of  Kentucky,  and  the 
remarks  of  Chief  Justice  Gibson  in  Dennison 
V.  Gochring,  4  Barr  Pa.  R.  175.  He  also 
cites  and  relies  on  the  opinion  of  Lord 
Chancellor  Sugden  in  Ellis  v.  Nimmo ;  and 
reviews  the  decisions,  which  it  is  said  over- 
rules that  decision  of  the  Lord  Chancellor, 
which  he  was  of  opinion  were  decided  on 
other  grounds.  But  suppose  he  had  regarded 
those  subsequent  cases  as  overruling  Nimmo 
&  Ellis,  would  it  have  changed  his  opinion 

and  the  decision  of  this  court  in  Jones 
380    V.  Obenchain?    I  can  *hardly  think  it 

would.  The  opinion  of  Lord  Chan- 
cellor Sugden  was  not,  nor  were  the  decisions 
of  the  courts  of  Great  Britain,  authority 
with  this  court ;  but  the  Lord  Chancellor's 
opinion  was  regarded  with  the  consideration 
that  its  intrinsic  merit  and  the  respect  due 
to  his  great  learning  entitled  it  to  receive. 
And  the  cases  which  are  said  to  have  over- 
ruled him  were  before  this  court  and  re- 
viewed by  Judge  Allen,  and  did  not  change 
the  decision.  I  must  regard  that  case  there- 
fore as  a  decision  of  this  question  by  the 
Court  of  Appeals  of  Virginia  in  which  all  the 
judges  concurred,  and  am  not  disposed  to 
disturb  it,  whether  Nimmo  &  Ellis  has  been 
overruled  or  not.  And  I  find  it  is  sustained 
by  other  American  decisions,  which  are  en- 
titled to  very  great  respect.  I  will  only  refer 
to  a  recent  decision  of  the  Court  of  Appeals 
of  Indiana,  in  Sims  v.  Rickets,  supra,  which 
1  think  is  in  point. 

It  remains  now  only  to  inquire  whether 
the  deed  in  question  is  a  real  bona  fide  con- 
veyance, and  whether  it  is  absolute  or  only 
conditional.  We  have  seen  that  it  was  fair 
and  unassailable  even  upon  the  suspicion  of 
fraud  as  to  the  creditors  of  the  grantor  or 
other  persons:  was  it  a  real  and  bona  fide 
conveyance  as  between  the  husband  and 
wife?  The  terms  of  the  deed,  and  the 
deliberation  and  solemnity  of  the  act,  the 
lapse  of  time  for  reflection  from  the  writing 


of  the  deed  until  its  acknowledgment  and 
recordation,  the  continued  acquiescence  of 
the  husband  during  the  lifetime  of  his  wife, 
for  a  period  of  nearly  ten  years  after  the 
execution  of  the  deed,  without  even  an  at- 
tempt to  obtain  a  release  from  her  (which 
may  be  regarded  as  a  confirmation  of  the 
conveyance  to  her),  leave  no  room  for  doubt 
that  the  transaction  was  real  and  bona  fide 
between  them,  and  was  intended  to  divest 
the  grantor  of  his  title,  and  to  vest  it 

381  in  his  wife,    according   to   the  *terins 
of  the  deed.     Is  the  conveyajice  abso- 
lute, or  only  conditional? 

This  inquiry  can  only  be  answered  by  re- 
curring to  the  instrument  itself.  It  recites, 
**that  whereas  the  said  Reuben  Sayers,  in- 
tending shortly  to  visit  the  western  country, 
and  knowing  the  uncertainty  of  life,  and  to 
provide  a  permanent  home  and  a  future 
residence  for  his  family,  in  case  he  should 
not  be  permitted  to  return  in  safety  home, 
and  seeking  to  provide  against  confusion  at 
all  events,  now  this  indenture  witnesseth, 
that  for  and  in  consideration  of  the  prem- 
ises, and  for  the  natural  love  and  affection 
he  has  for  his  wife,  the  said  Reuben  Sayers 
doth  grant  unto  the  said  Eleanor  Ann  Sayers 
his  entire  real  estate  lying  in  the  county  of 
Pulaski,  his  present  residence,  containing 
seven  hundred  acres,  more  or  less.  Witness 
the  following  signature  and  seal.  *  •  Signed, 
**Reuben  Sayers.     Seal." 

There  are  two  considerations  set  out  in  this 
deed,  which  moved  the  grantor  to  its  execu- 
tion :  first,  the  providing  a  permanent  home 
and  future  residence  for  his  family ;  second, 
the  love  and  affection  he  had   for   his  wife. 

Let  it  be  conceded  that  one  consideration 
of  the  conveyance  was  to  provide  a  home 
for  his  family  in  case  he  did  not  safely  re- 
turn from  the  western  country,  which  he 
expected  shortly  to  visit.  If  he  did  return 
safely,  then  the  conveyance  was  unnecessary 
to  provide  a  home  for  his  family  on  that 
contingency.  But  when  he  executed  the 
deed  he  did  not  know  that  it  would  so  hap- 
pen, and  in  consideration  of  the  uncertainty 
of  his  safe  return  he  makes  an  absolute  con- 
veyance to  his  wife.  It  is  not  a  conveyance 
to  take  effect  only  upon  condition  that 
he  does  not  safely  return.  But  the  con- 
tingency   that    he     may     not    return 

382  is    the    ^consideration    which     moves 
him  to  make  the  conveyance.     Is  that  a 

conditional  conveyance?  I  think  not.  The 
title  has  passed  from  him  by  his  own  act, 
upon  a  consideration  which  is  in  part  con- 
tingent. And  the  contingency  not  happen- 
ing the  deed  is  not  void;  for  it  was  not  made 
to  depend  upon  the  happening  of  that  con- 
tingency. It  was  just  because  of  the  uncer- 
tainty, the  possibility  that  it  might  happen, 
he  made  an  absolute  conveyance  to  his  wife. 
But  the  consideration  of  the  conveyance 
was  not  merely  to  provide  a  home  for  his 
family  in  case  he  had  not  a  safe  return.  If 
he  had  stopped  then  it  might  have  been 
so  understood.  But  seeking  to  remove  all 
confusion  (uncertainty)  on  that  point,  he 
adds,  **and"  **at  all  events."  That  is,  as  I 
understand   it    to   comprehend,  whether  he 
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visited  the  western  country  and  was  not 
permitted  safely  to  return  or  not — whether 
Jie  lived  or  died,  **at  all  events"  he  would 
make  the  conveyance.  And  his  indenture 
Tvitnessed  that  for  and  in  consideration  of  the 
premises,  and  for  the  love  and  affection  he 
lia.d  for  his  wife,  he  granted  to  her  the  land  in 
controversy.  This  latter  was  a  sufficient 
consideration  to  support  the  deed,  even  if  the 
conting'ent  consideration  had  failed.  Skip- 
-with  V.  Cabell,  19  Gratt,  How  could  he  claim 
a.  defeasance?  I  think  it  is  an  absolute  con- 
veyance, and  not  conditional.  Upon  the 
-whole  I  am  of  opinion  to  reverse  the  decree 
of  the  court  below,  and  to  enter  here  such 
decree  as  ought  to  have  been  entered  by 
the  Circuit  court,  reversing  the  decree  of 
the  County  court,  and  dismissing  the  plain- 
tiffs' bill  with  costs. 

The   other  judges   concurred   in  the  opin- 
ion of  Anderson  J. 

The  decree  was  as  follows : 

383  *This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having 
maturely  considered  the  transcript  of  the 
record  of  the  said  decree  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  Circuit  court  erred  in  affirming  the 
said  decree  of  the  said  County  court,  instead 
of  reversing  the  same  and  dismissing  the 
bill  in  this  cause,  as  it  should  have  done. 
Therefore,  it  is  decreed  and  ordered,  that 
for  the  said  error  the  said  decree  of  the  said 
Circuit  court  be  reversed  and  annulled,  and 
that  the  appellees  pay  to  the  appellants 
their  costs  by  them  about  the  prosecution 
of  their  appeal  here  expended:  and  this 
court  proceeding  to  render  such  decree  in 
the  premises  as  the  Circuit  court  ought  to 
have  rendered,  it  is  further  decreed  and 
ordered,  that  the  said  decree  of  the  said 
County  court  be  also  reversed  and  annulled, 
and  that  the  appellees  pay  to  the  appellants 
their  costs  by  them  in  this  cause  expended 
as  well  in  the  said  County  court  as  in  the 
said  Circuit  court. 
Decree  reversed. 


884        *Sprinkle  &  als.  v.  Hayworth  &  als. 

June  Term,  1875,  Wytbevllle. 

Absent,  ANDERSON,  J. 
L  Wills— Parol  Tntsts  Contrary  to.— S  and  his  wife 
P  had  no  children,  and  it  was  understood  and 
asrreed  between  them  that  the  survivor  should 
have  all  his  property  durinsr  the  life  of  the  sur- 
ylvor,  and  at  his  or  her  death  it  should  be  equally 
divided  between  his  and  her  heirs  and  next  of  kin. 
S  made  his  will,  by  which  he  srave  all  his  property, 
real  and  personal,  to  his  wife  P  absolutely.  He 
died  in  her  lifetime,  and  she  was  so  shocked  at  his 
death,  that  she  was  immediately  paralyzed,  and 
remained  unconscious,  until  she  died  the  day 
after  he  did.  She  died  without  havinfir  made  a 
will.    H£LD: 

I.  Same— Same— Effect.*— A  court  of  equity  will  not 
enforce  the  agreement  at  the  suit  of  the  heirs 

*Parol  Wllla.— That  wills  by  parol  are  invalid  under 


and  next  of  kin  of  S  against  the  heirs  and  next 
of  kin  of  P. 

a.  Same— Same— Same.— In'  the  absence  of  fraud 
on  the  part  of  a  legatee,  a  court  of  equity  will 
not  enforce  a  parol  charge  upon  his  legacy. 

3.  Same— Written  Trusts— Effect.— If  it  appeared 
from  the  evidence  in  the  case,  that  S  intended  P 
should  have  entire  control  of  the  whole  property 
during  her  life,  and  use  as  much  of  it  as  she 
chose  to  use.  and  that  only  what  remained  of  it 
at  her  death  was  to  be  divided  between  his  and 
her  heirs  and  next  of  kin,  the  trust  would  not  be 
enforced  even  if  it  had  been  in  writing. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Smyth  county,  and  afterwards  trans- 
ferred to  the  Circuit  court  of  Wythe,  brought 
in  May  1870  by  John  T.  Sprinkle  and  others, 
the  heirs  at  law  and  next  of  kin  of  Archibald 
B.  Sprinkle,  deceased,  against  Nathaniel 
Hayworth  and  others,  the  heirs  at  law  and 
next  of  kin  of  Phoebe  Sprinkle,  de- 
385  ceased,  late  wife  of  Archibald  *B. 
Sprinkle,  to  set  up  and  establish  an 
alleged  parol  agreement  between  said  Archi- 
bald B.  Sprinkle  and  Phoebe  his  wife,  that 
at  the  death  of  the  survivor  of  the  two,  the 
property  of  said  Archibald  should  be  equally 
divided  between  his  and  her  family. 

The  cause  came  on  to  be  finally  heard  on 
the  4th  of  March  1874,  when  the  court  held 
that  the  plaintiffs  were  not  entitled  to  re- 
cover anything  by  reason  of  the  matters  set 
out  in  their  bill ;  but  retained  the  cause  to 
have  the  rents  collected,  the  property  hav- 
ing been  rented  out  under  the  order  of  the 
court  during  the  progress  of  the  cause. 
From  this  decree  the  plaintiffs  obtained 
an  appeal  to  this  court.  The  case  is  stated 
by  Judge  Moncure  in  his  opinion. 

Richardson  and  J.  W.  A  J.  P.  Sheffey, 
for  the  appellants. 

Referred  to  Perry  on  Trusts,  U  74,75,  77, 
82,  96;  Sanders  on  Uses  14,  218,  (2  Amer. 
edi. ;)  Fleming  v.  Donahoe,  5  Ohio  R.  255; 
Bank  of  United  States  v.  Carrington,  7 
Leigh  566;  Walraven  v.  Ivock,  2  Pat.  & 
Heath  R.  547;  2  Story's  Eq.  Jur.,  J  J  20,  32, 
44,  57,  781;  1  Black.  Com.  92;  3  Greenl.  Kv., 
I  365;  Oldhumv.  I^itchfield,  2  Vern.  R.  506; 
Drakeford  v.  Wilks,  3  Atk.  R.  539;  Pod- 
more  V.  Gunning,  2  Sim.  R.  644 ;  Barrell  v. 
Hanrick,  42  Alab.  R.  60. 

Gilmore  and  J.  W.  Johnston,  for  the 
appellees. 

1st.  This  is  simply  on  its  face  a  bill  to 
enforce  a  parol  agreement  between  a  man 
and  his  wife,  and  two  agreements  are  set 
forth  in  bill.  One  is  that  he  was  to  devise 
his  whole  estate  to  his  wife,  and  that  she 
at  her  death  would  divide  the  estate  equally 


the  Virginia  Statute  of  Wills,  see  Borst  v.  Nalle,  28 
Qratt-  486.  and  fwte\  Sims  v.  Sims,  94  Va.  584.  As  to 
whether  a  trust  may  be  created  by  parol  the  dictum 
of  JuDOB  MoNCUBB  lu  the  principal  case  has  been 
cited  by  the  West  Virginia  Supreme  Court  of  Ap- 
peals In  Troll  V.  Carter,  16  W.  Va.  581 :  Murry  v.  Sell. 
23  W.  Va.  480;  Titchenell  v.  Jackson,  26  W.  Va.  468. 
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between  his   family   and   her  family; 

386  the  other  is,    that   his  wife  was   *to 
have  all  the  property  for  life,  and  then 

it  was  to  be  equally  divided  between  the  two 
families,  except  that  the  children  of  Mahlon 
Sprinkle — one  of  the  testator's  brothers — 
were  to  have  nothing-. 

Such  a  contract  cannot  be  enforced  in  any 
court.  If  it  could,  this  contract  or  agree- 
ment is  not  set  forth  in  such  certain  and 
definite  terms  as  is  required  by  the  courts. 
See  Wright  v.  Puckett,  22  Gratt.  370; 
Pierce *s  heirs  v.  Catron's  ^eirs,  23  Gratt. 
389;  and  the  authorities  cited  in  the  former 
case. 

2d.  In  such  a  case  parol  testimony  is  not 
admissible    to   contradict  the   written   will. 

See  Perry  on  Trusts,  p.  65,  section  94,  and 
cases  cited.  Gilbert's  Forum  Romanum,  by 
Tyler,  p.  328,  foot,  and  top  of  329;  Hare  v. 
Shear  wood,  1  Ves.,  Jr.  241. 

3d.  To  enable  the  appellants  to  avail  them- 
selves of  parol  testimony,  fraud  must  be 
charged  and  proven.  See  McCormick  v. 
Grogan,  4th  Eng-lish  and  Irish  Appeals,  1869- 
'70,  p.  82;  Devenishv.  Baines,  Pinch's  Prec. 
in  Chancery,  case  3,  p.  5;  Browne  on  the 
Statute  of  Frauds,  sec.  94. 

4th.  The  declarations  of  the  testator  are 
not  admissible  in  such  a  case.  SeeRedfield 
on  Wills,  part  1,  sec.  39,  pi.  6,  letter  d, 
top  of  page  546-7 ;  Ibid,  sec.  38,  pi.  39,  p. 
^7,  528;  Greenleaf  on  Evidence,  vol.  1,  sec- 
fions  289,  290. 

^'  5th.  If  the  language  of  the  agreement 
claimed  had  been  inserted  in  the  will  itself, 
the  court  would  not  enforce  it  against  the 
absolute  devise  to  the  wife.  See  Perry  on 
Trusts,  sec.  115,  pp.  88-9;  May  v.  Joynes, 
20  Gratt.  692. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

On   the   19th  of  November  1835,  A. 

387  B.  Sprinkle,  of  *the  county  of  Smyth, 
Virginia,    intermarried   with   Phoebe 

Hay  worth,  of  the  county  of  Green,  Ten- 
nessee. They  lived  tog-ether  in  great  hap- 
piness during  their  whole  married  life, 
which  lasted  about  thirty-five  years,  the 
whole  of  which  was  spent  in  the  county  of 
Smyth,  and  nearly  all  of  it  in  the  town  of 
Marion,  in  that  county.  By  their  joint 
industry,  frug-ality  and  economy,  they 
amassed  quite  a  large  fortune;  and  never 
having  had  any  children,  it  was  their 
wish  and  intention,  often  expres8<id, 
that  whatever  of  their  property  might 
be  left  unexpended  and  undisposed  of  at 
the  death  of  the  survivor  of  them,  should 
be  divided  into  moieties,  one  of  which  should 
go  to  the  family  or  collateral  heirs  of  the 
husband,  and  the  other  to  the  family  or 
collateral  heirs  of  the  wife.  The  husband 
died  on  the  19th  day  of  January  1870.  The 
wife  survived  him,  but  only  day  or  two, 
having'died  on  the  21st  of  January  1870.  She 
appears  to  have  been  in  usual  health  at  the 
time  of  his  death ;  but  was  so  shocked  at 
that  event,  she  almost  at  once  became  wholly 
paralyzed,  and  remained  so,  and  generally 
unconscious,  until   her   death.     They    were 


which  bears  date  on  the  29th  day  of  JannarT 
1869,  and  was  duly  admitted  to  probate  in 
buried  in  the  same  grave.  He  left  a  will, 
the  County  court  of  Smyth  county  on  the 
28th  day  of  March  1870.  The  will  contains 
three  items.  The  first  provides  for  the 
payment  of  his  debts,  if  any.  The  second 
and  third  are  in  these  words: 

*'Item  2d.  I  will  and  bequeath  to  mj  be- 
loved  wife,  Phoebe,  all  my  estate  of  which 
I  may  die  possessed,  both  real  and  personal, 
of  every  description  whatsoever,  she  having 
aided  me  in  making  all  that  I  have.  My 
desire  is,  that  she  shall  own  absolutely 
everything  that  I  may  die  possessed  of. 

**  Lastly.     As    my     wife     is     herebj 

388  made  my  heir  and  *sole  devisee,!  hereby 
constitute  and  appoint  her  the  execu- 
trix of  this  my  last  will  and  testament,  and 
desire  that  she  shall  not  be  required  to  give 
any  ofiicial  bond." 

The  wife  died  without  leaving  a  will,  not 
having  been  in  a  condition  to  make  one  in 
the  short  interval  between  his  death  and 
hers. 

On  the  20th  day  of  April  1870,  John  T. 
Sprinkle  and  others,  heirs  at  law  and  next 
of  kin  of  the  husband  A.  B.  Sprinkle, 
brought  this  suit  in  the  Circuit  court  of 
Smyth  county,  against  Nathaniel  Hayworth 
and  others,  heirs  at  law  and  next  of  kin 
of  the  wife  Phoebe  Sprinkle,  for  the  purpose 
of  setting  up  and  enforcing  an  alleged  parol 
understanding  and  agreement  between  the 
said  husband  and  wife,  for  the  equal  divi- 
sion of  the  estate  of  the  husband,  left  at  the 
death  of  the  wife,  between  their  two  families 
as  aforesaid.  In  their  bill  the  plaintiffs  set 
out  the  particulars  of  their  claim. 

Some  of  the  defendants  filed  their  answers 
to  the  bill;  in  which  they  denied  that  there 
was  any  such  understanding  and  agreement 
between  s^d  Sprinkle  and  wife  in  regard 
to  the  disposition  of  the  property  owned  by 
said  Spinkle,  as  was  claimed  in  the  bill ;  and 
the  said  defendants  claimed  that  they  and  the 
other  heirs  at  law  and  next  of  kin  of  the 
said  wife  held  and  were  entitled  to  hold  the 
said  property  as  such  heirs  at  law  and  next 
of  kin. 

Sundry  depositions  were  taken  in  the  suit 
on  both  sides;  and  on  the  4th  day  of  March 
1874  the  cause  came  on  to  be  heard  upon  the 
bill  of  complainants,  the  demurrer  (which  had 
been  filed),  and  answer  of  N.  Hayworth  and 
others,  the  replication  thereto,  the  exhibits 
filed,  and  the  depositions  of  witnesses;  and 
was  argued  by  counsel.     On  consider- 

389  ation  whereof,  the  *court  overruled  the 
demurrer ;  and  proceeding  to  decide  the 

cause  on  its  merits,  decreed  that  the  plaintiffs 
were  not  entitled  to  recover  anything  by 
reason  of  the  matters  set  forth  in  their  bill, 
and  would  then  have  dismissed  the  bill ;  but 
it  appearing  that  the  property  had  been 
rented  out  under  the  order  of  court,  and  that 
the  transaction  on  that  account  remained 
unsettled,  the  cause  was  retained  for  the 
purpose  of  such  settlement. 

The  plaintiffs  applied  to  a  judge  of  this 
court  for  an  appeal  and  supersedeas  to  the 
said  decree ;  which  were  accordingly  allowed 
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and    awarded.     And  that  is  the  case   which 
"we  now  have  to  dispose  of. 

There  never  was  a  will  more  plainly 
written,  or  one  on  the  face  of  which  there 
was  less  room  for  doubt  or  difficulty  in  the 
construction  of  it,  than  the  one  we  now 
have  before  us.  The  langfuage  of  the  second 
clause,  as  before  stated,  is:  '*I  will  and 
bequeath  to  my  beloved  wife  Phoebe  all 
my  estate,  of  which  I  may  die  possessed, 
both  real  and  personal,  of  every  description 
whatsoever,  she  having*  aided  me  in  mak- 
ing* all  that  I  have.  My  desire  and  will  is, 
that  she  shall  own,  absolutely,  everything 
that  I  may  die  possessed  of."  Could  lan- 
gnag'e  be  more  comprehensive  or  emphatic 
to  invest  the  wife  with  the  largest  possible 
interest  in,  and  power  over,  the  estate  of 
the  husband?  But  to  make  it  still  more 
plain,  if  possible,  the  testator  proceeds  in 
the  last  clause  to  say:  **As  my  wife  is 
hereby  made  my  heir  and  sole  devisee,  I 
hereby  constitute  and  appoint  her  the  exec- 
Qtrix  of  this  my  last  will  and  testament, 
and  desire  that  she  shall  not  be  required  to 
give  any  official  bond." 

And  yet,  plain  as  is  this  written  will,  the 
plaintiffs  contend  that  it  ought  not  to  be 
carried  into  effect  as  it  is  written;  that 
there  was  a  parol  understanding  and 
390  ^agreement  between  the  husband  and 
wife,  in  virtue  of  which  the  plaintiffs, 
his  heirs  at  law  and  next  of  kin,  are  entitled 
to  one  moiety  of  the  estate  left  at  her  death. 

There  could  be  no  valid  and  binding 
agreement  between  husband  and  wife,  as 
she  was  not  a  competent  contracting*  party. 
Suppose  there  was  in  fact  such  an  under- 
standing between  them  as  the  plaintiffs  con- 
tend for,  could  effect  be  given  to  it,  contrary 
to  the  plain  and  express  langxiage  of  the 
written  will? 

To  give  it  such  effect,  would  seem  to  be 
clearly  inadmissible  for  several  reason*: 
First,  because  by  the  common  law  it  is  a 
general  rule  that  a  written  instrument  can- 
not be  varied  or  contradicted  by  parol  evi- 
dence ;  and  there  is  nothing  in  this  case  to 
make  it  an  exception  to  the  general  rule. 
Secondly,  because  such  an  effect  would  be 
contrary  to  the  spirit  and  true  intent  and 
meaning  of  the  statute  of  frauds.  Code,  p. 
985,  ch.  140,  section  1.  And  thirdly,  be- 
cause it  would  be  contrary  to  the  statute  of 
wills.  Code,  p.  887,  ch.  112,  section  1;  Id., 
p.  910,  ch.  118,  section  4,  which  declares, 
that  ''no  will  shall  be  valid  unless  it  be  in 
writing,  and  signed  by  the  testator,  or 
some  other  person  in  his  presence  and  by  his 
direction,  in  such  manner  as  to  make  it 
manifest  that  the  name  is  intended  as  a  sig- 
nature; and  moreover,  unless  it  be  wholly 
written  by  the  testator,  the  signature  shall 
be  made,  or  the  will  acknowledged,  by  him 
in  the  presence  of  at  least  two  competent 
witnesses,  present  at  the  same  time;  and 
such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator;  but  no  form  of 
attestation  shall  be  necessary** — And  sec- 
tion 8,  which  declares,  that  **No  will  or 
codicil,  or  any  part  thereof,  shall  be  re- 
voked, unless  under  the  preceding  section 


(in  regard  to  revocation  by  marriage,) 

391  or  by  a  subsequent  will  or  *codicil,  or 
by  some  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  executed  in  the 
manner  in  which  a  will  is  required  to  be 
executed ;  or  by  the  testator,  or  some  person 
in  his  presence  and  by  his  direction,  cutting, 
tearing,  burning,  obliterating,  canceling  or 
destroying  the  same,  or  the  signature  there- 
to, with  the  intent  to  revoke.**  It  would  be 
strange  if,  after  all  this  care  taken  by  the 
legislature  to  prevent  fraud  in  the  making 
and  revocation  of  wills,  a  will,  solemnly 
made,  in  strict  and  literal  pursuance  of  all 
the  requisitions  of-  the  statute,  could  be 
annulled  and  destroyed  by  loose  declarations 
of  the  testator,  testified  to  chiefly  by  in- 
terested parties. 

A  great  deal  was  said  in  the  argument 
about  the  omission  in  our  statute  of  the 
seventh  section  of  the  English  statute  of 
frauds,  which  declares,  that  all  declarations 
or  creations  of  trust  and  confidence  of  any 
lands,  &c.,  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party,  &c. ; 
and  it  was  argued  that,  while  under  the 
English  statute,  such  a  trust  as  is  attempted 
to  be  set  up  in  this  case  would  be  invalid, 
it  is  valid  in  this  state  for  the  reason  afore- 
said. 

Certainly  a  resulting  trust  is  not  even 
within  the  English  statute  of  frauds,  and, 
of  course,  is  not  within  ours.  Indeed,  the 
eighth  section  of  the  English  statute,  which 
is  also  omitted  in  ours,  expressly  excludes 
resulting  trusts  from  the  operation  of  the 
statute.  The  case  of  the  Bank  of  the  United 
States  V.  Carrington  Ac,  7  Leigh  566,  re* 
f erred  to  in  the  argument,  was  a  case  of 
resulting  trust.  There  are  other  trusts  not 
strictly  coming  under  the  denomination  of 
resulting  trusts,  which  are  not  within  the 
statute.  Tucker,  P.  enumerates  many  of 
them  in  his  opinion  in  the  case  just  cited; 
and  in  1  LK>max*s  Dig.,  top  page  233,  all 
these  trusts   are   considered  under  the 

392  denomination  *of  *4mplied,  resulting 
and  constructive  trusts.  *  *  For  peculiar 

reasons  they  are    excluded  from   the  opera- 
tion of  the  statute. 

But  without  attempting  to  define  these 
several  trusts,  or  to  give  the  reason  why 
they  are  not  embraced  within  the  statute  of 
frauds,  or  to  state  the  effect,  if  any,  of  the 
omission  in  our  statute  of  the  7th  section 
of  the  English  statute  of  frauds,  we  think 
we  can  safely  say  that  under  our  statute  of 
frauds,  if  there  were  no  other  statute  or 
law  to  prevent  it,  such  a  parol  understand- 
ing or  agreement  as  is  set  up  in  the  bill, 
however  well  proved  it  may  have  been, 
would  be  insufficient  to  contradict  or  invali- 
date a  will  so  plainly  written  as  the  will  in 
this  case.  It  could  not  have  that  effect  as 
a  parol  declaration  or  creation  of  trust,  for 
to  give  it  that  effect  would  be  to  subvert 
the  statute.  The  most  solemn  wills  and 
deeds  could  then  be  annulled  by  loose  parol 
declarations  under  the  name  of  trust.  The 
danger  of  admitting  such  declarations,  for 
such  a  purpose,  was  demonstrated  in  Cox, 
Ac,  V.   Cox,    decided   by  this  court   a  few 
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days  ag-o.  Even  in  the  case  of  a  resulting 
trust  the  proofs  oug-ht  to  be  very  clear  if  the 
trust  does  not  arise  on  the  face  of  the  deed  it- 
self. Opinion  of  Brockenbroug-h,  J.,  in  the 
Bank  of  U.  S.  v.  Carrington,  Ac,  7  Leigh 
576,  and  the  cases  cited  by  him.  We  do  not 
meant  to  admit,  however,  that  there  is  any 
diflFerence  in  effect  between  the  English 
statute  of  frauds  and  ours  arising  from  the 
omission  in  the  latter  of  the  seventh  and 
eighth  sections  of  the  former.  That  is  a 
question  which  is  unnecessary,  and  not 
intended  to  be  discussed  in  this  case. 

However  that  may  be,  we  think  the  statute 
of  wills,  as    before   shown,    plainly   forbids 
that  a  parol  will,  whether  in   the  form  of  a 
trust  or  otherwise,  shall  t>e  set  up  and  estab- 
lished,   especially     when    there   is   a 

393  written    *will   to   the   contrary  which 
has  been  executed  and  established  in 

strict  pursuance  of  the  statute. 

To  be  sure  fraud  may  have  the  effect  of 
setting  aside  a  deed  or  will,  or  converting  a 
grantee  or  devisee  into  a  trustee  for  the 
benefit  of  others.  *  *The  fraud  which  suffices 
to  lay  a  foundation  for  such  a  trust  is  not 
simply  that  fraud  which  is  involved  in  every 
deliberate  breach  of  contract.  The  true 
rule  seems  to  be  that  there  must  have  been 
an  original  misrepresentation,  by  means  of 
which  the  legal  title  was  obtained;  an 
original  intention  to  circumvent,  and  get  a 
better  bargain  by  the  confidence  reposed. 
Thus,  as  has  been  held  in  many  cases,  if  a 
man  procure  a  certain  devise  to  be  made  to 
himself  by  representing  to  the  testator 
that  he  will  see  it  applied  to  the  trust  pur- 
poses contemplated  by  the  latter,  he  will  be 
held  a  trustee  for  those  purposes."  Brown 
on  the  Statute  of  Frauds,  {  94.  See  also 
Gilbert's  Forum  Romanum,  p.  328,  329. 
There  is  a  very  recent  case  of  the  very 
highest  authority,  in  the  English  books, 
which  was  referred  to  in  the  argument  of 
this  case  by  the  counsel  for  the  appellees, 
and  which  very  strongly  illustrates  the  law 
on  the  branch  of  the  subject  we  are  now 
considering.  We  mean  McCormick  v. 
Grogar,  decided  by  the  House  of  Lords  in 
1869,  and  reported  in  the  law  reports,  Eng- 
lish and  Irish  Appeal  Cases,  vol.  4,  p.  82. 
The  court  of  appeal  in  Ireland  had  reversed 
a  decretal  order  of  the  Ivord  Chancellor  there, 
and  the  House  of  Lords  affirmed  the  decision 
of  the  court  of  appeal.  It  does  not  appear 
that  there  was  any  dissent  to  that  decision 
of  the  House  of  Lords.  Lord  Chancellor 
Hatherley  and  Lord  Westbury  delivered 
seriatim  opinions  in  the  case,  and  Lord 
Cairns  expressed  his  entire  concurrence  in 
their  opinions.     We   will    have  occa- 

394  sion    to    refer    to    that   case    *again. 
We    will   now    notice    only   so    much 

of  it  as  relates  to  the  branch  of  the 
subject  we  are  now  considering.  Lord 
Chancellor  Hatherley,  after  stating  sev- 
eral cases  in  which  a  devisee  had  been 
held  to  be  a  trustee  upon  parol  proof  of 
a  fraud  committed  by  him  in  procuring 
the  devise,  thus  proceeds:  **But  this  doc- 
trine evidently  requires  to  be  carefully 
restricted   within    proper   limits.     It    is   in 


itself  a  doctrine  which  involves  a  wide  de- 
parture from  the  policy  which  induced  the 
legislature  to  pass  the  statute  of  frauds,  and 
it  is  only  in  clear  cases  of  fraud  that  this 
doctrine  has  been  applied — cases  in  which 
the  court  has  been  persuaded  that  there  has 
been  a  fraudulent  inducement  held  out  by 
the  apparent  beneficiary,  in  order  to  lead 
the  testator  to  confide  to  him  the  duty  which 
he  so  undertook  to  perform."  And  Lord 
Westbury  said:  **The  jurisdiction  which 
is  invoked  here  by  the  appellant  is  founded 
altogether  on  personal  fraud.  It  is  a  juris- 
diction by  which  a  court  of  equity,  proceed- 
ing on  the  ground  of  fraud,  converts  the 
party  who  has  committed  it  into  a  trustee 
for  the  party  who  is  injured  by  that  fraud. 
Now  being  a  jurisdiction  founded  on  per- 
sonal fraud,  it  is  incumbent  on  the  court  to 
see  that  a  fraud,  a  malus  animus  is  proved 
by  the  clearest  and  most  indisputable  evi- 
dence. '  *  Much  more  was  said  by  his  lordship 
which  bears  upon  the  subject  under  consid- 
eration, but  for  the  present  we  will  quote 
no  more  from  the  case. 

In  this  case,  certainly,  then,  there  is  not 
a  particle  of  proof,  nor  is  it  pretended  that 
there  was  any  fraud  on  the  part  of  the  de- 
visee to  induce  the  devise;  nor  that  she 
would  not,  if  she  had  lived  long  enough, 
have  made  such  a  disposition  of  the  property 
as  is  now  claimed  by  the  appellants ;  not  in 
discharge  of  an  obligation  which  could 
395  be  enforced  in  a  court  of  *law  or  equity, 
but  as  a  voluntary  act  in  pursuance  of 
what  she  no  doubt  believed  were  the  wishes 
of  her  husband. 

We  are  therefore  of  opinion  that  the  parol 
evidence  in  this  case  was  inadmissible  to 
alter  or  contradict  the  will,  or  set  up  a  trust 
under  the  same. 

We  are  also  of  opinion,  'that  even  if  the 
evidence  were  admissible,  it  would  be  in- 
sufficient to  prove  such  a  trust  as  is  claimed 
in  this  cause.  The  will  itself  certainly 
shows  the  intention  of  the  testator  more 
plainly  than  the  parol  declarations  made  by 
the  testator  and  his  wife,  testified  to,  as  they 
chiefly  are,  by  interested  parties.  The  vrill, 
as  we  have  seen,  is  very  plainly  expressed, 
as  if  the  testator  was  careful  to  exclude  the 
idea  that  his  wife  should  be  considered  as 
holding  the  property  for  the  benefit,  ulti- 
mately, of  the  heirs  of  the  two  families 
respectively,  according  to  the  claim  set  up 
in  this  suit,  and  not  for  her  own  exclusive 
and  absolute  use.  If  really  the  testator  had 
intended  to  give  those  two  families,  or  either 
of  them,  any  interest  in  remainder  in  his 
estate,  he  would  have  done  so  expressly  in 
his  will.  He  would,  for  example,  have  g-iven 
a  moiety  of  his  estate  to  his  wife  absolutely, 
and  the  other  moiety  to  her  for  life,  with 
remainder  to  his  own  right  heirs  and  next 
of  kin.  That  he  did  not  plainly  do  so,  which 
he  could  so  easily  have  done,  is  strong-,  if 
not  conclusive  evidence  to  show  that  he  did 
not  intend  to  do  so.  He  was  not  taken  bv 
surprise  by  death.  His  will  was  well  and 
carefully  prepared,  obviously  by  a  lawyer, 
more  than  a  year  before  his  death,  and  is, 
in  substance,  the  same  with  a  will  which  he 
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executed  seventeen  or  eig-hteen  years  before* 
It  was  his  deliberate  and  cherished  purpose 
to  make  it  as  he  did ;  and  he  meant  what  he 
-said,  whatever  may  have  been  his  wishes  in 

regard  to   the   distribution   of  any   of 
396    the    *property    which    might    remain 

unexpended  or  undisposed  of  at  her 
^eath.  Those  wishes  were  altogether  sub- 
ordinate to  his  main  intention  to  leave  all 
his  estate  of  which  he  might  die  possessed, 
both  real  and  personal,  of  every  description 
whatsoever,  to  his  wife ;  and  that  she  should 
own  absolutely  everything  that  he  might  die 
possessed  of.  Though  sometimes  advised 
to  name  in  his  will  his  wishes  in  regard  to 
the  ultimate  distribution  of  the  property 
which  might  be  left  at  his  wife's  death,  he 
•carefully  avoided  doing  so,  lest  his  wife 
might  thereby  be  restrained  in  some  degree 
in  the  use  and  enjoyment  of  the  property. 
If  he  had  survived  her,  the  property  would 
certainly  have  been  his  absolutely,  to  dispose 
of  as  he  pleased,  and  he  could  not  have  been 
restrained  in  such  disposition  by  his  heirs 
at  law  or  those  of  his  wife,  upon  the  ground 
of  any  trust  in  their  favor,  arising  from  the 
loose  conversations  between  him  and  his 
v^ife,  or  otherwise.  As  she  survived  him, 
he  intended  to  leave  her  in  his  place, 
and  to  give  her  the  property  and  all 
power  over  it  to  the  same  absolute  ex- 
tent as  he  would  have  held  and  enjoyed  it 
had  he  been  the  survivor.  He  did  not  know 
how  long  she  would  live,  nor  what  occasion 
she  mig^ht  have  for  the  use  of  the  property 
after  his  death ;  and  therefore  he  gave  it  to 
her  absolutely.  He  had  perfect  confidence 
in  her,  and  was  willing  to  give  it  to  her 
absolutely,  trusting  and  believing  that  she 
would  do  what  was  right  when  she  came  to 
dispose  of  what  property  might  remain  un- 
disposed of  at  her  death.  George  W.  Jones, 
a  witness  for  the  plaintiffs,  says,  that  it 
was  the  understanding  between  A.  B. 
Sprinkle  and  wife,  **that  whichever  outlived 
the  other  was  to  have  the  benefit  of  the 
whole  property  during  their  life;  and  then 
the    property  was  to  be  divided,  whatever 

may  be  left,  equally  between  his  family 
897    and  the  family   of  *his  wife.'*     Wade 

D.  Strother,  another  witness  for  the 
plaintiffs,  says:  *'I  suggested  to  him  the 
propriety  of  putting  this  specific  arrange- 
ment (for  the  ultimate  division  of  the  prop- 
erty l>etween  the  two  families)  beyond  any 
contingfency.  He  replied  that  he  did  not 
desire  to  do  so,  as  he  had  the  fullest  con- 
fidence in  Mrs.  Sprinkle ;  that  as  soon  as  he 
was  laid  away,  and  it  was  proper  to  do  so,^ 
she  would  make  a  will  that  would  carry  out 
certainly  this  agreement;  furthermore, 
that  he  desired  it  to  be  in  her  power  to  use  as 
much  of  his  property  as  would  be  necessary 
to  her  comfort,  should  she  be  aflBlicted.*' 
This  witness  is  a  lawyer,  had  written  the 
testator's  will,  and  he  would  no  doubt  have 
been  called  on  to  write  the  declaration  of 
trust,  if  the  testator  had  taken  his  advice  and 
been  willing  to  make  one ;  but  he  was  not, 
obviously  for  the  reasons  above  stated.  Mrs. 
Strother,  another  witness  for  the  plaintiffs. 
Bays:     **I  heard  Mr.  Sprinkle  say  once  that 


he  had  perfect  confidence  in  his  wife,  that 
she  would  carry  out  their  agreement;  that 
he  did  not  want  to  tie  his  property  up.  My 
impression  was,  that  he  did  not  want  to 
leave  his  property  to  his  wife  for  life  and 
then  to  others,  so  that  she  would  feel  that 
any  one  else  had  any  claim  to  it.  He  said 
that  in  so  many  words.  He  said  he  had 
perfect  confidence  in  his  wife,  that  if  she 
survived  him,  she  would  make  a  will  and 
divide  the  property  according  to  their 
agreement;  that  he  would  give  it  to  her 
absolutely  with  that  agreement." 

Now  if  the  testator  intended  to  give  his 
wife  the  right  to  dispose  of  the  property, 
or  any  part  of  it  at  her  pleasure,  to  her  own 
use,  he  gave  her  the  absolute  estate;  and 
even  if  he  had  engrafted  on  the  will  an  ex- 
press limitation  over  of  the  property  which 
might  remain  undisposed  of  at  her  death, 
the  absolute  devise  would  have  been  good, 
and    the   limitation     over    repugnant 

398  *thereto  and  void.  A  fortiori,  a  parol 
limitation  over  of  such  residue,  di- 
rectly contrary  to  such  an  absolute  devise  on 
the  face  of  the  will  as  exists  in  this  case, 
would  be  void,  even  supposing  that  a  parol 
limitation  could  be  engrafted  on  a  will  in 
any  case,  except  in  a  case  of  fraud  as  before 
mentioned. 

That  the  testator  did  intend  to  give  his 
wife  the  right  to  dispose  of  the  property  at 
her  pleasure  during  her  life,  is,  we  think, 
perfectly  certain,  even  according  to  the 
parol  evidence  itself. 

We  will  refer  to  two  cases  only  on  this 
last  branch  of  the  case,  both  of  which  were 
referred  to  in  the  argument  of  the  case,  one 
an  English  and  the  other  a  Virginia  case, 
although  many  other  cases  might  be  cited 
to  the  same  effect. 

The  English  case  is  the  one  from  which 
we  have  already  quoted  so  largely  in  another 
branch  of  this  case.  McCormick  v.  Grogan, 
supra.  There,  as  here,  the  will  was  abso- 
lute in  form.  But  there  the  testator  gave 
his  instructions  to  his  devisee  and  legatee, 
not  by  parol  declarations,  but  in  a  letter 
addressed  to  the  latter.  The  marginal  ab- 
stract of  the  case  is  as  follows:  **C.  made  a 
will,  leaving  his  whole  property,  real  and 
personal,  to  G. ,  whom  he  also  appointed  his 
executor.  When  about  to  die,  C.  sent  for 
G. ,  and  in  a  private  interview  told  him  of 
the  will,  and  on  G.'s  asking  whether  that 
was  right,  said  he  would  not  have  it  other- 
wise. C.  then  told  G.  where  the  will  was  to 
be  found,  and  that  with  it  would  be  found  a 
letter.  This  was  all  that  was  known  to  have 
passed  between  the  parties.  The  letter 
named  a  great  many  persons,  to  whom  C. 
wished  sums  of  money  to  be  given,  and 
annuities  to  be  paid ;  but  it  contained  several 
expressions  as  to  G.  carrying  into  effect  the 
intentions  of  the  testator  as  he  might  think 
best;"  and  this  sentence:  **  *I  do  not 

399  wish  you  to  act  strictly  on  the  *f ore- 
going  instructions,  but  leave  it  entirely 

to  your  own  good  judgment,  to  do  as  you 
think  I  would  if  living,  and  as  the  parties  are 
deserving,  and  as  it  is  not  my  wish  that  you 
should  say   anything  about   this  document, 
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there  cannot  be  any  fault  found  with  you  by 
any  of  the  parties,  should  you  not  act  in 
strict  accordance  with  it/  G.  paid  money 
to  some  of  the  persons  mentioned  in  the 
letter,  but  not  to  all :  Held,  that  in  this  case 
there  was  not  any  trust  created  binding-  on 
G.'*  Lord  Chancellor  Hatherley  in  his 
opinion  said:  **The  instructions  on  their 
very  face  appear  to  bear  this  interpretation, 
that  it  was  the  testator's  intention  to  leave 
Mr.  Grogar  sole  and  complete  master  of  his 
property.  Now,  in  the  first  place,  what 
other  theory  is  there  that  can  give  any  ac- 
count of  his  taking  this  singular  mode  of 
disposing  of  his  property,  except  that  he  did 
not  intend  the  instructions  to  have  legal 
effect?  There  was  no  charitable  trust  con- 
cealed, nor  any  other  trust  of  any  sort  which 
the  testator  was  desirous'  of  keeping  back, 
because  either  the  trust  might  be  illegal  or 
he  might  have  doubts  of  its  legality.  There 
was  no  question  of  perpetuity,  or  anything 
else  which  could  render  it  in  any  way  more 
desirable  for  him,  instead  of  effecting  his 
intentions  in  a  proper  and  legal  manner,  by 
expressing  them  in  a  regular  instrument, 
to  do  it  in  this  strange  and  circuitous  mode 
of  giving  the  whole  property  to  one  man, 
and  leaving  an  instrument  utterly  inoper- 
ative in  law  for  carrying  his  intentions  into 
effect.'' 

Now,  for  the  very  same  reason,  we  may 
enquire  in  this  case,  why  the  testator  did 
not  expressly  limit  his  wife's  estate  to  her 
life,  and  give  it  in  remainder  to  his  heirs 
and  her  heirs  in  equal  moieties,  if  he  had  so 
intended?    Why  did  he   give    the   estate   to 

her  absolutely,  and  carefully  abstain 
400    from  making  any   allusion  *to  any  of 

those  heirs  in  his  will,  though  advised 
by  his  counsel  to  do  so?  There  is,  in  truth, 
but  one  reasonable  answer;  and  that  is,  he 
intended  what  he  said  in  his  will. 

There  are  expressions  of  a  like  kind  in 
the  opinion  of  Lord  Westbury,  but  it  is 
unnecessary  to  quote  them. 

The  Virginia  case  to  which  I  refer  is  that 
of  May  V.  Joynes  &c. ,  20  Gratt.  692,  decided 
by  this  court  in  1857,  but  not  reported  until 
1871.  The  following  is  the  marginal  abstract 
of  the  case  by  the  reporter:  * 'Testator  says, 
I  give  to  my  beloved  and  excellent  wife, 
subject  to  the  provisions  hereafter  declared, 
my  whole  estate,  real  and  personal,  and  es- 
pecially all  real  estate  which  I  may  hereafter 
acquire,  to  have  during  her  life,  but  with 
full  power  to  make  sale  of  any  part  of  the 
said  estate,  and  to  convey  absolute  title  to 
the  purchasers,  and  use  the  purchase  money 
for  investment,  or  any  purpose  that  she 
pleases,  with  only  this  restriction,  that 
whatever  remains  at  her  death  shall,  after 
paying  any  debts  she  may  owe,  or  any  leg- 
acies she  may  leave,  be  divided  as  follows : 
There  are  then  limitations  to  his  children 
and  grand  children — Held:  The  wife  takes 
a  fee  simple  in  the  real,  and  an  absolute 
property  in  the  personal,  estate;  and  the 
limitation  over,  of  whatever  remains  at  her 
death,  is  inconsistent  with,  and  repugnant 
to,  such  fee   simple,  and   absolute   property 


in  said  real  and  personal  estate,  and  fails 
for  uncertainty."  Allen,  P.  delivered  the 
opinion  of  the  court,  in  which  all  the  other 
judges,  but  Samuels,  J.  concurred.  _  The 
case  was  very  ably  argued  by  distinguished 
counsel,  and  their  argTiments  are  fully  re- 
ported. They  refer  to  all  the  material  au- 
thorities bearing  on  the  interesting"  question 
involved  in  the  case,  which  was,  ^vhether  a 
remainder  over,  limited  on  an  express  estate 
for  life,    was   rendered   invalid    "by   a 

401  power   of    disposition    given    *to    the 
tenant  for  life  for  her   own    use   over 

the  principal  of  the  estate,   or   any    part    of 
it. 

We  think  that  case  was  a  much  stronger 
one  in  favor  of  the  limitation  over  than  this 
case  is,  for  there  the  estate,  on  which  the 
limitation  depended,  was  an  express  estate 
for  life,  while  here  it  is  a  fee  simple  and 
absolute  estate.  There,  the  limitation  over 
was  expressed  in  the  will.  Here,  there  is 
no  allusion  whatever  to  it  in  the  will.  If 
the  limitation  over  in  that  case  was  repug- 
nant to  the  estate  given  to  the  wife,  a  for- 
tiori, the  limitation  over  in  this  case^  was 
repugnant  to  the  estate  given  to  the  wife. 

If  the  testator  had  foreseen  the  death  of 
his  wife  so  soon  after  his  own  death,  with- 
out having  time  or  opportunity,  or  being-  in 
a  condition  to  make  a  will,  or  had  thought 
of  such  a  contingency  as  likely  to  take  place. 
he  would  no  doubt  have  provided  for  it  by 
his  will,  and  disposed  of  the  property  among 
the  heirs  of  both  parties,  according-  to 
what  he  knew  to  be  the  wishes  of  both  in 
such  an  event.  But  he  made  no  such  pro- 
vision, and  whatever  may  have  been  the 
cause  of  the  omission,  this  court  cannot 
supply  it.  To  do  so  would  be  to  make  a 
will  for  the  testator,  and  not  to  construe 
and  give  effect  to  the  will  as  made  by  him- 
self. The  latter  is  our  only  legitimate  office. 
The  former  is  beyond  our  power. 

In  every  view  of  the  case,  therefore,  we 
are  of  opinion  that  there  is  no  error  in  the 
decree  appealed  from,  and  that  it  ought  to  be 

affirmed. 

Staples,  J.  I  understand  the  president's 
opinion  as  holding  that  in  order  to  establish 
the  trust,  it  is  necessary  to  show  a  fraudulent 
intent  on  the  part  of  the  devisee  or  legatee 
in  obtaining  the  will.  I  am  not  prepared 
to  concur  in  that  view. 

402  *If,  for   example    (in    the    familiar 
instance),  the   testator   communicates 

his  intention  to  the  devisee  of  charging  a 
'legacy  on  his  estate,  and  the  devisee  should 
tell  him  it  is  unnecessary,  and  he  will  pay 
it,  the  legacy  being  thus  prevented,  the 
devisee  will  be  required  to  make  it  grood. 
In  such  case  it  does  not  matter  whether  the 
devisee  made  the  representation  fraudulently 
or  not.  The  fraud  is  in  the  refusal  to  pay 
the  legacy;  not  in  the  promise,  but  in  the 
breach. 

I  concur  fully  in  the  rest  of  the  opinion. 
Decree  affirmed. 
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*Bush  V.  Campbell. 

June  Term,  1875,  Wythevlilc. 
1.  PleadiBg^NoB-Joinder  of  Partle*— Pallura  to  flake 
O^lection—Wolver.*— In  an  action  of  debt  npon  a 
bond  a^rainst  five  persons,  the  plaintiff  indorses  on 
tire  process.  '*Not  to  be  served  on  Q,"  who  was  one 
of  the  five;  and  he  is  not  brought  before  the  court 
Tbere  haTlnff  been  two  continuances  of  the  cause, 
and  a  verdict  and  Judsrment  for  plaintiff  against 
B,  one  of  the  defendants,  and  he  having  moved  for 
a  new  trial,  and  also  in  arrest  of  Judgment,  with- 
out at  any  time  objectluirto  the  failure  of  plaintiff 
to  make  G  a  party;  and  it  appearing-  further  from 
the  motion  in  arrest  of  judfirment,  that  G  had  ab- 
sconded and  left  the  state  before  the  suit  was 
brouffht,  B  must  be  held  in  the  appellate  court,  to 
have  waived  the  objection:  and  it  is  too  late  to 
make  it  in  that  court 

3.  Practice— Jadfrment  for  Soma  and  a^^ast  Other  of 
tbe  I>eieiidaiits.t— In  an  action  of  debt  upon  a  bond 
arainst  five  persons,  upon  one  of  whom  the  pro- 

^  cess  is  not  served  by  direction  of  the  plaintiff, 
tbe  four  plead  usury  in  the  bond,  and  three  of 
tbem  plead  severally  non  est  factum.  On  the  trial 
the  Jury  find  in  favor  of  the  three  defendants,  on 
tbe  plea  of  non  est  factum;  but  cannot  agree  on  the 
plea  of  usury.  There  is  a  Judgment  In  favor  of 
tbe  three,  and  the  case  is  continued  as  to  the 
fourth.  Afterwards  there  is  a  verdict  against  the 
fourth:  and  he  moves  in  arrest  of  Judgment 
Hbld:  Under  the  statute.  Code  of  1849,  ch.  177,  S  10, 
tberemay  be  Judgment  in  favor  of  the  three  at 
one  time,  and  a  Judgment  in  favor  of  the  plaintiff 
airalni^t  the  fourth  defendant  at  another  time. 

a.  5«rae— Under  Code  of  i849*'-The  act  Code  of  1849, 
ch.  177,  S  19,  applies  to  actions  on  contract  against 
two  or  more  defendants,  where  the  defense  of 
some  of  the  defendants  is  personal  to  themselves, 
thonsrh  that  defense  is,  that  they  never  were  par- 
ties to  the  contract  sued  on,  as  non  tst  factum. 

4.  Sune— Plaintif rs  Riffht  to  Proceed  a^alBst  Non-Resl- 
deat  Defendants,  after  Judgment  Rendered  In  Payor 
of  Other  Defendants.-— Though  in  such  action  the 
parties  sued  live  in  different  counties,  and  the 
only  parties  who  live  in  the  county  where  the  suit 
is  brouirht  have  a  verdict  and  Judgment  in  their 
favor  on  their  plea  of  non  est  factum,  Xhe  plaintiff 

•Pleading.— The  principal  case  at  p.  481  is  cited  In 
Kimball  &  als.  v.  Borden,  95  Va.  208.  as  sustaining 
tbe  rule  that  all  pleadings  must  be  certain  and 
clear.  See  also,  4  Min.  Inst  690;  Shrewsbury  v. 
Miller,  10  W.  Va.  121. 

tPractlce.— For  the  proposition  that  there  may  be 
a  Judgrment  in  favor  of  some  of  the  defendants  at 
one  time  and  against  others  at  another  time,  see 
Beazley  v.  Sims,  81  Va.  646;  Muse  v.  Farmers*  Bank, 
27  Gratt  254.  following  the  construction  of  the  Code 
of  1849,  ch.  177,  S  19,  in  the  principal  case.  See  also. 
Moffett  V.  Bickle,  21  Gratt  280:  Steptoe  v.  Read,  19 
Gratt  2.  The  section  referred  to  in  CJode  of  1849  is 
re-enacted  in  Code  of  1887,  $  8895.  See  its  application 
in  Gaboon  v.  McCuUoch,  92  Va.  177.  These  statutes 
alter  the  common-law  rule.  The  principal  case  is 
dted  in  West  Virginia,  (which  has  precisely  the 
name  statutory  enactment  as  Virginia)  in  Choen  v. 
Outbrie,  16  W.  Va.  107;  Enos  v.  SUnsbury,  18  W. 
Va.  480;  Hoffman  v.  Blrcher,  22  W.  Va.  552.  See  Bar- 
ton's Law  Pr.  (2d  Ed.)  428;  4  Min.  Inst  (3d  Ed.)  689, 
968.  For  the  non-application  of  the  above  referred  to 
statute,  see  Gibson  v.  Beveridge,  90  Va.  606. 


may  still  proceed  in  that  suit  against  the  other 
parties  who  do  not  reside  in  the  county. 

404  *8*   Same— Fraudulent  Attempt    of  Plaintiff  to 

Give  Jurisdiction  to  the  Court.— If  a  plaintiff, 
in  order  to  give  Jurisdiction  to  the  court  in  a  case 
where  defendants  live  in  another  county  unites  in 
the  action,  a  party  who  he  knows  is  no  party  to 
the  contract  the  court  will  on  motion  dismiss  the 
suit  with  costs. 

On  tiie  24th  of  April  1858  Lcroy  Campbell 
sued  out  of  the  clerk's  office  of  the  Circuit 
court  of  Roanoke  county  summons  ag'ainst 
Wm.  Gish,  (xeorge  Gish,  Wm.  H.  Fleshman, 
David  H.  Gish  and  Robert  Bush,  jointly  in 
debt  for  $3,000,  which  were  directed  sever- 
ally to  the  sheriffs  of  the  counties  of  Roa- 
noke, Bedford  and  Franklin;  that  directed 
to  Roanoke  was  endorsed,  ** Serve  only  on 
George  Gish  and  David  H.  Gish,"  and  was 
returned  executed;  that  directed  to  Bedford 
was  endorsed,  **  Serve  only  on  William  H. 
Fleshman,"  and  was  returned  executed  on 
him ;  that  directed  to  Franklin  was  endorsed, 
** Serve  only  on  Robert  Bush,*'  and  not 
being*  executed,  an  alias  summons  was  di- 
rected to  the  sheriff  of  Franklin,  endorsed 
in  the  same  way,  and  returned  executed  on 
Bush.  Xhere  was  no  other  summons  issued 
in  the  case;  none  was  served  on  William 
Gish ;  nor  was  any  return  of  any  kind  made 
as  to  him  on  any  process.  The  declaration 
filed  in  the  case  avers  that  the  said  William 
Gish,  George  Gish,  William  H.  Fleshman, 
David  H.  Gish,  and  Robert  Bush  had,  by 
their  writing  obligatory,  sealed  with  their 
seals,  and  dated  the  22d  of  November  1857, 
bound  themselves,  Ac,  to  pay  the  plaintiff, 
one  day  after  date,  the  sum  of  $3,000;  and 
the  paper  of  which  profert  is  made,  purports 
to  be  the  writing  obligatory  of  said  parties, 
sealed  with  their  seals,  and  is  in  the  form 
of  what  is  commonly  called  a  single  bill. 
Office  judgments  were  entered  and  confirmed 
at  rules  against  all  the  parties  on  whom 
process  had  been  executed;  but  no  order 
was  ever  made  as  to  William  Gish,  or  any 
further  step  taken  against  him. 

405  *At  the  subsequent  term  of  the  court, 
after  the  office  judgment  was  con- 
firmed, George  Gish,  William  H.  Fleshman 
and  David  H.  Gish,  severally  filed  pleas  of 
non  est  factum;  and  they  jointly  with  Bush 
filed  a  plea  of  usury ;  to  which  several  pleas 
the  plaintiff  replied  generally;  and  issues 
were  joined.  At  the  ensuing  term  of  the 
court  a  jury  was  empanelled  to  try  all  the 
issues  joined  in  the  case ;  and,  after  retiring, 
returned  into  court  with  a  verdict  for  the 
defendants,  George  Gish,  William  H.  Flesh- 
man and  David  H.  Gish,  on  their  pleas  of 
non  est  factum;  which  was  received  and 
entered  by  the  court ;  and  the  jury  declaring 
their  inability  to  agree  upon  a  verdict  on 
the  plea  of  usury,  a  juror  was  withdrawn, 
the  jury  discharged,  and  the  case  continued 
as  to  Bush ;  and  a  judgment  was  rendered 
for  George  Gish,  William  H.  Fleshman  and 
David  H.  Gish,  on  the  verdict  in  their  favor 
on  the  plea  of  non  est  factum. 

At  the  August  term   1859,  on   the   motion 
of  the  defendant  Bush,  the  cause  was  con- 
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tinued,  and  at  the  March  term  1860  it  was 
continued  g^enerally.  At  the  August  term 
1860  another  jury  was  empanelled  to  try 
the  *  *issue  joined, '  *  which  returned  a  g-eneral 
verdict  for  the  plaintiff  for  $3,000,  the  debt 
in  the  declaration  mentioned,  with  interest 
from  the  23d  of  November  1860.  Bush 
thereupon  moved  to  set  aside  this  verdict; 
which  motion  was  overruled.  He  then  as- 
signed errors  in  arrest  of  judgment,  and 
moved  to  arrest  the  judgment  on  the  said 
verdict,  on  the  following  grounds: 

1st.  The  action  is  joint  against  William 
Gish,  Georg-e  Gish,  William  H.  Fleshman, 
Robert  Bush  and  David  H.  Gish ;  and  upon 
pleas  of  non  est  factum,  filed  by  George 
Gish,  William  H.  Fleshman  and  David  H. 
Gish,  by  the  verdict  of  the  jury,  it  has 

406  been  established  *that   it   is   not   the 
bond  of  said   defendants ;  and   as   the 

declaration  alleges  a  joint  contract,  no 
judgment  can  be  given  against  the  defend- 
ant, Robert  Bush. 

2d.  Neither  Robert  Bush  or  William  Gish, 
at  the  time  of  the  institution  of  the  suit, 
were  residents  of  the  county  of  Roanoke,  or 
since  have  been  residents  of  said  county; 
but  at  that  time  William  Gish  had  fled  from 
the  country,  having  previously  to  his  flig^ht 
resided  in  the  county  of  Bedford ;  and  Robert 
Bush  then  was,  and  still  is,  a  resident  of 
the  county  of  Franklin.  And  the  process 
was  not  served  on  Robert  Bush,  in  the  county 
of  Roanoke ;  so  that  the  court  has  no  juris- 
diction of  the  action  on  the  bond,  since  it 
has  been  ascertained  that  it  is  not  the  bond 
of  the  other  defendants ;  and  this  objection 
could  not  have  been  taken  by  plea  in  abate- 
ment, as  George  Gish  and  David  H.  Gish, 
who  were  sued  along*  with  the  other  parties, 
were,  at  the  time  of  the  institution  of  the 
suit,  residents  of  the  county  of  Roanoke. 

But  the  court  overruled  the  motion  to 
arrest  the  judgment,  and  rendered  a  judg- 
ment according"  to  the  verdict.  Bush  there- 
upon applied  to  a  judge  of  this  court  for  a 
supersedeas;  which  was  allowed. 

Early,  for  the  appellant. 

I  maintain  that  the  judgment  in  this  case 
was  erroneous:  First,  because  it  was  error 
in  the  court  to  have  received  a  verdict  as 
to  a  portion  of  the  defendants,  on  a  part  of 
the  issues  joined.  The  general  rule  is,  that 
the  verdict  must  respond  to  all  the  issues. 
This  rule  is  laid  down  very  clearly  in  Rob- 
inson's old  Practice,  vol.  1,  page  355,  and 
the  cases  there  citM;  and  it  results  from 
the  very  theory  of  jury  trials.  As  is  said 
by  Judge  Green,    in  the  case  of  Gard- 

407  ner's  adm*r  v.    *Vidal,    6  Rand.    106, 
**there  is  no  example  of  a  verdict  being 

set  aside  as  to  one  issue,  and  suffered  to 
stand  as  to  others,  and  trying  a  cause  by 
piecemeal;'*  and  the  converse  of  this  prop- 
osition is  equally  true:  there  is  no  example 
of  a  jury  being  allowed  to  render  a  verdict 
on  one  issue  when  they  cannot  agree  as  to 
the  others,  and  thus  trying  the  case  by 
piecemeal.  This  holds  good,  whether  the 
several  issues  are  made  on  diflFerent  pleas 
by   the  same   party,    or  separate   pleas   by 


different  parties.  I  defy  the  production  of 
a  solitary  case  in  which  a  jury  has  been 
allowed  to  render  a  verdict  on  the  issues 
joined  on  the  part  of  a  portion  of  the  de- 
fendants, when  they  could  not  agree  as  to 
the  issues  joined  on  the  part  of  the  other 
defendants  in  a  civil  case.  Even  in  crimi- 
nal cases  it  required  the  special  enactment, 
to  be  found  in  sec.  35,  chap.  208,  of  the 
Code  of  1849,  page  778,  to  authorize  a  verdict 
as  to  one  or  more  of  several  parties  charged 
and  tried  jointly,  and  a  trial  as  to  the  others 
by  another  jury,  though  it  was  never  the 
law  that,  in  criminal  prosecutions,  when 
several  parties  were  jointly  charged  and 
tried,  the  acquittal  of  one  was  good  cause 
to  arrest  judgment  against  the  others  who 
were  found  guilty.  Suppose  that  in  this 
caae  there  had  been  a  verdict  against  the 
three  parties  who  pleaded  non  est  factum, 
on  that  plea,  would  that  verdict  have  been 
received,  or,  if  received,  have  been  allowed^ 
to  stand,  if  there  was  no  verdict  on  the  issue* 
joined  on  the  plea  of  usury?  Yet,  if  the 
jury  could  have  rendered  a  separate  verdict 
for  the  said  defendants  on  the  plea  of  non 
est  factum,  why  could  they  not  have  ren- 
dered it  against  them  on  that  plea  as  well? 
The  position  taken  by  the  counsel  for  the 
defendant    in     error,  that   the  plaintiff   in 

error  gave  his  assent  to  the  withdrawal 
408    of   a   juror,  after   the  partial  *verdict 

was  rendered,  is  no  answer  to  the 
point  above  made.  The  verdict  had  been 
received  and  entered,  and  when  the  jury 
declared  their  inability  to  agree  on  the  other 
issue,  the  withdrawal  was  agreed  to  in  order 
to  relieve  the  jury  from  a  useless  and 
harrassing  confinement  until  the  adjourn- 
ment of  the  court.  That  did  not  amount  to 
an  assent  to  or  release  of  the  error  committed 
in  receiving  a  partial  verdict,  nor  did  the 
subsequent  continuance,  on  the  motion  of 
the  plaintiff  in  error,  amount  to  such  assent 
or  release,  any  more  than  a  motion  for  a 
continuance  after  an  erroneous  ruling  of  a 
court  in  a  case  would  amount  to  a  release 
of  the  error.  It  may  be  contended  with  far 
greater  force,  that  the  withdrawal  of  a  juror 
and  the  discharge  of  the  rest  with  the  con- 
sent of  the  plaintiff  in  the  court  below, 
without  insisting  upon  a  verdict  upon  all 
the  issues  joined,  when  he  had  the  undoubted 
right  to  resist  the  reception  of  a  partial  ver- 
dict against  him,  amounted  to  such  a  sanc- 
tion of  the  error  committed  as  to  waive  all 
right  to  a  judgment  upon  any  subsequent 
verdict  that  might  be  rendered  on  the  other 
issue.  He  had  a  right  to  a  writ  of  error  on  the 
judgment  on  that  verdict,  while  the  defend- 
ant, Bush,  had  no  such  right,  and  he  is  not 
now  asking  for  a  new  trial  as  to  his  code- 
fendants,  Fleshman  and  the  two  Gishes,  but 
he  insists  that  such  an  error  was  committed 
in  the  reception  of  that  verdict  by  the  court, 
with  the  sanction  of  the  plaintiff  below, 
as  to  debar  him  from*  any  judgment  on  the 
subsequent  verdict.  His  remedy,  if  any, 
after  submitting  to  the  first  verdict,  was 
to  dismiss  his  suit  as  to  Bush  and  bring  a 
new  suit  against  him  individually,  or 
against  him  and  William  Gish  jointly.    The 
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cases  of  Boswell  &    al.  v.    Jones,    1  Wash. 

322,    and   Guerrant   v.    Tinder,    Gilm.     36, 

cited  by  counsel  for  the  defendant  in 

409  error,    are    not  at    all   in   *point.     In 
each  of  those  cases  there  was  a  verdict 

on  all  the  issues  joined,  and  as  to  all  the 
parties,  and  they  were  actions  for  tort.  If 
they  had  been  actions  on  contract,  unques- 
tionably, as  the  law  then  stood,  the  defend- 
ants against  whom  the  verdicts  were  ren- 
dered would  have  had  a  certain  and  sure 
remedy,  by  motion  in  arrest  of  judgment. 
I  maintain  that,  according  to  the  descrip- 
tion of  the  writing  obligatory  on  which  suit 
was  brought  contained  in  the  declaration,  it 
was  a  joint  obligation,  and  not  joint  and 
several.  Without,  however,  entering  into 
the  learning  on  that  subject,  it  is  sufficient 
to  say  that  the  legal  consequences  are  the 
same  in  this  case  as  if  the  obligation  sued 
on  were  purely  a  joint  obligation.  The 
plaintiff  in  the  court  below  has  thought 
proper  to  treat  it  as  a  joint  obligation,  and 
has  brought  a  joint  suit  on  it,  and  not  sev- 
eral suits  against  each  of  the  parties  whose 
names  appear  to  be  signed  to  the  obliga- 
tion. In  Parson  on  Contracts,  vol.  ii,  page 
12,  it  is  said  that  **when  the  obligation  is 
joint  and  several,  an  ancient  and  familiar 
rule  of  law  forbids  it  to  be  treated  as  sev- 
eral as  to  some  of  the  obligors,  and  joint 
as  to  the  rest.  The  obligee  has  the  right  of 
choice  between  the  two  methods  of  proceed- 
ing; but  he  must  resort  to  one  or  the  other 
exclusively,  and  cannot  combine  both;  he 
must  proceed  either  severally  against  each, 
or  jointly  against  all.  * '  The  same  doctrine 
is  laid  down  in  Chitty  on  Contracts,  vol.  ii, 
page  1352,  11th  American  edition,  in  the 
following  words:  **On  a  joint  and  several 
covenant  or  contract  the  plaintiff  must  elect 
to  proceed,  either  as  if  the  contract  or 
obligatory  part  of  the  instrument  were  joint, 
or  as  if  it  were  several ;  so  that  the  parties 
chargeable  must  be  sued  jointly  or  individ- 
ually." See  also  Bacon's  Abridgment, 
Obligation  D. 

410  *Now  the  plaintiff  below  undertook 
to    treat    the    obligation    sued   on    as 

the  joint  obligation  of  the  parties  whose 
names  were  signed  thereto,  and  yet  on 
each  one  of  the  summons  which  issued, 
an  endorsement  was  made  which  for- 
bade its  service  on  William  Gish,  whose 
name  appears  as*signed  first  in  order  to  the 
obligation.  This,  I  maintain,  was  a  fatal 
error,  and  would  have  afforded  sufficient 
ground  for  arresting  the  judgment,  even  if 
the  verdict  had  been  against  all  the  defend- 
ants who  appeared  and  pleaded.  In  the  case 
of  Shields  v.  Oney,  S  Munf.  550,  which  was 
the  case  of  an  action  against  two  partners, 
but  the  writ  was  directed  to  be  served  on 
one  alone,  it  was  held  that  the  judgment 
must  be  arrested,  though  there  had  been  no 
plea  in  abatement.  See  the  opinion  of  Judge 
Roane  in  the  case.  It  is  submitted  that  this 
is  a  similar  case,  and  that  the  same  rule 
should  hold  in  it  that  was  applied  in  that 
case. 

There  it  was  held  that  no    plea    in  abate- 
ment   was   necessary,  because  the  plaintiff 


showed  by  his  declaration  that  he  knew  who 
the  parties  were,  and  it  was  held  that  as 
the  writ  was  against  two,  but  was  served 
on  one  only,  and  the  declaration  was  against 
both,  the  judgment  must  be  arrested,  though 
the  Court  of  Appeals  was  inclined  to  the 
opinion  that  the  evidence  was  sufficient  to 
support  the  action.  So  here,  where  the  sum- 
mons was  against  five,  and  the  declaration 
against  all,  but  by  the  direction  of  the  plain- 
tiff the  summons  was  served  on  four  alone,  it 
is  submitted  that  the  judgment  ought  also 
to  have  been  arrested.  If  this  is  not  so, 
then,  notwithstanding  the  ancient  and  well 
established  rule  of  law,  that  suit  on  a  joint 
and  several  obligation  must  be  jointly 
against  all,  or  severally  against  each,  a 
plaintiff  might  treat  such  an  obligation  as 
joint  as   to  some,    and    several  as    to 

411  others,  by    simply  endorsing  *on    the 
summons  that  it  should  not  be  served 

on  a  part  of  the  obligors. 

The  portions  of  the  statute  of  Jeofails 
bearing  on  this  question  are  as  old  certainly 
as  the  Code  of  1792.  See  that  Code,  chap.  76, 
section  26,  page  111,  and  the  Revised  Code  of 
1819,  page  511,  section  104.  The  other  provi- 
sions incorporated  into  the  Code, since  the  de- 
cision in  Shields  v.  Oney,  have  no  bearing 
whatever  on  the  question.  Nor  does  the 
provision,  contained  in  the  Code  of  1849, 
chap.  172,  sec.  49,  page  653,  affect  it.  That 
section  is  intended  merely  to  give  the  plain- 
tiff the  right  to  proceed  to  judgment  against 
one  or  more  of  several  defendants  jointly 
sued,  when  the  process  has  not  been  served 
on  a  portion  for  causes  beyond  the  control 
of  the  plaintiff.  It  could  not  have  l)een 
intended  to  permit  him  to  select  which  of 
several  parties  jointly  bound  he  should  pro- 
ceed against,  for  such  a  permission  to  him 
would,  in  many  cases,  enable  him  to  per- 
petrate the  grossest  injustice. 

I  come  now  to  the  consideration  of  another 
question  arising  in  the  case,  and  that  is  as 
to  the  effect  of  the  verdict  on  the  plea  of 
non  est  factum,  as  to  a  portion  of  the  de- 
fendants, on  the  right  of  the  plaintiff  to  a 
judgment  against  one  of  the  defendants, 
sued  along  with  the  others.  I  presume  it 
is  useless  to  refer  to  the  well  established 
doctrine,  as  the  law  unquestionably  stood 
before  the  provisions  contained  in  the  Code 
of  1849,  chap.  177,  sec.  19,  page  674,  were 
adopted ;  but  I  propose  to  consider  how  far 
that  law  has  been  modified  by  the  said 
section.  That  section  has  never  been  con- 
strued by  our  Court  of  Appeals,  though 
it  has  been  referred  to  in  the  cases  of 
Steptoe  V.  Read,  19  Gratt.  1,  and  Moffett  v. 
Bickle,  21  Gratt.  280.  In  the  first  case  the 
question  was  raised  in  the  argument,  but 
not  decided,  as  it  was  not  necessary 
to  do   so.     It    was    contended    in    the 

412  ^argument,  that  in  an  action  of  as- 
sumpsit against  two,  under  the  pro- 
visions of .  sec.  19,  chap.  177  of  the  Code, 
a  separate  judgment  might  be  rendered 
against  one  only  on  proof  that  the  other 
did  not  assume ;  and  hence  that  the  defend- 
ant, who  was  willing  to  withdraw  his  plea 
or    confess     judgment,    was     a    competent 
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witness  to  prove    that  he  alone  assumed  the 
debt,  and  that    the   other   did    not  assume. 
In   his  opinion   Judgfe  Joynes,  to  meet  this 
view,  undertook  to    show  that  when  a   wit- 
ness was   admitted  for  one  purpose,  he  was 
competent    for   all   purposes,    and   that    he 
mig'ht   be  examined,  to   show  that  the  debt 
was  illeg^al    and   void  for   reasons  going  to 
the  foundation   of  the  action ;  and  that  thus 
a  party  mig'ht  be  admitted  to  give  testimony 
which  would  defeat  the  action,  not  only  as 
to  his  co-defendant,  but  as  to  himself.     His 
doctrines  on  that  point  were  entirely  sound, 
and  sustained    by  abundant   authority,  and 
if  in  delivering*  his    opinion    he    seemed  to 
admit  that,  in  an  action  on  contract  ag'ainst 
two,  there  might  be    a   judgment  on  a  con- 
tract made  by  one  only,  it  was  merely  a  con- 
cession for  the  sake  of  the  argttment.     The 
sole    question    in    the    case   was  as   to  the 
admissibility  of  the  testimony  of  the  co-de- 
fendant of  Steptoe,  and  Judge  Joynes  dem- 
onstrated  the    inadmissibility   of   the  wit- 
ness by    showing  that,  if    admitted  for  one 
Purpose,  he   was  admitted   for  all  purposes, 
^his  left    the    question,    arising    under  the 
section  of  the  Code  referred  to,  untouched. 
The  case  of  MoflFett  v.  Bickle  was  a   joint 
action,  under  section  11,  chapter  144   of  the 
Code  of    1849,  page  582,  against   the  maker 
and  indorsers   of   a  negotiable   instrument, 
in    which    the  undertaking   of   each    party 
was  several ;  and  the  court  very  properly  held 
that  there  might  be  a  judgment  in  favor  of 
the  holder  against  the  endorser  to  him 
413     for  a  ^valuable  and  legal   considera- 
tion, though  the  other  parties  might  be 
discharged  for  an  illegal  consideration  that 
applied  to  them  alone.     Before    the  passage 
of  the    act    of    1838,  containing   provisions 
similar   to    those  of  section  19,  chapter  177, 
of  the  Code  of    1849,  it    had  been  held  that, 
in    such  actions,  the    well    established  rule 
that,  in  joint    actions  on    contract  a  failure 
as  to  one  was  a  failure  as  to  all,  was  appli- 
cable;   and  it  cannot  be  questioned  that  the 
case  of  Moffett  v.  Bickle   came   within   the 
mischief    intended    to   be   remedied  by  the 
provisions  of  the    act    of    1838,  as    well    of 
section    19   of   chapter    177    of   the  Code  of 
1849 ;  for  the  application  of  those  provisions 
to  such  a  case    involves    no   departure  from 
the  well  established  rule  that,  in  all  actions 
the  allegata    and  probata    must    agree.     In 
delivering    the    opinion    of  the  court  in  the 
case  of   Moffett  v.    Bickle,  Judge  Moncure, 
referring  to  the  opinion  of  Judge  Joynes  in 
the  case    of    Steptoe    v.  Read,  said:  **That 
view  of  the    case  seems    to   concede  that  if 
it  had    been  proved  by    competent  evidence 
that  Steptoe  was  not  a  party  to  the  contract, 
there    might    have  been  a    judgment  in  his 
favor    and    against    the     other   defendant; 
which    certainly     would    have    been    going 
further    than    it    is  necessary  to    go  in  this 
case  to  maintain  the  correctness  of  the  judg- 
ment of  the  County  court.     In  that  case  there 
would    have    been    an    apparent   difficulty, 
though    it  may  have  been   merely    techni- 
cal, on  the  ground  of  variance.     A  judgment 
would  have  been  rendered  against  one  of  the 
defendants    upon    a  several    contract,  in  an 


action  upon  a  joint  contract.  But  here 
there  is  no  room  even  for  such  a  teclmical 
objection.  There  is  no  variance  in  the  caae. 
The  case  proved  is  precisely  the  case 
stated  in  the  declaration.  The  note  was 
in  fact  drawn  and  endorsed  as  therein 
charged.  * ' 

If  Judge  Joynes  does  appear  to  con- 
414     cede  the  proposition  *that  there  might 

be  a  judgment  for  one  defendant  and 
against  another  on  proof  of  a  several  con- 
tract in  an  action  on  a  joint  contract,  it  -was 
a  mere  concession  in  the  argument,  and  not 
a  judicial  settlement  of  the  proposition  as 
a  rule  of  practice.  So  far  then  as  the  two 
cases  mentioned  are  concerned,  the  constmc- 
tion  of  the  section  of  the  Code  referred  to 
as  applicable  to  this  case  is  not  settled, 
and  I  know  of  no  other  case  in  which  the 
subject  has  been  discussed  or  referred  to; 
and  the  question  comes  up  now  to  be  settled 
whether,  in  a  joint  action  on  a  contract 
averred  to  have  been  made  by  several,  there 
can  be  a  judgment  against  one  on  proof  of 
a  contract  made  by  him  alone.  To  hold 
that  there  can  be  such  a  judgment  would  not 
only  set  aside  the  decisions  made  in  a 
number  of  cases,  of  which  the  cases  of 
Rohr  V.  Davis,  9  I^eigh  30,  and  Bat>er  v. 
Cook,  11  I^igh  606,  are  conspicuous,  but 
would  involve  a  departure  from  rules  of 
pleading  and  practice  which  have  not  only 
the  sanction  of  the  sages  of  the  Isl-w^  but 
are  of  daily  application  in  our  courts.  One 
of  those  rules  is  that  whatever  is  alleg-ed 
in  pleading  must  be  alleged  with  certainty, 
and  another  is  that  the  proof  must  corre- 
spond with  the  case  made  in  the  pleadings. 
What  degree  of  certainty  is  required  in  the 
pleadings,  and  of  conformity  of  the  proofs 
to  the  pleadings,  it  is  not  necessary  to  dis- 
cuss, it  being  sufficient  to  say,  that  in  all 
cases  the  certainty  must  be  to  a  reasonable 
intendment,  and  that  in  no  case  is  a  vari- 
ance in  any  material  particular  admissible; 
and  that  in  pleadings  setting  forth  wTitten 
contracts  or  agreements  (especially  if  under 
seal),  the  highest  degree  of  certainty  is 
required  in  their  description,  and  the  most 
accurate  correspondence  of  the  documents 
offered  in  evidence  with  those  set  forth  in 
the   pleadings    is  necessary.     Hence,   in  an 

action  on  a  sealed  obligation,  a  vari- 
416     ance   *in   the    names  of  the    parties, 

the  sums  specified,  the  date,  and  other 
particulars,  may  be  objected.  It  is  to  be 
presumed  that  no  court  would  hold  that,  in 
an  action  of  debt  against  John  Smith,  in 
which  it  was  alleged  that  he  had  signed 
and  sealed  his  individual  bond  for  $1,000, 
dated  on  the  1st  of  January,  the  plaintiff 
could  introduce  a  bond  or  single  bill  signed 
with  the  name  of  John  Jones  alone,  or  by 
John  Smith  and  John  Jones  jointly,  or  one 
signed  by  him  for  $100,  or  one  dated  the  1st 
day  of  July;  and  neither  in  a  suit  against 
John  Smith  and  John  Jones  jointly,  averring 
a  joint  obligation  by  them,  would  it  be 
admissible  to  introduce  in  evidence  the  in* 
dividual  obligation  of  either. 

The  reason  of  these  rules  is  very  obvious. 
When    party  is  sued    he  must  be  informed 


140 


26  GRATT. 


Bush  v,  Campbei«i«. 


416,  417,  418 


of  the  character  of  the  claim  against  him, 
8o  that  he  may  come  prepared  to  make  his 
defence ;  and  so  a  plaintiff  must  be  informed 
of  Uie  defence,  in  order  that  he  may  be  pre- 
]>ared  to  meet  it.  If,  when  a  party  is  sued 
on  one  contract,  judg^nent  can  be  obtained 
against  him  on  another,  the  grossest  injus- 
tice may  be  perpetrated.  I/ord  Coke  has  said 
that  the  law  is  the  perfection  of  reason. 
This,  of  course,  is  to  be  understood  as  appli- 
cable to  the  common  law,  and  not  to  the  mul- 
tifarious forms  which  the  statute  law  has 
assumed  in  these  days,  for  certainly  the 
maxim  "Ratio  est  anima  legis''  is  not 
applicable  to  that,  or  if  it  is,  our  present 
statute  law  must  have  many  souls.  In  the 
construction  of  section  19  of  chapter  177, 
we  must  take  into  consideration  the  mis- 
chief which  was  intended  to  be  remedied ;  for 
it  is  to  be  presumed  that  the  object  of  the 
enactment  was  to  remedy  and  not  create 
mischief. 

In  the  application  of  the  old  common  law 

rule,  that  in  a  joint  action  on  a  con- 
4-1 6     tract  there  must  be  a  recovery  ^against 

all,  and  that  a  failure  as  to  one  was  a 
failure  as  to  all,  much  wrong  was  done  in 
many  cases,  as  for  instance  where  one  of 
the  parties  sued  proved  to  be  an  infant,  a 
bankrupt,  or  laboring  under  some  disability 
to  contract,  or  was  entitled  to  a  discharge 
for  reasons  personal  to  himself.  This  rule 
came  to  be  modified  very  considerably  by 
the  courts,  especially  in  cases  where  one 
of  the  parties  proved  to  be  an  infant  or  a 
bankrupt,  and  no  violence  was  done  to  the 
rules  of  pleading  and  practice  mentioned 
above.  These  decisions  proceeded  on  sound 
principles,  but  there  was  not  uniformity 
in  them,  and  in  our  court  they  were  very 
indefinite;  and  it  is  to  be  presumed  that 
the  object  of  the  legislature  was  to  confirm 
the  modifications  in  the  rule  made  by  the 
courts  and  to  extend  them  to  cases  where 
the  reason  was  the  same,  without,  however, 
doing  violence  to  the  general  principle  that 
the  plaintifi'  must  prove  a  joint  contract 
w^hen  he  brings  a  joint  suit.  If  it  was  the 
purpose  of  the  legislature  to  go  farther, 
and  permit  a  plaintifi  to  obtain  judgment 
on  a  several  contract,  when  he  had  brought 
a  joint  action  averring  a  joint  contract,  and 
the  language  used  is  sufiicient  to  accom- 
plish that  object,  then  indeed  has  it  opened 
'wide  the  door  to  innumerable  mischiefs. 

The  court  should  not  presume  that  it  was 
the  intention  of  the  legislature  to  abolish 
the  rule  of  pleading  requiring  certainty  in 
the  allegations  and  a  conformity  of  the 
evidence  to  those  allegations.  The  language 
used  in  the  act  of  1838,  or  in  the  Code  of 
1849,  does  not  necessarily  import  an  inten- 
tion to  extend  their  provisions  beyond  the 
principle  adopted  by  the  courts  in  making 
the  exceptions,  where  the  discharge  of  one 
defendant  is  on  some  ground  personal  to 
himself  and  not  applicable  to  the  others.  In 
the  first    (the    act   of    1838)    the    language 

is,    ''acquitted   or   discharged,"    and 
417     *in  the  Code  it  is,  **may   be  barred." 

The  courts,  in  making  the  exceptions, 
had   used    the     words     ''discharged"    and 


"barred"  as  importing  the  same  idea — ^that 
is,  when  one  defendant  was  discharged,  the 
plaintiff  was  said  to  be  barred  as  to  him. 
Mr.  Robinson,  in  citing  the  case  of  Hartness 
Ac.  V.  Thompson  and  others,  S  John.  R. 
160,  on  page  401,  vol.  1,  of  his  old  Practice, 
says:  "It  seemed  to  the  court  that  where  a 
suit  is  commenced  against  several  joint 
debtors  upon  a  joint  contract,  and  one  of 
them  pleads  or  gives  in  evidence  a  matter 
which  is  a  bar  to  the  action  as  against  him 
only,  and  of  which  the  others  could  not  take 
advantage  as  it  respected  them,  there  could 
be  no  good  reason  why  the  plaintiff  should 
not  be  at  liberty  to  take  judgment  against 
them."  In  a  further  notice  of  the  same 
case,  on  the  same  page  and  volume,  Mr. 
Robinson  says:  "The  general  principle 
that  the  plaintiff  must  prove  a  joint  contract 
when  he  brings  a  joint  suit,  the  court  re- 
mark, is  not  intended  to  be  shaken  by  the 
rule  laid  down  in  that  case.  The  operation 
of  that  rule,  the  court  say,  is  to  be  confined 
exclusively  to  the  case  of  a  defence  insisted 
on  by  one  of  several  joint  debtors,  which  is 
personal  to  him,  and  which  does  not  go  to 
the  discharge  of  all."  The  italics  in  these 
citations  are  my  own,  and  are  intended  to 
call  attention  to  the  language  of  the  court  in 
laying  down  the  rule  as  to  the  exceptions 
of  the  general  principle. 

Can  it  be  presumed  that  the  legislature, 
in  establishing  the  rule  it  adopted,  used  the 
same  language  in  a  broader  sense  than  was 
given  to  it  by  the  courts?  It  is  well  known 
that  Mr.  Robinson  bore  a  very  conspicuous 
part  in  the  compilation  of  the  Code  of  1849, 
and  he  was  probably  the  author  of  the 
section  in  that  Code  referred  to.  Having 
cited  the  cases  on  the  subject  in  his  Prac- 
tice, it  is  to  be  inferred  that  in  using 
418  the  word  *"barred"  he  used  it  in  no 
broader  sense  than  was  given  to  it  in 
the  cases  he  cites. 

It  is  admitted  that  it  is  proper  to  apply 
the  principle  to  all  cases  where  the  reasons 
are  similar,  and  its  application  in  the  case 
of  Moffett  V.  Bickle  was  just,  and  does  not 
violate  any  established  rule  of  pleading  or 
practice;  but  it  cannot  be  admitted  that  it 
is  a  legitimate  construction  of  the  enact- 
ment, to  so  extend  its  provisions  as  to 
enable  a  plaintiff  to  sue  on  one  contract 
and  recover  on  another.  What  must  be  the 
consequence  of  such  a  construction?  If 
applicable  to  actions  on  sealed  instruments, 
it  must  be  applicable,  of  course,  to  actions 
on  simple  contract.  A  defendant  may  be 
sued  with  another  on  a  joint  assumpsit 
which  he  knows  he  has  made,  but  from 
which  he  has  been  discharged  by  payment 
or  otherwise,  and  he  has  also  assumed  in- 
dividually another  debt  to  the  same  plain- 
tiff which  he  has  likewise  discharged — he 
goes  to  trial  prepared  to  prove  his  defence 
in  the  case  on  which  he  is  sued,  but  the 
plaintiff  proves  the  individual  assumpsit 
against  him,  as  to  which  he  is  not  prepared. 
Again,  as  the  law  stood  when  the  enactment 
was  made,  no  party  could  testify  in  his 
own  case.  A  person  to  whom  another  has 
assumed  a  debt,    knowing  that  it    had  been 
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paid  or  discharg^ed,  and  that  the  payment  or 
discharge  can  be  proved  by  certain  wit- 
nesses, to  cut  off  their  testimony,  sues  theiti 
along  with  the  party  who  has  been  his 
debtor,  and  is  thus  enabled  to  obtain  judg- 
ment against  him  on  a  satisfied  debt. 
Again,  a  person  having  a  claim  aginst  a 
resident  in  a  distant  county,  and  wishing  to 
give  jurisdiction  to  the  courts  of  his  own 
county  in  the  case,  sues  his  debtor  along 
with  some  neighbor  or  friend  of  his  own, 
and  is  thus  enabled  to  draw  the  jurisdic- 
tion to  the  court    at  his    own    home; 

419  *for  when  the  plea    to    the    jurisdic- 
tion is  put  in,  if  the  distant  party  is 

able  to  get  to  the  clerk's  office  in  time, 
the  reply  is  that  one  of  the  defendants 
sued  along  with  him  is  a  resident  within 
the  jurisdiction  of  the  court. 

Is  it  possible  that  the  legislature  ever 
passed  a  law  from  which  such  consequences 
might  result,  or  that  the  court  will  so  con- 
strue the  enactment  in  question  as  to  permit 
such  consequences?  It  will  not  do  to  say  that 
it  is  impossible  or  improbable  that  any  such 
cases  can  occur.  I  have  actually  had  a  case 
of  the  latter  kind  to  occur  against  a  client 
of  mine  in  a  chancery  suit  before  the  war, 
in  which  suit  was  brought  against  him  and 
another  party  in  a  city  sixty  or  seventy 
miles  distant  from  his  residence,  when  there 
was  no  privity  whatever  between  them.  I 
was  put  to  a  demurrer  for  misjoinder  of  par- 
ties and  multifariousness,  and  when  my  de- 
murrer was  sustained,  the  plaintiffs  were 
permitted  to  dismiss  the  bill  as  to  the  resi- 
dent defendant,  and  I  immediately  tendered 
a  plea  to  the  jurisdiction,  but  it  was  not 
received,  because  not  filed  at  the  rule  day. 
Again,  a  man  signs  a  bond  as  surety  because 
the  names  of  other  parties  are  on  it  whom 
he  knows  are  entirely  solvent,  and  he  signs 
with  the  understanding  that  other  parties 
are  also  to  unite  in  it,  and  their  names  are 
forged.  When  suit  is  brought  against  all 
the  parties,  he  cannot  plead  non  est  factum 
as  to  them,  because  that  is  a  plea  which 
they  alone  can  put  in.  He  does  not  know 
whether  it  is  really  their  bond  or  not,  and 
cannot  know  until  the  question  is  settled  by 
a  jury.  He  therefore  either  puts  in  a  formal 
plea  of  payment  or  permits  the  office  judg- 
ment to  stand  against  him ;  but  the  other 
parties,  however,  do  plead  non  est  factum ; 
and  upon  the   trial   the  issue  is  found 

420  for  them  on  that  plea,  and  against  *him 
on  the  plea  of   payment,  if  he  has  put 

it  in.  What  remedy  has  he  if  not  on  motion 
in  arrest  of  judgment?  Does  the  act  of  the 
legislature  permit  such  flagrant  wrongs?  If 
there  had  been  a  verdict  against  Bush  in  the 
first  trial  on  the  plea  of  usury,  his  case 
would  have  borne  precisely  that  aspect.  It 
will  not  do  to  say  that,  by  consenting  to  the 
withdrawal  of  a  juror  and  subsequently 
moving  for  a  continuance,  he  waived  all 
objections.  The  decisions  go  to  the  effect 
that  the  motion  in  arrest  of  judgment  will 
lie,  even  where  one  defendant  has  confessed 
judgment,  and  there  is  a  subsequent  judg- 
ment for  the  others.  And  if  it  lies  in  any 
case,  it  lies  in  this,  for  the   court  can  make 


no  exceptions  but  those  authorized  by  the 
legitimate  import  of  the  langtiag-e  of  the 
C^e.  In  Bush's  case,  also,  by  joining  him 
with  parties  resident  in  Roanoke,  who  were 
really  not  bound  by  the  obligation  sued  on, 
the  court  of  that  county  has  taken  jurisdic- 
tion against  him  when  he  was  resident  in 
another  county,  to  which  process  aginst 
him  was  sent  to  be  served;  and  it  is  re- 
spectfully submitted  whether  the  court  ought 
not  to  have  arrested  the  judgment  because 
of  this  abuse  of  its  process. 

I  have  thus  submitted  some  views  in  regard 
to  the  proper  construction  of  section  19  of 
chapter  177  of  the  Code  of  1849,  and  g-iven 
some  instances  of  the  very  great  mischiefs 
which  may  result  if  such  a  construction  is 
given  to  that  section  as  the  counsel  for  the 
defendant  in  error  asks  may  be  g"iven  to  it. 
There  are  many  other  views  which  might 
be  taken,  and  other  mischiefs  depicted,  but, 
I  think,  those  given  are  sufficient  to  warrant 
the  construction  for  which  I  contend.  It  is 
to  be  hoped  that  the  court  will  definitely 
decide  the  three  main  questions  raised : 

1st.  Whether,  in  a  civil  action,  there 

421  can  be  a  verdict  *as  to  a  portion  of  the 
parties   on  one    of  the  issues    joined, 

without  a  verdict  as  to  the  other  issues  and 
parties. 

2d.  Whether,  in  a  joint  action  against 
several,  where  the  plaintiff  endorses  sum- 
mons so  as  to  require  service  on  a  portion  of 
the  parties  only,  there  can  be  a  judgment 
against  those  on  whom  the  summons  is 
served.  And  here  I  will  say  that  the  case 
of  Moss  V.  Moss's  adm'or,  4  Hen.  A  Mun. 
293,  referred  to  by  counsel  for  the  defendant 
in  error,  has  no  application  to  this  question. 
There  being  no  appearance  or  plea  by  Wil- 
liam Gish,  and  his  name  appearing-  in  the 
declaration  as  one  of  the  defendants,  the 
court  had  a  right  to  look  at  the  orders  at 
rules  and  the  process  in  the  case,  to  see 
what  steps  had  been  taken  as  to  him.  That 
was  done  in  the  case  of  Shields  v.  Oney, 
before  cited. 

3d.  Whether,  under  section  19  of  chapter 
177  of  the  Code  of  1849,  there  can  be 
a  judgment  against  one  on  a  several  con- 
tract who  is  sued  along  with  others  on  a 
joint  and  several  contract. 

These  questions  are  of  great  importance, 
and  should  be  judicially  settled. 

Edmonson  &  Blair,  for  the  appellee. 

Staples  J.  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  brought  in  the 
Circuit  court  of  Roanoke  county,  upon  a 
writing  obligatory.  The  instrument  is  joint 
and  several,  and  purports  to  have  been  exe- 
cuted by  five  persons;  process  was  issued 
against  all  the  parties;  but  by  direction  of 
the  plaintiff  it  was  not  served  upon  WiUiam 
Gish,  whose  name  is  first  upon  the  bond  as 
obligee.  The  declaration  was  filed,  common 
order  entered,  and  regtilarly  confirmed 

422  *at  rules.     At  the  next  term  thereafter, 
all  the  defendants  pleaded  ustiry,  and 

three  of  them  severally   filed   pleas  of  non 
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est  factum.  Upon  these  latter  pleas  verdict 
and  jadgment  were  rendered  for  the  three 
defendants.  The  jury  not  agreeing  upon 
the  issue  made  upon  the  plea  of  usury,  were 
discharged,  and  the  cause  was  continued  as 
to  the  defendant  Bush.  At  a  subsequent 
term  of  the  court  a  verdict  was  rendered  for 
the  plaintiff  ag'ainst  Bush,  upon  the  plea  of 
usury,  for  the  entire  debt  claimed  in  the 
declaration.  A  motion  was  thereupon  made 
by  him  for  a  new  trial,  which  was  overruled. 
He  then  moved  in  arrest  of  judgment,  which 
motion  was  also  overruled,  and  judgment 
g-iven  upon  the  verdict. 

The  correctness  of  that  judg'ment  is  now 
to  be  considered.  The  errors  assigned  will 
be  examined  in  the  order  in  which  they  are 
presented  in  the  proceeding's.  And  first,  it 
is  insisted  that  upon  a  joint  and  several 
obligation  the  plaintiff  may  proceed  jointly 
a^inst  all  the  parties,  or  severally  against 
each.  If  he  elects  to  sue  more  than  one,  he 
must  proceed  against  all,  and  not  any  inter- 
mediate number.  That  here  the  plaintiff 
having  elected  to  sue  more  than  one,  was 
bound  to  proceed  against  all ;  and  yet  by  his 
direction  one  of  the  defendants  was  not 
served  with  process;  and  it  is  claimed  that 
this   precludes  a  judgment  against  any. 

In  support  of  this  objection  the  case  of 
Shields  v.  Oney,  5  Munf .  550,  is  much  relied 
on.  That  was  a  suit  against  two  partners, 
and  by  the  direction  of  the  plaintiff  process 
was  served  upon  one  only.  On  the  trial  the 
defendant  demurred  to  the  evidence;  and 
his  demurrer  being  overruled  he  moved  in 
arrest  of  judgment,  upon  the  ground  of  the 
non -joinder;  which  motion  was  also  over- 
ruled. This  court  held  that  the  proceedings 
were  all  erroneous;  that  the  plaintiff 
423  himself  *having  directed  the  writ  not 
to  be  served  upon  one  of  the  defend- 
ants, a  plea  in  abatement  by  the  (ft her  was 
unnecessary. 

This  is  a  very  strong  authority,  and  if  the 
facts  in  the  two  cases  were  the  same,  it 
would,  of  course,  be  conclusive  of  this.  In 
the  present  case,  it  appears,  however,  that 
the  defendant.  Bush,  appeared  and  pleaded 
in  bar  at  the  August  term — the  jury  not 
agreeing,  the  case  was  continued  as  to  him. 
At  the  next  succeeding  term  it  was  continued 
on  his  motion,  and  at  the  next  term  it  was 
again  continued.  During  all  this  time  the 
defendant  was  as  well  aware  of  the  alleged 
irregularity  as  he  is  now;  for  it  plainly  ap- 
peared on  the  face  of  the  proceedings.  He 
did  not  move  to  remand  the  case  to  the  rules ; 
he  did  not  complain  of  the  defect  in  any 
form.  After  the  rendition  of  the  verdict 
against  him,  he  moved  in  arrest  of  judg- 
ment, assigning  various  grounds  of  error; 
but  this  objection  was  not  made  or  even 
distantly  intimated.  It  was  first  suggested 
in  the  petition  for  an  appeal,  when  the 
defect  was  without  remedy  by  the  plaintiff, 
or  by  the  court  which  tried  the  case. 

According  to  a  well  settled  rule  of  plead- 
ing, an  objection  for  the  non-joinder  of  a  co- 
obligor  must  be  taken  by  plea  in  abatement. 
If  not  so  taken,  the  objection  is  considered 
as    waived.      Such    a    plea   is   unnecessary 


where  the  plaintiff  directs  the  process  not 
to  be  served  upon  one  of  the  parties;  but 
the  defendant  may,  if  he  pleases,  waive  all 
objection  to  this  irregularity.  He  may  for 
good  reasons  prefer  to  waive  it ;  and  I  think 
he  should  be  held  to  have  done  so  when  he 
wholly  fails  to  raise  the  point  in  the  court 
in  which  the  error  can  he  explained  or 
corrected.  Had  this  objection  been  made 
in  the  Circuit  court,  the  plaintiff  might 
readily    have  answered   it.      The  de- 

424  fendant   has    *himself   furnished   the 
answer.     In   his   motion  in   arrest  of 

judgment,  entered  upon  the  record,  he  states 
that  *  *  neither  he  nor  William  Gish,  at  the 
time  of  the  institution  of  the  suit,  were 
residents  of  the  county  of  Roanoke,  or  since 
have  been  residents  of  said  county ;  but  at 
that  time  William  Gish  had  fled  from  the 
country,  having  previously  to  his  flight 
resided  in  the  county  of  Bedford." 

This  fact  was  no  doubt  well  known  to  the 
court,  to  the  counsel,  and  to  all  the  parties. 
It  fully  explains  why  the  direction  was 
given  by  the  plaintiff  not  to  serve  the  pro- 
cess upon  William  Gish,  and  why  the  objec- 
tion was  not  taken  at  the  time  by  the 
defendant.  If  no  such  direction  had  been 
given,  the  process  would  have  been  returned, 
**No  inhabitant"  as  to  Gish,  and  the  suit 
would  have  abated  as  to  him.  And  this 
perhaps  would  have  been  the  more  regular 
course:  but  we  are  now  considering  the 
question  in  an  appellate  court.  We  are  now 
asked  to  reverse  the  judgment  and  all  the 
proceedings,  because,  by  the  direction  of 
the  plaintiff,  process  was  not  served  upon 
one  of  the  defendants,  when  it  appears  by 
the  defendant's  own  showing  that  this  di- 
rection was  wholly  immaterial,  and  no  such 
service  could  by  possibility  have  been  had. 
Three  of  the  defendants  were  discharged 
upon  the  pleas  of  non  est  factum.  This  oc- 
curred fifteen  years  ago.  Where  these  par- 
ties now  are,  whether  living  or  dead,  it  is 
impossible  to  tell.  If  we  sustain  this  objec-* 
tion,  we  cannot  enter  judgment  for  the  de- 
fendant Bush,  as  is  contended.  All  that  we 
could  do  under  the  circumstances  would  be 
to  set  aside  all  the  proceedings  as  to  all  the 
defendants,  and  remand  the  cause,  in  order 
to  afford  the  plaintiff  an  opportunity  of 
issuing  new  process  against  William  Gish, 
or  of  showing  why  the  original  process 
was  not  served   upon   him.    That   he 

425  *would    show  this  very  clearly,    that 
he   would   make  it  appear  that  Gish 

had  fled  the  country,  and  was  not  an  inhab- 
itant of  the  state  when  the  suit  was  insti- 
tuted, it  is  impossible  for  a  moment  to 
doubt.  And  after  all  this  further  expense 
and  litigation  the  case  would  be  in  the 
precise  condition  it  is  now  with  respect  to 
the  pleadings,  and  was  in  fifteen  years  ago. 
These  considerations  serve  abundantly  to- 
show  the  wisdom  of  the  rule  requiring  ob- 
jections of  this  character  to  be  taken  cer- 
tainly at  some  stage  of  the  proceedings  in 
the  court  below.  And  if  no  such  rule 
existed,  we  are  fortunately  furnished  by  the 
defendant  himself  with  the  facts  as  they 
doubtless  appeared  in   the   court  below,  and 
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which  remove  all  objections   to  the  alleged 
irreg-ularity. 

The  next  assignment  of  error  to  be  con- 
sidered presents  the  main  question  in  the 
case.  It  is,  whether  in  a  joint  action  ex 
contractu  against  several  defendants,  some 
of  whom  are  discharged  by  the  verdict  of 
the  jury,  upon  grounds  which  show  they 
were  not  parties  to  the  contract,  the  plain- 
tiff can  have  judgment  against  those  who 
are  parties.  It  is  conceded  that  such  a  re- 
covery is  not  authorized  by  the  rules  of  the 
common  law.  The  almost  universally  recog- 
nized doctrine  is,  that  in  an  action  against 
several  defendants  on  a  joint  contract  plain- 
tiff cannot  recover  judgment  against  part 
of  them;  he  must  have  a  joint  judgment 
against  all,  or  he  cannot  have  it  against  any. 
If  the  contract  be  several  as  well  as  joint, 
the  action  must  be  against  all  the  obligees 
jointly  or  against  one  of  them  singly,  and 
not  against  any  intermediate  number.  If 
the  plaintiff  elects  to  proceed  against  all, 
the  same  consequences  ensue  as  in  an  action 
on  a  joint  contract;  he  must  have  judgment 
against  all  or  none.     Taylor  v.    Beck, 

426  3  *Rand.  316 ;  Baber  v.  Cook,  11  Leigh 
606 ;  3  Rob.  Prac.  100. 

If  these  rules  of  the  common  law  are  in 
force  in  Virginia,  it  is  conceded  that  the 
plaintiffs  cannot  have  judgment  in  this  case 
against  the  defendant.  It  is  claimed  how- 
ever, that  they  have  been  changed  by  statute. 
The  provision  relied  upon  is  the  following: 
**In  an  action  founded  on  contract,  against 
two  or  more  defendants,  although  the  plain- 
tiff may  be  barred  as  to  one  or  more  of  them, 
yet  he  may  have  judgment  against  any  other 
or  others  of  the  defendants  against  whom 
he  would  have  been  entitled  to  recover  if  he 
had  sued  them  only."  Code  of  1860,  chap. 
177,  sec.  19. 

This  section  was  first  enacted  at  the  re- 
visal  of  1849-*S0.  It  is  claimed  by  the  coun- 
sel for  the  plaintiff,  that  under  the  opera- 
-tion  of  this  provison,  the  plaintiff  in  a  joint 
action  on  contract  against  several  defend- 
ants, may  have  judgment  against  part  of 
them  although  the  others  are  acquitted  upon 
grounds  which  go  to  the  denial  of  the  joint 
contract  stated  in  the  declaration. 

On  the  other  hand,  it  is  insisted  for  the 
defendant  that  the  statute  does  not  apply 
to  a  case  in  which  the  right  of  action  never 
existed  as  to  a  part  of  the  defendants ;  that 
the  legislature  could  never  have  intended  to 
authorize  the  plaintiff  to  declare  upon  one 
contract  and  recover  upon  another;  that  the 
sole  design  of  the  enactment  was  to  reach 
those  cases  in  which  the  contract  is  proved 
as  laid,  but  by  reason  of  some  personal  dis- 
ability, such  as  infancy,  or  some  subsequent 
discharge,  such  as  bankruptcy,  personal  to 
him  who  pleads  it,  the  plaintiff's  action  is 
barred  as  to  part  of  the  defendants.  In 
these  and  like  cases  it  is  said  that  the 
statute    applies,    and      although    the 

427  action  *is  barred  as  to  part,  judgment 
may  be    rendered   against  the  others. 

The  provision  now  under  consideration 
has  been  before  this  court  in  two  cases; 
and    although    the   precise  question  arising 


here  was  not  decided  in  either  of  them, 
the  language  of  the  judges  indicates  a  man- 
ifest disposition  to  give  the  statute  an 
enlarged  and  liberal  interpretation.  The 
first  case  is  that  of  Steptoe  v.  Read,  19 
Gratt.  1.  That  was  an  action  of  assumpsit 
against  two  as  partners,  alleging  a  joint 
contract.  One  of  the  defendants,  Quarlea, 
was  offered  as  a  witness  to  prove  that  he 
alone  was  liable,  and  that  Steptoe,  the 
other  defendant,  was  no  party  to  the  con- 
tract. It  was  very  clear  that  at  common 
law  Quarles  was  incompetent,  becanae,  in 
defeating  a  recovery  as  to  Steptoe,  he  de- 
feated it  as  to  himself,  upon  the  plain  prin- 
ciple that  in  a  joint  action  against  several 
there  can  be  but  one  final  judgment,  which 
must  be  for  or  against  all  the  defendants. 
It  was  insisted,  however,  that  the  statute 
removed  this  difiiculty  in  authorizing  a 
judgment  against  some  of  the  defendants, 
although  the  plaintiffs  may  be  barred  aa  to 
others.  Judge  Joynes  conceded  that  under 
the  statute  Quarles  was  competent  to  prove 
that  Steptoe  was  no  party  to  the  contract, 
'* which  was  a  defense  personal  to  him,*' 
Steptoe.  The  learned  counsel  says  this  was 
a  mere  concession  made  by  Judge  Joynes 
for  the  sake  of  the  argument.  This  may  be 
so.  But  if,  as  contended  by  the  learned 
counsel,  the  rule  of  the  common  law  which 
requires  the  joint  contract  to  be  proved  as 
laid  is  not  changed  by  the  statute,  it  is 
very  clear  that  Quarles  was  not  a  competent 
witness,  even  under  the  statute,  to  prove 
that  Steptoe  was  no  party  to  the  contract, 
and  the  learned  judge  would  have  so  said, 
without  taking  a  circuitous  route  to 
428  *prove  that  Quarles  was  incompetent 
upon  other  grounds. 

However  this  may  be,  the  opinion  in  that 
case  shows  the  distinction  between  a  de- 
fense which  goes  to  the  foundation  of  the 
entire  contract,  and  a  defense  which  is 
merely  personal  to  him  who  pleads  it,  and 
does  not  touch  the  liability  of  the  other  de- 
fendants. The  former  necessarily  defeats 
the  action  as  to  all,  and  is  therefore  not 
within  the  influence  of  the  statute.  Such  is 
the  defense  of  illegality  or  failure  of  con- 
sideration, or  a  release  to  one  of  several  joint 
contractors,  and  the  like. 

On  the  other  hand,  the  latter  bars  the 
action  only  as  to  him  who  pleads  it ;  as  for 
example  the  plea  of  infancy,  banlmiptcy, 
non  est  factum,  and  the  like.  These  pleas 
operate  to  the  discharge  of  the  party  plead- 
ing them ;  but  do  not  necessarily  affect  the 
liability  of  the  other  defendants.  Whenever 
the  defence  of  one  of  several  defendants  is 
of  such  a  character  that  the  plaintiff  might 
recover  against  the  other,  if  the  suit  was 
against  that  other  only,  there  the  statute 
applies.  In  other  words,  if  notwithstanding 
the  discharge  or  acquittal  of  one  of  the  de- 
fendants, the  plaintiff  might  at  common  law 
commence  a  new  action  and  recover  against 
him  who  is  liable,  he  is  entitled  under  the 
statute  to  a  judgment  against  that  defend- 
ant in  the  pending  action.  As,  in  the 
present  case,  three  of  the  defendants  were 
discharged  upon  grounds  personal  to  them; 
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and  as  the  plaintiff  mig^ht  thereupon  dis- 
continue and  commence  a  new  action  against 
the  defendant  Bush,  he  is  entitled  under 
the  statute  to  proceed  against  the  latter  in 
the  present  action  without  a  discontinuance 
and  a  new  suit.  This,  I  think,  is  substan- 
tially the  construction  given  to  the 
429  statute  in  Steptoe  *v.  Read.  This 
construction  is  not  only  just  and 
sound,  but  it  would  seem  to  furnish  a  very 
reasonable  test  for  determining  what  cases 
are  within  the  influence  of  the  statute. 

In  MoflPett  V.  Bickle,  21  Gratt.  280,  the 
action  was  upon  a  negotiable  note  against 
the  maker  and  four  endorsers.  The  jury 
found  that  the  note  and  all  the  endorse- 
ments but  the  last  were  usurious,  but  that 
the  last  was  free  from  usury.  The  question 
was  whether  judgment  could  be  given 
against  this  last  endorser ;  and  this  depended 
solely  upon  the  statute;  for  it  was  clear 
that  no  such  judgment  could  be  rendered 
at  common  law.  The  president  of  this 
court  speaking  for  all  the  judges  said:  "If 
the  statute  does  not  apply  to  such  a  case, 
it  is  difficult  to  conceive  of  one  to  which  it 
will  apply,  and  the  statute  will  be  of  no 
value.  There  is  no  need  to  apply  it  to  the 
case  of  a  joint  action  or  contract  against 
several  defendants,  one  of  whom  is  entitled 
to  his  personal  discharge  on  the  ground 
of  infancy,  bankruptcy,  &c.  Cases  of  this 
sort  we  have  seen,  constitute  exceptions  to 
the  general  rule  requiring  judgment  to  be 
rendered  against  all  or  none  in  joint  actions 
ex  contractu.'*  It  will  thus  be  seen  that 
this  case  does  not  decide  the  precise  question 
now  before  us,  because  in  point  of  fact,  all 
the  defendants  did  make  the  contract  as 
averred,  while  it  was  valid  as  to  part  of 
them  only.  The  case  is  only  mentioned  as 
showing  the  leaning  of  this  court  to  give  to 
the  statute  a  liberal  interpretation. 

A  careful  examination  of  the  statute  will 
show  there  is  nothing  in  its  language  war- 
ranting the  construction  given  it  by  the 
learned  counsel  for  the  defendant.  It  has 
been  already  quoted,  but  it  may  with  advan- 
tage  be    repeated.     **In    an  action  founded 

on  contract  against  two  or  more  de- 
430    fendants,  although  the  plaintiff  *may 

be  barred  as  to  one  or  more  of  them, 
yet  he  may  have  judgment  against  any 
other  or  others  of  the  •  defendants  against 
whom  he  would  have  been  entitled  to  recover 
if  he  had  sued  them  only." 

Upon  what  principle  are  these  words  to 
be  confined  to  cases  in  which  the  plea  of 
the  defendant  admits  the  contract  alleged, 
but  sets  up  some  matter  in  discharge  of  the 
obligation.  The  word  **barred"  gives 
countenance  to  no  such  idea.  Non  assump- 
sit is  a  pica  **in  bar"  of  the  action;  so  is 
non  est  factum.  If  the  defendant  makes 
good  his  defence  under  either  of  these 
pleas,  plaintiff  is  "barred  of  his  action"  as 
to  him.  If  the  defence  does  not  affect  the 
obligation  of  the  other  defendants — if  the 
plaintiff  would  be  entitled  to  recover  against 
such  other  defendants  had  he  sued  them 
only — ^he  is  by  the  express  terms  of  the  stat- 


ute entitled  to  judgment  against  them  in 
the  pending  action. 

The  counsel  for  the  defendant,  in  a  very 
elaborate  note  of  argument,  presents  very 
strongly  some  of  the  mischiefs  which  he 
supposes  will  result  from  this  construction 
of  the  statute.  For  example,  he  suggests 
that  the  same  rule  must  apply  to  actions  on 
simple  contract.  A  defendant  may  be  sued 
with  another  on  a  joint  assumpsit,  which 
he  knows  he  has  made,  but  from  which  he 
has  been  discharged  by  payment  or  other- 
wise, and  he  has  also  assumed  individually 
another  debt  to  the  same  plaintiff,  which 
he  has  likewise  discharged ;  he  goes  to  trial 
prepared  to  prove  his  defence  on  the  joint 
contract,  but  the  plaintiff  proves  his  indi- 
vidual assumpsit  as  to  which  he  is  not  pre- 
pared. 

This  argument,  it  must  be  admitted, 
assumes  the  existence  of  a  very  unusual 
transaction.  It  assumes  the  defendant  has 
made  two  simple  contracts  with  the  plain- 
tiff, one  joint  and  the  other  several;  that 
both   have   been  performed;  that  the 

431  plaintiff  brings  his  suit    *on  the  joint 
contract ;  and  with  a  fraudulent  intent 

he  and  his  counsel  on  the  trial  abandon 
the  joint  contract,  and  elect  to  proceed  for 
that  which  is  several. 

Now,  conceding  that  this  may  sometimes 
happen,  the  same  difficulty  may  occur  in  an 
action  of  trespass,  trover,  assault  and  bat- 
tery, false  imprisonment  against  several: 
the  defendant  may  come  prepared  to  defend 
himself  on  the  joint  charge,  and  the  plain- 
tiff may  elect  to  proce^  for  a  several 
trespass.  And  yet  it  is  well  settled  that 
in  actions  of  tort  against  several,  one  of 
the  defendants  may  be  convicted  by  the 
jury,  while  others  are  acquitted. 

But  it  is  difficult  to  see  how  a  case,  such 
as  that  suggested,  can  ever  occur,  if  the 
parties  observe  the  ordinary  rules  of  plead- 
ing. The  declaration  must  always  so  state 
the  cause  of  action,  as  to  give  the  defendant 
notice  of  the  precise  nature  of  the  complaint. 
In  assumpsit  the  plaintiff  is  required  to  file 
an  account  setting  forth  the  several  items, 
unless  they  are  plainly  described  in  the  decla- 
ration. The  defendant  thus  plainly  sees 
what  he  is  charged  with.  He  knows  what 
he  is  required  to  defend,  whether  he  is  sued 
singly  or  jointly  with  others.  The  rulie  in 
question  authorizes  the  plaintiff  to  declare 
against  several  as  upon  a  joint  contract, 
and  to  recover  against  a  part  of  the  defend- 
ants. But  this  is  the  only  variance.  The 
proofs  must  correspond  with  the  allegations 
in  every  other  respect,  and  the  plaintiff 
must  prove  his  case  as  laid.  Unless  there- 
fore the  defendant  has  made  two  contracts 
with  the  same  plaintiff,  one  joint  and  the 
other  several,  both  identically  the  same  in 
all  the  essential  elements  of  consideration, 
subject-matter  and  promise  of  performance, 
it  is  impossible  that  the  plaintiff  can  sur- 
prise the  defendant  by  abandoning  the  con- 
tract laid  in  the  declaration,  and  proving 
another  on  the  trial. 

432  *The  learned  counsel  further  insists, 
that   under   this   construction   of  the 
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statute  a  person  may  be  joined  as  a  defend- 
ant, merely  to  exclude  him  as  a  witness,  or 
for  the  purpose  of  giving"  jurisdiction  to 
the  court  of  a  particular  county  against  a 
non-resident  defendant. 

It  is  sufficient  to  say,  that  conduct  of  this 
kind  would  be  treated  as  a  fraud  upon  the 
non-resident,  and  an  abuse  of  the  process 
of  the  court.  The  exposure  would  be  easy, 
and  the  punishment  immediate,  in  the  dis- 
missal of  the  suit  as  to  such  non-resident, 
or  in  the  prompt  discharge  of  the  defendant, 
whose  testimony  is  thus  sought  to  be  ex- 
cluded. L/aws  are  passed,  and  rules  of  prac- 
tice adopted  by  the  courts,  suited  to  the 
general  convenience  of  parties  and  the  due 
administration  of  justice  among  men.  Any 
rule  that  may  be  adopted  will  sometimes  lead 
to  abuse  and  injustice.  The  remedy  is  not 
in  the  repeal  of  the  rule  or  statute,  but  in 
the  corrective  power  of  the  courts. 

Again,  the  counsel  argues  that  the  defend- 
ant may  have  set-offs  against  the  debt,  but 
he  is  not  allowed  to  file  them,  because  they 
are  due  him  individually,  whereas  the  debt 
claimed  is  sued  as  a  joint  obligation;  or 
the  defendant  may  have  signed  the  bond 
sued  on  with  express  condition  that  the 
other  parties  were  also  to  sign, — ^how  can 
he  avail  himself  of  this  plea  until  it  is 
ascertained  whether  the  other  parties  are 
bound? 

The  difficulty  last  mentioned  would  equally 
occur  if  the  defendants  relying  upon  the 
pleas  of  non  est  factum,  should  die  before 
suit  brought,  or  even  afterwards  and  before 
the  pleas  were  tried.  The  action  being 
against  the  survivor  only,  how  could  he 
plead  that  his  contract  was  conditional. 
In  this  very  case,  the  bond  being  several  as 
well  as  joint,  the  suit  might  have  been 
first  against  the  defendant  Bush,  omitting 
the  others ;  and  thus,  according  to  the 
433  argument  of  the  learned  counsel,  *his 
client  would  have  been  precluded  from 

Pleading  that  his  contract    was  conditional. 
*he   argument    unfortunately     proves    too 
much. 

But  the  answer  to  all  this  reasoning  is, 
that  the  defendant  knows  at  least  the  tenor 
of  his  own  contract.  When  he  sees  his  co- 
defendants  thus  denyng  the  execution  of 
the  bond,  if  he  meant  to  rely  upon  the  fact 
that  he  signed  the  instrument  conditionally 
upon  their  executing  it  also,  he  ought  to 
put  that  matter  in  issue  by  proper  aver- 
ments, and  he  clearly  has  the  right  to  do 
so.  His  success  will  depend  in  a  great 
measure  upon  their  success  in  making  good 
their  defence.  If  they  fail  he  will  also  fail, 
and  the  burden  will  fall  upon  all. 

In  regard  to  the  question  of  set-offs,  the 
difficulty  suggested  by  counsel  equally 
arises  where  the  action  is  several  and  one 
of  the  defendants  relies  upon  the  plea  of 
bankruptcy,  infancy,  or  any  other  matter 
which  goes  to  the  personal  discharge  of 
such  defendant. 

In  all  this  class  of  cases  it  is  conceded 
that  although  one  of  the  defendants  may  be 
acquitted,  the  plaintiff  may  nevertheless 
have  judgment    against  him    who  is  liable; 


and  yet  the  latter  may  be  deprived  of  his 
set-offs  by  a  joinder  with  him  who  is  not 
liable.  How  does  the  learned  counsel  pro- 
pose to  get  rid  of  this  difficulty;  one,  no 
doubt,  of  frequent  occurrence  in  the  admin- 
istration of  justice.  All  the  defendant  can 
do  under  such  circumstances,  is  to  brings 
his  cross-action,  obtain  his  judgment,  and 
at  the  proper  time  apply  to  the  proper  court 
to  have  the  judgments  set  off  one  against 
the  other.  The  practice  of  setting  off  one 
judgment  against  another  is  derived  from 
the  general  authority  of  the  common  law 
courts  over  sureties,  and  is  said  to  be  the 
exercise    of  an    equitable  jurisdiction 

434  *in  those  courts;  a  jurisdiction  liber- 
ally exerted,  and  not  confined  to  debts 

due  to  and  from  the  same  number  of  per- 
sons. The  law  of  set-offs  is  almost  exdn- 
sively  a  creature  of  statutory  regulation. 
At  common  law  it  was  never  permitted  un- 
less the  debts  were  mutual  and  grew  out  of 
one  and  the  same  transaction.  If  the  effect 
of  the  statute  is  to  restore  that  rule  in  a 
few  exceptional  cases — no  doubt  of  rare 
occurrence — ^and  to  put  a  defendant  to  his 
separate  action,  it  is  difficult  to  see  that 
any  great  hardship  or  injustice  is  thereby 
inflicted.  Clearly  there  is  no  just  cause 
of  complaint  where  the  defendant  by  his 
form  of  contract,  deliberately  executed, 
places  it  in  the  power  of  the  creditor  to  sue 
one  or  all  the  obligors  to  the  bond. 

In  regard  to  all  the  views  presented  by  the 
counsel  for  the  defendant,  it  may  with 
perfect  truth  be  said,  that  none  of  them 
apply  to  his  client.  The  defendant  Bash 
was  not  precluded  from  relying  upon  any 
set-off  he  might  claim,  or  of  offering  his 
plea  of  a  conditional  obligation.  He  had 
the  fullest  opportunity  after  the  case  was 
tried  on  the  pleas  of  non  est  factum,  of  mak- 
ing any  defence  he  could  have  made  if  the 
action  had  been  against  him  only.  It  was 
never  pretended  or  even  suggested  that  he 
had  any  defence  other  than    that  of  usury. 

It  is  very  true  that  Bush  resided  in  Frank- 
lin, and  that  jurisdiction  was  given  to  the 
Roanoke  court  as  to  him  by  joining  the 
three  defendants  who  are  acquitted.  But 
it  has  never  been  even  intimated  that  the 
plaintiff  was  guilty  of  bad  faith  in  so  doing. 
He  no  doubt  honestly  believed  that  all  the 
parties  had  executed  the  bond.  The  statute 
declares  that  the  suit  may  be  brought  in 
any  county  wherein  either  of  the  defendants 
resides,  and  it  authorizes  process  to  be  sent 
to  the  distant  counties  for  the  co-defend- 
ants. 

435  *It  could  scarcely  have  been  the  de- 
sign of  the  legislature  that  a  plaintiff 

who  pursues  the  statute  does  so  at  his  peril ; 
and  that  whenever  a  resident  co-defendant 
is  acquitted  by  the  verdict,  the  action  must 
abate  as  to  him  who  resides  in  another 
county.  If  the  plaintiff  honestly  believes 
that  both  defendants  are  liable,  and  has 
reasonable  grounds  for  so  believing,  he  is 
entitled  to  proceed  as  though  all  were  in 
fact  liable.  The  jurisdiction  of  the  court 
having  once  attached,  will  not  be  ousted 
because  it  turns   out    that  the   resident   de- 
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ifendants  are  not  liable.  In  such  case,  a 
prima  facie  defendant  is  a  proper  defend- 
ant for  all  the  purposes  of  jurisdiction.  As 
already  said,  if  the  process  of  the  court  is 
abused,  and  a  mere  pretext  made  to  grive  a 
color  of  jurisdiction,  the  corrective  power 
of  the  court  will  be  used  in  punishing  the 
offence  by  a  prompt  dismissal  of  the  suit  at 
"the  cost  of  the  offending*  party. 

I  have  thus  attempted  to  notice  some  of 
the  more  prominent  objections  of  the  coun- 
sel for  the  defendant  to  the  statute,  accord- 
ing* to  our  interpretation.  These  objections 
xnight  have  been  more  properly  addressed  to 
the  legislature,  in  as  much  as  the  courts 
must  execute  the  law  as  they  find  it,  and 
not  as  they  would  have  it.  It  may  not  be 
amiss,  however,  to  consider  briefly  some  of 
the  mischiefs  which  will  result  from  a  con- 
trary interpretation.  These  may  throw  some 
light  upon  the  design  of  the  legislature  in 
passing  the  statute. 

In    the  first   place,  the   rule   requiring   a 

^  plaintiff  in  an  action  ex   contractu   against 

'several   defendants    to   prove  the   contract 

as  to  all,  is  a  mere  rule  of  the  common  law. 

Xtfike  many  other  of  the   common  law  rules, 

it  is  purely  technical  in  its  nature,  in  many 

instances  producing   great  delay    and  much 

inconvenience  without  any  correspond- 

4>36    ing  advantages.    The  defendants  *very 

rarely    derive   any     real     substantial 

benefit    from    it.     Whether   one  or  many  be 

sued,  the  parties   soon    understand    by   the 

pleadings  the  real    matter    of    controversy, 

and  come  prepared  to  meet  it. 

On  the  other  hand,  the  plaintiff  often  en- 
counters difficulties,  not  only  as  to  the  form 
of  action,  but  also  in  determining  the  proper 
parties  defendant.  A  person  in  possession  of 
a  written  obligation  as  obligee  or  assignee, 
signed,  or  purporting  to  have  been  signed 
by  several,  and  honestly  believing  they  are 
all  liable,  brings  his  suit  against  all.  He 
is  met  on  the  trial  with  a  plea  of  non  est 
factum  by  one  or  more  of  the  defendants. 
A  verdict  is  rendered  in  his  favor,  bills  of 
exception  are  taken,  writ  of  error  allowed, 
a  reversal  by  the  appellate  court;  other 
trials  are  had,  and  finally  a  verdict  for  the 
defendants  upon  these  pleas.  And  then, 
after  years  of  fruitless  litigation  and  ex- 
pense, the  plaintiff  is  compelled  to  start  out 
upon  a  new  expedition  against  the  other 
defendants  who  are  confessedly  liable,  and 
who  never  had  a  shadow  of  defence.  And 
all  this  because  the  plaintiff  had  sued  five 
defendants,  when  he  ought  to  have  sued 
four  or  a  less  number.  But  why  go  in 
pursuit  of  imaginary  cases,  when  the  one 
before  us  furnishes  a  most  apt  illustration. 
The  plaintiff  was  in  possession  of  a  bond 
probably  brought  to  him  by  the  principle 
obligor.  He  doubtless  believed  that  all  the 
si^fnatures  were  genuine.  The  presumption 
is,  he  would  not  have  taken  it  if  he  had  not 
80  believed.  Upon  the  trial  he  is  met  with 
pleas  of  non  est  factum  by  three  of  the 
defendants.  What  was  he  to  do  under  such 
circumstances — dismiss  his  suit  and  com- 
mence a  new  one  against  the  others?  That 
will  scarce  be  contended.     He  was  not  bound 


to  give  up  the  security    furnished   by  these 
three  apparent   obligors.     It  was    his 

437  right  and  his  duty  to  try  the  *question. 
Until  the  case  was  actually  decided  by 

a  jury,  it  was  impossible  to  say  whether  the 
defence  would  be  successful  or  not.  The 
defendant  Bush  was  himself  materially 
interested  in  tHe  issue;  for  if  the  plaintiff 
succeeded,  the  burden  which  otherwise  must 
be  borne  by  him  singly  would  be  shared 
by  others  equally  with  him.  It  is  not  pre- 
tended that  the  defendant  Bush  is  discharged 
from  his  obligation  by  the  acquittal  of  the 
other  defendants.  All  that  is  claimed  is- 
that  the  plaintiff  ought  to  discontinue 
and  commence  a  new  suit  against  him.  But 
why  bring  a  new  suit?  All  the  facts  neces- 
sary to  enable  the  defendant  to  make  his 
defence  are  already  in  the  record.  Why 
turn  the  plaintiff  around  to  another  action, 
when  perfect  justice  can  be  done  and  was 
done  to  the  parties  in  this?  I  am  justified 
in  saying  that  justice  was  done,  because  it 
does  not  appear — no  complaint  is  made — that 
any  damage  or  loss  was  sustained  by  this 
defendant  in  the  present  action  which 
might  have  been  avoided  in  a  separate  suit 
against  him.  The  objections  made  by  his 
counsel  are  purely  technical,  and  do  not  affect 
the  real  merits  of  the  controversy.  And 
now,  after  the  lapse  of  fifteen  years,  we  are 
called  upon  to  reverse  the  present  judgment, 
not  because  injustice  has  been  done  this 
defendant,  but  because  the  plaintiff  brought 
a  joint  action  against  all,  instead  of  a 
separate  action  against  each.  This  simple 
statement  is  of  itself  sufficient  to  vindicate 
the  wisdom  of  the  statute.  If  the  legisla- 
ture had  never  passed  such  a  provision,  the 
common  voice  of  the  profession  would  say 
that  such  an  enactment  is  demanded  by  the 
highest  considerations  of  justice  and  sound 
policy. 

The  only   remaining  assignment    of  error 

to  be  considered  is,  that  the  jury  being  sworn 

to  try  all  the  issues  joined,  it  was  im- 

438  proper  to  permit  them  to  render  *a 
verdict  in  favor  of  a  part  of  the  defend- 
ants on  some  of  those  issues.  The  learned 
counsel  for  the  defendant,  in  his  note  of 
argument,  quotes  a  remark  made  by  Judge 
Green  in  Gardner's  adm'r  v.  Vidal,  6  Rand. 
106,  that  there  is  no  example  of  a  verdict, 
being  set  aside  as  to  one  issue  and  suffered 
to  stand  as  to  others,  and  trying  a  cause  by 
piece-meal ;  and  the  learned  counsel  insists 
that  the  converse  of  the  proposition  is 
equally  true,  that  **there  is  no  example  of  a 
jury  being  allowed  to  render  a  verdict  on 
one  issue  when  they  cannot  agree  as  to 
others,  and  thus  trying  the  cause,  by  piece- 
meal.'* As  has  been  already  seen,  at  com- 
mon law  if  the  plaintiff  elected  to  treat  the 
contract  as  joint,  and  sued  all  the  contract- 
ing parties,  his  judgment  must  have  been 
jointly  against  all  or  none.  There  could,  of 
course,  be  but  one  final  judgment.  As  a 
necessary  consequence  the  jury  could  never 
find  part  of  the  issues  for  a  portion  of  the 
defendants. 

But  if  our  construction  of  the   statute   be 
correct,  if  notwithstanding  the  acquittal  of 
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a  part  of  the  defendants  upon  grounds  per- 
sonal to  them,  the  plaintiff  may  still  have 
judgment  against  the  others,  no  good  reason 
suggests  itself  why  such  judgment  may  not 
be  had  at  a  subsequent  term  of  the  court. 

If  the  jury  are  agreed  as  to  some  of  the  de- 
fendants upon  issues  personal  to  them,  why 
should  they  be  prohibited  from  rendering  a 
verdict  as  to  such  defendants  merely  be- 
cause they  are  not  agreed  as  to  others  who 
make  a  wholly  different  defence?  Why 
should  the  plaintiff  be  precluded  from  as- 
senting to  such  a  verdict  if  he  is  satisfied 
it  is  justified  by  the  evidence?  Is  he  to  go 
on  from  term  to  term  summoning  witnesses, 
empanelling  juries,  and  incurring  in- 
creased expense,  in  support  of  an  issue  he 
knows  must  always  be  decided  against 

439  *him?    Is  one  defendant   to   incur  the 
trouble     and    expense    of    successive 

trials  because  the  jury  are  not  agreed  upon 
other  issues  as  to  other  defendants,  with 
whom  he  is  in  no  manner  connected?  If 
such  a  rule  be  adopted,  the  result  will  be 
that  the  plaintiff  will  always  bring  several 
actions  against  the  obligors,  of  which  they 
must  bear  the  costs,  when  a  single  action 
would  answer  but  for  the  rule. 

The  plaintiff  is  authorized  by  statute  to 
take  judgment  from  time  to  time  against  the 
defendants  as  they  are  served  with  process. 
Long  before  this  enactment  it  was  the  con- 
stant practice,  where  some  of  the  defendants 
had  not  been  arrested,  for  the  plaintiff  to 
take  judgment  against  those  who  were,  al- 
though those  not  arrested  had  not  been  pro- 
ceeded against  as  far  as  the  law  authorized. 
1  Rob.  Prac.  258-'9;  Moss  v.  Moss's  adm'r, 
4  Hen.  &  Mun.  293.  This  was  in  effect  al- 
lowing several  judgments  against  several 
defendants  at  different  times,  in  a  joint 
action  on  contract.  And  I  can  see  no  good 
reason  why,  under  the  influence  of  the  stat- 
ute, there  may  not  be  separate  verdicts  as 
to  different  defendants,  where  the  issues  are 
entirely  distinct,  and  the  plaintiff  is  barred 
as  to  part  of  them  upon  grounds  which  do 
not  affect  the  liability  of  the  others. 

I  have  had  no  access  to  any  reported  cases 
in  states  where  statutes  similar  to  ours  are 
in  force;  but  in  Hilliard  on  New  Trials, 
145,  note  a,  reference  is  made  to  the  case  of 
Sprague  v.  Childs,  16  Ohio  St.  R.  107.  It 
is  said  to  have  been  decided  in  this  case, 
where  there  are  several  defendants,  each  of 
whom  pleads  a  separate  defence,  upon  which 
issues  are  joined,  and  a  second  trial  is  taken 
(under  the  Ohio  Code)  by  one  of  the  defend- 
ants, the  only  issues  then  to  be  tried  are 
those  between  plaintiff  and  defendant. 

440  If  the  defendant's  *plea   goes  to  the 
plaintiff's  right  to  recover  against  any 

of  the  defendants,  it  will,  so  far  as  it  is  es- 
tablished, enure  to  the  benefit  of  the  other 
defendants  as  fully  as  it  would  have  done 
upon  the  first  trial.  But  if  the  defence  of 
the  defendant  goes  no  farther  than  to  ex- 
onerate himself  from  liability,  the  liabilities 
of  the  others  will  remain  unaffected  by  the 
result  of  the  second  trial.  This  is  substan- 
tially the  proposition    involved  in   the  case 


before  us— several  verdicts  at  different  terms 
as  to  different  defendants,  whose  defences 
are  not  connected. 

It  has  been  urged  that  the  defendant. 
Bush,  was  vitally  interested  in  the  trial  of 
the  pleas  of  non  est  factum,  and  a  verdict 
thereon  ought  not  to  have  been  received 
without  his  consent. 

The  defendant  had  the  fullest  opportunitj 
of  taking  part  in  the  trial  of  the  pleas  of 
non  est  factum.  How  long  was  the  case  to 
be  continued  upon  those  issues?  How  many 
trials  to  be  had  until  the  defendant  himself 
was  convinced  of  the  hopelessness  of  the 
struggle? 

If  the  defendant  was   interested,    so   was 
the  plaintiff,  in  showing  that  all  the  signa- 
tures to  the  bond  were  genuine.    The  latter 
seems  to  have  been  satisfied  that  the  defence 
was  well  founded.     If  the  jury   had,    at  the 
same  term  of  the   court,  rendered  a  verdict 
upon  the  plea  of  usury  as  to  the  defendant. 
Bush,  he  would  have  had  no  just  canse  of 
complaint;  and   yet   his  condition,  in    that 
event,  would  have  been  no  better  than  it  is 
now.     Suppose  after  the  verdict  was   ren- 
dered in  favor  of  the  three  defendants   the 
plaintiff  had  discontinued   and  commenced 
a  new  action  against  the  present  defendant, 
in   what  respect   would   his    position    have 
been  improved?    So  soon  as  those  defendants 
were  out  of  the  way,    the  defendant,  Bnsh, 
could  make  any  defence  he  might  have  made 
had   they   been   omitted   in  the    first 
441     ^instance.     So  far  from  being  preju- 
diced, he  was  actually  t>enefited  by  the 
rendition  of  the  separate  verdict.     He  made 
no  objection  to  it.     It  seems   to  have   been 
acquiesced  in  on  all  sides,  no  doubt  from  a 
consciousness  that  the  result  was  inevitable, 
and   could  not  be  varied  upon  any  future 
trial.     The  jury  being  unable  to  agree  apon 
the   question  of  usury  were  discharged  by 
consent   of  all   parties.     This   was   at  the 
April  term  1859.    More  than  a  year  thereafter 
the  verdict  was  rendered    against    the  de- 
fendant.   Bush.     His   motion,    in   arrest  of 
judgment,  did  not  embrace  this  objection. 
It  was  made  for  the  first  time  in  the  petition 
for  an  appeal.     If  there  was  any   weight  in 
the   objection   at   any   time,  it  was  one  the 
defendant  might  prefer  to  waive,  and  one 
he  had  the  right  to  waive.     Having  seen 
without  objection  the  return  of  the  separate 
verdict,   having  agreed   to  the  discharge  of 
the  jury  upon  the  other  issue,  having  sub- 
sequently moved   for  a  continuance  of  the 
case,  'and  having  taken  his    chances  before 
another  jury,    where  his  defence  was  fully 
investigated,  the  defendant  cannot  be  per- 
mitted for   the  first  time   in   this  court  to 
make  the  point   in  this  court,  but  must  be 
held   to   have    waived   the    irregularity,  if 
indeed   it  could  be   regarded  as  an  irregu- 
larity. 

Upon  the  whole,  I  am  of  the  opinion  the 
judgment  of  the  Circuit  court  is  right,  and 
should  be  affirmed. 

Judgment  affirmed. 
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*Hoback  v.  Kitgores. 

[21  Am.  Rep.  817.] 
June  Term,  1875,  WytheviUe. 

■.  MUtake—Mutual— Compensation.*— K  sells  to  H  a 
tract  of  land,  expresslnff  the  belief,  which  he  no 
donbt  entertained,  that  there  were  127  acres  in  the 
tract,  and  H  relylnsr  on  that  belief  purchased,  and 
paid  the  purchase  money.  There  were  in  fact  but 
81  acres.  K  havlnsr  sold,  and  H  haying  purchased 
under  a  mutual  mistake,  H  is  entitled  to  compensa- 
tion for  the  deficiency. 

9.  Snine— Same— 5nnie— Measure.  t—Althouirh  in  cases 
of  mere  deficiency  in  quantity,  within  the  Ixyinda- 
rles  of  a  tract  sold,  the  general  rule  of  compensa- 
tion is  according  to  the  ayerasre  value  of  the  whole 
tract,  yet  where,  as  in  this  case,  there  are  raluable 
Improyements  upon  the  land,  the  value  of  which 
bears  a  very  larre  proportion  to  the  value  of  the 
land,  the  Just  and  true  measure  of  compensation  is 
accordinff  to  the  average  value  of  the  land  without 
tlie  improvements,  conslderinff  both  together  with 
the  price  for  which  it  was  sold,  estimating'  the 
quantity  of  the  land,  as  the  parties  did.  at  127  acres. 

3*  Sales  of  Land— Warranty —Oeneral—SpeclaL— A  ven- 
dor of  land  in  his  own  risrht  is  bound  to  convey  it 
with  general  warranty,  unless  it  be  otherwise 
agreed  between  the  parties.  But  a  party  who  had 
sold  to  the  vendor,  and  had  retained  the  legal  title, 
or  had  some  interest  in  the  land,  is  only  required 
to  convey  with  special  warranty. 

This  was  suit  in  equity  in  the  Circuit 
court  of  Wise  county, brought  in  August  1872, 
by  Levi  Hoback  against  Isaac  and  Hiram 
Kilgore,  to  enforce  a  contract  for  the  sale  of  a 
tract  of  land  by   Isaac  Kilgore  to   Hoback. 

*Mlstnke—Mntnal— Compensation.— As  to  the  neces- 
sity for  mutuality  in  order  to  allow  relief,  see  citation 
of  the  principal  case  in  French  v.  Chapman,  88  Va. 
822:  Hassle  v.  Heiskell,  80  Va.  801.  See  also,  as  to 
equitable  relief,  Mauzy  v.  Sellars,  26  Gratt.  041.  In 
Crisllp  V.  Cain,  19  W.  Va.  660,  the  court  says:  "The 
case  of  Hoback  v.  Kilgores  is  very  imperfectly 
reported,  the  contract  between  vendor  and  vendee 
not  being  stated,  nor  its  contents  even  alluded  to  by 
the  court.  The  vendee  was  relieved  in  part  from  the 
payment  of  the  purchase-money  because  of  a  defi- 
ciency. Jttdgb  MoNcrnRS,  on  page  444  states,  that 
'the  vendor  represented  to  the  vendee,  that  the 
quantity  of  the  land  was  one  hundred  and  twenty- 
seven  and  a  half  acres;  and  the  vendee  made  the 
purchase  on  the  faith  of  that  representation. 
Whereas  in  truth  and  in  fact  there  were  but  eighty- 
one  acres  of  land  in  the  tract*  If  this  be  a  correct 
statement  of  the  case,  on  the  principles,  which  we 
bave  laid  down,  an  abatement  should  have  been 
made  on  account  of  the  deficiency,  as  was  done.  But 
the  reporter  states  a  case  essentially  different,  as 
does  the  syllabus;  and  if  the  reporter  is  right  in  his 
statement  of  the  case,  on  correct  principles  no  such 
relief  could  have  been  granted  the  vendee." 

tSame— Same— Same— Measure.— The  mode  of  ascer- 
taining the  compensation,  as  laid  down  in  the  prin- 
cipal case,  is  followed  in  Yost  v.  Mallicote,  77  Va.014; 
Trinkle  v.  Jackson,  86  Va.  241;  Nichols  v.  Cooper,  2 
W.  Va.  847;  Triplettv.  Allen.  26  Oratt 721 ;  Blessing  v. 
Beatty,  1  Rob.  287.  See  especially,  Watson  v.  Hoy,  28 
Gratt.  718,  and  noU,  The  principal  case  is  cited  in  21 
Am.  Bep.  817. 


The  plaintiff  in  his  bill  charged  that  Isaac 
Kilgore  had  sold  him  the  land,  and  assured 
him  that  the  tract  contained  one  hundred  and 
twenty-seven  and  a  half  acres,  for  which  he 
was  to  pay  him  $1,400;  which  he  had 

443  paid.      That    he  had    since    had  *the 
land  surveyed,    and   the   tract  in  fact 

contained  but  eighty-one  acres  and  a  frac- 
tion. He  therefore  claimed  compensation 
for  the  deficiency. 

The  defendant,  Isaac  Kilgore,  in  his  an- 
swer, insisted  that  he  sold  the  land  by  the 
boundaries,  and  denied  that  he  gave  as- 
surance of  any  particular  quantity. 

It  appears  from  the  evidence,  that  Isaac 
Kilgore  had  purchased  the  land  from  'his 
brother  Hiram  Kilgore,  in  1856,  and  they 
estimated  that  there  was  in  the  tract  one 
hundred  and  twenty-seven  and  a  half  acres; 
and  that  he  expressed  strongly  to  Hoback,  at 
the  time  of  the  sale  to  him,  that  he  believed, 
as  he  no  doubt  did  believe,  that  there  was 
that  quantity  of  land ;  and  that  Hoback  pur- 
chased supposing  there  was  that  quantity. 

It  appeared  further,  that  Isaac  Kilgore 
had,  after  his  purchase  of  the  land,  put  im- 
provements on  it,  consisting  of  a  dwelling- 
house,  a  barn  and  other  outhouses,  also  a 
tan-yard  and  a  grist-mill. 

And  it  also  appeared,  that  at  the  time  of 
the  sale  to  Hoback,  the  title  to  the  land 
was  in  the  Commonwealth. 

The  cause  came  on  to  be  finally  heard  on 
the  4th  day  of  April  1874,  when  the  court 
held  that  the  sale  to  the  plaintiff  was  a  sale 
in  gross,  and  that  Isaac  Kilgore  was  not 
liable  to  account  for  any  deficiency  in  the 
estimated  number  of  acres  of  the  land;  and 
decreeing  that  Isaac  and  Hiram  Kilgore 
should  convey  to  the  plaintiff  all  their  right, 
interest  and  claim  to  the  land,  with  special 
warranty,  gave  them  their  costs.  From  this 
decree  Hoback  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

Burns,  for  the  appellant. 

Gilmore,  for  the  appellees. 

444  *Moncure,  P.  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion,  that  there  was  a 
mutual  mistake  between  the  vendor  and 
vendee  in  this  case  as  to  the  quantity  of 
land  included  in  the  boundaries  of  the  tract 
sold  by  Isaac  Kilgore  to  Levi  Hoback,  as  in 
the  proceedings  mentioned ;  the  vendor  hav- 
ing represented  to  the  vendee  that  the  said 
quantity  was  one  hundred  and  twenty-seven 
and  a  half  acres,  and  the  vendee  having 
made  the  purchase  on  the  faith  of  that  rep- 
resentation; whereas,  in  truth  and  in  fact, 
there  were  but  eighty-one  acres  of  land  in 
the  said  tract. 

The  court  is  further  of  opinion,  that  the 
vendee,  having  fully  paid  the  purchase 
money  of  the  said  tract  according  to  the 
contract  of  the  parties,  is  entitled  to  be 
compensated  for  the  said  deficiency  in  the 
quantity  of  land  in  the  said  tract,  according 
to  the  principles  laid  down  in  Blessing's 
adm'rs  v.  Beatty,  1  Rob.  R.  287,  and  the 
cases  therein  cited. 
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The  court  is  further  of  opinion,  that  al- 
thougfh,  in  the  case  of  a  mere  deficiency  in 
quantity  within  the  boundaries  of  a  tract  of 
land  conveyed  or  contracted  to  be  conveyed, 
the  general  rule  of  compensation  is  accord- 
ing- to  the  average  value  of  the  whole  tract 
— Id.  p.  305 ;  yet  there  will  be  a  departure 
from  that  rule  when  particular  circum- 
stances require  it — Id.  And  the  court  is  of 
opinion,  that  there  are  such  circumstances 
in  this  case,  arising  from  the  fact  that  there 
are  valuable  improvements  upon  the  land, 
consisting  of  a  dwelling-house,  bam,  and 
other  outhouses,  a  tan-yard,  and  a  grist- 
mill, the  value  of  which  improvements  bears 
a  very  large  proportion  to  the  value  of  the 
land.  And  the  court  is  therefore  of  opinion, 
that  in  this  case  the  just  and  true 
446  measure  of  compensation  *is  according 
to  the  average  value  of  the  land  with- 
out the  improvements,  condsidering  both 
together  to  be  worth  the  contract  price  of 
fourteen  hundred  dollars,  estimating  the 
quantity  of  the  land,  as  the  parties  did,  at 
one  hundred  and  twenty-seven  and  a  half 
acres. 

The  court  is  further  of  opinion,  that  a 
vendor  of  real  estate  in  his  own  right  is 
bound  to  convey  the  same  with  general 
warranty,  unless  it  be  otherwise  agreed 
between  the  parties;  and  there  having  been 
no  such  other  agreement  between  these 
parties,  the  vendor,  Isaac  Kilgore,  is  bound 
to  convey  the  said  tract  of  land  to  the 
vendee,  Levi  Hoback,  with  general  war- 
ranty. But  though  it  is  necessary  for  the 
appellee,  Hiram  H.  Kilgore,  who  seems  to 
have  the  legal  title  to  or  some  interest  in 
the  land,  to  join  in  the  said  conveyance; 
yet  as  he  was  not  the  vendor,  he  is  bound 
to  convey  only  with  special  warranty. 

And  the  court  is  therefore  of  opinion, 
that  the  Circuit  court,  instead  of  making 
the  final  decree  which  it  did,  ought  to  have 
decreed  that  the  said  vendee,  Hoback,  is 
entitled  to  a  specific  execution  of  the  said 
contract  for  the  purchase  of  the  said  tract 
of  land,  and  to  be  compensated  for  the  de- 
ficiency in  the  quantity  of  the  said  tract 
which  was  sold  to  him  as  containing  one 
hundred  and  twenty-seven  and  a  half  acres, 
the  said  compensation  to  be  ascertained  in 
the  manner  aforesaid.  And  the  court  ought 
to  have  ascertained  the  extent  of  the  defi- 
ciency and  the  amount  of  compensation  to 
which  the  said  vendee  is  entitled  therefor, 
by  a  reference  to  a  commissioner  of  the 
court,  unless  such  reference  had  been  ren- 
dered unnecessary  by  an  agreement  of  the 
parties  as  to  such  extent  and  amount;  and 
ought  to  have  decreed  the  payment  of  the 
said  amount  with  interest  from  the  time  at 
which  it  was  due  by  the  vendor  to  the 
446  vendee,  and  the  conveyance  *of  the 
said  tract  of  land  in  fee  simple  to  the 
vendee  by  the  vendor  Isaac  Kilgore  with 
general  warranty,  and  by  the  said  Hiram 
H.  Kilgore  with  special  warranty,  and  the 
payment  by  the  said  Isaac  Kilgore  of  the 
costs  of  the  plaintiff  in  this  suit  in  the  said 
Circuit  court. 

The  court  is  therefore  of  opinion,  that  the 


decree  appealed  from  is  erroneous;  and  it 
is  decreed  and  ordered  that  the  same  be 
reversed  and  annulled,  that  the  appellee 
Isaac  Kilgore  pay  to  the  appellant  bis  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here,  and  that  this  cause 
be  remanded  to  the  said  Circuit  court  for 
further  proceedings  to  be  had  therein  to  a 
final  decree,  in  conformity  with  the  fore- 
going opinion. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Wise  county. 

Decree  reversed. 


447     *Hendricks,  by  Stuart  v.  Fields. 

June  Term,  1875,  Wythevllle. 
Absent,  Staples,  J.* 
Mechaolcs*  Liens— Conveyaoce  of  Property  S«A|ect  te. 
—In  March  1866  F  entered  Into  a  written  contract 
with  H  to  erect  for  H  on  land  in  the  country,  cer- 
tain baildinsrs.    The  baildlnsrs  were  completed,  and 
on  a  settlement  H  owed  him  $1,321.17.  for  which  he 
sraye  to  F  his  two  notes  dated  the  4th  of  July  1887. 
one  payable  one  day  after  date,  and  the  other  by 
the  1st  of  November  1867.    On  the  10th  of  January 
1868  F  had  the  contract  recorded  in  the  clerk's 
office  of  the  county.    In  May  1868  F  filed  his  bill 
aflralnst  H,  claimlncr  a  mechanics*  lien  on  the  land 
and  buildinfifs  under  his  contract:  and  on  theSth 
of  October  the  bill  was  taken  for  confessed,  and  a 
decree  made  that  H  should  pay  the  amount  due  F; 
and  if  this  was  not  done  by  the  15th  of  November, 
then  the  land  and  buildings  should  be  sold  &c    No 
sale  was  made  under  this  decree,  and  before  It 
was  rendered,  viz:  on  the  1st  of  October  186B,  H 
conveyed  the  land  to  S.  with  sreneral  warranty, 
and  other  covenants  of  title.    And  S  thereupon,  in 
the  name  of  H,  moved  the  court  to  set  aside  the 
decree,    as   beinff   erroneous.    This   motion   was 
heard  and  overruled  on  the  81st  of  May  187S.    And 
from  this  decree,  and  also  the  decree  of  the  8tli  of 
October  1868,  S,  in  the   name  of  H.  obtained  an 
appeal  to  this  court.    The  cause  came  on    here 
upon  a  motion  by  the  appellee  to  dismiss  tbe  ap- 
peal, and  also  on  the  merits.    Held: 
I.  Same— Same— Appeal— Riffht  of  Asslira^e  to    3ae 
In  Name  of  Assizor— S  is  entitled  to  prosecute 
an  appeal  in  the  name  of  H,  for  the  benefit  of  S. 
for  the  purpose  of  havinfir  the  decree  of  the  Stb  of 
October  reversed,  and  the  said  land  discharged 
of  the  claim  to  said  lien. 
3.  Decrees— Interlocutory— Statute  of  Llmltatioiiai.— 
The  decree  of  the  8th  of  October  1868  is  not  a 
final  decree,  and  therefore,  thonsrh  it  was  ren- 
dered more  than  two  years  before  the  petition 
for  the  appeal  was  presented,  yet  the  said 
4^8    petition  •was  not  barred  by  the  limitation 
prescribed  by  the  Code.  ch.  178,  $  8.  p.  113& 
3.  Mechanics'  Lien— Under  Code  of  i860— Coiwtra^ 
tlon.— On  the  1st  of  March  1866,  when  the  contract 
between  H  and  F  was  entered  into,  the    only 

This  case  has  never  been  cited  or  in  any  way  re> 
ferred  to  in  subsequent  cases  in  either  Virginia  or 
West  Virsrinla,  apparently,  because  of  the  fact  tbat 
its  decision  was  based  solely  upon  statutory  enact- 
ments which  were  soon  after  amended  or  abolished. 

•Judge  Staples  had  been  counsel  in  the  cause. 
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mechanics*  lien  was  tbat  providecl  for  in  the 
Code  of  1860.  p.  6e7,  ch.  119.  \  2,  which  provided  for 
sach  lien  only  where  the  land  on  which  the 
buildinfifs  were  erected  or  repaired,  was  situate 
in  a  city  or  town:  and  that  not  heinsr  the  fact  in 
this  case,  F  was  not  entitled  to  a  mechanics'  lien 
under  that  law  for  the  money  due  him  for  erect- 
ine  the  buildings. 

A»  Same—  5aine  —  Application  —  Retrospection. — 
Thouffh  said  $  2,  of  ch.  119,  was  amended  by  the 
act  of  the  13th  of  April  18^7,  Sess.  Acts  18fl6-'e7.  p. 
806,  ch.  88,  and  by  that  amendment  sraye  a  lien 
on  land  whether  situate  in  a  city  or  town  or 
In  the  country,  yet  that  act  operates  pro- 
spectively only,  and  not  retrospectively  also; 
and  therefore  does  not  ffive  a  mechanics'  lien 
to  F  for  the  money  due  him  on  the  contract 

S.  Novation  of  Contract  by  Recordation.— Even  if 
the  said  contract  was  duly  admitted  to  record, 
the  effect  of  said  act  was  not  to  produce  a  nova~ 
tlon  of  the  contract,  or  to  brinsr  it  down  to  the 
date  of  the  recordation,  so  as  to  subject  the  said 
contract  to  the  operation  of  the  said  act  of  April 
18.  IStW,  and  to  ffive  to  F,  under  and  by  virtue  of 
the  same,  the  benefit  of  a  mechanics*  lien  there- 
under. 

In  May  1868  James  Fields  brought  a  suit 
in  the  Circuit  court  of  Russell  county  ag-ainat 
A.  L/.  Hetidricks,  to  enforce  a  mechanics' 
lien.  In  the  bill  filed  in  the  suit,  the  com- 
plainant represented  that  on  the  1st  of 
March  1866  he  and  the  defendant  entered 
into  a  written  contract,  by  which  said  Fields 
agreed  to  build  certain  brick  houses  for  said 
Hendricks,  upon  the  land  of  the  latter  in  the 
county  of  Russell,  on  certain  terms  set  out 
in  said  contract,  which  is  marked  A  and 
exhibited  with  the  bill ;  that  the  said  con- 
tract was  duly  admitted  to  record  •  in  the 
clerk's  office  of  Russell  County  court,  on  the 
10th  day  of  January  1868,  as  will  appear  by 
the  official  certificate  of  the  clerk  endorsed 
on  the  contract ;  that  said  Fields  com- 
44-0  pleted  the  work  *according  to  the 
contract,  and  upon  a  settlement  be- 
tween the  parties  there  was  found  to  be  due 
for  said  work  a  balance  of  $1321.17,  for 
which  said  Hendricks  executed  his  two 
notes  to  said  Fields,  one  for  $672.75,  dated 
on  the  1st  day  of  July  1867,  and  due  one 
day  after  date,  and  the  other  for  $648.42, 
dated  on  the  4th  day  of  July  1867,  due  by 
the  Ist  of  November  1867;  that  the  notes 
were  still  unpaid  and  due  to  the  plaintiff, 
subject  to  the  various  credits  endorsed  on 
one  of  them ;  that  six  months  had  elapsed 
since  the  last  instalment  of  the  money  to 
be  paid  under  the  contract  became  payable ; 
and  that  he,  the  plaintiff,  was  advised  that 
he  had  a  lien  upon  the  land  on  which  said 
buildings  were  erected  for  the  amounts  still 
due  him  upon  the  notes  aforesaid.  (See  acts 
1866  and  1867,  pages  80S  to  806. )  He  there- 
fore prayed  that  Hendricks  might  be  made 
defendant  to  the  bill,  and  be  decreed  to 
pay  the  money  due  as  aforesaid,  with  inter- 
est and  costs;  that  to  secure  such  payment 
the  specific  lien  aforesaid  might  be  enforced, 
and  for  general  relief. 

On  the  contract  marked  A,  and  exhibited 
with  the  bill,  is  an  endorsement  in  these 
words : 


**This  agreement  between  A.  L.  Hen- 
dricks and  James  Fields,  bearing  date  the  1st  * 
day  of  March  1866,  was  delivered  to  me  in 
the  clerk *s  office  of  Russell  County  court,  on 
the  10th  day  of  January  1868,  and  admitted 
to  record.     Teste,     J.  C.  Gent,  D.  C." 

There  is  no  other  certificate  endorsed  on, 
or  annexed  to  the  agreement,  and  nothing 
to  show  it  was  acknowledged  before  the 
clerk  or  his  deputy  unless  that  fact  can  be 
properly  inferred  from  the  certificate  en- 
dorsed thereon  as  aforesaid. 

On  the  8th   of  October  1868  the  bill  was 

taken  for   confessed,    and   the   court   being 

of  opinion  that  the  plaintiff  was  entitled 

450  to  the  lien  which  he  claimed,  ^decreed 
that  he  recover  of  the  defendant  the 

sum  of  $1321.17,  with  interest  as  aforesaid, 
and  subject  to  the  credits  aforesaid;  and 
that  unless  payment  thereof  was  made  by 
the  ISth  day  of  November  1868.  then  the 
land  and  buildings  in  the  bill  mentioned, 
or  so  much  thereof  as  might  be  necessary, 
should  be  sold  on  the  terms  and  in  the  man- 
ner mentioned  in  the  decree,  by  a  commis- 
sioner therein  named,  who  ws^s  directed  to 
report  his  proceedings  to  the  court. 

No  sale  was  ever  made  under  the  said 
decree,  and  before  it  was  rendered,  to  wit: 
on  the  1st  day  of  October  1868,  the  said 
Hendricks  and  wife,  by  deed  executed  by 
himself  and  wife,  and  bearing  date  and  duly 
recorded  on  that  day  in  the  clerk* s  office  of 
the  County  court  of  Russell,  conveyed  to 
William  A.  Stuart,  in  fee  simple  and  with 
general  warranty  and  other  covenants  of 
title,  a  tract  of  land  in  said  county,  includ- 
ing the  land  on  which  the  said  Fields 
claimed  a  mechanics*  lien  as  aforesaid.  And 
the  said  Stuart  contending  that  there  was 
error  in  the  proceedings  in  the  suit  of 
Fields  V.  Hendricks,  in  which  it  had  been 
decreed  that  the  former  had  a  mechanics' 
lien  on  the  land  of  the  latter  as  aforesaid, 
and  that  he  was  entitled  as  assignee  of  said 
Hendricks,  and  in  the  name  of  said  Hen- 
dricks, to  have  said  decree  set  aside 
and  reversed,  he,  the  said  Stuart,  accord- 
ingly, in  the  name  of  said  Hendricks, 
moved  the  Circuit  court  of  Russell,  in  pur- 
suance of  a  written  notice  to  that  effect,  to 
set  aside  and  annul  the  said  decree,  as  being 
erroneous  and  contrary  to  law  and  equity ; 
assigning  as  error  that  there  was  no  law 
giving  such  lien,  and  because  the  contract, 
on  which  said  lien  was  claimed,  had  never 
been  duly  acknowledged  and  admitted  to 
record.  After  sundry  proceedings  were 
had  on  the  motion,  it  was  finally  heard  on 
the  31st  day  of  May  1873,  when  it  was  over- 
ruled with  costs  by  the  court. 

451  *From  the  said  decree  overruling  the 
said  motion,  as  well  as  from  the  said 

decree  of  the  8th  day  of  October  1868,  the 
said  Hendricks,  or  the  said  Stuart  in  the 
name  of  the  said  Hendricks,  applied  to  a 
judge  of  this  court  for  an  appeal,  which 
was  accordingly  allowed. 

While  the  appeal  was  pending,  the  appel- 
lee submitted  a  motion  to  dismiss  it  on  two 
grounds:  1st,  that  the  appellant  had  given 
an  order  for  that  purpose,  which   was  duly 
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authenticated  and  filed  with  the  record ;  and 
•  that  the  said  Stuart  had  no  right  to  pros- 
ecute the  said  appeal  in  the  name  of  the 
said  Hendricks;  and,  2dly,  that  more  than 
two  years  having  elapsed  after  the  said  de- 
cree of  the  8th  day  of  October  1868  was  ren- 
dered, and  before  the  petition  for  an  appeal 
therefrom  was  presented,  the  said  appeal 
was  barred  by  the  act  of  limitations.  Evi- 
dence was  taken  and  filed  by  both  parties; 
that  is,  the  said  Fields  and  the  said  Stuart, 
in  regard  to  the  first  of  these  two  grounds, 
and  the  cause  came  •  on  to  be  heard  by  the 
Court  of  Appeals,  both  upon  the  motion  to 
dismiss  the  appeal  and  upon  the  appeal 
itself  at  the  same  time. 

Terry  &  Pierce,  for  the  appellant. 

Cummings  and  J.  A.  Campbell,  for  the 
appellee. 

Moncure,  P.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  appel- 
lant A.  I/.  Hendricks  having  by  deed  exe- 
cuted by  himself  and  wife,  bearing  date 
and  duly  recorded  in  the  clerk's  office  of  the 
County  court  of  Russell  on  the  first  day  of 
October  1868,  conveyed  to  William  A. 
Stuart,  in  fee  simple  and  with  general  war- 
ranty and  other  covenants  of  title,  a  tract 
of  land  in  said  county,  including 
462  *the  land  on  which  the  appellee  James 
Fields  claims  in  this  case  a  mechanics* 
lien,  the  said  Stuart  is  entitled,  as  assignee 
of  the  said  Hendricks,  to  prosecute  in  his 
name  and  for  the  benefit  of  the  said  Stuart 
this  appeal,  for  the  purpose  of  having  the 
decree  of  the  Circuit  court  in  this  case  re- 
versed and  the  said  land  relieved  and  dis- 
charged of  the  claim  to  the  said  lien.  And 
the  court  doth  therefore  overrule  the  motion 
of  the  appellee  to  dismiss  this  appeal  upon 
the  ground  that  the  said  Stuart  has  no  right 
to  prosecute  the  same  in  the  name  of  the 
said  Hendricks. 

The  court  is  further  of  opinion,  that  the 
decree  appealed  from  in  this  case  is  not  a 
final  decree;  and  therefore,  though  it  was 
rendered  more  than  two  years  before  the 
petition  for  the  said  appeal  was  presented, 
yet  the  said  petition  was  not  barred  by  the 
limitation  prescribed  by  the  Code,  chapter 
178,  section  3,  page  1136.  The  court  doth 
therefore  overrule  the  motion  to  dismiss  the 
said  appeal  upon  the  ground  that  tHe  said 
petition  was  barred  by  the  said  limitation. 

The  court  is  further  of  opinion,  that  as 
on  the  1st  day  of  March  1866,  when  the  con- 
tract between  said  Hendricks  and  Fields  was 
entered  into  for  the  erection  of  certain 
buildings  by  the  said  Fields  for  the  said 
Hendricks,  as  mentioned  and  set  forth  in 
the  agreement  marked  A  and  filed  with  the 
bill,  and  as  for  a  long  time  thereafter,  and 
until  the  work  contracted  for  as  aforesaid  had 
been  fully  executed,  the  only  law  of  this  state 
which  provided  for  a .  mechanics'  lien  was 
that  laid  down  in  the  Code  of  1860,  page  567, 
chapter  119,  section  2,  which  provided  for 
such  lien  only  where  the  land  on  which  the 


buildings  were  to  be  erected  or  repaired  was 

situated  in  a  city  or  town ;  and  as  the  land 

on  which   the   buildings  were  contracted  to 

be  erected  in  the  agreement  aforesaid 

463  was   situate  not    in  *a    city   or   town 
but  in  the  country ;  therefore  the  said 

Fields  was  not  entitled  to  a  mechanic's 
lien  under  the  said  law  for  the  money  due 
to  him  for  erecting  the  said  buildings. 

The  court  is  further  of  opinion,  that 
although  by  an  act  passed  afterwards,  to- 
wit:  on  the  13th  day  of  April  1867,  Acts 
of  Assembly  1866-'67,  page  805,  chap.  36,  the 
said  second  section  of  the  Code  of  1860  was 
amended  by  omitting  the  words  **in  a  city 
or  town,"  in  the  first  line  of  the  said  sec- 
tion, the  effect  of  which  amendment  was  to 
give  a  lien  on  the  land  whether  it  be  situate 
in  a  city  or  town  or  in  the  country;  yet 
that  act  operates  prospectively  only,  and  not 
retrospectively  also,  and  therefore  does  not 
give  a  mechanics'  lien  to  the  said  Fields  for 
the  money  due  to  him  as  aforesaid. 

The  court  is  further  of  opinion,  that  even 
if  it  be  conceded,  for  the  purposes  of  this 
case,  that  the  said  agreement  was  duly  ad- 
mitted to  record,  the  effect  of  that  act  was 
not  to  produce  a  novation  of  the  contract  or 
to  bring  it  down  to  the  date  of  such  recorda- 
tion, so  as  to  subject  the  said  agreement  to 
the  operation  of  the  said  act  of  assembly, 
and  to  give  to  the  said  Fields,  under  and 
by  virtue  of  the  same,  the  benefit  of  a  me- 
chanics' lien  as  aforesaid. 

The  court  therefore,  without  deciding 
whether  the  said  agreement  was  duly  admit- 
ted to  record  or  not  (a  question  not  necessary 
to  be  decided  in  this  case),  is  of  opinion  that 
the  appellee  is  not  entitled  to  the  lien  which 
he  claims,  and  that  the  decree  of  the  Circuit 
court  is  therefore  erroneous,  and  ought  to 
be  reversed,  and  the  bill  dismissed. 

The  decree  was  as  follows: 

This  day  came  again  as  well  the  said 

464  appellant  as  '"'the  said  appellee  by  their 
counsel,  and  the  court  having  ma- 
turely considered  the  said  motion  together 
with  the  depositions,  affidavits  and  exhibits, 
and  the  arguments  of  counsel  touching  the 
same,  doth,  for  reasons  stated  in  writing  and 
filed  with  the  record,  overrule  the  said 
motion  to  dismiss  the  appeal;  and  having 
further  maturely  considered  the  transcript 
of  the  said  decree  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  decree  is  erroneous;  therefore  it  is  de- 
creed and  ordered  that  the  same  be  reversed 
and  annulled,  and  that  the  appellee  pay  to 
William  A.  Stuart  (for  whom  and  at  whose 
expense  the  appeal  is  prosecuted)  the  costs 
of  the  appellant  in  the  prosecution  of  the 
same.  And  this  court  proceeding  to  render 
such  decree  as  the  said  Circuit  court  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered  that  the  appellee's  bill  be  dismissed, 
and  that  the  appellee  pay  to  the  appellant 
his  costs  by  him  expended  in  the  said  Cir- 
cuit court. 

Motion  to  dismiss   the   appeal  overruled. 
Decree  reversed. 
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*Ashby's  adm'or  &  alt.  v.  Porter 
&  als. 

September  Term.  1875,  Staunton. 


Absent,  Bouldin.  J.* 

Notes— ConflBdenita  CHrreocy.— The  note  of  A  ft  Sons, 
partners,  given  in  renewal  of  notes  due  before  the 
war.  was  discounted  at  the  bank  in  Winchester 
on  the  80th  of  January  1862,  and  fell  due  on  the  8d  of 
April,  when  it  was  protested  for  non-payment.  On 
the  7th  of  March,  before  the  note  was  due,  the 
bank  removed  toFarmville,  and  there  did  business 
until  the  end  of  the  war.  A  A  Sons  wishinsr  to  take 
np  this  note,  amreed  with  P,  whose  business  fre- 
quently carried  him  to  Richmond,  to  take  up  the 
note  for  them,  they  aflrreeinff  toirlve  him  their  note 
for  the  amount;  and  his  affent  Y  havinff  been  sent 
to  Richmond  on  the  business  of  P.by  his  directions 
went  on  to  Farmviile  and  took  up  the  note,  payinff 
the  bank  in  Confederate  money  at  par.  On  his 
return  he  took  the  note  of  A  &  Sons  for  87728.24, 
dated  the  19th  of  April  1862,  payable  in  one  year, 
which  included  principal,  interest  and  charsres,  and 
their  note  was  delivered  to  them.  Nothing  was 
said  either  when  the  arrangement  was  made  with 
P,  or  when  the  note  was  given  to  him,  as  to  the  kind 
of  currency  in  which  it  was  to  be  paid.  Hsld: 
I.  Sune— Saiiie.t— The  debt  of  A  ft  Sons  to  P  is  a 
Confederate  debt 

a.  Same— Time  When  Scale  Is  to  Be  Applied.— It  is  to 

be  scaled  as  of  the  date  of  the  note,  and  not  as  of 
the  date  of  its  maturity. 

3.  Partnership  Debts— UabUlty  of  Real  Bstato  font— 

Thouffh  A  is  dead,  and  he  is  largely  indebted 
individually  as  well  as  a  partner,  his  real  estate 
Is  equally  liable  for  this  partnership  debt,  as  for 
his  individual  debts.    See  Code  of  1849.  ch.  144.  S 18. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Clarke  county,  brought  in 
4>66  August  1866  by  Colin  C.*Porter  against 
the  administrator  with  the  will  an- 
nexed of  Buckner  Ashby,  deceased,  and 
others  claiming  under  him,  to  subject  the 
estate  of  said  Ashby  to  pay  a  debt  due  to 
the  plaintiff  from  Buckner  Ashby  &  Sons, 
^vho  had  been  partners.  In  the  progress  of 
the  cause,  under  an  order  of  the  court,  a 
commissioner  reported  an  account  of  debts 
due  from  Buckner  Ashby  individually,  and 
also  of  debts  due  from  Buckner  Ashby  A 
Sons  as  partners.  It  does  not  appear  that 
there  was  any  dispute  about  any  of  the  debts 
reported,  except  that  of  the  plaintiff.  As  to 
that,  the  questions   were   whether  it  was  or 

*JnDOB  BoiTLDiir  did  not  attend  this  term  of  the 
Staunton  court 

tNotes-^^onfederate  Currency.— The  rules  in  the 
principal  case  for  the  kind  of  currency  in  which  such 
notes  are  to  be  paid  and  the  time  when  they  are  to 
be  scaled,  are  followed  In  Burton  v.  Slauffhter,  26 
Oratt  921;  Jarrett  v.  Nlckell,  9  W.  Va.  858,  See  also, 
Pultz  V.  Davis,  26  Oratt  908. 

^Partnership  Debts—Llablllty  of  Real  BsUte  for.— The 
proposition,  that  the  separate  estate  of  a  deceased 
partner  is  liable  pari  pMfu  for  both  his  Individual  and 
social  debts,  is  applied  in  Robinson  v.  Allen,  85  Va. 
731 :  Pettyjohn  v.  Woodruff,  86  Va.  48a  See  also,  V. 
C  f  2856.  which  is  a  verbatim  re-enactmentof  the  stat- 
ute cited  in  the  principal  case  on  this  subject. 


was  not  a  Confederate  debt  ;  and  if  a  Con- 
federate debt  whether  it  should  be  scaled  as 
of  the  date  of  the  note,  or  as  of  the  time  it 
fell  due.  There  was  also  a  further  ques- 
tion, whether  t>eing'  a  partnership  debt  it 
cotild  be  decreed  to  be  paid  out  of  the  estate 
of  Buckner  Ashby,  until  his  individual  debts 
were  paid. 

The  case  came  on  to  be  heard  on  the  11th 
of  November  1872,  when  the  court  held  that 
the  plaintiff's  debt  was  to  be  scaled  as  of 
the  day  of  the  date  of  the  note,  and  made 
a  decree  in  favor  of  him  and  of  many  other 
creditors  of  both  classes.  From  this  decree 
Buckner  Ashby's  adm'ors,  and  the  other 
parties  in  the  same  interest,  obtained  an 
appeal  from  a  judge  of  this  court.  The  case 
is  stated  by  Judge    Moncure  in  his  opinion. 

McDonald  and  A.  Moore,  for  the  appel- 
lants. 

Andrew  Hunter,  S.  J.  C.  Moore  and  D, 
B.  I/ucas,  for  the  appellee. 

Moncure,  P-  delivered  the  opinion  of  the 
court. 

The  principal  questions  involved  in 

457  the   case   are,  *whether   the   debt    in 
controversy  was  a  good  money  debt,  or 

a  Confederate  money  debt,  and  if  the  latter, 
whether  it  should  be  scaled,  and  if  so,  in 
reference  to  what  time  the  scale  should  be 
applied,  whether  to  the  time  of  the  date  of 
the  note,  or  to  the  time  of  its  maturity? 
The  court  below  decided  that  the  debt  was 
a  Confederate  money  debt,  that  it  ought  to 
be  scaled,  and  that  the  scale  should  be  ap- 
plied in  reference  to  the  time  of  the  date 
of  the  note,  and  not  the  time  of  its  maturity. 
Another  question  arose,  and  was  decided  in 
the  case,  which  will  sufficiently  appear  in 
the  opinion  about  to  be  delivered. 

The  note  in  question  was  made  by  B. 
Ashby  &  Sons;  was  dated  the  19th  day  of 
April  1862 ;  was  payable  twelve  months  after 
date  to  Colin  C.  Porter,  and  was  for  the  sum 
of  $7,723.24.  The  origin  of  the  note  was  as 
follows : 

B.  Ashby  &  Sons  at  that  time  resided  and 
were  engaged  as  partners  in  the  manufacture 
of  flour  in  the  county  of  Clarke.  They  were 
indebted  before  the  war  in  various  notes  to 
the  Farmers  Bank  of  Virginia  at  Winchester, 
which  were  renewed  from  time  to  time,  and 
afterwards  consolidated  into  one  note. 
This  note  was  discounted  on  the  30th  of 
January  1862,  was  payable  at  said  bank  sixty 
days  after  date,  and  was  due  March  31st 
and  April  3d,  1862,  when  it  was  protested 
for  non-payment.  On  the  7th  of  March  1862 
the  bank  removed  from  Winchester  to  Farm- 
ville,  and  there  continued  open  and  doing 
business  till  the  close  of  the  war.  Ashby 
&  Sons  were  anxious  to  take  up  their  note, 
thus  being  under  protest  at  the  bank  in 
Farmville,  but  not  finding  it  convenient  to 
do  so,  or  to  go  to  Farmville  for  that  pur- 
pose, they  made  an  arrangement  with  Porter 
to  take  it  up  for  them.  He  was  at  that  time 
a  resident  of  the    adjacent   county  of 

458  Jefferson,  *in  West  Virginia,  and  was 
largely  engaged  in  manufacturing  and 
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selling  woollen  goods,  and  his  business  fre- 
quently required  him  to  go  or  send  to  Rich- 
mond ;  in  fact  he  was  engaged  in  the  busi- 
ness of  blockade  running,  as  it  was  called. 
He  had  money  to  invest,  and  did  not  know 
what  to  do  with  it.  Ash  by  &  Sons  said  to 
him  they  had  a  note  at  the  bank  in  Farm- 
ville  under  protest,  and  were  anxious  to  pay 
it.  Porter  told  them  that  his  agent,  Young, 
had  to  go  to  Richmond  to  sell  some  goods, 
and  might  go  on  to  Farmville  and  pay  it  for 
them.  Ashby  &  Sons  then  said  they  would 
give  their  note  with  security  to  Porter  for 
the  amount.  He  said  he  did  not  require 
security,  and  it  was  agreed  between  them 
that  if  he  demanded  a  return  of  the  money, 
when  they  could  not  rise  it,  he  would  take 
flour  for  it,  at  a  price  which  was  then  agreed 
upon  them.  There  was  no  agreement  or  un- 
derstanding between  the  parties  about  the 
currency  in  which  the  debt  was  to  be  paid  by 
Porter  to  the  bank.  Nothing  was  said  on 
that  subject.  Almost  the  only  currency 
which  then  existed  in  Winchester  or  in 
Farmville,  or  elsewhere  in  the  state,  not  in 
the  hands  of  the  enemy,  was  Confederate 
currency,  and  the  said  bank,  and  all  other 
banks  in  the  state,  where  that  currency  ex- 
isted, received  it  in  payment  of  debts  due 
to  them.  Young,  the  agent  of  Porter,  in  pur- 
suance of  the  arrangement  aforesaid,  went 
on  from  Richmond  to  Farmville,  paid  the 
note  of  Ashby  &  Sons  to  the  bank,  received 
it,  and  brought  it  to  them,  took  from  them 
another  note,  payable  to  Porter  at  twelve 
months,  for  the  amount  of  the  debt,  includ- 
ing interest  and  charges  of  protest,  being 
the  note  for  $7, 723. 24  aforesaid,  and  returned 
to  them  their  note  to  the  bank.  The  pay- 
ment was   made   by   Young  to  the  bank  in 

Confederate  currency.  Nothing  was 
459    said    by   the    parties,    or    *either   of 

them,  as  to  the  currency  in  which  the 
new  note  was  to  be  paid.  That  note  was 
not  paid  at  maturity,  nor  was  any  payment 
made  on  account  of  it  during  the  war.  After 
the  close  of  the  war  the  controversy  involved 
in  this  suit"  arose  between  the  parties,  and 
the  court  below  decreed  in  the  suit 
as  before  stated;  and  from  that  decree 
this  appeal  was  taken.  My  opinion  upon 
the  several  points  presented  by  the  appeal 
is  as  follows: 

First.  I  am  of  opinion  that  the  debt  due 
by  Buckner  Ashby  &  Sons  to  the  Farmers 
Bank  of  Virginia  at  Winchester,  which  was 
paid  by  Colin  C.  Porter  for  said  Ashby  & 
Sons  in  April  1862,  after  the  removal  of 
said  bank  from  Winchester  to  Farmville, 
during,  and  in  consequence  of  the  war,  was, 
at  the  time  of  such  payment,  a  specie  or  good 
money  debt.  It  was  due  by  a  note  dated 
the  30th  day  of  January  1862,  payable  sixty 
days  after  date,  for  S7,700,  and  discounted 
on  the  day  of  its  date  by  said  bank  for  said 
firm.  It  was  made  and  discounted  as  a  re- 
newal of  notes  before  made  and  discounted 
at  the  said  bank,  which  notes  were  in  their 
origin  ante-war  debts,  and  of  course  pay- 
able in  specie  or  good  money,  and  the  pre- 
sumption in  the  absence  of  any  evidence  to 
the  contrary  is,  that  the  said  note,  made  in 


continuation  of  the  same  loan  and  accomo- 
dation, was  intended  to  be  payable  in  the 
same  currency. 

The  said  note,  being  at  the  time  of  its 
payment  a  good  money  debt,  it  would  have 
been  competent  for  the  bank,  the  holder  of 
the  note,  instead  of  receiving  payment  in 
Confederate  money  at  par,  to  have  de- 
manded payment  in  good  money.  And  it 
would  have  been  competent  for  the  bank, 
instead  of  receiving  payment  of  the  note  in 
Confederate  money  from  the  debtor,  to  have 
sold  and  assigned  it   to  Porter  or  any 

460  ''''other  person,  in  consideration  of  the 
same    amount    of   Confederate  money 

received  from  such  assignee.  And  in  that 
case  it  would  have  been  competent  for  the 
assignee  to  have  demanded  payment  of  the 
note  in  good  money.  He  would  have  been 
invested,  by  virtue  of  the  assignment,  with 
all  the  rights  and  remedies  of  the  assignor 
in  regard  to  the  note.     But, 

Secondly.  I  am  of  opinion  that  Porter 
did  not  become  the  assignee  of  the  note  by 
paying  the  amount  of  it  to  the  bank.  There 
was  no  privity  of  contract  between  him  and 
the  bank  in  regard  to  the  note.  Its  pay- 
ment by  him  had  the  same  effect  in  regard 
to  the  bank,  and  in  regard  to  the  continued 
existence  of  the  note,  as  its  payment  by 
Ashby  &  Sons  would  have  had.  It  was  in 
effect  paid  by  them,  so  far  as  the  bank  was 
concerned.  So  that  Porter  could  not  have 
maintained  an  action  at  all  upon  the  note, 
either  in  his  own  name  or  in  that  of  the 
bank,  much  less  could  he  have  recovered 
in  such  an  action  the  amount  of  the  note  in 
good  money.  In  the  absence  of  any  express 
contract  between  him  and  Ashby  &  Sons, 
his  only  right  of  action  against  them,  aris- 
ing from  such  payment,  was  an  action  of 
indebitatus  assumpsit  for  so  much  money 
paid  to  their  use,  and  the  measure  of  his 
right  of  recovery  in  such  action  would  have 
been  the  precise  amount  so  paid.  Having 
paid  the  par  amount  of  the  note  in  Confed- 
erate money,  he  would  have  been  entitled 
to  recover  the  value  of  such  amount,  at  the 
time  of  such  payment,  with  interest  thereon 
from  that  time. 

Thirdly.  I  am  of  opinion  that  the  circnm- 
stances  under  which  the  payment  was  made 
by  Porter,  for  Ashby  &  Sons,  did  not  ren- 
der the  latter  liable  to  him  for  any  greater 
amount  than  they  would  have  been  liable 
for  had  the  payment  been  made  at  their 
mere  request.     There  was  certainly  no 

461  express  promise  by  *  Ashby  &  Sons  to 
pay  to   him    any    greater   amount    in 

value  than  it  was  necessary  for  him  to  pay 
in  discharge  of  the  note,  even  supposing 
that  such  a  promise  would  have  been  free 
from  the  taint  of  usury;  a  point  which 
need  not  be  decided  in  this  case,  according 
to  my  view  of  it.  It  is  not  at  all  improbable, 
nay,  it  is  probable,  that  Porter  expected  to 
receive  good  money  from  Ashby  A  Sons 
in  payment  of  the  amount  he  had  paid  for 
them  in  Confederate  money  in  discharge 
of  the  note.  His  object  was  to  make  a  good 
investment  of  his  Confederate  money,  and 
we  cannot  see  how  he  could  have  done  so  by 
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receiving'  the  same  amount  of  the  same  kind 
of  money  at  some  future  period.  His  going 
or  sending  to  Farmville,  to  make  the  pay- 
ment, was  attended  with  trouble  and  ex- 
pense, for  which  it  seems  no  charge  was 
made  by  him  to  them.  He  might  have 
made  profit  on  his  Confederate  money  by 
trading  upon  it  in  the  business  of  blodkadc 
i*unning,  in  which  he  was  engaged,  or  in 
"buying  land.  He  no  doubt  thought  he  would 
do  better  by  investing  it  in  a  specie  debt, 
which  he  probably  supposed  he  was  doing. 
He  might  perhaps  have  effected  his  object 
\yj  negotiating  with  the  bank,  and  obtain- 
ing from  it  an  assignment  of  the  note, 
instead  of  negotiating  with  Ashby  &  Sons, 
and  making  payment  of  the  debt  for  them. 
But  while  such  was  probably  the  expecta- 
tion of  Porter,  the  circumstances  of  the  case 
<lo  not  warrant  us  in  saying  that  such  was 
the  expectation  or  intention  of  Ashby  & 
Sons,  or  that  they  intended  to  make  any 
other  contract  than  that  which  was  implied 
in  the  payment  of  the  money  by  him  for 
their  use  and  at  their  request.  They  may 
well  have  supposed  that  Porter,  having  per- 
haps more  Confederate  money  than  he 
needed,  might  have  been  willing  to  ac- 

462  commodate  them  by    taking  up  ''''their 
note  to  the  bank,  which  he  could  hold 

at  less  risk  than  the  same  amount  of  Con- 
federate money.  They  may  have  supposed 
that  Porter  had  other  business  at  Farmville, 
as  he  certainly  had  at  Richmond,  and 
would  have  incurred  no  additional  expense 
in  taking  up  the  note  for  them,  or  that  he 
-would  charge  them  any  additional  expense 
incurred  by  him  in  so  doing;  which  they 
would  no  doubt  readily  have  paid,  if  notified 
of  the  fact  that  such  expense  was  incurred. 
They  no  doubt  knew  that  the  banks  were 
receiving  Confederate  money  at  par  in  pay- 
ment of  debts  due  to  them,  and  therefore 
knew  that  this  debt  to  the  bank  could  be 
paid  in  the  same  way.  It  is  not  to  be  pre- 
sumed, in  the  absence  of  any  evidence  tend- 
ing to  prove  the  fact,  that  they  would  have 
g-iven  up  the  advantage  of  making  payment 
in  that  way.  I  think,  therefore,  that  there 
is  not  sufficient  evidence  in  this  case  that 
there  was  any  agreement  of  the  parties, 
express  or  implied,  that  Ashby  &  Sons  should 
l>e  liable  to  Porter  for  any  greater  amount 
than  that  which  Porter  paid  in  discharge  of 
their  debt  to  the  bank. 

Fourthly.  I  am  of  opinion  that  the  execu- 
tion of  the  note  by  B.  Ashby  Sons  to  C.  C. 
Porter  for  $7,723.24,  with  interest  from 
date,  dated  the  19th  day  of  April,  1862, 
payable  twelve  months  after  date,  the 
said  principal  sum  being  the  amount  paid 
on  the  day  of  its  date  by  the  said  Porter 
to  the  bank  in  discharge  of  a  debt  due 
to  it  by  said  Ashby  &  Sons,  makes  no  differ- 
ence in  regard  to  the  extent  and  amount  of 
the  liability  of  said  Ashby  &  Sons  to  said 
Porter;  and  that  the  debt  due  by  the  former 
to  the  latter  is  to  be  scaled  as  of  the  19th 
day  of  April  1862,  precisely  as  if  the  said 
new  note  had  not  been  executed.  That 
note  was  not  an  extinguishment  of  the 

463  pre-existing  liability  of  Ashby  &  *Sons 


to  Porter  for  the  same  debt  arising 
from  his  having  paid  the  debt  to  the  bank 
for  them  and  at  their  request;  and  though 
it  postponed  the  right  of  action  by  Porter 
against  Ashby  &  Sons  until  the  note  became 
payable,  yet  that  note  not  having  been  paid, 
it  was  competent  for  Porter  to  sue  at  his 
election  either  upon  the  original  right  of 
action  or  upon  the  new  note.  Whether  he 
sued  upon  the  one  or  the  other,  the  measure 
of  liability  and  the  time  for  scaling  the 
debt  was  precisely  the  same.  The  new  note 
was  given,  not  to  change  the  amount  of  the 
debt,  but  to  extend  the  time  for  its  payment, 
in  consideration  of  which  Ashby  &  Sons 
were  to  pay  legal  interest  on  the  amount 
during  the  period  of  the  extension.  But 
certainly  Porter  had  no  idea  of  agreeing  to 
receive  less  than  the  principal  of  his  debt, 
and  that,  too,  after  waiting  twelve  months 
for  its  payment.  Confederate  money  had 
already  depreciated,  and  was  continuing  to 
depreciate ;  and  it  must  have  been  morally 
certain,  that  at  the  end  of  twelve  months 
the  depreciation  would  be  much  greater,  as 
actually  turned  out  to  be  the  case.  Porter 
no  doubt  believed  that  the  debt  was  due  him 
in  good  money,  and  according  to  that  view 
the  new  note  was  solvable  only  in  good 
money.  But  if  we  suppose  that  he  believed 
the  debt  to  be  due  to  him  in  Confederate 
money,  we  cannot  suppose  that  he  intended 
by  the  new  note  to  agree  to  receive  in  its 
payment  Confederate  money  at  par,  though 
much  more  depreciated  at  the  maturity  of 
the  note  than  at  its  date.  We  must  suppose 
in  that  case  that  he  expected  and  intended 
to  receive  in  payment  of  the  note  the  value 
of  the  Confederate  money  paid  by  him  for 
Ashby  &  Sons,  with  interest  on  that  value 
from  the  date  of  the  note  till  payment.    That 

even  Ashby  &  Sons  contemplated  the 
464    date  of  the  note,  *and  not  its  maturity, 

as  the  period  at  which  the  debt,  if  due 
in  Confederate  money,  was  to  be  scaled,  is 
shown  by  the  fact,  that  they  stipulated  for 
the  right  to  pay  it  in  flour  at  an  agreed  price, 
if  when  payment  of  the  money  was  demanded 
they  should  not  be  ready  to  make  such  pay- 
ment. Of  course,  the  price  of  the  flour  was 
fixed  in  reference  to  its  market  value  at  the 
time  of  the  date  of  the  note.  The  act  passed 
March  3,  1866,  (Acts  of  Assembly  1865-*6, 
p.  185, )  authorizes  a  contract  in  such  cases 
**to  be  liquidated  and  settled  by  reducing 
the  nominal  amount  due  or  payable  under 
such  contract  in  Confederate  States  Treasury 
notes  to  its  true  value  at  the  time  they  were 
respectively  made  and  entered  into,  or  at 
such  other  time  as  may  to  the  court  seem 
right  in  the  particular  case."  It  seems  to 
me  to  be  right  in  this  particular  case,  ac- 
cording to  all  the  circumstances,  most  but 
not  all  of  which  I  have  detailed,  that  the 
debt,  supposing  it  to  be  a  Confederate  debt, 
should  be  scaled  as  at  the  time  the  contract 
was  made  and  entered  into,  to  wit:  the 
date  of  the  note,  (as  was  done  by  the  court 
below, )  and  not  at  the  time  of  its  maturity, 
nor  at  any  other  time.  The  difliculty  I  have 
had  in  this  case  has  been  in  determining 
whether  the  debt  was  a  good  money  debt  or 
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a  Confederate  debt.  Considering  it  to  be 
a  Confederate  debt,  I  have  none  in  deter- 
miningr  that  the  date  of  the  note  and  not  its 
maturity  is  the  proper  period  for  applying 
the  scale.  Certainly  that  determination 
does  full  justice  to  Ashby  &  Sons,  and 
places  them  precisely  where  they  would  have 
stood  if  they  had  paid  their  own  Confederate 
money  in  discharge  of  their  debt  to  the 
bank,  instead  of  requesting  Porter  to  pay 
it  for  them.  To  apply  the  scale,  as  at  the 
time  of  the  maturity  of  the  note,  would  do 
gross  injustice  to  Porter.  I  am  therefore 
for    applying    it    as    at    the    date    of    the 

note. 
466       *The  only  other  objection  made  to  the 

decree  of  the  court  below  is,  **that  it 
was  error  upon  any  application  of  the  scale 
to  decree  the  payment  of  a  debt  due  from 
B.  Ashby  &  Sons  out  of  lands  belonging  to 
the  estate  of  B.  Ashby,  deceased,  late  one 
of  the  members  of  said  firm,  after  the  dis- 
solution of  the  partnership,  and  until  the 
individual  creditors  of  said  B.  Ashby,  de- 
ceased, had  been  provided  for." 

This  objection  seems  not  to  be  at  all  relied 
on,  and  little  or  no  notice  was  taken  of  it 
in  the  argument.  At  all  events  it  is  wholly 
unsustainable.  The  liability  of  partners 
for  a  partnership  debt  is  joint  and  several, 
even  after  the  death  of  one  or  more  of  the 
partners.  This  has  been  the  case,  even  at 
law,  ever  since  the  enactment  of  the  Code 
of  1849,  chapter  144,  section  13,  which  pro- 
vided that  **the  representative  of  one  bound 
with  another,  either  jointly  or  as  a  partner, 
by  judgment,  bond,  note  or  otherwise,  for 
the  payment  of  a  debt,  or  the  performance 
or  forbearance  of  an  act,  or  for  any  other 
thing,  and  dying  in  the  lifetime  of  the 
latter,  may  be  charged  in  the  same  manner 
as  such  representative  might  have  been 
charged,  if  those  bound  jointly  or  as  part- 
ners had  been  bound  severally  as  well  as 
jointly,  otherwise  than  as  partners."  See 
the  note  of  the  revisors  to  this  section  in 
their  report,  page  724.  The  amendment  of 
the  law  was  made  after  the  decision  of  the 
case  of  Morrises  adm*or  v.  Morris's  adm'or 
Ac,  4  Gratt.  293,  in  which  there  was  much 
conflict  of  opinion  among  the  judges.  Had 
the  case  occurred  after,  and  been  governed 
by  the  amended  law,  it  is  presumed  there 
would  have  been  no  such  conflict.  For  all 
the  judges  in  that  case  concurred  in  holding, 
that  **two  partners  having  given  their  joint 

and  several  bond  to  a  creditor  of  the 
466    firm,    for    a    partnership    *debt,    the 

creditor  is  entitled  to  share  with  the 
separate  creditors  the  separate  estate  of  the 
deceased   partner." 

I  am  of  opinion  that  there  is  no  error  in 
the  decree  complained  of  to  the  prejudice  of 
the  appellants,  and  I  am  therefore  for  affirm- 
ing it. 

Decree  affirmed. 


467  ♦Brown  v.  Rice's  AdmV. 

September  Term,  1875,  Staunton. 
Contractft— Mitrepresentatiod  in  Procurement.*— A  &  J, 

^Contracts— Mtorepreaentation  In  Procurement.— Tbe 


partners,  gire  two  notes  to  R.  They  both  die.  A 
beinff  the  survivor.  At  the  death  of  A  both  nob& 
are  barred  by  the  statute  of  limitations.  After  the 
death  of  A,  R  knowing  that  the  notes  were  barred 
by  the  statute,  f raudnlently,  or  under  a  mistake  of 
the  law.  represents  to  B,  his  administratrix,  that 
said  notes  are  unpaid,  and  are  valid  and  in  full 
force  in  law  acrainst  the  estates  of  A  &  J.  and  pro- 
poses that  if  B  will  ffive  her  bond  to  R  for  one-half 
the  amount  of  the  notes,  R  will  settle  the  other  half 
with  J's  representative,  who  is  R*8  daughter:  and 
thereupon  B  trusting'  to  these  representations, 
executes  her  bond  to  R  for  the  amount  of  one^half 
of  the  notes.    Hkld: 

I.  Same— Same— Of  Law— BquitaMe  Reliel— If  this 
was  a  misrepresentation  of  the  law.  still  it  is  a 
case  in  which  equity  will  relieve  B:  and  the  de- 
fence may  be  made  at  law  by  plea  under  the 
statute  setting  out  the  facts. 
a.  Same— Same— Off  Pact— As  Matter  off  Defeaoe^— But 
it  was  in  truth  a  misrepresentation  of  a  fact:  and 
the  facts  set  out  in  a  plea  is  a  good  defence  to  an 
action  on  the  bond  by  R*s  adm^x  acralnst  B. 

This  is  an  action  of  debt  in  the  Circuit 
court  of  Rockingham  county,  brought  by 
William  R.  Warren,  adm'r  c.  t.  a.  of  Milly 
Rice,  deceased,  against  Mary  B.  Brown, 
upon  two  bonds  executed  by  said  Mary  B. 
Brown  to  said  Milly  Rice.  The  defendant 
filed  two  special  pleas,  to  which  the  plain- 
tiff demurred,  and  the  demurrer  was  sus- 
tained ;  and  there  was  judgment  in  favor  of 
the  plaintiff.  Mrs.  Brown  thereupon  applied 
to  this  court  for  a  supersedeas;  which  was 
allowed.  The  case  is  sufficiently  stated  by 
Judge  Anderson,  in  his  opinion. 

468        ^Berlin    and   Hamsberger,    for  the 
appellant. 

G.  G.  Grattan,  Woodson  &  Compton,  for 
the  appellee. 

Anderson,  J.  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  by  the  defendant 
in  error  against  the  plaintiff  in  error  upon 
two  bonds — one  for  $1,900,  payable  one  day 
afterdate,  and  the  other  for  $491. 55,  payable 
on  or  before  the  1st  of  July  1869,  both  bear- 
ing the  same  date,  the  24th  of  February 
1869.  They  are  executed  to  Milly  Rice,  the 
intestate  of  plaintiff  below,  and  signed 
**Mary  B.  Brown,  adm'x  of  A.  B.  Brown," 
with  a  (seal)  annexed. 

The  defendant  tendered  two  special  pleas 
under  the  statute  in  bar  of  the  action,  both 
of  which  were  rejected  by  the  court.  The 
second  plea  is  substantially  a  plea  to  this 
effect.  That  the  said  Milly  Rice,  plaintiff's 
intestate,    in    her    lifetime     * 'fraudulently 

principal  case  is  cited  and  followed  in  Anderson  v. 
Phlejrar,  98  Va.  422;  Meek  v.  Spracher,  87  Va.  18B: 
Rorer  Iron  Co.  v.  Trout,  88  Va.  407;  McMallin  r.  San- 
ders, 79  Va,  866;  Lowe  v.  Trundle.  78  Va.  69;  Hull  ▼. 
Fields  &  Thomas,  76  Va.  607;  Webb  v.  City  Council  of 
Alexandria,  S3  Gratt.  176.  See  in  West  Virginia,  Bates 
V.  Swljrer,  21  S.  E.  874:  Whlttaker  v.  S,  W.  Va.  Imp. 
Co..  84  W.  Va.  218, 12  S.  £.  507.  These  authorities  make 
an  exception  to  the  general  rule  of  law  that  equity 
will  not  relieve  asrainst  a  mistake  of  law. 
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procured  the  execution  of  the  said  writings 
oblig'atorj  in  the  declaration  mentioned  bv 
the  defendant,  as  administratrix  of  A.  W. 
Brown,  for  and  in  consideration  of  the  one- 
half  of  two  notes  not  under  seal,  which  had 
heen  executed  to  her  in  her  lifetime  by 
defendant's  intestate,  and  J.  G.  Brown  as 
partners,  in  their  firm  name  of  A.  W.  Sl  J. 
G.  Brown,  by  falsely  and  fraudulently 
representing-  to  her,  the  said  defendant, 
that  the  said  notes  were  still  *' unpaid, 
valid,  and  in  full  force  in  law  against  the 
estate  of  A.  W.  &  J.  G.  Brown,  when,  in 
truth  and  in  fact,  both  of  the  said  notes 
were  tlien  barred  by  the  statute  of  limita- 
tions; which  fact  was  well  known  to  the 
said  Milly  Rice,  but  was  fraudulently  con- 
cealed from  the  defendant. 

The  averments  by  the  first  plea  are  more 

in  detail.     It  sets  out  the  dates  of  the  notes 

of  A.  W.  &  J.  G.  Brown,  and  when  pay- 

469  able ;  the  death  of  J.    G.  Brown,  *and 
the  subsequent  death  of  A.  W.  Brown, 

from  which  it  appears  that  the  latter,  as 
surviving  partner,  was  entitled  to  the  pos- 
session of  the  social  effects,  and  was  bound 
for  the  debts  of  the  firm ;  and  from  which 
it  also  appears  that  the  said  notes  were 
barred  by  the  statute  of  limitations  in  the 
Ufetime  of  A.  W.  Brown,  the  defendant's 
intestate.  It  also  appears  from  the  said 
plea,  that  the  defendant  never  saw  the  said 
notes;  but  that  representations  were  made 
to  her  by  the  plaintiff,  then  acting  as  the 
agent  of  Milly  Rice,  through  defendants 
brother,  that  the  said  notes  were  lawful 
debts,  outstanding  against  the  estate  of  A. 
W.  Sl  J.  G.  Brown ;  and  a  proposition,  that 
if  she,  as  administratrix  of  A.  W.  Brown, 
would  give  her  bonds  for  one-half  of  said 
notes,  she,  Milly  Rice,  would  arrange  the 
other  half  with  the  widow  of  said  J.  G. 
Brown,  who  was  her  daughter,  and  that  the 
estate  of  A.  W.  Brown  would  be  benefited, 
as  it  would  thereby  be  released  from  one- 
half  of  the  debt  for  which  it  was  then 
bound.  And  that  she,  the  defendant,  was 
induced  by  these  representations  to  assent 
to  the  proposition.  That  afterwards  the 
plaintiff,  as  agent  of  the  said  Milly  Rice, 
had  the  bonds,  which  are  the  writings 
obligatory  in  the  declaration  mentioned, 
drawn  and  sent  to  her  by  her  brother,  and 
she  executed  them  as  administratrix,  and 
not  in  her  own  right,  not  knowing  until 
afterwards  the  fraud  which  had  been  prac- 
ticed on  her  in  procuring  the  execution  of 
her  bonds  for  notes  which  were  barred  by 
the  statute  of  limitations,  and  which  she 
had  never  seen.  Such  are  in  effect  the 
averments  of  the  first  plea,  stripping  it  of 
much  that  is  immaterial  and  surplusage. 

Both  pleas  are,   that  the  bonds  were  exe- 
cuted by  her  in    her  character   as   admin- 
istratrix, and  not  in   her  individual  right, 
or  as  her  personal  obligations,  as  she 

470  had    *no   assets.      Though    the    legal 
effect  of  the  obligations  be  different, 

and  she  is  bound  personally,  the  averment 
to  the  contrary  cannot  vitiate  the  pleas,  if 
they  constitute  a  good  equitable  defence 
against  the  bonds,   considering  them  as  her 


personal  obligations.  And  it  cannot  be 
doubted  that  the  facts  averred  in  the  pleas 
present  as  good  a  defence  against  the 
bonds,  regarding  them  as  personal,  as  if 
they  only  bound  the  assets ;  because,  whether 
personal  or  not,  it  was  an  obligation  to  pay 
the  debt  of  the  intestate ;  and  if  personal 
and  binding  upon  her,  it  constitutes  a 
stronger  defence  for  her,  because  the  debt 
being  extinguished  as  a  debt  of  the  intestate 
by  the  statutory  bar,  she  could  have  no 
recourse  upon  the  estate  if  she  paid  it.  The 
question  remains,  are  these  pleas  a  bar  to 
the  plaintiff's  action? 

It  is  contended  for  the  defendant  in  error, 
that  the  misrepresentation  alleged  by  the 
pleas  is  a  misrepresentation  as  to  matters 
of  law,  and  that  such  misrepresentation 
does  not  constitute  fraud,  because  the  law 
is  presumed  to  be  equally  within  the  knowl- 
edge of  all  the  parties.  But  whilst  the 
legal  proposition  is  in  general  true,  it  is 
also  true  that,  *4f  a  man  dealing  with 
another  misleads  him,  and  takes  advantage 
of  his  ignorance  respecting  his  legal  po- 
sition and  rights,  though  there  be  no  legal 
fraud,  the  case  may  come  within  the  juris- 
diction exercised  by  courts  of  equity." 
Kerr  on  Fraud  and  Mistake,  p.  90-1. 

Mistake  also,  as  well  as  fraud,  is  a  ground 
for  relief  in  equity.  And  whilst  mistake, 
in  matter  of  law,  cannot  in  general  be 
admitted  as  ground  of  relief,  the  maxim 
juris  ignorantia  non  excusat  is  not  univer- 
sally applicable  in  equity.  * 'Mistake  in 
law,  to  be  a  ground  of  relief  in  equity, 
must  be  of  a  material  nature,  and  the  de- 
termining ground  of  the  transaction."  It 
was  precisely  so  in  this  case.  It  may 
471  be  a  misapprehension  *of  the  law,  or 
of  their  rights,  by  both  parties,  *  *or 
it  may  be  a  misapprehension  of  the  law,  or 
of  his  private  right,  by  one  of  the  parties 
alone. ' '     Kerr  on  Fraud  and  Mistake  399. 

If  the  mistake  of  law,  or  as  to  his  private 
right,  be  that  of  one  party  only  to  the 
transaction,  though  the  other  party  was  not 
aware  of  it,  a  court  of  equity  may,  under 
the  peculiar  circumstances  of  the  case, 
grant  relief.  **But  if  it  appear  that  the 
mistake  was  induced  or  encouraged  by  the 
other  party  to  the  transaction,  or  was  per- 
ceived by  him  and  taken  advantage  of, 
the  court  will  be  more  disposed  to  grant 
relief  than  in  cases  where  it  does  not  appear 
that  he  was  aware  of  the  mistake."  Kerr 
on  Fraud  and  Mistake,  p.  400. 

In  support  of  this  position  the  author 
cites  various  adjudged  cases.  He  cites 
Broughton  v.  Hutt,  where  the  heir  at  law 
of  a  shareholder  in  a  company,  the  shares 
in  which  were  personal  estate,  supposing 
himself,  through  ignorance  of  law,  to 
be  liable  in  respect  of  the  shares,  had  exe- 
cuted a  deed,  taking  the  liability  on  him- 
self, it  was  held  that  he  was  entitled  to 
have  the  deed  cancelled.  Also,  when  a  man 
having  a  legal  security,  gave  it  up  in 
exchange  for  another  security,  upon  the 
faith  that  the  right  which  he  gave  up 
would  be  secured  to  him  by  the  substi- 
tuted   security  but  the  substituted  security 
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proved  a  mere  nullity,  relief  was  given; 
also,  where  a  woman  renewed  a  note, 
believing  that  she  was  liable  on  the  origi- 
nal note,  relief  was  given.  Ibid,  p.  401. 
And  other  cases  are  cited.  This  last  case 
is  strikingly  analogous  to  the  case  in  hand 
if  the  defendant  below  executed  her  bonds 
under  a  mistake  of  law,  that  her  intestate's 
estate  was  liable  upon  the  notes,  for  the 
one-half  of  which  her  bonds  were  given. 
But  it  is  unnecessary  now  to  decide  how  far 
courts    of   equity    may    go  to  relieve 

472  against    a    mistake    of    *law,    as    we 
regard  the  misrepresentations  alleged 

were  with  regard  to  a  matter  of  fact. 

It  was  represented  (2nd  plea)  that  the 
notes  in  the  possession  of  Milly  Rice,  or 
her  agent,  the  plaintiff  below,  were  sub- 
sisting debts,  **unpaid" — that  they  were 
**valid"  debts,  being  **in  full  force  in  law 
against  the  estate.*'  By  the  first  plea, 
that  they  were  ** lawful  debts,'*  outstanding 
against  the  estate.  * 'Lawful,**  **outstand- 
ing,**  still  in  force.  These  representations 
implied  that  they  were  under  seal,  or,  that 
sufficient  time  had  not  elapsed  since  right 
of  action  had  accrued  on  them  to  bar  a 
recovery.  The  question  was  not  as  to  the 
law  of  limitation.  If  the  notes  were  not 
under  seal,  there  Was  no  doubt  that  the  law 
of  limitation  was  five  years.  The  point 
about  which  the  defendant  was  not  in- 
formed, and  about  which  she  had  not  the 
means  of  information,  (the  notes  being  in 
possession  of  Milly  Rice,  or  her  agent,  and 
not  even  surrendered  upon  the  execution  of 
the  bonds  by  defendant,  but  retained  in 
her  possession,  and  only  credited  by  her 
with  the  amount  of  the  bonds  when  deliv- 
ered to  her  or  her  agent, )  was  whether  they 
were  of  such  a  character  as  to  be  subject  to 
the  limitation?  or  at  what  time  right  of 
action  had  accrued  upon  them?  and  whether 
they  were  barred  by  the  lapse  of  time  since? 
— facts  which  would  appear  from  the  in- 
spection of  the  notes.  But  these  difficulties 
were  anticipated,  and  all  met  and  removed 
by  the  assurances  which  were  given  by  the 
plaintiff,  acting  as  the  agent  of  Milly  Rice, 
through  the  brother  of  the  defendant,  as 
averred  in  the  pleas.  It  is  not  necessary 
that  the  fact  which  does  not  exist  should  be 
expressly  stated.  It  is  laid  down  by  the 
eminent  writer,  already  referred  to  in  his 
book,  p.  91,  and  supported  by  a  citation 
of  numerous  authorities,  that  **to  consti- 
tute   a  fraudulent    representation  the 

473  *representation  need   not    be  made  in 
terms  expressly  stating  the  existence 

of  some  fact  which  does  not  exist.  If  a 
statement  be  made  by  a  man  in  such  terms 
as  would  naturally  lead  the  person  to  whom 
it  was  made  to  suppose  the  existence  of  a 
certain  state  of  facts,  and  if  such  statement 
be  so  made  designedly,  and  fraudulently,  it 
is  as  much  a  fraudulent  representation  as  if 
the  statement  of  an  untrue  fact  were  made 
in  express  terms.*' 

The  statements  alleged  to  have  been  made 
by  the  pleas  in  this  case,  would  naturally 
lead  the  defendant,  to  whom  they  were 
made,    to   conclude    that    the    notes    were 


under  seal,  or  that  five  years  had  not 
elapsed  since  right  of  action  had  accrued 
on  them.  If  they  were  lawful  outstandinf^ 
debts  against  the  estate,  they  could  not 
have  been  barred  by  the  statute  of  limita- 
tions. 

But  it  is  argued,  that  the  representations 
alleged  by  the  pleas  were  not  untrue;  that 
a  debt  was  not  unlawful  because  it  was 
barred  by  the  statute  of  limitations.  The 
allegation  in  one  of  the  pleas  is,  that  the 
debt  was  represented  to  be  **a  lawful  out- 
standing (that  is  subsisting)  debt  against 
the  estate;"  in  the  other,  **an  unpaid" 
(that  is  subsisting)  '* valid*'  debt,  t>eing  **in 
full  force  in  law  against  the  estate."  The 
fact  is,  the  debt  was  barred  by  the  statute 
of  limitations  in  the  lifetime  of  the  intes- 
tate, and  therefore  could  in  no  way  be  re- 
vived against  the  estate.  Seig,  adxn'or  v. 
Acord's  ex'or,  21  Gratt.  369,  371. )  It  was 
not  therefore  a  lawful  outstanding  debt 
■against  the  estate,  or  a  subsisting,  valid 
debt,  in  full  force  against  the  estate.  The 
representation  was  therefore  untrue  in  fact. 

Again,  it  is  argued  that  the  defendant 
should  not  have  relied  up>on  these  represen- 
tations. She  ought  to  have  made  further 
inquiry — she     had    the    same    means 

474  *of  information  that  the  other  party 
had.     That    she    had  the  same  means 

of  information  does  not  appear  from  the 
averments  of  the  pleas.  But  if  she  might 
have  had  access  to  accurate  information  it 
was  not  incumbent  on  her  to  make  further 
inquiry.  **A  man  to  whom  a  particular 
and  distinct  representation  has  been  made 
is  entitled  to  rely  on  the  representation, 
and  need  not  make  any  further  inquiry.*' 
''No  man  can  complain  that  another  has 
relied  too  implicitly  on  the  truth  of  what  he 
himself  statCKl."     (Same  book,  p.  80,  81.) 

These  false  representations  induced  the 
defendant  to  execute  the  bonds,  as  is  sub- 
stantially averred  in  the  first  plea.  The 
second  plea  avers,  that  by  these  false  and 
fraudulent  representations  the  execution  of 
the  bonds  by  the  defendant  were  fraud- 
ulently procured  by  the  plaintiff's  intestate. 
We  are  of  opinion  that  both  pleas,  though 
imperfectly  and  ini^rmally  drawn,  set  out 
sufficient  matters  of  equitable  defence  under 
the  statute  to  bar  the  plaintiff's  action.  We 
are  of  opinion  that  the  court  did  not  err  in 
overruling  the  defendant's  demurrer  to  the 
declaration,  but  that  it  erred  in  rejecting 
the  special  pleas,  and  therefore  that  the 
judgment  must  be  reversed  with  costs,  and 
the  cause  remanded. 

The  judgment  is  as  follows: 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
the  court  below  erred  in  rejecting  the  de- 
fendant's special  pleas.  It  is  therefore  con- 
sidered that  the  judgment  be  reversed,  the 
verdict  be  set  aside,  and  the  cause  re- 

475  manded  *to  the  Circuit  court  of  Rock- 
ingham county,  to  be  proceeded  with 


158 


26  GRATT. 


McBridb  &  Ja,s.  V.  McBridk  &  AhS. 


476,  477.  478 


in  conformity  with  the  principles  declared 
in  the  foregoing"  opinion,  with  instructions 
to  said  Circuit  court,  that  if  the  defendant 
shall  again  offer  her  said  special  pleas  that 
they  be  received,  and  the  plaintiff  be  re- 
quired to  take  issue  thereon.  And  it  is 
further  considered  that  the  plaintiff  in  error 
recover  her  costs  of  the  defendant  in  error 
expended  in  the  prosecution  of  her  writ  of 
error  here,  which  is  ordered  to  be  certified 
to  the  said  Circuit   court   of  Rockingham. 

Judgment  reversed. 


476        *McBride  &  ait.  v.  McBride  &  als. 

September  Term,  1875,  Staunton. 

I.  WlUg—Poiiu  Intention.^— It  is  not  necessary  to  the 
validity  of  a  will  that  it  should  have  a  testamentary 
form,  or  that  the  decedent  should  know  that  he 
had  performed  a  testamentary  act,  or  that  he 
should  intend  to  perform  such  act  If  the  paper 
contains  a  disposition  of  the  property  to  take 
effect  after  the  death  of  the  testator,  though  it  was 
not  intended  to  be  a  will,  but  an  Instrument  of  a 
different  shape,  yet  if  It  cannot  operate  in  the 
character  intended,  it  may  operate  as  a  testamen- 
tary act. 

a.  Sane— SaiDfr— 5aine.— It  is  not  necessary  that  the 
paper  should  be  the  Identical  one  Intended  by  the 
testator  for  his  last  wilL  If  the  instrument  has 
once  received  the  sanction  of  the  testator  as  the 
final  disposition  of  his  property,  it  will  so  remain 
until  revoked  or  cancelled  in  a  way  prescribed  by 
the  statute,  though  he  may  have  always  intended 
to  make  another  wilL 

3.  Sane— Same— Same— It  is  necessary,  however,  that 
the  instrument,  whatever  it  maybe,  whether  note, 
deed,  letter,  or  settlement,  should  have  been  de- 
si^rned  to  operate  as  a  disposition  of  his  property. 
That  identical  paper  must  have  been  intended  to 
take  effect  in  some  form.  It  must  have  been  writ- 
ten animo  UstandL 

4.5«ne— Same— Notes  as  Testamentary  Papers.— But 
where  the  draft  or  notes  of  a  will  embody  the  pro- 
visions actually  desigrned  by  the  testator  with 
reference  to  his  property,  and  declare  the  settled 
purposes  of  the  testator,  they  will  be  established  as 
his  will,  although  his  purpose  may  have  been  to 
extend  the  notes  or  draft  into  a  more  regular  form. 
This,  however,  is  only  permitted  where  the  testa- 
tor is  prevented  by  the  act  of  Qod  from  completluff 
the  instrument  in  the  form  in  which  he  designed 
it.  And  even  in  such  a  case  it  is  essential  that  the 
paper  shall  contain  the  final  determination  of  the 
testator  with  resrard  to  the  disposition  of  his 
property. 

5.  3ame— Same— Intention  ControlllniT  Principle.— In 
all  other  cases,  the  paper  offered  for  probate  must 
have  been  designed  thereby  to  dispose  of  his  prop- 
erty.   He  must  have  looked  to  that  paper  as  the 

•Wills— Form— Intention.— The  principal  case  is 
nowhere  cited  in  Virginia,  but  in  West  Vinrinia  it 
is  approved  in  French  v.  French,  14  W.  Va.  473.  and 
inLauck  v.  Loffan,  45  W.  Va. 251,  81 S.  W.  087.  In  Vir- 
ginia, however,  the  cases  of  Perkins  v.  Jones.  84  Va. 
358,  and  Warwick  v.  Warwick,  86  Va.  596,  lay  down 
rules  similar  to  those  expounded  in  the  principal 
case. 


means  by  which  an  object  was  to  be  accom- 

477  plished,  *and  that  object  the  disposition  of 
his  estate  after  bis  death.    Unless  he  intended 

this,  the  paper  is  not  his  will,  whatever  he  may 
have  called  it  If  he  did  so  intend,  it  is  his  will 
whatever  he  may  have  called  it  The  intention 
is  the  controlliuff  principle  in  such  cases. 
6.  Pacts.— M  has  a  will  prepared  by  his  council,  which 
he  examines  and  approves,  and  says  he  will  meet 
the  counsel  in  B,  a  village  near,  and  execute  it  A 
few  days  after  this  he  writes  to  a  brother  in  Texas, 
and  after  glviuff  him  a  detailed  account  of  his 
domestic  troubles,  which  he  sugrg'ests  to  him  to 
bum,  he  states  that  he  has  made  a  will,  and  states 
the  bequests  in  it  and  that  he  has  appointed  this 
brother  and  his  counsel  his  executors.  He  says  It 
is  not  such  a  will  as  he  expects  to  make.  The  letter 
is  signed  with  the  initial  of  his  Christian  name 

J .    Two  months  after  seeing*  the  will  prepared 

for  him  he  is  accidentally  killed,  not  havinir  exe- 
cuted the  paper.    Hbld: 

1.  The  letter  is  not  a  testamentary  paper,  either 
alone  or  as  connected  with  the  unexecuted  will. 

a.  Signature.— Quaere:  If  the  signin^r  the  paper 
with  the  Initial  of  his  name  is  a  sufficient  signing* 
by  a  testator. 

This  was  an  appeal  from  the  judgment  of 
the  Circuit  court  of  Rockbridge  county,  re- 
jecting- certain  papers  which  had  been  pro- 
pounded as  the  will  of  J.  Jackson  McBride. 
It  appears  from  the  evidence,  that  some 
time  before  the  death  of  J.  Jackson  McBride, 
his  counsel,  David  P.  Curry,  prepared  a 
will  for  him ;  but  the  counsel  had  mistaken 
his  directions  as  to  the  shares  in  which  his 
property  was  to  be  divided,  and  it  became 
necessary  therefore  to  prepare  another.  This 
second  paper  was  prepared  about  two  months 
before  McBride's  death.  This  paper  the 
counsel  carried  in  his  pocket,  expecting  to 
meet  with  him,  so  that  he  cotild  execute  it, 
as  he  said  he  would,  when  they  should  meet, 
and  it  became  so  much  worn  that  the  coun- 
sel copied  it.  Eight  or  ten  days  before  Mc- 
Bride's  death,  he  went  to  the  house  of  the 
counsel  to  have  another  paper  drawn,  and 
whilst  there  examined  the  will,  and  said  he 
had   no  changes   to    make    in  it,  and 

478  that    they    *would   meet    in  Browns- 
burg  in  a  day    or    two,  and    get    two 

men  he  named,  to  witness  it.  The  paper 
remained  in  the  hands  of  the  counsel,  who- 
did  not  see  McBride  again  until  he  was 
thrown  from  his  horse,  and  was  so  badly 
injured  as  to  be  unconscious,  and  died  in  a 
day  or  two  afterwards  without  having  exe- 
cuted   the  paper.     This  paper  is  marked  C. 

After  his  last  interview  with  his  counsel, 
J.  Jackson  McBride  wrote  to  his  brother, 
who  lived  in  Texas ;  and  this  is  the  paper 
which,  in  connection  with  the  unexecuted 
paper,  was  propounded  for  probate.  It 
bears  date  May  20th,  1872,  and  commences 
— Capt.  John  J.  McBride — Dear  Brother. 

After  saying  why  he  had  not  procured 
some  orchard  grass  seed  for  his  brother, 
he  proceeds: 

**You  want  to  know  more  about  Maggie 
and  our  separation.  Well,  I  do  not  talk 
about  the  mater,  and  to  write  is  worse.  Sa 
you    had    better    burn  all    I    say    about^it^ 
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He  then  proceeds  to  give  an  account  of 
the  separation  of  himself  and  his  wife,  and 
the  terms,  and  how  they  were  carried  out. 
He  then  says:  ''Marg-aret  had  a  daughter 
on  the  14th  of  December  1871.  I  do  not 
recognize  it  as  mine,  and  want  nothing  to 
do  with  it."  And  after  something  more  on 
the  same  subject  he  says:  **For  fear  of  the 
child  coming  in  for  my  property,  in  case 
anything  might  happen  to  me,  I  have  made 
my  will,  leaving  my  property  to  be  equally 
divided  between  John  J.  McBride,  Zach'y 
McChesney,  Jackson  and  Amy  McBride  (each 
one-fourth),  and  leave  yourself  and  Capt.  D. 
P.  Curry  my  executors.  Capt.  Curry  has 
been  my  counsel  all  through  my  trouble, 
and  knows  and  can  give  you  more  efficient 
aid  than  any  one  I  could  associate  with  you. 
I  expect  him  to  do  the  business,  but  you 
see    it    is  properly    done.     It    is    not 

479  such  a  will  as  I  expect  to  make,  but  *do 
it  at  present  to  cut  out  the  child,  in 

case  I  should  die  without  making  any  other 
arrangements.  What  I  leave  you,  I  expect 
you  to  leave  at'your  death  to  the  three,  if  you 
should  not  need  to  use  it  yourself.  Margaret 
swears  that  it  is  my  child,  and  they  are 
trying  to  make  the  public  think  so,  but  I 
do  not  think  they  believe  her.  I  say  noth- 
ing, and  allow  no  one  to  talk  to  me  about 
it."  And  then  after  speaking  of  his 
mother's  health,  and  of  other  members  of 
the  family,  he  says :  **I  don't  know  where  to 
direct  this  letter,  and  don't  like  such  to  send 
it  on  uncertainties,  and  will  not  sign  it. 
You  know  who  it  is  from  if  you  get 

J ." 

This  paper  was  marked  A. 

This  letter  was  put  into  the  post-office  at 
Brownsburg,  Rockbridge  county,  by  the 
writer,  and  was  directed  to  Capt.  John 
J.  McBride,  Palestine,  Anderson  county, 
Texas.  The  writer  knew  that  his  brother 
had  property  near  Palestine,  but  that 
was  not  his  place  of  business.  What  it 
states  as  to  the  disposition  of  his  property 
among  the  four  persons  named  is  the  same 
in  the  unexecuted  will,  except  that  this  last 
does  not  say  anything  about  what  he  ex- 
pects John  J.  McBride  to  do  with  what  was 
given  to  him  at  his  death. 

There  was  full  proof  that  the  whole  letter, 
including  the  signature  J,  was  in  the  hand- 
writing of  J.  Jackson  McBride,  and  that  he 
was  competent  to  make  a  will  up  to  the 
time  of  the  accident  which  caused  his  death. 
And  it  was  further  proved  that  he  was  a  de- 
cided man,  and  prompt  to  do  whatever  he 
determined  upon.  The  persons  mentioned 
in  both  papers  as  his  devisees,  are  a  brother 
and  the  children  of  a  deceased  brother  and 
sister. 

John  J.  McBride  and  McChesney,  the 

480  propounders    *of    the  paper,    excepted 
to  the  opinion   of   the  court   rejecting 

the  paper;  and  obtained  an  appeal  to  this 
court. 

Tucker  and  Wm.  J.  Robertson,  for  the 
appellants. 

Wm.  A.  Anderson  and  H.  Sheffey,  for  the 
appellees. 


Staples,  J.  delivered  the  opinion  of  the 
court. 

The  only  question  presented  for  oar  de- 
cision in  this  case  is,  whether  the  papeti 
offered  for  probate  in  the  court  below  are 
valid  testamentary  instruments.  This  ques- 
tion has  been  very  ably  argued  on  both  sides, 
and  the  whole  law  of  the  case  examined  and 
discussed.  Before  considering  the  papen 
which  are  the  subject  of  controversy,  it 
may  be  well  to  state  very  briefly  the  prin- 
ciples which  will  control  our  decision. 

All  the  authorities  hold,  indeed  it  is  very 
clear,  it  is  not  necessary  to  the  validity 
of  a  will  that  it  should  have  a  testamentaiy 
form,  or  that  the  decedent  should  know  that 
he  had  performed  a  testamentary  act 
or  that  he  should  intend  to  perform  such 
act.  A  deed  poll,  or  an  indenture,  a  bond, 
a  marriage  settlement,  a  letter,  a  prom- 
issory note,  and  the  like,  have  been 
held  valid  as  a  will.  If  the  paper  contains 
a  disposition  of  the  property,  to  take  effect 
after  the  death  of  the  testator,  though  it 
was  not  intended  to  be  a  will,  bat  an  instru- 
ment of  a  different  shape,  yet  if  it  cannot 
operate  in  the  character  in  which  it  was 
intended,  it  may  operate  as  a  testamentary 
act.  1  lyomax  on  Kx'rs,  pages  33,  34. 

It  is  not  necessary  that  the  paper  should 
be  the  identical  one  intended  by  the  tes- 
tator for  his  last  will  and  testament.  If 
the  instrument  has  once  received  the  sanction 
of  the  testator  as  the  final  disposition  of 
his  property,  it  will  so  remain  until 
481  revoked  or  cancelled  *in  some  one  of 
the  modes  required  by  the  statute. 
He  may  have  always  intended  to  make 
another  will,  but  until  that  intention  it 
consummated  by  the  execution  of  a  pot- 
terior  instrument,  the  first  will  stand  as  tlK 
last  will  and  testament,  however  little 
may  reflect  the  wishes  of  the  testator. 

It  is  necessary,  however,  that  the  instni- 
ment,  whatever  it  may  be,  whether  a  note, 
settlement  or  deed,  should  have  been  de- 
signed to  operate  as  a  disposition  of  the 
testator's  property.  That  identical  paper 
must  have  been  intended  to  take  effect  in 
some  form.  It  must  have  been  written 
animo  testandi.  In  the  language  of  Judge 
Cabell,  '*A  paper  is  not  to  be  establishttl 
as  a  man's  will  merely  by  proving  that 
he  intended  to  make  a  disposition  of 
his  property  similar  to  or  even  identicalljr 
the  same  with  that  contained  in  the  paper. 
It  must  satisfactorily  appear  that  he  in- 
tended the  very  paper  to  be  his  will.  Un- 
less it  does  so  appear,  the  paper  mast  be 
rejected,  however  correct  it  may  be  in 
its  form,  however  comprehensive  in  its  de- 
tails, however  conformable  to  the  other- 
wise declared  intentions  of  the  partj, 
and  although  it  may  have  been  signed  br 
him  with  all  due  solemnity.*' 

This  doctrine  is  sound  in  principle,  is  com- 
mended by  its  intrinsic  justice  and  wisdom* 
and  is  fully  sustained  by  the  authorities. 
Sharp  V.  Sharp,  2  Leigh  249;  Hocker  v. 
Hocker,  4  Gratt.  277;  Walke  v.  Walke,  1 
Gratt.  454;  PoUok  &  wife  v.  Glassd,  2 
Gratt.  439. 
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To  this  rule  there,  is,  however,  one  ap- 
parent exception,  or  rather  a  modification  of 
it.  It  is  where  the  draft  or  notes  of  a  will 
embody  the  provisions  actually  designed 
by  the  testator  with  reference  to  his  prop- 
erty. If  such  notes  or  draft  declare  the  settled 
purposes  of  the  testator,  they  will  be  estab- 
lished as  his  will,  althoug'h  his  purpose 
4B2  may  have  been  to  extend  the  *notes  or 
draft  into  a  more  regular  form.  This, 
however,  is  only  permitted  where  the  testator 
is  prevented  by  the  act  of  God  from  complet- 
ing- the  instrument  in  the  form  in  which  he 
designed  it.  Even  here  it  is  essential  that  the 
paper  shall  contain  the  final  determination 
of  the  testator  with  regard  to  the  disposition 
of  his  estate. 

With  this  single  exception,  for  I  know  of 
no  other,  the  paper  offered  for  probate  must 
have  been  intended  by  the  testator  as  an 
operative  instrument.  He  must  have  de- 
signed thereby  to  dispose  of  his  property. 
He  must  have  looked  to  that  paper  as  the 
means  by  which  an  object  was  to  be  accom- 
plished, and  that  object  the  distribution  of 
his  estate  after  his  death.  Unless  he  in- 
tended this,  the  paper  is  not  his  will,  what- 
ever he  may  have  called  it.  If  he  did  so  in- 
tend, it  is  his  will,  whatever  he  may  have 
called  it.  The  intention  is  the  controlling 
principle  in  such  cases.  The  courts  will 
not  force  a  man  into  the  performance  of  a 
testamentary  act  against  his  deliberate  in- 
tentions. 

Applying  these  principles  to  the  case  be- 
fore us,  the  result  is  a  matter  of  no  serious 
difficulty.  The  papers  offered  for  probate 
in  this  case,  consist,  1st,  of  a  letter  written 
by  James  J.  McBride,  the  decedent,  to  his 
brother,  John  J.  McBride,  dated  May  20th, 
1872.  This  letter  is  signed  only  with  the 
initial  letter  J.  It  was  mailed  at  Browns- 
burg-,  Rockbridge  county,  Va.,  and  was 
directed  to  Palestine,  Anderson  county, 
Texas.  The  person  to  whom  it  was  ad- 
dressed did  not  reside  in  Palestine,  but  in 
Galveston,  Texas.  It  seems  that  the  writer 
did  not  know  where  his  brother  resided. 
It  i^  supposed  that  he  directed  the  letter 
to  Palestine  because  he  knew  that  John  J. 
McBride  owned  property  in  that  place. 

The  other  paper  offered  for  probate 
483  is  the  draft  of  a  *will,  prepared  in 
due  form  by  an  attorney,  with  a  regnlar 
attestation  clause  for  witnesses,  but  never 
executed  by  the  decedent.  It  is  not  pre- 
tended that  this  paper  is  a  valid  testa- 
mentary act.  It  is  probably  offered  in  con- 
nection with  and  as  explanatory  of  the  letter, 
and  as  showing  that  the  dispositions  of  the 
property,  as  expressed  in  the  letter,  are 
identical  with  those  in  a  paper  carefully 
prepared  by  counsel,  by  the  instructions  of 
the  decedent.  The  main  and  the  only  re- 
liance of  the  appellant's  counsel  is  upon  the 
letter  already  mentioned.  The  first  part  of 
this  letter  is  upon  a  matter  of  business  hav- 
ing no  connection  with  the  subject  of  con- 
troversy. The  writer  then  gives  a  some- 
what detailed  account  of  his  domestic 
troubles,  his  want  of  confidence  in  his  wife, 
his  thorough  conviction  of  her  infidelity,  the 


negotiations  between  them  for  a  separation 
and  divorce,  the  settlement  to  be  made  upon 
her,  and  his  suspicions  that  she  was  attempt- 
ing to  defraud  him  in  this  settlement.  He 
also  states  the  birth  of  his  wife's  child  in 
the  month  of  December  previous,  his  belief 
that  the  child  was  not  his,  and  his  fixed 
purpose  that  it  should  never  inherit  any 
part  of  his  estate.  He  then  states:  **For 
fear  of  the  child  coming  in  for  my  property, 
I  have  made  my  will,  leaving  my  property 
to  be  equally  divided  between  John  J.  Mc- 
Bride, Zach'y  McChesney,  Jackson  and  Amy 
McBride  (each  one-fourth),  and  leave  your- 
self and  Capt.  D.  P.  Curry  my  executors." 
Further  on  he  says:  **It  is  not  such  a  will 
as  I  expect  to  make,  but  do  it  at  present  to 
cut  out  the  child  in  case  I  should  die  with- 
out making  any  other  arrangements." 

At  the  time  this  letter  was  written,   the 

draft  of  the   will   already    mentioned   had 

been  prepared  and  was  in  the  possession  of 

the    attorney    who    had    written    it.     The 

reference   made     in   the     letter     was 

484  doubtless  to  this  draft,  *as  there  is 
no  evidence   showing  or   tending    to 

show  the  existence  of  any  other  testamen- 
tary paper  executed  by  the  decedent.  As 
already  stated,  the  letter  is  dated  20  May 
1872;  the  decedent  was  thrown  from  his 
horse  on  the  28th  of  May,  and  died  on  the 
30th.  The  draft  of  the  will  was  prepared 
about  two  months  before;  was  handed  to 
him  by  the  attorney,  and  then  returned  to 
the  latter,  with  the  remark  that  he  would 
execute  it;  but  no  day  was  appointed  for 
the  purpose.  It  was  again  shown  to  the 
decedent  some  eight  or  ten  days  before  his 
death,  and,  as  would  seem,  about  the  time 
the  letter  was  written.  He  said  he  would 
meet  the  attorney  in  a  few  days,  and  exe- 
cute the  paper;  and  he  named  the  attesting 
witnesses;  but  he  fixed  no  day,  nor  did  he 
even  indicate  the  time  for  the  execution 
of  the  paper.  He  never  expressed,  says 
the  witness,  any  doubt  or  vacillation  as  to 
his  purpose.  That  he  was  fully  aware  of 
the  importance  of  immediate  action,  there 
cannot  be  a  question.  He  was  frequently 
told  by  his  attorney  that  it  was  very  im- 
portant for  him  to  attend  to  the  matter ; 
that  he  had  his  purposes  to  carry  out,  and 
they  could  not  be  effected  without  the  exe- 
cution of  the  instrument.  During  the  two 
months  immediately  preceding  his  death, 
the  decedent  was  in  good  health,  in  posses-^ 
sion  of  his  faculties,  mental  and  physical, 
with  ample  leisure  and  the  fullest  oppor- 
tunity for  signing  the  paper.  He  is  repre- 
sented by  all  the  witnesses  as  a  man  of  de- 
cided character,  decisive  in  his  purposes, 
and  prompt  in  their  execution. 

Why,  then,  did  he  not  attach  his  signature 
to  the  instrument ;  why  did  he  postpone  it 
from  day  to  day,  and  even  for  months?  Who, 
looking  to  this  record,  can  comprehend  his 
motives?  It  may  have  been  that  spirit  of 
procrastination  and  delay  in  regard  to  the 
execution  of  last  wills  and  testaments 

485  which  so   often  *8prings   from  youth 
and   health   and   the   confidence   in  a 

long  life.     It  may   have   been   that   he  was 
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not  f  ally  satisfied  of  the  illegitimacy  of  the 
child,  that  he  still  had  doubts  and  hopes 
upon  that  subject,  and  was  therefore  reluct- 
ant to  take  the  final  step  of  disinheriting  it. 
Supposing  that  his  purposes  on  this  point 
were  fixed,  it  may  be  that  still  he  was  not 
satisfied  with  the  dispositions  he  had  made, 
that  there  were  other  objects  of  his  bounty 
having  equal  claims  upon  him  who  were  not 
provided  for  in  this  draft  of  his  will.  With 
the  lights  before  us,  how  are  we  to  say 
which  of  these  theories  is  correct,  or 
whether  either  is  correct.  In  his  letter  he 
is  careful  to  say,  it  is  not  such  a  will  as  he 
expected  to  make.  He  says  it  more  than 
once,  and  that  it  was  only  done  to  exclude 
the  child  in  case  he  should  die  without 
making  other  arrangements. 

What  were  those  other  arrangements?  We 
have  no  means  of  determining.  Whatever 
they  may  have  been,  it  is  very  certain  that 
the  dispositions  of  his  estate,  as  made  in 
the  draft  and  mentioned  in  the  letter,  were 
not  satisfactory  to  the  decedent.  They  were 
not  such  as  he  desired  or  expected  finally  to 
make;  they  were  to  be  merely  temporary. 
But,  temporary  as  they  were,  as  anxious  as 
he  was  to  cut  off  the  child,  he  still  hesitated, 
and  at  last  failed  to  sign  the  paper  by  which 
the  persons  therein  named  were  to  take  his 
entire  estate  to  the  exclusion  of  all  others. 
His  unwillingness  that  they  should  so  take 
may  have  been  the  cause  of  this  otherwise 
inexplicable  delay.  He  no  doubt  thought 
that  he  had  ample  time  to  make  a  will  such 
as  would  carry  out  his  final  intentions  with 
reference  to  his  property.  With  this  positive 
knowledge  that  he  declined,  or  at  least 
failed,  so  long,  without  any  satisfactory 
reason  suggested,  to  execute  the  draft  of 
the  will,  how  can  we  consistently  set 
486  up  a  *mere  letter  as  a  testamentary 
act,  identical  in  its  provisions  with 
the  unexecuted  draft.  If  he  was  unwilling 
to  sign  the  draft  prepared  for  him,  could 
he  have  ever  intended, or  even  imagined,  that 
the  letter  would  be  used  to  establish  his 
final  disposition  of  his  property?  A  letter 
not  testamentary  in  form,  written  with  no 
testamentary  intent,  and  containing  upon 
its  face  the  strongest  evidence  that  the  dis- 
positions now  claimed  were  not  satisfactory, 
and  were  not  such  as  he  designed  finally  to 
make. 

In  striking  confirmation  of  the  view  that 
this  paper  was  never  intended  as  a  will,  was 
never  designed  to  operate  in  any  form,  is 
the  direction  given  by  the  writer  to  his 
brother  to  burn  the  letter.  The  learned 
counsel  for  the  petitioners  says  that  this 
direction  applies  only  to  the  domestic  portion 
of  the  letter,  and  not  to  its  testamentary 
purposes.  But  the  letter  is  all  domestic; 
it  is  a  narrative  of  domestic  matters,  written 
apparently  in  answer  to  inquiries  made  by 
the  brother  residing  in  Texas;  and  the 
testamentary  dispositions,  if  they  may  be 
so  termed,  are  so  blended  with  the  story 
of  his  domestic  troubles  that  the  destruction 
of  so  much  of  the  letter  as  relates  to  the 
latter  necessarily  involves  the  destruction  of 
the  entire  paper. 


It  is  very  true  that  when  a  will  is  once 
properly  executed,  a  mere  direction  bj  the 
testator  to  destroy  it,  and  a  belief  on  his 
part  that  it  has  been  in  fact  destroyed*  w^ill 
not  operate  as  a  revocation.  The  direction 
must  be  followed  by  a  substantive  act  of 
destruction.  But  when  an  attempt  is  made 
to  establish  a  mere  letter  as  a  testamentary 
act,  a  request  of  the  writer  to  destroy  tfae 
letter  leads  irresistibly  to  the  conclusion, 
his  purpose  was  that  that  payper  at  least 
should  not  be  his  will.     To  treat  it  as 

487  such   because  *the  writer    has    men- 
tioned his   views   and   purposes    xrith 

regard  to  his  estate,  is  palpably  to  violate 
his  intentions,  and  to  make  that  effectual 
which  he  intended  should  have  no  effect 
whatever. 

It  is  impossible  to  foresee  the  mischiefs 
that  will  result,  if  a  doctrine  of  this  sort 
is  established  as  the  law  of  the  land.  The 
mischief  of  converting  private  letters  into 
wills — of  clothing  loose  and  unguarded  ex- 
pressions with  the  solemnities  of  testamen- 
tary acts — is  too  obvious  to  require  comment 
or  discussion. 

Looking  at  the  letter  in  this  aspect  alone. 
it  lacks  one  of  the  main  essentials  of  a 
testament arv  act. 

In  determining  whether  this  letter  con- 
stitutes a  valid  testamentary  act,  there  is 
one  other  view  which  ought  not  to  be 
omitted.  It  has  been  held  in  Eng-land  that 
a  will  is  valid  if  signed  with  the  initials 
of  the  testator's  name,  or  even  his  mark 
without  any  signature.  It  must  be  borne 
in  mind,  however,  that  under  the  Gng^lish 
statute  every  will,  even  though  vrritten 
wholly  by  the  testator,  must  be  attested  by 
witnesses.  When,  therefore,  in  Kng-land, 
an  initial  is  used  only,  the  attestation  of 
the  witnesses  very  clearly  indicates  that 
the  testator  designed  that  this  form  of 
signature  should  be  a  signing.  Under  onr 
statute,  an  autograph  will  is  valid  w^ithont 
witnesses.  Whether  we  can  recognize  an 
initial  as  sufficient,  to  the  same  extent  as 
the  English  courts,  may  not  be  so  clear. 
Upon  that  question  we  express  no  opimon. 
Its  decision  is  not  necessary  for  any  of  the 
purposes  of  this  case. 

Our  statute,  it  will  be  observed,  contains 
an  important  provision  not  found  in  the 
English  statute.  It  requires  that  **the  will 
shall  be  signed  by  the  testator,  or  in  his 
presence  and  by  his  direction,  in  such  man- 
ner as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature."    In  the  con- 

488  struction   of   this     provision    it    *has 
been  held  that  no  will  is  sufficiently 

signed  unless  it  appears  affirmatively,  from 
the  position  of  the  signature,  or  from  some 
other  internal  evidence  equally  convincing, 
that  the  testator  designed  by  the  use  of  the 
signature  to  authenticate  the  instrument. 
Waller  v.  Waller,  1  Gratt.  454;  Ramsey  et 
als.  V.  Ramsey's  ex'or,  13  Gratt.  664;  Roy 
et  als.,  V.  Roy*s  ex'or,  16  Gratt.  418.  It  is 
true  that  these  cases  turned  upon  the  ques- 
tion of  the  finality  of  the  testamentary  in- 
tent, the  question  being  whether  the  paper 
was  to  be  regarded  as  a  final  and  concluded 
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act.  The  principle  is  the  same,  however, 
a.nd  is  equally  applicable  in  the  present 
c^ase.  The  signing  must  be  such  as  upon 
the  face  and  from  the  frame  of  the  instru- 
ment appears  to  have  been  intended  to  g'ive 
it  authority.  It  is  said  that  the  design  of 
our  statute  is  probably  the  same  in  effect 
as  that  which  the  English  statute  requires 
when  it  says  that  it  shall  be  signed  at  the 
foot  or  end  thereof  by  the  testator  and  be 
attested  by  witnesses.  Under  both  statutes, 
the  identity  of  the  instrument  is  ascertained 
and  its  finality  and  authenticity  established 
without  resort  to  extrinsic  evidence. 

In  the  case  before  us,  the  letter  is  signed 
only  with  the  initial  of  the  writer's  chris- 
tian name.  In  the  concluding  part  he  says : 
**I  don't  know  where  to  direct  this  letter, 
and  don't  like  much  to  send  it  on  uncer- 
tainties, and  will  not  sign  it ;  you  know  who 
it  is  from  if  you  get  it;"  and  then  follows 
the  letter  J.  The  paper  does  not  show 
where  it  was  written  or  mailed;  neither 
state,  county  nor  post-office  is  given.  So  far 
from  the  signature  being  intended  to  give 
it  authenticity,  it  is  very  apparent  that  this 
form  of  signing  was  adopted  to  conceal  the 
name  of  the  writer.  His  purpose  was  not 
to  identify  himself  with  the  paper,  but  to 
prevent  even  a  suspicion  of  his  con- 
4-80  nection  with  it  in  anv  form.  *And 
no  one,  unacquainted  with  the  history 
of  the  man  and  his  family,  could  by  possi- 
bility tell  where  or  by  whom  the  letter  was 
written.  The  brother  to  whom  it  was  ad- 
dressed was  expected  to  understand  the 
allusion  from  his  own  independent  knowl- 
edge  of  the  writer  and  the  transactions  to 
which  he  refers.  If  the  letter  reached  its 
destination,  it  would  be  immediately  de- 
stroyed ;  if  it  did  not,  the  name  of  the  writer, 
and  even  his  residence,  would  be  unknown, 
and  his  narrative  without  interest  to 
strangers.  The  conclusion  is  irresistible, 
that  he  did  not  intend  this  '^initial"  letter 
as  a  signing  within  the  true  intent  and 
meaning  of  the  statute. 

Upon  the  whole  we  are  of  opinion  there 
is  no  error  in  the  decree,  and  that  it  must 
be  affirmed. 

Decree  affirmed. 


490        *Ergenbright  &  als.  v.  Ammon's 

AdmV  &  ais. 

September  Term.  1875,  Staunton. 

Pldadaritts— Neglect— Liability.*— About  1849  M  exe- 
cuted his  bond  to  E  for  a  debt  be  owed  him,  with- 
out security.  E  died  In  1852,  and  A  qualified  as  his 
administrator,  and  as  flmardian  of  his  children. 
On  the  1st  of  January  1^.  M  and  K,  as  his  surety, 

•Pidiiciarie«  — Neglect  — LlebHIty.— See  upon  this 
subject,  V.  C.  1 2fl76:  8  Minor's  Inst  (2d  Ed.)  p.  580; 
Souttaall  ▼.  Taylor,  14  Oratt  273;  Chapman  v.  Shep- 
herd. 24  Qratt  877:  McClure  ▼.  Johnson,  14  W.  Va. 
432.  See  particularly,  as  to  the  extent  of  the  liabil- 
ity of  fiduciaries,  Douglass  y.  Stephenson,  76  Va.  747: 
Ixnrett'v.  Thomas,  81  Va.  245:  Lacy  v.  Stamper  et  als., 
27  Gratt.  42:  Sterling  ▼.  Wilkinson  €t  al$.,  83  Va.  791. 


executed  to  A,  guardian  of  the  legatees  of  E,  a 
paper.  Intended  to  be  a  bond,  payable  on  demand 
for  1086.68.  for  the  debt  of  M  to  E.  A  settled  his 
accounts  as  guardian,  charging  himself  with  this 
bond.  He  died  in  1867  or  1868,  when  the  bond  went 
Into  the  hands  of  his  administrators,  one  of  whom 
offered  it  to  the  wards,  but  they  declined  to  re- 
ceive it,  when  he  brought  suit  upon  it  against  M 
and  K,  recovered  judgment,  and  issued  execution 
in  December  1869,  which  was  unproductive.  From 
the  date  of  the  bond  to  the  end  of  the  war  M  and  K 
were  in  independent  circumstances.  At  the  end 
of  the  war  M  was  very  much  injured,  but  still 
owned  valuable  land.  K  was  injured  by  the  war, 
but  he  was  able  to  pay  his  debts  until  1869,  when 
his  land  was  greatly  Injured  by  a  flood.  Hbld: 
The  estate  of  A  is  liable  to  the  wards  for  the  debt 

This  was  a  suit  instituted  in  October  1870, 
in  the  County  court  of  Rockingham,  by 
Christina  J.  Erg-enbright  against  the  sur- 
viving administrator  and  heirs  of  Jacob 
Ammon,  deceased,  to  have  a  settlement  of 
the  accounts  of  said  Jacob  Ammon,  as 
guardian  of  herself  and  her  three  brothers 
and  sister,  and  that  his  lands  might  be  sub- 
jected, if  necessary,  to  pay  what  might  be 
found  due  to  them.  The  cause  was  referred 
to  a  commissioner  to  take  the  accounts ;  and 
the  only  question  was  as  to  a  single  bill  or 
note  executed  to  the  guardian  by  Henry  Mil- 
ler and  Joseph  H.  Kite.    The  County  court 

held  that  Ammon's  estate  was  not 
491      liable *for  that  debt;  and  upon  appeal 

to  the  Circuit  court  of  the  county  the 
decree  of  the  County  court  was  affirmed. 
Thereupon,  Christina  J.  Ergenbright  and 
her  brothers  and  sister  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was 
allowed.  The  case  is  fully  stated  by  Judge 
Moncure,  in  his  opinion. 

Berlin  and  Hamsbarger,  for  the  appel- 
lants. 

Woodson  and  Compton,  for  the  appellees. 

Moncure,  P.  delivered  the  opinion  of  the 
court. 

The  controversy  in  this  case  is  about  a 
bond  or  note  in  these  words: 

''On  demand  we  promise  and  oblige  our- 
selves, heirs,  &c.,  to  pay  Jacob  Ammon, 
guardian  for  legatees  of  Jacob  B.  Argen- 
bright,  the  sum  of  nine  hundred  and  thirty- 
six  dollars  and  sixty-three  cents  for  value  re- 
ceived, as  witness  my  hand  this  1st  January 
1853. 

Henry  Miller,    [Seal.] 
Jas.  H.  Kite,     [Seal.]*' 

The  controversy  is  between  the  wards,  or 
late  wards,  of  said  Jacob  Ammon,  five  in 
number,  to  wit :  Christina  J.  Ergenbright,. 
alias  Argenbright,  and  others,  children, 
described  in  said  bond  or  note  as  ''legatees 
of  Jacob  B.  Argenbright,*'  and  the  said 
guardian's  representatives,  he  being  dead; 
and  the  question  is,  whether  the  loss  of  the 
money  due  upon  the  bond  or  note  should 
fall  on  the  said  wards,  or  on  the  estate  or 
representative  of  the  said  guardian;  the 
debtors  in  said  bond  or  note  having  become 
insolvent,  without    having   paid   the  same. 


163 


26  GRATT. 


Virginia  Rbports,  Annotatbd. 


492,  493,  404. 488 


The  commissioner  by  his  report  charged 
the  guardian  with  the  debt ;  but  made 

492  an   alternative    statement    *charging 
each  of  the   five  wards  with  one-fifth 

of  the  debt.  The  court  below,  on  the  24th 
day  of  January  1873,  being  **of  opinion  that 
the  estate  of  Jacob  Ammon  ought  not  to  be 
held  responsible  for  the  debt  due  from 
Henry  Miller  and  Jospeh  H.  Kite  to  said 
Ammon  as  guardian"  aforesaid;  *' neither 
the  said  Jacob  Ammon  in  his  lifetime,  or 
his  administrators,  having  been  guilty  of 
such  negligence  or  mala  fides  in  regard  to 
said  debt  as  to  justify  charging  said  estate 
of  Jacob  Ammon  therewith;"  confirmed 
the  said  alternative  statements,  and  decreed 
accordingly.  From  that  decree  this  appeal 
was  applied  for  and  obtained. 

In  the  petition  for  the  appeal  three  errors 
are  assigned: 

**lst.  Because  the  other  statement  of 
commissioner  A.  M.  Newman,  which 
charges  said  Jacob  Ammon's  estate  with  the 
Miller  and  Kite  debt  of  $936.65,  should  have 
been  confirmed,  and  not  the  said  alternate 
statement,  which  was  confirmed. 

2nd.  Because,  had  suit  been  instituted 
within  a  reasonable  time,  the  said  Miller 
and  Kite  debt  might  have  been  secured  and 
made;  and  that  by  reason  of  gross  negli- 
gence on  the  part  of  said  guardian  and  his 
personal  representatives,  said  debt  has  been 
lost. 

3rd.  Because,  before  any  suit  was  insti- 
tuted, said  note  of  Miller  and  Kite  was 
barred  by  the  statute  of  limitations." 

The  third  assignment  of  error  is  imma- 
terial, in  the  view  we  propose  to  take  of 
the  case,  and  no  further  notice  will  there- 
fore be  taken  of  it. 

Three  witnesses  were  examined  in  the 
case.  Two  of  them  in  behalf  of  the  repre- 
sentatives of  the  guardian,  and  one  in  be- 
half of  the  wards.  First,  Henry  Miller,  the 
principal  debtor,  was  examined  in  behalf  of 
the   guardian's    representatives.     He 

493  testified  *that   he   gave   his   bond  to 
Jacob  Krgen bright  three  or  four  years 

before  his  death  for  a  lot  of  hogs,  gave  no 
security  in  the  bond,  and  was  requested  to 
give  none.  After  the  death  of  Mr.  Ergen- 
bright,  this  bond  came  into  the  hands  of 
Jacob  Ammon,  as  the  guardian  of  said 
Ergen bright 's  children.  Witness  then  took 
up  the  bond  he  had  executed  to  Jacob 
Ergenbright,  and  executed  the  bond  or  note 
which  is  the  subject  of  controversy  in  this 
suit  to  Jacob  Ammon  as  guardian,  with 
Joseph  H.  Kite  as  security.  At  the  date 
of  the  bond  or  note,  on  the  1st  of  January 
1853,  and  up  to  1861,  witness  had  property 
over  and  above  what  he  owed.  L<ost  during 
the  war,  by  the  sale  of  land  for  Confederate 
money,  in  negroes,  horses,  crops,  debts, 
&c.,  not  less  than  from  $22,000  to  $25,000. 
Thought  his  property,  at  the  time  he  gave 
his  testimony,  would  not  meet  his  debts. 
His  inability  to  pay  his  debts  was  the  re- 
sult of  losses  sustained  during  the  war. 
Thought  his  surety,  Joseph  H.  Kite,  was 
very  good.     He  owned  a  good  deal  of  prop- 


erty, but  lost  the  greater  portion  by  fire 
and  the  flood  of  September  1870. 

On  cross-examination,  the  witness  said 
that  if  the  guardian  had  instituted  suit  and 
obtained  judgment  previous  to  the  war,  the 
debt  could  have  been  secured.  If  he  or  his 
personal  representative  had  instituted  suit, 
and  obtained  judgment  since  the  war,  and 
previous  to  September  1870,  witness  thought 
the  debt  would  have  been  secured.  In  Oc- 
tober, or  November  of  that  year.  Kite's 
property  was  sold  under  execution,  and  pro- 
duced some  $600  or  $700.  Y.  C.  Ammon, 
one  of  the  representatives  of  Jacob  Ammon. 
called  on  witness  during  the  war,  in  1862 
or  1863,  witness  thought,  before  he  lost  his 
property,  and  said  that  he,  Y.  C.  Ammon, 
had  gotten  in  his  hands,  after  the  death  of 
his    father,    the    bond    witness   owed 

494  Jacob  Ergenbright*s  ^heirs,  and  stated 
that    he,    Y.    C.    Ammon,    wanted  a 

portion  of  the  money  to  pay  to  some  of  the 
heirs.  Witness  promised  to  pay  him  a  por- 
tion at  some  future  time,  and  remarked,  if 
he  had  doubts  as  to  the  debt,  witness  woold 
give  him  additional  security ;  but  he  seemed 
to  be  satisfied  with  the  witness  and  Kite. 

2nd.  Joseph  A.  Hammon,  sheriff,  or  dep- 
uty sheriff  of  Rockingham  county,  was  ex- 
amined in  behalf  of  the  wards.  He  testified 
that  he  had  an  execution  in  the  name  of 
John  Argabright's  adm'or  v.  Henry  Miller 
and  Joseph  H.  Kite,  for  $670.80  and  interest 
and  costs,  and  made  on  said  execution 
$715.07,  at  a  sale  of  property  levied  on  Oc- 
tober 28,  1869.  His  acquaintance  with  their 
pecuniar)'  condition  commenced  in  1867;  he 
collected  all  the  executions  he  had  against 
said  Kite  up  to  the  present  one ;  had  several 
against  Miller,  but  could  make  nothing  out 
of  him  from  his  personal  estate;  considered 
Kite  good,  but  Miller  insolvent. 

3d.  Dr.  S.  P.  H.  Miller  was  examined  in 
behalf  of  the  guardian's  representatives: 
testified  that  he  had  been  acquainted  with 
the  pecuniary  condition  of  Miller  and  Kite 
since  1857  or  1858 :  looked  upon  them  at  that 
time,  and  up  to  the  disasters  of  the  war  as 
solvent:  at  the  time  of  giving  his  testimony 
he  did  not  think  either  of  them  solvent: 
thought  the  prime  cause  of  their  insolvencj 
was  their  losses  during  the  war.  They 
owed  debts  previous  to  the  war ;  during  the 
war  they  made  nothing,  and  their  debts 
accumulated  by  interest.  This  accumulation 
of  interest,  and  the  loss  of  slaves,  &c.,  bj 
Henry  Miller,  were  the  causes  of  his  insol- 
vency. The  same  causes  apply  to  Kite ;  and, 
in  addition,  he  lost  heavily  by  the  flood. 
Witness  considered  that  a  judgment  ob- 
tained against  these  parties,  at  November 
court  1869,  for  about  $1,000,  could  have 
been    made   of  'Mr.    Kite.     His  real 

495  estate,  in  1869,    was  ♦worth  not  less 
than  $16,000  to  $18',000.     The  damage 

to  his  real  estate  by  the  flood  witness  sup- 
posed was  $8,000.  Miller,  in  1869,  owned 
two  hundred  and  thirty-five  acres  of  land, 
assessed  at  $35  per  acre.  Witness  thought 
that  a  debt  of  $1,000,  if  judgment  had  betn 
obtained  in  1867  or  1868,  could  not  have  been 
made  oi  Henry  Miller. 
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In  the  answer  of  John  B..  Amnion,  surviv- 
ing- administrator  of  Jacob  Ammon,  he 
says  that  after  the  war,  by  the  results  of 
w^hich  the  aforesaid  debtors,  Miller  and 
Kite,  were  reduced  in  their  financial  condi- 
tion, and  when  it  was  doubtful  whether  or 
not  they  would  be  able  to  pay  their  debts, 
he  * 'offered  the  above  mentioned  bond  to 
the  wards  of  Jacob  Ammon,  but  they  de- 
clined to  receive  it,  and  thereupon  this 
respondent  brought  suit  upon  it,  obtained  a 
judgment,  upon  which  execution  issued, 
and  was  returned  *no  property,'  as  will 
appear  from  exhibit  2,  herewith  filed." 
That  exhibit  is  a  part  of  the  record,  and  is 
a  copy  of  said  execution  and  return,  the 
execution  bearing  date  the  3d  day  of  Decem- 
ber 1869. 

On  whom  should  the  loss  of  this  debt  of 
Miller  and  Kite  fall?  on  the  wards  or  on 
the  guardian?  The  court  below  thought, 
and'  so  decreed,  on  the  wards.  Whether 
that  decree  is  correct  or  erroneous  is  the 
question  we  now  have  to  solve. 

We  are  of  opinion  that  the  decree  is  erro- 
neous, and  that  the  loss  ought  to  fall  not 
on  the  wards,  but  on  the  said  guardian  or 
his  estate. 

We  think  it  extremely  doubtful   from  the 
record,  to  say   the    least,    whether  the  debt 
of  Miller  and  Kite    ever   was   regarded   or 
intended  by  the  guardian   as  a  debt  due  to 
his  wards.     The  debt  of   Miller,  which  was 
the  consideration  of  the  debt  of   Miller  and 
Kite,     was     due     to    the     father     of     the 
wards,  Jacob  Brgenbright,    of  whom 
406    *it  seems  Jacob  Ammon   was  admin- 
istrator; and  although  the  latter  took 
the  bond  of  Miller  and  Kite  for  the  amount, 
payable  to  himself   as    '^guardian   for  the 
legatees  of  Jacob   Argenbright, "    yet   this 
may  have  been  a  mere  descriptio  personae, 
and  he  may  have  given  his  wards  credit  for 
the  amount  and  held   the   bonds  as  his  own 
property.    Whether   this    was    his   original 
intention  or  not,    it  seems  that  afterwards 
he  so  treated  the  matter;  and   that  neither 
he  nor  his  representatives  ever  made  any 
return,  or  rendered  any  account,  of  the  debt 
as  part  of  the  estate  of  his  wards  until  1869, 
after  the  debt  had  become  worthless,  when 
John  B.    Ammon,    surviving   administrator 
of    the    guardian,  offered    the    bond  to  the 
wards   as   aforesaid.     It    appears   that    the 
accounts  of  the  guardian   and   his  adminis- 
trator   were   frequently,    if   not   regularly, 
settled ;  though  some  of  them  seem   to  have 
been  destroy^  by  the  public  enemy   during 
the  war — some  of  them   however  were   pre- 
served— and  it   does  not  appear   that  in  any 
account   settled    before    the   institution    of 
this  suit,  the  guardian  or  his  representatives 
claimed  any  credit  for  this  debt,  or  referred 
to  it  in  any    way ;.  on   the   contrary,    in  all 
the  accounts  then  settled  of  which  we   have 
any    copy  or  trace   in   the  record,  that  debt 
is  included   in  the  amount   charged   to   the 
g-uardian   and  credited   to   the   wards;  thus 
forming  a  part  of  the   balance  reported   as 
due  to  the  wards  respectively.     Now  if  this 
be  the  true  state  of  the  case,   nothing  can 


be  plainer  than  that  it  was  too  late,  in  1869 
for  the  first  time,  for  the  guardian  or  his 
representative  to  claim  credit  for  this  debt, 
in  the  settlement  of  his  account  with  his 
wards;  and  that  it  must  remain  charged  to 
him,  as  it  had  long  previously  been  by 
himself. 

But  if  it  be  considered  as  a  debt  still  due 
to  the  wards,  and  as  never  having  been 

497  intended     by    the    *guardian     to    be 
charged   to   himself;  has   it  not  been 

lost  by  the  default  of  the  guardian  and  his 
representatives,  and  are  not  he  and  they 
responsible  for  the  loss  of  it,  and  chargeable 
with  the  amount  of  it  in  the  settlement  of 
the  fifuardianship  account? 

We  are  of  opinion  that  this  question  must 
be  answered  in  the  affirmative.  When  Jacob 
Ammon  died,  in  1867  or  '8,  he  ceased  of 
course  to  be  guardian  of  the  Ergenbrights, 
and  the  estate  of  his  wards  should  then,  at 
least  have  been  delivered  to  them  if  of  age ; 
and  if  not,  to  another  and  succeeding 
guardian;  and  if  none,  should  have  been 
brought  into  court  and  invested  under  the 
order  of  the  court  for  them.  Instead  of 
that,  the  bond  or  note  never  was  brought 
into  court,  nor  reported  to  the  commissioner 
as  part  of  the  estate  of  the  wards,  and  never 
was  offered  to  them,  nor  were  they  ever  in- 
formed of  it,  so  far  as  the  record  shows, 
until  1869;  but  remained  in  the  possession  of 
the  guardian  and  his  representatives,  with- 
out any  suit  being  brought  upon  it  until  that 
time.  Whereas,  in  the  meantime,  both  the 
debtors,  who  were  perfectly  solvent  when 
the  debt  was  created,  became  perfectly  in- 
solvent— the  principal.  Miller,  having  been 
ruined  by  the  war,  and  the  surety,  Kite, 
having  been  ruined  by  the  war  and  by  a 
flood,  which  happened  several  years  there- 
after. If  suit  had  been  brought  for  the  debt 
at  any  time  before  1869  it  might  have  been 
made.  Such  suit  ought  to  have  been  brought 
by  the  guardian  or  his  representatives  long 
before  that  time,  supposing  the  debt  to  be 
still  due  to  the  wards.  Certainly  it  was  the 
duty  of  Jacob  Ammon 's  administrator  to 
put  the  debt  in  suit ;  if  not  sooner,  at  least 
when  Miller,  the  principal  debtor,  had  be- 
come insolvent  by  the  results  of  the  war. 
There  was  then  but  one  solvent  debtor 

498  remaining,  and  he  was  a  surety,  *and 
the    administrator   certainly    had    no 

right  to  hold  up  the  debt  longer  at  the  risk 
of  the  wards.  Though  Kite  was  still  sol- 
vent, he  might  become  otherwise,  as  he 
afterwards  did,  before  judgment  was  recov- 
ered for  the  debt  in  1869.  It  was  a  time  of 
doubt  and  danger,  when  fiduciaries  had  no 
right  to  delay  the  collection  of  debts,  and 
certainly  no  right  to  delay  the  institution 
of  suits  therefor,  whereby  security  might 
be  obtained  by  judgment  and  execution. 
Several,  if  not  all,  of  the  wards  had  become 
of  age  before  1869,  and  if  the  debt  was  con- 
sidered as  still  due  to  them,  they  ought  to 
have  been  informed  of  the  fact,  and  their 
consent  ought  to  have  been  obtained  to  the 
long  indulgence  which  was  given. 

We  are  therefore  of  opinion  that  the  de- 
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cree  of  the  court  below  ought  to  be  reversed ; 
that  the  estate  of  Jacob  Ammon  ought  to 
be  held  responsible  for  the  said  debt ;  that 
the  report  of  commissioner  Newman,  charg- 
ing the  said  estate  with  the  said  debt,  and 
not  his  alternate  statement  charging  each 
of  the  said  wards  with  one-fifth  of  the  said 
debt,  ought  to  be  confirmed,  and  that  the 
cause  ought  to  be  remanded  to  the  court 
below  for  further  proceedings  to  be  had 
therein  in  conformity  with  the  foregoing 
opinion.  And  that  liberty  ought  to  be 
reserved  to  the  representatives  of  said  Jacob 
Ammon  to  apply,  by  further  proceedings  in 
this  suit,  for  any  relief  to  which  they  may 
be  entitled  against  the  administrators  of 
said  Jacob  Ammon,  or  either  of  them,  or 
the  estates  of  them,  or  either  of  them,  on 
account  of  the  default  of  them,  or  either  of 
them,  in  regard  to  the  collection  of  the  said 
debt. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  ma- 
499  turely  considered  the  transcript  ♦of 
the  record  of  the  order  aforesaid,  and 
the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  the  estate  of  Jacob  Ammon 
ought  to  be  held  responsible  to  the  appel- 
lants for  the  debt  due  by  Henry  Miller  and 
Jos.  H.  Kite,  in  the  proceedings  in  this 
case  mentioned ;  that  the  report  of  commis- 
sioner Newman,  charging  the  said  estate 
with  the  said  debt,  and  not  his  alternate 
statement,  charging  each  of  the  appellants 
with  one-fifth  of  the  said  debt,  ought  to  be 
confirmed,  and  that  the  said  decree  appealed 
from  is  erroneous,  and  ought  to  be  reversed : 
therefore  it  is  decreed  and  ordered  that  the 
said  decree  be  reversed  and  annulled,  and 
that  the  appellants  recover  of  the  appellee, 
John  B.  Ammon,  surviving  administrator 
of  Jacob  Ammon,  deceased,  out  of  the  estate 
of  the  said  Jacob,  which  is  now  in,  or  may 
hereafter  come  to,  the  hands  of  the  said 
administrator  to  be  administered,  the  costs 
by  the  said  appellants  expended  in  the 
prosecution  of  their  appeal  aforesaid  here, 
for  which  said  costs  the  whole  estate  of  said 
Jacob,  of  whatever  it  may  consist,  and  in 
whosesoever  hands  it  may  be,  shall  be 
liable. 

And  it  is  further  decreed  and  ordered  that 
this  cause  be  remanded  to  the  court  below 
for  further  proceedings  to  be  had  therein 
in  conformity  with  the  foregoing  opinion; 
and  that  liberty  be  reversed  to  the  repre- 
sentatives of  said  Jacob  Ammon  to  apply 
by  further  proceedings  in  this  suit  in  the 
said  court  for  any  relief  to  which  they  may 
be  entitled  against  Yelverton  C.  Ammon 
and  John  B.  Ammon,  administrators  of  said 
Jacob  Ammon,  or  either  of  them,  or  the 
estates  of  them,  or  either  of  them,  on  ac- 
count of  the  default  of  them,  or  either  of 
them,  in  regard  to  the  collection  of  the  said 
debt ;  which  is  ordered  to  be  certified  to  the 
said  Circuit  court  of  Rockingham  county. 

Decree  reversed. 


600  *Frazier  v.  Frazier  &  als. 

September  Term,  1875.  Staonton. 

pArtitlon— By  Judicial  Proceedlfiffs— Sale.*— F  and  E 

owned  one-half  of  two  tracts  of  land,  one  in  Bath 
county,  called  tbe  Batb  Alnm,  and  the  other  in 
Rockbridflre,  called  the  Rockbridge  Alnm.  Tbe 
other  half  of  these  tracts  was  owned  by  J.  an 
Infant  affed  17  years,  subject  to  his  motlier'* 
dower;  and  she  had  married  P,  who  becajne  the 
aruardlan  of  J.  F  sold  the  Bath  Alnm  tra^t  with 
some  furniture  to  B,  for  890,000  Confederate  8  p&r 
cent,  bonds,  subject  to  the  ratification  of  the  conn. 
F  &  R  then  brought  their  suit  in  equity  to  have 
the  sale  ratified,  alleflrluff  that  the  property  coold 
not  be  conveniently  divided,  and  that  it  was  for 
the  interest  of  all  parties,'  including-  the  infant. 
that  the  property  should  be  sold.  P  &  wife  and  J 
answered,  concurring  in  the  statements  of  tbe  bill. 
and  in  the  prayer  that  the  sale  to  B  shonld  be  con- 
firmed. Three  witnesses  concur  in  sustaining  the 
statements  of  the  bill,  and  that  the  price  iis  a  full 
price  for  the  land.  And  the  court  conHrms  the 
sale.  When  J  comes  of  aire  he  files  a  bill  to  set 
aside  the  sale.    Hbld: 

I.  5ame— Same— Conclusiveness  of.— The  suit  of  F  Jt 
R  was  a  suit  for  partition,  and  the  proceedings 
having  been  regular  throughout,  the  fact  tl&at  the 
sale  was  made  for  Confederate  bonds,  which 
have  since  become  worthless,  is  no  ffroond  for 
setting*  aside  the  sale. 

a.  5ame— node  of  Maklnar  Divisions.— The  fact  that 
the  parties  owned  another  tract  of  land  in 
another  county,  and  that  it  did  not  appear  that 
partition  in  kind  of  the  two  tracts  could  not  be 
made,  is  not  ground  for  setting  aside  the  sale: 
the  parties  not  wishing  to  sell  this  other  tract, 
which  was  productive. 

3.  5ame— Valuation.— The  fact  that  the  witness 
spoke  of  the  value  of  the  land,  not  referring  to 
the  furniture,  which  was  not  worth  more  le,OQO  or 
12,500  in  Confederate  money,  but  estimating  the 
price  to  be  sriven  as  a  very  full  price  for  the  land, 
is  not  flTounds  for  setting  aside  the  sale:  espe* 
cially  as  this  objection  was  not  made  until  the 
court  had  decreed  to  dismiss  the  bill,  when  it 
was  set  up  by  an  amended  bill. 

601  *This   was  a  suit   in  equity  in    the 
Circuit  court  of  Bath  county,  broug^bt 

in  1868  by  James  A.  Frazier  agrainst  William 
Frazier,  Joseph  Baxter  and  others,  to  set 
aside  a  sale  of  land  made  in  1863,  when  he 
was  an  infant.  There  was  a  decree  in  the 
cause  made  on  the  23d  of  April  1874,  by 
which  the  bill  and  amended  bill  of  the 
plaintifiP  was  dismissed ;  and  he  thereupon 
obtained  an  appeal  to  this  court.  The  case 
is  stated  in  the  opinion  of  the  court  deliv- 
ered by  Jud^e  Christian. 

Wm.  J.  Robertson,    Jno.    Letcher    and  H. 
B.  Michie.  for  the  appellant. 


*Partition— By  Judicial  Proceedings— Sale.— Ftor  the 

principle  that  a  decree  of  partition  of  a  court  of 
competent  jurisdiction  is  binding  and  cannot  be 
attacked  collaterally  except  on  the  ground  of  fraud 
or  surprise,  see  Wilson  v.  Smith,  22  OratL  -108;  r\>x  t. 
Cottage,  etc.,  Ass'n,  81  Va.  077;  Marrow  v.  Brinkley.85 
Va.  65.  See  also,  V.  C.  $  2564.  as  to  partition  by  de> 
cree  of  court. 
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6.  M.  Cochran,  for  the  appellees. ' 

Christian,  J.  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  is  filed  by  the  appel- 
lant, James  A.  Frazier,  under  the  seventh 
section  of  chapter  178,  Code  of  1860,  which 
secures  to  an  infant  the  right  within  six 
months  after  he  arrives  at  the  age  of 
tw^enty-one  years,  to  show  cause  against  a 
decree  directing  a  sale  of  his  land  during 
his  minority. 

The  object  of  the  bill  is  to  impeach  and 
set  aside  a  decree  of  the  Circuit  court  of 
Bath  county,  pronounced  on  the  15th  day  of 
May  1863,  in  the  suit  of  John  8.  Randolph 
and  Wm.  Frazier  v.  Porter  &  wife  &  others. 
The  record  in  that  case  discloses  the  follow- 
ing facts:  Randolph  and  William  Frazier 
and  John  W.  Frazier  were  joint-tenants  of 
two  tracts  of  land,  one  lying  in  Bath  county, 
known  as  the  Bath  Alum  Springs,  and  the 
other  lying  in  Rockbridge  county,  known 
as  the  Rockbridge  Alum  Springs.  In  both 
these  tracts  Randolph  and  William  Frazier 
owned  one  undivided  moiety,  and  John 
602  W.  Frazier  the  other.  *During  this 
joint-tenancy  John  W.  Frazier  died, 
leaving  as  his  sole  heir  at  law  the  appellant, 
James  A.  Frazier,  who  inherited  from  his 
father  the  two  moieties  in  said  tracts  of 
land  subject  to  the  dower  of  his  mother. 
Mrs.  Frazier  subsequently  intermarried 
^with  Stephen  A.  Porter,  who  qualified  as 
the  guardian  of  her  son,  James  A.  Frazier. 
In  F«bruary  1863,  Randolph  and  Frazier 
being  desirous  to  have  partition  of  the  *'Bath 
Alum'*  property,  and  satisfied  that  it  could 
not  be  divided  in  kind,  (Stephen  A.  Porter 
t>eing  of  the  same  opinion, )  a  contract  of 
sale  was  entered  into  between  William 
Frazier,  ''acting  for  himself,  his  partner, 
Randolph,  and  for  and  on  behalf  of  Stephen 
A.  Porter,  guardian  of  James  A.  Frazier,'* 
of  the  one  part,  and  Joseph  Baxter  of  the 
other  part,  by  which  contract  it  was  agreed 
to  sell  to  the  said  Joseph  Baxter  the  prop- 
erty known  as  the  **Bath  Alum  Springs,*' 
with  the  household  and  kitchen  furniture, 
(excepting  the  furniture  of  two  rooms,)  for 
the  sum  of  thirtv  thousand  dollars  in  Con- 
federate States  8  per  cent,  bonds. 

This  sale  was  made  expressly  upon  condi- 
tion that  it  was  to  be  ratified  by  a  decree 
of  the  Circuit  court  of  Bath,  upon  proper 
proceedings  to  be  had  in  that  court.  In  the 
meantime  Baxter  was  to  deposit  with  R. 
H.  Maury  Sl  Co.,  bankers,  in  the  city  of 
Richmond,  Confederate  bonds,  bearing  8 
per  cent,  interest,  to  the  amount  of  $30,000, 
to  await  the  action  of  said  Circuit  court. 

Accordingly     on   the        day    of  1863 

a  bill  was  filed  by  Randolph  and  Frazier  in 
the  Circuit  court  of  Bath  county,  to  which 
bill  Stephen  Porter  and  wife,  James  A. 
Frazier,  the  infant,  Stephen  Porter,  guard- 
ian of  James  A.  Frazier  and  Joseph  Baxter, 

were  made  defendants. 

603        *The  biU  set  forth  with  much  detail 

how  the  property  had   been   acquired, 

for  what  purpose   it  had  been  used,  and  the 

joint    interest    of    the  .owners    therein.     It 


alleges  the  impracticability  of  a  partition  in 
kind,  and  the  advantages  to  all  interested 
in  having  a  sale  for  partition.  It  sets  forth 
as  reasons  for  a  sale  the  fact,  that  the  prop- 
erty had  been  used  as  a  watering  place, 
which  constituted  its  chief  value;  that  the 
buildings  were  rapidly  going  to  decay  and 
ruin,  being  then  used  as  a  hospital  for  Con- 
federate soldiers;  that  the  enterprise  of 
keeping  the  Bath  Alum  Springs  had  never 
been  profitable;  and  that  it  could  not  again 
be  used  for  that  purpose  without  large  ex- 
penditure of  money  in  the  way  of  repairs. 
With  the  bill  is  exhibited  the  contract  of 
sale  with  Baxter,  which  the  court  is  asked 
to  ratify  and  confirm  as  a  sale  for  a  full 
and  fair  price,  and  one  in  every  way  ad- 
vantageous to  the  parties  interested. 

The  answer  of  Porter  and  wife  admits 
that  partition  cannot  be  made  in  kind  ad- 
vantageously to  the  parties  interested,  and 
**that  the  best  mode  of  disposing  of  said 
property  would  be  a  sale,  and  the  disposi- 
tion of  the  proceeds  of  sale,  according  to 
the  rights  of  the  parties ;  and  that  therefore 
they  willingly  concur  in  the  sale  made  by 
the  plaintiffs  to  their  co-defendant  Joseph 
Baxter,  as  stated  in  the  plaintiff's  bill,  at 
the  price  of  thirty  thousand  dollars;  and 
respectfully  ask  that  the  said  sale  may  be 
confirmed  by  a  decree  of  the  court,  and  the 
proceeds  thereof  legally  disposed  of.*' 

The  separate  answer  of  Stephen  A.  Porter, 
as  guardian  of  the  appellant,  James  A. 
Frazier,  is  also  filed,  in  which  *'he  admits 
that  the  buildings  of  the  *Bath  Alum'  have 
become  very  much  dilapidated  and  out  of 
repair,  so  that  it  would  take  a  large  amount 
to  put  them  in  a  proper  state  of  repair. 
604  He  also  admits  the  *said  *Bath  Alum' 
could  not  be  advantageously  divided 
between  the  parties  interested  therein  by 
metes  and  bounds;  and  that  the  interest  of 
all  parties  concerned  would  be  greatly  pro- 
moted by  a  sale  thereof,  and  more  especially 
would  his  ward  be  greatly  benefited  by  such 
a  sale ;  and  influenced  by  that  consideration 
he  most  heartily  concurred,  and  still  concurs, 
in  the  sale  made  by  William  Frazier  for 
himself  and  on  behalf  of  other  parties  in 
interest  to  Joseph  Baxter  on  6th  February 
1863  *  *  *  ;  that  said  sale  was  for  a 
full  and  very  adequate  price,  and  highly 
advantageous,  so  far  as  his  ward  is  con- 
cerned;**' and  asks  that  the  court  may  con- 
firm said  sale. 

A  guardian  ad  litem  was  appointed  for  the 
infant,  and  he  also  files  his  concurrence. 
The  infant  (the  appellant)  being  over  the 
age  of  fourteen  years,  ( then  being  seventeen 
years  of  age, )  his  answer  is  also  filed,  in 
which  he  says:  **The  sale  made  of  the 
*Bath  Alum*  Springs  is  highly  advantageous 
to  the  parties  interested  therein,  and  espe- 
cially to  the  respondent,  and  that  the  con- 
sideration agreed  to  be  paid  by  said  Joseph 
Baxter  is  fully  adequate ;  that  he  is  there- 
fore willing  that  the  sale  should  be  con- 
firmed ;  but  being  under  the  age  of  twenty- 
one  years  he  submits  his  interest  to  the 
protection  of  the  court." 

The  depositions  of  three  highly  respect- 
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able  witnesses,  who  were  well  acquainted 
with  the  property  and  its  then  present  con- 
dition, were  taken  and  returned  to  the  court. 
They  all  agree  in  four  most  material  facts: 
1st,  that  the  property  is  of  such  a  character 
that  it  could  not  be  divided  in  kind ;  2d, 
that  it  was  rapidly  depreciating  and  going 
to  ruin ;  3d,  that  the  price  offered  by  Baxter 
was  a  full  and  adequate  price ;  and  4th,  that 
it  was  to  the  manifest  interest  of  all  parties 
that  the  sale  made  to  Baxter  for  thirty 
606  ^thousand  dollars  cash  should  be  con- 
firmed by  the  court. 

On  the  15th  of  May  1863,  the  cause  coming 
on  to  be  heard  on  the  bill  and  answers, 
exhibits  filed,  and  examination  of  witnesses, 
and  the  court  being  of  opinion  that  the 
Bath  Alum  Springs  property  was  altogether 
**incapable  of  division  by  metes  and  bounds, 
without  great  injury  and  sacrifice  of  the 
rights  and  interests  of  those  entitled,  that 
a  sale  for  division  is  not  only  absolutely 
necessary,  but  that  even  if  the  subject  were 
susceptible  of  division  in  kind,  a  sale  of 
the  subject  would  better  promote  the  inter- 
ests of  the  infant  defendant,  as  well  as  the 
adults,  than  a  specific  allotment  and  divi- 
sion ;"  and  being  further  of  opinion  that  the 
sale  to  the  defendant,  Baxter,  for  thirty 
thousand  dollars  in  Confederate  8  per  cent, 
bonds  is  judicious,  and  for  a  full  and 
adequate  price,"  the  said  sale  to  Baxter 
was  ratified  and  confirmed  by  the  court. 

After  the  close  of  the  war,  and  after  by 
its  result  Confederate  bonds  had  become 
worthless,  the  infant  defendant  in  the  suit 
of  Randolph  Sl  Frazierv.  Porter  &c.,  (James 
A.  Frazier)  having  arrived  at  age  filed  his 
bill,  in  which  he  claimed  the  right  to  show 
cause  against  the  decree  in  that  suit  above 
referred  to,  and  impeached  the  decree  upon 
various  grounds.  The  cause  came  on  to  be 
heard  upon  the  bill  and  answers  and  depo- 
sition of  witnesses,  and  the  Circuit  court 
of  Bath  pranounced  its  decree,  in  which  it 
was  held  that  the  case  of  Frazier  &  Ran- 
dolph V.  Stephen  A.  Porter  et  als.,  was  a 
suit  for  partition  under  the  one  hundred  and 
twenty-foarth  chapter  of  the  Code  of  Vir- 
ginia (1860);  that  all  the  proceedings 
were  regular;  that  it  was  satisfactorily 
proven  by  intelligent  and  disinterested  wit- 
nesses, that  the  Bath  Alum  Springs 
508  ''^property  was  incapable  of  division 
in  kind;  that  the  property  was  rapidly 
going  to  decay;  that  the  interest  of  the 
plaintiff,  then  a  minor,  would  be  promoted 
by  a  sale,  and  the  price  agreed  to  be  paid 
by  the  defendant,  Joseph  Baxter,  was  fair 
and  adequate,  and  no  reason  now  appearing 
for  impeaching  the  decree  confirming  said 
sale  rendered  on  the  15th  day  of  May  1863, 
either  on  the  ground  of  fraud,  collusion  or 
error,  it  is  therefore  adjudged,  ordered  and 
decreed  that  the  plaintiff's  bill  (original 
and  amended)  be  dismissed.  It  is  from  this 
decree  that  an  appeal  was  allowed  by  this 
court. 

The  court  is  of  opinion  that  there  is  no 
error  in  this  decree  of  the  said  Circuit 
court. 

The  proceedings  in  the  suit   of  Frazier  & 


Randolph  v.  Porter  Sl  others,  were  all  reg- 
ular and  in  strict  conformity  with  the  pro- 
visions of  the  third  section  of  chapter  124, 
Code  1860. 

Under  the  pleadings  and  evidence  in  tiiat 
cause,  prepared  and  conducted  with  ttnusaal 
care,  conforming  in  every  respect  to  ail  tiie 
provisions  of  the  statute,  the  Circuit  court 
of  Bath  had  full  and  unquestioned  anthority 
to  decree  a  sale  of  the  subject.  It  had  the 
same  authority  to  ratify  and  confinn  a  con- 
tract of  sale  which  the  adult  parties  had 
already  entered  into,  upon  condition  of  its 
subsequent  ratification  by  the  court. 

The  complaint  of  the  appellant  that  the 
consideration  was  grossly  inadequate  be- 
cause it  was  sold  for  Confederate  money 
greatly  depreciated,  and  the  investment  for 
him  in  Confederate  bonds,  and  that  he  has 
thereby  lost  his  inheritance  withont  his 
assent,  is  one  made  in  the  light  of  sabse- 
quent  events;  and  is  not  such  cause  shown 
against  the  decree  as  can  now  impeach  or 
invalidate  it.  In  Walker's  ex'or  v-  Page 
&c.,  21  Gratt.  636,  this  court  held, 
607  that  **the  right  of  an  '^infant  to  show 
cause  against  a  decree  which  affects 
his  interests  after  he  arrives  at  afi^e  must 
be  limited  to  this  extent,  to  show  cause 
existing  at  the  rendition  of  the  decree,  and 
not  such  as  arose  afterwards.  The  qnestiou 
always  must  be,  can  any  cause  be  shown 
why  the  decree  at  the  time  it  was  rendered 
was  not  a  legal  and  binding  decree?' ' 

The  argument  now  made,  that  the    inter- 
ests of  the   infant  were  not   promoted,    be-- 
cause  the  land  was  sold   for  a  depreciated 
currency,  and  the  investment  made  in  Con- 
federate bonds,  which  proved  to  be  worthless, 
is,  as  was  said  in  Walker's  ex'or  v.    Page, 
**not  based   upon  the   evidence   before   the 
court  at  the  time  the  decree  was  entered  for 
a  sale  of  the  property,    is   not   made   in  the 
light  of  the  facts  then   existing  and  proved 
before    the  court,    but  upon    facts  existing 
subsequent  to  the   decree,  and   in  the    light 
of  events  that  happened   afterwards.     It  is 
easy  to  show   now,    after  the   close  of  the 
war,  after  Confederate   currency   and    Con- 
federate securities   have   perished,    that   as 
subsequent  events  have  transpired,  the   in- 
terest of  the  infant  has  not  been  promoted 
by  a  sale  of  his  real   estate.     And   if  such 
considerations  could   govern    the   adjudica- 
tions of  this  court,  then   every   sale   of  real 
estate    in    which    infants    were   interested, 
made  under  decrees   of   courts   during   the 
war,  must  be   vacated   and   annulled.     The 
conclusion    this    court     announced,    in    the 
case  above   cited,  after  a  most   careful   and 
deliberate  consideration,    was  this:  * 'If  the 
court    which     pronounced    t^e    decree    had 
jurisdiction  of  the  subject  and  the  parties; 
if  the  proceedings   were   regular  and  in  ac- 
cordance with  the   requirements  of  the  law, 
and  the  decree  is  sustained  and  justified  by 
the  evidence  there   introduced,    the   in^nt, 
upon  arriving   at  age,   will  not   be  allowed, 
as  against  a   bona  fide    purchaser,    to 
508    go  out  of   the    record   to  *show   that, 
upon  facts  and  events   arising  subse- 
quent to  the  rendition  of  the  decree,his  inter- 
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cats  were  not  promoted  by  a  sale  of  his  real 
estate;  especially  when  these  subsequent 
events  were  the  results  of  civil  and  political 
revolutions,  over  which  the  parties  and  the 
ooort  of  chancery  had  no  control,  and  could 
not  possibly  foresee."  These  principles, 
enunciated  in  the  case  of  Walker's  ex'or  v. 
Pag^e,  have  been  repeatedly  recognized  and 
reaffirmed  bv  this  court. 

But  the    case  before   us,  in   many   of   its 
aspects,  is  a  case  still  stronger  for  affirmance 
than  Walker  &  Page.    That  was  a   case  of 
the  sale  of  infant's   land  under  a  bill  filed 
by    the  guardian.     This  is  a  case   of  parti- 
tion, in  which  the  adult  parties  were  inter- 
ested along  with  the   infant,    and   their  in- 
terests were  the  same  as  that  of  the  infant. 
One  of  the  plaintiffs,  William  Frazier,  was 
a  near  relative  of  the   infant,    and  had  the 
same    interest  as    the    infant.     The    co-de- 
fendants were  the  mother,   the   step-father 
and  guardian  of  the  infant.     All  the  parties, 
both  plaintiffs    and   defendants,    united   in 
asking  for  a  sale,  and  all  united  in  insisting 
that  the  property  could  not  be  conveniently 
divided    in   kind.     The   proceeding  was,  as 
it  properly   ought  to   have    been,  under  the 
provisions  of  the  124th  chapter.  Code  1860, 
and  not  under  chapter   128.     It   was   a  suit 
for  partition,  and  not  a  suit  for  the   sale  of 
infant's  land  by  the  guardian.     Every   re- 
quirement of  the  former  statute  was  strictly 
complied  with.     It  was   conclusively  shown 
both   that    partition    of  the  entire  subject 
could  not  be  conveniently   made,    and   that 
the  interests  of  the   parties   entitled   would 
be  promoted  by  a  sale.     It  is  true   that  one 
of  the  parties  entitled   was   an   infant ;  but 
the  third  section  of   chapter   124  expressly 
provides,  that  such   sale   for  partition  may 
be  made  ** notwithstanding  any  of  the  par- 
ties entitled  may  be  an  infant." 
609        ♦The  record  shows  that   the   suit  of 
Frazier  &  Randolph  v.  Porter  &  wife  & 
others,  was   conducted   with   unusual   care, 
not  only  observing  all   of   the  requirements 
under  chapter  124,  (Code   I860,)  but,    as  far 
as  possible,    those  of  chapter    128,   making 
the  guardian  of   the    infant   a  party,   with 
his  sworn  answer  approving   the   sale,  the 
infant    himself   a   party,  with    his  answer, 
(he  being  seventeen  years  of  age,)  approv- 
ing the  sale,  and  appointing  a  guardian  ad 
litem   for   the    infant.     All   these   answers 
concurred  in    asking  for  a  sale,    and  admit- 
ting that  the   land   could   not   conveniently 
be  divided   in   kind.     The  evidence  of   re- 
spectable  witnesses  all   concur    in   stating 
that  a  division  thereof   could  not   be  made, 
and  that  the  interest  of  all  parties  would  be 
promoted    by    a   ratification  of  the   sale  to 
Baxter;  which  all  concurred  in  opinion  was 
a  fnll  and   adequate   price.     All   this   con- 
curred in  bv  the  experienced  and  able  judge 
who  entered  the   decree,    made   it  a  case  in 
which  this  court  is  constrained  to  conclude 
cannot  now  be  impeached  or  invalidated. 

Bat  it  is  insisted  by  the  learned  counsel 
for  the  appellants,  that  the  parties  in  the 
suit  of  Frazier  &  Randolph  v.  Porter  & 
wife  et  als.  were  also  tenants  in  common, 
*ttd  joint  owners  in  the  * 'Rockbridge  Alum 


Springs,"  as  well  as  in  the  '*Bath  Alum," 
which  last  was  the  subject  of  the  suit  for 
partition,  and  that  partition  might  have 
been  made  in  kind  if  both  of  these  tracts 
of  land  had  been  taken  into  account  in  the 
suit  for  partition.  It  is  sufficient  in  an- 
swer to  the  objection,  to  note  the  fact,  that 
these  two  properties  are  not  only  entirely 
separate,  lying  more  than  twenty  miles 
apart,  but  are  situated  in  different  counties, 
one  being  in  the  county  of  Bath,  and  one  in 
the  county  of  Rockbridge.  The  latter  was 
valuable  and  remunerative  as  ''spring's 
property;"  the  other  was  never  a  successful 
enterprise;  was  occupied  at  the 
610  *time  the  decree  of  sale  was  entered, 
as  a  hospital,  liable  to  be  destroyed  on 
that  account  by  raiding  parties  of  the  Fed- 
eral army,  and  rapidly  falling  into  ruin 
and  decay.  Reasons  which-  applied  with 
full  force  to  sell  the  one  piece  of  property, 
had  no  application  to  the  other.  The  par- 
ties in  interest  could  not  be  compelled  to 
sacrifice  their  interest  in  the  "Rockbridge 
Alum"  property  lying  in  a  different  county 
and  a  different  jurisdiction,  in  order  to 
make  a  sale  of  the  "Bath  Alum"  property, 
which,  by  common  consent,  it  was  necessary 
to  sell  for  oartition. 

The  only  remaining  objection  to  the  de- 
cree of  the  Circuit  court  of  Augusta,  in 
the  case  of  Frazier  A  Randolph  v.  Porter  & 
wife  is,  that  the  contract  of  sale  made  by 
the  adult  parties  to  Baxter,  which  was  con- 
firmed by  the  court,  included  certain  per- 
sonal property,  being  the  furniture  left  at 
the  Bath  Alum  Springs,  and  that  the  testi- 
mony of  the  witnesses  was  confined  to  the 
value  of  the  real  estate. 

To  this  complaint,  it  is  sufficient  to 
say  that  this  objection  was  not  made  in 
the  original  bill  impeaching  the  decree, 
and  was  not  then  thought  of  as  a  ground  of 
invalidating  that  decree  until  after  the  suit 
had  progressed  to  a  final  decree:  then  an 
amended  bill  was  filed  for  the  first  time 
urging  this  point.  But  the  evidence  taken 
under  the  amended  bill  shows  that  this  old 
furniture  was  only  worth  some  $2,000  or 
$2,500  in  Confederate  money,  and  could  not 
have  been  a  material  element  to  change  the 
estimate  of  value  of  the  real  property  by 
the  witnesses,  who  all  agreed  that  the  pur- 
chase at  thirty  thousand  dollars  was  a  very 
high  price  for  the  property. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
Circuit  court  of  Bath,  and  that  the  same  be 
affirmed. 

Decree  affirmed. 


511 


*Onnohundro  v.  Hansen  &  als. 

September  Term,  1875,  Staanton. 


I.  Bonds— A5«lirn>nents  -Parties  to  Suit  by  Assignee.* 

—An  asslsmor  of  a  bond  secured  by  deed  of  trust 

•Bonds— Assignments— Parties  to  Suit  by  Assiipiee. 

— Tbe  rule  laid  down  in  the  principal  case,  that 
where  there  has  been  an  nncondltlonal  and  entire 
assignment  of  a  chote  in  action,  the  assisrnor  is  not  a 
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upon  land,  the  assisrnment  belnv  absolute,  is  not  a 
necessary  party  In  a  snit  by  tbe  assignee  asrainst 
the  vendee  of  the  obliffor.  to  subject  the  land  to 
satisfy  the  debt 
II.  Same— Same— Same.— H  and  B,  as  his  surety,  exe- 
cute their  bond  to  M,  executor,  for  land  purchased 
of  him  by  H,  and  which  H  afterwards  conveys  to  O. 
M  recovers  JudGrment  upon  the  bond  against  H  and 
B,  and  B  pays  the  debt,  and  M  assigns  it  to  him 
without  recourse.  On  a  bill  by  B  against  O  and  H 
to  sublect  the  land  to  satisfy  the  debt.  Hbld  : 
I.   Same— Same— Same.— Whether    B   claims   as 

assignee,  or  as  a  security  who  has  paid  the  debt, 

M  is  not  a  necessary  party, 
a.  Saffle—5ame— Subrogation.— B  is  entitled  to  have 

the  land  sold  to  pay  his  debt  without  proceeding 

first  against  H:  especially  as  O  did  not  ask  for 

such  a  decree  in  the  court  below. 
3.  Equities  between  Vendor  and  Vendee.— Q  may,  if 

he  chooses,  make  an  issue  in  this  case  between 

himself  and  H,  and  have  the  equities  between 

them  settled. 

By  deed  bearing*  date  the  13th  day 
of  December  1860,  William  W.  Minor, 
as  executor  of  Dabney  Minor,  deceased, 
conveyed  to  Bartlett  A.  Henson  a  tract 
of  land  lying  on  Mechunck  creek,  in  Al- 
bemarle county ;  and  by  deed  of  the  same 
date,  Henson  conveyed  the  same  land  to 
S,  V.  Southall,  in  trust  to  secure  the  pay- 
ment of  four  bonds  of  the  same  date  as  the 
deed,  and  each  for  $1,415.10,  given  by 
Henson  to  Minor  as  executor,  for  the  pur- 
chase money  of  the  land.  These  deeds 
were  duly  admitted  to  record  in  the  clerk's 
office  of  Albemarle  county  on    the   7th    of 

January  1861. 
612  *Bartlett  S.  Henson  paid  off  three 
of  the  bonds  to  Minor,  the  executor; 
and  then  by  deed  bearing  date  the  1st  of 
September  1863,  and  duly  admitted  to  record, 
he  conveyed  the  land  he  had  purchased 
from  Minor  to  Richard  F.  Omohundro. 

In  1866  it  would  seem,  though  the  date  is 
not  given.  Minor  broug'ht  suit  in  the  Circuit 
court  of  l/ouisa  county,  upon  the  unpaid 
bond  against  Bartlett  A.  Henson,  Benjamin 
Henson  and  two  others,  who  were  obligors 
therein,  and  recovered  a  judgment.  The 
interest  on  this  judg'ment  was  paid  from 
time  to  time,  from  September  1867  to  June 
1870,  by  Benjamin  Henson,  and  he,  at  this 
last  date,  paid  the  whole  amount  then  due 
to  Minor,  the  plaintiff;  and,  by  an  endorse- 
ment on  the  receipt,  Minor  assigned  the 
judgment  to  Benjamin  Henson  without  re- 
course. 

In  May  1871  Benjamin  Henson  instituted 
a  suit  in  equity  in  the  County  court  of 
Albemarle  against  Bartlett  A.  Henson  and 
the  other   obligors   in  the  bond   to  Minor, 

necessary  party  to  the  suit  by  the  assigmee  to  enforce 
collection  of  the  chose,  Is  followed  in  the  decision  of 
Tatum  V.  Ballard.  94  Va.  375,  where  the  principal 
case  is  cited  with  approval.  The  principal  case  is 
also  cited  but  distiuiruished  in  Lynchbur?  Iron  Co. 
V.  Taylor.  79  Va.  674.  See  also.  Barton's  Ch.  Pr.,  Vol. 
1  (2d  Ed.)  page  171;  James  R.  &  K.  Co.  v.  Littlejohn. 
18  GratL  53:  Scott  v.  Ludington,  14  W.  Va.  393:  Vance 
v.  Evans.  11  W.  Va.  342. 


Richard  F.  Omohundro,  and  Soathall,  the 
trustee,  in  the  deed  to  secure  the  debt ;  and 
in  his  bill  he  set  out  the  foreg-oing^  facts, 
and  averred  that  Bartlett  A.  Henson  was 
the  principal  on  said  bond,  and  the  plaintiff 
and  the  other  obligors  were  his  sureties; 
and  that  Omohundro  took  the  land  with  full 
knowledge  of  the  deed  of  trust  to  secure  the 
debt.  He  claims  that  having  paid  the 
money  he  was  entitled  to  be  substituted  to 
the  rights  of  Minor  under  the  said  deed  of 
trust;  and  he  prays  that  the  land  may  be 
sold,  and  the  money  he  had  paid  mig^ht  be 
repaid  to  him,  and  for  general  relief. 

Omohundro  answered  the  bill.  He  ad- 
mitted as  true  the  facts,  so  far  as  they  were 
sustained  by  record  evidence;  but  as  to  all 
other  facts  alleged,  especially  payments 
said  to  be  made  by  the   plaintiff  to   Minor, 

he  called  for  strict  proof. 
513  *The  case  was  referred  to  a  com- 
missioner to  state  an  account  of  the 
payments  made  by  the  plaintiff,  and  the 
report  was  several  times  recommitted.  The 
last  report  stated  the  amount  paid  by  Ben- 
jamin Henson,  charging  interest  on  the 
payments,  from  the  date  of  payment,  at 
12,257.20,  as  of  January  1st,  1872.  He  made 
a  special  statement  omitting  the  interest* 
showing   the   amount    paid  to  be   $2,1'43.38. 

Omohundro  excepted  to  the  report,  1st, 
because  it  was  made  prematurely;  Wm.  W. 
Minor,  the  executor  of  Dabney  Minor, 
deceased,  not  having  been  made  a  pa.rty  in 
the  suit;  and  2d,  to  the  fixing*  the  amonnt 
due  at  $2,257.29,  because  it  results  from 
compounding  the  interest;  which  was  erro- 
neous. 

After  filing  the  exceptions  to  the  report, 
Omohundro  was,  on  the  10th  of  October 
1872,  allowed  to  demur  to  the  bill,  on  the 
ground  that  Minor  was  a  necessary  party. 
And  on  the  same  day  the  cause  came  on  to 
be  heard,  when  the  court  overruled  the 
demurrer,  and  adopting  the  special  state- 
ment of  the  commissioner,  made  a  decree, 
that  unless  Omohundro,  within  six  months 
from  the  date  of  the  decree,  should  pay  to 
the  plaintiff,  Henson,  the  sum  of  $2,143.38, 
with  interest  on  $1,415.10,  part  thereof 
from  the  1st  of  January  1872  till  paid,  and 
the  costs  of  this  suit,  a  commissioner  named 
should  proceed  to  sell  the  land  in  the  bill 
mentioned,  in  the  mode  and  on  terms  stated 
in  the  decree.  After  the  decree  was  made 
the  cause  was  removed  to  the  Circuit  conrt; 
and  then  Omohundro  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

Wm.  J.  Robertson,  for  the  appellant. 

Watson  &  Perkins,  for  the  apx>ellee. 

614        ^Anderson,  J.  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion  that  William  W. 
Minor,  executor  of  Dabney  Minor,  deceased, 
had  no  interest  in  the  subject  of  the  suit, 
and  was  not  a  necessary  party.  The  deed  of 
trust  was  executed  to  secure  the  payment 
to  the  said  Minor,  as  executor  as  aforesaid, 
of  four  bonds,  which  had  been  g'iven  to  him 
by   Bartlett    A.    Henson    and    his   sureties^ 
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Benjamin  Henson,  the  appellee,  and  others, 
for  the  purchase  money  of  a  tract  of  land 
belonf^ing'  to  the  estate  of  Dabnej  Minor, 
deceased,  which  had  been  sold  and  conveyed 
by  deed  of  record  by  said  Minor,  executor 
as  aforesaid,  to  the  said  Bartlett  A.  Henson, 
and  ^v^hich,  subsequently,  the  said  Bartlett 
sold  and  conveyed  to  the  appellant.  Three 
of  the  bonds  were  fully  paid  by  the  principal 
himself  to  the  said  Minor.  Upon  the  fourth 
and  last  bond  suit  had  been  brought,  and 
judgment  obtained  by  the  said  Minor,  which 
was  folly  satisfied  by  Benjamin  Henson, 
the  appellee,  one  of  Bartlett  A.  Henson* s 
securities,  who  broug-ht  this  bill  in  equity, 
to  enforce  by  right  of  subrogation,  Minor's 
lien  upon  the  land. 

What  interest  could  Minor  have  in  the 
suit?  He  was  fully  satisfied  of  the  debt 
secured  by  the  deed  of  trust,  and  had  no 
further  interest  in  the  subject.  AnQ  the 
security  of  the  debtor  was  entitled  for  so 
much  of  it  as  had  been  paid  by  him,  to  be 
subrogated  to  the  securities  and  remedies 
of  Minor,  the  creditor,  upon  well  established 
principles  of  equity. 

If  the  appellee  was  seeking  to  enforce  this 
lien  as  the   assignee   of   Minor,    upon    the 
authority    of   Irittlejohn     v.    Ferguson,    18 
Gratt,  53,  81,  82  and  83,  Minor    would    not 
have  been    a    necessary   party.     Minor  did 
assign  to  him    without  recourse.     But  it  is 
insisted    by    the   learned     counsel    for   the 
appellant,   that   the   assignment   was 
616     nugatory,  ^because  Minor  having  re- 
ceived   payment,    the   debt   due    him 
was  discharged,  and  he    had  no  interest  in 
the  bond  and  security  to  assign.     Whether 
the  assignment    was  nugatory  or   not  it  is 
not  material   to  decide.     But  the  argument 
that  it  is,  is  based    on   the    concession  that 
Minor  had  no  interest  in    the  subject  of  the 
suit.     Why  then  should  he  be  made  a  party 
to  a  suit  in  which  he  had  no  interest?    There 
is  less  reason    for  making  him  a  party  to  a 
bill  by  a   security    who    paid    the   debt,  to 
substitute  him  to  his   rights  and  remedies, 
than  in  a  bill    by   his   assignee   to  enforce 
the   lien;  because,   in    the    latter  case,    the 
security  does  not   rely   on  the  ground  of  a 
transfer  of    his  right  by  the  act  of  Minor. 
And  it  is  not  necessary  that  he  should  be 
made  a  party  for  the  protection  of  the  appel- 
lant, the  subsequent  purchaser  of  the  land, 
because,  when  the  appellee  paid   the  debt, 
his  payment   was   a    full    satisfaction    and 
discharge  of  the  obligation  of  his  principal 
and  his  securities    to  Minor,  and  is  a  legal 
bar  to  any  claim   which  might  be  made  by 
him  to  the  land.     Minor  has  no  claim  that 
he  could  set  up  against  it.     His  bond  is  filed 
in  the  clerk's  office  with   the  record   of  the 
suit«  and  is  merged  in  the  judgment,  which 
the  return  upon  the  execution  shows  is  sat- 
isfied.    After  the  bond  was  discharged  he 
has  no  claim   against  the   land    which    he 
could  ever  assert.     It  is  not  then  necessary 
for  the   appellant's   protection   that   Minor 
should  be  a  party  to  the  suit;  and  there  is 
no  error  in  the  judgment  of  the  court  over- 
ruling the  demurrer  for  this  cause. 
The  court  is  further  of  opinion  that  there 


is  no  error  for  which  the  decree  should  be 
reversed  for  not  decreeing  primarily  against 
Bartlett  A.  Henson  personally.  Omohundro 
asked  for  no  decree  against  him.  He,  as 
grantee  of  Henson,  took  the  land  as 
616  it  was  in  *the  hands  of  Henson,  sub- 
ject to  the  lien.  And  as  it  was  com- 
petent for  Minor  to  have  proceeded  primarily 
against  the  land  in  the  hands  of  Henson,  to- 
subject  it  to  the  payment  of  the  debt,  so  it 
was  competent  for  him  to  have  proceeded 
against  it  primarily  in  the  hands  of  Omo- 
hundro, the  purchaser  from  Henson,  with 
notice  of  the  lien;  and  if  Omohundro 
had  paid  Henson,  he  had  recourse  against 
him  on  his  covenants.  But  the  court 
having  all  the  parties  before  it,  to  the 
end  that  complete  justice  might  be  done» 
might  have  decreed  over  in  favor  of  Omo- 
hundro against  Henson,  his  grantor,  if, 
upon  an  issue  being  made  between  them, 
it  appeared  that  Omohundro  was  entitled  to> 
recourse  against  him.  But  no  such  demand 
was  made  by  Omohundro,  and  no  such  issue 
was  made  between  him  and  Henson.  If  it 
had  been,  it  was  a  matter  of  interest  only 
between  the  appellant  and  his  grantor,  which 
did  not  concern  the  appellee.  He  was  en- 
titled to  stand  in  the  shoes  of  the  creditor, 
whose  debt  he  had  paid,  who  had  an  unquali- 
fied right  to  recourse  primarily  against  the 
land.  And  if  a  decree  over  against  his. 
grantors  can  be  of  any  avail  to  the  appel- 
lant, the  cause  is  still  open  for  him  to  ask 
for  such  decree,  which  might  raise  an  issue 
between  him  and  his  grantor,  if  he  should 
have  any  equities  against  it,  which  may  still 
be  determined  by  the  court  below  in  this 
cause;  but  it  is  not  right  that  the  appellee 
should  be  postponed  to  give  the  appellant 
further  time  to  litigate  such  matter  with  his- 
grantor, — if  he  should  desire  to  do  so. 

The  court  sees  no  error,  and  is  of  opin- 
ion to  affirm  the  decree  of  the  Circuit  court 
with  costs  and  damages. 

Decree  affirmed. 
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September  Term,  1875,  Staunton. 


I.  Partltlon—Rlffht  of  Quardlan  to  Maintain  5uit  Por.*^ 

—A  fimardian  of  infants  may  maintain  a  suit  for 
partition  of  real  estate  held  jointly  by  the  infants 
and  other  adult  parties. 

II.  Same— Judicial  Sales— When  Warranted— Infants,  t 

—In  a  suit  for  partition,  to  authorize  the  sale 
under  the  statute  of  lands  in  which  infants  have 


•Partition— Right  of  Guardian  to  Maintain  Suit  For.- 

The  rlffht  of  a  eruardian  to  brinsr  a  suit  for  the  sale 
of  his  ward's  land  as  allowed  in  the  principal  case  la 
cited  with  approval  In  Redd  v.  Jones,  30  Gratt.  133; 
and  that  he  is  the  proper  person  to  briner  such  a  suit 
is  well  settled.  See  1  Minor's  Inst.  470;  Barton's  Ch. 
Pr.  (2d  Ed.)  687. 

tJudicial  Sales  — Validity— Pacts  Warranting -In- 
fants.—The  authority  of  the  courts  thus  to  sell  the 
estate  of  persons  under  a  disability  Is  a  purely  statu- 
tory  and  not  an  inherent  power.  See  Faulkner  v. 
Davis,  18  Gratt  663;  Hoback  v.  Miller,  44  W.  Va.  635. 
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an  intercMt,  the  case  must  be  one  in  which  parti- 
tion cannot  be  conveniently  made,  and  it  must 
appear  that  the  interests  of  the  parties  will  be  pro- 
moted by  a  sale  of  the  property. 
lU.  Judicial  Sales  — Validity— As  Evidenced  by  Rec- 
ord4— Itisnot  necessary  that  the  facts  necessary 
to  warrant  a  decree  for  sale  should  appear  from 
the  report  of  commissioners  or  by  the  depositions 
of  witnesses.  It  is  sufficient  if  the  facts  appearing 
in  the  record  reasonably  warrant  the  decree  of 
sale:  And  this  especially  when  the  proceeding  is 
to  defeat  the  title  of  an  innocent  purchaser. 
IV.  Pacts.— M  died  in  1862,  leavinar  E  his  widow,  and 
ten  children,  two  infants,  the  children  of  E,  and 
elflTht  adults.  He  left  a  tract  of  789  acres  of  land, 
slaves,  &c.  In  March  1863  E  filed  her  bill,  in  which 
she  asked  to  have  her  interests  and  those  of  her 
children  (whose  sruardian  she  was)  in  the  estate 
ascertained  and  laid  off:  To  have  her  dower  in 
kind  or  commuted  in  money  ;  and  that  the  inter- 
ests of  her  children  mlirht  also  be  ascertained  and 
placed  under  her  control  as  their  firuardian,  and 
for  a  settlement  of  the  risrhts  of  all  the  parties. 
The  administrator  and  children  of  M  were  made 
defendants,  and  the  case  resrularly  proceeded  in. 
Held: 
I.  3ult  for  Partition— By  Guardian. —It  is  a  suit  for 

partition,  and  £  miffht  properly  bring-  it. 
a.  Same— Sale  —  Conclusiveness  of.— If  in  the  prog- 
ress of   the   cause,  it    appears    to   be  a   case 
under  the  statute  for  a  sale  of  part  of  the  land, 
and  a  sale  was  made,  which  all  the  adult  parties 
and  £.  as  guardian  of  her  children,  approved, 
and  it  was  confirmed  and  perfected  by  payment 
of  the  parchase  money  and  a  conveyance,  it  can- 
not afterwards  be  questioned  by  the  infants  as 
unauthorized  in  that  suit 
■618     *3-  3anie— Same— Riirl>ts  off  Purchaser.— Even 
if  it  is  doubtful  whether  £  could  maintain 
such  a  suit,  yet  it  having  been  brought,  and  the 
sale  having  been  so  made  and  perfected,   the 
purchaser  will  not  be  disturbed  in  his  purchase 
at  the  suit  of  the  infants. 
V.  Decree— BlndlAiT  on  lnffants.S— It  is  well  settled  in 
Virginia  that  an  infant,  as  a  general  rule,  is  as 
much  bound  by  a  decree  against  him  as  a  person 
of  full  age.    He  is  not  permitted  to  impeach  such 

29  S.  £.  Rep.  1014.  For  statutory  authority  in  Vir- 
irinia.  see  V.  C.  i  3616:  Acts  1887-8,  pp.  239.  603;  Acts 
1891-2.  p.  551 ;  Acts  1897  8.  p.  404.  In  West  Virginia,  see 
CJodeof  W.  Va.,  ch.  84.  The  opinion  in  the  principal 
case  is  quoted  with  approval  in  Roberts  v.  Ck>leman, 
87  W.  Va.  157,  16  S.  E.  Rep.  486:  but  criticised  in  Hull 
V.  Hull.  26  W.  Va.  28.  See  as  to  the  setting  aside  of 
Judicial  sales  after  confirmation,  Barr  v.  White.  30 
Gratt  531,  and  note. 

tSame— Same— Same— As  Evidenced  by  Record.— The 
princiijal  case  is  cited  with  approval,  for  the  rule 
that  the  facts  as  evidenced  by  the  record  are  con- 
clUHive  as  warranting  the  sale  of  infant's  lands,  in 
Lancaster  v.  Barton.  9i  Va.  623;  Stevens  v.  McCor- 
mick.  90  Va.  735. 

)f Decree -Binding  on  Infants. —"The  law  recognizes 
no  distinction  between  a  decree  against  an  infant 
and  a  decree  against  an  adult''  See  Harrison  v. 
Wallton.  95  Va.  725.  citing  principal  case,  also.  Penny- 
backer  V.  Switzer,  75  Va.  688;  1  Minor's  Inst.  507.  See 
in  West  Virginia,  Lafferty  v.  Lafferty.  42  W.  Va.  785, 
26  S.  E.  Rep.  363;  Turk  v.  Skiles,  88  W.  Va.  406,  18  S.  E. 
Rep.  561 :  Dickel  v.  Smith.  S8  W.  Va.  685. 18  S.  E  Rep. 
721. 


decree,  except  on  the  same  grounds  as  a  perwn  ol 
full  age  may  impeach  it— such  as  fraud,  coUnston 
or  error. 

VI.  Judicial  Sales -Rights  of  Infants.— But  in  soiu  for 
partition,  whenever  the  court  sells  and  conveys  aa 
infant's  inheritance,  he  is  entitled  to  an  oupwin- 
nity  of  making  a  defence  at  any  time  within  six 
months  after  he  arrives  at  full  zge. 

VU.  Same— Rights  of  Intfocent  Pntchnaar.  —The  errors 
for  which  a  Judicial  sale  of  an  infantas  land  maj 
be  set  aside  must  be  substantial  errors.    A  fair 
purchaser  is  not  bound  to  go  throug:h  all  the  pro- 
ceedings, and  to  look  Into  all  the  circumstancei 
and  see  that  the  decree  is  right  in  all  its  parts.    He 
has  the  right  to  presume  the  court  has  taken  the 
necessary  steps  to  investigate  the  rights  of  parties. 
and  upon  such  Investigation  has  properly  decreed 
a  sale.    He  will  not  be  affected  by  any  i  mperf  ectioe 
in  the  frame  of  the  bill  if  it  contain  soffldent  mat- 
ter to  show  the  propriety  of  the  decree.    The  pn>- 
priety  of  the  sale  must  be  tested,  and  Its  validitj 
determined  by  the  circumstances  then  existing, 
and  the   surrounding   circumstances.    The   only 
matter  for  enquiry  is.  Did  the  court  have  JnrUdic- 
tlon  of  the  subject  matter?   Were  the  proper  par* 
ties  before   it?    Were  the   proceedings   re^nlar* 
Was  the  sale  proper  under  all  the  clrcnmstanoe* 
then  surrounding  the  parties?   If  so.  the  title  of 
an  innocent  purchaser  is  not  to  be   disturbed, 
because,   from   subsequent  events,   the  sale  has 
proved  unfortunate  for  the  infants. 

In  March  1863  Ellen  8.  McCue  institnted 
a  suit  in  equity  in  the  Circuit  conrt  of 
Augusta  county,  and  in  her  bill  she  set  out 
that  she  was  the  widow  of  John  McCne, 
deceased,  who  departed  this  life  in  April 
1862,  seized  and  possessed  of  a  tract  of  land 
of  seven  hundred  and  eighty-nine  acres, 
estimated  to  be  worth  $90  per  acre,  and 
also  of  a  number  of  slaves  and  other  valua- 
ble personal  property.  That  the  heirs  and 
distributees  of  said  McCue  are  the  plaintiff, 
and   said    McCue 's   ten    children,    naming 

them,  eight  of  them  by  a  former 
519     *wife,  all  of  whom  were  of   a^e,  and 

two  of  plaintiff's,  who  were  infanta  of 
tender  years.  That  plaintiff  is  desirotts  of 
having  her  interests  and  those  of  her  chil- 
dren (whose  guardian  she  is)  in  the  estate, 
clearly  ascertained  and  laid  off.  She  is 
willing  to  have  her  dower  in  the  land 
assigned  in  kind,  or  that  it  be  commated 
for  a  sum  in  gross,  as  may  be  deemed  most 
advantageous  for  all  concerned.  That  the 
buildings,  which  are  large  and  valuable. 
are  at  one  end  of  the  farm.  That  it  is 
obvious  if  the  dower  of  plaintiff  were  laid 
off  and  the  estate  divided  among  the  heirs, 
it  would  give  but  a  small  portion  to  each. 
For  this  reason  it  will  probably  he  to  the 
interest  of  all  parties  to  sell  the  land 
entire  or  in  two  or  more  parcels.  If  a  sale 
should  be  deemed  advisable,  it  migfht  be 
necessary  to  sell  the  mansion  house  and  the 
adjacent  land,  in  order  to  make  the  rest 
bring  its  value,  as  the  absence  of  improve- 
ments on  the  other  parts  might  deter  par- 
ties from  purchasing.  Plaintiff,  however, 
merely  makes  these  suggestions  for  the 
consideration  ot  the  court.  She  is  content 
to  take  either  a  fair  allotment  of  dower,  or 
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the    equivalent    in     the    form    of    a  com- 
mntation  for   money.     She   prays    that    all 
necessary  steps  may  be  taken  by  the  court 
to  have  her  rights  in  the  lands,  slaves,  &c., 
of  her  deceased   husband,    ascertained    and 
assigned  to  her   in  kind,  or  its   equivalent 
in  money;  and  that    the  interest  of  her  in- 
fant children  may   be  also  ascertained,  and 
placed  under  her  control  as  their  guardian ; 
and  that  all   such  orders  and    decrees  may 
be  made  as  may  be  necessary  for  a  full  and 
final    adjustment*  and     settlement     of   the 
rig-hts  of  all  the  parties  in  the  whole  estate, 
real  and  personal,  and  to  secure  to  each  and 
every  one  their  respective  rights,  Ac.     The 
administrator  and  all  the  children    of  John 
McCne,  deceased,  were  made  parties  defend- 
ants. 
520        *The   adult     defendants    answered. 
Some  of  them   objected   to   the   com- 
mutation of  the  plaintiff's  dower  in  the  land, 
and    insist   she  shall  take   the  same  as  the 
law  directs.    They   all    agree    that    if   the 
land  remaining   after  laying  off  the  plain- 
tiff's dower,  can  not  by   consent,  be    satis- 
factorily  sold    in    parcels,    it    be     divided 
among  the  heirs ;  but  in  respect  to  this  mat- 
ter they  are  willing  the  subject  may  be  dis- 
posed of  in  a  manner   most   conductive   to 
the  interests  of  the  heirs  at  law ;  conceding, 
however,    to   each   heir,  and  reserving  for 
themselves  respectively,  the  right   to  take 
each  his  share  in   kind,  provided  it  can   be 
done  without  manifest  injury  to  the  others. 
The  infants  answered  by  guardian  ad  litem. 
The  cause  came  on    to  be   heard   on   bill 
and  answers,   when,  by  consent,   the  court 
appointed  commissioners  to  make   a  survey 
and  plat  of  the   land,   laying  off  one-third 
in  quantitv   and   quality,   which  might    be 
assigned  to  the  widow  for  dower.     And   in 
order  that  the   court   might   be  advised,  in 
case  the  court  should  decree  a   sale   of  the 
whole  tract,  out  and  out,  the  commissioners 
were  directed  to  report  by  metes  and  bounds, 
in  what  parcels  the  land  should  be  sold ;  and 
they    shall  give   their  opinion    whether   it 
would  be  most  expedient,  in   case   of  a  sale 
out  and  out,  to  sell  the  whole  tract  together 
or  in  parcels.     And  if  the   court  should  de- 
termine to  assign  dower  in  kind,  they  should 
report   whether    it  would  be  best    for   the 
heirs  to  sell  the  remainder  in  the  tract   as 
a  whole   or  in   parcels.     There    were   other 
enquiries  directed  which  need  not  be  stated. 
In  June  1863  the  commissioners  returned 
their  report.    They   report   against  selling 
the    whole    land,  either   all    together  or  in 
parcels,  and  against  commuting  the  widow's 
dower.     They   think    that    amid    the 
621      inflation  *of  the  currency  and  uncer- 
tainties  which   harrass    the  country, 
it    is  best   for  the   widow   and   her  infant 
children,  to  have  a  comfortable   home,  and 
land  enough  to  guarantee  to  her  at  least  an 
adequate   and   secure  support.     They   have 
accordingly  assigned  to  her  dower;  and  this 
includes  the  mansion    house   and   improve- 
ments and   one   hundred   and   eighty -seven 
acres  of  land,  and  is  laid  down  on   the  sur- 
vey   and    plat    returned    with     the    report. 
They    assigned    to     Bell,    who  owned    two 


shares  in  the  land,  a  tract  of  one  hundred 
and  twenty  acres ;  and  there  still  remained 
four  hundred  and  seventy  acres  for  distri- 
bution in  whole  or  in  parcels.  The  com- 
missioners concluded  to  divide  it  into  two 
parcels  of  equal  value.  These  tracts,  the 
commissioners  say,  may  be  sold  or  allotted 
to  the  heirs ;  the  upper  tract  to  four  heirs, 
who  may  unite  in  taking  it  as  coparceners; 
and  the  lower  tract  to  four,  who  may  take 
it.  They  express  the  opinion,  that  in  case 
a  sale  be  made  of  the  residue  after  deduct- 
ing the  land  assigned  for  dower  and  to  Bell, 
it  would  be  best  to  sell  in  the  parcels  des- 
ignated as  the  upper  and  lower  tracts,  in- 
stead of  selling  the  whole  four  hundred  and 
seventy  acres  together.  They  say  that  they 
have  been  informed  that  the  Misses  McCue 
(Hannah  and  Martha)  prefer  retaining  their 
interests  without  sale,  and  that  the  widow, 
who  is  the  guardian  of  the  infant  children, 
prefers  likewise  retaining  their  shares;  and 
they  think  it  probable  these  four  shares 
could  be  allotted  together,  constituting  one 
of  the  said  two  tracts;  and  so  with  regard 
to  the  other  four  shares. 

The  cause  came  on  to  be  heard  on  the 
16th  of  June  1863  upon  the  report  of  the 
commissioners,  which,  except  as  modified 
in  the  decree,  was  confirmed.  The  assign- 
ment of  dower  in  the  land  to  Mrs.  McCue 
was  confirmed;  and  the  parties  by 
522  their  counsel  suggesting  ♦to  the  court 
that  it  will  promote  the  interests  of 
all  concerned  to  sell  the  residue  of  the  tract, 
after  deducting  the  dower  aforesaid,  in 
three  parcels,  rather  than  make  an  assign- 
ment of  any  particular  parcel  to  any  one  or 
more  of  the  heirs,  and  to  make  an  equal 
division  of  the  proceeds  of  the  sale  among 
the  heirs,  A.  H.  H.  Stuart,  William  H. 
Harman  and  Hugh  W.  Sheffey,  were  ap- 
pointed to  sell  the  same  in  three  lots  de- 
scribed in  the  decree,  upon  the  terms  speci- 
fied therein ;  but  with  the  privilege  to  the 
purchaser  to  pay  the  whole  amount  of  his 
purchase  money  in  cash. 

In  July  1863  the  commissioners  proceeded 
under  this  decree  to  sell  the  land,  when 
Moses  Zirkle  became  the  purchaser  of  two 
of  the  lots,  one  of  7M%  acres  at  S185  per 
acre,  and  the  other  of  183>4f  acres  at  $175  per 
acre ;  and  he  paid  the  whole  purchase  money 
in  cash.  The  other  lot  was  purchased  by 
Bell,  who  held  one-fifth  interest  in  the 
estate. 

The  commissioners  returned  with  their 
report  of  sales  of  the  land,  a  paper  signed 
by  Mrs.  McCue,  as  guardian  of  her  two 
infant  children,  and  all  the  other  heirs,  in 
which  they  say  that  being  entirely  satisfied 
that  the  lands  belonging  to  said  McCue's 
estate  sold  at  the  sale  by  commissioners 
Stuart,  Harman  and  Sheffey,  sold  for  their 
full  value,  they  express  their  approbation 
of  said  sales,  and  their  wish  that  the  court 
shall  confirm  the  same. 

The  cause  came  on  again  to  be  heard  in 
November  1863,  when  the  court  confirmed 
the  report ;  and  by  another  decree  a  com- 
missioner .was  appointed  and  directed  to 
convey   to   Zirkle  and    Bell  respectively  the 
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land  purchased  by  them,  by  deed  with  g'en- 

«ral  warranty   binding   the   heirs  of  John 

McCue,  deceased. 

In  this  suit  the  slaves  were  divided,  the 

administration    account    was    settled, 

623  and   the    whole    estate,    except    *the 
widow's  dower,    distributed;  but  it  is 

unnecessary  to  refer  to  these  thincrs  further. 

In  September  1871  Alexander  H.  McCue 
and  Henry  M.  McCue,  infants,  who  sued 
by  Ellen  S.  McCue,  their  mother  and  next 
friend,  instituted  a  suit  in  equity  in  the 
Circuit  court  of  Augusta  county  against  the 
widow  and  the  other  heirs  of  John  McCue, 
deceased,  and  Moses  Zirkle,  to  review  the 
decrees  in  the  aforesaid  suit,  and  that  the 
sales  of  the  land  may  be  set  aside.  In  their 
bill  they  set  out  very  fully  the  averments  of 
the  bill  and  the  answers.  They  say  that  the 
suit  was  instituted  by  the  widow  alone, 
claiming  dower  and  distribution  in  the 
estate  of  her  husband,  but  asserting  no 
right  in  the  estate ;  and  it  was  not  instituted 
under  the  act  for  the  sale  of  infants  lands. 
They  say  no  witnesses  were  examined,  or 
facts  agreed  by  the  adult  heirs,  before  the 
decree  appointing  commissioners  to  make 
report ;  they  refer  to  their  report,  as  against 
a  sale;  and  yet  with  a  knowledge  that  a 
partition  in  kind  could  be  made,  and  a  sale 
was  not  for  the  interests  of  the  parties,  yet 
upon  a  mere  suggestion  by  counsel,  that  it 
would  promote  the  interest  of  all  concerned 
to  sell  the  land,  after  deducting  the  dower, 
in  three  parcels,  &c.,  the  court  decreed  the 
sale  of  the  land,  Ac,  And  they  pray  that 
the  decrees  and  proceedings  in  said  suit 
ma3'  be  reviewed,  reversed,  and  set  aside, 
and  the  plaintiffs  restored  to  their  rights; 
and  for  general  relief. 

Zirkle  demurred  to  the  bill ;  and  also  filed 
a  plea  that  he  was  a  bona  fide  purchaser  of 
the  land ;  was  clothed  with  the  legal  title  to 
it  by  deeds  duly  executed  to  him,  which  he 
exhibits;  and  that  he  had  paid  in  full  the 
purchase  money  for  said  lands ;  that  he  had 
been  in  undisturbed  possession  of  said  lands 
under  said  deeds  since  the  day  of 

624  1863;  and  *that  at  the  time  said 
deeds  were  executed   and  delivered  to 

him,  he  had  no  notice  of  any  equitable 
claim  or  title  of  the  complainants  in  and  to 
said  lands,  or  of  anything  connected  with 
the  sale  sufficient  in  law  to  avoid  such  deeds. 
He  also  answered  referring  to  the  proceed- 
ings in  said  suits,  and  insisting  that  the 
court  was  authorized  and  justified  by  the 
facts  to  decree  a  sale  of  the  land  in  that 
suit. 

The  cause  came  on  to  be  heard  on  the  3d 
of  April  1873,  when  the  court  made  a  decree 
to  overrule  the  demurrer  and  review  the 
decrees;  and  that  the  decree  in  said  cause 
made  on  the  16th  day  of  June  1863,  so  far 
as  the  same  provides  for  the  sale  of  the  real 
estate  of  John  McCue,  deceased,  in  said  de- 
cree mentioned,  and  all  subsequent  proceed- 
ings in  said  suit  founded  upon  and  intended 
to  give  effect  to  the  sale  so  decreed  be  set 
aside  and  annulled,  so  far  as  they  effect  the 
rights  or  interests  of  the  infant  plaintiffs 
in    this    cause.      And   commissioners   were 


appointed  to  lay  off  to  the  plaintiffs  eadi 
one-tenth  of  the  said  land  purchased  bj 
Zirkle  and  Bell,  &c.,  &c.  And  thereopon 
Zirkle  applied  to  a  judge  of  this  court  for 
an  appeal ;  which  was  allowed. 

Sheffey  A  Bumgardner,  and  Tucker  A 
Christian,  for  the  appellant. 

George  M.  Cochran,  for  the  appellees. 

Staples,  J.  delivered  the  opinion  of  the 
court. 

The  first  question  for  our  consideration 
is  as  to  the  true  character  of  the  suit 
brought  by  Mrs.  Ellen  McCue  in  the  year 
1863.     It  is  clear  that  the  bill  was  not  filed 

under  the  statute  which  authorizes  a 
626    suit  in  the  *name  of  the  guardian  for 

the  sale  of  the  ward's  real  estate.  It 
was  not  so  intended,  and  it  would  be  nnjiist 
to  all  the  parties  so  to  treat  it. 

The  bill  is  plainly  a  suit  for  assignment 
of  dower  to  the  widow,  and  for  partition  of 
the  realty  among  the  heirs,  or  a  sale,  as 
might  be  deemed  most  conducive  to  the  in- 
terests of  all.  The  complainant  deseribes 
herself  as  widow  and  as  guardian.  Although 
she  does  not  formally  sue  as  guardian,  th< 
averments  are  sufficient  to  bring  her  t>efore 
the  court  in  that  character.  She  sets  forth 
the  names  of  the  children;  the  quantity 
and  equality  of  the  lands;  that  it  would  bt 
for  the  interest  of  all  the  parties  to  seU  it, 
either  entire  or  in  two  or  more  parcels;  she 
asks  that  the  interests  of  her  infant  children 
may  be  ascertained  and  placed  under  her 
control  as  guardian,  and  that  such  orders 
may  be  entered  as  may  be  necessary  for  a 
full  and  final  adjustment  and  settlement  of 
the  rights  of  all  the  parties  in  the  whole 
estate,  real  and  personal.  In  this  respect 
the  case  is  very  similar  to  that  of  Cooper 
V.  Hepburn,  15  Gratt.  551.  In  that  case 
objection  being  made  that  the  bill  did  not 
formally  aver  that  it  was  filed  by  the  com- 
plainant in  his  capacity  of  guardian.  Judge 
Daniel,  speaking  for  the  whole  court,  said: 
**But  surely  this  can  furnish  no  sufficient 
ground  for  reversing  the  proceedings,  when 
it  is  seen  that  the  bill  distinctly  states  his 
qualification  as  guardian  of  the  children; 
details  the  facts  and  reasons  going,  in  his 
opinion,  to  show  that  it  would  be  to  the 
interest  of  the  children  as  remaindermen  that 
the  land  should  be  sold  and  the  proceeds 
properly  invested.**  Now  what  is  here  said 
very  strongly  applies  to  the  case  before  ns; 
and  we  may  fairly  consider  the  original 
bill  of  Mrs.  McCue  filed  as  well  in  her  ca- 
pacity of  guardian  as  in  that  of  widow. 
626  *It  is  said  that  it  is  not  competent 
for  a  guardian  to  maintain  a  suit  for 
partition.  It  is  difficult  to  perceive  any 
very  good  reason  why  he  is  not.  The 
guardian  has  the  legal  right  to  the  posses- 
sion of  the  ward's  lands  during  the  guard- 
ianship. He  may  maintain  trespass  for  an 
injury  to  the  soil ;  or  even  ejectment  for  its 
recovery.  He  may  grant  a  copy-hold  in 
reversion  or  remainder  in  his  own  name. 
He  may  have  a  writ  of  right  of    ward,  and 
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recover  the  land  and  damages,  as  well  as 
the  body  of  his  ward.  2  P.  Wms.  122; 
Trass  v.  Old,  6  Rand.  556. 

In    Bacon's  Abridgtnent   it  is  laid  down, 

that  a  guardian  may  make  partition  in  behalf 

of  the  infant;  and  it  will  bind  the  infant  if 

equal ;  for  the  guardian  is  appointed  by  law 

to  take  care  of  the  inheritance  of  the  ward. 

Bacon  Abr.,  Guardian,  415.     And  in  Schou- 

ler  on  Domestic  Relations,  472,  the  doctrine 

on  this  subject  is  thus  expressed:    '*6uard- 

ians  may  assign  dower;  and   it   seems  the 

assignment  will  bind  the  heirs.     Guardians 

may  also  institute  proceedings  for  partition. 

Snch  proceedings  in  England  should  be  by 

bill  in  equity.     In  this  country  the  subject 

is  usually  regulated  by  statute.*' 

Xhese  authorities  sufficiently  show  that 
it  is  competent  for  the  guardian  to  institute 
proceedings  in  equity  for  a  partition  of  the 
^ward's  lands.  Indeed,  the  judge  of  the 
Oircuit  court  has  recognized  the  original 
bill  as  a  suit  for  partition.  After  setting 
aside  the  decree  of  sale  under  which  the 
appellant  claims  title,  the  decree  directs  a 
partition  of  the  lands  which  are  the  subject 
of  controversT  here. 

But  if  it  be  conceded,    that  according  to 
strict  right,  a  suit  for  partition   cannot  be 
maintained  by  a  person  occupying  the  po- 
sition of  both   guardian  and  widow,   still, 
if  a    bill  is  filed   by  such   person   for 
62 T    assignment   of  *dower,    and    in    the 
progress  of  the  suit  the  court,  having 
all  the  heirs  before  it,  should  ascertain  that 
these  interests  will  be  protected  by  a  parti- 
tion or  sale,  there  would  seem  to  be  no  rea- 
son why  it  should  not  decree  accordingly, 
instead  of  turning  the   parties  around  to  a 
ne'w  suit.     It  would   be   simply  a  decree  be- 
t^veen  defendants.     Snch  an  irregularity,  if 
it  be  one,  would  clearly  not  be  sufficient  to 
reverse  the  proceedings  and  vacate  the  sale 
as    against  a   purchaser  for  value  clothed 
^with  the  lecral  title. 

The  only  remaining  inquiry  is,    whether 
the  court  was  warranted  in  decreeing  a  sale 
of  the  lands,  instead  of  directing  a  partition. 
It  must  be  remembered  that  the  sale  took 
place  in  1863;  that  the  rights  of  a  bona  fide 
purchaser  are   involved,    a    purchaser  who 
has  paid  the  full   amount  of  the  purchase 
money,   whose  purchase  was  confirmed  by 
the  court ;  who  received  his  conveyance,  and 
w^as  put  in  possession  of  the  property.     It  is 
held  in  many  states,  that  such  a  purchaser 
will  not  be  affected  by  errors  in  the  proceed- 
ings under  which  the  sale  was  made.     It  is 
the    established    doctrine   of   the    Supreme 
Court  of  the  United  States,  and  of  the  courts 
of  several  of  the  states,    that   if  the  court 
has  jurisdiction  of  the  subject-matter,   and 
the    proper   parties   are    before    the   court, 
rights  acquired  by  third  persons  under  au- 
thority of  the  decree  will  be  sustained,  not- 
withstanding a  reversal  of  such  decree. 

In  Gray  v.  Brignardello,  1  Wall.  U.  S.  R. 
€27,  634,  the  Supreme  Court  of  the  United 
States  say:  ''Although  the  judgment  or 
decree  may  be  reversed,  yet  all  rights  ac- 
quired at  a  judicial  sale  while  the  decree  or 
judgment  was  in  force,  and  which  they  au- 


thorized, will  be  protected.     It  is  sufficient 

for  the  buyer   to   know  that  the  court  had 

jurisdiction,  and  exercised  it,  and  that  the 

order,  on  the  faith  of  which  he  pur- 

628  chased,  *was  made,  and  authorized  the 
sale.     With  the  errors  of  the  court    he 

has  no  concern.  These  principles  have  so 
often  received  the  sanction  of  this  court, 
that  it  would  not  have  been  necessary  again 
to  reaffirm  them  had  not  the  extent  of  the 
doctrine  been  questioned  at  the  bar.  In 
support  of  this  view,  the  court  cites  the 
case  of  Thompson  v.  Tolmie,  2  Peters*  R. 
168;  Voorhees  v.  Bank  of  United  States,  10 
Peters'  R.  449;  and  other  cases.  See  also 
articles  cited  in  Rorer  on  Judicial  Sales. 

These  authorities  are  not  cited  for  the 
purpose  of  following  or  approving  the  rule 
they  establish,  but  simply  to  show  the 
extent  to  which  the  decisions  of  other  states 
have  l)een  carried.  This  court  has  never 
given  its  sanction  to  the  doctrine,  that  the 
title  of  the  purchaser  is  not  affected  by  a 
reversal  of  the  decree  under  which  the  sale 
is  made,  nor  has  it  expressly  repudiated  that 
doctrine.  The  question  with  us  must  be 
regurded  as  an  open  one. 

It  is,  however,  well  settled  with  us,  that 
an  infant,  as  a  general  rule,  is  as  much 
bound  by  a  decree  against  him  as  a  person 
of  full  age.  He  is  not  permitted  to  impeach 
such  decree  except  on  the  same  grounds  as 
a  person  of  full  age  might  have  impeached 
it,  snch  as  fraud,  collusion  or  error.  1  Dan. 
Ch.  Pr.  221. 

In  Williamson  v.  Gk>rdon,  19  Ves.  R.  114, 
I^rd  Eldon  said:  ♦'Admitting  the  right  of 
the  infant  to  show  cause,  he  cannot  do  that 
if  the  decree  would  have  been  right  against 
him  had  he  been  an  adult.  He  can  show 
nothing-  but  error  in  the  decree." 

In  Pierce's  adm'ors  v.  Trigg,  10  I^eigh 
406,  429,  Judge  Tucker  said:  **Thc  decree 
against  an  infant,  though  it  gives  him  a 
day  in  court  to  answer,  is  of  the  nature  of 
a  final  decree,  and  is  carried  into  execution 
as  such ;  nor  is  it  reversible,  but  for  error 
or  fraud  or  collusion." 

629  *Since  the  revisal  of   1849  and   '50, 
it    is    unnecessary    to    insert    in    the 

decree  a  provision  allowing  the  infant  a 
day  to  show  cause;  but  in  any  proper  case 
he  may,  within  six  months  after  he  arrives 
at  maturity,  show  such  cause  in  like  man- 
ner as  if  the  decree  contained  such  provi- 
sion." 

It  is  laid  down  by  some  authorities,  that 
in  suits  for  partition  the  infant  has  no  day 
in  court,  but  is  bound  by  the  decree  abso- 
lutely; but  the  better  opinion  is,  that  he 
has  the  right  in  such  cases  to  show  cause 
against  the  decree.  This  privilege  has, 
however,  been  taken  away  by  statute  in 
Kngland,  and  now  in  suits  for  partition  in 
the  courts  of  that  country  no  day  is  given. 
But  in  this  state  the  rule  seems  to  be  well 
settled,  that  whenever  the  court  is  asked  to 
sell  and  convey  an  infant's  inheritance,  he 
is  entitled  to  an  opportunity  of  making  a 
defence  at  any  time  within  six  months  after 
he  arrives  at  full  age.  The  only  exception 
to  this  rule  is  found  in  those   proceedings 
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in  equity  under  the  statute  for  the  sale  of 
small  inheritances  of  less  value  than  three 
hundred  dollars.  Parker  &  als.  v.  McCoy 
&  als.,  10  Gratt.  594. 

Conceding  that  the  title  of  the  purchaser 
falls  with  the  reversal  of  the  decree,  and 
that  the  infant  can  only  reverse  upon  show- 
ing error  in  the  decree,  the  question  still 
recurs  as  to  the  nature  of  the  error  sufficient 
for  such  reversal  as  ag-ainst  a  purchaser  not 
a  party  to  the  suit,  who  has  paid  the  pur- 
chase money  and  received  his  conveyance 
under  a  decree  of  confirmation. 

According  to  the  English  practice,  if  a 
mortgage  is  foreclosed  the  infant  has  his 
day ;  but  if  a  sale  is  decreed,  instead  of  a 
foreclosure,  the  infant  is  absolutely  bound 
by  the  decree,  and  has  no  day.  And  so  if 
the  land  is  decreed  to  be  sold  to  sat- 

630  isfj'  judgment  creditors,  *without  an 
account  of   the   personal    estate,    the 

purchaser  will  not  be  affected  by  the  error. 

Neither  in  the  case  of  a  foreclosure,  nor 
a  sale  under  the  mortgage,  is  the  infant 
permitted  to  unravel  the  accounts,  nor  to 
redeem  by  paying  what  is  reported  as  due. 
See  Wilkinson's  adm'or  v.  Oliver's  repre- 
sentatives, 4  Hen.  A  Mun.  450. 

In  Parker  et  als.  v.  McCoy  et  als.,  10 
Gratt.  594,  605,  Judge  I^ee  in  delivering  the 
opinion  of  the  court  said :  **There  are  strong 
authorities  to  show  that  a  fair  purchaser  is 
not  bound  to  go  through  all  the  proceedings 
and  to  look  into  all  the  circumstances,  and 
see  that  the  decree  is  right  in  all  its  parts, 
and  that  it  cannot  be  altered  in  any  respect. 
He  cannot,  of  course,  be  protected  against 
a  title  not  in  issue  in  the  cause,  nor  against 
the  claims  of  persons  not  parties  to  the 
cause,  and  therefore  not  bound  by  the  de- 
cree; but  it  would  seem  that  he  has  the 
right  to  presume  the  court  has  taken  the 
necessary  steps  to  investigate  the  rights  of 
parties,  and  upon  such  investigation  has 
properlv  decreed  a  sale. 

In  Daniel  &  als.  v.  Leitch,  13  Gratt.  195, 
210,  Judge  Moncure  also  speaking  for  the 
other  judges  said:  '*The  purchaser  at  a 
judicial  sale  will  not  be  affected  by  error  in 
the  decree,  such  as  not  giving  a  day  to 
show  cause  in  cases  in  which  a  day  ought 
to  be  given,  or  in  decreeing  a  sale  of  lands 
to  satisfy  judgment  debts  without  an  ac- 
count of  the  personal  estate.  A  fortiori,  he 
will  not  be  affected  by  any  imperfection  in 
the  frame  of  the  bill  if  it  contain  sufficient 
matter  to  show  the  propriety  of  the  decree. 

In  the  case  of  Walker's  ex'or  v.  Page  et 

als.,  21  Gratt.  636,   643,  Judge  Christian,  in 

delivering  the  opinion  of  the  court,   said: 

**The   right   of   an    infant    to  show  cause 

against  a  decree  which  affects  his  in- 

631  terests  after  he  arrives  *at  age,  must 
be  limited  to  the  extent,  to  show  cause 

existing  at  the  rendition  of  the  decree,  and 
not  such  as  arose  afterwards." 

These  extracts,  and  others  that  might  be 
given,  show  that  while  this  court  has  never 
gone  as  far  as  the  courts  of  other  states  in 
favor  of  purchasers  at  judicial  sales,  it  has, 
on  all  occasions,  manifested  a  very  strong 
disinclination  to  interfere  with  the  rights  j 


of  such  purchasers,  unless  upon  palpuUe 
and  substantial  errors  in  the  prooeedingft 
and  decrees  under  which  such  titles  are 
acquired. 

In  the  language  of  this  court,  in  Parlrer 
A  als.  V.  McCoy  et  als.,  already  cited:  **It 
is,  of  course,  to  the  interest  of  the  infant 
that  the  property  should  bring  the  best  pos- 
sible price;  and  it  is  to  the  public  interest 
that  the  real  estate  of  the  citizen  should  be 
properly  cultivated  and  improved.  But  who 
would  be  willing  to  purchase  the  land  of  an 
infant  at  a  fair  price,  or  to  improve  it  after 
he  should  purchase  it,  if  at  a  remote  period, 
when  the  infant  attained  his  age,  he  could 
come  in,  rip  up  the  whole  proceeding,  and 
reclaim  the  property.  The  effect  must  be 
either  to  put  an  end  to  such  sales  altogether, 
or  to  occasion  ruinous  sacrifices,  still  farther 
impoverishing  the  helpless  and  needy  object 
of  the  court's  protection." 

In  Voorhees  v.  Bank  of  the  United  States, 
10  Peters'  R.  449,  476,  the  Supreme  court 
say:  '*The  principles  which  must  govern 
this  and  all  other  sales  by  judicial  process, 
are  general  ones  adopted  for  the  security  of 
titles,  the  repose  of  possession,  and  the  en- 
joyment of  property  by  innocent  purchasers, 
who  are  the  favorites  of  the  law  in  every 
court  and  bv  every  code." 

Bearing  these  principles  and  rules  of  de- 
cision in  mind,  we  are  to  consider  whether 
the  court,  in  decreeing  the  sale  of  the 
632  infant's  land,  committed  such  error  *as 
demands  a  reversal  of  the  decree  and 
the  vacation  of  the  sale.  Was  it  a  case  for 
partition  exclusively,  or  might  the  court, 
under  the  circumstances,  direct  a  sale  of 
the  different  interests  of  adults  and  minors? 
Our  statute  provides  that:  "In  any  casein 
which  partition  cannot  be  conveniently 
made,  if  the  interests  of  those  who  are  en- 
titled to  the  subject  or  its  proceeds  will  be 
promoted  by  a  sale  of  the  entire  subjecf,  or 
allotment  of  part  and  sale  of  the  residue, 
the  court,  notwithstanding  any  of  those 
entitled  may  be  an  infant,  insane  person, 
or  married  woman,  may  order  such  sale,  or 
such  sale  and  allotment,  and  make  distri- 
bution of  the  proceeds  of  sale  according  to 
the  respective  rights  of  those  entitled. 

Under  this  section,  the  case  must  be  one 
in  which  partition  cannot  be  conveniently 
made ;  and  it  must  appear  that  the  interests 
of  the  parties  will  be  promoted  by  a  sale  of 
the  property.  These  concurring  circom- 
stances  are  necessary  to  warrant  a  decree 
for  such  sale.  It  is  not  necessary  they 
should  appear  from  the  report  of  commis- 
sioners, or  by  the  depositions  of  witnesses. 
It  is  sufficient  if  the  facts  appearing  in  the 
record  reasonably  warrant  the  decree  of 
sale.  This  is  especially  true  when  the  pfx>- 
ceeding  is  to  defeat  the  title  of  an  innocent 
purchaser. 

If  the  report  of  the  commissioners  ap- 
pointed by  the  court  to  assign  the  widow's 
dower  and  partition  the  land  of  the  infant 
had  said,  or  even  indicated,  that  such  par- 
tition could  be  conveniently  made,  or  that 
the  interest  of  the  parties  would  not  be  pro- 
moted by  a  sale  at   that   time,    it  would  be 
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verj  difficalt,  bj  anything  appearing  in 
the  record,  to  overcome  the  weight  due  to 
evidence  of  that  character.  But  I  do  not 
understand  the  report  as  making  any  such 
averment,  or  containing  any  recommenda- 
tion of  the  kind.  The  commissioners 
533  *do  say  it  is  not  best  for  the  widow, 
or  for  the  interest  of  all  concerned, 
to  sell  the  whole  tract,  out  and  out,  alto- 
C^ether,  or  in  parcels.  But  this  statement 
xT^La  made  in  answer  to  the  proposition  to 
sell  the  widow's  dower  also,  and  pay  her  a 
sum  in  gross,  or  the  interest  on  one-third 
of  the  purchase  money.  They,  the  com- 
missioners, express  the  opinion  that,  under 
all  the  circumstances,  it  is  best  for  her  and 
the  infant  children  to  have  a  comfortable 
home  and  land  enough  to  guarantee  to  her 
at  least  an  adequate  and  secure  support. 
And  they  say:  •* Accordingly  we  have  as- 
signed the  widow"  her  dower,  including 
the  mansion  house  and  improvements,  and 
one  hundred  and  eighty -seven  acres  of 
land. 

The  commissioners  do  not  partition  the 
residue  of  the  tract  among  the  heirs  accord- 
ing- to  their  respective  interests — thej*  do 
not  recommend  it — they  do  not  intimate 
that  it  could  be  conveniently  done.  What 
they  did  do  was  to  divide  the  tract  into 
two  parcels  of  two  hundred  and  forty  acres, 
each  equal  in  value.  These  parcels  to  be 
sold,  or  one  of  them  to  be  allotted  to  four 
heirs,  who  may  unite  in  taking  it  as  co- 
parceners, and  the  other  to  be  disposed  of 
in  the  same  way.  Of  course  this  plan  was 
not  feasible  unless  all  the  parties  consented 
to  its  adoption.  They  did  not  consent  to  it, 
and  of  course  it  was  abandoned.  After  the 
assignment  of  dower,  and  of  David  T. 
Bell's  two  interests,  there  remained  only 
four  hundred  and  seventy  acres  for  division 
among  eight  heirs,  being  about  sixty  acres 
to  each  one.  The  commissioners  clearly 
saw  the  di£Qculty  of  partitioning  a  small 
tract  among  so  many,  with  due  regard  to 
wood  and  water  and  places  of  residence. 
They  were  no  doubt  satisfied  it  could  not  be 
conveniently  done,  and  the  division  into 
two  tracts  was  the  only  plan  that  could 
534  be  adopted  consistently  with  *the  in- 
terests of  all  the  parties.  It  is  im- 
possible to  give  any  other  interpretation  to 
the  report. 

After  that  report  was  made  and  returned, 
the  parties  by  their  counsel  suggested  to 
the  court,  it  would  promote  the  interests  of 
all  concerned  to  sell  the  residue  of  the  tract 
in  three  parcels,  rather  than  make  an  as- 
signment of  any  particular  parcel  to  any 
one  or  more  of  the  heirs.  A  decree  of  sale 
was  entered  accordingly;  and  Alexander  H. 
H.  Stuart,  William  H.  Harman,  and  Hugh 
W.  Sheffey,  were  appointed  commissioners 
to  make  the  sale.  The  sale  was  made,  and 
the  appellant  became  the  purchaser  of  two 
parcels — one  of  two  hundred  and  thirty-four 
acres  at  one  hundred  and  eighty-five  dollars 
per  acre,  and  the  other  of  one  hundred  and 
eighty-three  acres  at  one  hundred  and  sev- 
enty-five dollars  per  acre,  making  in  the 
aggregate  the  sum  of  $75,920.62.     The  adult 


heirs,  including  the  husbands  of  those  that 
were  married,  expressed  their  entire  ap- 
proval of  this  sale,  their  conviction  that 
the  land  was  sold  for  its  full  value,  and  they 
united  in  a  written  request  to  the  court  to 
confirm  the  sales.  Mrs.  McCue,  the  mother 
and  guardian  of  the  infants,  joined  with 
the  others  in  making  this  request.  Upon 
this  ratification  by  all  conerned,  the  pur- 
chaser paid  the  whole  amount  of  the  pur- 
chase money,  and  the  court  confirmed  the 
sale — the  learned  jud^re,  the  Hon.  Lucas  P. 
Thompson,  expressing  his  conviction  that 
the  land  was  sold  for  a  fair  price.  There- 
upon a  deed  of  conveyance  was  executed, 
and  the  purchaser  placed  in  possession. 

We  have  here  then  the  report  of  the  com- 
missioners that  the  land  could  not  be  di- 
vided; we  have  the  statement  of  all  the 
parties  concerned,  that  the  interest  of  all 
would  be  promoted  by  a  sale;  we  have  the 
written  request  of  the  six  adults,  and 
636  the  mother  and  guardian  *of  the  two 
infants,  that  the  sale  might  be  con- 
firmed; and  we  have  the  deliberate  opinion 
of  the  distinguished  and  discriminating 
judge  then  presiding,  that  the  land  was 
sold  at  a  fair  price :  we  have  all  these  con- 
curring facts  and  circumstances  in  favor  of 
this  purchase.  There  is  nothing  in  this 
record  adverse  to  this  pretension,  except 
the  entire  loss  of  the  infants'  share  of  the 
purchase  money.  Had  the  struggle  in  which 
we  were  engaged  terminated  differently,  it 
is  highly  probable — nay,  it  is  almost  certain 
— this  controversy  would  never  have  arisen. 

If  any  proposition  can  be  regarded  as  well 
settled,  it  is,  that  the  propriety  of  this  sale 
must  be  tested,  and  its  validity  determined, 
by  the  circumstances  then  existing  and  sur- 
rounding the  parties.  The  purchaser  can  no 
more  be  held  liable  for  the  loss  of  the  fund 
bv  the  results  of  the  war  than  he  would  be 
for  its  loss  from  the  insolvency  of  a  guard- 
ian, or  the  failure  of  a  bank  in  which  the 
fund  was  deposited. 

In  the  opinion  just  delivered  by  Judge 
Christian*  he  has  quoted  largely  from  the 
observations  of  this  court  in  Walker,  ex 'or, 
et  als.  V.  Page,  21  Gratt.  636,  644.  These 
observations  apply  with  equal  force  to  the 
case  in  hand.  It  is  unnecessary,  however, 
to  repeat  them  here.  They,  in  effect,  de- 
'  Clare  that  now  after  the  Confederate  cur- 
rency lias  perished,  that  as  subsequent 
events  have  transpired,  it  is  easy  to  show 
that  the  interests  of  the  infants  have  not 
been  promoted  by  a  sale  of  their  real  estate 
during  the  war;  and  if  such  considerations 
could  govern  the  adjudications  of  this  court, 
then,  every  such  sale  in  which  infants  were 
interested  must  be  annulled.  But  this  is 
not  the  true  criterion.  The  only  matter  for 
inquiry  is:  Did  the  court  have  jurisdiction 
of  the  subject  matter;  were  the  proper  par- 
ties before  it;  were  the  proceedings 
636  regular;  *was  the  sale  proper  under 
all  the  circumstances  then  surrounding 
the  parties.  If  so,  there  is  no  pretence  for 
interfering  with  the  title  of  an  innocent 
purchaser,  because  in  the  light  of  subse- 
quent occurrences  the   sale   has   proved   in- 
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judicious  and  unfortunate  for  the  interests 
of  the  infant. 

For  these  reasons,  the  decree  of  the  Cir- 
cuit court  of  the  3d  of  April  1873,  and  of  the 
•  16th  of  June   1874,    must    be  reversed   and 
annulled,  and  the    bill  of  the  appellees  dis- 
missed with  costs. 

The  decree  was  as  follows : 

This  day  came  the  parties  by  their  coun- 
sel, and  the  court  having*  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  decree 
aforesaid  is  erroneous.  It  is  therefore  de- 
creed and  ordered  that  the  same  be  set  aside, 
vacated  and  annulled;  and  that  the  appel- 
lant recover  against  the  appellees  Alexander 
H.  McCue  and  Ellen  8.  McCue,  next  friend 
of  Henry  M.  McCue,  an  infant,  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  this  court  pro- 
ceeding to  pronounce  such  decree  as  the  said 
Circuit  court  ou^ht  to  have  rendered :  It  is 
further  decreed  and  ordered  that  the  bill 
of  the  plaintiffs  be  dismissed,  and  that  the 
defendant,  Moses  Zirkle,  recover  against 
the  plaintiffs  his  costs  by  him  about  his 
defence  in  this  behalf  expended:  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Augusta  county. 

Decree  reversed. 


637         *Beirne  v.  Rosser  &  Turner. 

September  Term,  1875,  Staunton. 

I.  Plea  In  Atatement— When  Bad.*— R  brings  assump- 
Bit  against  B,  in  the  county  of  N.  and  the  process 
is  served  upon  him.  B  appears  at  the  rules,  and 
flies  a  plea  in  abatement,  that  at  the  time  of  the 
service  of  the  process  upon  him,  and  at  this  time, 
lie  was  not  and  Is  not  a  resident  of  N;  but  was 
and  Is  an  inhabitant  of.  and  resides  in  M  county, 
^West  Virginia.  This  plea  does  not  five  the  plain- 
tiff a  better  writ  in  this  state:  and  is  therefore  bad. 

9.  BvMeace— Parol  Proof  of  Writloffs.— Plaintiff  offers 
in  evidence  the  copy  of  a  letter  from  himself  to  the 
defendant,  and  states  that  defendant  replied  to 
that  letter.  He  states  on  oath  that  he  placed  the 
letter  with  other  papers  in  the  hands  of  his  coun- 
sel in  West  Virginia:  that  he  had  written  to  his 
counsel  to  send  him  his  papers  by  express,  which 
the  counsel  did,  writing  to  him  at  the  same  time 
that  he  had  sent  him  all  of  his  papers  that  were  in 
liis  hands;  but  the  letter  and  other  papers  which 
lie  pat  in  the  counsel's  hands  were  not  in  the  pack- 
are  of  papers  so  sent    That  he  had  not  since  ap. 


•Plea  In  Atatement— When  Bad.— As  authority  for 
the  rule  that  a  plea  in  abatement  must  generally 
^ve  the  plaintiff  a  better  writ,  see  4  Minor's  Inst 
<8d  Ed.)  1164-«,  where  the  principal  case  is  cited; 
Barton's  Law  Pr.  (2d  Ed.)  289.  also  citing  the  prin- 
cipal case.  For  a  qualification  of  the  general  rule. 
see  Warren  v.  Saunders.  27  Gratt  287.  Middleton  v. 
Plnnell.  2  Qratt  202,  lays  down  the  general  rule. 
See  generally,  monographic  note  on  "Pleas  in  Abate- 
ment" appended  to  Warren  v.  Saunders,  27  GratL 


plied  to  the  counsel  for  the  letter,  became  he 
supposed  it  was  useless  after  the  counsel's  letter 
sayinff  he  had  sent  all  the  papers.  Hblj>:  There 
being  no  suspicion  of  fraudulent  purpose,  thai 
parol  proof  of  the  contents  of  defendant's  letter 
was  admissible  in  evidence. 
a.  Exceptions— Porn  of  BUI.*— The  ejcceptions  of  the 
defendant  to  the  admission  of  parol  proof  of  iht 
contents  of  his  letter,  not  stating  what  was  so 
proved,  the  appellate  court  cannot  know  whether 
or  not  the  appellant  was  injured  by  the  evidence, 
and  therefore  cannot  reverse  the  Jndffment  eves 
if  the  admission  of  the  evidence  was  improper. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Nelson  county,  bronght  bj 
Rosser   &   Turner   agrainst    Oliver    Beime, 

to  recover  a  balance  of  $2,578.J9, 
638    which  *they  claim  to  be  due   to  them 

for  constructing'  a  road  leading  from 
the  Sweet  Springs  in  Alleghany  county,  to 
the  White  Sulphur  Springs  in  Greenbrier. 
There  was  a  verdict  and  judgment  for  the 
plaintiffs;  and  thereupon  Beime  applied  to 
this  court  for  a  supersedeas:  which  was 
awarded.  The  case  is  fully  stated  by  Judge 
Moncure. 

Watson,  for  the  appellant. 

Whitehead,  for  the  appellee. 

Moncure,  P.  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Nelson  county.  Rosser 
and  Turner  brought  an  action  of  assumpsit 
in  that  court  against  Oliver  Beime,  a  resi- 
dent of  Monroe  county,  in  West  Virginii, 
who  happened  at  the  time  to  be  in  Nelson 
county,  and  upon  whom  the  summons  in  the 
case  was  executed  in  that  county.  The  dec* 
laration  contained  the  common  counts. 
The  bill  of  particulars  filed  therewith, 
shows  that  the  action  was  brought  to  recover 
a  balance  claimed  to  be  due  for  the  con- 
struction of  a  road,  leading  from  the  Sweet 
to  the  White  Sulphur  springs.  The  defend- 
ant pleaded  in  abatement,  '  *that  at  the  time 
of  and  before  the  institution  of  the  suit,  and 
at  this  time  (to  wit,  the  time  of  filing  the 
plea)  he  neither  was,  nor  is,  a  resident  of 
Nelson  county,  nor  of  Virginia ;  but  was  and 
is  an  inhabitant  of,  and  resides  in  Monroe 
county.  West  Virginia ;  that  he  has  no  laud, 
estate  or  debts  within  the  county  of  Nelsoo 
aforesaid,  subject  to  the  claim  of  the  said 
plaintiffs ;  and  that  the  cause  of  action  for 

*Bllls  of  Exceptions— Necessary  StstsawU  Is. -A 

bill  of  exceptions  objecting  to  the  admission  of  in- 
proper  evidence  must  show  the  facts.  See  BarUA'k 
LawPr.  (2d  Ed.)  061;  Marts  v.  Marts,  25  Oratt  HI: 
Johnson  v.  Jennings,  10  Gratt  1;  McDow^eU  v.  Cnv- 
ford.  11  GratL  887;  Valley  M.  L.  A8s*n  v.  TeewalL  9 
Va.  421;  Taylor  v.  Com.,  90  Va.  110;  Union  a  L.  Ids. 
Co.  V.  Pollard,  94  Va.  157;  Harman  v.  City  of  tjrndi- 
burg-.  83  Gratt.  S7,  and  note. 

Venue.— For  the  general  principle  that  a  transiuvT 
action  may  be  brought  wherever  the  defendant  mv 
be  found  and  served  with  process,  see  M?*»^"r  ▼• 
KevhSiTtet  dU.,  15  W.  Va.  031;  Witten  v.  St.  Clair,  ff 
W.  Va.  707.  citluff  the  principal  case. 
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-which  said  suit  was  bronght,  or  any  part 
thereof,  did  not  orig-inate  in  the  said 
630  county  of  ""Nelson,  Virginia,  but  in 
the  county  of  Monroe,  West  Virginia, 
aforesaid."  To  this  plea  the  plaintiffs 
filed  a  demurrer,  in  which  the  defendant 
joined.  The  demurrer  was  sustained.  The 
defendant  afterwards  pleaded  non  assump- 
sit ;  to  which  the  plaintiffs  replied  generally. 
On  the  trial  of  the  issue  thus  made  up,  the 
jury  found  a  verdict  for  the  plaintiffs,  and 
assessed  their  damages  at  $2,378.39,  with 
legal  interest  thereon  from  the  1st  day  of 
January  1867;  and  judgment  was  rendered 
accordingly.  On  the  trial  of  the  cause  the 
defendant  excepted  to  an  opinion  of  the 
court  then  given,  and  tendered  his  bill  of 
exceptions,  which  was  signed  and  sealed  by 
the  court,  and  made  a  part  of  the  record. 
It  appears  from  the  said  bill,  that  on  the 
trial,  one  of  the  plaintiffs  (Fayette  Rosser), 
being  introduced  for  the  plaintiffs,  was 
shown  a  paper  in  the  following  words  and 
figures,  to  wit: 

•*Mr.  Beirne, 

Dear  Sir:  I  am  willing  to  make  your 
road  from  the  Sweet  springs  to  the  White 
Sulphur,  19  feet  wide,  except  in  difficult 
places,  say  18  feet;  and  to  be  paid  for 
thorough  grading  60  cents  for  rock,  and  29 
cents  for  dirt,  per  cubic  yard,  and  the  prices 
for  thorough  embankments  that  are  given 
for  thorough  cutting;  $2.88  per  perch  for 
bridge  masonry,  rubble  work,  and  the  same 
price  for  culverts ;  the  superstructure  of  the 
bridges  at  cost.  In  changing  Cove  creek 
channel,  in  order  to  save  bridging,  60  cents 
for  rock  and  30  cents  for  dirt.  I  am  willing 
to  construct  the  road  at  the  above  prices, 
complying  with  the  specifications,  and  com- 
plete it  within  12   months  from  the  time  of 

contract  for  the  sum  of  $850  per  mile. 
640    I  shall  expect  to  be  *paid  every  month 

for  the  amount  of  work  done — the  ten 
per  cent,  reserved  on  the  monthly  pay- 
ments. 

Respectfully, 
May  8,  '60. 

Thos.  Rosser. 

The  bridges  and  culverts  are  not  included 
in  the  mile:" 

and  testified  'that  the  same  was  in  the 
handwriting  of  his  father,  Thos.  Rosser; 
and  being  asked  if  the  defendant  replied 
to  said  letter,  answered  that  '*he  did;" 
and  was  proceeding  to  state  the  contents 
of  the  letter  of  the  defendant  in  reply; 
to  wfeuch  the  defendant  by  counsel  objected ; 
and  the  witness  l>eing  asked  what  had  be- 
come of  the  said  reply,  said  that  it  had  been 
lost ;  that  he,  the  witness,  had  possession  of 
it,  and  he  placed  it,  with  other  papers,  in 
the  hands  of  a  lawyer  in  Union,  Monroe 
county,  West  Virginia;  that  after  the  wit- 
ness returned  to  Virginia,  he  wrote  to  his 
lawyer  to  send  him  his  papers  by  express, 
which  the  lawyer  did;  writing  to  him  at 
the  same  time  that  he  had  sent  him  all  of 
his  papers  that  were  in  his  hands;  but  the 
letter  and  other  papers  that  he  had  put  into 
the  hatids  of  his   said  lawyer,  were  not  in 


the  package  of  papers  so  sent  him  by  ex- 
press; and  being  asked  if  he  ever  after- 
wards applied  to  his  lawyer  for  the  said 
O.  Beirne's  letter,  said  that  he  had  not. 
And  being  further  asked,  why  he  did  not  do 
so,  said  that  he  did  not  think  it  worth  while 
to  apply  again,  as  the  lawyer  had  written 
to  him-  that  he  had  sent  him  all  of  the 
papers  he  had  in  his  possession  belonging 
to  the  witness ;  nor  had  he  ever  informed  the 
lawyer  that  he  had  failed  to  send  said  reply. 
And  thereupon  defendant's  counsel  obiected 
to  the  witness  stating  the  contents  of  the 
said  letter  of   the   defendant,  on  the 

641  ground   that    no   ^proper  foundation 
had  been   laid   for   giving  secondary 

evidence  of  the  contents  of  the  said  letter. 
But  the  court  overruled  the  said  objection, 
and  allowed  the  witness  to  testify  as  to  its 
contents;  to  which  ruling  of  the  court  the 
defendant  excepted  as  aforesaid. 

To  the  judgment  aforesaid  the  defendant 
applied  to  a  judge  of  this  court  for  a  su- 
persedeas, which  was  awarded  accordingly. 
The  only  errors  assigned  in  the  petition  are : 
1st,  that  the  court  sustained  the  demurrer 
of  the  plaintiffs  to  the  defendant's  plea  in 
abatement  to  the  jurisdiction  of  the  court ; 
and,  2ndly,  that  the  court  erred  in  admitting 
upon  the  trial,  parol  evidence  of  the  contents 
of  the  alleged  letter  of  the  petitioner. 

As  to  the  first  error  assigned,  to-wit :  in 
sustaining  the  demurrer  to  the  plea  in  abate- 
ment ;  the  court  is  of  opinion  that  the  Circuit 
court  did  not  err  in  sustaining  the  said  de- 
murrer. 

All  actions  are  either  local  or  transitory. 
Real  and  mixed  actions  are  local,  and  per- 
sonal actions  are  transitory.  This  is  a  per- 
sonal action ;  being  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract;  and  is, 
therefore,  a  transitory  action.  It  is  a  gen- 
eral principle  of  the  common  law,  that  a 
transitory  action  can  be  brought  against  a 
party  wherever  he  may  be  found  and  served 
with  process;  no  matter  where  he  may  re- 
side, or  where  the  cause  of  action  may  have 
arisen.  See  Story  on  the  conflict  of  laws, 
538;  and  1  Rob.  Pr.,  new  edition,  pp.  316, 
353,  354,  356  and  357,  and  the  authorities 
there  cited.  This  general  principle  is  mod- 
ified by  statute,  which  has  created  various 
exceptions  to  it.  Most  of  them  will  appear 
by  reference  tol  Rob.  Pr.,  new  edition,  pp. 
357  and  358;  Code  p.  1082,  ch.  165;  p.  1083, 
ch.  166;  and  p.  1088,  ch.  167.  But  this  case 
comes  within  the  general  principle  and 

642  not  *within  any  of  the  exceptions.     It 
is  a  case  in  which  no  court  in  the  state 

has  jurisdiction,  except  that  in  which  it  was 
brought,  whose  process  was  executed  upon 
the  defendant  within  the  county  over  which 
it  has  jurisdiction ;  and  that  court  has  juris* 
diction  because,  and  only  because,  the  de- 
fendant was  found  and  served  with  process 
within  the  county.  That  fact  gave  that 
court  jurisdiction,  according  to  the  general 
principle  of  the  common  law  before  referred 
to.  The  plea  in  abatement  did  not  give  to 
the  plaintiff  a  better  writ;  did  not  show 
what  court  in  the  state  had  jurisdiction  of 
the  case;  which  was  necessary  to  make  the 
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plea  a  f^ood  one.  If  the  defendant  be  within 
the  state,  so  as  to  be  served  with  process 
thereon,  there  must  be  a  remedy  ag^ainst 
him  in  some  court  in  the  state;  and  if  in 
no  other,  in  the  courts  of  the  county  in 
which  he  may  be  found  and  be  served  with 
process.  The  plea  in  this  case  was  there- 
fore not  a  good  one,  and  the  demurrer  to  it 
was  properly  sustained. 

As  to  the  second  error  assig'ned ;  that  the 
Circuit  court  erred  in  admitting*  upon  the 
trial  parol  evidence  of  the  alleged  letter  of 
the  appellant. 

The  first  question  presented  by  this  as- 
sig'nment  of  error  is,  whether  a  sufficient 
foundation  was  laid  to  authorize  the  intro- 
duction of  parol  or  secondary  evidence  of 
the  contents  of  the  letter?  Was  the  loss  of 
the  letter  sufficiently  proved,  or  was  a  suffi- 
cient excuse  shown  for  not  producing  it  on 
the  trial? 

Fayette  Rosser,  one  of  the  plaintiffs,  on 
his  examination  as  a  witness  in  the  case, 
testified  that  the  letter  had  been  lost.  If 
his  testimony  had  stopped  there,  he  would 
have  proved  the  loss  of  the  letter,  which 
would  have  been  sufficient  to  let  in  secondary 
evidence  of  the  contents  of  the  letter.  But 
he  did  not  stop  there.  The  witness  pro- 
ceeded to  explain  how  the  letter  was 
643  *lost:  **that  he,  the  witness,  had  pos- 
session of  it,  and  placed  it  with  other 
papers,  in  the  hands  of  a  lawyer  in  Union, 
Monroe  county.  West  Virginia;  that  after 
the  witness  returned  to  Virginia,  he  wrote 
to  his  lawyer  to  send  him  his  papers  by  ex- 
press, which  the  lawyer  did,  writing  to  him 
at  the  same  time,  that  he  had  sent  him  all 
his  papers  that  were  in  his  hands;  but  the 
letter  and  other  papers  that  he  had  put  in 
the  hands  of  his  said  lawyer  were  not  in 
the  package  of  papers  so  sent  him  by  ex- 
press." And  being  asked  if  he  ever  after- 
wards applied  to  his  lawyer  for  the  letter 
said,  "that  he  had  not;"  and  being  further 
asked,  why  he  did  not  do  so,  said,  **that  he 
did  not  think  it  worth  while  to  apply  again, 
as  the  lawyer  had  written  to  him  that  he 
had  sent  him  all  of  the  papers  he  had  in  his 
possession  belonging  to  the  witness;  nor 
had  he  ever  inform^  the  lawyer  that  he 
had  failed  to  send  said  reply."  Was  a 
sufficient  foundation  thus  laid  for  the  intro- 
duction of  secondary  evidence  of  the  con- 
tents of  the  letter? 

The  letter  was  proved  to  have  been  out 
of  the  state;  and  ''the  question  has  occa- 
sionally arisen,"  as  is  said  in  a  note  (446) 
to  2  Phillips  on  Evidence,  Cowen  &  Hills 
and  Edwards'  notes,  edition  of  1868,  page 
434,  * 'whether  proof  that  a  paper  is  out  of 
the  state,  will,  of  itself,  be  sufficient  to 
lay  the  foundation  for  introducing  secondary 
evidence  of  its  contents  without  further 
evidence  showing  an  effort  to  obtain  it.  In 
Connecticut  it  has  been  held  that  it  would 
not.  Townsend  v.  Atwaler,  5  Day's  R.  298, 
306.  So  also  in  l/ouisiana,  Lewis  v.  Beatty, 
8  Martin,  N.  S.  150.  Otherwise,  however,  in 
Kentucky ;  and  the  court  likens  it  to  the  case 
of  a  subscribing  witness  absent  from  the 
state.     Boone  v.  Dyke's  legatees,  3  Monr.  R.  | 


530.  See  also  Eaton  v.  Campbell,  7  Pick. 
R.  10. "  In  this  case  there  was  farther 
644  ^evidence,  showing  an  effort  to  obtain 
the  letter.  After  the  witness  retunied 
to  Virginia,  he  wrote  to  his  lawyer  living^ 
in  West  Virginia,  in  whose  hands  he  had 
placed  the  said  letters  with  other  papen, 
requesting  him  to  send  him  his  papers  by  ex- 
press; which  the  lawyer  did,  writing  to 
him  at  the  same  time  that  he  had  sent  him 
all  of  his  papers  that  were  in  his  hands; 
but  the  letter  and  other  papers  that  he  had 
put  in  his  hands  were  not  in  the  package 
of  papers  so  sent  him  by  express.  The 
witness  further  said,  in  answer  to  questions 
propounded  to  him,  that  he  never  after- 
wards applied  to  his  lawyer  for  the  letter, 
that  he  did  not  think  it  worth  while  to  do 
so,  as  the  lawyer  had  written  to  him  that 
he  had  sent  him  all  of  the  papers  he  had 
in  his  possession  belonging^  to  the  witness; 
nor  had  he  ever  informed  the  lawyer  that 
he  had  failed  to  send  said  letter. 

Now  was  this  evidence  that  the  letter  was 
out  of  the  state,  taken  in  connection  with 
the  effort  which  was  used  by  the  plaintiffs 
to  obtain  it,  a  sufficient  foundation  for  the 
introduction  of  parol  or  secondary  evidence 
of  its  contents? 

The  Circuit  court  was  of  that  opinion, 
and  so  decided.  Will  this  court  say  that 
the  decision  was  erroneous,  and  on  that 
ground  reverse  the  judgment? 

The  point  thus  decided  was  a  preliminarr 
and  incidental  one,  addressed  solely  to  the 
court,  and  not  affecting  the  issue  to  be 
tried  by  the  jury ;  and  parties  and  persons 
interested  are  recognized  as  competent  wit- 
nesses in  respect  to  the  facts  and  circnin- 
stances  necessary  to  lay  a  foundation  for 
secondary  evidence.  1  Phil,  on  Kv.,  supra, 
p.  436,  note  446,  and  cases  therein  cited. 
** Secondary  evidence,"  as  is  said  in  note 
473  to  that  work,  page  469,  **is  not  admis- 
sible, if  by  reasonable  diligence  the 
646  original  could  have  been  ^produced; 
but  the  degree  of  diligence  will  depend 
on  the  nature  of  the  transaction  to  which 
the  paper  relates,  the  apparent  value  of  the 
paper,  and  other  circumstances." — •'The 
rigor  of  the  old  common  law  rule  has  been 
relaxed  in  this  respect;  and  the  non-pro- 
duction of  instruments  is  now  excused  for 
reasons  more  general  and  less  specific, 
upon  grounds  more  broad  and  liberal  than 
were  formerly  admitted.  In  fi^eneral,  the 
party  should  give  all  the  evidence  reasonably 
in  his  power  to  prove  the  loss.  He  is  not 
bound,  however,  to  furnish  the  strongest 
possible  assurance  of  the  fact.  If  any  sus- 
picion hangs  over  the  instrument,  or  that 
it  is  designedly  withheld,  a  rig-id  enquiry 
should  be  made  into  the  reasons  of  its  non- 
production.  But  where  there  is  no  such 
suspicion,  all  that  ought  to  be  required  is 
reasonable  diligence  to  obtain  the  orig^al. 
In  practice,  when  there  is  no  ground  of  sus- 
picion that  the  paper  is  intentionally  sup- 
pressed, nor  any  discernible  motive  for 
deception,  courts  are  extremely  lit)«al  in 
regard  to  secondary  evidence.  *  *  After  mak- 
ing the  above,  and  other  remarks  on  the  sab* 
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ject,  and  referring  to  cases  to  sustain  them, 
the 'writer  of  the  note  thus  concludes: 
*  *  From  the  foregoing  observations,  extracted 
from  several  cases,  it  will  be  seen  that  but 
very  few  propositions  of  a  general  character 
can  be  safely  advanced  on  this  subject. 
The  sufficiency  of  the  proof  given,  by  way 
of  allowing  a  resort  to  secondary  evidence, 
is,  in  general,  a  preliminary  point  addressed 
to,  and  to  be  determined  by  the  court  ex- 
clusively, and  upon  which  they  are  to  pass 
in  view  of  the  peculiar  features  which  may 
chance  to  characterize  each  case  as  it 
arises.*'  The  record  in  this  case  discloses 
no  ground  for  suspicion  that  the  letter  was 
intentionally  suppressed,  nor  any  discernible 
motive  for  deception  on  the  part  of  the 
plaintiffs. 

646  *We   cannot    therefore  say  that  the 
decision  of  the  Circuit  court  on  this 

preliminary  point  is  erroneous,  and  that 
on  that  ground  the  judgment  ought  to  be 
reversed. 

But  even  if  we  could  say  that  such  de- 
cision is  erroneous,  can  we  say  that  it  suffi- 
ciently appears  from  the  record  that  the 
defendant  was  injured  by  such  error? 

In  order  to  reverse  a  judgment  of  the 
court  below,  it  ought  to  appear  to  the  appel- 
late court  not  only  that  there  is  error  in  the 
judgment,  but  that  such  error  injured  the 
party  who   complains  of  it. 

Can  we  say  that  the  error  complained  of 
in  this  case,  if  there  be  such  error,  injured 
the  party  who  complains  of  it? 

The  bill  of  exceptions  states,  that  the 
court  overruled  the  objection  to  the  witness 
stating  the  contents  of  the  letter,  and 
allowed  him  to  testify  as  to  such  contents. 
If  it  can  be  inferred  from  the  record  that 
such  contents  were  stated  by  the  witness, 
certainly  none  of  them  are  set  out  in  the 
bill  of  exceptions,  and  we  cannot  therefore 
say  that  the  defendant  was  injured  by  the 
testimony.  The  letter  may  have  had  no  rela- 
tion whatever  to  the  case,  or  none  that 
was  at  all  material,  or  ma^  have  been  rather 
in  support  of  the  plaintiff's  than  the  de- 
fendant's side  of  the  case.  If  the  defendant 
was  injured  by  the  admission  of  the  testi- 
mony, ought  he  not  to  have  shown  the  fact 
by  setting  out  the  testimony  in  his  bill  of 
exceptions? 

In  Nailor  v.  Williams,  8  Wall.  U.  S.  R. 
107,  decided  by  the  Supreme  court  of  the 
United  States  in  1868,  it  was  held,  that 
where  a  question  is  asked  of  a  witness, 
which  is  illegal  only  because  it  may  elicit 
improper  testimony,  and  the  court  permits 
it  to  be  answered,  against  the  objection  of 
the  other  party;  if  the  witness  knows  noth- 
ing of  the  matter  to  which  he  is  inter- 

647  rogated,  *or  if  his  answer  is  favorable 
to  the  objection  party,  it  is   not  error 

of  which  a  revising  court  can  take  notice. 
It  works  him  no  injury.  If  it  does  work 
the  objecting  party  injury,  he  can  show  it 
by  making  the  answer  a  part  of  the  bill  of 
exceptions,  and  unless  he  does  this,  there 
ss  no  error  of  the  sort  mentioned. 

In  Johnson's  ex'or  v.  Jennings'  adm'r,  10 
Gratt.  1,  decided  by    this  court  in   1853,  a 


question  was  propounded  to  a  witness, 
which  was  objected  to;  but  the  objection 
was  overruled,  and  an  exception  was  taken. 
The  exception  did  not  state  the  answer  of 
the  witness,  nor  that  he  answered  the  ques- 
tion. The  answer  might  have  been  of  no 
importance,  or  of  no  injury  to  the  except- 
ant. This  court  would  not  reverse  the 
judgment  on  that  alleged  ground  of  error. 

In  ^toneman's  case,  25  Gratt.  887,  decided 
by  this  court  in  1874,  an  objection  to  a 
question  asked  and  to  the  witnesses  answer- 
ing it.  was  overruled,  and  an  exception 
taken,  which  did  not  state  the  answer. 
This  court  held,  that  an  appellate  court 
could  not  consider  the  question  intended  to 
be  raised  by  the  exception.  That  case  was 
a  prosecution  for  murder.  In  answer  to 
a  question  of  the  attorney  for  the  common- 
wealth, a  witness  said  that  she  had  received 
a  message  from  the  deceased.  The  attorney 
then  asked  her  to  state  what  the  message 
was.  To  which  question  and  the  witness 
answering  the  same  the  prisoner  objected ; 
but  the  court  overruled  the  objection,  and 
directed  the  witness  to  answer.  The  bill  of 
exceptions,  however,  did  not  state  whether 
in  fact  the  witness  answered  the  question 
or  not.  In  delivering  the  opinion  of  the 
court.  Judge  Staples  said,  on  this  branch 
of  the  case:  "It  may  be  that  she  (the  wit- 
ness) was  unable  to  remember  or  repeat  the 

message.  And  if  she  remembered  and 
548    ^repeated    it,    we   have  no  means  of 

knowing  what  it  was.  The  message 
may  have  related  to  some  matter  having  no 
connection  with  the  homicide.  It  may  have 
been  so  entirely  immaterial  as  to  produce  no 
impression  on  the  mind  of  the  jury.  The 
bill  of  exceptions  ought  to  have  contained 
the  answer  of  the  witness,  that  this  court 
may  see  whether  it  is  material,  and  possibly 
may  have  affected  the  finding  of  the  jury. 
The  omission  renders  it  impossible  for  us 
to  consider  the  question  raised  by  this  bill 
of  exceptions." 

According  to  the  principle  of  the  forego- 
ing cases,  we  are  of  opinion  that  the  bill  of 
exceptions,  if  it  shows  any  error  at  all, 
shows  none  to  the  injury  of  the  plaintiff  in 
error.  It  may  be  said  in  this  case,  accord- 
ing to  what  was  said  by  the  court  in  Stone- 
man's  case:  it  may  be  that  the  witness  was 
unable  to  remember  or  repeat  the  contents 
of  the  letter;  and  if  he  remembered  and 
repeated  them,  we  have  no  means  of  know- 
ing what  they  were.  They  may  have  related 
to  some  matter  having  no  connection  with 
the  matter  in  issue;  or  may  have  been  so 
entirely  immaterial  as  to  produce  no  im- 
pression on  the  mind  of  the  jury.  The  bill 
of  exceptions  ought  to  have  contained  the 
testimony  of  the  witness  as  to  the  contents 
of  the  letter,  that  this  court  might  see 
whether  it  was  material  and  possibly  may 
have  affected  the  finding  of  the  jury. 

Upon  the   whole,    we  are  of  the  opinion 
that  there  is  no   error  in   the  judgment  of 
.the  Circuit  court,  and  that  the  same  ought 
to  be  affirmed. 

Staples,  J.  was  of  opinion  that  a  proper 
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foundation  was  not  laid  for  the  introduction 
of  parol  proof  of  the  contents  of  the  letter. 
Upon  the  other  points  he  concurred  with 
the  other  iudf^es. 

Judirment  affirmed. 


640        «Peters  v.  Neville's  Trustee  Sl  als. 

September  Term,  1875,  Staunton. 

I.   Receivers— CollectioiM    In    Confederate    Money.— 

Bonds  well  secured  are  driven  by  purchasers  at  a 
Judicial  sale  made  In  1860.  and  they  fall  due  in  1861, 
1862  and  1863.  In  1860  P 1^  appointed  a  receiver  to 
collect  tbe  purchase  money;  and  be  collects  that 
due  in  186S  and  1868  in  Confederate  money,  and 
makes  no  report  to  tbe  court,  but  retains  it  in  bis 
own  bands.  He  was  not  authorized  or  Justified  in 
receiving  Ck>nf ederate  money,  and  it  is  not  to  be 

scaled. 
9.   Appeals  —  Pallnre    to    Except  to   Conmlssloner*s 

Report.*— Where  an  exception  is  not  taken  to  a 
commissioner's  report,  on  a  question  which  miirht 
be  affected  by  extrinsic  evidence,  and  the  question 
is  not  made  in  the  court  below,  the  appellate  court 
will  not  consider  it. 

3.  Same— Amendment  of  Decree  Appealed  from.— After 
an  appeal  has  been  allowed  in  a  cause,  by  consent 
of  parties  a  decree  is  made,  modifying-,  in  one 
respect,  the  decree  appealed  from.  The  appellate 
court  may  amend  the  decree  appealed  from  in 
that  respect,  and  affirm  it 

4.  Same— Same.— A  decree  directing  a  receiver  to 
pay  certain  sums  to  parties,  which  should  bear 
Interest  from  a  certain  day,  will  be  amended,  and 
so  amended  will  be  affirmed. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Nelson  county,  brought  by  Fred- 
erick G.  Peters,  to  subject  the  real  estate 
of  L/a  Fayette  Neville  to  satisfy  the  plain- 
tiflF's  judf^'ments.  Other  creditors  of  Neville 
came  in  by  petition ;  the  land  was  sold  by 
commissioners  in  1860,  upon  a  credit  of  one, 
two  and  three  years ;  and  in  that  year  Peters 
•was  appointed  a  receiver  to  collect  the  pur- 
chase money.  The  only  material  question 
in    the  case    is,   whether  moneys  collected 

during-  the  war  by  Peters  should  be 
660    scaled?    The  court  *below  refused  to 

scale  them,  and  Peters  applied  to  a 
judge  of  this   court   for  an  appeal;  which 

*  Appeals— Commissioner's  Report — Exceptions. — lu 

the  case  of  Shlpman  v.  Fletcher,  91  Va.  480,  citing  the 
principal  case,  the  coart  says:  "It  has  been  uni- 
formly held  by  this  court  that  objections  to  a  decree 
for  errors  in  the  report  of  a  commissioner,  not  ap- 
pearing on  the  face  of  it,  cannot  avail  here  unless 
founded  on  exceptions  taken  to  the  report  in  the  court 
below."  See  especially,  Simmons  v.  Simmons.  33 
GratL  451,  and  note,  collecting-  cases.  Also,  Cole  v. 
Cole,  28  GratL  370:  Llvesay  v.  Feamster,  21  W.  Va. 
100;  Hyman,  Moses  &  Co.  v.  Smith.  10  W.  Va.  298: 
Wyatt  V.  Thompson,  10  W.  Va.  645;  Ofirle  v.  Adams.  12 
W.  Va.  216;  McCarty  v.  Chalfant,  14  W.  Va.  531; 
Chapman  v.  The  Plttsburir,  etc..  R.  Co.,  18  W.  Va.  186; 
Hill  V.  Bowyer,  18  Gratt.  364:  Coffman  v.  Sansrston, 
21  GratL  271;  Vance  v.  Kirk's  Adm'r.  29  W.  Va.  844,  1 

5.  E.  Rep.  718;  Barton's  Ch.  Pr.  (2d  Ed.)  608. 


was  allowed.    The  case  is  stated  bj  Jvdgt 
Moncure  in  his  opinion. 

Coghill  and  Fitzpatrick,  for  the  appellant. 

Thompson,  Wm.  M.  Cabell,  Whitehead  A 
Wm.  J.  Robertson,  for  the  appellees. 

Moncure,  P.  delivered  the  opinion  of  the 

court. 

The  main  and  almost  the  only  qnestion 
arising  in  this  case  is,  whether  the  amounts 
collected  by  the  appellant.  F.  G.  Peters,  as 
receiver  in  this  case,  in  Confederate  money, 
ought  to  have  been  scaled? 

The  following  is  a  statement  of  the  facts 
and  history  of  the  case,  so  far  as  material 
to  be  stated. 

This  suit  was  brought  in  March  185i9  by 
the  appellant,  the  said  F.  G.  Peters,  to  en- 
force his  judgment  liens  against  the  real 
estate  of  I^a  Fayette  Neville,  deceased,  con- 
sisting of  a  tract  of  land  in  the  county  of 
Nelson  known  as  "Locust  Grove,"  contain- 
ing six  hundred  and  fifty-five  acres.  Other 
creditors  of  said  Neville,  by  judgment  and 
otherwise,  afterwards  came  in,  on  petition 
or  motion,  and  joined  in  the  prosecution  of 
the  suit.  On  the  1st  of  October  1859,  it  ap- 
pearing to  the  court  that  the  sale  of  the  said 
tract  of  land  must  necessarily  be  made,  the 
court  without  deciding  any  other  qnestion 
in  the  case,  and  reserving  for  future  decision 
the  question  how  the  proceeds  of  sale  shonld 
be  distributed,  decreed  that  the  said  tract 
of  land  should  be  sold  by  commissioners 
appointed  by  the  court  for  the  purpose,  for 
cash  as  to  so  much  of  the  purchase  money 
as  was  necessary  to  defray  the  expenses  of 
sale,  and  on  a  credit  of  one,  two  and  three 
years  as  to  the    residue,  to  be  paid  in   three 

equal  annual  instalments,  to  be  secured 
661     by  bonds  with  good  security,  ^bearing 

interest  from  the  day  of  sale,  and  the 
title  to  be  retained  until  the  purchase  nsoney 
should  be  fully  paid.  In  August  1860,  the 
said  tract  of  land  was  accordingly  sold  by 
the  said  commissioners,  who  shortly  there- 
after made  their  report  to  the  court. 

On  the  29th  of  September  1860,  the  cause 
came  on  to  be  heard  on  the  papers  formerly 
read  and  the  said  report  of  sale,  to  which 
report  and  sale  there  was  no  exception ;  and 
on  consideration  thereof  the  court  approved 
and  confirmed  the  sale.  The  decree  then 
proceeds  in  these  words:  *'Andit  appearing 
from  the  deeds  filed  in  the  cause,  that  F.  G. 
Peters  (the  plaintiff  and  appellant)  is  now 
the  owner  of  the  dower  right  of  Mary  J. 
Neville  in  the  **I/OCust Grove'*  tract  of  land 
sold  as  aforesaid,  which  dower  right  the  said 
F.  G.  Peters  elects  to  commute  and  receive 
the  value  thereof  in  money;  and  all  the 
parties  in  interest  in  this  cause  consenting 
to  said  election,  the  court  doth  adjudge, 
order  and  decree  that  the  commissioner  in 
chancery,  who  may  take  the  accounts  herein- 
before directed,  (by  a  decree  made  on  the 
8th  of  May  1860, )  do  ascertain  the  money 
value  of  the  dower  right  of  Mary  J.  Neville 
in  the  purchase  money  of  '^I^ocust  Grove. '^ 
as  of  the  27th  of  August  1860,  the  day  of  its 
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sale,  and  make  report  to  the  court;  and  it 
being-  sugg-ested  that  the  purchaser  of  said 
lazul  desires  to  pay  off  and  retire  one  or 
more  of  his  bonds  before  they  mature,  the 
court  doth  adjudge,  order  and  decree  that 
F*.  Gr.  Peters,  who  is  hereby  appointed  a 
receiver  for  the  purpose,  be  at  liberty  to 
^v-itlidraw  the  bonds  of  Stevens,  Fulks  & 
Harvey,  for  the  purchase  money  of  ''Locust 
Orove,"  (upon  leaving  attested  copies 
thereof, )  and  proceed  to  collect  the  same.  * ' 
But  the  said  Peters  was  required  first  to 
gdve  bond  with  good  security  for  the  faith- 
ful discharge  of  the   duties  of  his  office  of 

receiver. 
662         ♦No  other  decree  or  order  was  made 
in  the  case,  and   nothing  further  ap- 
pears to  have  been  done  in  it  for  six  years, 
and  until  the  5th  of  October  1866,    when  a 
further  order  was   made   in   regard   to   the 
talcing    of    the    accounts    before   directed, 
'Which  had  not  been  taken,  either  in  whole 
or  in  part ;  and  the  said  receiver  was  directed 
to  report  his  proceedings  at  the  next  term. 
nothing  further  appears  to  have  been  done 
in  the  case  until  1870  and  1871,   when  com- 
missioner Kirby  settled  the  accounts  ordered 
to  he  taken  by  decrees  made  in  the  cause  in 
1860;  and  on  the  8th  of  March  1871  he  made 
his   report.     From   that  report,    it   appears 
that  the   dower  right  of  Mary  J.   Neville, 
which  had   been    assigned  to  the  receiver, 
was  valued  at  $1,401.68;  which,   with  inter- 
est from  August  27,  1860,   to  January   1871, 
making  $869.97,  amounted  to  .     .  $2,271  65; 
and  that  his  two  judgments,  with 
interest  to  the   same    day   and 
costs,  amounted  to    ...     .        1,508  86; 


making   his  whole  claim  against 

the  fund,  including  interest,  $3,780  51. 
It  further  appears  from  the  report,  that 
the  receiver  was  charged  by  the  commis- 
sioner with  the  following  sums  of  money 
collected  of  the  purchasers  of  said  land,  viz : 
1860,  October  5— To  cash  $700 ;  1862,  No- 
veml>er  24,  ditto  $1,500;  1863,  January  3, 
ditto  $1,300;  1863,  July  27,  ditto  $1,000; 
1868,  September  23,  ditto  $300.96.  1869,  Jan- 
uary   1,    ditto   $20;    making   the 

amount  of  principal  collected    .     4,820  95; 
on  which  the  interest  to   1st  Jan- 
uary, 1871,    amounted  to    .     .       2,271  67; 


making    the     whole    amount    of 

principal    and   interest     .  $7,092  62. 
553     *From  the  interest  the  Com- 
missioner    deducted     $20 
paid  William  Cabell,  and  $8.47 
costs  of  suit, 28  47 ; 


and    the    balance  remaining  due 

on  that  account  appeared  to  be  $7,064  15, 
with  interest  on  the  principal,  $4,820.95, 
from  January  1,  1871,  till  paid.  The  re- 
ceiver did  not  appear  and  make  any  excep- 
tion before  the  commissioner,  but  made 
the  following  exception  and  affidavit  after 
the  return  of  the  commissioner's  report, 
viz: 

Exception. 

"The  plaintiflF,  F.  G.   Peters,   receiver  in 


this  cause,  excepts  to  so  much  of  commis- 
sioner Kirby^s  report  as  charges  him  with 
the  full  amount  received  by  him  of  S.  C. 
Stevens.  All  of  the  sums  so  received,  ex- 
cept the  sum  of  $700,  as  of  the  27th  of 
August,  1860,  were  collections  in  Confederate 
money,  and  liable  to  scale.  See  affidavit  of 
F.  G.  Peters  filed  herewith,   marked  'A.'  ** 

Affidavit. 

* 'State  of  Virginia — Nelson  county. 

This  day  Frederick  G.  Peters  personally 
appeared  before  me,  a  justice  of  the  peace 
in  and  for  the  county  aforesaid,  and  made 
oath,  that  all  the  collections  made  by  him 
in  the  case  of  Peter's  su'g  partner  v.  Ne- 
ville, &c.,  were  in  Confederate  notes,  save 
and  except  the  sum  of  $700  of  principal  and 
$21.95  of  interest;  that  he  did  not  appear 
before  said  commissioner  in  said  cause^ 
and  show  said  fact,  because  he  was  of  opin- 
ion that  said  commissioner  would,  of  his 
own  motion,  scale  all  collections  made  after 
January  1st,  1862.  Given  under  my  hand 
this  23rd  day  of  March,  1871. 

P.  H.  Cabell,  J.  P." 

554  *On  the  15th  day  of  September,  1871, 
by  consent  of  parties,  the  cause  came 

on  again  to  be  heard  upon  the  papers  for- 
merly read,  the  said  report  of  commissioner 
Kirby,  the  said  exception  of  the  plaintifit 
and  receiver  thereto,  and  other  exceptions 
thereto  by  other  parties,  and  was  argued  by 
counsel:  on  consideration  whereof  the  court 
overruled  the  plaintiff's  exception,  and 
made  other  rulings  in  regard  to  the  other 
exceptions;  and  recommitted  the  report  to 
the  same  commissioner,  to  restate  the  ac- 
counts according  to  the  said  rulings;  who 
was  authorized  to  proceed  without  any  fur- 
ther notice  to  the  parties,  except  reasonable 
notice  of  the  time  to  the  respective  counsel 
engaged  in  the  cause.  In  stating  the  ac- 
count the  commissioner  was  directed  to 
report  any  other  judgment  claims  against 
Lafayette  Neville  which  might  be  proved 
before  him. 

On  the  6th  day  of  March,  1872,  commis- 
sioner Kirby  made  his  supplemental  report 
in  obedience  to  the  last  mentioned  decree, 
after  reasonable  notice  to  all  the  counsel  of 
all  parties  interested;  which  report  he  said 
he  believed  was  made  in  conformity  with 
all  the  rulings  of  the  court  in  the  said 
decree  of  the  15th  of  September,  1871.  There 
was  no  exception  to  that  report  by  any 
party. 

On  the  27th  March,  1872,  the  cause  came 
on  again  to  be  heard  on  the  papers  formerly 
read,  with  the  supplemental  report  afore- 
said, to  which  there  was  no  exception,  and 
was  argued  by  counsel;  on  consideration 
whereof  the  court  ratified  and  confirmed 
said  report ;  and  also  ratified  and  confirmed 
the  original  report,  in  so  far  as  it  was  not 
in  conflict  with,  and  modified  by  said  sup- 
plemental report ;  said  modification  having 
been  made  in  conformity  with  rulings  and 
instructions  of  the  court.  And  the  court 
proceeded  to  decree  a  distribution   of 

555  the  fund  according  to  the  ^rights  of 
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the  parties  respectively,  as  ascertained  by 
said  supplemental  report. 

From  the  two  decrees  of  the  15th  of  Sep- 
tember 1871,  and  the  27th  of  March  1872 
aforesaid,  the  plaintiff  and  receiver,  F.  6. 
Peters,  applied  to  a  judge  of  this  court  for 
an  appeal ;  which  was  accordingly  allowed, 
and  which  is  the  case  now  before  us. 

The  only  error  in  the  said  decrees  assigned 
in  the  petition  for  an  appeal  is,  because  the 
exception  taken  by  the  petitioner  to  the 
commissioner's  report  should  have  been 
sustained,  and  the  Confederate  notes  col- 
lected by  him  scaled  to  their  good  money 
value. 

Was  that  an  error?  We  are  of  opinion 
that  it  was  not.  The  money  collected  was 
due  on  account  of  a  good  money  debt,  created 
in  the  year  1860.  That  the  larger  portion 
of  the  debt  became  payable  during  the  war, 
when  Confederate  notes  constituted  the 
only  currency  of  the  country,  is  a  fact  which 
did  not  of  itself  authorize  the  receiver  to 
collect  the  debt,  or  any  portion  of  it,  in  a 
greatly  depreciated  currency  —  depreciated 
to  the  extent  to  which  Confederate  notes 
were  depreciated  at  the  times  of  the  collec- 
tion made  bv  the  receiver  in   such   notes. 

The  debt  continued  to  be  a  good  money 
debt,  notwithstanding  that  Confederate 
notes  became  the  common,  or  even  the 
only  currency  of  the  country,  when  the  de- 
ferred instalments  became  payable;  and  it 
was  solvable  only  in  good  money.  The  re- 
ceiver was  neither  justifiable  nor  excusable 
in  making  the  collections  which  he  did 
make  on  account  of  the -debt  in  Confederate 
notes.  The  only  decree  or  order  made  by 
the  court  in  regard  to  the  collection  of  the 
debt  was  the  decree  of  the  29th  of  Septem- 
ber 1860,  appointing  a  receiver,  and  giving 
him  liberty,  after  executing  the  bond  re- 
quired of  him,  to  withdraw  the  bonds  for 
the  purchase  money  of  the  land,  and 
666  to  *proceed  to  collect  the  same.  At 
that  time  Confederate  notes  were  not 
in  existence,  and  there  was  no  reason  to 
believe  thev  ever  would  be.  The  currency 
then  in  existence,  and  likely  so  to  remain 
indefinitely,  was  a  specie  currency,  or,  what 
was  equivalent  thereto,  one  easily  converti- 
ble into  specie.  When  afterwards,  and 
before  the  deferred  instalments  of  the  pur- 
chase money  became  due  the  currency  be- 
came depreciated,  it  was  the  duty  of  the 
receiver  not  to  collect  the  money  in  that 
currency,  but  to  let  it  remain  uncollected, 
or,  at  all  events,  not  to  collect  it  without 
the  express  direction  of  the  court.  The 
debt  was  perfectly  secure,  and  was  not  in 
the  least  danger  of  becoming  otherwise  at 
any  future  time.  Its  collection  was  not 
required  by  any  necessity  or  convenience  of 
the  parties  entitled  to  it,  at  least  other  than 
the  receiver  himself.  It  could  not  be  dis- 
tributed, for  it  had  not  been  ascertained  by 
any  settlement  of  accounts  in  the  case,  who 
was  entitled  to  it,  or  in  what  proportion. 
He  did  not  pay  the  money  so  collected,  or 
any  part  of  it,  to  any  other  party,  nor  into 
court ;  nor  did  he  invest  it  either  under  the 
order  of  the  court  or  on  his   own  responsi- 


bility. He  did  not  ask  the  court  for  its  in- 
struction ;  nor  did  he  ever  make  any  report 
to  the  court  on  the  subject.  He  did  not 
consult  the  wishes  of  any  of  the  other  par- 
ties entitled  to  the  money.  It  does  not 
appear  that  anybody  concerned,  besides  the 
debtor  and  himself,  ever  knew,  before  the 
war  was  over,  that  he  had  collected  a  dollar 
of  Confederate  money  on  account  of  the 
debt.  He  could  have  collected  it  only  for 
his  own  benefit,  and  he  no  donbt  used  it 
accordingly.  He  no  doubt  believed  that  the 
amount  due  to  him  would  be  about  eqnal  to 
the  amount  he  collected,  and  that  the  latter 
would  ultimately  be  applied  to  the  former. 
At  that  time  the  widow's  dower  right, 

667  which  *had  been  assigned  to  him,  had 
not   been    valued;    and    he    probably 

supposed  it  would  be  valued  higher  than  it 
afterwards  was.  *'On  the  3d  of  Jannaiy 
1863,"  it  is  said  in  the  brief  of  one  of  the 
counsel,  and  no  doubt  truly,  '  *Conf ederate 
treasury  notes  were  three  for  one  of  gold; 
and  on  the  27th  of  July  1863  they  were  nine 
for  one  of  gold,  as  per  scale  of  Milter  A 
Franklin,  brokers,  which  has  been  adopted 
by  the  Circuit  court  of  Nelson  county."  At 
the  former  period  $1,300,  and  at  the  latter 
period  $1,000,  were  collected  by  the  receiver 
in  Confederate  notes  on  account  of  the  debt. 
He  may  have  been  able,  as  was  sometimes 
the  case  at  that  period,  to  use  these  notes 
in  such  a  way  as  to  make  them  worth  their 
par  amount,  or  nearly  so  to  him.  And,  if 
so,  it  would  be  unjust  in  the  last  degree  to 
charge  the  other  creditors  of  Neville  with 
the  amount  of  the  depreciation  of  these 
notes  at  the  periods  of  their  collection.  Bnt. 
whether  so  or  not,  it  would  be  unjust  and 
illegal  so  to  do.  That  the  receiver  had  not 
a  right  to  make  these  collections  in  Confed- 
erate money,  at  least  at  the  risk  or  loss  of 
any  other  person  concerned  than  himself, 
and  that  he  is  justly  chargeable,  and  was 
properly  charged  with  their  amount  in  |pood 
money,  is,  we  think,  clear,  t>oth  upon  prin- 
ciple and  authority;  and  it  is  suflScient,  in 
support  of  this  conclusion,  to  refer  to  what 
was  said  by  this  court  in  the  cases  of  Moss 
&c.  V.  Moorman's  adm*or  Ac,  24  Gratt.  97. 
and  Hannah's  adm' or  v.  Boyd  &c.,  25  Id. 
692,  cited  in  the  argument. 

We  are  therefore  of  opinion,  upon  this 
main  question  in  the  case,  that  the  Circuit 
court  did  not  err  in  overruling  the  exception 
of  the  appellant  to  the  report  of  commis- 
sioner Kirby. 

We  now  proceed  to  notice  some  other  mat- 
ters of  minor  importance   in  the  case. 

668  *Mundy's    ex 'or,     whose    claim    is 
postponed  to  all  the  judgment  liens, 

and  cannot  be  fully  satisfied  by  reason  of 
the  deficiency  of  the  fund  for  distribution, 
complains,  that  he  has  been  injured  by  the 
act  of  the  commissioner  in  deducting  the 
amount  due  to  the  appellant,  includinfs^ 
principal,  interest  and  costs  on  the  1st  of 
January,  1871.  $3,955.51,  from  the  principal 
due  by  the  receiver,  $4,820.95,  leaving  a 
balance  of  principal  for  distribution  on  that 
day  among  the  judgment  creditors  amount- 
ing to  $865.44,  and  leaving  the  entire  inter- 
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^»t  due  by  the  receiver  on  that  day,  to-wit: 
^,243.20,  for  distribution;  instead  of  de- 
ducting the  amount  so  due  to  the  appellant, 
^rst  from  the  said  interest,  and  then  from 
%he  said  principal;  thus  leaving*  a  balance 
^ne  by  the  receiver  of  $3,106.64,  all  princi- 
pal, for  distribution.  It  is  contended  that 
"the  effect  of  this  error,  if  it  be  one,  is  a  loss 
of  interest  on  $2,243.20,  the  amount  of  in- 
terest due  by  the  receiver  aforesaid,  from 
Ihe  1st  day  of  January  1871,  to  the  27th  of 
March  1872,  the  date  of  the  decree  confirm- 
ing' the  commissioner's  report  and  making 
distribution  of  the  fund.  This  loss  would 
t>e  comparatively  inconsiderable,  amounting 
only,  it  seems,  to  $166.78.  But  a  complete 
answer  to  this  objection  seems  to  be,  that 
neither  Mundy's  ex'or  nor  any  of  the  other 
creditors  made  any  exception  whatever  to 
the  commissioner's  report,  on  that  or  any 
other  ground ;  but  suffered  the  same  to  be 
conffrmed  by  the  court,  and  a  decree  entered 
in  pursuance  thereof,  and  started  the  ob- 
jection for  the  first  time  in  this  court,  more 
than  three  years  after  the  decree  was  ren- 
dered. We  are  of  opinion  that  the  objection 
came  too  late,  and  the  parties  were  then 
concluded  from  making  it  by  their  omission 
to  except  to  the  commissioner's  report,  and 
by  lapse  of  time  and  acquiescence.  It 
560  is  a  general  rule  that  a  *commis- 
sioner's  report,  so  far  as  it  is  not  ex- 
cepted to,  is  admitted  to  be  correct,  not  only 
as  regards  the  principles,  but  as  relates  to 
the  evidence  on  which  it  is  founded.  2  Rob. 
Pr.,  old  ed.,  p.  383,  and  the  cases  there 
cited.  "Reports  which  are  erroneous  upon 
the  face  of  them,  although  not  especially 
excepted  to  prior  to  the  hearing,  may,  per- 
haps, be  objected  to  at  the  hearing,  or  in 
the  appellate  court.  But  it  is  clear  that  re- 
X>ort8  not  excepted  to,  cannot  be  impeached 
before  an  appellate  court,  in  relation  to 
matters  which  may  be  affected  by  extrane- 
ous testimony.  Id.  Whether  or  not  interest 
ought  to  be  charged  to  an  executor  in  the 
statement  of  his  accounts,  has  been  consid- 
ered by  an  appellate  court  to  be  a  matter 
the  decision  of  which  might  be  affected  by 
extraneous  testimony.  Id.  384,  citing 
White's  ex'or  v.  Johnson,  Ac,  2  Munf.  285. 
Not  only  is  that  a  question  here,  but  the 
subject  of  the  objection  now  for  the  first 
time  made,  might  in  other  respects  have 
been  affected  by  extraneous  testimony. 
Suppose  the  parties  consented  that  the  ac- 
count should  be  settled  by  the  commissioner 
as  it  was,  in  regard  to  the  manner  of  ap- 
plying the  fund  in  the  hands  of  the  receiver 
to  the  payment  of  the  amount  due  to  him- 
self. Of  course,  if  said  consent  had  been 
proved  before  the  commissioner,  it  would 
liave  been  binding;  and  it  might  have  been 
proved  if  an  exception  had  been  taken  to 
his  mode  of  stating  the  account. 

Mundy's  ex'or  also  complains,  that  injus- 
tice was  done  by  the  commissioner  to  the 
other  creditors  of  Neville,  in  deducting  the 
full  amount  due  to  the  receiver  himself 
irom  the  funds  in  his  hands  before  any- 
thing was  paid  to  the  other  creditors ;  thus 
Tplacing  the   two  on   unequal   ground,    and 


subjecting   the   latter   to    the   risk  of  pos- 
sible   loss    from    not    realizing     the 

660  *whole  residue  of  the  trust  fund.    The 
same   answer  may    be    made    to  this 

complaint  as  was  made  to  the  other.  The 
subject  of  it  might  have  been  fully  explained 
by  extraneous  testimony.  The  mode  of 
settlement  adopted  by  the  commissioner 
may  have  been  assented  to  by  all  the  parties 
concerned.  They  may  have  given  such  as- 
sent from  motives  of  liberality  or  of  policy 
—of  liberality  to  the  receiver,  who  was 
charged  with  the  Confederate  money  col- 
lect^ by  him  at  its  nominal  amount,  while 
he  was  allowed  no  commission  as  receiver ; 
and  of  policy,  to  induce  him  to  acquiesce  in 
the  charge,  and  not  appeal  from  the  decree. 
This  view  is  confirmed  by  what  is  said  in 
some  of  the  briefs  in  this  case.  In  that  of 
the  appellant's  counsel  it  is  said:  **The 
decree  was  drawn  by  one  of  the  counsel  of 
the  first  class  creditors,  and  ordered  to  be 
entered  by  the  court  without  any  objection 
from  any  quarter."  And  in  that  of  the 
counsel  of  some  of  the  judgment  creditors 
it  is  said:  *'In  a  spirit  of  liberality  this 
was  permitted  and  acquiesced  in,  the  coun- 
sel for  the  judgment  creditors  not  excepting 
to  the  report,  and  preparing  the  decree 
which  was  entered."  Certainly  it  was  too 
late,  several  years  thereafter,  to  make  the 
exceptions  for  the  first  time  and  in  the  ap- 
pellate court. 

We  are  therefore  of  opinion  that  the  errors 
complained  of  by  the  appellee,  Mundy's 
ex'or,  are  not  well  founded,  and  do  not  exist. 

But  there  is  another  matter  referred  to  in 
the  briefs  and  in  the  arguments  of  counsel 
which  requires  attention.  After  the  appeal 
in  this  case  was  obtained,  and  while  it  has 
been  pending  in  this  court,  to  wit:  on  the 
I7th  of  March  1874  a  consent  decree  was 
made  by  the  Circuit  court  of  Nelson  county 
in  this  cause,  whereby  the  decree  of  the 
27th  of  March  1872,  so  far  as  it  was  in  favor 
of    Elizabeth    Hopkins,    executrix   of 

661  Arthur  *Hopkins,    deceased,    was   re- 
duced and  modified  as   mentioned   in 

said  consent  decree.  The  former  decree 
ought  therefore  to  be  amended,  as  if  the 
latter  had  been  embodied  in  it,  instead  of 
so  much  thereof  as  was  in  favor  of  the  said 
Hopkins'  executrix  as  aforesaid. 

The  said  decree  of  the  27th  of  March  1872 
ought  to  be  further  so  amended  as  expressly 
to  give  running  interest  from  its  date  till 
payment,  on  the  following  sums  of  money 
thereby  decreed  to  be  paid  as  of  that  date 
to  the  following  named  parties,  viz:  $218.84 
to  R.  L.  Jefferson;  $1,021.21  to  Hubbard, 
Gardner  8l  Co.,  assignees  of  John  W.  Mosby ; 
and  $195.57  to  N.  R.  Powell. 

The  court  is  therefore  of  opinion  that  the 
decrees  appealed  from,  with  the  amendments 
aforesaid,  ought  to  be  affirmed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid,  and  the  arguments  of 
counsel,  is  of   opinion  that   the   decree   ap- 
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pealed  from  oug^ht  to  be  amended,  accord- 
ing' to  the  consent  decree  made  in  this  cause 
on  the  17th  day  of  March  1874,  while  it  was 
pending  in  this  court,  of  which  consent  de- 
cree a  certified  copy  is  contained  in  an  ap- 
pendix to  the  record  of  the  case  in  this  court, 
and  was  considered  by  the  court  as  a  part 
of  said  record ;  and  it  is  accordingly  ordered 
that  the  said  decrees  appealed  from  be  so 
amended,  and  that  the  said  decree  of  the  27th 
day  of  March  1872  be  read  and  considered, 
as  if  so  much  of  it  as  is  in  favor  of  Eliza- 
beth Hopkins,  executrix  of  Arthur 
662  Hopkins,  deceased,  *were  stricken  out 
of  the  same,  and  instead  thereof,  the 
said  consent  decree  were  embodied  in  the 
said  decree  of  the  27th  day  of  March  1872 
as  part  thereof. 

The  court  is  further  of  opinion  that  the 
said  decree  of  the  27th  day  of  March  1872 
ought  to  be  further  so  amended  as  expressly 
to  give  running  interest  from  its  date  till 
payment,  on  the  following  sums  of  money 
thereby  decreed  to  be  paid  as  of  that  date 
to  the  following'  named  parties,  viz:  two 
hundred  and  eighteen  dollars  and  eighty- 
four  cents  to  R.  ly.  Jefferson ;  ten  hundred 
and  twenty -one  dollars  and  twenty-one  cents 
to  Hubbard,  Gardner  &  Co.,  assignees  of 
John  W.  Mobsy;  and  one  hundred  and 
ninety-five  dollars  and  fifty-seven  cents  to 
N.  R.  Powell ;  and  it  is  accordingly  ordered 
that  the  said  decree  of  the  27th  of  March 
1872  be  So  amended. 

The  court  is  therefore,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  fur- 
ther of  opinion  that  there  is  no  error  in 
the  said  decrees  appealed  from,  amended 
as  aforesaid ;  and  it  is  decreed  and  ordered 
that  the  said  decrees  so  amended  be  affirmed, 
and  that  the  appellees  recover  of  the  appel- 
lant their  costs  by  them  about  their  defence 
in  this  court  expended,  and  damages  accord- 
ing to  law;  and  it  is  ordered  that  this  cause 
be  remanded  to  the  said  Circuit  court,  for 
further  proceedings  to  be  had  therein,  in 
conformity  with  the  foregoing  opinion  and 
decree;  which  is  ordered  to  be  certified  to 
the  said  Circuit  court  of  Nelson  county. 

Decree  amended  and  affirmed. 
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I.  Deeds  of  Trust— Validity— Preference  of  Creditors.*— 

A  deed  of  trust  to  secure  bona  fide  creditors,  which 
conveys  land,  horses,  cattle.  &c.,  farming-  Imple- 
ments, household  and  kitchen  furniture,  growinsr 
crrain  and  vesretables,  the  srrantor  to  retain  pos- 
session for  three  years,  by  paying  the  interest  on 
the  debts  secured,  is  not  fraudulent  p^r  $4^  thoug-h 

r  

^Preference  of  Creditors.  —  The  general  principle, 
that  In  the  absence  of  statute  a  debtor  may  make 
such  preference  (n  paying*  his  debts  as  he  sees  fit, 
is  applied  in  Paul  v.  Bauph  et  alt.,  85  Va.  058;  Wil- 
liams V.  Lord  and  Robinson  et  alt.,  75  Va.  402:  Lucas, 
Sergeant,  etc.,  v.  Clafflin  &  CJo.,  76  Va.  277:  Sklpwlth 
y.  Cunningham,  8  Leigh  272;  Gordon  v.  Cannon  0^0/9., 
18  Gratt  887:  Harden  v.  Wagner.  22  W.  Va.  360. 
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made  without 
secured. 
9.  5«iBe—S«me— Execution  Pendente  Lite.— Nor  docs 
the  execution  of  the  deed  pendlngr  a  suit  againft 
the  grantor,  by  a  creditor  not  secured  by  it  and  1 
short  time  before  the  term  at  whicli  it  was  prob- 
able judgment  would  be  rendered  acainst  him 
render  the  deed  fraudulent 

3.  Same— Same— Postponement  of  Snie  by  PrevisiseiB 
Deed.*— Nor  does  a  provision  in  the  deed,  authorb- 
Ing  a  sale  of  the  property  within  the  three  yean 
at  the  instance  of  the  grantor,  render  the  deed 
fraudulent 

4.  Same- Fraudulent  Intent  In  Qrantor.t—  if  there  was 
a  fraudulent  intent  in  the  grantor  in  making  tke 
deed,  (of  which  there  was  no  eyidence.)  as  it  is  not 
fraudulent  on  its  face,  and  the  trustee  and  cred- 
itors secured  by  it  had  no  knowledge  of  iv*  execu- 
tion until  it  was  done,  they  cannot  be  affected  by 
such  fraudulent  intent  and  the  deed  is  valid  as  to 
them. 

5.  BUI  In  Equity— Prayer  for  Qeneml  Relief.— A  jndr- 
ment  creditor  files  a  bill  to  set  aside  the  deed  ivr 
fraud,  and  for  general  relief.  Though  the  deed  is 
held  to  be  valid,  the  plaintiff  is  entitled  to  the 
surplus  after  paying  the  debts  secured;  and  the 
bill  should  not  be  dismissed,  but  nnder  the  prayer 
for  ffeneral  relief,  he  is  entitled  to  an  account  of 
the  debts  secured  by  the  deed,  and  to  have  a  sole 
of  the  property. 

In  September  1869  Joseph  Sipe  brought 
a  suit  in  equity  in  the  Circuit  court  of 
Rockingham  county,  to  set  aside  a  deed 
made  by  Peter  F.  Barman  to  secnre 
John  Carpenter  and  others  named  in 
the  deed,  certain  debts  therein  named. 
The  hill  states,  that  in  August 
664  *1867  the  plaintiff  recovered  a  judg- 
ment in  the  County  court  of  Rocking- 
ham against  Peter  J.  E^arman  for  $1,676.82, 
with  interest  and  costs.  That  a  short  time 
before  said  judgment  was  recovered,  the 
said  Peter  F.  E^arman  made  a  deed,  by 
which  he  conveyed  all  of  his  propertv  to 
John  W.  Barman,  for  the  ostensible  par- 
pose  of  securing  the  payment  of  the  debts 
mentioned  in  said  deed.  He  charges  that 
the  deed  was  made  with  the  intent  to  hinder 
and  defraud  the  plaintiff;  that  the  pretended 
debts  secured  in  the  deed,  or  a  large  portion 
of  them,  are  not  bona  fide  debts;  that  the 
deed  is  fraudulent  upon  its  face,,  and  fraud- 


Same— Postponement  of  Sale  in  the  Deed. 

—As  to  what  is  a  reasonable  postponement,  see 
Young  V.  Wilis,  82  Va.  298,  citing-  the  principal  case: 
also  Norris  v.  Lake,  80  Va.  610:  Brockenbroogh  t. 
Brockenbrough.  31  Gratt.  580.  and  noU:  Oochran  v. 
Paris,  11  Gratt  848:  dissenting  opinion  of  Judoi 
Snydkb  In  Landeman  v.  Wilson,  29  W.  Va,  725,  3  S,  E. 
Rep.  218. 

tSame— Fraudulent  Intent  in  Orantor— Presompdea. 
—See  collection  of  cases  in  nots  to  Brockenbroagt 
v.  Brockenbrough,  81  Gratt  580;  also  Lewis  v.  Caper- 
ton,  8  Gratt  148:  Phippen  v.  Durham,  8  Qratt  4S7: 
Dance  v.  Seaman,  11  Gratt  778:  Harden  v.  Wa«mer.tt 
W.  Va.  364 :  Landeman  v.  Wilson,  29  W.  Va.  7S1. 2  &  E. 
Rep.  203:  Cohn  v.  Ward.  S2  W.  Va.  80. 9  S.  E.  Rep.  41 
The  principal  case  is  distinffuished  In  Uvesay  t. 
Beard,  22  W.  Va.  S90,  and  the  Viririnla  doctrine 
criticised  in  Gardner  v.  Johnston,  9  W.  Va.  412. 
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alent  in  fact.  And  he  states  that  £^annan 
had  since  gone  into  bankruptcy.  And  mak- 
ing- Peter  F.  Karman,  John  W.  Ear- 
man,  the  trustee,  and  the  creditors  named 
in  the  deed,  as  also  the  assignee  of 
Karman,  parties  defendants,  he  prays 
that  the  said  deed  of  trust  may  be 
set  aside  as  fraudulent  and  void,  and  the 
property  therein  conveyed  applied  to  the 
payment  of  plaintiff's  debt  by  a  sale  thereof 
under  a  decree  of  the  court ;  and  that  he 
might  have  such  other  and  further  relief  as 
the  nature,  of  the  case  may  require  and  to 
equity  seem  meet. 

The  deed  which  was  filed  as  an  exhibit 
with  the  bill,  bears  date  the  7th  of  May 
1867,  and  conveys  to  John  W.  Earman  one 
tract  of  land  of  one  hundred  and  seventeen 
acres,  lying  in  the  county  of  Rockingham, 
with  all  the  g^wing  crop  thereon,  four 
horses,  &c.,  naming  cattle  and  sheep,  two 
wagons,  one  spring  wagon,  one  carriage, 
farming  implements  of  every  description, 
all  his  household  and  kitchen  furniture, 
about  ten  acres  of  wheat  and  rye  growing 
on  an  adjoining  farm,  also  the  com  grow- 
ing on  the  same  place,  in  which  he  had  an 
interest,  also  his  interest  in  ten  acres  of 
oats  and  in  the  crop  of  potatoes  and  sorghum 
on  another  place  he  names,  and  also 
666  the  melons  on  the  *place  where  he 
was  then  living,  in  trust  to  secure  John 
Carpenter  in  a  debt  of  $500,  &c.,  naming 
the  other  creditors  and  their  debts.  The 
deed  then  says:  It  is  covenanted  expressly 
herein  that  the  said  grantor  is  to  hold, 
occupy  and  enjoy  the  use  and  profits  of  the 
property  herein  conveyed  for  the  term  of 
three  years  from  this  time,  by  paying  the 
interest  on  the  debts  herein  secured  an- 
nually, and  then  if  at  the  end  of  three  years 
all  the  debts  herein  secured  are  not  liqui- 
dated at  that  time,  the  person  or  persons 
holding  a  majority  of  the  debts  then  unpaid, 
may  at  any  time  require  the  trustee,  upon 
due  notice,  to  advertise  and  sell.  But  it  is 
further  covenanted,  that  at  any  time  the 
said  grantor  may  desire  to  sell  the  property 
herein  conveyed,  the  parties  are  to  allow 
the  said  sale,  and  receive  the  amount  of 
money  then  due.  This  deed  was  only  exe- 
cuted by  Peter  F.  Earman,  and  was  admitted 
to  record  on  his  acknowledgment  in  the 
oflSce. 

The  creditors  named  in  the  deed,  and  the 
trustee,  who  was  also  a  creditor,  severally 
answered  the  bill.  They  all  aver  that  their 
debts  are  bona  fide,  and  offer  the  evidences 
of  their  debts.  They  say  they  had  no  knowl- 
edge of  the  execution  of  the  deed  until  it 
was  made ;  but  when  informed  of  it  they 
accepted  it ;  and  they  deny  all  fraud  in 
procuring  it,  and  they  do  not  believe  there 
was  any  puxrpose  of  fraud  by  the  grantor  in 
its  execution. 

Peter  F.  Earman  also  answered.  He 
denied  any  fraudulent  intent  in  executing, 
the  deed.  He  averred  that  his  purpose  was 
to  secure  debts  he  honestly  owed ;  that  the 
judgment  of  the  plaintiff  was  recovered  in 
his  absence ;  that  it  was  for  the  balance  of 
an  account  which   had   not   been   fully   ad- 


justed, and  he  was  entitled  to  large  credits 
upon  it,  which  had  not  •  been   allowed   him ; 
and  he  asked  that  the  court   would  direct  a 
new  trial  of  the  case. 

666  *Though  a  number  of  witnesses  were 
examined  by   the  plaintiff,  there  was 

not  the  slightest  evidence  of  fraud  or  knowl- 
edge of  fraud  by  the  creditors ;  there  were 
two  or  three  witnesses  who  stated  that  after 
the  deed  was  made  Peter  F.  Earman  spoke 
of  Sipe's  debt  as  unjust  as  to  the  amount, 
and  that  he  would  not  pay  it. 

The  cause  came  on  to  be  heard  on  the 
11th  of  October  1872,  when  the  court  held 
that  the  deed  of  trust  was  made  bona  fide, 
and  was  valid  and  binding,  and  dismissed 
the  bill  with  costs.  And  thereupon  Sipe 
applied  to  one  of  the  judges  of  this  court 
for  an  appeal ;  which  was  allowed. 

John  E.  Roller,  for  the  appellant. 

Sheffey  &  Bumgardner  and  Berlin,  for  the 
appellees. 

Anderson,  J.  delivered  the  opinion  of  the 
court. 

The  question  raised  by  the  record  of  this 
case  is,  was  the  deed  of  trust  made  by  Peter 
F.  Earman,  on  the  7th  of  May  1867  to  secure 
his  creditors  therein  named  fraudulent? 

In  Dance  &.  als.  v.  Seaman  &  als.,  11 
Gratt.  778,  Judge  Allen,  in  whose  opinion 
the  other  judges  concurred,  says:  **If  it 
were  a  question  of  the  first  impression,  it 
would  be  matter  for  grave  consideration" 
* 'whether  a  deed  of  trust  executed  by  a 
debtor  on  the  verge  of  insolvency,  creating 
preference  amongst  his  creditors,  postponing 
the  time  of  sale,  the  possession  in  the  mean- 
time remaining  with  the  grantor,  and  the 
profits  to  be  received  by  him,  and  executed 
without  the  knowledge  of,  or  consultation 
with  the  creditors,  (very  much  our  case,) 
should   not    be   treated  as   made  with 

667  a  *f raudulent  intent ;  because  the  res- 
ervations  may    tend     to    hinder    and 

delay  creditors  in  the  prosecution  of  their 
legal  remedies  to  enforce  the  payment  of 
their  debts.  But  these  questions  have  been 
settled  by  a  series  of  adjudications  in  this 
court.  It  would  disturb  many  titles,  if  the 
principles  heretofore  established,  and  sanc- 
tioned by  the  practice  of  the  country,  were 
now  to  be  questioned."  Where  the  bank- 
rupt law  does  not  apply,  preference  of 
favored  creditors  is  the  right  of  every 
debtor,  and  is  a  doctrine  so  well  established, 
and  so  unquestionable,  that  it  is  unnecessary 
to  cite  authorities  in  support  of  it. 

But  at  is  contended  that  proof  of^raud  ini 
this  case  arises  from  the  face  of  the  deed. 
**The  court  cannot  presume  fraud  unless  the 
terms  of  the  instrument  preclude  any  other 
inference. ' '  Dance  Sl  als.  v.  Seaman  &  als. , 
supra.  And  as  was  said  by  Judge  Allen  in 
that  case,  so  it  may  be  said  in  thia,  '*the 
fraudulent  intent  is  denied  by  the  grantor." 
— **As  to  the  cestuis  que  trust,  it  is  not  pre- 
tended that  they  participated  in  any  fraud. 
They  were  not  consulted ;  and  though,  if  the 
fraudulent  intent  clearly    appeared   on   the 
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-face  of  the  instrument,  they  would  be 
Affected  by  it  if  they  claimed  under  it,  the 
reservations  on  the  face  of  the  deed  do  not 
raise,  under  the  doctrines  of  this  court,  an 
irresistible  presumption  of  fraud,  which 
TTOuld,  of  itself,  vacate  the  deed. ' ' 

It  is  true  that  some  articles  of  property 
•embraced  in  the  conveyance  are  reserved 
for  the  use  and  enjoyment  of  the  ffrantor, 
until  default  in  payment,  which  must  be 
consumed  in  the  use,  and  could  not  in  them- 
selves streng'then  the  security;  just  as  it 
was  in  Cochran  v.  Paris,  11  Gratt.  348;  and 
Dance  &  als.  v.  Seaman  &  als.,  11  Gratt. 
778;  and  other  cases  yvhich    might  be  citel, 

in  which  it  was   held   that   the  deeds 
568    were   not   ^fraudulent.    Whilst    such 

articles  of  property  could  not  directly 
strengthen  the  security  of  the  deed,  they 
might  indirectly,  by  ministering*  to  the  im- 
provement, and  the  support  of  the  important 
and  subtsantial  subjects  relied  on  as  secur- 
ity, and  thereby  manifest  an  honest  intent 
-of  the  debtor  to  provide  for  the  payment  of 
his  debts,  as  was  held  in  Cochran  v.  Paris. 
But  the  articles  of  property  of  this  descrip- 
tion could  not  have  been  available  to  the 
judf^'ment  creditor  in  this  case  by  reason 
of  the  stay  law,  if  they  had  not  been  em- 
braced in  the  conveyance.  How  then  could 
the  including  them  in  the  conveyance  man- 
ifest an  intent  on  the  part  of  the  grantor  to 
defraud  the  judgment  creditor?  And  his 
reservation  of  the  possession  and  use  of  the 
whole  property,  conveyed  for  three  years, 
is  upon  condition  that  he  pay  the  interest 
in  the  interim  annually — a  condition  which 
may  be  enforced  by  the  trustee  by  sale  if 
he  fails  in  its  fulfillment.  The  tendency 
of  this  provision  is  to  prevent  the  aug'men- 
tation  of  the  debt  by  an  accumulation  of 
interest,  whilst  the  use  of  the  property  by 
the  grantor,  even  to  the  consumption  of 
that  which  is  perishable,  which  is  probably 
not  more  than  a  compensation  for  the  pay- 
ment of  interest,  may  improve  and  support 
and  strengthen  the  real  security  of  the  deed 
if  faithfully  carried  out.  And  its  fulfill- 
ment does  not  rest  upon  merely  the  personal 
•obligation  of  the  grantor,  but  the  trustee 
is  invested  with  power  to  enforce  it;  as 
we  think,  upon  a  fair  construction  of  the 
•deed  he  is  empowered  to  sell  if  it  is  not 
comolied  with. 

The  length  of  time  allowed  the  debtor  to 
pay  the  debts,  three  years,  cannot  prejudice 
the  judgment  creditor.  He  is  no  worse  off 
than  he  would  be  if  the  deed  required  an 
immediate  sale.     For  whatever  remains  of 

the  trust  fund,  after  paying  the  deed 
669    of  trust  *creditors,  is   subject    to    his 

judgment  debt.  And  if  the  indul- 
gence and  forbearance  extended  by  the 
former  creditors  to  the  debtor  would  enable 
him  to  pay  the  interest  accruing  on  their 
•debts  for  the  period  of  the  three  years  of 
forbearance,  and  perchance  to  reduce  the 
principal,  and  to  increase  the  value  of  the 
trust  subject,  it  would  be  increasing  the 
security  for  his  debt.  And  if  the  inter- 
mediate rents  and  profits  are  not  in  fact 
appropriated  by  the  deed  to  the  trust  debts. 


they  would  be  liable  to  his  judgmeiit,  a 
liability  which  a  court  of  equity  wottM  en- 
force. L/ewis  &  als.  v.  Caperton^s  eat'or  & 
als.,  8  Gratt.  148.  This  court  has  repeatedly 
sustained  the  deed,  in  cases  where  it  de^ 
ferred  payment  for  a  long  period,  and  the 
grantor  reserved  the  right  to  retain  pos- 
session of  the  property,  and  to  enjoy  its 
rents  and  profits,  though  no  provision  was 
made,  as  in  this  case,  for  the  payment  of 
the  annually  accruing  interest.  See  I^ewis 
&  als.  V.  Caperton's  ex'or  &  als. ;  Cochran 
V.  Paris,  and  Dance  v.  Seaman,  supra^ 

Nor  does  the  execution  of  the  deed  pend- 
ing a  suit  by  the  appellant  against  the 
grantor  for  debt,  and  a  short  time  before 
the  commencement  of  the  term  at  which  it 
was  probable  judgment  would  he  rendered 
against  him,  render  it  fraudulent  and  void. 
Skipwith's  ex'or  v.  Cunningham,  8  L#eigfa 
271.  Nor  is  the  provision  which  anthorizes 
an  earlier  sale,  if  desired  by  the  grantor, 
repugnant  to  and  incompatible  with  the 
avowed  object  and  purposes  of  the  deed,  so 
as  to  render  it  invalid  and  void.  This 
provision  of  the  deed  does  not  authorize  the 
grantor  to  sell  and  account  to  the  trustee  or 
the  cestuis  que  trust,  as  in  Lrang  v.  I«ee,  3 
Rand.  410,  and  in  Spence  v.  Bagwell,  6 
Gratt.  444.  Nor  does  it  constitute  him  as 
an  agent  for  the  trustee  for  that  pnr- 
570  pose.  It  only  authorizes  a  sale  to  *be 
made  of  the  property  before  the  settle- 
ment, if  desired  by  the  grantor,  and  an 
application  of  the  proceeds  to  the  payment 
of  the  debts.  By  whom?  We  think  dearly 
by  the  trustee,  who  is  invested  with  the 
sole  power  of  selling  and  paying  debts.  The 
court  is  therefore  of  opinion  that  the  reser- 
vations on  the  face  of  the  deed  do  not  raise 
an  irresistible  presumption  of  fraud,  which, 
of  itself,  vacates  the  deed,  and  woafal  be 
notice  to  the  creditors  who  take  under  it, 
so  that  they  would  be  affected  by  it. 

The  court  is  also  of  opinion  that  the  ex- 
trinsic proofs  in  the  cause  do  not  establish 
the  existence  of  fraud,  or  that  the  deed  was 
made  by  the  grantor  with  intent  to  defraud 
other  creditors,  who  are  not  provided  for  by 
its  terms.  If  he  has  a  right  to  a  preference 
amongst  his  creditors,  all  of  whom  he  re- 
garded as  equally  just,  he  surely  had  a  right 
to  prefer  those  whom'  he  regarded  as  just 
over  those  whom  he  regarded  as  unjnst. 
though  he  might  not  be  able  to  show  that 
they  were  unjust.  In  giving  such  pref- 
erence, the  debtor  may^  be  unjust  himself; 
yet,  having  the  unrestricted  power  of  aliena- 
tion, if  no  lien  has  attached,  he  could  sell 
his  property  to  any  creditor  or  purchaser, 
and  apply  the  proceeds  to  the  payment  of 
any  creditor  he  pleases.  And  if  he  may 
do  so  with  the  property  or  its  price,  these 
would  seem  to  be  no  good  reason  why  he 
should  not  have  the  right  to  convey  it  by 
deed  of  trust  for  the  benefit  of  any  creditor 
to  whom  he  chose  to  give  a  preference. 
Brashear  v.  West,  7  Peters.  R.  608;  Murray 
V.  Riggs,  15  John.  R.  571.  But  there  is  no 
evidence  that  the  creditors  secured  by  the 
deed,  or  the  trustee,  had  any  knowledge  of 
such  fraudulent  intent,  if  it   could   be  im- 
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pated  to  him,  or  that  either  of  them  had  an  j 
ag^ency  or  participation  therein ;  they  were 
pnrchasers   withont   notice   of    fraud,    and 

could  not  be  affected  by  it  if  it 
571     *existed.     Upon  the  whole,  the   court 

is  of  opinion,  that  there  is  no  error  in 
declaring-  the  said  deed  of  trust  to  be  valid 
and  binding*. 

But  was  there  error  in  dismissing  the 
plaintiff's  bill?  The  plaintiff  was  entitled 
to  the  surplus  fund,  if  any,  after  the  pay- 
ment of  the  debts  secured  by  the  deed  of 
trust,  and  an  account  to  ascertain  their 
amount.  But  it  is  contended  for  the  ap- 
pellees, that  he  did  not  ask  for  it.  There 
18  no  specific  prayer  in  the  bill  for  an  ac- 
count and  the  application  of  the  surplus  to 
the  payment  of  his  debt.  The  main  object 
of  the  bill  was  to  set  aside  the  deed  as  fraud- 
ulent, and  to  subject  the  property  primarily 
to  the  payment  of  his  debt ;  and  it  contains 
a  specific  prayer  to  that  end.  But  that  is 
not  the  only  object  of  the  bill.  If  it  were, 
that  would  be  the  only  prayer.  It  prays  also 
for  g-eneral  relief.  That  would  have  been 
unnecessary,  if  the  only  object  was  to  set 
aside  the  deed  as  fraudulent,  and  to  subject 
the  whole  property  first  to  the  satisfaction 
of  his  debt.  The  specific  prayer  is  sufiBcient 
for  that  purpose.  But,  lest  he  might  not 
be  able  to  make  out  a  case  which  would 
entitle  him  to  that  specific  relief,  he  asks 
for  such  other  and  further  relief  as  the 
nature  of  the  case  may  require,  and  to 
equity  may  seem  meet.  And  whilst  we 
tliink  the  Circuit  court  was  right  in  deny- 
ing* to  him  the  specific  relief  he  asked,  we 
think  he  was  entitled,  as  adapted  to  the 
case  which  he  made,  to  an  order  for  an  ac- 
count and  a  decree  for  the  sale  of  the  trust 
subject,  and  an  application  of  the  surplus, 
if  any,  after  satisfying  the  trust  debts,  to 
the  satisfaction  of  his  judgment.  He  was 
entitled  to  such  relief  under  the  prayer  for 
g-eneral  relief  upon  the  case  made  by  his 
bill.  And  so  it  was  held  in  Skipwith's  ex'or 
V-  Cunningham,  supra.  President  Tucker, 
in  that  case,    at   the  close  of  a  long   and 

able  opinion,  in  which  he  disposes 
572    *of   many    intricate    and     important 

questions,  and  reaches  the  conclusion 
that  the  deed  was  not  fraudulent,  in  which 
the  other  judges  concurred,  says:  "I  have 
now  waded  through  all  the  questions  in 
the  case  save  one,  and  in  that  only  do  I 
find  error.  I  think  it  very  clear  that  the 
appellant  had  a  right  to  an  account  of  the 
trust  fund,  and  to  the  payment  of  his  debt 
out  of  the  surplus,  if  any,  after  satisfying 
the  schedule  creditors  and  those  who  acceded 
to  the  composition."  The  court  below  had 
dismissed  the  plaintiff's  bill ;  and  for  that 
error  alone,  the  cause  was  sent  back  for  an 
account  and  further  proceedings.  In  that 
case  there  was  no  prayer  for  an  account 
and  an  application  of  the  surplus  fund  to 
the  plaintiff's  debt ;  but  only  as  touching 
this  point,  a  prayer  for  general  relief.  The 
court  is  of  opinion,  therefore,  to  reverse  the 
decree  for  this  cause  and  remand,  and  in 
all  other  respects  to  a£Eirm  the  decree  of  the 
Circuit  court. 


The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
in  a  written  opinion  filed  with  the  record, 
that  the  Circuit  court  did  not  err  in  sus- 
taining the  deed  of  trust,  executed  by  the 
appellee  for  the  security  of  certain  creditors 
therein  named,  and  in  giving  validity  to 
the  same ;  but  that  there  was  error  in  dis- 
missing- the  plaintiffs'  bill,  instead  of  direct- 
ing an  account  to  ascertain  the  amount  of 
debts  secured  by  said  deed  of  trust,  in 
order  to  a  decree  for  a  sale  of  the  trust  sub- 
ject, and  the  application  of  the  surplus  to 
the  satisfaction  of  appellant's  judgment. 
It  is  therefore  ordered  and  decreed 
673  *that  so  much  of  the  decree  as  dis- 
missed the  plaintiffs'  bill  be  reversed, 
and  that  the  residue  thereof  be  affirmed. 
And  the  appellees  being,  in  the  opinion  of 
the  court,  the  parties  substantially  prevail- 
ing, it  is  further  decreed  and  ordered,  that 
the  appellant  do  pay  to  the  appellees  their 
cost  by  them  about  their  defence  in  this 
behalf  expended:  which  is  ordered  to  be 
certified  to  the  said  Circuit  court  of  Rock- 
ingham county. 

Decree  reversed. 


674 


♦Switzer  v.  Switzer. 
September  Term,  1875,  Staunton. 


I.  HiMbaiid  and  Wife— Deeds  of  SeiMu-atlon.*  -  A  w-ife 
under  the  apprehension  that  hei; husband  will  sue 
for  a  divorce  on  the  ground  of  her  adultery,  and 
anxious  to  avoid  the  scandal,  unites  with  her 
husband  in  a  deed,  by  which,  after  reciting-  their 
agreement  to  separate  rather  than  seek  relief  by 
divorce,  they  convey  to  a  trustee  the  wife's  real 
estate  worth  812,000,  In  which  the  husband  has  a 
life-estate  as  tenant  by  the  curtesy,  in  trust  for  the 
husband  during  his  life,  and  then  for  their  twa 
children:  and  she  renounces  all  right  to  the 
custody  or  control  of  the  children.  And  the  hus- 
band covenants  with  the  trustee  that  he  renounces 
ail  his  marital  rights  and  control  of  the  wife,  or 
claim  on  her  earnings;  and  that  he  will  annually 
deliver  to  said  trustee,  for  the  benefit  of  the  wife, 

*l1iubaiid  and  Wife— Deeds  of  Separation.— See  on 

this  subject,  Harshberger  v.  Alffer,  81  Oratt.  62,  and. 
note:  also,  Dooley  v.  Baynes,  86  Va.  660,  citing  with 
approval  the  principal  case. 

These  are  the  only  cases  in  Virginia  on  this  sub- 
ject, and  the  court  in  each  of  them  pointedly  avoids 
passing  upon  the  general  effect  of  such  agreements. 
In  the  principal  case  the  deed  was  not  declared 
Inherently  bad  on  account  of  the  subject-matter, 
but  invalid  as  to  the  wife  because  of  her  common 
law  disability  to  contract  This  disability  now  being- 
removed  by  statute  in  Virginia,  the  principal  case  is 
no  longer  authority  on  the  subject,  and  the  dicta  in 
Harshberger  v.  Alger,  81  Gratt.  62,  and  in  Dooley 
V.  Baynes,  86  Va.  650,  for  the  same  reason  are  entitled 
to  very  little  weight;  hence  the  question  as  to  the 
validity  of  deeds  of  separation  may  still  be  consid- 
ered as  rf  inUffra  in  Virginia. 
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85  bushels  of  wheat,  80  bushels  of  com,  250  lbs.  of 
pork,  and  he  sells  to  the  trustee  for  the  wife  certain 
household  and  kitchen  furniture,  ahorse,  hngsnr 
and  harness.  And  the  wife  is  to  have  a  lien  on  the 
land  to  secure  the  performance  of  the  husband's 
covenant  The  wife  is  privily  examined,  and  the 
deed  admitted  to  record.  On  a  bill  by  the  wife  to 
set  aside  the  deed— Hbld: 

I.  Same— 5«iBe— Validity.— ^uoT^;  If  a  wife  is  com- 
petent  to    contract  with  her  husband  on  an 
agreement  for  her  separation. 
a.    5fliiM— Contracts  between— Validity.— If  a  wife 
may  contract  with  her  husband  on  an  agreement 
of  separation,  this  deed  is  invalid,  on  the  ground 
of  the  disability  of  coverture,  for  the  want  of 
freedom  of  the  will  in  the  wife  in  executing  it,  as 
well  as  the  inadequacy  of  the  consideration. 
3.   Same  — Same— Conveyances    by  Statute. —The 
statute  prescribing"  the  mode  by  which  the  in- 
terests of  femes  covert  in   real  estate   may  be 
divested,  applies  to  conveyances  executed  by  the 
husband  and  wife  to  third  persons,  and  not  to 
deeds  executed  by  the  wife  to  tbe  husband,  or  for 
his  benefit    It  is  the  union  of  the  husband  and 
wife  as  grantors    that  makes    the  instrument 
operative.    And  this  deed  can  derive  no  validity 
from  the  privy  examination  of  the  wife. 
676     *4.  Same- 5ame-As  to  Husband's  Children.— 
The  deed  being  invalid  as  to  the  husband, 
is  invalid  as  to  the  children.    The  disability,  the 
constraint  operating  on   the  wife,  and  the  in- 
adequacy of  the  consideration,  necessarily  ex- 
tend to  them. 
IL  Same— Same— When  Valid.— A   contract  between 
a  husband  and  wife  In  an  agreement  for  a  separa- 
tion, cannot  be  sustained  In  any  case  in  which  it 
does  not  clearly  appear,  that  in  the  negotiation 
which  preceded  the  agreement  as  well  as  at  the 
time  of  executing   the  same,  the  wife  was  in  a 
position  in  which  she  could  act  and  did  act  not 
only  with  perfect  freedom,  but  with  a  full  knowl- 
edge and  appreciation  of  all  the  circumstances  of 
her  situation,  and  of  her  Individual  and  marital 
rights:  and  the  contract  In  Itself  must  be  fair  and 
Just  wholly  free  from  exception,  and  such  as  a 
court  of  equity    might  have  Imposed  upon  the 
parties  In  a  case  In  which  their  persons  and  their 
property  had  properly  fallen  under  Its  Jurisdiction 
and  control. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Augusta  county,  brought  in  October 
1865,  by  Mary  Switzer,  by  her  next  friend, 
against  Benjamin  M.  Switzer,  her  hus- 
band, H.  P.  Hahn,  and  the  two  infant  chil- 
dren of  B.  M.  and  Mary  Switzer,  to  set  aside 
a  deed  bearing  date  the  20th  of  July  1863, 
and  duly  admitted  to  record  in  the  clerk's 
office  of  the  County  court  of  Augusta,  upon 
the  certificate  of  the  privy  examination  of 
the  wife,  by  which  Mary  Switzer  conveyed 
two  tracts  of  land  which  she  inherited  from 
her  father  and  mother,  to  said  Hahn,  in 
trust  for  the  purposes  declared  in  the  deed. 
The  provisions  of  this  deed  are  sufficiently 
set  out  in  the  opinion  of  Judge  Staples. 

It  appears  that  Mrs.  Switzer  was  the 
only  child  of  Joseph  and  Elizabeth  Shank. 
Joseph  Shank  died  many  years  since,  leav- 
ing a  tract  of  one  hundred  and  forty  acres 
of  valuable  land.  After  his'^ death,  B.  F. 
Switzer   married    the   daughter,    and    they 


lived  with  the  mother  until  her  death,  in 
1862;  and  during  this  time  Mrs.  Shank 
bought  a  tract  of  wood  land  of  about  eighty- 
five  acres.  These  tracts  of  land  are  worth 
from  ten  to   twelve  thousand    dollars; 

676  and  the   personal   property    *of   Mrs. 
Shank,  including   stock   on  the  farm, 

household  and  kitchen  furniture,  waa  worth 
probably  about  one  thousand  dollars. 

It  appears  further,  that  by  agreement  be- 
tween Benjamin  F.  Switzer  and  hia  wife, 
Peter  S.  Roller  and  B.  F.  Hahn  were  se- 
lected to  determine  upon  the  terma  of  sepa- 
ration ;  that  the  matter  was  submitted  to 
them,  and  they  fixed  the  terms  as  stated  in 
the  deed,  which  was  then  prepared,  and 
at  the  request  of  the  parties  Hahn  consented 
to  act  as  trustee.  Messrs.  Roller  and  Hahn 
were  well  acquainted  with  the  property; 
but  they  were  informed  that  Mrs.  Shank's 
debts  at  her  death  were  between  three  and 
four  tl^ousand  dollars ;  and  there  is  nothing 
in  the  record  on  that  subject.  They  both 
say  that  the  provisions  of  the  deed  were 
carefully  explained  to  Mrs.  Switzer,  and  she 
agreed  to  them ;  but  she  was  very  nn willing 
to  a  separation,  and  as  they  supposed  only 
agreed  to  the  arrangement  from  apprehen- 
sion of  a  suit  by  the  husband  for  a  divorce 
on  the  ground  of  her  adultery.  After  this 
suit  was  brought,  Benjamin  F.  Switser  did 
in  fact  bring  such  a  suit,  and  the  oourt  de- 
creed him  a  divorce  a  vinculo  matrimonii. 

The  cause  came  on  to  be  heard  on  tbe  3d 
of  March  1873,  when  the  court  decreed  that 
the  said  deed  be  set  aside,  vacated  and 
annulled,  as  a  writing  void  and  of  no  effect. 
From  this  decree  Benjamin  M.  Switzer  ap- 
plied to  a  judge  of  this  court  for  an  appeal, 
which  was  allowed. 

A.  H.  H.  Stuart,  for  the  appellant. 
Sheffey  A   Bumgardner,  for  the  appellee. 

Staples,  J.  delivered  the  -opinion  of  the 
court. 

This  is  a  suit  by  a  married  woman 

677  to  set  aside  a  *deed  of  separation  be- 
tween her  husband  and  herself.    This 

deed  bears  date  20th  July  1863.  It  recites, 
among  other  things,  that  irreconcilable 
differences  had  arisen  between  the  parties, 
which  rendered  it  impossible  for  them  to 
live  together  in  mutual  affection  and  har- 
mony as  man  and  wife,  and  they  therefore 
proposed  to  live  separate  and  apart  by  agree- 
ment, rather  than  seek  relief  by  divorce  at 
the  hands  of  the  court.  Then  follow  cer- 
tain covenants  on  the  part  of  the  husband, 
with  the  trustee  mutually  selected  by  the 
parties  to  act  for  the  wife,  by  which  the 
husband  renounces  all  his  marital  rights,  all 
control  of  his  wife's  person,  and  all  claim 
to  her  earnings. 

The  wife,  on  her  part,  surrenders  every 
right  she  may  have  to  the  custody  and  con- 
trol of  the  children,  not  only  during  the  life 
of  the  husband,  but  after  his  death. 

She  then  conveys  two  tracts  of  land,  de- 
rived by  descent  from  her  father  and  mother, 
to  the  trustee,  in  trust,  that  he  will  permit 
B.  M.  Switzer,  the    husband,  to  occupy  the 
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aajiic  during*  his  life,  and  at  his  death  he 
will  convey  the  same  to  the  children  of  the 
znarriag'e  or  the  survivor  of  them. 

In  consideration  of  this  conveyance,  the 

husband   covenants  that    he  will   annually 

•deliver  to  the  said   trustee,  for  the   benefit 

of  Mrs.  Switzer,  thirty -five  bushels  of  wheat, 

thirty  bushels  of  com,  and  two  hundred  and 

fifty  pounds   of   pork,  all  of  merchantable 

<]^uality ;  he  also  sells  to  the  trustee,  for  her 

benefit,  a  horse  and    buggy  and  harness,  a 

cow,  and  certain   articles  of  household  and 

kitchen  furniture   of  inconsiderable  value. 

A  lien  is  reserved  to  Mrs.  Switzer  upon  the 

lands  conveyed  for  the   due  performance  of 

the  covenants  on  the  part  of  her  hus- 

578     band.    These   are  the  *most  material 

provisions  contained  in    the   deed  of 

separation. 

The  only  question  we  are  to  consider  is, 
how  far  this  deed  is  binding  upon  the  wife's 
estate  of  inheritance.  In  this  state,  agree- 
ments between  husband  and  wife  for  separa- 
tion have  never  been  passed  upon  by  any 
court  of  the  last  resort.  The  question  is, 
therefore,  res  Integra  with  us.  In  England 
the  subject  has  received  the  fullest  consid- 
eration. It  is  there  held  that  deeds  of  sep- 
aration, when  properly  framed,  are  valid, 
and  will  be  enforced.  The  courts  will  not 
enforce  a  contract  between  husband  and  wife 
to  live  apart;  this  they  pronounce  void  upon 
^[Tounds  of  public  policy':  but  they  hold 
that  the  deed  is  valid  so  far  as  relates  to 
the  trust  and  covenants  by  which  the  hus- 
band makes  a  provision  for  the  wife,  and 
the  indemnity  given  to  the  husband  by  the 
trustees  for  the  wife.  In  Worrall  v.  Jacob, 
3  Meriv.  R.  255,  268,  Sir  William  Grant 
said:  **The  obiect  of  the  covenants  between 
the  husband  and  the  trustee  is  to  give 
efficacy  to  the  agreement  between  the  hus- 
band and  the  wife ;  and  it  does  seem  rather 
strange  that  the  auxiliary  agreement  should 
be  enforced,  whilst  the  principal  agree- 
ment is  held  to  be  contrary  to  the  spirit 
and  policy  of  the  law."  And  he  expressed 
his  entire  concurrence  with  Lord  Eldon,  that 
**if  this  were  res  Integra,  untouched  by 
dictum  or  decision,  he  would  not  have  per- 
mitted such  a  covenant  to  be  the  foundation 
of  an  action  or  suit."  But  dicta  has  fol- 
lowed dicta,  decision  has  followed  decision, 
to  the  extent  of  settling  the  law  on  this 
point  too  firmly  now  to  be  disturbed. 

In  Warrender  v.  Warrender,  2  Clark  A 
Fin.  R.  488,  527,  I/ord  Brougham,  in  dis- 
cussing this  question,  said:  "What  is  the 
legal  value  or  force  of  this  kind  of  agree- 
ment. 

Absolutely  none  whatever,  in  any 
-579  court  *whatevcr,  for  any  purpose 
whatever,  save  and  except  only  the 
obligation  contracted  by  the  husband  with 
trustees,  to  pay  certain  sums  to  the  wife. 
In  no  other  point  of  view  is  any  effect  given 
by  our  jurisprudence,  either  at  law  or  in 
equity,  to  such  a  contract. ' ' 

It  will  be  found,  upon  examination  of 
nearly  all  the  English  cases,  that  the  pro- 
ceedings were  at  the  suit  of  the  wife  for  a 
separate  maintenance,  agreed  to  be  paid  by 


the  hubsand.  True,  there  are  decisions 
enforcing  the  wife's  covenant  to  pay  the 
husband  a  sum  of  money  upon  an  agree- 
ment for  a  separation.  But  in  these  cases 
the  wife  was  possessed  of  a  separate  estate, 
as  to  which  she  is  treated  as  a  feme  sole. 
Having  the  jus  disponendi,  she  may,  of 
course,  alien  or  charge  such  separate  estate, 
or  enter  into  valid  covenants  with  reference 
to  it,  unaffected  by  her  general  disability  of 
coverture.  Even  here  it  is  held,  that  if 
the  agreement  bears  the  least  appearance  of 
inequality  or  unfairness,  the  court  will  not 
assjist  either  husband  or  wife  in  getting 
possession  of  the  estate  with  a  view  to  the 
execution  of  the  agreement.  Durand  v. 
Durand,  2  Cox  R.  207 ;  Bright  v.  Chapman, 
2  Anst.  R.  345 ;  Clancy  on  Married  "Women, 
420;  2  Bright  on  Husband  and  Wife,  306; 
St.  John  V.  St.  John,  11  Ves.  R.  526. 

There  is  another  class  of  cases  in  which 
the  English  courts  have  held  the  covenant 
valid  for  the  benefit  of  the  husband.  For 
example,  where  the  agreement  is  so  framed 
as  to  be  capable  of  being  enforced  against 
some  third  person  acting  as  trustee  for  the 
wife,  and  agreeing  to  indemnify  the  hus- 
band against  the  debts  of  the  latter.  In 
these  cases  the  claim  of  the  husband  is  not 
asserted  against  the  wife  herself,  but 
against  the  person  who  has  contracted  in  her 
behalf. 

The  American  courts  have  never  gone  as 
far  as  the  English  courts  in  sanction- 
ing deeds  of  separation  between 
680  ^husband  and  wife.  In  many  of  them, 
perhaps  in  a  large  majority,  it  is 
held  that  a  covenant  by  the  husband  for  the 
benefit  of  the  wife,  through  the  interven- 
tion of  trustees,  upon  a  valid  consideration, 
will  be  enforced.  In  2  Story's  Eq.  Jur. 
1428,  the  doctrine  is  thus  clearly  expressed : 
**In  the  first  place,  a  deed  of  separation 
does  not  relieve  the  wife  from  any  of  the 
ordinary  disabilities  of  coverture.  In  the 
next  place,  a  deed  of  separation  entered  into 
by  the  husband  and  wife  alone,  without  the 
intervention  of  trustees,  is  utterly  void. 
In  the  next  place,  a  deed  for  immediate 
separation,  with  the  intervention  of  trus- 
tees, will  not  be  enforced,  so  far  as 
regards  any  covenant  of  separation,  but 
only  so  far  as  maintenance  is  covenanted 
for  by  the  husband,  and  the  trustees  cov- 
enant to  exonerate  him  from  any  debts  con- 
tracted therefor.  See  Walker  v.  Walker's 
ex'or,  9  Wall.  U.  S.  R.  743,  751 ;  1  Bishop 
on  the  Law  of  Marriage  and  Divorce,  i  656 ; 
Tourney  v.  Sinclair,  2  How.  R.  (Missis.) 
326. 

The  distinction  between  a  covenant  or 
conveyance  by  the  husband,  and  covenant 
or  conveyance  on  the  part  of  the  wife,  rests 
upon  very  substantial  grounds.  The  hus- 
band is  sui  juris;  he  may  dispose  of  his 
estate  as  he  pleases;  he  may  settle  it  upon 
his  wife;  he  may  bind  himself  to  allow  her 
a  separate  maintenance.  Whatever  he 
might  do,  by  way  of  making  a  settlement 
upon  her  if  the  parties  were  living  together, 
he  may,  of  course,  do  upon  an  agreement  of 
I  separation.     The   wife  on   the   other  hand, 
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as  a  f^eneral  rule,  can  make  no  valid  con- 
tract, especially  with  her  husband :  her  lefifal 
existence  is  merged  in  him.  The  exceptions 
to  this  rule  grew  out  of  the  possession  of  a 
separate  estate  by  the  wife,  and  do  not 
affect  the  subject-matter  here.  The  wife, 
of  course,    can   make   no  valid   agreement 

with  her  husband  to  live  separate  from 
581     bim.     *Such  an  agreement  is   utterly 

void.  It  will  scarce  be  maintained 
that  by  entering  into  a  void  contract  to  live 
apart  from  her  husband,  she  can  thereby 
make  valid  a  covenant  which  would  be  en- 
tirely nugatory  in  the  absence  of  such  con- 
tract. 

But  if  it  be  conceded  that  a  wife  is  com- 
petent to  contract  with  her  husband  upon  an 
agreement  for  a  separation,  it  is  very  ques- 
tionable, to  say  the  least,  whether  in  any  view 
the  one  now  being  considered  can  t>e  sus- 
tained. The  effect  of  the  deed  is  to  relieve 
the  husband  from  every  obligation  to  sup- 
port the  wife,  to  exclude  her  from  all  claim 
upon  him  or  his  property,  to  vest  in  him 
during  his  lifetime,  and  in  the  children 
after  his  death,  her  entire  estate,  of  the 
value  of  nearly*  twelve  thousand  dollars. 
The  consideration  she  receives  in  return 
consists  of  a  small  quantity  of  personal 
property  of  but  little  value,  perishable  in  its 
nature,  or  readily  consumed  in  the  use. 
She  is  also  entitled  to  receive  annually  for 
her  support  a  small  quantity  of  grain  and 
pork,  which  will  not  exceed  eighty  dollars 
in  value.  With  this  she  is  expected  to  go 
through  life;  to  supply  all  her  wants; 
raiment,  food,  a  home,  and  whatever  she 
may  need. 

It  is  very  true  that  the  husband  is  tenant 
by  curtesy  of  the  estate,  and  as  such  he  is 
entitled  to  the  rents  and  profits  for  life. 
But  this  right  is  accompanied  with  the 
corresponding  obligation  to  support  his 
wife.  He  cannot,  by  his  marital  right, 
take  her  estate  and  turn  her  out  of  doors, 
to  subsist  by  her  own  exertions,  or  upon 
the  charity  of  friends. 

But  although  he  is  tenant  by  the  curtesy, 
upon  his  death  the  estate  reverts  to  her, 
with  an  unlimited  power  of  disposition. 
By  the  deed  she  has  executed  here,  after  the 
death  of  the  husband  it  devolves  imme- 
diately upon  the  children.  She  has 
682  surrendered  every  *interest,  present 
or  future.  It  is  difficult  to  believe  that 
any  person  of  sound  mind  (especially  one 
of  the  weaker  sex)  would  have  executed 
such  a  deed,  except  under  influences  of  a 
potential  character,  influences  which,  if 
they  did  not  destroy,  must  at  least  have 
affected  that  freedom  of  will  so  absolutely 
indispensable  in  every  contract  between 
husband  and  wife.  This  record  furnishes 
abundant  evidence  that  Mrs.  Switzer  con- 
sented to  the  arrangement  only  from  a 
keen  apprehension  of  the  exposure  and 
scandal  of  a  suit  for  divorce.  To  escape 
this,  she  would  have  agreed  to  anything 
her  husband  might  have  proposed  in  regard 
to  her  inheritance  or  to  her  future  main- 
tenance. 


The  learned  judge  of  the  Circuit  oonrt, 
who  first  decided  this  case,  has  very  prop- 
erly said  in  this  connection,  '*that  such  an 
agreement  cannot  be  sustained  in  any  case 
in  which  it  does  not  clearly  appear  that,  in 
the  negotiation  which  preceded  the  agree- 
ment, as  well  as  at  the  time  of  executing 
the  same,  the  wife  was  in  a  position  in 
which  she  could  act,  and  did  act,  not  only 
with  perfect  freedom,  but  with  knowledge 
and  appreciation  of  all  the  circumstances 
of  her  situation  and  of  her  individual  and 
marital  rights;  and  that  the  contract  in 
itself  must  be  fair  and  just»  wholly  free 
from  exceptions,  and  such  as  a  court  of 
equity  itself  might  have  imposed  upon  the 
parties  in  a  case  in  which  their  persons  and 
their  property  had  properly  fallen  under  its 
jurisdiction  and  control.  These  conditions 
do  not  exist  in  the  present  case.*' 

The  learned  counsel  for  the  appellant 
relies,  however,  upon  the  privy  examina- 
tion and  acknowledgment  of  the  wife  a» 
excluding  all  these  questions,  and  as 
effectual  to  pass  her  interest  in  the  real 
estate  conveyed  in  the  deed.  The  statute 
prescribing  the  mode  by  which  the  interest 
of  femes  covert  in  real  estate  may  be 
683  divested,  ^applies  to  conveyances  ex- 
ecuted by  the  husband  and  wife  to 
third  persons,  and  not  to  deeds  executed  by 
the  wife  to  the  husband,  or  for  his  t>enefit. 
It  is  the  union  of  the  husband  and  wife  as 
grantor  that  makes  the  instrument  operative. 
The  deed  here,  being  invalid  for  every  pur- 
pose, the  contract  being  void  on  the  ground 
of  the  disability  of  coverture,  and  bv  reason 
of  the  want  of  freedom  of  will,  as  well  as 
the  inadequacy  of  consideration,  can  derive 
no  validity  from  the  privy  examination  and 
acknowledgment.  The  same  principle  ap- 
plies to  the  children.  The  contract,  being 
invalid  as  to  the  husband,  is  invalid  as  to 
them.  They  are  affected  by  the  channel 
through  which  they  claim  to  hold.  The 
disability,  the  constraint  operating  npon 
the  wife,  and  the  inadequacy  of  considera- 
tion, necessarily  extend  to  them.  The  foun- 
dation being  bad,  the  whole  superstructure, 
the  entire  arrangement,  must  fall  to  the 
ground. 

The  learned  counsel  for  the  appellant,  ia 
his  petition  for  an  appeal,  declares  that  the 
appellee  appears  as  a  convicted  and  divorced 
adulteress  of  the  most  profligate  habits, 
seeking  to  recover  the  title  to  land  which 
she  had  voluntarily  and  for  good  considera- 
tion united  in  settling  on  her  innocent  chil- 
dren, in  order  that  sHe  may  acquire  the 
right  to  squander  it  in  vice,  instead  of  leav- 
ing it  to  pass  to  these  children  as  it  had 
descended  to  her  from  her  parents.  All 
this  may  be  true.  But  such  considerations 
can  have  no  effect  upon  the  appellee's  legal 
incapacity,  as  a  feme  covert,  to  make  a 
contract  with  her  husband.  The  same 
principles  of  law  must  apply  to  her  agree- 
ments as  to  those  of  the  most  virtuous  female 
of  the  land.  If  she  is  incapable  as  a  married 
woman  to  do  an  act,  it  does  not  matter  what 
is  her  character  or  her  conduct.     If  she  has 
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title   to    property,  the  courts   cannot 

684    divest  her  of  it,    however  *wa8teful 

and    lewd  she    may  be,    or    however 

unfortunate  may    be   the   condition   of  her 

children. 

It  has  been  decided  in  some  of  the  states, 
that  in  all  cases  of  divorce  a  vinculo  matri- 
monii, the  interest  of  the  husband  in  the 
wife's  lands  at  once  ceases,  and  she  is  en- 
titled to  be  placed  in  their  immediate  pos- 
session. In  this  state  the  whole  subject 
would  seem  to  be  reg'ulated  by  statute, 
which  provides,  that  "upon  decreeing  from 
the  bonds  of  matrimony  or  from  b^  and 
board,  the  court  may  make  such  further 
decree  as  it  shall  deem  expedient  concern- 
ing the  estate  and  maintenance  of  the  par- 
ties or  either  of  them,  and  the  care,  custody 
and  maintenance  of  the  minor  children.'* 
It  seems  that  after  this  suit  was  brought  by 
the  wife,  a  bill  was  filed  by  the  husband 
a^irainst  her  for  a  divorce  from  the  bonds  of 
matrimony,  and  a  decree  has  been  obtained 
Accordingly.  Whether  under  the  statute 
just  cited  the  court  may  make  any  order 
touching  the  lands  in  controversy,  how  far 
it  may  control  the  same,  or  dispose  of  the 
rents  and  profits,  are  questions  which  do 
not  arise  in  this  case.  The  suggestions  of 
the  learned  counsel,  in  regard  to  the  habits 
and  character  of  the  appellee,  would  be  per- 
haps more  properly  addressed  to  the  court 
having  charge  of  the  divorce  suit. 

In  this  suit,  the  only  matter  we  have  to  con- 
sider is  the  validity  of  the  deed  of  separation, 
so  far  as  the  wife's  interests  are  affected. 
Upon  the  other  branch  of  the  question, 
whether  such  deeds  and  all  the  covenants 
therein  are  or  are  not  invalid,  even  as  re- 
gards the  husband,  upon  grounds  of  pub- 
lic policy,  no  opinion  is  expressed.  What 
view  the  Virginia  courts  may  take  of  that 
question,  must  be  a  matter  for  future  con- 
sideration. 

Upon  the  whole,  we  are  of  opinion,  there 
is  no  error  in  the  decree  of  the  Circuit  court. 

Decree  affirmed. 
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September  Term,  1875,  Staunton. 
Absent,  Christian,  J. 

I.  BvfcleMce  —  Wttncmcw  —  ConiMel.— The  fact  tbat  a 
person  Is  the  counsel  In  the  cause  for  one  of  the 
parties  does  not  render  him  incompetent  as  a  wit- 
ness for  that  party. 

a.  Same— Reoeffrts— Accounts.— In  an  action  of  as- 
snmpslt  by  T  against  B  to  recover  the  value  of 
goods  stored  by  T  with  R,  the  receipt  of  R  f or  the 
goods  is  competent  evidence  for  T,  and  an  account 
of  the  sales  of  the  goods  copied  from  the  books  of 
B  with  his  assent  and  in  his  presence,  and  acknowl- 
edged by  him  to  be  correct,  is  competent  evidence 
for  T;  as  original  and  not  secondary  evidence. 

3.  Stsrag0  of  Qoods— Componsatloo— Implicatloii.*— T 
stores  goods  with  B,  and  nothing  is  said  as  to  the 

•CompensstloB— ImplicstioB.— In  a  contract  for  serv- 
ices,  where  there  has  been  no  agreement  for  com- 
pensation, the  law  will  generally  consider  a  reason- 


compensation  which  R  is  to  receive  for  their  stor- 
age. The  law  implies  a  contract  that  R  shall  be 
paid  a  reasonable  compensation  therefor,  unless 
there  be  something  in  the  relation  of  the  parties 
or  the  circumstances  of  the  case  which  precludes 
the  idea  of  such  compensation,  in  which  case  there 
would  be  an  implied  agreement  or  understanding 
that  no  such  compensation  was  to  be  paid. 

4.  Instructions. t— An  instruction  which  in  part  is  not 
based  upon  any  evidence  before  the  jury  Is  errone- 
ous, and  la  grounds  for  reversing  the  Judgment 

5.  Bailees -LIsblllty.— In  assumpsit  by  T.  a  resident 
of  Staunton,  against  R  to  recover  the  value  of  cer- 
tain manufactured  tobacco  which  T  had  stored 
with  R  in  Winchester  in  July  I8W.  and  which  R 
had  sold  for  Confederate  money.  If  the  tobacco 
was  deposited  by  T  with  R,  who  received  the  same 
into  his  warehouse  on  storage  for  a  compensation 
to  be  paid  him  by  T,  and  agreed  in  consideration 
thereof  to  keep  the  same  in  store  on  account  of  T. 
and  subject  to  his  order,  until  T  should  demand 
the  same,  and  then  deliver  it  to  T  or  his  order;  and 
if  R  failed  to  keep  the  tobacco  and  deliver  it  up 
he  thereby  became  liable  to  pay  to  T  the  damages 
sustained  by  such  breach  of  the  contract;  though 

R  before  demand  by  T  sold  the  tobacco  of  T 
586    as  well  as  his  •own,  because  of  his  apprehen. 

sion  that  the  Union  forces  were  about  to 
occupy  said  town,  and  would  search  his  house  and 
seize  said  tobacco:  and  said  forces  did,  after  their 
occupation  of  said  town,  search  R's  house  for 
tobacco. 

6.  Appeals— Erroneous  Instructions  In  Lower  Court.— 
When  an  appellate  court  is  of  opinion  that  an 
instruction  given  to  the  jury  by  the  court  below  is 
erroneous,  the  appellate  court  cannot  undertake 
to  determine  that  the  verdict,  notwithstanding  the 
erroneous  instruction,  is  right  upon  the  evidence, 
and  therefore  to  affirm  It  But  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Frederick  county, "broujfht 
in  September  1869  by  Trotter  &  Brother, 
partners,  against  William  J.  Rea,  to  recover 
the  value  of  certain  manufacured  tobacco 
which  the  olaiutiffs  had  stored  with  Rea  in 
July  1864.  There  was  a  trial  of  the  cause 
in  June  1872,  when  Rea  was  examined  as 
a  witness ;  but  after  the  case  had  been  sub- 
mitted to  the  jury  to  consider  of  their  ver- 
dict, and  they  had  been  adjourned  over  to 
the  next  day,  one  of  them  failed  to  appear, 
and  the  cause  was  continued.  At  the  Octo- 
ber term  of  the  court  the  death  of  Rea  was 
suf<-gested  and  the  suit  was  revived  ag-ainst 
his  administratrix. 

The  cause  came  on  again  to  be  heard  in 
November  1873.  The  plaintiffs,  to  sustain 
their  action,  proposed  to  introduce  John  J. 
Williams  as  a  witness;  and  the  defendants 
objected  to  him,  on  the  ground  that  he 
was  the  counsel  of  the  plaintiffs.  But  the 
court  overruled  the  objection ;  and  the  de- 
fendant excepted. 


able  compensation  as  implied.  See  Armstrong  v. 
Walkup,  9  Gratt.  372;  Lucas  v.  Ins.  Co.,  28  W.  Va. 
282;  Hurst  v.  Hite.  20  W.  Va.  206. 

tinstructlons.— Seel  noto  on    "Instructions  Oener* 
ally,"  to  Womack  v.  Circle,  29  Qratt  192. 
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In  the  progress  of  the  trial  the  plaintiffs 
proved  by  John  J.  Williams,  that  in  Jan- 
uary 1869  he  was  employed  by  the  plaintiffs, 
through  A.  D.  Trotter  in  person,  to  collect 
their  claim  against  William  J.  Rea,  and 
was  f  urnshed  by  him  with  the  paper  marked 

A,  as  evidence  of  the  claim,  which 
687    paper  was   in   the    handwriting    *of 

Rea;  and  that  he  in  person,  and  as 
attorney  for  the  plaintiffs,  presented  said 
claim  and  paper  A  to  Rea,  who  admitted 
the  paper,  and  that  he  had  received  the 
tobacco  therein  specified;  but  stated,  he 
had  sold  the  same  for  Confederate  money, 
because  of  the  Federal  troops,  and  did  not 
think  he  was  responsible  for  anything  but 
that  money.  After  this,  witness  went  to 
see  Rea,  and  asked  for  an  account  of  sales 
of  tobacco;  whereupon  Rea  produced  a  book 
and  handed  it  to  witness,  and  directed  his 
attention  to  the  account;  when  witness, 
with  Rea's  consent  first  asked,  copied  the 
same;  and  paper  C  is  that  copy,  and  a  cor- 
rect one  of  said  book,  which  remained  in 
Rea's  possession.  That  when,  at  a  former 
trial  of  this  cause,  Rea  was  on  the  witness 
stand,  said  Williams,  then  counsel  in  the 
cause,  handed  said  paper  to  Rea  and  asked 
him  if  he  admitted  it  to  be  correct ;  to  which 
he  replied,  he  did :  and  thereupon  the  pro- 
duction of  the  book  alluded  to  was  dispensed 
with  at  the  trial. 

The  paper  A  commences: 

Received    in    store   on    account   of 


Trotter  by  Wm.  J.  Rea,  July  25th,  1864. 

It  then  sets  out,  7  boxes  Oreta  Brand  to- 
bacco; stating  the  weight  of  each  box,  and 
making  together  net  449  lbs.  4  boxes  Fora ; 
setting  them  out  in  the  same  way,  and  mak- 
ing net  243  lbs. 

The  paper  C  was  a  statement  of  the  sales 
of  the  tobacco,  shewing  sales  for  Confed- 
erate money,  commencing  Augfust  2  and 
ending  September  15 — the  whole  amount 
$2,665. 

The  defendant  objected  to  the  introduction 
of  these  papers  as  evidence :  but  the  court 
overruled  the  objection ;  and  the  defendant 
excepted . 

After  the  evidence  had  been  introduced 
the  plaintiffs  moved  the  court  to  give 
688  to  the  jury  five  instructions,  *which 
the  court  gave,  with  four  asked  for  by 
the  defendant.  To  the  granting  of  the  in- 
structions asked  for  by  the  plaintiffs  and 
the  defendant,  or  any  of  them,  the  defend- 
ant objected:  but  the  court  overruled  the 
objection;  and  the  defendant  again  ex- 
cepted. These  exceptions  are  numbered 
from  one  to  nine,  and  they  are  given  in  the 
opinion  of  the  court. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  five  hundred  and  seventy-nine 
dollars  and  seventy -five  cents,  with  interest 
from  July  1st,  1865.  And  thereupon  the 
defendant  moved  the  court  for  a  new  trial, 
on  various  grounds ;  which  motion  the  court 
overruled,  and  rendered  a  judgment  upon 
the  verdict.  And  thereupon  the  defendant 
excepted.  There  was  a  second  motion  for  a 
new  trial,   which  was  overruled ;  and   the  | 


defendant  again  excepted.  These  excep- 
tions are  stated  in  the  opinion  of  the  coort. 
The  material  facts  of  the  case  seem  to  be, 
that  the  plaintiffs.  Trotter  &  Co.,  were  the 
carriers  of  the  mail  in  stages  between 
Staunton  and  Winchester,  under  a  contract 
with  the  Confederate  government.  They 
resided  in  Staunton.  That  they  could  not 
purchase  supplies  at  Winchester  to  carry  on 
their  business  with  Confederate  money,  and 
they  had  to  use  other  articles  to  get  them, 
and  among  them  tobacco.  That,  with  the 
consent  of  the  Confederate  authorities,  they, 
shortly  prior  to  July  25,  1864,  brought  a 
considerable  lot  of  tobacco  to  Winchester: 
and  M.  Brannon,  their  local  agent  at  that 
place,  advised  them  to  store  a  part  of  it  with 
a  Union  man  and  part  with  a  Southern  mant 
and  he  named  John  Higgins  as  the  South- 
ern man,  and  William  J.  Rea  as  the  Union 
man.  That,  in  consequence  of  this  advice, 
plaintiffs  directed  Brannon  to  make  the  said 
arrangement   with   those    persons   for   the 

storage  of  the  tobacco.  That,  accord- 
689    ingly,  Brannon  ^called  upon  Rea.  and 

informed  him  that  the  plaintiffs  had 
the  tobacco,  and  what  they  had  been  advised 
to  do,  and  that  he,  Rea,  had  t>een  recom- 
mended to  the  plaintiffs  as  a  Union  man. 
and  that  he  came  to  him  by  the  direction 
of  the  plaintiffs,  and  because  he  was  such. 
That  Rea  thereupon  consented  to  receive 
the  tobacco.  That  upon  Brannon  reporting 
that  fact  to  the  plaintiffs,  A.  D.  Trotter, 
one  of  the  plaintiffs,  together  with  Brannon 
and Rutter,  who  was  driving  the  plain- 
tiff's wagon  on  that  night,  about  dark  took 
the  tobacco,  less  the  part  which  they  de- 
posited with  Higgins,  to  Rea's  warehouse, 
opening  on  the  alley  at  the  rear  of  hia  lot 
whereon  was  said  Rea's  dwelling,  and  in  a 
front  room  of  which  was  his  store-room,  in 
which  warehouse  he,  Rea,  received  in  per- 
son the  tobacco;  and  then  and  there  wrote 
and  delivered  to  Trotter  a  receipt  for  it, 
which  is  the  paper  A  before  mentioned. 
That  for  years  before  1864  Rea  had  been 
traficking  and  trading,  having  a  store- 
room and  back  store-room  in  his  dwelling, 
and  a  warehouse  on  the  alley;  that  he  con- 
tinued his  business  through  the  war,  and 
dealt  in  tobacco,  produce,  &c.,  and  had 
tobacco  exposed  in  the  windows  of  his  store 
at  various  times  whilst  the  Union  forces 
were  in  Winchester,  including  the  year  1864. 
In  addition  to  the  evidence  of  Williams, 
as  hereinbefore  given,  the  witness  gave  a 
further  statement  of  Rea's  testimony  at  the 
former  trial,  viz:  That  he  received  the  to- 
bacco in  question  in  store  without  making 
any  charge  for  storage,  and  that  he  never 
intended  or  expected  to  make  any  chaige 
therefor;  but  that  nothing  passed  between 
him  and  the  plaintiffs  on  the  subject  of 
such  charge  at  any  time.  That  in  Septem- 
ber 1864,  three  or  four  days  after  the  19th, 
when    General     Sheridan     of    the     Union 

forces  took  possession  of  Winchester, 
590    *Major  Young,  of  General  Sheridan*s 

scouts,  searched  Rea's  house*  in 
which  was  his  dwelling  and  store-room,  as 
he    said,  for  tobacco  and  contraband  goods. 
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and  found  a  small  piece  of  choice  tobacco 
in  Rea's  secretary  (a  piece  of  furniture  in 
bis  d^relling),  and  took  it,  as  he  said,  for 
his  own  use;  that  Rea  after  the  tobacco 
was  left,  and  before  the  19th  of  September 
1864,  did  meet  Joseph  Andrews,  g^eneral 
stag-e  ag'ent  for  plaintiff's  line,  and  g'ave 
him  some  messag'e  about  the  tobacco — what 
the  messag'e,  as  stated  bj  Rea  was,  the 
witness,  Williams,  could  not  remember; 
that  he,  Rea,  sold  the  tobacco  of  plaintiffs 
as  w^ell  as  his  own,  because  of  his  appre- 
hension, after  the  Confederate  troops  burned 
Chambersburg,  that  the  Union  troops  would 
be  hard  on  Winchester. 

There  is  no  evidence  that  anything  was 
said  at  the  time  or  afterwards  as  to  the 
terms  on  which  the  tobacco  was  received 
by  Rea.  Rea  proposed  several  times  to 
Andrews,  the  general  agent  of  the  plain- 
tiffs, to  purchase  the  tobacco,  but  was  told 
by  Andrews  that  he  had  no  authority  to 
sell  it.  There  was  proof  that  the  tobacco 
w^as  sold  by  Rea  for  Confederate  money  and 
Virg-inia  treasury  notes,  and  that  he  offered 
the  money  to  Trotter  after  the  war. 

Upon  the  application  of  Rea's  adminis- 
tratrix a  supersedeas  was  awarded. 

Holmes  Conrad,  for  the  appellant. 

Williams  Sl  Williams,  for  the  appellees. 

Moncure,  P.  delivered  the  opinion  of  the 
coort. 

The  court  is  of  opinion,  that  Mr.  John  J. 

Williams  was  a  competent  witness  for 
591      the  plaintiffs,   notwithstanding    *his 

relation  to  them  as  their  attorney  in 
the  cause;  and  therefore  the  Circuit  court 
did  not  err  in  overruling  the  defendants' 
objection  to  the  competency  of  said  witness, 
and  in  admitting  the  said  witness,  as  stated 
in  the  defendants'  bill  of  exceptions.  No.  1. 
The  court  is  further  of  opinion  that  the 
Circuit  court  did  not  err  in  overruling  the 
defendants'  objection  to  the  papers  marked 
A  and  C,  referred  to  in  the  defendants'  bill 
of  exceptions,  No.  2,  offered  in  evidence  by 
the  plaintiffs,  through  the  witness,  John 
J.  Williams,  in  the  order  and  connection 
appearing  from  his  testimony,  as  stated  in 
the  certificate  of  facts  proven,  and  in  ad- 
mitting the  said  papers  in  evidence,  as 
stated  in  the  said  bill  of  exceptions.  Paper 
A  was  the  defendants'  receipt  for  the  tobacco 
mentioned  in  the  declaration,  and  was  not 
only  9^'C^tnihsibiQ^  but  was  most  important 
evidence  in  the  case,  though  not  all  the  evl- 
dsnce.  It  does  not  set  out  the  terms  on 
which  the  tobacco  was  received,  which, 
however,  appeared  from  the  other  evidence 
in  the  case  in  connection  with  the  receipt. 
The  receipt  was  a  link  in  the  chain  of  evi- 
dence, tending  to  prove  the  plaintiff's  case. 
Paper  C  was,  in  effect,  an  account  rendered 
by  the  defendant  to  the  plaintiffs  of  the  sale 
nude  by  the  former  of  the  latter's  tobacco, 
and  was  original  and  not  secondary  evi- 
dence, although  it  was  copied  from  the  book 
of  Rea.  The  copy  was  made  in  the  presence 
and  by  the  consent  of  Rea,  though  made  by 


the  plaintiff's  counsel,  whose  act  was,  in 
effect,  the  act  of  Rea.  It  was  an  account 
rendered,  and  was  no  more  secondary  evi- 
dence, than  is  any  other  account  rendered, 
which  is  almost  always  copied  from  a 
book.  The  evidence  consists  in  the  rendi- 
tion of  a  certain  account,  which  fact  is 
original  evidence,  though  the  account  be  a 
copy  from  a  book. 

692  *The  court  is  further  of  opinion,  that 
the  Circuit  court  did  not  err  in  giving 

to  the  jury  the  instruction  No.  1,  moved 
for  by  the  plaintiff's  counsel,  viz:  *'That 
they  must  determine  from  the  acts,  agree- 
ments, conversations  and  writings,  circum- 
stances and  relations  of  the  plaintiffs  and 
William  J.  Rea;  in  short,  from  the  whole 
evidence,  what  the  contract  was  between 
said  parties. ' '  The  effect  of  the  instruction 
was  the  same  as  if  it  had  been:  **the  jury 
must  determine  from  the  whole  evidence 
what  the  contract  was  between  said  par- 
ties." Had  it  been  in  that  form,  the  pro- 
priety of  it  would  not  have  been  denied. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  giving  to  the 
jury  the  instruction  No.  2,  moved  for  by 
the  plaintiff's  counsel,  viz:  **That  when 
one  receives  from  another  goods  in  store, 
and  nothing  is  said  between  the  parties  as 
to  pay  for  such  storage,  the  law  implies  a 
contract  that  the  party  who  receives  the 
goods  in  store  shall  be  paid  a  reasonable 
compensation  therefor."  Where  service  is 
performed  by  one,  at  the  instance  and  re- 
quest of  another,  and  especially  where  that 
other  is  personally  benefited  by  the  service, 
and  nothing  is  said  between  the  parties  as 
to  compensation  for  such  service,  the  law 
implies  a  contract,  that  the  party  who  per- 
forms the  service  shall  be  paid  a  reasonable 
compensation  therefor,  unless  there  be 
something  in  the  relation  of  the  parties  or 
the  circumstances  of  the  case  which  pre- 
cludes the  idea  of  such  compensation;  in 
which  case  there  would  be  an  implied  agree- 
ment or  understanding  that  no  such  com- 
pensation was  to  be  paid.  This  is  an 
undeniable  principle  of  law,  which  applies 
to  almost  every  case  of  assumpsit  on  a 
quantum  meruit.  The  court  in  such  case 
charges,  that  the  service  was  performed  by 
the  plaintiff  at    the   special    instance 

693  and  request  of  the  defendant  *who,  in 
consideration  thereof,  promised  to  pay 

to  the  plaintiff  as  much  as  he  reasonably 
deserved  to  have  therefor.  And  proof  that 
such  service  was  performed  at  such  instance 
and  request,  without  more,  will  sustain  the 
court,  and  entitle  the  plaintiff  to  recover  in 
damages  whatever  amount  he  may  prove 
the  service  to  be  reasonably  worth.  If  it 
appear  from  the  evidence  that  the  service 
was  to  be  performed  gratuitously,  of  course 
nothing  would  be  recovered.  But  in  the 
absence  of  such  proof,  or  proof  of  the  like 
kind,  the  plaintiff's  right  to  recover  as 
aforesaid  is  undeniable.  Now  the  case  be- 
fore us  is  precisely  such  a  case.  To  receive 
and  keep  goods  in  storage  for  another,  at 
the  latter's  special  instance  and  request,  is 
certainly  to   render  him  a  service ;  that  the 
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party  who  renders  it  is  not  a  ** warehouse- 
man," so  to  speak,  can  make  no  difference. 
The  service  may,  in  fact,  be  greater  on  that 
account.  A  warehouseman  is  prepared  to 
receive  and  keep  goods  on  storage,  and  may 
do  so  at  less  inconvenience  than  one  who 
is  not  a  warehouseman,  and'  is  not  so  pre- 
pared. It  is  not  admitted  that  Rea  was  not 
in  fact  a  warehouseman.  The  plaintiffs 
contended,  and  the  evidence  tended,  to 
prove  that  he  was.  But  that  is  immaterial 
to  the  question  we  are  now  considering, 
which  assumes  that,  technically  speaking, 
he  was  not. 

Instruction  No.  3,  is  in  these  words:  **If 
the  jury,  in  the  light  of  the  first  and  second 
instructions,  believe  from  the  evidence  that 
William  J.  Rea,  on  the  22d  of  July  1864,  re- 
ceived from  the  plaintiffs  the  tobacco  sued 
for,  and  agreed  for,  or  was  entitled  to  com- 
pensation to  keep  the  same  in  store  on  ac- 
count of  the  plaintiffs  and  subject  to  their 
order,  until  they  should  in  person,  by  agent 
or  order,  demand  the  same,  and  then  to  de- 
liver up  the  same  to  them,  their  agent 
604  or  order,  and  so  *agreed  in  view  of  the 
fact,  that  said  Rea  resided  in  the  town 
of  Winchester,  and  had  his  store-house 
there,  and  against  any  risk  to  said  tobacco 
that  might  arise  from  the  occupation  of 
said  town  by  the  Federal  forces,  and  that 
Rea  said  did  not  so  keep  the  tobacco  as 
agreed  as  aforesaid,  nor  deliver  the  same 
as  agreed  as  aforesaid,  but  upon  demand  if 
the  plaintiff's  failed  to  deliver  the  same, 
or  to  pay,  or  to  offer  to  pay  in  money  the 
fair  value  of  the  same  at  the  time  of  such 
demand,  then  they  must  find  for  the  plain- 
tiffs, even  though  they  may  believe  from  the 
evidence,  that  said  William  J.  Rea,  before 
said  demand,  sold  the  plaintiff's  tobacco, 
as  well  as  his  own,  because  of  his  appre- 
hension that  the  Union  forces  were  about 
to  occupy  said  town  of  Winchester,  and 
would  search  his  house  and  seize  said  to- 
bacco, and  that  said  forces  did,  after  their 
occupation  of  said  town,  search  said  Rea's 
house  for  tobacco,  and  that  one  of  them  did 
take  from  the  secretary  (being  a  piece  of 
furniture)  of  said  Rea  a  small  piece  of 
choice  tobacco  for  his  own  use." 

The  court  is  of  opinion,  that  this  instruc- 
tion was  calculated  to  mislead  the  jury;  that 
there  was  nothing  in  the  facts  proved  on 
the  trial,  as  certified  in  the  record,  tending 
to  prove  that  the  defendant  warranted  the 
tobacco  against  any  risk  that  might  arise 
from  the  occupation  of  said  town  by  the 
Federal  forces,  which  is  one  of  the  facts, 
on  the  supposed  existence  of  which  the  said 
instruction  was  based,  and,  therefore,  that 
the  court  erred  in  giving  the  said  instruc- 
tion. No.  3,  to  the  jury.  There  would  have 
been  no  substantial  objection  to  the  instruc- 
tion if  the  words:  **And  against  any  risk 
to  said  tobacco  that  might  arise  from  the 
occupation  of  said  town  by  the  Federal 
forces,"  contained  in  the  instruction,  had 
been  omitted.  If  the  tobacco,  as  the  in- 
struction supposed,  and  as  the  evi- 
696  dence  tended  *to  prove,  was  deposited 
by  the  plaintiffs  in  the  hands  of  the 


said  Rea,  who  resided  in  the  town  of  Win- 
chester, and  had  his  store-house  there,  and 
who  received  the  same  on  storage  for  a 
compensation  to  be  paid  him  by  the  plain- 
tiffs, and  agreed  in  consideration  thereof  to 
keep  the  same  in  store  on  acconnt  of  the 
plaintiffs,  and  subject  to  their  order  until 
they  should  demand  the  same,  and  then  de- 
liver it  up  to  them  or  their  order;  and  if 
the  said  Rea  failed  so  to  keep  the  tobacco 
and  to  deliver  it  up,  he  thereby  t>ecame  lia- 
ble to  pay  to  the  plaintiffs  the  damages 
sustained  by  them  from  such  breach  of  the 
contract,  and  of  course  the  jury  ought  to 
have  found  for  the  plaintiffs.  The  que*- 
tions  for  them  to  decide  upon  all  the  evi- 
dence were — 1st.  What  was  the  contract 
between  the  parties?  2dly.  Was  it  broken 
by  the  defendant,  or  rather  by  Rea,  her  in- 
testate? And  if  so,  3dly,  What  damages 
did  the  plaintiffs  sustain  from  such  breadi? 
Whether  Rea  had  authority,  under  any  cir- 
cumstances, to  sell  the  tobacco,  depended 
upon  the  nature  and  terms  of  the  contract, 
express  or  implied.  If  the  tobacco  was  de- 
posited in  his  hands  for  a  special  purpose, 
and  with  an  understanding  or  agreement  be- 
tween the  parties,  that  he  was  not  to  sell  it 
at  all  under  any  circumstances,  and  especi- 
ally not  for  Confederate  money;  and  that 
the  plaintiffs  were  fully  aware  of  the  risk 
to  the  tobacco  from  seizure  and  capture  l>j 
the  Union  forces,  and  intended  and  agreed 
to  incur  that  risk  themselves;  then,  of 
course,  Rea  had  no  authoritv  to  sell  it  oo 
account  of  any  apprehension  by  him,  hov- 
ever  well  grounded  it  may  have  been,  that 
the  tobacco,  would  otherwise  have  been 
seized  and  captured  as  aforesaid.  If,  on 
the  other  hand,  the  agreement  or  under- 
standing between  the  parties  was,  that  Sea 

should  take  the  best  care  he  could  of 
596    the  tobacco  *with  a  view  to  its  safety, 

and  to  preserve  it  from  being  seized 
and  captured  by  the  Federal  forces,  and 
should  have  authority  to  sell  it  for  Confed- 
erate money  if  he  had  good  reason  to  ap- 
prehend that  it  was  necessary  to  do  so  to 
prevent  its  total  loss  by  such  seizure  and 
capture,  then  if  Rea  did  take  such  care  of 
the  tobacco,  and  did  have  good  reason  for 
such  apprehension,  he  had  such  authoritj; 
and  if  he  sold  the  tobacco  accordingly,  he 
is  not  liable  to  the  plaintiffs  for  any  dam- 
ages sustained  by  them  on  account  thereof. 
Now  all  these  questions  depend  upon  the 
evidence,  on  the  meaning  and  effect  of 
which  the  jury  alone  had  to  consider  and 
decide.  Instruction  No.  3,  withoiit  the  ob- 
jectionable words  aforesaid,  would  have  snf- 
ficiently  embodied  the  former  of  the 
foregoing  alternatives,  and  if  given  in 
that  form  would  have  been  a  good  instmc- 
tion,  and  well  warranted  by  the  evidence. 
The  court  ought  therefore  to  have  given  it 
in  that  form  or  to  that  effect  if  any  instmc- 
tion  at  all  were  given  on  the  subject. 

The  court  is  further  of  opinion,  that  the 
court  did  err  in  giving  instruction  No.  4; 
<*that  the  fact  that  William  J.  Rea's  house 
was  searched  after  the  19th  September  1864, 
is  not  competent  evidence  to  show  what  a 
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contract  ( if  such  was  made)   of  date  July 
26th,  1864,  was.'» 

The  court  is  further  of  opinion,  that  the 
Circnit  court  erred  in  giving^  instruction 
No.  5,  for  the  same  reason  for  which  it 
erred  in  g'iving'  instruction  No.  3  as  afore- 
said ;  that  is,  for  the  reason  that  there  was 
no  evidence  before  the  jury  tending  to  prove 
an  agreement  by  the  defendant  to  protect 
the  tobacco  from  seizure  and  capture  by  the 
Union  forces.  No.  S  is  in  these  words:  **If 
the  jury  believe  from  the  evidence,  that  the 
tobacco  in  controversy  was  stored  with 

697  the  ^defendant,    to   be  kept  by  him, 
and    with  an  agreement  to  protect  it 

from  seizure  and  capture  by  the  Union 
forces,  then  the  court  instructs  the  jury, 
that  a  sale  of  the  same,  because  of  a  fear 
that  the  same  would  be  seized  by  the  Union 
forces,  or  because  its  possession  would  en- 
danger the  defendants*  property,  was  a 
violation  of  the  contract  under  which  the 
same  was  stored;  the  sale  of  the  same  was 
unauthorized,  and  they  must  find  for  the 
plaintiffs,  although  they  may  believe  that 
the  defendant  sold  his  own  tobacco  about 
the  same  time  for  the  same  price  and  for 
the  same  reasons.'* 

Instruction  number  six  is  in  these  words : 
•* Although  the  jury  may  find  from  the  evi- 
dence, that  Rea  received  Trotter*s  tobacco 
in  store,  to  hold  subject  to  Trotter's  order, 
and  that  Rea,  without  authority  from  Trot- 
ter, did  sell  said  tobacco;  yet  if  they  find 
that  such  sale  was  made  from  the  peculiar 
necessities  of  the  case,  and  to  prevent  total 
loss  of  said  tobacco,  then  Rea  is  not  liable, 
except  for  the  proceeds  of  said  sale,  pro- 
vided said  sale  was  fairly  made  and  for  a 
reasonable  price  under  the  circumstances; 
unless  the^  further  find  from  the  evidence, 
that  said  tobacco  was  deposited  with  the 
defendant  Rea  with  reference  to  its  care 
and  keeping,  in  the  possession  of  said  Rea, 
in  the  event  of  the  presence  of  the  Federal 
forces  in  Winchester;  and  if  the  jury  so 
further  find,  then  they  are  instructed  that 
said  Rea  was  not  authorized  to  sell  said  to- 
bacco, and  they  must  find  for  the  plaintiff 
the  value  of  the  tobacco  when  demanded. 
But  the  burden  of  proof,  as  to  the  character 
of  the  contract,  is  upon  the  plaintiffs.** 
The  court  is  of  opinion,  that  this  instruction 
is  vague  and  uncertain,  and  was  calculated 
to  mislead  the  jury,  and  therefore  ought 
not  to  have  been  given. 

Number  seven  is  in  these  words:  **The 
court  instructs  the  jury,  that  if  they 

698  find  from  the  evidence,  ♦that  Trotter 
deposited  his  tobacco  with   Rea,    and 

that  such  deposit  was  for  the  benefit  of 
Trotter  alone,  and  without  compensation 
to  Rea,  then  Rea  was  only  bound  to  use 
slight  diligence,  and  was  only  answerable 
for  gross  negligence."  Without  deciding 
whether  the  Circuit  court  erred  or  not  in 
giving  this  instruction,  it  is  enough  to  say 
that  the  error,  if  any,  is  not  to  the  prejudice 
of  the  plaintiff  in  error,  who  has  therefore 
no  rie:ht  to  complain  of  it. 

Number  eight  is  in  these  words:  "If   the 
jury  helieve  from   the  evidence,    that   the 


defendant  Rea  received  the  tobacco  withou^ 
charge  in  store  for  Trotter,  and  that  he, 
Rea,  afterwards,  to  prevent  total  loss  of 
said  tobacco  by  a  force  against  which  he  had 
not  insured  it,  sold  it ;  that  then  Rea  is  only 
responsible  for  the  value  of  the  considera- 
tion received  by  him  for  the  tobacco.*' 
That  would  depend  upon  the  meaning  and 
effect  of  the  evidence  and  the  purpose  for 
which  the  tobacco  was  stored ;  of  all  which 
matters  the  jury  were  to  judge.  If  the 
agreement  and  understanding  of  the  par- 
ties was  that  the  tobacco  was  to  be  kept  by 
Rea  until  demanded  by  Trotter,  and  was 
not  to  be  sold  by  the  former,  then  Rea  is 
responsible  for  the  value  of  the  tobacco 
when  sold,  even  though  it  may  have  been 
received  and  sold  under  the  circumstances 
stated  in  the  instruction.  The  court  there- 
fore erred  in  giving  this  instruction ;  but 
the  error  was  not  to  the  prejudice  of  the 
plaintiff  in  error. 

No.  9  is  in  these  words:  **If  the  jury  be- 
lieve from  the  evidence  that  Trotter  de- 
posited his  tobacco  with  Rea,  and  that  Rea, 
without  insuring  it  against  the  Federal 
forces,  afterwards,  and  before  the  Federal 
forces  came  in,  sent  word  to  Trotter  by 
Trotter's  general  agent,  that  he,  Trotter, 
must  take  the  tobacco  away,  and  that 
Trotter  failed  to  do  so,  and  that  then 
699  *Rea  sold  said  tobacco  to  prevent  total 
loss  thereof,  then  Rea  is  liable  only 
for  the  value  of  the  consideration  received 
by  him.'* 

This  instruction  is  objectionable,  on  the 
ground,  if  no  other,  that  there  is  no  evi- 
dence tending  to  prove  that  he,  Rea,  sent 
such  a  message  to  Trotter  as  is  stated  in  the 
instruction,  which,  therefore,  ought  not  to 
have  been  given ;  but  the  error  was  not  to 
the  prejudice  of  the  plaintiff  in  error. 

The  instructions  given  by  the  court  on 
the  trial  are  all  set  forth  in  the  defendant's 
bill  of  exceptions  No.  3.  Two  other  bills  of 
exceptions  were  taken  by  the  defendant  in 
the  case,  which  yet  remain  to  be  noticed, 
viz:  Nos  4.  and  5.  Defendants'  bill  of  ex- 
ceptions. No.  4,  was  to  the  action  of  the 
court  in  overruling  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  award  a 
new  trial,  upon  the  grounds,  Ist,  that  the 
jurv  had  been  misled  by  erroneous  instruc- 
tions; 2d,  that  improper  testimony  had  been 
allowed  to  go  before  the  jury;  and  3d,  that 
the  verdict  was  contrary  to  law  and  to  the 
evidence.  And  defendants'  bill  of  excep- 
tions, No.  5,  was  to  the  action  of  the  court 
in  overruling  the  motion  of  the  defendant 
made  four  days  after  the  verdict  of  the  jury 
had  been  rendered  and  recorded,  to  set 
aside  the  verdict  and  grant  a  new  trial, 
on  the  ground  that  a  certain  paper,  which 
was  not  in  evidence,  had  been  conveyed 
to  the  jury  room,  and  read  by  the  jury  in 
their  retirement.  If  the  judgment  in  this 
case  is  to  be  reversed  for  the  errors  of  the 
court  in  giving  instructions  as  aforesaid,  it 
is  unnecessary  to  consider  and  decide  the 
questions  presented  by  the  two  last  men- 
tioned bills  of  exceptions,  as  they  will,  in. 
that  event,  become  immaterial,  a  new  trial 
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beings  the  necessary  result  of  such  reversal. 
It  is  contended,  however,  by  the  coun- 
sel for  Trotter  &  Bro.,  that  even 
60d  *t hough  there  be  such  error,  it  is  not 
material,  and  does  not  require  a  re- 
versal of  the  judgment,  if,  notwithstanding 
such  error,  the  defendant  is  not  thereby 
aggrieved,  and  justice  has  been  done  by 
the  verdict  and  judgment.  Without  under- 
taking to  decide  whether  justice  has  been 
done  by  the  verdict  and  judgment,  the  court 
is  of  opinion  that  the  judgment  ought  to 
be  reversed  for  the  errors  aforesaid,  and  the 
verdict  set  aside,  and  a  new  trial  awarded. 
The  case  seems  to  be  governed  by  that  of 
Wiley  Ac.  v.  Givens  Ac,  6  Gratt.  277,  in 
which  it  was  held  by  this  court,  that  when 
an  appellate  court  is  of  opinion  that  an  in- 
struction given  to  the  JU17  by  the  court  be- 
low is  erroneous,  the  appellate  court  cannot 
undertake  to  determine  that  the  verdict, 
notwithstanding  the  erroneous  instruction, 
is  right  upon  the  evidence,  and  therefore 
to  affirm  it.  But  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  court  is  therefore  of  opinion,  that  the 
judgment  is  erroneous  for  the  reasons  afore- 
said, and  ought  to  be  reversed,  and  the 
verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial  to  be  had  therein,  in  con- 
formity with  the  foregoing  opinion. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  transcript  of  the  judgment 
aforesaid,  and  the  arguments  of  counsel,  is 
of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  Circuit 
court  did  not  err  in  the  following   rulings : 

1st.  In  overruling  the  defendants'  ob- 
jection to  the  competency  of  John  J.  Wil- 
liams, as  a  witness  for  the  plaintiffs,  not- 
withstanding his  relation  to  them  as 
601  their  ^attorney  in  the  cause,  and  in 
admitting  the  said  witness,  as  stated 
in  the  defendants'  bill  of  exceptions  No.  1. 

2ndly.  In  overruling  the  defendants'  ob- 
jection to  the  papers  marked  **A"  and  **C,** 
referred  to  in  the  defendants'  bill  of  excep- 
tions No.  2,  and  in  admitting  said  papers  in 
evidence,  as  stated  in  that  bill  of  excep- 
tions. 

3rdly.  In  giving  to  the  jury  instructions 
**No  1.,"  **No.  2,"  and  **No.  4,"  set  out  in 
'defendants'  bill  of  exceptions  No.  3." 

The  court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  to  the  prejudice 
of  the  defendant,  if  at  all,  (who  has  there- 
fore no  ground  to  complain  of  any  such 
error)  in  giving  to  the  jury  instructions 
'*No.  7,"  ''No.  8,"  and  **No.  9,"  set  out 
in  the  last  mentioned  bill  of  exceptions. 
The  last  two  at  least  might  well  have  been 
objected  to  by  the  plaintiffs:  **No.  8" 
upon  the  ground  that  its  propriety  depended 
upon  the  meaning  and  effect  of  the  evi- 
dence, and  the  purpose  for  which  the  tobacco 
was  stored,  of  all  which  matters  the  jury 
were  to  judge;  **No.  9"  upon  the  ground 
(if  no  other)  that  there  was  no  evidence 
before  the  jury   tending  to  prove  that  such 


a  message  was  sent  by  Rea  to  Trotter,  as 
is  stated  in  the  instruction. 

The  court  is  further  of  opinion,  that  tbft 
Circuit  court  erred  in  giving  instmctif» 
•*No.  3,"  on  the  ground  that  it  was  calcn- 
lated  to  mislead  the  jury,  and  that  there 
was  nothing  in  the  facts  proved  on  the  trisl, 
as  certified  in  the  record,  tending  to  prove 
that  Rea  warranted  the  tobacco  against  aaj 
risk  that  might  arise  from  the  occnpatioa 
of  the  town  of  Winchester  by  the  Federal 
forces;  which  is  one  of  the  facts  on  the 
supposed  existence  of  which  the  instruction 
was  based.     There   would   have  been 

602  no   substantial  objection  to  the  *ia- 
struction  if  the  words   **and  againit 

any  risk  to  said  tobacco  that  might  arise 
from  the  occupation  of  said  town  by  the 
Federal  forces,"  contained  in  the  instruc- 
tion, had  been  omitted. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  erred  in  giving  instructioa 
"NO.  5,"  for  the  same  reason  for  which  it 
erred  in  giving  instruction  **No.  3,"  as 
aforesaid ;  that  is  for  the  reason  that  there 
was  no  evidence  before  the  jury  tending  to 
prove  an  agreement  by  Rea  to  protect  the 
tobacco  from  seizure  and  capture  by  the 
Union  forces,  and  the  instruction  was  caUa- 
lated  to  mislead  the  jury. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  erred  in  giving  instructioa 
"No.  6,"  which  is  vague  and  uncertain, 
and  was  calculated  to  mislead  the  jury. 

The  court  is  further  of  opinion,  that  for 
the  errors  aforesaid,  and  without  deciding 
or  considering  whether  the  Circuit  court 
erred  in  overruling  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  award 
a  new  trial,  on  the  ground  stated  in  "the 
defendants'  bill  of  exceptions  No.  4,"  or  in 
overruling  the  motion  of  the  defendant  to 
set  aside  the  verdict  and  grant  a  new  trial 
on  the  ground  stated  in  "the  defendants' 
bill  of  exceptions  No.  5,"  or  whether  the 
verdict,  notwithstanding  the  erroneous  in- 
structions aforesaid,  is  right  upon  the  evi- 
dence; the  judgment  ought  to  be  reversed, 
the  verdict  set  aside,  and  a  new  trial 
awarded  in  the  case. 

Therefore,  it  is  considered  by  the  court, 
that  the  said  judgment  is  erroneous,  and  be 
reversed  and  annulled ;  and  that  the  plaintiff 
in  error  recover  against  the  defendants  her 
costs  by  her  expended  in  the  prosecution  of 
her  writ  of  supersedeas  aforesaid  here ;  and  it 
is  ordered  that  the  verdict  of   the  jnry 

603  be   set   aside,     and     *the    cause    re- 
manded to  the  said  Circuit  court,  for  a 

new    trial    to    be  had  therein  in  conformity 
with  the  foregoing  opinion  and  judgment; 
which  is  ordered  to  be  certified  to    the  said 
Circuit  court  of  Frederick  county. 
Judgment  reversed. 
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*Evans  v.  Pettyjohn. 

September  Term,  1875,  Staunton. 


I.  Practice— Attemiyts  to  Delay.— p,  as  assignee  of  U 
brouffbt  debt  upon  two  notes  against  E.  At  the 
September  term  1873  of  the  court  £  appeared  lad 
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filed  pleas  of  payment  and  nXL  d«Mt,  and  three 
Hpecial  pleas;  on  whicli  issues  were  made  np. 
Tbe  case  was  continued  until  the  next  March  term 
of  the  court:  when  the  defendant  tendered  an- 
other special  plea,  stating  an  agreement  with  L 
before  the  assignment,  which,  if  true,  constituted 
a  ffood  defence  to  the  action.  But  the  court  being 
satisfied  that  it  was  merely  intended  for  delay, 
rejected  it.  And  the  appellate  court,  concurring 
with  the  court  below,  affirmed  the  Judgment 

This  was  an  action  of  debt  in  the  Circuit 
coart  of  the  county  of  Amherst,  brought 
in  August  1873,  bj  Joseph  Pettyjohn  against 
William  M.  Kvans.  The  case  is  sufficiently 
stated  in  the  opinion  of  the  court,  delivered 
by  Judge  Christian.  There  was  a  judgment 
for  the  plaintiff;  and  Kvans  obtained  a 
supersedeas. 

Coirhitl,  for  the  appellant. 
Mundv,  for  the  appellee. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  case  is  before  us  upon  a  writ  of  error 
to  a  judgment  of  the  Circuit  court  of  Am- 
herst. It  is  an  action  of  debt,  brought  by 
the  defendant  in  error  against  the  plain- 
tiff in  error,  on  two  promissory  notes  in  the 
following  form: 

606        *First  note  $1,647.27. 

New  York,  Nov.  Ist,  1870. 

On  or  before  the  1st  day  of  November 
1872  I  promise  to  pay  to  S.  Otis  I^ivingston 
or  order  sixteen  hundred  and  forty-seven 
dollars  and  twenty-seven  cents,  for  value 
received,  with  interest  at  the  rate  of  seven 
per  cent,  per  annum,  having  deposited  with 
him  as  collateral  security,  with  authority 
to  sell  the  same  at  the  brokers'  board,  or 
at  public  or  private  sale,  at  his  option,  on 
the  non-performance  of  this  promise,  and 
with  ten  days'  notice,  seventy  (70)  shares 
of  the  capital  stock  of  the  Livingston 
Manufacturing  Company. 

Certificate  No.  84. 
(Signed,) 

Wm.  M.  Kvans. 

Second  note  $1,352.73. 

New  York,  Nov.  1st,  1870. 

On  or  before  the  1st  day  of  November 
1872  I  promise  to  pay  to  William  H.  Daly 
or  order  thirteen  hundred  and  fifty-two  dol- 
lars ^nd  seventy-three  cents  for  value  re- 
ceived, with  interest  at  the  rate  of  seven 
per  cent,  per  annum,  having  deposited  with 
him  as  collateral  security  with  authority 
to  sell  the  same  at  the  brokers'  board,  or  at 
public  or  private  sale  at  his  option,  on  the 
non -performance  of  this  promise,  and  with 
ten  days'  notice,  sixty  shares  of  the  capital 
stock  of  the  Livingston  Manufacturing 
Company. 

Certificate  No.  78. 
(Signed,) 

Wm.  M.  Evans. 

Both  of  these  notes,  by  endorsement  made 
thereon,  were  assigned  without  recourse, 
by  the  payees  respectively,  to  the  defend- 
i|nt  in  error. 


On  these  notes  suit  was  brought  to  the 
September  term  1873  of  the  Circuit  court 
of  Amherst.  At  that  term  the  plaintiff  in 
error  appeared  by  his  counsel  and  pleaded 
payment,  nil  debet,  and  by  leave  of  the 
court  filed  three  special  pleas  in  writ- 

606  ing.    Upon  all  these  *pleas  the  plain- 
tiff (defendant  in  error)    replied  gen- 
erally; and  the  case    was  continued  until 
the  next  term. 

The  first  of  these  special  pleas  avers  that 
the  deposit  of  the  shares  of  the  capital 
stock  of  Livingston  Manufacturing-  Com- 
pany, in  the  notes  mentioned,  were  made 
with  the  payees  of  said  notes,  with  the 
understanding  and  agreement,  made  at  the 
time  of  the  execution  of  said  notes,  that 
they  were  to  be  sold  by  the  payees,  and  the 
proceeds  applied  to  the  payment  of  said 
notes  before  action  brought  thereon  for  the 
balance  thereon,  if  any  balance  remained ; 
and  that  said  stock  was  worth  in  market, 
before  the  bringing  of  this  suit,  the  full 
amount  of  these  notes,  to  wit,  the  sum  of 
$3,000. 

The  two  other  pleas,  in  different  forms, 
in  substance  were,  that  after  maturity 
of  tl^e  notes,  and  before  commencement  of 
this  suit,  the  payee  thereof  sold  the  stock 
mentioned  in  said  notes  for  a  sum  sufficient 
to  pav  and  satisfy  the  same. 

Issue  was  taken  upon  these  pleas,  as  well 
as  upon  the  pleas  of  payment  and  nil  debit. 
The  defendant  (plaintiff  in  error)  also  filed 
at  the  September  term,  with  his  pleas,  an 
account  of  offsets,  in  which  he  estimates  the 
value  of  the  stock  deposited  with  payee  at 
$50  per  share,  amounting  in  the  aggregate 
to  $6,500. 

At  the  March  term  of  said  Circuit  court  the 
defendant  (plaintiff  in  error)  offered  another 
special  plea  in  the  following  words: 

And  the  said  defendant,  for  a  further 
plea  in  this  behalf,  saith :  That  after  ma- 
turity of  said  notes,  to-wit,  on  the  ISth  Jan- 
uary 1873,  and  before  the  assignment 
thereof  to  the  plaintiff,  by  an  agreement 
then  made  by  the  parties,  the  value 
of  the  said  collaterals  (stock)  was  esti- 
mated between  them  at  $23  per  share,  or 
the    full    amount   of  said    notes;  and 

607  that  when  ^exposed  to  sale,  that  the 
same  was  to  be  bidden  in   by   or  for 

the  said  persons,  Daly  &  Livingston,  unless 
the  said  collaterals  sold  for  an  amount 
equal  or  greater  than  the  amount  of  the 
notes  held  by  the  said  payees;  and  if  the 
said  collaterals  were  bidden  in  by  said 
payees,  that  the  same  were  to  be  sold  to 
the  said  plaintiff  or  the  Livingston  and 
Cherry-tree  Manufacturing  Company  for  a 
sum  equal  to  the  amount  of  said  notes.  And 
the  said  defendant  further  avers,  that  the 
said  collaterals  were  sold  before  the  com- 
mencement of  this  suit,  and  the  said  payees 
failed  to  carry  out  their  agreement  afore- 
said in  reference  to  said  sale ;  and  that  he 
is  entitled  to  a  credit  and  offset  to  the  full 
amount  of  said  notes:  and  this  he  is  ready 
to  verify." 

This  plea  was  rejected  by  the  court. 
The  defendant  then  moved  a  continuance  of 
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the  case  till  the  next  term.  This  motion 
was  overruled ;  and  a  jury  being  waived  by 
the  parties,  the  case  was  heard  by  the  court. 
A  judgment  was  entered  for  three  thousand 
dollars,  with  seven  per  cent,  interest  from 
1st  November  1872  till  paid,  subject  to  a 
credit  of  $228.64,  that  being  the  amount  for 
which  the  collaterals  were  sold  at  the 
brokers*  board  in  New  York. 

From  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

In  the  petition  for  a  writ  of  error  three 
grounds  of  error  are  assigned: 

1.  That  the  court  erred  in  rejecting  the 
defendant's  special  plea  number  four,  copied 
above. 

2.  That  the  court  erred  in  refusing  to 
grant  the  defendant  a  continuance.     And 

3.  That  the  court  erred  in  giving  judg- 
ment for  the  plaintiff  on  the  plea  of  nil 
debit  and  the  three  special  pleas  in  the 
case. 

The  court   is   of  opinion,    that    the 

608  Circuit  court  did  *not  err  in  rejecting 
said   plea.     The   plea   itself,  and   the 

time  at  which  it  was  offered,  were  well  cal- 
culated to  raise  a  suspicion  in  the  mind  of 
the  court  that  it  was  tendered  merely*  for 
delay,  and  that  in  truth  no  such  defence  as 
was  therein  set  up  could  be  sustained.  At 
a  former  term  of  the  court  the  defendant 
had  relied  upon  the  defence  (in  addition 
to  the  pleas  of  payment  and  nil  debit): 
first,  that  the  shares  of  stock  deposited  as 
collateral  were  worth  $3,000  in  the  market ; 
and,  second,  that  the  plaintiff  had  actually 
sold  said  collaterals  for  the   sum   of  $3,000. 

The  plea  avers  that  on  the  15th  of  Jan- 
uary 1873,  by  an  agreement  between  the 
parties  made  on  that  day,  the  value  of  said 
collaterals  was  estimated  at  $23  per  share ; 
and  that  they  should  be  bidden  in  by  Daly 
&  Livingston  at  that  price,  unless  they 
sold  for  an  amount  equal  or  greater  than 
the  amount  of  the  notes  held  by  the  payees. 

Now  it  is  impossible  to  conceive,  that 
if  on  the  15th  January  1873,  there  had,  in 
fact,  been  any  such  contract  as  that  set  out 
in  the  plea  No.  4,  it  would  not  have  been 
pleaded  at  the  September  terra  1873.  It  is 
most  natural  to  suppose,  that  a  defence  so 
vital  to  the  interests  of  the  defendant,  that 
a  contract  so  important,  should  have  been 
at  once  relied  upon  as  soon  as  the  con- 
troversy came.  Why  was  this  plea  setting 
up  so  important  a  contract  not  filed  at  the 
first  term  of  the  court  when  the  case  was 
called,  and  when  five  pleas  were  put  in  by 
the  defendant?  If  such  a  contract  as  the 
plea  sets  forth  was  really  made  on  the  15th 
January  1873,  how  is  it  to  be  explained  that 
on  the  21st  September  1873  no  such  defence 
was  offered  or  pretended  could  be  made? 
Could  the  defendant,  when  called  upon  to 
answer  the  action,  have  forgotten  this 
most    important   and     vital   defence? 

609  Is  it   possible    that   a    contract   *of 
such    importance     could     have     been 

ignored  or  forgotten  then.  If  it  had  any 
existence,  it  would  have  been  the  very  first 
defence  offered  to  the  action.  The  fact 
that  the  plea  was   not   offered   at   the    Sep- 


tember term,  when  so  many  defences  were 
put  in,  was  well  calculated  to  impress  the 
Circuit  court  with  the  suspicion  that  the 
plea  was  offered  merelv  for  delay.  The 
plea  upon  its  face  made  it  liable  to  sach 
suspicion;  for  it  avers,  that  if  the  stock 
was  not  bid  in  at  $23,  it  was  then  to  lie 
sold  to  the  plaintiff,  or  to  the  L/ivingBton 
and  Cherry-tree  Manufacturing  Company, 
for  a  sum  equal  to  the  amount  of  said  notes; 
thus  bringing  into  the  alleged  agreement, 
as  set  out  in  the  plea,  outside  parties  who 
had  nothing  to  do  with  the  original  con- 
tract, which  by  its  terms  declared  that  if 
the  notes  were  not  paid  at  maturity  the 
collaterals  should  be  sold  at  the  brokers* 
board,  at  New  York.  The  court  was  well 
warranted,  under  the  circumstances,  in  re- 
jecting this  plea,  inasmuch  as  the  plea 
itself,  and  the  time  of  offering  it,  was  well 
calculated  to  raise  the  suspicion  that  it  was 
not  offered  as  a  valid  defence,  but  merely 
for  delay. 

The  subsequent  developments  in  the  trial 
fuUv  confirm  this  view,  and  show  that  no 
injustice  was  done  by  rejecting  this  plea 
for  it  is  conclusively  shown  from  defend- 
ant's own  letter,  that  no  such  defence  as 
that  set  up  in  plea  No  4.  could  have  been 
sustained.  The  pretence  is,  that  the  agree- 
ment set  out  in  the  rejected  plea  was  made 
on  the  15th  January  1873 ;  and  yet  in  a  letter 
to  the  plaintiff,  who,  as  asserted  in  the  plea, 
was  a  party  to  the  agreement,  dated  Febro- 
ary  17th,  1873,  he  makes  no  allusion  to  any 
such  agreement;  but  on  the  contrary,  sajs: 
*'I  did  not  succeed  in  making  any  arrange- 
ments with  old  Daly  to  save  the  stock,  but 

agreed  with  them  that  I  would  release 
610     all    my    interest,  *if    the    L/ivingston 

Company  or  yourself  wanted  the 
stock,  for  the  amount  due  them.  I  have 
not  yet  heard  what  had  been  done.  *  ♦  • 
Western  and  other  losses  to  large  amounts 
make  it  impossible  to  save  the  stock.** 
This  letter  is  utterly  inconsistent  with  his 
plea.  According  to  his  plea,  there  was  an 
arrangement  on  the  15th  January  1873, 
that  the  stock  should  be  estimated  at  twenty- 
three  dollars — a  sum  sufficient  to  pay  his 
notes.  If  this  was  true,  why  should  he  say 
in  his  letter  of  the  17th  February,  that  he 
did  not  succeed  in  making  any  arrange- 
ment to  save  the  stock;  and  that  he  had 
not  yet  heard  what  was  done.  Why  sav 
that  Western  and  other  losses  to  large 
amounts  made  it  impossible  for  him  to  save 
the  stock,  if  it  was  true,  as  alleged  in  his 
plea,  that  by  special  agreement,  stock  sold 
on  the  New  York  market  at  two  dollars 
per  share  was  to  be  taken  at  twenty-three 
dollars  per  share?  Especially  if  as  alleged 
in  his  plea,  the  stock  was  to  be  taken  by 
Pettj'john  at  twenty-three  dollars  if  no 
higher  bid  was  made,  according  to  the 
agreement  of  15th  January  1873?  Why  is 
no  allusion  made  to  this  agreement  in  his 
letter  to  Pettyjohn  on  the  17th  February 
1873.  The  whole  record  shows  that  the 
Circuit  court  was  right  in  rejecting  the 
plea.  The  Circuit  court  was  well  warranted 
in  looking  with  suspicion    upon  the  plea  as 
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"Oae  oflFered  merely  for  delay,  and  the  evi- 
Hlence  introduced  under  the  other  pleas  fully 
jnstifies  that  conclusion. 

Upon  the  second  ground  of  error,  that  the 
court  erred  in  refusing  a  continuance,  the 
^ort  is  of  opinion,  that  upon  the  facts 
stated  in  the  bill  of  exceptions,  the  defend- 
ant was  guilty  of  such  laches  and  want  of 
•diligence  as  not  to  entitle  him  to  a  further 
continuance  of  the  case. 

Upon  the  third  error  assigned,  that 
011  the  court  ought  *to  have  entered  a 
judgment  for  defendant  upon  the  plea 
-of  nil  debit,  this  court  is  of  opinion,  that 
there  was  no  error  in  the  judgment  of  the 
-Circuit  court.  The  contract  of  the  parties 
in  writing  was  that  if  the  notes  were  not 
paid  at  maturity,  the  collaterals  (the  stock) 
deposited  should  be  sold  at  the  brokers* 
tmrd  at  New  York,  after  ten  days*  notice. 
Thej  were  so  sold,  and  the  Circuit  court  in 
its  judgment  gives  credit  for  the  net  pro- 
ceeds of  that  sale.  There  is  nothing  in  the 
record  to  show  that  they  did  not  bring  their 
full  market  value;  nor  is  there  anything 
in  the  record  to  show  that  at  the  time  the 
contract  was  entered  into  there  was  any 
further  or  different  agreement  than  that  ex- 
pressed by  the  written  contract,  or  that  the 
terms  of  that  contract  were  afterwards 
varied  by  subsequent  agreement. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  said  Circuit 
court,  and  that  the  same  must  be  affirmed. 

Judgment  affirmed. 


612        *Meade  v.  Grigsby's  AdmVs. 

September  Term.  1875,  Staunton. 

1.  N9vatIons— Band  Qiven  for  Debt  on  Account— At 
Law-ln  Equity.*— M  and  D,  as  his  surety,  execute 
a  boad  to  G.  upon  a  settlement  of  an  account  for 
articles  furnished  by  G  to  M.  Thouffh  at  law  the 
accoaat  Ls  mended  in  the  bond,  in  equity  the  debt 
onihe  account  will  be  held  as  still  subsisting  if 
ueccssary  to  do  Justice  between  the  parties. 

a.  Sme— Aaine— No  Jlcnrer— Prlndpal  and  Surety.t— 
After  the  articles  were  furnished  by  G  to  M.  but 
before  the  execution  of  the  bond,  M  conveys  all 
bis  prr>perty  In  trust  for  M's  wife  and  children. 
|QbJect  to  hLs  then  existlnsr  debts.  G  sues  M  and  D 
OB  the  bond,  recovers  Judfirment,  and  sues  out  exe- 
cution, which  Is  levied  on  the  property  of  D.  The 
debt  of  M  to  G.  for  the  articles  furnished  him,  was 
a  ^ubHistinar  debt  at  the  date  of  the  deed,  and  the 
trust  property  is  liable  for  It, 

^  Suit  in  Equity— Bnjolnini:  Sale  under  Execution— 
Sal»ro]ratlon.t— In  the  court  In  which  G  recovered 

*Novmtlons-Di5char8:e.— See  Gilbert  v.  W.  C.  &  V. 
IL  R.  R.  Co..  33  Gratt  SB6.  and  fwU^  also  Coles  v. 
Withers.  38  Gratt-  185.  and  noU. 

^Principal  and  Surety.— "The  creditor  Is  under  no 
<*iiratlon  to  look  to  the  principal  debtor  or  to  his 
proiterty,  or  to  exhaust  his  remedies  asralnst  the  lat- 
ter before  resorting-  to  the  surety."  See  Penn  v. 
laelci.  83  Va.  68;  Southall  v.  Parish,  85  Va.  409. 

tSttbroxatlon.— For  the  rifirht  of  a  surety  to  subro- 
gation to  riffhts  of  the  creditors  of  his  principal,  see 
Hamsberfer^^  aU.  v.  Yanecy  etaU.,  83  Gratt.  527.  and 
Mfe. collecting  cases:  2 Minor's  Inst  (4th i Ed.)  840-41. 


his  judg-ment  there  is  a  suit  in  equity  by  R's 
administrator,  affainst  M  and  others  and  G,  to 
ascertain  the  indebtedness  of  M  at  the  date  of  the 
deed,  and  adjust  the  accounts  between  the  trust 
estate  and  G.  who  is  largely  Indebted  to  said  estate 
for  rents.  A  bill  by  D,  statin?  the  facts  as  to  the 
debt  of  M  to  G,  the  execution  of  the  bond  and  deed 
of  trust,  the  judgment  and  execution,  the  suit  and 
G's  Indebtedness  for  rents,  and  askinff  for  an  in- 
junction to  a  sale  under  the  execution,  makes  a 
case  for  relief,  and  therefore  cannot  be  dismissed 
upon  demurrer. 

In  August  1872  David  Meade  applied  to 
the  judge  of  the  Circuit  court  of  Clarke 
county  for  an  injunction  to  restrain  the  levy 
of  an  execution  upon  his  property,  which 
had  issued  upon  a  judgment  recovered  in 
that  court  by  John  R.  Grigsby's  adminis- 
trators against  N.  B.  Meade  and  the  plain- 
tiff. The  bill  states  the  recovery  of  the 
judgment  for  one  thousand  dollars,  with 
interest   from    January   2d,  1861,  and 

613  costs;  and  *that  an  execution  thereon 
had  been  sued  out  and   levied   on   the 

property  of  the  plaintiff.  That  said  judg- 
ment was  based  upon  a  single  bill  which 
was  executed  by  N.  B.  Meade  and  the  plain- 
tiff as  his  surety,  upon  an  adjustment  made 
in  1860  of  said  Grigsby's  account  for  articles 
obtained  at  his  store.  Said  single  bill, 
according  to  plaintiff's  recollection  and 
belief,  was  made  payable  twelve  months 
after  date,  and  so  was  dated  January  2, 
1860.  That  prior  to  that  time  N.  B.  Meade 
had  executed  to  the  plaintiff  a  deed  for  all 
his  real  and  personal  estate,  in  trust  for 
the  benefit  of  his  wife  and  children,  sub- 
ject, however,  to  all  his  then  existing  debts 
and  liabilities;  that  this  deed  bears  date 
February  5th,  1859,  and  was  soon  after 
duly  recorded. 

The  plaintiff  further  charged,  that  the 
store  account,  in  settlement  of  which  this 
single  bill  was  given,  had  been  contracted 
to  a  very  large  extent,  certainly,  he  be- 
lieves, to  an  amount  exceeding  said  single 
bill,  before  the  said  5th  of  February  1859; 
and  thus  was  an  indebtedness  of  N.  B. 
Meade  existing  at  the  date  of  said  deed, 
and  was  therefore  binding  on  said  property, 
which  should  be  held  liable  therefor  in  re- 
lief of  the  plaintiff. 

The  plaintiff  further  states,  that  there  is 
pending  in  the  same  court  a  suit  in  equity, 
of  Rebecca  S.  Meade's  administrator  &c. 
V.  N.  B.  Meade  and  others,  among  whom 
are  the  personal  representatives  of  J.  R. 
Grigsby  deceased ;  that  in  this  suit  orders 
have  been  made  to  ascertain  the  indebted- 
ness of  N.  B.  Meade  at  the  date  of  the  deed 
aforesaid,  and  also  to  adjust  the  accounts 
between  said  trust  estate  in  favor  of  Mrs. 
Meade  and  her  children  and  the  estate  of 
John  R.  Grigsby;  and  plaintiff  is  informed 
and  believes  that  this  latter  estate  is  in- 
debted in  a    large   amount    for   rents 

614  &c.  to  the  said  ^trust   estate,  in   fact 
to  an  amount   exceeding   the   amount 

of  said  judgment.  He  insists  that  these 
accounts  should  be  adjusted,  and  that  only 
the  balance   remaining   after   such   adjust- 
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ment  is  the  amount  due  to  the  one  or  the 
other  of  the  parties.  That  the  debt,  so 
far  as  it  was  the  debt  of  N.  B.  Meade  at 
the  time  of  the  execution  of  the  deed  of 
trust,  is  a  charge  upon  said  trust  property, 
and  the  same  should  be  settled  in  the  suit 
aforesaid.  And  making  the  administrators 
of  Grisgby  and  the  sheriff  who  had  levied 
the  execution  defendants,  he  prayed  for  an 
injunction,  and  for  general  relief. 

The  injunction  was  granted;  and  Grigs- 
by's  administrators  appeared  and  demurred 
generally  to  the  bill,  and  also  answered. 

On  the  11th  of  November  1872  the  cause 
came  on  to  be  heard  upon  the  bill  and  the 
demurrer  thereto;  when  the  court  sustained 
the  demurrer  and  dissolved  the  injunction, 
and  dismissed  the  bill  with  costs.  And 
thereupon  David  Meade  obtained  an  appeal 
to  this  court. 

Parker  and  Dandridge  &  Pendleton,  for 
the  appellant. 

Conrad  A  Son,  for  the  appellees. 

Staples  J.  delivered  the  opinion  of  the 
court. 

A  demurrer  admits  the  allegations  in  the 
bill  to  be  true,  and  raises  the  question, 
whether  those  allegations  afford  a  sufficient 
ground  for  equity  to  interfere.  Ordinarily, 
it  is  considered  premature  upon  a  general 
demurrer  wholly  to  dismiss  the  bill,  unless 
the  complainant's  case  is  from  his  own 
showing  radically  such,  that  no  discovery 
or  proof  properly  called  for  by,  or  founded 
upon  the  allegations  in  the  bill,  can  possibly 
make  it  a  proper  subject  of  equitable 
615  jurisdiction.  *Pryor  v.  Adams,  1  Call 
382;  Le  Roy  v.  Veeder  &  als.,  1  John. 
Cas.  427;  2  Rob.  Pr.  302. 

I^et  us  apply  these  rules  of  pleading  to 
the  case  before  us.  The  bill  alleges  that 
the  defendant,  Grigsby,  had  recovered  a 
judgment,  and  sued  out  execution  upon  a 
bond  for  one  thousand  dollars,  given  by  N. 
B.  Meade,  with  the  complainant,  David 
Meade,  as  his  surety;  that  this  obligation 
had  been  given  by  N.  B.  Meade  upon  an 
adjustment  made  in  the  year  1860,  of  Grigs- 
by's  account  for  articles  purchased  in  his 
store. 

The  bill  further  alleges,  that  previous  to 
the  execution  of  this  bond,  N.  B.  Meade  had 
given  a  deed  of  trust  to  the  complainant  as 
trustee,  upon  all  his  estate,  real  and  per- 
sonal, for  the  benefit  of  his  wife  and  chil- 
dren, subject,  however,  to  all  his  then 
existing  debts  and  liabilities;  that  the 
account  for  which  the  bond  was  given  hav- 
ing been  contracted  prior  to  the  date  of  the 
deed  of  trust,  was  secured  by  it,  and  the 
property  therein  conveyed  should  be  held 
liable  to  the  relief  of  the  surety. 

Upon  these  averments  the  defendant  raises 
by  his  demurrer  the  point  that  the  store  ac- 
count was  extinguished  by  the  bond,  and 
the  debt  thereby  fully  discharged,  and  con- 
sequently the  bond  constitutes  a  new  debt, 
and  as  such  is  not  embraced  by  the  trust 
deed. 


The  principle  here  asserted  may  be  correct 
as  applied  to  the  common  law  coortB.  la 
those  courts  the  acceptance  of  a  higher 
security  for  the  debt  is  regarded  as  an  ex> 
tinguishment  of  a  lower  security  for  that 
debt.  A  bond  extingfuishes  the  simple  con- 
tract, the  latter  being  merged  in  the  former. 
The  debtor  cannot  be  liable  on  both  ixistra- 
ments.  And  as  there  is  no  remedy  on  tite 
inferior  security,  it  is  regarded  at  law  as 
no  longer  subsisting.  But  with  courts  of 
equity  a  different  rule  prevails.    Tboie 

616  courts,    not   regarding    the  *fomi   stk 
much  as  the  substance,  treat  the  debt 

as  still  subsisting,  unless  the  parties  clearly 
intended  a  satisfaction.  It  must  be  made 
to  appear  that  the  creditor  intended  by  ac- 
cepting the  higher  security  to  abandon  all 
recourse  upon  his  original  demand.  Nidaj 
V.  Harvey  &  Co.,  9  Gratt.  454,  466. 

This  rule  of  the  equity  courts  was  applied 
in  the  case  just  cited  to  an  oblig'ation  exe- 
cuted by  one  member  of  a  firm,  the  others 
not  joining  in  the  instrument;  but  the 
principle  is  equally  applicable  to  the  pres- 
ent, and,  indeed,  to  every  case  involving 
the  question  of  the  effect  of  a  higher  secur- 
ity upon  a  previously  subsisting*  indebted- 
ness. 

Another  doctrine  of  the  equity  courts  is 
the  doctrine  of  subrogation.  The  surety  is 
entitled  to  enforce  every  remedy  and  every 
security  the  creditor  has  against  the  prin- 
cipal debtor,  to  stand  in  the  place  of  the 
creditor,  and  to  have  all  the  securities  of 
the  latter  transferred  to  him.  These  secur- 
ities cannot  be  released  or  in  any  manner 
impaired  by  the  creditor  to  the  prejudice  of 
the  surety.  The  rights  of  the  latter  do  not 
rest  upon  contract,  but  upon  the  principles 
of  natural  justice.  So  far  is  this  doctrine 
carried,  that  if  the  surety  pays  the  bond  and 
therebv  utterly  extinguishes  the  debt,  a 
court  of  equity  will  nevertheless  keep  it 
alive  for  his  benefit,  in  order  to  substitute 
the  surety  to  all  the  rights  and  remedies  of 
the  creditor. 

The  rule  of  marshalling  assets  depends 
upon  the  same  principles.  If  a  bond  bind- 
ing the  heirs  is  paid  out  of  the  personalty, 
the  debt  is  gone ;  but  the  equity  courts  per- 
mit a  simple  contract  creditor  to  stand  in 
the  shoes  of  the  bond  creditor,  and  charipe 
the  debt  by  simple  contract  upon  the  realty. 
Numerous  other  illustrations  of  the  same 
doctrine  may   be  tound  in  the  books. 

617  Mn  the  present  case,  there  is  not  the 
shadow  of  a  doubt  but  that  the    store 

account  was  one  of  the  debts  secured  by 
the  deed  of  trust.  The  bill  contains  no 
averment  from  which  it  can  be  fairly  in- 
ferred that  Grigsby,  the  creditor,  if  he  knew 
of  the  deed  at  all,  intended  to  relea.se  the 
security  it  afforded  him  when  he  accepted 
the  bond.  Nor  is  there  any  averment 
which  leads  to  the  conclusion  that  K.  B. 
Meade,  the  principal  debtor,  and  the  com- 
plainant as  his  surety,  intended,  or  even 
desired,  to  take  the  debt  out  of  the  operation 
of  the  deed  of  trust.  The  complainant 
was  the  trustee;  was  no  doubt  well  aware 
of  all  the  provisions  of  the  deed ;  knew  that 
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tlie    store    account   was   one   of   the   debts 
tlierein  provided  for;  and  it  is  fair  to  pre- 
stime  Tvas  mainly  influenced  bj  that  fact  in 
becoming-   surety   for   the  debt.     It  is  very 
probable  that  his  only  hope  of  indemnity  is 
in  the  deed.    But  the  creditor  here  seems 
not  only  willing  to  throw  the  entire  burden 
of  paying-  the  bond  upon  the  surety,  but  to 
deprive  him  also  of  his  only   resource  for 
repayment.      A     court     of    equity,    before 
adopting  any  such  conclusion,   will  require 
very  clear  proof  that  the  intention  of  the 
parties,  in  the  execution   of  the  bond,  was 
to  abandon  the  security  of  the  deed.     Noth- 
ing* in  the  bill  warrants  any  such  idea. 

It  is  very  clear,  therefore,  that  upon  this 
branch  of  the  case  the  demurrer  was  not 
"well  taken. 

A  point  of  greater  difficulty  is  yet  to  be 
considered.  As  already  stated,  the  creditor 
has  recovered  judtrment  on  the  bond  against 
principal  and  surety,  sued  out  execution, 
and  has  it  levied  on  the  property  of  the 
latter.  Can  the  surety  compel  the  creditor 
to  abandon  his  execution  and  rely  upon  a 
fund  provided  by  the  principal  debtor.  The 
g-eneral  rule  is,  that  the  creditor  is  under 
no  obligation  to  look  to  the  principal 
618  *debtor  or  to  his  property;  he  is  not 
bound  to  exhaust  his  remedies  against 
the  latter  before  resorting  to  the  surety. 
But  the  rule  is  not  universal.  It  is  not 
necessary  now  to  attempt  to  define  the  ex- 
ceptions to  it.  Hays  v.  Ward,  4  John.  Ch. 
R.  127. 

The  only  matter  we  have  to  consider  is, 
whether  the  facts  relied  on  by  the  com- 
plainant are  sufficient  to  take  his  case  out 
of  the  operation  of  the  rule  as  stated. 

It  appears  that  there  is  now,  or  was  when 
the  bill  in  this  case  was  filed  in  the  Circuit 
court  of  Clarke  county,  a  suit  pending  in 
the  same  court,  in  which  the  administrator 
of  Mrs.  Rebecca  Meade  is  plaintiff,  and  N. 
B.  Meade,  the  principal  debtor,  and  the 
personal  representative  of  Grigs  by  the  cred- 
itor, and  others,  are  defendants.  In  this 
suit  orders  and  decrees  have  been  made  with 
a  view  to  ascertain  the  indebtedness  of  N. 
B.  Meade  at  the  time  of  the  execution  of 
the  trust  deed  already  mentioned,  and  also 
to  adjust  the  accounts  between  the  trust 
estate,  in  favor  of  Mrs.  N.  B.  Meade  and 
her  children,  and  the  estate  of  the  defendant 
Grigsby.  It  appears  also,  that  the  estate  of 
the  latter  is  indebted  to  the  trust  estate 
for  rents  to  an  amount  exceeding  the  judg- 
ment against  the  surety. 

These  are  substantially  the  allegations 
of  the  bill,  and  upon  a  demurrer  they  are 
to  be  taken  as  true.  Upon  this  state  of 
facts  the  complainant  insists  that  as  the 
debt  due  to  Grigsby's  estate  constitutes  a 
charge  upon  the  trust  estate,  and  as  Grigsby 
is  himself  indebted  to  that  estate  for  rent  in 
a  sum  equal  to  the  debt  due  him,  the  matter 
ought  to  be  adjusted  by  way  of  mutual  set- 
off and  compensation.  This  proposition 
seems  to  be  eminently  just  and  satisfactory. 

If  Grigsby  himself  was  attempting  to  col- 
lect his  debt  out  of   the  trust  property,   he 


would  be  told  that  he,  being  a  debtor 
to  that  property,  could  have  no  just 
610  *claim  upon  it  until  he  had  accounted 
for  all  he  had  received.  The  equities 
are  not  changed  by  the  fact  that  complain- 
ant first  pays  Grigsby's  estate,  and  *then 
proceeds  against  the  trust  property  for  his 
indemnity.  The  creditor  is  doing  indirectly, 
through  the  agency  of  the  surety,  what  he 
would  not  be  permitted  to  do  directly.  The 
surety  is  forced  to  pay  when  he  ought  not, 
and  the  trust  property  subjected  to  forced 
sales  in  order  to  satisfy  a  debt  already  dis- 
charged by  the  use  of  that  property.  This 
is  not  only  unjust  to  the  complainant,  but 
oppressive  to  Mrs.  Meade  and  her  children, 
whose  reliance  for  support  is  upon  the  trust 
estate.  Substantial  justice  is  attained  and 
litigation  ended  by  requiring  Grigsby's 
estate  to  apply  the  rents  and  profits  received 
by  him  to  the  satisfaction  of  the  debt  due 
that  estate. 

Whether  the  case  made  by  the  bill  will  be 
sustained  by  the  evidence,  we  have  no 
means  of  determining.  We  express  no 
opinion  upon  the  merits.  All  that  we  mean 
to  affirm  is  that  the  defendant  ought  to  be 
put  to  his  answer.  He  does  not  waive  a 
single  advantage  in  being  required  to  an- 
swer that  he  would  have  upon  the  demurrer. 
The  injustice  done  the  complainant  is,  that 
by  the  decree  he  is  without  a  hearing  denied 
every  inquiry  into  the  equities  which  may 
attach  to  the  parties.  The  court  has  in 
effect  decided,  that  the  case  made  by  the 
bill  is  radically  so  defective  that  no  discov- 
ery of  proofs  properly  founded  thereon  can 
possibly  make  it  a  subject  of  equitable 
jurisdiction.  The  decision  is  in  this  respect 
premature.  For  that  reason  the  decree  must 
be  reversed  and  the  demurrer  overruled,  the 
case  remanded  to  the  court  below,  with 
liberty  to  the  defendant  to  plead   or  answer 

as  he  may  be  advised. 
620        *The  decree  was  as  follows : 

This  day  came  again  the  parties  by 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
complainant's  bill  is  sufficient  in  law,  and 
the  demurrer  thereto  ought  to  have  been 
overruled.  It  is  therefore  decreed  and  or- 
dered, that,  for  the  error  aforesaid,  the  de- 
cree of  the  said  Circuit  court  be  reversed 
and  annulled ;  and  that  the  said  Bettie  M. 
Grigsby,  administratrix,  and  David  H. 
McGuire,  administrator  of  J.  R.  Grigsby 
deceased,  out  of  the  assets  of  their  intestate 
in  their  hands  to  be  administered,  do  pay 
unto  the  appellant  his  costs  by  him  expended 
in  the  prosecution  of  his  appeal  aforesaid 
here. 

And  this  court  proceeding  to  pronounce 
such  decree  as  the  said  Circuit  court  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered,  that  the  defendants'  demurrer  to 
the  plaintiff's  bill  be  overruled;  and  leave 
is  given  the  defendants  to  plead  or  answer 
the  bill  of  the  plaintiff,  as  they  may  be 
advised.     And  this   cause   is    remanded   to 
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the  said  Circuit  court  for  further  proceedings 
to  be  had  therein  in  conformity  with  this 
order  t  which  is  ordered  to  be  certified  to  the 
said  Circuit  Court  of  Clarke  county. 

Decree  reversed. 


621  *Ammon's  Adm'or  v.  Wolfe  &  al. 

September  Term,  1875.  Staunton. 

anardian  and  Ward— InvMtflMots  In  Quardlan's  Name. 

—Land  of  infants  is  sold  in  1860,  upon  credits  ex- 
tending   to  January  8tb,   186S.    Tbelr   guardian 
collected  a  part  of  tbe  monej'  in  May  1862,  and  be 
invested  It  in  Marcb  1868,  13,500  in  seven  j>er  cent. 
Confederate  bonds,  wbicb  were  found  after  bis 
<leatb  enclosed  in  a  paper  endorsed  Wolfe's  belrs; 
but  tbe  bonds  were  taken  in  bis  own  name.  Held: 
«.   Same— Sane.— Tbere  is  no  sufficient  evidence 
tbat  tbe  investment  wben  made  was  intended 
for  bis  wards. 
a.  Same— Same— In  Confederate  Money.*— Tbe  debt 
due  to  tbe  wards  beiuff  a  good  ante-war  debt, 
well  secured,  be  was  not  autborized  to  collect  in 
Confederate  money,  and  be  could  not  be  autbor- 
ized under  tbe  statute  so  to  invest  it 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Rockinf^ham  county,  broufifht  in 
February  1870,  by  Alfred  L.  Wolfe  and 
Sallie  C.  Wolfe,  infants,  by  their  next 
friend,  ag^ainst  the  administrator  of  Y.  C. 
Ammon  deceased.  Ammon  had  been  the 
l^^uardian  of  the  plaintiffs,  and  the  bill  was 
for  an  account,  and  payment  of  what  mig'ht 
be  found  due. 

It  appeared  that  Alfred  L.  Wolfe,  the 
father  of  the  plaintiffs,  died  in  March  1858, 
leaving  a  widow  and  eight  children,  all  of 
whom  but  one  were  minors,  and  the  plain- 
tiffs were  the  youngest  of  them.  He  left 
some  personal  property  and  a  tract  of  land, 
which  was  sold  under  a  decree  of  court,  in 
February  1859,  for  $12,011.00,  upon  credits 
extending  to  January  8th,  1862.  Y.  C. 
Ammon  was  one  of  the  administrators 

622  *of  Wolfe,  and   also   one   of  the  com- 
missioners  to   sell   the   land,    and  he 

was  appointed  guardian  of  the  plaintiffs. 

A  commissioner  of  the  court  was  directed 
to  take  the  accounts;  and  it  appeared  that 
the  guardian  had  received  the  property  of 
the  wards.  All  but  the  last  payments  to 
him  for  the  land  seem  to  be  in  good  money. 
The  last  was  received  in  Confederate  money 
on  the  28th  of  April  1862;  and  this  the 
commissioner  scaled  as  of  that  date.  The 
only  question  on  the  accounts  was,  whether 
Ammon  should  be  credited  for  $3,500  of 
Confederate  bonds.  And  this  question  de- 
pended upon — first,  whether  he  had  ever 
made  the  investment  for  his  wards;  and 
second,  whether  if  it  was  made,  it  was  a 
proper  case  for  such   an   investment.     The 

'Investments  by  Fiduciaries  In  Confederate  Securi- 
ties.--For  tbe  proposition  tbat  a  fiduciary  bad  no 
autbority  to  receive  Confederate  money  in  satisfac- 
tion of  ante- war  debts  due  tbe  truHt  estate,  see 
Carter  v.  Dulaney  €t  alt.,  SOOratL  192.  and  note:  also 
Leake  v.  Leake.  76  Va.  7V9:  McClure  v.  Jobnson.  U 
W.  Va.  432. 


evidence,  as  well  as  the  answer  of  the  de- 
fendant, are  stated  in  the  opinion  of  the 
court. 

The  cause  came  on  to  be  heard  on  the 
26th  of  September  1873;  when  the  court 
made  a  decree  in  favor  of  the  plaintiff  A. 
Lt.  Wolfe  for  $2,123.41,  with  compound  in- 
terest thereon  from  the  19th  of  Jnly  till 
paid,  or  until  said  A.  L.  Wolfe  attained  the 
ag'e  of  twenty-one  years,  and  in  favor  of 
Sarah  C.  Wolfe  for  $2,220.95,  with  like  in- 
terest. 

This  decree  was  rendered  at  the  previoas 
May  term  of  the  court,  and  by  inadvertence 
was  not  entered  of  record;  and  it  was  or- 
dered to  be  spread  upon  the  records  at  the 
next  term,  to  have  the  same  effect  in  all 
respects  as  if  entered  at  the  last  term. 

Upon  the  petition  of  Ammon's  adminis- 
trator, an  appeal  was  allowed  to  him.  And 
after  the  case  was  brought  to  this  court, 
another  decree  of  the  May  term  of  the  coort, 
which  modified  the  one  previously  pro- 
nounced, thoug'h  not  entered,  by  stopping 
the  compound  interest  at  the  date  of  the 
death  of  Ammon,  was  produced. 

623        *C.  A.  Yancy  and  Compton,  for  the 
appellant. 

John  Paul  and  Robert  Johnston,  for  the 
appellees. 

Moncure,  P.  delivered  the  opinion  of  tbe 
cou*^. 

This  is  an  appeal  from  a  decree  in  favor 
of  infants,  suing  by  their  next  friend, 
against  the  personal  representative  of  their 
guardian,  to  recover  a  balance  claimed  to 
be  due  them  on  the  guardianship  account. 
The  defence  relied  on  is,  that  the  money 
due  by  the  guardian  to  the  wards  was  by 
him  duly  invested  in  Confederate  bonds  in 
pursuance  of  the  act  of  the  General  Assembly 
of  Virginia  passed  on  the  5th  day  of  March 
1863;  Acts  of  Assembly,  1862  and  1863, 
page  81.  It  is  contended  that  the  defence 
is  unsustainable,  on  two  grounds:  1st,  that 
it  does  not  sufficiently  appear  that  any  in- 
vestment was  in  fact  made  by  the  guaxxlian 
of  the  money  due  by  him  to  the  wards*  or 
any  part  thereof  in  Confederate  bonds ;  and 
if  any  such  investment  was  in  fact  made; 
2dly,  that  it  was  not  made  in  pursuance  of 
the  terms  and  provisions  of  the  said  act, 
which  does  not  therefore  absolve  the  guard- 
ian and  his  estate  from  liability  for  the  said 
money. 

1st.  Was  any  investment  made  by  the 
guardian  of  the  ward's  money  in  Confederate 
bonds? 

The  representative  of  the  guardian  in  his 
answer  states,  he  is  **  informed,  and  be- 
lieves, that  about  the  year  1863  the  said  T. 
C.  Ammon  (the  guardian),  in  pursuance  of 
an  act  of  the  general  assembly  passed  March 
5th,  1863,  entitled  an  act  authorizing  fiduci- 
aries to  invest  funds  in  their  hands  in  cer- 
tain  cases,  and  for  other  purposes,  did  invest 
$3,500  of  the  amount  in  his  hands  in  seven 
five  hundred  dollar  seven  per  cent.  Confed- 
erate bonds,    which   said   bonds   were    pre- 
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served  by  said  Ammon  as  the  property 
624>    of  his  said  wards  up  to  *the  time  of 

his  death  (in  1866  or  '7),  and  were 
found  by  this  respondent  after  his  adminis- 
tration, among  the  papers  of  said  Ammon, 
with  the  indorsement  that  now  appears  on 
each:— "Wolfe's  heirs  $500,"  made  in  the 
handwriting  of  said  Ammon.  '  *  ( The  wards 
t>eing-  two  of  said  heirs. )  These  bonds  are 
herewith  filed,  marked  exhibit  *XX,'  and 
asked  to  be  taken  and  read  as  part  of  this 
answer.  This  respondent  has  always  been 
willing-  to,  and  has  tendered  to  the  com- 
plainants through  their  attorney  the  said 
bonds  in  discharge  of  that  much  of  the 
amount  due  them ;  but  such  tender  has  been 
rejected.  This  respondent  claims  that  his 
intestate  is  entitled  to  credit  for  the  amount 
of  said  bonds.*' 

These  bonds  bear  date  on  the  13th  of 
February  1863,  and  appear  to  have  been 
obtained  by  Y.  C.  Ammon  on  the  2d  of 
March  1863,  before  the  date  of  the  act  of 
assembly  aforesaid.  They  are  payable  to 
him  individually,  and  not  as  guardian  of 
the  complainants.  They  are  the  same  in 
form  with  a  large  amount  of  other  Confed- 
erate bonds  issued  during  the  war,  and 
found  also  by  the  said  administrator  among 
the  papers  of  his  intestate,  and  claimed  to 
be  the  property  of  the  said  intestate.  The 
endorsement,  ** Wolfe's  heirs  $500,*'  made 
by  said  Ammon  on  each  of  the  seven  bonds 
of  that  amount  as  aforesaid,  may  have  been 
made,  so  far  as  appears  from  the  record, 
long*  after  the  bonds  were  issued,  and  even 
long  after  the  war,  as  the  guardian  did  not 
die  until  1866  or  '7 ;  and  it  is  of  course  not 
evidence  that  the  ward's  money  was  invested 
in  the  said  bonds.  The  guardian  was  first 
deputy  sheriff,  and  then  sheriff  of  Rocking- 
ham county,  from  January  1857  to  January 
1865;  and  he  was  probably,  during  that 
period,  largely  engaged  in  speculations, 
which  his  office  afforded  him  an  opportunity 

of  making.  The  guardian's  adminis- 
626     trator    in.^his   deposition,   states  his 

belief  that  the  sheriffs  of  said  county 
and  their  deputies  had  been  in  the  habit  of 
shaving  executions  placed  in  their  hands  for 
collection,  and  that  the  office  was  regarded 
desirable  by  some  persons  on  that  account. 
The  guardian  seems  to  have  amassed  a 
large  amount  of  Confederate  money,  as  he 
invested  a  large  amount  of  it  in  Confederate 
bonds  on  his  own  account. 

If  the  seven  bonds  of  $500  each,  endorsed 
as  aforesaid,  had  been  obtained  for  money 
invested  for  the  wards,  the  presumption  is, 
they  would  have  been  payable  to  the  guard- 
ian as  such,  so  as  to  show  on  their  face  that 
they  were  given  for  the  ward's  money. 
This  would  have  been  proper,  whether  the 
investment  was  made  in  pursuance  of  the 
act  of  the  5th  of  March  1863  aforesaid,  or 
under  a  decree  of  a  court  of  chancery  in  the 
exercise  of  its  ordinary  jurisdiction,  or  by 
the  guardian  making  the  investment  on  his 
own  responsibility,  without  any  decree  or 
order  of  court  for  the  purpose.  There  was 
an  express  provision  in  the  said  act  that 
'the  bonds,  when  practicable,  shall  be  taken 


•  «^ 


in  the  name  of  such  fiduciary  or  trustee  in 
his  fiduciary  character.  By  taking  them 
in  the  guardian's  own  individual  name  it 
would  have  been  in  his  power  to  claim  them 
as  his  own  individual  property  if  Confed- 
erate bonds  had  appreciated,  instead  of  be- 
coming, as  they  did,  of  no  value. 

There  is  evidence  in  the  cause  tending  to 
show  that  the  guardian  applied  to  the  Cir- 
cuit court  of  the  said  county  for  authority 
to  invest  the  money  belonging-  to  his  wards, 
and  that  such  authority  was  accordingly 
given.  But  such  evidence  is  insufficient  to 
prove  even  that  such  authority  was  given 
or  applied  for,  much  less  to  prove  that  such 
an  investment,  even  if  authorized,  was  ever 
actually  made.     It  appears  from  the 

626  evidence  *that  a  portion  of  the  records 
of   said  court    was  destroyed  by    the 

Federal  troops  in  June  1864;  and  if  any 
order  for  the  investment  had  been  made  by 
the  said  court  or  the  judges  thereof,  it  may 
possibly  have  been  destroyed  in  that  way. 
But  it  is  probable  if  such  an  order  had  been 
made,  that  its  importance  to  the  guardian 
would  have  induced  him  to  obtain  a  copy  of 
the  order  and  keep  it  with  the  bonds,  espe- 
cially as  they  were  payable  to  himself  indi- 
vidually, or,  at  least,  did  not  show  on  their 
face  that  they  were  for  the  money  of  the 
wards. 

The  court  is  therefore  of  opinion,  that  it 
does  not  sufficiently  appear  that  any  invest- 
ment  was  in  fact  made  by  the  guardian  of 
the  money  due  by  him  to  the  wards,  or  any 
part  thereof,  in  Confederate  bonds.  But  if 
any  such  investment  was  in  fact  made, 
then, 

2ndly,  was  it  made  in  pursuance  of  the 
terms  and  provisions  of  the  said  act  of  as- 
sembly of  the  5th  of  March  1863?  and  does 
that  act  therefore  absolve  the  guardian  and 
his  estate  from  liability  for  the  said 
money? 

In  Campbell's  ex'ors  v.  Campbell's  ex'or, 
22  Gratt.  649,  684,  and  in  Crickard's  ex'or 
V.  Crickard's  legatees,  25  Gratt.  410,  421,  it 
was  held  by  this  court,  that  **to  authorize 
investments  under  the  act  o£  March  5th, 
1863,  three  conditions  must  concur:  1st,  the 
money  must  be  in  the  hands  of  the  fiduciary ; 
2nd,  it  must  have  been  received  in  the  due 
exercise  of  his  trust;  3rd,  for  some  cause, 
he  must  be  unable  to  pay  it  over  to  the  par- 
ties entitled.  If  they  do  not  all  exist,  the 
order  of  the  court  or  judge  purporting  to 
authorize  such  investment  is  null,  and  the 
fiduciary  is  responsible  for  the  money."  If 
any  of  these  conditions  existed  in  this  case, 
which  is  not  admitted,  we  think  the  first 
and    second    certainly  did    not.     The 

627  money  was  not   in   the  *hands  of  the 
guardian     when     Confederate    bonds 

were  taken  by  him;  and  if  it  was,  it  had 
not  been  received  in  the  due  exercise  of] his 
trust.  The  estates  of  the  wards  consisted 
of  their  distributive  portions  of  their 
father's  estate,  real  and  personal,  who  died 
several  years  before  the  war.  That  estate 
had  been  converted  into  money  before  the 
war,  and  the  distributive  portions  of  the 
wards  were  due  to  them  in  money,  and  con- 
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stituted  ante  war  debts  which  were  perfectly 
secure.  The  guardian  before  the  war  re- 
ceived a  large  part  of  the  money  thus  due 
to  his  wards,  and  thereby  became  himself 
debtor  to  them  in  the  amounts  so  received. 
That  debt,  as  well  as  the  debts  for  the 
residue  of  the  ward's  estate  remaining  un- 
paid at  the  commencement  of  the  war,  were 
good,  ante  war,  specie  debts,  which  the 
guardian  had  no  right  to  collect  in  depreci- 
ated Confederate  currency,  and  no  right  to 
convert  into  Confederate  bonds  in  March 
1863,  when  Confederate  money  was  greatly 
depreciated  in  value,  and  was  still  depreci- 
ating. There  was  no  necessity  for  collect- 
ing these  debts,  their  collection  not  being 
required  for  the  support  of  the  wards,  not 
as  much  as  the  accruing  interest  on  said 
debts  having  been  appli^  to  that  purpose, 
and  the  money,  as  before  stated,  being  per- 
fectly secure.  A  large  portion  of  the  money 
was  actually  due  by  the  guardian  before 
the  war,  and  all  of  it  might  have  been  well 
and  safely  invested  by  him  for  his  wards. 
Instead  of  that,  it  does  not  appear  that  he 
said  anything  about  making  an  investment 
for  them  until  March  1863,  when  it  is  con- 
tended, but  not  proved,  that  he  made  the 
aforesaid  investment  for  them  in  Confed- 
erate bonds.  It  would  have  been  a  breach 
of  trust  and  a  waste  of  his  ward's  estate 
for  him  to  have  done  so.  As  to  the  Con- 
federate bonds  amounting  to  seven  hundred 
dollars  which  appear  to  have  been 
628  received  by  *the  guardian  of  Thos. 
K.  Miller  on  the  28th  of  April  1862,  in 
part  payment  of  the  purchase  money  of  land 
sold  to  Miller  before  the  war,  the  guardian 
ought  not  to  have  received  such  payment 
in  that  medium.  But  it  does  not  appear 
that  he  held  or  claimed  to  hold  those  bonds 
as  an  investment  for  the  benefit  of  his 
wards,  and  he  no  doubt  converted  and  ap- 
plied them  to  his  own  use,  as  he  only 
claimed  to  have  made  an  investment  in ' 
Confederate  bonds  on  account  of  his  wards 
in  March  1863. 

The  court  is  therefore  of  opinion,  that 
even  if  such  an  investment  was  in  fact 
made  as  claimed  by  the  guardian  on  account 
of  the  wards,  it  was  not  madd  in  pursuance 
of  the  terms  and  provisions  of  the  said  act 
of  assembly  of  the  5th  of  March  1863,  and 
the  said  act  does  not  absolve  the  guardian 
or  his  estate  from  liability  for  the  money 
so  claimed  to  have  been  invested.  | 

Whether  the  Circuit  court  erred  or  not  in 
scaling  the  sum  of  $277.14  received  by  the  , 
guardian  for  each  of  the  wards  on  the  28th 
of  April  1862,  being  received  in  payment  of 
an  ante  war  debt,  is  a  question  which  this 
court  need  not,  and  therefore  does  not, 
decide.  The  appellees  complain  of  no  such 
error,  and  the  appellant  cannot,  as  it  is 
certainly  not  one  to  his  prejudice.  j 

The  decree  appealed  from,  though  ren- 
dered at  the  spring  term  1873  of  the  said 
Circuit  court,  was,  by  inadvertence,  not  then 
entered  of  record,  and  was  afterwards,  to 
wit:  on  the  26th  day  of  September  1873 
ordered  to  be  spread  upon  the  record  at  that 
term,  to  have  the  same  effect,  in  all  respects,  | 


as  if  entered  at  the  said  spring   term  1873; 

and  it  was  accordingly  so  entered  of  reoanL 

though  it  professes  on  its  face  to  be  a  decree 

of  the  26th  day  of   September  1873. 

629  A  f  ter  *the  said  decree  was  so  rendered, 
though  not  entered  at  the  spring  tern 

1873  as  aforesaid,  the  cause  came  on  again 
to  be  heard  during  the  same  time,  to  wit: 
on  the  7th  day  of  May  1873,  when  it  was 
decreed  '*that  the  decree  entered  in  thii 
cause  during  the  present  term"  being  the 
decree  rendered,  but  by  inadvertence  not 
entered  of  record  at  the  spring  term  1873  as 
aforesaid,  ' 'ascertaining  the  liability  of  tbe 
estate  of  Y.  C.  Ammon,  deceased,  to  tbe 
plaintiffs,  be,  and  the  same  is  hereby,  ao 
far  modified  as  not  to  charge  said  estate 
with  compound  interest  on  the  amounts  doe 
the  plaintiffs  from  and  after  the  death  of 
the  said  Y.  C.  Ammon,  and  the  cause  is 
recommitted  to  a  master  commissioner  to 
report  the  amount  due  the  plaintiffs  after 
making  the  deductions  aforesaid."  After- 
wards, to  wit:  on  the  26th  day  of  Septem- 
ber 1837,  when  the  said  decree  rendered, 
but  by  inadvertence  not  entered  of  record  at 
the  spring  term  of  that  year,  was  ordered  to 
be  spread  upon  the  records  as  aforesaid,  do 
notice  was  taken  of  the  said  decree  of  the 
7th  day  of  May  1873,  modifying  the  decree 
previously  rendered  during  the  same  time 
as  aforesaid.  And  in  the  copy  of  the  record 
which  was  brought  up  on  the  petition  for 
an  appeal  and  supers^eas  in  this  case,  the 
said  decree  of  the  7th  day  of  May  1873  was 
accidentally  omitted.  But  a  copy  of  that 
decree  has  been  since  supplied,  and  by  as 
endorsement  thereon  signed  by  the  counsel 
in  this  case,  it  has  been  agreed  that  the 
same  shall  be  read  in  its  proper  place  as  a 
part  of  the  record  of  the  case,  whidi  bu 
accordingly  been  done. 

The  court  is  therefore  of  opinion,  that  the 
decree  appealed  from  should  be  so  amended 
as  to  be  modified  according  to  the  said  de- 
cree  of   the   7th    day   of    May    1873;   that 
there  is  no  error  in  the  said  decree  so 

630  ^amended,  at  least  to  the  prejudice  of 
the  appellant,  and  that  the  same  ought 

to  be  affirmed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  ooa- 
sidered  the  transcript  of  the  record  <rf  tbe 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  reccnnd,  that 
the  decree  appealed  from  in  this  case,  being 
the  said  decree  of  the  26th  day  of  September 
1873,  ought  to  be  so  amended  as  to  Ims  modi* 
fied  according  to  the  decree  made  in  this 
cause  on  the  7th  day  of  May  1873,  of  which 
latter  decree  an  official  copy,  by  consent  of 
the  parties  by  counsel,  has  been  made  t 
part  of  the  record  in  this  cause,  and  acoocd- 
ingly  so  considered  by  this  court,  that  there 
is  no  error  in  the  said  decree  appealed  from* 
amended  as  aforesaid,  at  least  to  the  prej- 
udice of  the  appellant,  and  the  same  ooght 
to  be  affirmed. 

Therefore  it  is  decreed  and  ordered  that 
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"Che  said  decree  appealed  from  be  amended  as 
^aforesaid,  and  as  so  amended  be  afSrmed, 
and  that  the  appellant,  out  of  the  estate 
of  his  said  intestate,  Y.  C.  Ammon,  pay  to 
the  appellees  thirty  dollars  damages  and 
their  costs  by  them  about  their  defence  in 
^his  behalf  expended.  And  it  is  further 
-decreed  and  ordered  that  this  cause  be  re- 
manded to  the  said  Circuit  court  for  further 
proceedings  to  be  had  therein  in  conformity 
^with  the  foregoing  opinion  and  decree, 
which  is  ordercSi  to  be  certified  to  the  said 
'Circuit  court  of  Rockingham  county. 

I>ecree  amended  and  affirmed. 


631     *Tardy,  Trustee,  v.  Boyd's  Adm'or  & 

als. 

September  Term.  187S,  Staunton. 

i.  ProiHiiWory  Note*— StejM,  Neoewary  to  Bind  Endors- 
ers, Prevented  by  Public  Enemy.*— A  note  dis- 
counted at  tlie  bank  in  B,  waa  to  fall  due  on  tlie 
18th  of  June  1804.  On  the  10th,  from  apprehension 
that  the  Union  forces  would  come  into  B,  the  valu- 
ables of  the  bank,  includlng^  this  note,  was  sent 
away  about  two  miles.  The  Union  forces  did  enter 
B  on  the  isth ,  and  left  on  the  1 4th  of  Jane.  The  note 
was  not  brought  back  to  the  bank  until  after  the 
18th,  and  was  not  presented  and  protested  for  non- 
payment, nor  was  notice  of  non-payment  riven 
to  the  endorsers.    Hsu): 

1.  3niBe— Same— No  Bxaue.— The  facta  do  not  ex- 
cuise  the  failure  to  have  the  note  presented  and 
protested,  and  to  ffive  notice  to  the  endorsers, 
a.  Same— Same— Same.— But  if  the  bank  was  not 
smilty  of  laches  in  not  haviuff  the  note  presented 
and  protested  for  non-payment,  and  notice  of 
dishonor  on  the  day  it  fell  due,  to  bind  the  en- 
dorser, all  this  should  have  been  done  within  a 
reasonable  time  after  the  hindering^  cause  was 
removed. 
II.  Sane— Same— New  Promise  to  Pay.— A  promise  to 
pay,  by  an  endorser  of  a  note,  with  full  knowledge 
of  all  the  facts,  and  of  the  laches  of  the  holder  in 
not  protestiuff  the  note,  may  be  held  in  point  of 
law  to  amount  to  a  waiver  of  the  right  to  notice. 
But  such  a  promise  to  be  obligatory,  must  be  delib- 
erately made,  in  clear  explicit  language,  and  must 
amount  to  an  admission  of  the  right  of  the  holder, 
or  of  a  duty  and  willingness  of  the  endorser 
to  pay.    If,  therefore,  the  conduct  or  acts  of  the 
endorser  be  equivocal,  or  the  language  used  be  of 
a  qualified  or  uncertain  nature,  the  endorser  will 
not  be  held  responsible. 
JII.  Snme— 3ame-Ssme    Non^Acceptnnce.— B  was  the 
endorser  of  a  note  made  by  his  brother  A,  which 
fell  due  in  June  1804,  but  there  was  no  protest  for 
or  notice  of  non-payment    B  afterwards,  with  the 
Icnowledge  of  these  facts,  proposed  to  the  holder, 
to  pay  the  note  in  Confederate  money;  which  was 
refused  by  the  holder:  the  note  being  for  good 
mcmey.    The  proposition  of  B  having  been  refused. 
It  does  not  constitute  a  promise  to  pay,  or  a  recog- 
nition of  his  liability,  which  will  bind  him  to  pay 
tbe  debt. 

•Promissory  Notes— Steps,  Necessary  to  Bind  En- 
^lorsers.  Prevented  by  PaMic  Enemy.— See  on  this  sub- 
ject, McVeigh  V.  Bank,  28  Gratt.  851,  and  noU\  Bank  of 
Old  Dom.  V.  McVeigh,  29  Gratt  546,  and  note. 


632  *IV.  Scaling  Debts.— a  note  made  in  January 

1888  is  the  last  renewal  of  notes  given  for  a 
debt  due  before  1861.  It  is  not  to  be  scaled. 
V.  Same— Renewal  off  Notes.*— The  act  of  March  8, 1880. 
for  scaling  debts,  does  not  apply  to  a  case  where 
the  money  loaned  was  a  sound  currency,  and  the 
note  sued  upon  was  a  renewal  of  notes  accepted  as 
an  accommodation  to  the  debtor,  and  only  as  evi- 
dence of  a  pre-existing  debt  due  in  good  money. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Botetourt  county,  brouj^ht  in  June 
1866,  by  John  W.  Johnston,  administrator 
of  Wm.  W.  Boyd,  deceased,  for  the  purpose 
of  having  the  direction  of  the  court  in  the 
administration  of  the  estate.  Boyd  died  in 
April  1866,  leaving  a  large  estate  in  lands, 
and  largely  indebted  both  on  his  own  ac- 
count and  as  surety.  In  the  progress  of  the 
cause  his  creditors  were  called  in,  and  re- 
ports of  debts  and  their  priorities  were 
directed  and  made.  Among  the  creditors 
who  presented  their  claims  was  8.  C.  Tardy, 
surviving  trustee  of  the  Bank  of  Virginia ; 
and  among  the  claims  presented  by  him 
were  two:  one  a  note  for  $2,695,  made  by 
A.  L.  Boyd  and  O.  W.  Kean,  and  endorsed 
by  Wm.  W.  Boyd.  This  note  bears  date 
the  26th  day  of  January  1863,  and  was  pay- 
able at  sixty  days  from  its  date.  It  was, 
however,  a  renewal  of  former  notes  com- 
mencing some  time  before  1861.  The  note 
was  not  protested,  but  a  waiver  of  protest 
was  endorsed  upon  it  by  Wm.  W.  Boyd 
on  the  day  it  fell  due.  The  other  was  a 
note  for  $5,000,  made  by  A.  L/.  Boyd,  and 
endorsed  by  Wm.  W.  Boyd.  This  note  bears 
date  April  16th,  1864,  and  was  payable  at 
sixty  days  from  its  date.  It  also  was  a  re*- 
newal  of  former  notes  commencing  before 
1861;  and  William  W.  Boyd  had  been  the 
sole  endorser  on  the  former  notes.  This 
note  was  not  protested,  and  there  was  no 
written  waiver  of  protest  upon  it,  and  there 
was  no  proof  of  a  regular  notice  of 

633  non-payment.    To   *prove   an  excuse 
for  not   protesting  the   note,    and   a 

waiver  of  notice,  and  a  promise  by  William 
W.  Boyd  to  pay  the  note,  a  number  of  wit- 
nesses were  examined. 

A.  L.  Boyd,  the  maker  of  the  note,  was 
the  brother  of  William  W.  Boyd,  a  prominent 
lawyer,  and  the  note  for  $5,000  was  given 
originally  for  several  smaller  debts  which 
had  been  discounted  for  A.  I/.  Boyd  at  the 
Branch  Bank  of  Virginia  at  Buchanan,  of 
which  the  said  William  W.  Boyd  was  a 
director.  This  note  had  been  continued  by 
successive  renewals  down   to  the   date   of 

•Renewal  of  Notes— Dlschaivo.— In  the  case  of 
Bank  V.  Good,  2!  W.  Va.  486,  the  court,  citing  the 
principal  case,  said :  'It  is  well  settled  both  in  Vir- 
ginia and  West  Virginia  that  a  note  will  not  be 
regarded  as  an  absolute  extinguishment  or  payment 
of  a  precedent  note  or  pre-existing  debt,  %aU€99  it  be 
90  expresslv  aareed.''  See  also,  Farmers'  Bank  v.  Mu- 
tual Asso.  So.,  4  Leigh  88:  Lewis  v.  Davisson,  29 
Gratt.  225:  Moses  v.  Trice,  21  Gratt.  568:  Lazier  v 
Nevln,  8  W.  Va.  827:  Miller  v.  Miller.  8  W.  Va.  560: 
Poole  &  Co.  V.  Rice,  9  W.  Va.  78:  Dunlap  v.  Shanklin. 
10  W.  Va.  062:  Sayre  v.  King,  17  W.  Va.  562. 
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that  above  mentioned.  A.  L.  Boyd  died 
in  1864,  but  whether  before  or  after  the 
note  became  due  does  not  appear;  and  his 
estate  proved  to  be  insolvent. 

A  few  days  before  the  12th  of  June  1864, 
it  being  apprehended  that  the  Federal  troops 
would  come  to  Buchanan,  by  an  order  of  the 
directors  of  the  bank,  its  valuables,  includ- 
ing this  note,  were  removed  for  safety  to 
the  house  of  a  gentleman  about  two  miles 
from  the  town,  where  they  remained  until 
some  days  after  the  note  fell  due.  In  the 
meantime  General  Hunter  entered  Buchanan 
on  the  12th  of  June,  and  remained  there  until 
the  14th,  when  he  moved  on  to  Lynchburg. 
He  did  not  return  through  the  town  on  his 
retreat.  The  cashier  of  the  bank  at 
Buchanan,  in  his  testimony,  states  that  he 
had  a  conversation  with  William  W.  Boyd 
relative  to  the  non-protest  of  the  note. 
That  witness  told  him  the  note  had  not 
been  protested,  and  that  he  was  not  bound 
for  the  debt.  And  he  replied,  whenever 
he  endorsed  a  note  he  always  intended  to 
bind  himself  for  the  debt.  That  the  note 
was  handed  to  him  either  by  witness  or  the 
teller,  for  a  waiver  of  protest,  and  witness 
thought  he  had  done  so,  and   did  not 

634  know  to  the  contrary  until   after  *his 
death.     At  this  time  Mr.  Boyd  neither 

refused  nor  agreed  to  make  the  waiver,  but 
took  up  the  pen  and  made  the  remark  afore- 
said. Another  witness,  the  teller  of  the 
bank,  says:  There  was  no  fixed  rule  as  to 
protesting  or  not  protesting  notes  which 
lay  over,  on  which  William  W.  Boyd  was 
endorser.  Notes  that  the  officers  of  the 
bank  felt  sure  he  would  waive  protest,  we 
sometimes  withdrew,  and  did  not  protest 
them.  In  regard  to  A.  L.  Boyd,  witness 
always  felt  certain  he  would  do  so.  When 
Mr.  Boyd  had  been  in  the  habit  of  waiving 
protest  we  felt  certain  he  would  continue  to 
do  it.  He  had  been  in  the  habit  of  renew- 
ing his  endorsements  for  his  brother  on 
new  notes  covering  the  same  loans  and 
amounts,  after  the  old  note  had  lain  with- 
out protest.  And  we  were  in  the  habit  of 
withdrawing  notes  made  by  A.  I/.  Boyd  and 
endorsed  by  William  W.  Boyd,  which  were 
not  paid  at  maturity ;  though  sometimes  we 
protested  them,  more  with  the  view  of  mak- 
ing A.  L.  Boyd  attend  to  his  business  than 
anything  else.  It  was  proved  that  some- 
time after  the  note  fell  due  Mr.  Boyd  pro- 
posed to  the  directors  of  the  bank,  to  pay 
the  note  in  Confederate  money,  which  they 
declined  to  receive  in  payment  of  it;  and 
that  he  afterwards  complained  of  the  action 
of  the  board. 

This  cause  came  on  to  be  heard  on  the  12th 
of  April  1872,  when  the  court  rejected  the 
claim  of  Tardy,  trustee,  for  the  debt  of 
$5,000;  and  held*  that  William  W.  Boyd's 
estate  was  liable  upon  the  note  for  $2,695; 
but  that  the  debt  was  to  be  scaled  as  of  the 
date  at  which  it  was  payable.  And  there- 
upon Tardy  applied  to  a  judge  of  this  court 
for  an  appeal,  which  was  allowed. 

E.  Pendleton,  for  the  appellant. 

635  *J.  W.  Johnston,  for  the  appellees. 


Christian,  J.  delivered  the  opinion  of  tfae 
court. 

The  court  is  of  opinion  that  the  Circuit 
court  did  not  err  in  declaring  by  its  decree 
of  the  12th  day  of  April  1872  that  W.  W. 
Boyd  was  not  responsible  as  endorser  of  the 
negotiable  note  made  by  Andrew  Lf.  Boyd 
for  $5,000,  payable  at  the  bank  of  Virginia 
at  Buchanan. 

It  is  admitted  that  the  note  was  not  pre- 
sented for  payment  and  protested  for  non- 
payment on  the  day  of  its  maturity.  Kxcnse 
for  this  is  offered  by  the  holder  that  it  conld 
not  have  been  done  on  the  day  of  maturity 
because  of  the  presence  of  the  public  enemy^ 
which  made  the  removal  of  the  valaabie 
effects  of  the  bank,  and  among  them  this 
note,  necessary,  and  that  on  the  day  of 
maturity  the  said  note  had  not  been  retnmed 
from  the  place  of  safety  where  it  had  been 
secreted  with  other  effects  of  the  bank. 

The  note  under  consideration  matured  on 
the  18th  June  1864.  The  Federal  army 
under  General  Hunter,  in  its  march  on 
Lynchburg,  reached  Buchanan  on  the  12tfa 
June,  and  left  on  the  14th.  On  its  retreat 
from  Lynchburg  the  army  did  not  piass 
through  Buchanan.  They  were  not  present 
in  the  town,  or  near  it,  at  any  time  after 
the  14th  of  June.  It  is  not  clearly  shoim 
that  on  the  day  of  maturity  of  the  note  it 
was  not  orotested  and  due  notice  of  dis- 
honor given  in  consequence  of  the  presence 
of  the  public  enemy.  It  was  certainly  pos- 
sible on  that  day,  four  days  after  the  enemy 
left  the  town,  to  have  made  presentment 
and  protest,  and  given  notice  of  the  dishonor 
of  the  note. 

On  the  day  when  this  note  ought  to  have 
been  presented  and  protested  Hunter's  army 
was  at  Lynchburg,  fffty  miles  from 
636  Buchanan.  The  cashier  was  in  *Bach- 
anan,  and  had  the  books  at  the  bank. 
The  place  where  the  effects  of  the  bank  was. 
secreted  were  but  two  miles  from  the  town. 
It  was  certainly  possible,  if  not  an  easy 
matter,  to  have  gotten  possession  of  this 
note,  and  had  it  presented  and  protested  at 
the  day  of  maturity. 

But  conceding  that  under  the  circom- 
stances  then  existing,  the  bank  was  gnilty 
of  no  laches,  arid  that  it  was  indeed  im- 
possible to  have  had  presentment,  protest 
and  notice  of  dishonor  on  the  day  of  the 
maturity  of  the  note,  yet  in  order  to  bind 
the  endorser,  all  this  should  have  been  done 
within  a  reasonable  time  after  the  hinder* 
ing  cause  was  removed. 

It  is  conceded  this  was  never  done;  but, 
on  the  contrary,  it  is  attempted  to  show  a 
waiver  of  protest  by  the  endorser,  and  also 
a  promise  after  maturity  that  he  would  pay 
the  debt.  The  evidence  fails  to  establish 
either  fact.  And  the  record  does  not  show 
any  notice  of  non-payment  within  a  reason- 
able time.  The  loose  conversations  testified 
to  by  the  cashier,  if  they  can  be  regarded 
as  notice,  are  not  fixed  at  snch  time  as 
would  be  considered  reasonable,  after  the 
hindering  cause  was  removed;  nor  indeed 
is  any  time  fixed  by  witness  when  these 
conversations  occurred. 
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That  there  was  no  waiver  of  protest  is 
deaxly  shown;  and  the  only  evidence  of 
anj  recognition  of  a  legal  liability  to  pay 
the  note  by  Boyd  was  a  proposition  to  pay 
his  brother's  note  in  Confederate  money, 
then  so  greatly  depreciated  as  to  be  refused 
by  the  bank. 

The  offer  to  pay  in  Confederate  money 
was  an  act  of  favor  to  his  brother,  for  he 
mig'ht  well  be  willing  to  pay  for  him  a  few 
hundred  dollars  in  order  to  extinguish  his 
debt  to  the  bank,  and  not  be  either  willing 
or  able  to  pay  five  thousand  dollars  for  that 
purpose.  The  bank  having  refused 
637  to  accept  Confederate  money,  *it  can- 
not now  treat  that  offer  as  a  promise 
to  pay  five  thousand  dollars,  or  in  any 
manner  at  a  recognition  on  the  part  of  the 
board  of  his  liability  as  endorser.  The 
Confederate  money  being  rejected,  the  mat- 
ter then  stood  just  as  if  Boyd  had  never  said 
one  word  about  paying  the  note. 

Although  a  promise  to  pay  by  an  endorser, 
with  f nil  knowledge  of  all  the  facts,  and  of 
the  laches  of  the  holder  may  be  held  in 
point  of  law  to  amount  to  waiver  of  the 
rig'ht  to  notice,  yet  this  rule  must  be  taken 
with  this  qualification;  the  promise  to  be 
obliiifatory  must  be  deliberately  made  in 
clear  explicit  language,  and  must  amount  to 
an  admission  of  the  right  of  the  holder,  or 
of  a  dutv  and  willingness  of  the  endorser  to 
pay-  If  therefore  the  conduct  or  acts  of  the 
endorser  be  equivocal,  or  the  language  used 
be  of  a  qualified  or  uncertain  nature,  the 
endorsee  will  not  be  held  responsible. 
Story's  Prom.  Notes,  jf  363. 

A  conditional  promise  to  pay,  or  an  offer 
to  pay  in  a  certain  manner,  is  not  binding 
as  a  w^aiver  of  the  rights  acquired  by  the 
laches  of  the  holder  if  the  terms  be  not 
accepted.  Bay  ley  on  Bills  300;  2  Rob. 
Pract.  212,  and  cases  there  cited;  Newberry 
v.  Trowbridge,  13  Mich.  R.  263.  In  the 
last  named  case  it  was  held  that  an  offer  to 
pay  a  note  in  depreciated  bank  bills  did  not 
constitute  a  waiver  of  demand  and  notice. 
It  is  not  an  acknowledgment  of  liability 
to  pay  the  note,  but  an  offer  of  compromise, 
by  way  rather  of  set-off  or  accord  and  sat- 
isfaction than  of  payment. 

It  is  clear  that  the  offer  by  Boyd  to  pay 
Confederate  money,  which  was  rejected, 
cannot  be  regarded  either  as  a  waiver  of 
his  rig'ht  to  notice,  or  as  a  promise  to  pay 
the  debt,  or  as  in  any  manner  showing  that 
he  acknowledged  his  liability  as  endorser. 
We  are  therefore  of  opinion  that  the 
638  decree  of  the  *Circuit  court,  so  far  as 
it  declares  that  Boyd's  estate  was 
not  liable  for  the  $5,000  note,  should  be 
affirmed. 

But  the  court  is  further  of  opinion,  that 
the  decree  of  said  Circuit  court  is  erroneous 
in  scaling  the  debt  of  $2,695,  as  a  debt  due 
in  Confederate  currency.  The  said  Circuit 
court  was  right  in  holding  Boyd's  estate 
responsible  for  this  note.  Upon  this  note 
endorsed  by  W.  W.  Boyd,  there  was  an  ex- 
press waiver,  endorsed  in  writing  and  signed 
by  Boyd  on  the  day  of  maturity.  But  the 
error  of  the  Circuit  '^ court  is  in   declaring 


this  note  to  be  payable  in  Confederate 
money,  and  in  scaling  its  nominal  to  its 
specie  value  at  the  time  the  note  became 
payable.  It  is  clear  from  the  evidence,  that 
the  debt  (of  which  the  note  is  evidence), 
was  contracted  prior  to  the  year  1861,  and 
before  Confederate  currency  came  into  cir- 
culation. It  was  a  loan  by  the  bank,  to  the 
maker  of  the  note,  of  gold  or  its  equivalent. 
As  an  accommodation  loan  to  the  maker, 
it  was  renewed  from  time  to  time  with  the 
same  endorser.  The  note  was  a  renewal 
note.  When  the  note  was  renewed  the  debt 
was  not  paid,  but  the  debt  remained  the 
same.  As  was  said  by  Judge  Tucker,  in 
Farmers  Bank  v.  Mutual  Assurance  Society, 
4  Leigh  88,  '*Bquity  looks  to  the  substance, 
not  the  form  of  things.  Bquity  sees  that 
when  a  dealer  at  bank  pays  off  a  note  by 
renewal  the  debt  is  the  same;  the  debt  re- 
mains unpaid,  the  credit  only  is  extended." 
See  also  Moses  v.  Trice,  21  Gratt.  556. 
Here  the  debt,  contracted  before  1861,  and 
in  a  sound  currency,  still  remains  unpaid; 
the  renewal  is  but  an  extension  of  the  credit, 
the  debt  remains  the  same. 

The  scaling  act  is  only  applicable,  by  its 
terms,  to  a  case  where  **the  contract  was 
according  to  the  true  understanding  and 
agreement  of  the  parties,  to  be  fulfilled  or 
performed  in  Confederate  States 
639  treasury  *notes,  or  was  entered  into 
with  reference  to  said  notes  as  a 
standard  of  value.  *  *  The  act  certainly  does 
not  reach  a  case  like  this,  where  the  money 
loaned  was  a  sound  currency,  and  the  note 
sued  upon  was  a  renewal  note,  accepted  as 
an  accommodation  of  the  debtor — and  only  as 
evidence  of  a  pre-existing  debt  in  a  sound 
currency.  This  is  certainly  not  such  a  debt 
as  the  scaling  act  was  intended  to  apply  to, 
and  it  would  work  the  greatest  injustice  to 
apply  it  to  such  a  case. 

The  court  is  therefore  of  opinion,  that  the 
decree  of  the  Circuit  court  scaling  the  note 
of  $2,695  is  erroneous,  and  must  be  reversed; 
but  that  the  decree  in  all  other  respects  be 
affirmed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  coun- 
sel; and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  there  is 
no  error  in  the  decree  of  said  Circuit  court 
in  so  far  as  it  declares  that  the  estate  of  W. 
W.  Boyd  is  not  liable  for  the  note  of  five 
thousand  dollars,  endorsed  by  said  W.  W. 
Boyd;  it  appearing  to  the  court  that  said 
W.  W.  Boyd  had  no  legal  notice  of  the  pre- 
sentment and  dishonor  of  said  note,  and 
that  he  never  received  notice  thereof,  nor 
that  he  ever  after  maturity  and  dishonor 
promised  to  pay  the  same. 

But  the  court  is  further  of  opinion,  that 
the  decree  of  said  Circuit  court  was  erroneous 
in  scaling  the  note  for  $2,695  from  its  nom- 
inal value  to  its  value  in  gold  at  the  day  of  its 
maturity ;  this  court  being  of  opinion,  that 
the  said  note  was  a  renewal  note   (renewed 
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from  time  to  time)  for  a  debt  due  in  gold  or 
its  equivalent ;  that  it  was  for  money 
640  loaned  by  the  bank  to  the  maker  *in 
1861,  before  Confederate  money  came 
into  circulation;  and  it  cannot  be  said  in 
such  a  case,  that  * 'according-  to  the  true 
understanding  and  agreement  of  the  parties, 
the  contract  was  to  be  performed  and  ful- 
filled in  Confederate  States  treasury  notes, 
or  was  entered  into  with  reference  to  such 
currency  as  a  standard  of  value. "  It  is  only 
such  a  contract  that  can  be  scaled  under  the 
* 'adjustment  act."  The  said  Circuit  court 
therefore  erred  in  applying  the  scale  to  the 
note  of  $2,695,  and  should  have  entered  a 
decree  for  its  face  value.  And  for  this 
error  it  is  decreed  and  ordered,  that  said 
decree  of  said  Circuit  court  be  reversed, 
and  that  the  appellant  recover  against  the 
appellees  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  here,  and  that 
the  cause  be  remanded  to  said  Circuit  court 
for  further  proceedings  to  be  had  therein  in 
accordance  with  this  decree:  which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Botetourt  county. 

Decree  reversed. 


641 


*M&uzy  V.  Sellars  &  als. 
September  Term,  1876,  Staunton. 


I.  Mistake  In  Written  Agreement  — Reformation — 
Parol  Evidence.*— A  court  of  equity  will  correct  a 
mistake,  clearly  proved  by  parol  evidence.  In  an 
affreement  for  tbe  sale  and  purchase  of  real  es- 
tate: and  this,  whether  the  contest  Is  between  the 
vendor  and  purchaser,  or  the  vendor  and  creditors 
of  the  piurchaser. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Rockingham  county,  instituted  in 
September  1872,  by  T.  N.  Sellars  and  three 
others,  sureties  of  Joseph  N.  Mauzy,  to  sub- 
ject his  real  estate  to  satisfy  a  judgment 
which  had  been  recovered  against  him  and 
the  plaintiffs.  They  set  out  in  their  bill 
that  Joseph  N.  Mauzy  owned  one  undivided 
half  of  a  tract  of  land  called  the  * 'Nich- 
olas farm,'*  one-fourth  of  which  tract  he 
inherited,  and  another  fourth  he  pur- 
chased from  Thomas  G.  Mauzy;  and  that 
the  said  Joseph  owned  a  half  interest  in 
what  is   known  as  the  * 'Montevideo  store- 

*Mlstake    In  Written   Ajrreeoieot— Reformation. — 

That  equity  will  reform  a  written  agreement  exe- 
cuted under  a  mistake  of  fact,  see  Orayson  v.  Buch- 
anan, 88  Va.  256;  Pulaski  Iron  Co.  v.  Palmer,  89  Va. 
884:  Carter  v.  McArtor,  28  Oratt  356,  and  note. 

Same— Parol  Evidence.— For  the  rule  that  parol  evi- 
dence is  admissible  to  prove  the  mistake,  see  French 
V.  Chapman.  88  Va.  321 ;  dissentinsr  opinion  of  Judob 
Lacy,  in  Reynolds  v.  Reynolds,  88  Va.  168;  Shen.  Val. 
R.  R.  Co.  V.  Dnnlop,  86  Va.  852;  Donaldson  v.  Levine, 
93  Va.  476;  Hoback  v.  Kllsrores,  26  Gratt  442,  and  note. 

Same— As  to  Third  Partle*.— Equity  will  reform 
such  mistakes,  not  only  as  as'alnst  the  other  party, 
but  affalnst  third  parties  clalmlnsr  throusrh  him. 
See  Irvine  v.  Greever,  82  Gratt  417;  Borst  v.  Nalle, 
28  Gratt  487. 


house,"  one-fourth  of  which  he  inherited, 
and  another  fourth  he  purchased  from  the 
said  Thomas  G.  Mauzy;  and  he  also  owned' 
another  tract.  And  they  say  he  has  no  per- 
sonal property.  They  therefore  pray  that 
the  interest  of  said  Joseph  N.  Mauzy  in  tbe- 
"Nicholas  farm**  and  the  *  ^Montevideo 
store-house,*'  and  the  tract  he  owned,  maj 
be  subjected  to  the  payment  of  the  judg- 
ment which  had  been  rendered  against  his 
and  them.  They  make  Joseph  N.  Mauzj. 
Thomas  6.  Mauzy,  and  the  other  owners  of 
the  ''Nicholas  farm,"  and  the  "Mon- 

642  tevideo  store-house,'*    *with    othen. 
defendants,    pray   for  a   sale  of   the 

property,  Ac. 

Thomas  G.  Mauzy  answered  the  bilL    He 
admitted  his  sale  of    his   one-fourth  of  the 
"Nicholas    farm,"  and   of   some  mountain 
lands  to  Joseph  N.   Mauzy;  but    he  denied] 
most  positively,  that  he  had  sold  his  fourth 
of    the     * 'Montevideo     store-house;*'     and 
averred   that    if     the     written      agreement 
between  them  can  be  construed   as  embrac-| 
ing  it,  it  was  a  mistake  made  by  the  scrive- 
ner, R.  M.    Mooney;  that   it  was  well  nn«j 
derstood  by  the   said  Joseph  N.  Mauzy  and 
himself,  and  by   the   said    Mooney,  at  thej 
time  the  agreement   was   written,  that  the, 
plaintiff  only  sold,  and  said  Joseph  N.  onlj 
bought,  plaintiff's  interest  in  the  "Nicholas] 
farm' '  and  in  several  tracts  of  mountain  land 
held  by  the  same  parties;  and    if  the  lan- 
guage of  the   agreement   can   be  construed 
as    including    plaintiff's    interest     in    the 
"Montevideo  store-house,"  it  was  a  mistake' 
on  the  part  of  all  of  them. 

The  agreement  between  Thomas  6.  Manzy ; 
and  Joseph  N.  Mauzy  bears  date  the  21st 
of  August  1868,  and  is  certainly  very  inarti- 
ficially  drawn.  The  description  of  the 
property  sold  seems  to  be  the  interest  of 
Thomas  G.  Mauzy  in  the  land  * 'known  as 
the  ' Jno.  Nicholas  farm, '  together  with  all 
his  undivided  interest  in  all  the  lands  now 
owned  by  the  said  parties."  Thomas  G. 
Mauzy  bound  himself  to  give  a  good  and 
sufficient  deed  as  soon  as  Joseph  N.  com- 
plied with  his  part  of  the  contract ;  but  no 
deed  had  been  made  by  him :  and  it  appears 
that  a  part  of  the  purchase  money  was  still 
due. 

Robert  M.  Mooney,  the  draftsmaji  of  the 

agreement  between  Thomas  G.  and  Joseph 

N.  Mauzy,  made  a  written  statement,  which 

it    was    agreed    by    the   plaintiffs   that  he 

would  swear  to  if  an   opportunity  was 

643  ^afforded,  and  they  consented  it  might 
be   read   as   a   deposition.     He    sajs 

that  he  wrote  the  agreement.  That  be 
heard  and  fully  understood  the  contract  be- 
tween the  parties,  and  knows  that  it  did 
not  embrace  the  "Montevideo  store-house" 
and  mansion,  but  had  reference  alone  to 
the  mountain  land  and  "Nicholas  farm;'* 
and  that  if  in  law  the  word  "land"  or 
"lands"  embraces  a  store-house  and  man- 
sion on  a  small  lot,  almost  covered  by  the 
buildings,  he  uses  the  word  in  that  contract 
by  mistake,  or  by  mistake  failed  to  except 
the  Montevideo  property,  as  it  was  not  in- 
tended to  be  embraced  in  that  contract.    Bat 
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his  recollection  is  clear,  that  he  did  not  un- 
derstand the  word  land  or  lands,  as  used  in 
that  contract,  as  embracing*  anything  but 
the  mountain  land  jointly  owned  by  said 
parties,  and  if  it  means  more  than  that,  it 
is  the  result  of  a  mistake  on  his  part  in  so 
TBTitinc  it. 

The  affidavit  of  Joseph  N.  Mauzy  was  also 
received  as  testimony  by  consent.  He  says, 
that  in  his  purchase  from  Thomas  G.  Mauzy, 
under  their  contract  of  Aug^ust  21st,  1868, 
he  did  not  purchase  Thomas  G.  Mauzy 'a 
one-fourth  interest  in  the  Montevideo  prop- 
erty. That  this  is  a  large  store-house  and 
dwelling-house,  with  out-buildings  nearly 
covering  the  small  lot  upon  which  they 
stand.  That  the  words  in  the  contract, 
''tog-ether  with  all  his  undivided  interest  in 
all  the  lands  now  owned  by  said  parties," 
alone  referred  to  three  tracts  of  mountain 
land  in  which  he  and  T.  G.  Mauzy  had 
each  one-fourth  interest.  That  Robert  M. 
Mooney  wrote  the  said  contract  somewhat 
carelessly;  but  it  was  not  supposed  by  any 
of  them,  that  these  words  embraced  the 
Montevideo  store-house  and  mansion,  and 
the  sale  did  not,  nor  was  the  contract  in- 
tended to,  embrace  the  Montevideo  prop- 
erty. 

The  cause  came  on  to  be  heard  on 
644-  the  5th  of  February  *1874;  when  the 
court  held,  that  Thomas  G.  Mauzy 
did  sell  to  Joseph  N.  Mauzy  his  interest  in 
the  Montevideo  store-house  property;  and 
the  commissioner  who  was  appointed  to  sell 
the  real  estate  of  Joseph  N.  Mauzy  was 
directed  to  sell  one-half  thereof  as  the  prop- 
erty of  the  said  Joseph  N.  Mauzy.  And 
the  parties  holding  the  other  half  of  said 
store-house  property  were  authorized  to  take 
the  interest  of  said  Joseph  N.  at  a  fair 
price  which  had  been  fixed  upon  it  by  com- 
missioners, upon  terms  stated  in  the  decree. 
And  thereupon  Thomas  G.  Mauzy  applied 
to  a  judge  of  this  court  for  an  appeal ;  which 
was  allowed. 

G.  W.  &  F.  A.  Berlin,  for  the  appellant. 

Yancy,  for  the  appellees. 

Staples  J.  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  growing  out  of  an 
alleged  mistake  in  a  written  agreement  for 
the  sale  of  certain  real  property.  By  the 
terms  of  this  agreement,  Thos.  G.  Mauzy 
sold  to  his  brother  Joseph  N.  Mauzy,  '*his 
interest  in  the  property  known  as  the  *  John 
Nicholas  farm,'  together  with  all  his  un- 
divided interest  in  the  lands  now  owned  by 
the  said  parties."  At  the  date  of  the  sale 
the  vendor  and  vendee  each  owned  an  un- 
divided fourth  in  **the  Nicholas  farm,"  in 
several  tracts  of  mountain  land,  and  also 
in  a  small  lot  upon  which  was  situated  a 
mansion  house  and  store-house,  known  as 
the  ''Montevideo  property." 

It  is  claimed  by  the  vendor,  that  the 
•'Montevideo  property"  was  not  included 
in  the  sale.  This  is  admitted  by  the  pur- 
chaser; and  the  fact  is  fully  proved   by  the 


draftsman  of  the  instrument.  He 
646  states  that  *the  contract  was  well  un- 
derstood by  him;  that  it  did  not  in- 
clude the  **Montevideo  property,"  but  re- 
lated exclusively  to  the  Nicholas  farm  and 
the  mountain  lands;  that  if  in  law  the 
word  "land  or  lands"  embraces  a  store 
and  mansion  house  on  a  small  lot  almost 
covered  by  the  buildings,  he  used  the  word 
in  that  contract  by  mistake,  or  by  mis- 
take failed  to  except  the  '^Montevideo 
property;"  as  it  was  not  intended  to  be 
embraced  in  the  contract.  And  his  recol- 
lection is  clear  that  he  did  not  understand 
the  word  land  or  lands  as  embracing  any- 
thing^ but  the  mountain  lands. 

It  will  thus  be  seen  that  there  is  no  con- 
troversy between  the  vendor  and  the  pur- 
chaser. But  the  latter,  it  seems,  is  in- 
solvent, and  his  creditors  having  liens  by 
judgment,  insist  that  the  terms  of  the  con- 
tract necessarily  include  the  "Montevideo 
property,"  and  that  parol  testimony  is  in- 
admissible to  vary  or  contradict  the  plain 
language  of  the  instrument. 

It  will  perhaps  conduce  to  a  clearer  under- 
standing of  the  merits  of  the  question,  to 
consider  the  case  as  if  the  controversy  was 
between  the  vendor  and  purchaser  exclu- 
sively— the  one  seeking  to  reform  the  writ- 
ten agreement  by  parol  proof  of  the  mis- 
take, and  the  other  resisting  it.  That  it  is 
competent  for  a  court  of  equity  to  correct  a 
mistake  in  a  deed  or  other  writing  upon 
parol  evidence,  cannot  now  be  questioned. 
No  branch  of  equity  jurisdiction  is  more 
fully  established  than  this:  none  is  sus- 
tained by  a  greater  array  of  authorities, 
Enp-lish  and  American. 

In  1  Story  Eq.  Ju.,  s.  152,  the  doctrine  is 
laid  down  as  follows:  "One  of  the  most 
common  classes  of  cases  in  which  relief  is 
sought  in  equity  on  account  of  mistake  of 
facts,  is  that  of  written  agreements,  either 
executory  or  executed.  Sometimes  by  mis- 
take the  written  agreement  contains 
less  than  the  parties  intended; 
646  ^sometimes  it  contains  more;  some- 
times it  simply  varies  from  their  intent 
by  expressing  something  different  in  sub- 
stance from  the  truth.  In  all  such  cases,  if 
the  mistake  is  clearly  made  out  by  proofs 
entirely  satisfactory,  equity  will  reform  the 
contract  so  as  to  make  it  conformable  to 
the  precise  intent  of  the  parties. 

A  court  of  equity  would  be  of  little  value 
if  it  could  suppress  only  positive  frauds, 
and  leave  mutual  mistakes,  innocently 
made,  to  work  intolerable  mischiefs,  con- 
trary to  the  intention  of  the  parties.  It 
would  be  to  allow  an  act  originating  in 
innocence  to  operate  ultimately  as  a  fraud, 
by  enabling  the  party  who  receives  the 
benefit  of  the  mistake  to  resist  the  claims 
of  justice  under  the  shelter  of  a  rule  framed 
to  prevent  it.  In  a  practical  view,  there 
would  be  as  much  mischief  done  by  refusing* 
relief  in  such  cases  as  there  would  be  in- 
troduced by  allowing  parol  evidence  in  all 
cases    to   vary    written    contracts."     {  155. 

In  Gillespie  v.  Moon,  2  John.  Ch.  R.  585, 
5%,  Chancellor  Kent   said:  "I  have  looked 
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into  most  if  not  all  of  the  cases  on  this 
branch  of  equity  jurisdiction,  and  it  appears 
to  me  to  be  established,  and  on  fi^reat  and 
essential  grounds  of  justice,  that  relief  can 
be  had  against  any  deed  or  contract  in  writ- 
ing, founded  on  mistake  or  fraud.  The 
mistake  may  be  shown  by  parol  proof,  and 
the  relief  granted  to  the  injured  party, 
whether  he  sets  up  the  mistake  affirmatively 
by  bill  or  as  a  defence.  Accordingly  he 
gave  relief  against  a  deed  conveying  two 
hundred  and  fifty  acres  by  metes  and 
bounds,  upon  parol  proof  that  the  vendor 
only  contracted  for  the  sale  of  two  hundred 
acres. 

The  English  authorities  on  this  subject 
are  no  less  decisive  than  the  American. 
The  cases  of  Calverley  v.  Williams,  1  Ves. 
R.  210;  of  Thomas  v.  Davis,  cited  in 
647  *1  Sugd.  on  Ven.  172-3,  margin,  are 
very  similar  to  the  present  case  in 
their  main  features. 

These,  and  a  multitude  of  other  cases 
which  may  be  cited,  show  it  is  the  constant 
practice  of  the  equitv  courts  to  admit  parol 
evidence  of  mistake  of  fact,  and  though 
such  evidence  is  in  direct  contradiction  of 
the  express  terms  of  the  deed  or  other  writ- 
ing. Kerr  on  Fraud  and  Mistake,  418-423. 
The  only  limitation  upon  this  doctrine  is, 
that  the  evidence  in  all  such  cases  must  be 
very  strong  and  clear,  such  as  to  leave  no 
fair  and  reasonable  doubt  upon  the  mind, 
that  the  writing  does  not  correctly  embody 
the  real  intention  of  the  parties.  If  there- 
fore the  controversy  here  was  between  the 
vendor  and  purchaser,  parol  evidence  is 
clearlv  admissible  to  establish  the  alleged 
mistake  in  the  written  agreement,  even 
against  the  answer  of  the  puchaser. 

There  is  however  no  contest  in  this  case 
between  vendor  and  purchaser.     As  already 
stated,  they  are  agreed  in   their  version  of 
the  contract.     The  question  is,  whether  the 
appellees   as   creditors   can     object    to  the 
admission  of  the  parol  proof,  when  the  par- 
ties to  the  contract  make  no  such  objection. 
It  is  true  that  the  judgments   constitute   a 
lien  upon  the  interests  of  Joseph  N.  Mauzj- 
in  the  real   estate.     But   the    question  still 
recurs,  what  is  the  extent  of  that   interest? 
The  appellees  may  rely  upon  the  instrument 
of  writing  as  very  strong   and  satisfactory 
evidence  upon  that  point ;  they  may  require 
that  the  mistake  shall  be  very  clearly  estab- 
lished ;  but  they  cannot  rely  upon  the  writ- 
ing as  conclusive  when  the  parties  to  it  do 
not  insist  upon    it.     Thej'  cannot  claim  the 
benefit  of  an  estoppel  by  which  they  are  not 
bound.     Upon  this  point  the  case  of  Strader 
V.   Lambeth,  7  B.    Mon.    R.  589-90,  is 
648    a  direct  *authoritv.     In  that  case  the 
Supreme  court   of    Kentucky   was   of 
opinion  that  in  an  action  at  law,  in  a  con- 
troversy with  strangers  to   the  writing,  the 
paties  to  it  are  not   themselves  estopped  to 
explain  or  contradict    by  parol  its  terms  or 
recitals. 

In  Alexander  &  Co.  v.  Newton  &  als.,  2 
Gratt.  266,  it  was  held  that  parol  evidence 
was  admissible,  to  show  that  it  was  the  in- 
tention of  the  grantor,  in  a  deed   of   trust, 


that  the  deed  should  be  so  drawn  as  to  seam 
a  preference  in  the  payment  of  the  df^bts  to 
particular  creditors,  and  the  omission  to  in- 
sert such  a  provision  proceeded  from  the 
mere  mistake  of  the  draftsman.  The  mis- 
take was  accordingly  corrected  against  bona 
fide  creditors  claiming  an  equal  participa- 
tion in  the  trust  subject. 

The  great  difficulty  encountered  by  courts 
of  equity,  in  reforming  written  agreements 
upon  parol  proof,  is  the  weight  justly  dne 
to  the  answer  of  the  defendant  denying  the 
mistake.  But  this  difficulty  is  removed 
when  the  adverse  party  admits  the  existence 
of  the  mistake,  and  is  willing  to  its  cor- 
rection. In  such  case  it  is  said  the  court 
does  not  overturn  any  rule  of  equity  by 
varying  the  deed,  because  it  is  an  equity 
de  hors  the  deed.  1  Story's  Eq.  Jnr.  156; 
Attorney  General  v.  Sitwell,  1  Younge  Sl 
Coll.  R.  559-582.  Had  the  vendor  here  sued 
the  purchaser  to  reform  the  agreement  be- 
fore the  creditor's  suit  was  instituted,  a 
court  of  equity,  upon  the  answer  of  defend- 
ant admitting  the  mistake,  would  have  no 
difficulty  in  decreeing  the  correction.  In 
such  case  the  decree,  if  not  conclusive, 
would  certainly  have  furnished  prima  facie 
evidence  of  the  rights  of  the  parties  even 
against  the  creditors.  The  latter  might 
show  collusion  or  fraud  between  the  vendor 
and  purchaser.  Whether  they  wonM 
649  be  permitted  *to  re-open  the  whole 
case,  in  order  to  show  by  extrinsic 
evidence  that  in  fact  no  mistake  was  com- 
mitted,  it   is   unnecessary   now   to   decide. 

Such  evidence  would  perhaps,  in  its  very 
nature,  tend  to  the  establishment  of  fraud  or 
collusion. 

Here  the  question  arises  in  a  suit  by  the 
creditors,  asserting  their  liens  upon  the 
property.  The  vendor,  in  a  bill  filed  by 
him,  treated  by  consent  of  parties  as  an 
answer,  claims  that  the  written  agreement 
does  not  express  the  real  contract.  The 
affidavits  of  the  purchaser  and  the  drafts- 
man, by  like  consent  treated  as  depositions 
regularly  taken,  fully  sustain  the  answer. 
No  suspicion  or  discredit  is  thrown  upon 
these  witnesses,  nor  is  it  even  attempted. 
Their  version  of  the  matter  derives  some 
confirmation  from  the  language  of  the 
agreement.  **The  Montevideo  property" 
was  as  well  known  by  its  appellation  as  the 
**Nicholas  farm:"  And  yet  the  latter  is 
expressly  mentioned  by  name,  while  no 
reference  whatever  is    made  to  the  former. 

It  is  difficult  to  understand  the  reason  of 
this  omisison,  except  upon  the  assumption 
that  this  property  (the  Montevideo)  was 
not  included  in  the  sale,  and  the  word 
* 'lands, "  used  in  the  article  of  agreement, 
referred  to  the  mountain  lands,  jointly 
owned  by  the  parties. 

The  appellees  have  adduced  no  evidence 
whatever  upon  the  matter  in  issue.  They 
have  not  attempted  to  impeach  the  testi- 
mony of  the  appellant ;  they  have  not  even 
attempted  to  throw  any  light  upon  the  con- 
duct, the  pretension  or  claims  of  the  vendor, 
since  the  sale  was  made.  This  may  have 
resulted  from  an  undue  confidence  in  their 


212 


26  GRATT. 


Shand's  Kx'x  v.  Grovk  a  ai,s.         650,  661,  652,  653,  654 


XK>sition,  that  parol  evidence   is  wholly  in- 
admissible in  sttch  cases;  or,  it  may 
660     be,  *they   cannot     successfully     con- 
trovert the    evidence  adduced   by  the 
a.px>ellant. 

Whatever  may  have  been  the  reasons,  the 
c&use  is  regularly  before  us  for  a  hearing 
as  it  was  before  the  Circuit  court,  and  we 
must  decide  it  upon  the  pleadings  and 
proofs  as  they  appear  in  the  record. 

The  decree  must  be  reversed  with  costs, 
and  the  case  remanded  for  further  proceed- 
ing's in  accordance  with  the  views  herein 
expressed. 

The  decree  was  as  follows: 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
<x>unsel,  is  of  opinion,  for  reasons  stated  in 
writing,  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  holding  that  the  ap- 
pellant. Thomas  G.  Mauzy,  sold  to  Joseph 
N.  Mauzy  his  one-fourth  interest  in  the 
real  estate  known  as  the  **  Monte  video  prop- 
erty. ' '  This  court  being  satisfied,  from  the 
proofs  taken  and  filed  in  the  cause,  that 
said  property  was  not  included,  nor  intended 
to  be  included,  in  the  sale  evidenced  by  the 
written  agreement,  dated  21st  August  1868. 
It  is  therefore  adjudged,  ordered  and  de- 
creed, that  the  decree  of  the  said  Circuit 
court  be  reversed  and  annulled,  and  that 
the  appellees  do  pay  to  the  appellant  his 
costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here. 

And  this  court  proceeding  to  render  such 
decree  as  the  Circuit  court  ought  to  have 
rendered,  it  is  ordered  and  decreed,  that 
so  much  of  the  bill  of  the  complainants  as 
seeks  to  subject  to  sale  the  one-fourth  in- 
terest in  the  * 'Montevideo  property*'  now 
claimed  by  the  said  Thomas  G.  Mauzy, 
651  as  belonging  to  Joseph  N.  *Mauzy 
under  the  agreement  aforesaid,  be  and 
the  same  is  hereby  dismissed ;  and  that  the 
complainants  pay  to  the  defendant,  Thomas 
G.  Mauzy,  his  costs  by  him  expended  in 
this  suit;  all  of  which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court  of  Rocking- 
ham countv. 

Decree  reversed. 
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I.  Creditor's  Suits.— G  brinsrs  a  creditor's  suit  against 
the  executrix  of  S,  to  subject  the  estate  of  S  to 
satisfy  a  judgment  The  order  book  of  the  court 
was  destroyed,  but  some  of  the  papers  were  pre- 
served; and  it  was  proved  by  a  witness  that  Q 
recovered  a  judarment  asrainst  the  R.  T.  Co.  and 
issued  execution  upon  it;  and  then,  at  the  instance 
of  S,  sued  out  a  sufir^estion  against  him  as  a  debtor 
of  the  Co.,  and  that  S  appeared  in  court  and 
acknowledged  his  indebtedness  to  the  Co.,  and 
judfirment  was  rendered  asrainst  him.  The  proceed- 
ing in  both  cases  to  the  judfirments  are  endorsed 
on  the  papers  preserved.    An  account  taken  in  the 


cause  showed  the  executrix  Indebted  to  the  estate 
for  considerably  more  than  the  claim  of  the  plain- 
tiff, beside  lar^e  assets  in  her  hands;  and  an 
inquiry  ordered  as  to  the  debts  of  S  was  not  acted 
on,  no  other  creditor  makiner  claim.  Held: 
I.  Saaie.--o  is  entitled  to  recover  his  debt  from  the 

estate  of  S. 
a.  Same— Parties.— The  proceeding  beiuff  against 
the  estate  of  S  as  the  debtor  of  Q.  the  Co.  was  not 
a  necessary  party, 
a.  Objection  First  Made  In  Appellate  Court- No 
other  creditor  having  presented  a  claim,  and  the 
executrix  not  havinff  insisted  upon  the  enquiry, 
a  personal  decree  against  her  will  not  be  reversed 
for  the  want  of  such  enquiry,  upon  the  objection 
first  made  In  the  appellate  court. 

In  July  1870  Emanuel  Grove  and  Richard 
F.  Omohunder  filed  their  bill  in  the  County 
court  of  Rocking-ham,  in  behalf  of  them- 
selves and  all  other  creditors  of  E.  A. 
Shands,  deceased,  who  should  come  in  and 
contribute  to  the  expense  of  the  suit.  They 
say  that  at  the  May  term  1859  of  the  Circuit 
court  of  Rockingham,  said  Grove,  suing- 
for  the  benefit  of  said  Omohunder,  re- 
covered  a    judg-ment   ag'ainst    E.    A. 

663  *Shands  for  $760.25,  with   interest  on 
$753,  part   thereof,  from   the   15th   of 

December  1855,  and  $3.36;  and  they  exhibit 
a  copy  of  the  judgment  certified  by  the  then 
clerk,  and  say  the  original  record  of  the 
judgment  was  burned  with  the  order  books, 
Ac,  by  the  United  States  troops  in  1864. 
That  execution  issued  on  this  judgment  in 
June  1859,  but  was  never  levied,  and  no 
part  of  it  had  been  paid.  That  said  judg- 
ment was  duly  docketed  in  1861.  That 
Shands  died  in  1861,  leaving  a  widow  and 
several  children,  and  leaving  a  will  which 
was  admitted  to  record,  and  his  widow 
qualified  as  executrix  thereof,  and  took 
possession  of  his  estate  both  real  and  per- 
sonal. They  make  Mrs.  Martha  Shands, 
in  her  own  right  and  as  executrix  of  E.  A. 
Shands,  deceased,  a  party,  and  call  upon 
her  to  say  whether  the  personal  estate  in 
her  hands  is  sufficient  to  pay  the  debt  of 
the  plaintiffs,  and  pray  for  a  settlement 
of  her  accounts,  an  account  of  the  debts  and 
liabilities  of  the  estate,  that  their  debt  may 
be  paid,  and  for  general  relief. 

Mrs.  Shands  answered  the  bill.  She  says 
she  had  understood  that  Grove,  prior  to 
June,  1857,  had  some  pecuniary  claim 
against  the  Rockingham  Turnpike  Com- 
pany, and  transferred  it  to  Omohunder. 
That  said  company  being  largely  indebted, 
on  the  13th  of  June  1859  conveyed  its  prop- 
erty, franchises,  &c.,  to  E.  A.  Shands,  in 
trust  to  secure  its  creditors, and  among  others 
Omohunder.  That  subsequently  some  irreg- 
ular proceedings  were  set  on  foot  by  the 
complainants  or  one  of  them,  in  the  Circuit 
court  of  Rockingham  county,  whereby  they 
pretend  they  have  obtained  in  the  year  1858, 
a  judgment  upon  said  claim  against  the 
company.  That  they  subsequently,  on  the 
28th  of  December,  1858,  sued  out  of  the 
clerk's  office  of  said  Circuit  court,  a  sug- 
gestion   against   said  E.    A.   Shands, 

664  ^founded   upon     said  supposed    judg- 
ment, whereby  they   sought   to  bring 
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into  the  court  of  lav7  rendering"  the  judg- 
ment, the  control  of  the  funds  and  property 
of  said  company,  conveyed  in  trust  to  said 
Shands.  They  now  pretend  that  upon  this 
sugg'estion  they  obtained  a  personal  judg- 
ment against  said  Shands,  for  the  whole 
amount  of  their  claim  against  the  company ; 
when  in  truth  the  said  Shands,  in  his  life- 
time, never  owed  the  complainants  any- 
thing, nor  has  his  estate  since  his  death 
become  liable  to  pay  them  anything.  She 
denies  that  Shands  owed  the  company  any- 
thing, either  before  or  after  their  deed. 
But  how  he  administered  that  trust  she 
presumes  is  not  a  proper  enquiry  in  this 
cause,  as  it  is  drawn  in  question  in  another 
suit  pending  in  the  Circuit  court  of  the 
county,  in  which  the  defendant  and  the  said 
Omohunder  are  parties. 

The  defendant  further  answers,  that  there 
is  no  sufficient  record  to  show  Grove's  re- 
covery against  the  Rockingham  Turnpike 
Company ;  nor  is  there  any  record  of  a  judg- 
ment against  E.  A.  Shands  in  favor  of  the 
complainants  or  either  of  them.  That  it 
would  appear  that  a  suggestion  as  a  foun- 
dation of  a  proceeding  to  obtain  a  judgment 
against  Shands,  was  sued  out  of  the  clerk's 
office  of  the  Circuit  court  of  Rockingham  on 
the  28th  of  December  1858;  but  he  had 
neither  actual  nor  constructive  notice,  so 
far  as  appears.  That  the  sheriff's  return 
upon  the  suggestion  is  that  he  delivered  and 
explained  a  copy  of  said  suggestion  to  the 
wife  of  E.  A.  Shands,  **a  white  woman 
over  sixteen  years  of  age,  he  not  being 
found  at  his  usual  place  of  abode;"  but  it 
by  no  means  appears  by  the  said  returns  or 
by  any  other  evidence,  either  that  the  wife 
of  E.  A.  Shands  was  a  member  of  his  fam- 
ily, or  was  found  at  his  usual  place  of 
abode.  She  denies  the  rendition  and  dock- 
eting of  said  supposed  judgment 
666  ^against  her  testator,  and  denies  that 
any  execution,  in  the  sense  of  the  law, 
was  ever  issued  thereon.  And  she  claims 
the  benefit  of  the  statute  of  limitations 
applicable  to  such  cases. 

Defendant  admits  that  a  considerable 
amount  in  value  of  real  and  personal  prop- 
erty came  into  her  hands  as  executrix,  but 
the  greater  part  thereof  was  embraced  in 
a  deed  of  trust  executed  by  said  E.  A. 
Shands  to  William  B.  Shands,  on  the  22d 
of  March  1861,  to  secure  certain  creditors. 
That  no  sale  had  ever  been  made  under  this 
deed ;  and  the  greater  part  of  the  liabilities 
intended  to  be  secured  thereby  have  been 
paid  off  by  Shands  in  his  lifetime,  or  de- 
fendant since  his  death;  some  of  them  how- 
ever remain  unsatisfied — that  to  \  Thomas  J. 
Michie,  and  perhaps  some  others;  she 
thinks  the  personal  property,  including 
debts,  which  has  or  will  come  into  her 
hands,  will  be  amply  sufficient  to  pay  the 
remaining  indebtedness  of  the  said  estate. 
She  insists  that  at  most,  Shands  was  only 
a  security  for  the  plaintiff's  debt,  and  that 
the  company,  or  at  least  their  trustee  who 
had  been  substituted  in  the  place  of  Shands, 
should  be  a  party. 

It  was  in  proof   that   the   order  books  of 


the  court  and  other  papers  in  the  office,  had 
been  destroyed  by  the  United  States  troops 
in  1864;  but  there  were  found  in  the  clerk's 
office  some  of  the  papers  in  the  case  of  Grove 
for  the  use  of  Omohunder,  against  the  Rock- 
ingham Turnpike  Company.  These  were 
the  writ  with  the  return  of  the  sheriff  of 
the  service  thereof,  the  declaration,  and  the 
negotiable  note  on  which  the  action  was 
founded,  with  the  protest  for  non-payment 
and  proof  of  notice ;  and  on  the  writ  was 
an  endorsement  of  the  name  of  the  case, 
the  initials  of  plaintiff's  counsel,  the  nature 
of  the  action,  and  the  proceedings  in  the 
case    to   the   judgment.      There    was 

666  also  a  summons  *to  E.  A.  Shands,  on 
a  suggestion   stating   that  Grove,  for 

the  use  of  Omohunder,  had  sued  out,  &c.,  a 
writ  of  fieri  facias  against  the  Rockingham 
Turnpike  Company  for,  Ac,  reciting  the 
judgment,  &c.  And  on  this  summons  there 
is  a  return  of  the  sheriff  in  the  words  stated 
in  the  answer.  Upon  this  summons  there 
are  similar  endorsements  of  the  names  of 
the  parties  and  counsel,  the  nature  of  the 
case,  and  the  proceedings  in  the  cause  to 
the  judgment.  And  there  is  a  copy  of  an 
execution  upon  this  judgment,  aguinst  the 
goods,  &c.,  of  E.  A.  Shands,  which  is  en- 
dorsed— *  *to  lie. ' ' 

It  was  in  proof  by  one  of  the  counsel  who 
brought  the  suit  of  Grove  against  the  Rock- 
ingham Turnpike  Company,  that  after  that 
judgment  had  been  recovered,  Shands  re- 
quested him  to  sue  out  a  suggestion  upon 
the  judgment  against  him;  that  he  was  in- 
debted to  the  company,  or  had  money  be- 
longing to  it  in  his  hands ;  witness  did  not 
remember  which.  Witness  had  the  sug- 
gestion issued,  Mr.  Shands  appeared  in 
court  in  person  and  admitted  his  liability, 
and  that  witness  took  a  judgment  against 
him. 

In  August  1870  Mrs.  Shands  was  directed 
to  settle  her  accounts  as  executrix  before  a 
commissioner  of  the  court;  and  the  com- 
missioner returned  his  report,  bringing 
down  the  account  to  March  1871;  at  which 
date  he  reported  the  executrix  to  be  indebted 
to  the  estate  $1,%9.83,  of  which  $127.74  was 
interest.  And  that  there  were  yet  in  her 
hands  to  be  accounted  for,  county  bonds 
$8,500,  judgment  v.  county  of  Rockingham 
$6,500,  and  two  other  debts  due  to  the  estate 
from  individuals,  the  amounts  of  which 
were  not  «riven. 

In  October  1873  the  report  was  by  consent 
recommitted  to  the  commissioner,   to 

667  allow  the  executrix  to  *prove,    if  she 
could,    some     extraordinary    charges 

sustained  by  her  in  the  settlement  of  the 
estate  of  Shands.  And  in  August  1874,  in 
vacation,  on  the  motion  of  Andrew  J.  Rader, 
it  was  decreed  that  a  commissioner  of  the 
court  should  take  an  account  of  the  debts 
and  liabilities  of  the  estate  of  Shands,  and 
their  priorities,  if  any,  of  what  real  estate 
said  Shands  died  possessed,  and  any  other 
and  further  reports  as  any  party  in  interest 
may  require ;  four  weeks'  notice  to  be  given 
by  oublication. 
The  cause  came  on  to  be  heard  on  the  3d 
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of  October  1874;  when,  nothing' having  been 
done  under  either  of  the  two  last  orders,  the 
court  set  them  aside;  and  there  being  no 
exception  to  the  report  of  the  commissioner, 
it  was  confirmed,  and  there  was  a  decree 
that  Grove,  for  the  benefit  of  Omohunder 
should  recover  of  the  defendant,  Martha 
Shands,  the  sum  of  $763.36,  with  interest, 
&c.  And  thereupon  Mrs.  Shands,  in  her 
own  right  and  as  executrix  of  K.  A.  Shands, 
applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

Robert  Johnston  and  T.  C.  E^lder,  for  the 
appellant. 

Compton  and  William  J.  Robertson,  for 
the  appellees. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

This  was  a  creditor's  bill  brought  by  the 
appellee  Grove,  for  the  use  of  Omohunder, 
against  the  appellant  Martha  B.  Shands,  in 
her  own  rig-ht  and  as  executrix  of  B.  A. 
Shands  deceased,  to  obtain  satisfaction,  out 
of  the  personal  or  real  estate  of  said  dece- 
dent, of  a  judgment  which  he  obtained 
against  him  in  his  lifetime. 

The  said  K.  Grove  held  a  neg-otiable  note 
of  the  Rockingham  Turnpike  Com- 
668  pany,  which  he  transferred  *to  Omo- 
hunder; upon  which  note  suit  was 
brought  ag'ainst  the  said  company,  and 
judgment  obtained  in  favor  of  Grove  for  the 
use  of  Omohunder.  And  afterwards,  upon 
suggestion  of  the  plaintiff  that  B.  A. 
Shands  had  effects  in  his  hands  belonging 
to,  or  was  indebted  to,  the  said  Rockingham 
Turnpike  Company,  which  were  liable  by 
the  fieri  facias  lien  to  satisfy  his  said 
judgment  against  the  said  Company,  judg- 
ment was  rendered  in  his  favor  for,  Ac, 
against  the  said  E.  A.  Shands,  in  his  life- 
time, for  the  amount  of  his  said  judgment 
against  the  company ;  for  the  satisfaction  of 
which  judgment  out  of  the  estate  of  E.  A. 
Shands,  personal  or  real,  or  by  the  appel- 
lant in  her  own  right,  this  suit  was  brought. 
Upon  the  settlement  of  the  accounts  of  the 
appellant  as  executrix  of  E.  A.  Shands,  it 
appeared  that  there  was  a  balance  due  from 
her  to  the  estate  of  $1,%9.83;  and  a  decree 
was  rendered  against  her,  in  favor  of  the 
appellee  E.  Grove,  for  the  use,  Ac,  of 
Omohunder,  for  $763.36,  the  amount  of  the 
judgment,  with  interest  and  costs;  from 
which  decree  she  was  allowed  an  appeal 
to  this  court. 

The  court  is  of  opinion  there  is  no  error 
in  said  decree.  It  seems  that  the  suggestion 
was  made  by  the  plaintiff  at  the  instance  of 
£.  A.  Shands,  and  that  he  was  present  in 
court  and  admitted  his  liability;  and  there- 
npon  judgment  was  rendered  against  him. 
It  is  too  late  for  his  executrix  now  to  object 
to  the  enforcement  of  the  judgment  by  a 
court  of  equity,  upon  the  ground  that  there 
is  not  sufficient  evidence  of  either  judg- 
ment, after  the  acknowledgment  of  her  tes- 
tator of  his  liability  to  satisfy  the  judg- 
ment against   the   company,  and   allowing 


judgment  against  himself.  Part  of  the  rec- 
ords of  the  suit  were  destroyed  by  the  pub- 
lic enemy  during  the  late  war,  but  it  seems 

that  enough  of  the  record  was  pre- 
669    served  to  enable   the  clerk  to  *certify 

copies  of  both  judgments;  and  the 
court  is  of  opinion  that  the  evidence  is 
sufficient. 

Nor  can  she  now  obiect  that  no  fieri  facias 
ever  issued  upon  the  judgment  against  the 
company,  so  as  to  authorize  the  proceeding 
against  her  testator  by  suggestion,  he  hav- 
ing admitted  his  liability  in  open  court 
when  the  judgment  was  rendered.  But 
if  a  fieri  facias  had  not  issued,  and  her 
testator  were  not  estopped,  nor  his  personal 
representative,  to  object  to  the  judgment 
on  that  ground,  the  objection  could  not  be 
made  in  a  court  of  equity.  Her  remedy 
was  in  the  court  of  law,  and  the  error,  if 
it  existed,  might  have  been  corrected  on 
motion  in  the  court  which  rendered  the 
judgment,  under  chapter  177  of  the  Code  of 
1873. 

If  there  was  any  defect  in  the  service  of 
the  summons,  which  was  awarded  upon  the 
suggestion,  it  could  not  avail  the  appellant, 
as  it  is  in  proof  that  the  suggestion  was 
made  at  the  instance  of  the  testator,  who 
appeared  in  court  and  admitted  his  liability 
when  the  judgment  was  rendered. 

The  objection  for  want  of  parties,  the 
court  is  of  opinion,  is  not  error  for  which 
the  decree  should  be  reversed.  They  were 
not  necessary  parties  in  this  suit. 

E.  A.  Shands  was  not  proceeded  against 
as  the  surety  of  the  Rockingham  Turnpike 
Company,  but  as  its  debtor.  So  there  is 
nothing  in  the  objection  if  it  be  law,  that 
the  appellee  should  have  been  compelled  to 
exhaust  the  assets  of  the  Rockingham  Turn- 
pike Company,  before  resorting  to  the  estate 
of  E.  A.  Shands. 

The  court  is  further  of  opinion  that  this 
proceeding  was  not  barred  by  the  statute  of 
limitations. 

We  have  thus,  we  believe,  noticed  all  the 
assignments  of  error  by  the  appellant  in  her 
petition.  But  her  counsel  in  argument  in- 
sists, that  it  was  error  to  decree  against  the 

executrix,  without  first  ascertaining 
660    *that  the  fund  was   sufficient   to  pay 

all  the  debts  of  her  testator.  This 
objection  to  the  decree  is  first  made  in  the 
appellate  court,  and  in  a  supplemental  brief 
of  appellant's  counsel.  The  suit  was 
brought  by  the  plaintiffs,  for  themselves  and 
all  other  creditors  who  should  come  in  and 
contribute  to  the  expense  ot  the  suit.  No 
other  creditors  came  in.  And  the  appellant 
admits,  in  her  answer  to  plaintiffs'  bill, 
that  the  personal  property,  including  debts, 
which  have  and  will  come  into  her  hands, 
will  be  amply  sufficient  to  pay  the  remain- 
ing indebtedness  of  the  estate.  The  court 
is  of  opinion,  therefore,  that  the  decree 
should  not  be  reversed  on  that  ground. 

Upon  the  whole,  we  are  of  opinion  to 
affirm  the  decree. 

Decree  affirmed. 
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into  the  court  of  law  rendering'  the  judg- 
ment, the  control  of  the  funds  and  property 
of  said  company,  conveyed  in  trust  to  said 
Shands.  They  now  pretend  that  upon  this 
suggestion  they  obtained  a  personal  judg- 
ment against  said  Shands,  for  the  whole 
amount  of  their  claim  against  the  company ; 
when  in  truth  the  said  Shands,  in  his  life- 
time, never  owed  the  complainants  any- 
thing, nor  has  bis  estate  since  his  death 
become  liable  to  pay  them  anything.  She 
denies  that  Shands  owed  the  company  any- 
thing, either  before  or  after  their  deed. 
But  how  he  administered  that  trust  she 
presumes  is  not  a  proper  enquiry  in  this 
cause,  as  it  is  drawn  in  question  in  another 
suit  pending  in  the  Circuit  court  of  the 
county,  in  which  the  defendant  and  the  said 
Omohunder  are  parties. 

The  defendant  further  answers,  that  there 
is  no  sufficient  record  to  show  Grove's  re- 
covery against  the  Rockingham  Turnpike 
Company ;  nor  is  there  any  record  of  a  judg- 
ment against  E.  A.  Shands  in  favor  of  the 
complainants  or  either  of  them.  That  it 
would  appear  that  a  suggestion  as  a  foun- 
dation of  a  proceeding  to  obtain  a  judgment 
against  Shands,  was  sued  out  of  the  clerk's 
office  of  the  Circuit  court  of  Rockingham  on 
the  28th  of  December  1858;  but  he  had 
neither  actual  nor  constructive  notice,  so 
far  as  appears.  That  the  sheriff's  return 
upon  the  suggestion  is  that  he  delivered  and 
explained  a  copy  of  said  suggestion  to  the 
wife  of  E.  A.  Shands,  **a  white  woman 
over  sixteen  years  of  age,  he  not  being 
found  at  his  usual  place  of  abode;"  but  it 
by  no  means  appears  by  the  said  returns  or 
by  any  other  evidence,  either  that  the  wife 
of  K.  A.  Shands  was  a  member  of  his  fam- 
ily, or  was  found  at  his  usual  place  of 
abode.  She  denies  the  rendition  and  dock- 
eting of  said  supposed  judgment 
666  ^against  her  testator,  and  denies  that 
any  execution,  in  the  sense  of  the  law, 
was  ever  issued  thereon.  And  she  claims 
the  benefit  of  the  statute  of  limitations 
applicable  to  such  cases. 

Defendant  admits  that  a  considerable 
amount  in  value  of  real  and  personal  prop- 
erty came  into  her  hands  as  executrix,  but 
the  greater  part  thereof  was  embraced  in 
a  deed  of  trust  executed  by  said  K.  A. 
Shands  to  William  B.  Shands,  on  the  22d 
of  March  1861,  to  secure  certain  creditors. 
That  no  sale  had  ever  been  made  under  this 
deed ;  and  the  greater  part  of  the  liabilities 
intended  to  be  secured  thereby  have  been 
paid  off  by  Shands  in  his  lifetime,  or  de- 
fendant since  his  death ;  some  of  them  how- 
ever remain  unsatisfied — that  to  |  Thomas  J. 
Michie,  and  perhaps  some  others;  she 
thinks  the  personal  property,  including 
debts,  which  has  or  will  come  into  her 
hands,  will  be  amply  sufficient  to  pay  the 
remaining  indebtedness  of  the  said  estate. 
She  insists  that  at  most,  Shands  was  only 
a  security  for  the  plaintiff's  debt,  and  that 
the  company,  or  at  least  their  trustee  who 
had  been  substituted  in  the  place  of  Shands, 
should  be  a  party. 

It  was  in  proof   that   the  order  books  of 


the  court  and  other  papers  in  the  office,  had 
been  destroyed  by  the  United  States  troo{>s 
in  1864 ;  but  there  were  found  in  the  clerk's 
office  some  of  the  papers  in  the  case  of  Grore 
for  the  use  of  Omohunder,  aguiust  the  Rodc- 
ingham  Turnpike  Company.  These  wttt 
the  writ  with  the  return  of  the  sheriff  of 
the  service  thereof,  the  declaration,  and  the 
negotiable  note  on  which  the  action  wu 
founded,  with  the  protest  for  non-payment 
and  proof  of  notice ;  and  on  the  writ  was 
an  endorsement  of  the  name  of  the  case, 
the  initials  of  plaintiff's  counsel,  the  natare 
of  the  action,  and  the  proceedings  in  the 
case    to   the   judgment.      There  iras 

666  also  a  summons  *to  E.  A.  Shands,  on 
a  suggestion   stating   that  Grove,  for 

the  use  of  Omohunder,  had  sued  ont,  &c.,  a 
writ  of  fieri  facias  against  the  Rockingiiam 
Turnpike  Company  for,  &c. ,  reciting  the 
judgment,  &c.  And  on  this  summons  there 
is  a  return  of  the  sheriff  in  the  words  stated 
in  the  answer.  Upon  this  summons  there 
are  similar  endorsements  of  the  names  of 
the  parties  and  counsel,  the  nature  of  the 
case,  and  the  proceedings  in  the  cause  to 
the  judgment.  And  there  is  a  copy  of  an 
execution  upon  this  judgment,  against  the 
goods,  &c. ,  of  E.  A.  Shands,  which  is  ea« 
dorsed — *  *to  lie. ' ' 

It  was  in  proof  by  one  of  the  counsel  who 
brought  the  suit  of  Grove  against  the  Rock- 
ingham Turnpike  Company,  that  after  that 
judgment  had  been  recovered,  Shands  re- 
quested him  to  sue  out  a  suggestion  upon 
the  judgment  against  him;  that  he  was  in- 
debted to  the  company,  or  had  money  be- 
longing to  it  in  his  hands;  witness  did  not 
remember  which.  Witness  had  the  sag- 
gestion  issued,  Mr.  Shands  appeared  in 
court  in  person  and  admitted  his  liability, 
and  that  witness  took  a  judgment  against 
him. 

In  August  1870  Mrs.  Shands  was  directed 
to  settle  her  accounts  as  executrix  before  a 
commissioner  of  the  court;  and  the  com- 
missioner returned  his  report,  bringing 
down  the  account  to  March  1871;  at  which 
date  he  reported  the  executrix  to  be  indebted 
to  the  estate  $1,%9.83,  of  which  $127.74  was 
interest.  And  that  there  were  yet  in  her 
hands  to  be  accounted  for,  county  bonds 
$8,500,  judgment  v.  county  of  Rockingham 
$6,500,  and  two  other  debts  due  to  the  estate 
from  individuals,  the  amounts  of  which 
were  not  criven. 

In  October  1873  the  report  was  by  consent 
recommitted  to  the  commissioner,  to 

667  allow  the  executrix  to  *prove,    if  she 
could,    some     extraordinary    charges 

sustained  by  her  in  the  settlement  of  the 
estate  of  Shands.  And  in  Augnst  1874,  in 
vacation,  on  the  motion  of  Andrew  J.  Rader, 
it  was  decreed  that  a  commissioner  of  the 
court  should  take  an  account  of  the  debts 
and  liabilities  of  the  estate  of  Shands,  and 
their  priorities,  if  any,  of  what  real  estate 
said  Shands  died  possessed,  and  any  other 
and  further  reports  as  any  party  in  interest 
may  require ;  four  weeks'  notice  to  be  given 
by  oublication. 
The  cause  came  on  to  be  heard  on  the  Jd 
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of  October  1874;  when,  nothing' having  been 
done  under  either  of  the  two  last  orders,  the 
court  set  them  aside ;  and  there  being  no 
exception  to  the  report  of  the  commissioner, 
it  ^was  confirmed,  and  there  was  a  decree 
tbat  Grove,  for  the  benefit  of  Omohunder 
should  recover  of  the  defendant,  Martha 
&hands,  the  sum  of  $763.36,  with  interest, 
&c.  And  thereupon  Mrs.  Shands,  in  her 
own  rig^ht  and  as  executrix  of  B.  A.  Shands, 
applied  to  this  court  for  an  appeal ;  which 
allowed. 


Robert  Johnston  and  T.  C.  E^lder,  for  the 
appellant. 

O>mpton  and  William  J.  Robertson,  for 
the  appellees. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

This  was  a  creditor's  bill  brought  by  the 
appellee  Grove,  for  the  use  of  Omohunder, 
against  the  appellant  Martha  K.  Shands,  in 
her  own  right  and  as  executrix  of  B.  A. 
Shands  deceased,  to  obtain  satisfaction,  out 
of  the  personal  or  real  estate  of  said  dece- 
dent, of  a  judg'ment  which  he  obtained 
ag-ainst  him  in  his  lifetime. 

The  said  E.  Grove  held  a  negotiable  note 
of  the  Rockingham  Turnpike  Com- 
668  pany,  which  he  transferred  *to  Omo- 
hunder; upon  which  note  suit  was 
brought  against  the  said  company,  and 
judgment  obtained  in  favor  of  Grove  for  the 
use  of  Omohunder.  And  afterwards,  upon 
suggestion  of  the  plaintiff  that  E.  A. 
Shands  had  effects  in  his  hands  belonging 
to,  or  was  indebted  to,  the  said  Rockingham 
Turnpike  Company,  which  were  liable  by 
the  fieri  facias  lien  to  satisfy  his  said 
judgment  against  the  said  Company,  judg- 
ment was  rendered  in  his  favor  for,  Ac, 
against  the  said  E.  A.  Shands,  in  his  life- 
time, for  the  amount  of  his  said  judgment 
against  the  company ;  for  the  satisfaction  of 
which  judgment  out  of  the  estate  of  E.  A. 
Shands,  personal  or  real,  or  by  the  appel- 
lant in  her  own  right,  this  suit  was  brought. 
Upon  the  settlement  of  the  accounts  of  the 
appellant  as  executrix  of  E.  A.  Shands,  it 
appeared  that  there  was  a  balance  due  from 
her  to  the  estate  of  $1,%9.83;  and  a  decree 
was  rendered  against  her,  in  favor  of  the 
appellee  E.  Grove,  for  the  use,  &c.,  of 
Omohunder,  for  $763.36,  the  amount  of  the 
judgment,  with  interest  and  costs;  from 
which  decree  she  was  allowed  an  appeal 
to  this  court. 

The  court  is  of  opinion  there  is  no  error 
in  said  decree.  It  seems  that  the  suggestion 
was  made  by  the  plaintiff  at  the  instance  of 
E.  A.  Shands,  and  that  he  was  present  in 
court  and  admitted  his  liability ;  and  there- 
upon judgment  was  rendered  against  him. 
It  is  too  late  for  his  executrix  now  to  object 
to  the  enforcement  of  the  judgment  by  a 
court  of  equity,  upon  the  ground  that  there 
is  not  sufficient  evidence  of  either  judg- 
ment, after  the  acknowledgment  of  her  tes- 
tator of  his  liability  to  satisfy  the  judg- 
ment  against  the  company,  and   allowing 


judgment  against  himself.     Part  of  the  rec- 
ords of  the  suit  were  destroyed  by  the  pub- 
lic enemy  during  the  late  war,  but  it  seems 
that  enough  of  the  record  was   pre- 

659  served  to  enable  the  clerk  to  *certify 
copies   of    both   judgments;  and   the 

court   is  of  opinion   that  the    evidence   is 
sufficient. 

Nor  can  she  now  object  that  no  fieri  facias 
ever  issued  upon  the  judgment  against  the 
company,  so  as  to  authorize  the  proceeding 
against  her  testator  by  suggestion,  he  hav- 
ing admitted  his  liability  in  open  court 
when  the  judgment  was  rendered.  But 
if  a  fieri  facias  had  not  issued,  and  her 
testator  were  not  estopped,  nor  his  personal 
representative,  to  object  to  the  judgment 
on  that  ground,  the  objection  could  not  be 
made  in  a  court  of  equity.  Her  remedy 
was  in  the  court  of  law,  and  the  error,  if 
it  existed,  might  have  been  corrected  on 
motion  in  the  court  which  rendered  the 
judgment,  under  chapter  177  of  the  Code  of 
1873. 

If  there  was  any  defect  in  the  service  of 
the  summons,  which  was  awarded  upon  the 
suggestion,  it  could  not  avail  the  appellant, 
as  it  is  in  proof  that  the  suggestion  was 
made  at  the  instance  of  the  testator,  who 
appeared  in  court  and  admitted  his  liability 
when  the  judgment  was  rendered. 

The  objection  for  want  of  parties,  the 
court  is  of  opinion,  is  not  error  for  which 
the  decree  should  be  reversed.  They  were 
not  necessary  parties  in  this  suit. 

E.  A.  Shands  was  not  proceeded  against 
as  the  surety  of  the  Rockingham  Turnpike 
Company,  but  as  its  debtor.  So  there  is 
nothing  in  the  objection  if  it  be  law,  that 
the  appellee  should  have  been  compelled  to 
exhaust  the  assets  of  the  Rockingham  Turn- 
pike Company,  before  resorting  to  the  estate 
of  E.  A.  Shands. 

The  court  is  further  of  opinion  that  this 
proceeding  was  not  barred  by  the  statute  of 
limitations. 

We  have  thus,  we  believe,  noticed  all  the 
assignments  of  error  by  the  appellant  in  her 
petition.     But  her  counsel  in  argument  in- 
sists, that  it  was  error  to  decree  against  the 
executrix,  without   first   ascertaining 

660  *that  the  fund  was  sufficient   to  pay 
all   the    debts  of  her  testator.    This 

objection  to  the  decree  is  first  made  in  the 
appellate  court,  and  in  a  supplemental  brief 
of  appellant's  counsel.  The  suit  was 
brought  by  the  plaintiffs,  for  themselves  and 
all  other  creditors  who  should  come  in  and 
contribute  to  the  expense  ot  the  suit.  No 
other  creditors  came  in.  And  the  appellant 
admits,  in  her  answer  to  plaintiffs'  bill, 
that  the  personal  property,  including  debts, 
which  have  and  will  come  into  her  hands, 
will  be  amply  sufficient  to  pay  the  remain- 
ing indebtedness  of  the  estate.  The  court 
is  of  opinion,  therefore,  that  the  decree 
should  not  be  reversed  on  that  ground. 

Upon  the  whole,  we  are  of  opinion  to 
affirm  the  decree. 

Decree  affirmed. 
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December  1872,  by  Georg-e  Harnsbergrer  and 
N.  K.  Trout,  executors  of  Jacob  Hams- 
berger,  deceased,  against  Samuel  Simmons, 
John  H.  Moore  and  others,  to  subject  a  tract 
of  land  sold  by  the  executors  to  Samuel 
Simmons,  and  by  Simmons  afterwards  sold 
to  the  other  parties.  The  defendants  in- 
sisted that  the  land  was  sold  with  reference 
to  Confederate  money  as  the  standard  value, 
and  that  the  purchase  money  should  be 
scaled. 

It  appears  that  Jacob  Hamsberger  died  in 
1861,  and  that  the  tract  of  land  in  question, 
which  contained  one  hundred  and  forty 
acres,  was  appraised  by  appraisers  appointed 
for  the  purpose,  at  thirty-five  dollars  per 
acre  as  its  cash  value  in  good  money.  It 
was  sold  by  the  executors  at  public  auction 
on  the  17th  of  October,  1862,  upon  the 
668  terms  of  one- fourth  cash,  and  *the 
balance  on  a  credit  of  one,  two  and 
three  years,  without  interest,  a  lien  for  the 
deferred  payments  to  be  reserved  in  the  deed, 
and  it  was  purchased  by  Samuel  Simmons. 
The  terms  seem  to  have  been  in  writing 
and  read  at  the  sale,  but  the  writing  was 
lost.  Nothing  seems  to  have  been  said  in 
them  as  to  the  kind  of  money  which  would 
be  received  in  payment  of  the  purchase 
money.  On  this  question  and  as  to  the 
value  of  the  land  a  great  many  witnesses 
were  examined  by  both  plaintiffs  and  de- 
fendants. It  appears  that  the  land  was 
cried  for  some  time  and  thirty-five  dollars 
had  been  bid,  when  the  bidding  ceased  for 
ten  or  fifteen  minutes,  when  the  enquiry 
was  made  by  a  bidder  in  the  crowd  as  to  the 
kind  of  money  which  was  paid,  and  an 
answer  was  given  by  one  of  the  executors, 
the  other  being  present  and  hearing  it.  Of 
the  precise  form  of  the  question  and  the 
answer  the  witnesses  differ.  The  executors 
were  examined  as  witnesses,  and  their  testi- 
mony is  stated  by  Judge  Moncnre  in  the 
opinion  of  the  court.  They  and  the  crier 
say  that  they  said  they  would  take  Confed- 
erate money  for  the  cash  payment,  but  thev 
did  not  say  they  would  take  it  for  the  de- 
ferred payments.  A  number  of  witnesses 
understood  them  as  consenting  to  take  Con- 
federate money  for  the  whole.  After  this 
enquiry  was  made  and  answered,  the  bid- 
ding was  renewed,  and  the  land  was  knocked 
off  to  Samuel  Simmons,  at  fifty-five  dollars 
per  acre.  And  he  thereupon  paid  the  cash 
payment  in  Confederate  money,  and  exe- 
cuted his  three  bonds,  each  for  $1,931.87J^, 
payable  in  one,  two  and  three  years;  and 
the  land  was  conveyed  to  him,  reserving  a 
lien  for  the  purchase  money. 

As  to  the  value  of  the  land  in  good  money 
the  witnesses,  and  they  were  numerous, 
differed  greatly.  A  number  of  them 
fixed  it  at  $35  per  acre  cash ;  others 
869  *thought  it  was  worth,  on  the  terms 
of  credit  given  at  the  sale,  from  fifty- 
five  to  sixty  dollars,  and  this  especially  if 
the  cash  payment  was  to  be  made  in  Confed- 
erate monev. 

There  was  evidence  that  after  the  first 
bond  fell  due  Moore,  one  of  the  purchasers 
from  Simmons,  proposed    to  N.    K.  Trout, 


one  of  the  executors,  to  pay  it,  but  Trout 
declined  to  receive  it.  He  however,  showed 
no  monev  to  Trout. 

The  cause  came  on  to  be  heard  on  the 
4th  day  of  February  1874,  when  the  conrt 
held  that  the  bonds  sued  on  in  the  cause 
were  not,  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  to  be  ful- 
filled and  performed  in  Confederate  States 
treasury  notes,  and  were  not  entered  into 
with  reference  to  such  notes  as  a  standard 
of  value.  And  it  being  agreed  that  the  de- 
fendants or  some  of  them  were  entitled  to 
credits  on  the  notes,  the  cause  was  referred 
to  a  commissioner  to  take  an  account  of  anj 
payments  or  set-offs  to  which  they  or  anj 
of  them  might  be  entitled.  And  the^  com- 
missioner, was  also  directed  to  ascertain  the 
order  of  priority  in  which  the  lands  pur- 
chased by  Simmons  were  subsequently  sold 
to  the  other  defendants. 

The  commissioner  made  his  report,  show- 
ing that  after  allowing  the  parties  their 
credits,  there  was  due  on  the  15th  of  April 
1874,  on  said  bonds  $4,245.65^^,  all  principal, 
and  also  showing  the  order  in  which  the 
other  defendants  had  purchased  from  Sim- 
mons. And  the  cause  came  on  to  be  heaid 
on  the  25th  of  April  1874,  when  the  court 
confirmed  the  report,  and  made  a  decree 
against  Samuel  Simmons  for  the  said  sum 
of  four  thousand  two  hundred  and  forty-five 
dollars  and  sixty-five  and  a  half  cents,  with 
interest  and  costs.  And  if  the  said  snm 
was  not  paid  within  ninety  days, 
670  *the  lands  were  directed  to  be  sold, 
selling  the  lands  last  sold  first,  and 
so  on.  And  thereupon  John  H.  Moore  and 
the  other  purchasers  from  Simmons,  applied 
to  this  court  for  an  appeal,  which  wis 
allowed. 

John  E.  Roller,  for  the  appellants. 

Compton,  for  the  appellees. 

Moncure,  P.  delivered  the  opinion  of  the 

court. 

The  court  is  of  opinion,  that  the  contract 
made  on  the  I7th  day  of  October  1862,  be- 
tween N.  K.  Trout  and  Georgre  Hamsberger, 
executors  of  Jacob  Harnsberg-er  deceased, 
and  Samuel  Simmons,  for  the  sale  by  the 
former  to  the  latter  of  a  tract  of  land  sit- 
uated in  Rockingham  county,  containing^ 
about  one  hundred  and  forty  and  one-half 
acres,  at  $55  per  acre,  on  the  terms  of  one- 
fourth  in  hand  and  the  balance  in  three  equal 
annual  payments,  with  a  vendor's  lien  to 
secure  them,  was  made  and  entered  into 
with  reference  to  Confederate  States  treas- 
ury notes  as  a  standard  of  value.  That  the 
hand  payment  of  one-fourth  of  the  purchase 
money  was  agreed  to  be  paid,  and  wsi 
actually  paid,  in  Confederate  States  treasury 
notes,  is  admitted  by  all  parties.  And  the 
only  question  is,  as  to  the  deferred  instal- 
ments of  the  purchase  money,  whether  thej 
are  payable  according  to  their  par  amount 
in  good  money,  or  according  to  the  amount 
due,  on  the  supposition  that  the  contract 
was  made  in  reference  to  the  said  standard 
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of  value,  as  well  in  regard  to  the  deferred 
instalments,  as  in  regard  to  the  hand  pay- 
ment of  the  purchase  money.  Our  opinion, 
as  has  already,  in  effect,  been  stated,  is, 
that  in  regard  to  both,  the  contract  was 
made   with    reference  to   said  standard  of 

value. 
67 1         ^Beyond  all  question,  if  the  sale  had 
been    entirely     for   cash,    the   whole 
amount  of  the  purchase  money  would  have 
been  received  in  Confederate  States  treas- 
ury  notes,    and  the  contract  in   that  case 
would  have  been  made  in  reference  to  them 
as  a  standard  of  value.       But  the  difficulty 
arose   from  the   fact,  that  the  payment   of 
three-fourths  of  the   purchase   money   was 
by   the   contract   deferred,    and   there  was 
danger  of  the  depreciation  of   the  currency 
before  the  money  became  payable,  and  there 
was  doubt  as   to  what    the   amount   of  the 
depreciation    would   be.     In    this    state    of 
things,  it   was   difficult,  if  not   impossible, 
to  ^ic  upon  a  certain    medium  of  payment 
of  the  deferred  instalments  which  would  do 
justice  to  both  parties.     The  purchaser  was 
of  course  unwilling  to  agree   to  pay  specie 
or  its  equivalent,  having  contracted  in  refer- 
ence to  a  lower  standard  of  value ;  and  the 
vendors  were  no  doubt  unwilling   to  agree 
to  receive  Confederate  States  treasury  notes 
at  par  in  payment,  without  reference  to  the 
extent  of  depreciation    at   the  time  of  the 
maturity   of   the  deferred   instalments  re- 
spectively.    Had  the  bonds  been,  in  terms, 
for  the  payment  of  Confederate  States  treas- 
ury notes,  they  might,  and  no  doubt  would, 
have  been    construed   as   contracts  for  the 
delivery  of  a  commodity,  and   would   have 
t)een  soluble  by  the  payment  of  the  amount 
in  such  notes,  however  greatly  depreciated 
they  might  have  been   at   the  time   of  the 
maturity   of  the    bonds.     All  that  could  be 
done  therefore,  in  justice  to  all  parties,  was 
to  make  their  contract  in  reference  to  Con- 
federate States  treasury  notes  as  a  standard 
of  value.    If  they  remained  of  the  same  value 
at  the  maturity  of  the  bonds  there  would  be 
no  difficulty.     But  if  they  materially  depre- 
ciated in  value  by  the  time  of  the  maturity 
of  the  bonds,  then  justice  could  be  done  by 
the  payment  of  the  value  of  the  same 
672    amount  of  *Confederate  States  treas- 
ury notes  at  the  date  of  the  contract, 
to  be  ascertained  by  the  best  rule  that  could 
be  adopted  for  the  purpose. 

That  the  contract  was  made  with  ref- 
erence to  Confederate  States  treasury  notes 
as  a  standard  of  value,  is,  we  think,  very 
obvious;  whether  we  look  at  the  time  at 
which  it  was  made  and  the  surrounding 
circumstances,  or  to  the  evidence  in  the 
case.  The  sale  was  made  on  the  17th  day 
of  October,  1862,  when  the  only,  or  almost 
only,  currency  which  existed  was  Confed- 
erate States  treasury  notes,  and  that  had 
been  almost  the  only  currencv  for  a  long 
time  before.  The  1st  day  of  January  1862, 
nearly  ten  months  before  the  date  of  the 
sale,  was  the  day  prescribed  by  law  as  the 
day  between  which  and  the  10th  day  of 
April  1865  it  was  made  lawful  for  either 
party  to  a  contract  to  show,  by  parol  or  other 


relevant  testimony,  what  was  the  true  under- 
standing and  agreement  of  the  parties 
thereto,  either  express  or  to  be  implied,  in 
respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  fulfilled  or  performed, 
or  with  reference  to  which  as  a  standard  of 
value  it  was  made  and  entered  into.  Such 
was  the  rarity  of  making  a  sale  of  real 
estate  for  anything  else  than  Confederate 
States  treasury  notes,  or,  at  all  events, 
for  specie  or  its  equivalent ;  and  such  was 
the  difficulty,  if  not  impossibility  of  mak- 
ing such  a  sale  for  specie  or  its  equivalent, 
at  or  about  the  time  of  the  sale  in  this 
case,  to- wit,  the  17th  of  October  1862,  that 
strong  and  clear  evidence  of  an  intention 
to  make  such  a  sale  at  or  about  that  time 
ought  to  be  required  to  prove  the  fact. 
A  sale  at  such  a  time,  under  such  circum- 
stances, and  in  the  absence  of  any  such 
evidence,  ought  to  be  construed  to  be  a  sale 
in  reference  to  Confederate  States  treasury 
notes  as  a   standard  of  value.     So  far 

673  from  there  being  in  this  *case  strong 
and  clear  evidence  of  such  an  inten- 
tion, the  great  mass  and  weight  of  the  evi- 
dence sustains  the  contrary.  A  great  num- 
ber of  witnesses  were  examined  in  the  case, 
some  fifteen  or  twenty  on  each  side.  And 
most  of  them  examined  on  the  side  of  the 
purchaser  testify  to  the  fact  that  the  sale 
was  made  in  reference  to  Confederate 
States  treasury  notes  as  a  standard  of  value, 
as  well  in  reference  to  the  deferred  instal- 
ments of  the  purchase  money  as  the  hand 
payment.  Indeed,  as  we  have  seen,  in 
regard  to  the  hand  payment,  it  is  admitted 
on  all  sides  that  such  was  the  case,  and 
that  the  money  was  paid  and  received 
accordingly.  While  many  witnesses  testify 
that  the  sale  was  according  to  the  same 
standard  of  value  in  reference  to  the  de- 
ferred instalments  also,  only  one  or  two  of 
them  testify  to  the  contrary.  The  most 
important  of  these  is  certainly  one  of  the 
executors  themselves,  N.  K.  Trout,  who, 
no  doubt,  and  as  we  happen  to  know,  was 
in  all  respects  worthy  of  confidence.  He 
admits,  however,  that  his  co-executor,  a 
son  of  the  testator,  was  the  chief  actor  in 
making  the  sale;  and  he  testifies  as  to 
what  was  said  and  done  at  a  sale  which 
transpired  many  years  before  he  gave  his 
testimony.  This  witness  testifies  that 
**after  the  land  had  been  up  some  time,  the 
impression  seemed  to  prevail  that  we  would 
not  take  the  then  currency  (Confederate 
money ) ;  there  was  a  suspension  of  probably 
ten  to  fifteen  minutes,  and  we  had  a  con- 
ference with  the  legatees,  and  announced 
that  we  would  take  the  payment  of  that 
day,  the  down  payment,  in  Confederate 
money,  but  would  not  agree  to  bind  our- 
selves to  take  the  deferred  payments  in  Con- 
federate money.  I  recollect  with  great  dis- 
tinctness, while  standing  by  the  auctioneer, 
being  asked  by  some  person  in  the  crowd : 
*Will   you    take    the     payment     which     is 

to   be     made    to-day    in    Confederate 

674  *money?*  I  responded:  *Yes,  we  will.' 
The  interrogator  then  said:  *Will  you 

require  the   deferred   payments   in   gold  or 
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silver?*  I  responded,  rather  playfully,  prob- 
ably— *No,  it  is  heavy  to  carry;  we  will 
take  its  equivalent  or  a  legal  tender  for  it. '  " 
This  is  the  evidence  mainly  relied  on  to 
show  that  the  sale,  as  to  the  deferred  instal- 
ments, was  to  be  for  g'ood  money  or  a  legal 
tender.  But  Mr.  Trout  no  doubt  only  in- 
tended to  make  a  playful  remark,  not  only 
about  specie,  but  about  legal  tender,  and 
what  he  said  was  no  doubt  so  regarded  by 
those  who  heard  him,  if  anybody  heard 
him.  This  is  shown  by  a  subsequent  part 
of  his  testimony.  **I  remember,*'  he  says, 
**Moore*s  coming  to  my  oflBce  before  the  first 
bond  was  due,  and  asking  me  if  I  would 
receive  the  money  for  Simmon's  bond,  and 
I  told  him  I  would  when  it  was  due,  unless 
I  received  instructions  from  the  legatees  not 
to.  He  came  again  some  time  after  it  was 
due,  and  I  refused  to  take  the  money,  because 
I  had  received  orders  from  the  legatees, 
through  George  Harnsberger,  not  to  receive 
it ;  he  showed  me  no  money  on  either  occa- 
sion. I  supposed  at  the  time  of  these  in- 
terviews with  Moore,  that  the  money  spoken 
of,  in  which  he  wished  to  pay  the  bond, 
was  Confederate  money.  I  did  not  see  it.** 
Now  this  payment  was  offered  to  be  made 
about  the  17th  of  October  1863,  when  Con- 
federate money  was  very  greatly  depre- 
ciated: and  is  it  likely  that  this  executor 
would  have  been  willing,  as  he  seems  to 
have  been,  so  far  as  he  was  concerned,  to 
receive  this  payment  in  Confederate  monev 
it  par,  if  he  had  considered  the  purchaser 
as  under  an  obligation  to  make  payment 
in  specie  or  in  legal  tender  money?  The 
testimony  of  his  co-executor  strongly  tends 
to  prove  that  there  was  no  agreement  to 
make  the  deferred  payments  in  good  money. 
**The  question  was  asked,'*  he  says, 
675  **what  *kind  of  money  would  be  re- 
ceived? We,  in  the  outset,  agreed  to 
take  Confederate  money  for  the  down  pay- 
ment— that  was  stated  in  the  terms  of  sale 
— the  one-fourth  in  hand  was  to  be  paid  in 
Confederate  money.  As  to  the  bonds,  I  told 
them,  it  was  out  of  my  power  to  say  what 
kind  of  money  we  would  take  by  that  time." 
The  contract  having  been  made  in  refer- 
ence to  Confederate  States  treasury  note  as  a 
standard  of  value,  as  well  in  regard  to  the 
deferred  instalments  as  the  cash  payment, 
it  follows,  as  a  necessary  consequence,  that 
the  balance  of  the  purchase  money  now  due 
must  be  ascertained  by  scaling  the  nominal 
amount  due  upon  the  bonds ;  and  the  ques- 
tion now  is,  what  mode  of  scaling  should  be 
adopted  in  this  case — whether  the  gold  stand- 
ard or  the  property  standard.  This  is  a 
case  to  which  the  property  standard  may  be 
applied,  the  Code  providing  **that,  when 
the  cause  of  action  grows  out  of  a  sale  or 
renting  or  hiring  of  property,  whether  real 
or  personal,  if  the  court  (or  where  it  is  a 
jury  case  the  jury)  think  that  under  all  the 
circumstances  the  fair  value  of  the  property 
sold,  or  the  fair  rent  or  hire  of  it,  would  be 
the  most  just  measure  of  recovery,  instead 
of  the  express  terms  of  the  contract." 
Code  p.  980,  chap.  138,  {  1.  The  court  is  of 
opinion,  under  all  the  circumstances  of  this 


case,  that  the  fair  value  of  the  property  sold 
at  the  time  of  the  sale,  or  a  due  proportioa 
thereof  according  to  the  balance  of  the  pnr- 
chase  money  remaining  unpaid,  wonld  be 
the  most  just  measure  of  recovery  in  thit 
case,  and  ought  to  be  adopted  as  sucb  meas- 
ure of  recovery  accordingly. 

And  now  the  question  is,  as  to  the   valii» 

of  the  land  sold  at  the  time  of  the  sale,  to- 

wit,   the  17th    day  of    October  1862.     The 

court  is  of  opinion,    that  the     valve 

676  *of  the  land  at  the  time  was  thirty- 
five  dollars  cash  per  acre.  Without  re- 
viewing all  the  evidence  on  this  sabject,  of 
which  there  is  a  great  deal,  such,  we  think, 
is  its  decided  preponderance.  Kven  one  of 
the  witnesses  introduced  by  the  complain- 
ants, the  executors  of  Harnsberger,  testifies 
that  such,  in  his  opinion,  was  its  valne. 
William  P.  Sites,  one  of  those  witnesses, 
being  asked,  on  cross-examination,  '*Iii 
October  1862,  what  was  the  Hamsl>erger 
land  worth,  to  have  been  paid  for  in  f^AA 
and  silver  or  United  States  currency?  What 
was  it  worth  per  acre?**  answered:  ''From 
what  little  acquaintance  I  have  with  it,  I 
know  it  very  slightly,  my  figures  on  it  would 
be  $35  per  acre."  And  being  asked,  on  re- 
examination in  chief,  **Do  you  mean  $35 
cash?"  he  answered:  **Yes,  sir."  And 
being  asked,  what  difference  certain  terms 
of  credit  named  in  the  question  would  make, 
he  answered:  **My  figures  have  been  535 
per  acre  as  cash.  What  difference  the  terms 
of  payment  stated  in  the  question  would 
make,  I  cannot  say.**  The  testimony  as  to 
such  value  varies  between  S50  per  acre  and 
$30  per  acre.  None  of  the  testimony  intro- 
duced by  the  defendants  fixes  it  at  more  than 
$35  per  acre;  while  some  of  the  testimony 
fixes  the  value  at  that  sum  as  a  cash  price, 
and  some  as  a  price  on  the  ordinary  terms 
of  credit.  In  fact,  the  executors  were 
anxious  to  effect  a  sale  of  the  land  in  De- 
cember 1861  at  forty  dollars  per  acre,  and 
tried  to  do  so,  but  did  not  succeed.  Bnt  the 
most  important  testimony  in  the  case  on 
that  subject  (to-wit,  the  value  of  the  land 
in  good  money)  is  that  of  the  three  ap- 
praisers of  the  land  appointed  by  the  court 
for  that  purpose.  They  were  no  doubt 
selected  for  their  impartiality,  sound  judg- 
ment and  experience  in  such  matters.     They 

performed  their  duties  upon  oath,  and 

677  ante   litem   motam,    *also   before  the 
sale  was  made  or  perhaps  thought  of. 

They  were  all  examined  as  witnesses  in 
the  case,  and  all  concurred  in  testifying 
that  $35  per  acre  was,  in  their  opinion, 
the  fair  value  of  the  land  at  the  time  of  the 
sale,  on  the  17th  of  October  1862. 

The  court  is  therefore  of  opinion,  that  the 
decree  appealed  from  is  erroneous,  and 
ought  to  be  reversed,  and  the  cause  re- 
manded to  be  further  proceeded  in  to  a  final 
decree  in  conformity  with  the  foregoing 
opinion. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  ooan* 
sel;  and  the  court  having  maturely  con- 
sidered the  transcript   of  the  record  of  the 
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decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
contract  in  the  proceeding's  mentioned,  made 
on  the  17th  day  of  October  1862,  between  N. 
K.  Tront  and  George  Harnsberger,  executors 
of  Jacob  Harnsberger  deceased,  and  Samuel 
Simmons,  for  the  sale  by  the  former  to  the 
latter  of  a  tract  of  land  situated  in  Rocking- 
ham county,  containing  about  one  hundred 
and  forty  and  a  half  acres,  at  fifty-five  dol- 
lars per  acre,  on  the  terms  of  one-fourth  in 
hand,  and  the  balance  in  three  equal  annual 
payments,  with  a  vendor's  lien  to  secure 
them,  was  made  and  entered  into  with  ref- 
erence to  Confederate  States  treasury  notes 
as  a  standard  of  value,  not  only  in  regard 
to  the  hand  payment,  but  also  in  regard  to 
the  deferred  payments  aforesaid. 

The  court  is  further  of  opinion  that  no 
valid  or  legal  tender  was  made  of  the 
amount  of  the  bond  for  the  first  deferred 
payment,  which  became  payable  on  the  17th 
day  of  October  1863. 

The  court  is  further  of  opinion  that, 
678  under  all  the  ^circumstances  of  the 
case,  the  fair  value  of  the  property 
sold  at  the  time  of  the  sale  aforesaid,  would 
be  the  most  just  measure  of  recovery  in  this 
case,  and  ought  to  be  adopted  as  such  meas- 
ure of  recovery  accordingly,  subject  to  all 
just  credits  to  which  the  defendants  may  be 
entitled. 

The  court  is  further  of  opinion  that  the 
fair  value  of  the  said  land  at  the  time  of  the 
said  sale,  to  wit,  on  the  17th  day  of  October 
1862,  was  thirty-five  dollars  cash  per  acre, 
with  three-fourths  of  the  amount  of  which 
value,  with  interest  from  that  day,  the  pur- 
chaser is  chargeable  on  account  of  the  de- 
ferred payments,  he  having  properly  dis- 
charged the  hand  payment  in  Confederate 
money.  The  court  is  therefore  of  opinion 
that  the  decrees  rendered  by  the  Circuit 
court  in  the  cause  on  the  4th  day  of  Febru- 
ary 1874,  and  on  the  25th  day  of  April  1874, 
are  erroneous,  and  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled, 
and  that  the  appellees,  N.  K.  Trout  and 
George  Harnsberger,  executors  of  Jacob 
Harnsberger,  deceased,  do  out  of  the  estate 
of  their  said  testator  in  their  hands  to  be 
administered,  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  it  is 
further  decreed  and  ordered  that  this  cause 
be  remanded  to  the  said  Circuit  court  for 
further  proceedings  to  be  had  therein  to  a 
final  decree  in  conformity  with  the  fore- 
going opinion ;  which  is  ordered  to  be  certi- 
fied to  the  said  Circuit  court  of  Kockingham 
county. 

Decree  reversed. 


679  ^Marshall  &  al.  v.  Cross  &  al. 

September  Term.  1875.  Staunton. 
Coatracts  for  Sale   of  Land— Unrecorded—Priority.*— 

In  August  1867  M  sold  to  C  a  tract  of  land  for  15,500, 

HJarecorded  Contracts  for  Sale  of  Land.— See  Marcli, 


on  credits  eztendlnff  to  1870.  for  wlilcli  M  had  not 
obtained  the  title,  and  13,100  was  to  be  retained 
until  tlie  death  of  F  upon  the  payment  of  the  inter- 
est. C  paid  In  cash  8500,  and  of  the  payment  of 
$1,000  due  the  1st  of  March  1866,  C  paid  in  July  $425. 
M  obtained  a  deed  for  the  land  on  the  5th  of  May 
1868,  and  on  tbe  same  day  conveyed  it  to  W  in  trust 
to  secure  tbe  amount  due  F's  heirs.  This  debt 
falling  due  in  1860,  W  advertised  and  sold  the  land 
to  J  for  $4,288,  one-third  cash,  and  the  balance 
in  one  and  two  years;  and  In  Marcli  1870  J  was  put 
in  possession,  and  complied  with  the  terms  of  sale. 
On  the  28th  of  April  1870  M  assifirned  to  T,  trustee  in 
a  deed  from  M  to  secure  debts  he  owed  J,  tbe  bal- 
ance of  the  purchase  money,  after  the  payment  of 
the  debt  toF's  heirs,  for  the  purpose  of  his  trust; 
and  on  the  2d  of  May  W,  the  trustee,  acknowledg-ed 
notice  of  the  assiarnment  On  the  9th  of  September 
1870  M  and  C  had  a  settlement,  when  by  writlnff 
under  seal  M  acknowledged  he  owed  C  $778.96,  on 
account  of  C's  payments  on  the  land.  C  flies  his  bill 
asrainst  M,  J  and  W,  to  subject  the  balance  of  pur- 
chase money  in  W's  hands  after  satisfying  the 
trust  in  favor  of  F's  heirs;  and  J  and  W  answer 
denying  all  notice,  actual  or  constructive,  of  C's 
contract  or  claim.  Held:  C  not  having  had  his 
contract  with  M  for  the  purchase  of  the  land  re- 
corded, and  J  and  M  denying  all  notice,  actual  or 
constructive,  of  C's  contract  or  claim,  J's  riffht  to 
the  surplus  of  the  trust  fund  in  the  hands  of  W  is 
superior  to  that  of  C. 

Some  time  before  December  1860,  Dr.  H. 
H.  McGuire  purchased  a  tract  of  land  of 
about  one  hundred  and  seventy  acres,  lying 
in  the  county  of  Clarke,  of  one  or  more  of 
the  heirs  of  David  Funsten,  deceased.  He 
seems  to  have  paid  the  purchase  money,  ex- 
cept a  sum  retained  to  meet  the  dower 
680  interest  of  Mrs.  Funsten  *in  the  land. 
In  December  1860  he  sold  the  land  to 
Isaac  Pidgeon,  for  twenty -five  dollars  per 
acre,  in  payments  bearing  interest,  of  $600 
a  year  for  five  years,  and  the  balance  of  the 
purchase  money  to  be  divided  into  five  an- 
nual payments,  to  commence  when  the  first 
five  ended;  and  a  deed  was  to  be  executed 
when  the  purchase  money  was  paid.  Pid- 
geon was  put  into  possession  of  the  land  in 
January  1861,  and  executed  his  notes  for 
the  several  payments,  and  in  January  1862 
he  paid  off  the  first  note.  He  continued  in 
possession  of  the  land  by  himself,  or  those 
claiming  under  him,  down  to  1865,  without 
making  any  further  payment.  In  Septem- 
ber 1865  Dr.  McGuire  gave  a  written  notice 
to  Pidgeon  that  if  his  notes  then  due  were 
not  paid  in  ninety  days  he  would  proceed  to 
take  possession  of  the  farm;  and  he  seems 
to  have  done  it. 

In  August  1867  Dr.  McGuire  entered  into 
a  written  contract  with  J.  L.  Cross  to  sell 
to  him  the  land  for  the  sum  of  $5,500,  pay- 
able $500  in  cash,  $1,000  on  the  1st  of  March 
1868,  $500  on  the  1st  of  September  1868,  with 
interest  from  the  1st  of  March  1868,  $500  on 
the  1st   of  March   1869,  with    like  interest. 

Price  &  Co.  v.  Chambers  et  al.,  30  Gratt  299,  and  note, 
collecting  cases:  also  Eidson  y.  Huff,  29  Gratt.  338. 
The  present  VIrfirinia  statute,  V.  C,  §  2466  Is  identical 
with  that  of  1878  on  this  subject,  hence  these  cases 
are  still  authority. 
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and  $500  on  the  1st  of  September  1869,  with 
like  interest,  and  $400  on  the  1st  of  March 
1870,  with  like  interest,  and  $2,100  to  be  re- 
tained as  a  lien  on  the  land  for  and  during" 
the  life  of  Mrs.  Funsten,  widow  of  David 
Funsten,  deceased,  on  which  interest  was 
to  be  paid  annually,  on  the  1st  of  January 
during  her  life,  and  at  her  death  to  be  paid 
in  two  instalments  to  the  heirs  of  David 
Funsten;  all  of  which  deferred  payments 
were  to  be  secured  by  deed  of  trust  on  the 
land  when  the  deed  conveying*  the  same 
was  made  to  Cross. 

In  March  1868  Cross  was  put  in  possession 

of  the   land,    which    was  occupied   by   his 

father  and  his    family,  he,   himself,  living 

in  Florida,  where  he  was  a  professor 

681  *in  a  school.     He  paid  the  cash  pay- 
ment of  $500,  and  in  July  1868  he  paid 

$425. 

It  seems  that  Dr.  McGuire  did  not  receive 
a  deed  conveying  him  the  land  from  the 
heirs  of  David  Funsten  until  the  5th  of  May 
1868,  and  on  the  same  day  he  conveyed  the 
same  to  George  W.  Ward  in  trust  to  secure 
the  payment  of  the  sum  of  $1,265.45,  with 
interest  from  the  30th  of  August  1856,  to 
the  heirs  of  David  Funsten ;  and  it  was  pro- 
vided that  if  the  said  McGuire  did  not  pay 
this  debt  and  interest  within  six  months 
after  demand  made.  Ward,  the  trustee, 
should  proceed  to  sell  the  land  at  public 
auction,  and  out  of  the  proceeds  pay  the 
debt  and  expenses,  and  the  remainder  pay 
over  to  H.  H.  McGuire. 

Dr.  McGuire  not  having  paid  the  debt 
when  demanded,  Ward  proceeded  to  sell  the 
land  on  the  premises,  when  it  was  purchased 
by  James  Marshall,  who  complied  with  the 
terms  of  the  sale,  and  was  put  into  pos- 
session of  the  land. 

In  November  1868  Isaac  Pidgeon  filed  his 
bill  in  the  Circuit  court  of  Clarke  county, 
which  was  afterwards  removed  to  the  Circuit 
court  of  Frederick,  in  which  he  set  out  his 
purchase  of  the  land  from  Dr.  McGuire,  and 
his  payment  of  $636  of  the  purchase  money, 
the  taking  possession  of  the  land  by  Dr. 
McGuire  in  1865,  and  his  sale  to  Cross ;  and 
he  insisted  that  he  was  entitled,  if  Cross 
took  the  land,  to  have  the  difference  between 
what  he  was  to  pay  and  what  Cross  was  to 
pay  for  the  land,  or  to  have  the  land  him- 
self, and  to  pay  the  balance  of  the  purchase 
money  which  he  owed.  And,  making  Dr. 
McGuire  and  Cross  defendants,  he  prayed 
that  he  might  have  what  he  had  insisted  on, 
and  for  general  relief. 

In  June  1870  Pidgeon  amended  his  bill, 
and  made  George  W.  Ward  and  James 

682  Marshall  defendants;  ^stated  the  sale 
by   Ward    to    Marshall,  and   charg'ed 

that  they  had  actual  or  constructive  notice 
of  his  equitable  lien ;  or,  if  the  sale  and  pur- 
chase was  lawful,  he  was  entitled  to  be  paid 
his  claim  out  of  the  funds  in  their  hands. 
Cross  answered  the  original  and  amended 
bill.  He  set  out  his  purchase  of  the  land  in 
1867  from  Dr.  McGuire,  and  his  payments 
of  $500  and  $425;  and  having  been  de- 
prived of  his  farm,  fairly  purchased,  he 
prays  that  Ward,  the  trustee,  and  Marshall, 


the  purchaser,  may  be  required  to  repay  him 
out  of  the  purchase  money  of  the  land, 
after  discharging  the  debt  to  Mrs.  Funsten, 
the  amount  he  had  paid  McGuire.  He  filed 
with  his  answer  a  paper  under  seal,  executed 
by  Dr.  McGuire,  dated  the  9th  of  September 
1870,  by  which  McGuire  acknowledged  that, 
upon  settlement,  he  owed  Cross  $778.36. 

Marshall  and  Ward  answered.  Marshall 
said  he  purchased  the  land  at  the  sale  made 
by  Ward;  paid  the  cash  ^payment  g€ 
$1,412.65,  and  gave  his  bonds  for  the  de- 
ferred payments,  and  was  put  in  possession 
of  the  land ;  and  he  avers  that  he  had  no 
actual  notice  of  the  plaintiff's  equity,  nor, 
so  far  as  he  knows  or  believes,  was  there 
any  constructive  notice  affecting  him  at  the 
date  of  said  purchase. 

Ward  states  his  sale  of  the  land  to  Mar- 
shall under  the  deed  of  trust  for  S4,238,  of 
which  one-third  was  paid  in  cash,  and  the 
balance  was  to  be  on  a  credit  of  one  and  two 
years.  And  he  says  that  Dr.  McGuire  on 
the  28th  of  April  1870  assigned  to  Edwanl 
M.  Tilball,  in  trust  to  secure  certain  debts 
due  to  James  Marshall  and  W.  D.  McGuire 
by  said  Dr.  McGuire,  the  balance  due  to  him, 
after  payment  of  his  liability  under  the 
aforesaid  deed  of  trust;  notice  of  which 
assignment  was  accepted  by  him 
683  (Ward)  on  the  2d  of  May  1870.  'And 
he  exhibits  the  assignment.  He  de- 
nies having  actual  notice  of  the  plaintifTs 
equitable  lien  as  charg'ed  in  the  bill;  and 
says  he  did  not  know  the  plaintiff  had  filed 
his  bill  until  January  1871. 

A  number  of  witnesses  were  examined  in 
the  case,  an  account  of  the  claim  of  the 
plaintiff  was  taken,  to  which  there  were 
various  exceptions,  and  the  cause  came  on 
to  be  heard,  when  the  court  refused  to  con- 
firm the  report,  and  making  a  statement  of 
Pidg'eon's  claim,  rendered  a  decree  in  his 
favor  for  $346.97,  with  interest  from  the  Ist 
of  April  1865,  and  in  favor  of  Cross  for 
$778.36,  with  interest  from  the  9th  of  Sep- 
tember 1870 ;  and  it  appearing-  that  the  fuod 
had  been  paid  under  a  previous  order  in  the 
cause,  to  the  g-eneral  receiver  of  the  court, 
he  was  directed  to  pay  first  to  Pidfreon  the 
amount  due  to  Pidgeon,  and  then  to  Cross 
the  amount  due  to  him.  From  this  decree 
Marshall  obtained  an  appeal  to  this  court; 
and  in  October  1873  it  was  reversed.  And 
the  cotirt  says  the  bill  of  Pidg-eon  should 
have  been  dismissed;  but  they  send  the 
cause  back  with  leave  to  Cross  to  file  a  cross- 
bill, for  the  purpose  of  litig-ating^  between 
himself  and  Marshall,  his  co-defendant, 
their  respective  equities,  and  their  priorities 
with  respect  to  the  said  tract  of  land  soM 
by  McGuire  to  Cross,  and  afterwards  pnr- 
chased  by  Marshall  at  the  sale  made  by 
Ward,  trustee. 

When  the  cause  went  back  Cross  filed 
his  cross-bill.  He  set  out  his  purchase 
of  the  land  from  Dr.  McGuire,  and  his 
payments  as  before  stated.  That  he  pur- 
chased the  farm  as  a  home  for  his  father. 
He  says  he  lived  in  Florida,  and  only  re- 
turned to  Virginia  during  his  vacations  in 
the  summer.     That  in  the  summer  of  1868, 
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and  after  he  had  paid  S425  to  Dr.  McGuire, 
he  heard  of  the  claim  of  Pidgeon,  which 
alarmed    him.     He     was    very    poor,     his 

only    means     being     his     salary     as 
B84    ^professor.     He   was  purchasing  the 

farm  as  a  home  for  his  father,  and  he 
^was  much  disturbed  at  the  prospect  of  being 
disappointed,  as  well  as  suffering  pecuniary 
loss.  Nothing  however  was  done  whilst  he 
vras  here.  That  he  returned  to  Florida,  and 
did  not  come  back  until  July  1869.  In  the 
meantime  Dr.  McGuire  had  gotten  his  title 
through  the  Circuit  court  of  Clarke  county ; 
but  he  had  gotten  it  with  a  deed  of  trust  for 
the  benefit  of  Mrs.  Funsten,  which  could 
be  closed  at  any  time,  not  only  necessitating 
him.  Cross,  to  pay  the  debt  long  prior  to  the 
terms  of  the  agreement  with  Dr.  McGuire, 
but  changing  the  whole  character  of  the 
agreement  itself,  by  reason  of  that  debt 
being  larger  than  was  then  supposed.  More- 
over Gai^iner,  a  purchaser  of  twenty-two 
acres  of  the  land  from  Pidgeon,  was  still 
upon  it,  and  Pidgeon  still  asserted  his  claim. 
Under  these  circumstances  he  was  afraid  to 
pay  any  more  money.  So  matters  rested; 
and  when  he  returned  again  to  Virginia, 
in  July  1870,  he  found  that  the  land  had 
been  sold  by  Ward,  trustee,  for  the  benefit 
of  Mrs.  Funsten. 

He  further  says,  he  is  informed  and  verily 
believes,  that  it  never  was  the  intention  of 
Dr.  McGuire  to  assign  to  Mr.  Marshall,  &c., 
anything  more  than  the  surplus  (which  is  a 
considerable  amount)  of  the  fund  arising 
from  the  land  sold  by  the  trustee,  Ward, 
over  and  above  what  was  required  to  satisfy 
the  Funsten  lien  and  also  plaintiff's  just 
claim  to  have  refunded  to  him  the  amount 
paid  on  his  purchase  from  Dr.  McGuire; 
and  this,  he  insists,  abundantly  appears 
from  the  face  of  the  assignment  itself,  con- 
sidered in  connection  with  the  facts  of  the 
case,  especially  the  adjustment  and  settle- 
ment between  Dr.  McGuire  and  the  plaintiff 
of  the  exact  balance  due  to  the  plaintiff  of 

the  date  September  9th,  1870.  But 
686    however  this  may  *be,    he   contends 

that  such  a  simple  and  indefinite  as- 
signment (and  that  too  in  trust,  without 
the  instrument  having  been  recorded)  can- 
not be  made  superior  to  plaintiffs'  para- 
mount claim  and  lien  upon  the  surplus  fund 
in  the  hands,  or  rather  to  come  into  the 
hands,  of  the  trustee  under  the  Funsten 
lien.  And  making  Dr.  McGuire,  James 
Marshall,  Titball,  trustee  in  the  alleged  as- 
signment, and  Ward,  defendants,  he  prays 
that  he  may  have  a  decree  for  the  amount 
of  his  claim,  as  ascertained  in  the  cause, 
oat  of  the  trust  fund  now  under  the  control 
of  the  court,  and  for  general  relief. 

Marshall  answered  the  cross-bill.  He 
referred  to  the  record  in  the  oritrinal  case 
of  Pidgeon  v.  McGuire,  especially  to  the 
answer  of  Ward  and  his  own,  and  to  the 
assignment  by  McGuire  to  Titball.  He 
says,  he  knows  nothing  in  the  world  of  the 
matters  alleged  in  the  bill,  whether  correct 
or  not,  and  he  therefore  calls  for  full  proof 
of  each  and  every  allegation  of  fact  therein 
made.     He  avers  that  he  became  the  pur- 


chaser of  the  land  referred  to  at  a  sale  by 
G.  W.  Ward,  trustee  in  a  deed  of  trust  from 
Dr.  McGuire,  a  copy  of  which  he  files. 
That  the  records  of  Clarke  county  disclosed 
the  fact,  that  Dr.  McGuire  had  acquired 
the  legal  title  to  the  land  only  on  the  day 
this  deed  was  made  by  him.  He  denies 
that  he  had  any  actual  notice  of  any  prior 
equities  in  or  to  said  land  or  its  proceeds ; 
and  he  does  not  believe  he  had  any  con- 
structive notice  of  such  equity.  The  deed 
of  trust  provides  that  any  residue,  after  the 
debts  secured,  shall  be  paid  over  to  said  Dr. 
McGuire;  of  this  residue  respondent,  after 
his  purchase,  took  in  good  faith  and  inno- 
cence the  assignment  before  referred  to. 
Certainly  respondent  knew  nothing  of  the 
alleged  claim  of  Mr.  Cross :  the  records 

686  of  Clarke  county  furnished  *no  notice ; 
the   trustee,    George  W.   Ward,  knew 

nothing  of  it,  as  would  appear  from  his 
acknowledgment  of  notice  of  the  assign- 
ment. 

Ward  was  examined  as  a  witness.  He 
says,  the  debt  for  which  the  trust  was  ex- 
ecuted became  due  and  was  not  paid;  and 
he  advertised  the  property  to  be  sold,  the 
first  time,  he  thinks,  in  September  1869,  to 
be  sold  on  the  premises.  He  went  to  the 
place  of  sale,  and  found  Mr.  James  Cross 
there,  and  also  his  son,  as  he  supposed,  in 
possession  of  the  property-  The  property 
was  not  sold,  for  want  of  bidders.  He 
afterwards  advertised  the  property  to  be 
sold  in  October  1869,  he  thinks,  at  which 
time  a  sale  was  made  to  Dr.  William  Mc- 
Guire, who  bought  for  James  Marshall.  He 
went  to  Winchester,  and  Mr.  Marshall 
would  not  comply  with  the  terms  of  sale, 
pay  the  cash  payment,  until  witness  gave 
him  possession.  Witness  saw  Mr.  James 
Cross,  and  asked  him  to  give  possession, 
which  he  declined  doing;  and  witness  in- 
stituted proceedings  in  Clarke  county,  where 
the  land  lies,  to  turn  him  off.  After  some 
one  or  two  months,  witness  found  that  they 
claimed  that  the  suit  had  been  improperly 
brought,  and  the  proceedings  had  to  be  re- 
newed ;  and  about  the  last  of  March  or  first 
of  April  1870  possession  was  given  him, 
and  Mr.  Marshall  complied  with  the  terms 
of  sale  and  took  possession. 

The  cause  came  on  to  be  heard  on  the  13th 
of  November  1874 ;  when  the  court  held  that 
Cross  was  entitled  to  receive,  out  of  the 
fund  in  the  hands  of  the  receiver  of  the 
court,  the  sum  of  $778.36,  with  interest 
thereon  from  the  9th  of  September  1870, 
and  his  costs;  and  the  receiver  was  directed 
to  pay  to  him  that  amount,  and  to  pay  the 
residue  of  the  fund  to  Titball,  trustee  under 
the  assignment  in  trust  of  April  28th,  1870, 
for  the  benefit  of  James  Marshall,  &c. 

687  *And   from  this  decree  Marshall  ap- 
plied  to   this   court    for   an    appeal; 

which  was  allowed. 

Holmes  Conrad,  for  the  apnellant. 

Holliday  and  Andrew  Hunter,  for  the  ap- 
pellee. 

Anderson,  J.  delivered  the  opinion  ofjthe 
court. 
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The  question  is,  in  this  case,  whether 
James  Marshall,  the  appellant,  or  J.  L. 
Cross,  the  appellee,  is  entitled  to  a  certain 
fund  in  the  hands  of  Georg"e  W.  Ward,  the 
trustee  of  Dr.  H.  H.  McGuire.  The  fund 
consists  of  the  balance  of  the  proceeds  of 
the  sale  of  a  tract  of  land,  which  was  made 
by  the  trustee,  Ward,  under  a  deed  of  trust 
to  him  by  Dr.  McGuire,  after  satisfying  the 
balance  of  purchase  money  due  upon  it  to 
the  widow  and  heirs  of  David  Funsten, 
deceased. 

The  land  was  first  offered  for  sale  in 
September  1869.  The  trustee  says  he  went 
to  the  place  of  sale,  and  found  Mr.  James 
Cross  there,  and  also  his  son  in  possession. 
It  was  put  up,  but  not  sold  for  w'ant  of 
bidders.  It  was  sold  in  October  following-, 
and  was  bought  by  Dr.  William  McGuire 
for  James  Marshall  for  the  price  of  $4,238. 
It  does  not  appear  that  the  sale  was  objected 
to,  or  any  claim  of  right  made  to  the  prop- 
erty by  the  appellee,  James  Iv.  Cross,  or  his 
father,  either  in  October  1869,  when  it  was 
sold,  or  in  September  when  it  was  put  up, 
but  not  sold  for  want  of  bidders,  thougl; 
both  the  father  and  the  son  were  present 
when  it  was  first  offered.  If  the  appellee 
had  any  claim  at  that  time  to  the  property, 
the  presumption  is  he  would  have  asserted 
it,  or  would  have  forbidden  the  sale.  There 
is  no  proof  that  he  did  either.  If  he  had 
done  so,  it  was  easy  for  him  to  have  proved 
it.  He  took  the  deposition  of  his  father; 
but  not  a  syllable  of  such  notice  or  de- 
mand does  he  prove  by  him.  Nor 
688  *does  he  even  allege  it  in  his  answer 
to  the  original  bill  or  in  his  cross- 
bill. He  made  no  attempt  to  prove  it  by 
Ward,  though  he  was  represented  by  coun- 
sel when  his  deposition  was  given.  No  in- 
quiry was  made  of  him  if  such  were  the  fact. 
It  must  be  presumed  that  such  was  not  the 
fact,  or  the  inquiry  would  have  been  made. 
And  it  is  not  easy  to  reconcile  the  conduct 
of  the  appellee,  except  with  the  abandon- 
ment of  his  contract  and  all  claim  upon  the 
land.     And  this  is  not  improbable. 

His  contract  was  a  bad  one  for  him.  He 
was  to  pay  for  the  land  $5,500,  with  interest 
on  deferred  payments  from  1st  of  March 
1868 — a  great  deal  more  than  it  had  sold  for 
before  to  Pidgeon,  or  afterwards  to  Mar- 
shall. And  it  was  an  injudicious  contract 
for  him,  because  he  was  evidently  unable 
to  fulfil  it.  He  was  in  default  in  meeting 
the  very  first  deferred  instalment  of  pur- 
chase money,  of  $1,000,  due  March  1st,  1868; 
of  which  he  paid  only  $425;  and  that  not 
until  the  15th  of  July  1868.  Interest  was 
accumulating  on  that  instalment;  another 
was  due  in  seven  or  eight  months,  with 
accruing  interest  from  the  1st  of  March 
1868;  and  another  the  year  following;  and 
so  on.  And  he  might  very  soon  be  called 
on  to  pay  the  whole  amount  due  the  widow 
and  heirs  of  David  Funsten,  deceased,  which 
amounted,  with  interest  to  April  6th,  1870, 
to  $2,321.47;  and  his  only  resource  for  mak- 
ing payments  was  what  he  could  save  from 
his  salary  as  a  teacher:  as  he  tells  us  him- 
self, he  was  very   poor.     He   had  evidently 


assumed  obligations  which  he  was  unable 
to  discharge.  He  was  involved  in  an 
onerous  contract,  which  he  could  not  fulni 
and  from  which  it  would  be  to  his  advan- 
tage to  be  released.  If  it  had  been  in  the 
power  of  McGuire  to  have  fulfilled  it,  and 
to  have  made   him   a   good  title,  it  is 

689  evident   he   could   not   have  'fulfilled 
it  on  his  part.     He  had  already  failed 

to  make,  as  we  have  seen,  the  very  first 
deferred  payment.  He  had  evidently  un- 
dertaken more  than  he  could  accomplish, 
and  if  held  to  his  contract,  it  would  in  all 
probabilitv  have  involved  him  in  inextrica- 
ble ruin.  He  had  agreed  to  give  for  the  land 
twelve  hundred  and  sixty-two  dollars  more, 
with  interest  on  the  deferred  pay^ments,  than 
could  afterwards  be  got  for  it  in  open  mar- 
ket on  terms  of  one-third  in  cash,  and  the 
residue  in  two  equal  annual  instalments, 
without  interest,  when  it  was  purchased  bj 
Marshall.  If  he  had  been  held  to  his  con- 
tract it  is  more  than  probable  that  he  ooold 
not  have  met  his  payments,  and  the  land 
would  have  been  forced  to  sale,  and  it  is  not 
reasonable  to  suppose  would  have  brought 
more  than  it  sold  for  to  Marshall,  in  which 
event  his  loss  would  have  been  $1,262,  with 
an  accumulation  of  interest.  It  w^as  most 
probably  to  his  advantage,  that  McGuire  was 
not  in  condition  to  insist  upon  the  execution 
ot  the  contract  on  his  part.  And  if  he  had 
been,  it  would  have  been  better  for  Cross,  if 
necessary  in  order  to  be  released  from  the 
contract,  to  have  surrendered  the  1778,36 
which  he  claims  to  be  the  amount  due  from 
McGuire  on  account  of  the  purchase  monej 
he  had  paid,  than  to  have  gone  on  with  the 
contract.  It  is  not  surprising,  therefore, 
that  he  did  not  insist  upon  his  contract, 
and  object  to  the  sale  when  it  was  made 
under  the  deed  of  trust. 

But  why  did  he  not  demand  that  he  should 
be  refunded  what  he  had  paid  for  the  landont 
of  the  proceeds  of  the  sale  after  the  Fun- 
sten debt  was  satisfied?  There  is  no  proof, 
as  we  have  seen,  that  he  asserted  any  such 
claim  at  the  time  of  sale.  The  presumption 
is  he  did  not.  That  was  the  time  for  him 
to  have  asserted  it  if  he  ever  intended  to 
make  such  claim.  The  deed  of  trust  was 
executed   on   the    5th    of    May    1868, 

690  *and    admitted    to    record    in    Claiiie 
county  on  the  22nd  of  June  following. 

By  its  terms  it  requires  the  trustee  after 
satisfying  the  Funsten  debt  and  expenses 
of  sale,  &c.,  to  pay  the  remainder  to  Mc- 
Guire. Cross  must  be  presumed  to  liare 
notice  of  that  deed,  it  being  of  record.  And 
the  land  was  put  up  to  sale  under  it,  in  his 
presence  in  September  1869,  more  than  a 
3'ear  after  its  recordation.  If  he  intended 
to  assert  a  lien  on  the  land  or  the  proceeds 
of  the  sale,  for  what  was  due  him  from 
McGuire,  he  surely  would  then  have  notified 
the  trustee  of  his  claim. 

And  if.  against  his  own  interest,  under 
the  circumstances  which  I  have  detailed, 
he  intended  to  insist  upon  his  contract,  cff 
to  hold  the  land  bound  for  the  purchase 
money  he  had  paid,  why  did  he  not  hare 
his  contract    with    McGuire    recorded?    He 
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mat  be  presamed   to  have  known  the  law, 
that  any  contract   made    in   respect   to  real 
estate,  &c.,    shall   be  as  valid,  as  ag'ainst 
creditors  and   purchasers,  from   the  time  it 
ia  recorded,  as  if  it  were  a  deed  conveying' 
tlie  estate  or  interest  in   the  contract — Code 
of  1873,  p.  897.  2  4;  and  that  by  {  5,  **Every 
such  contract,^'  &c.,    * 'shall  be  void   as  to 
creditors  and  subsequent  purchasers  for  val- 
uable   consideration   without   notice,    until 
And  except  from  the  time  that   it   ia  duly 
admitted  to  record,"  &c.     Mr.    Cross  must 
t>e  presumed  to   have    known   the   law,  and 
all  other  persons  are  justified  in  dealing'  with 
the   subject    under  such     presumption.     If 
upon    searching  the   records,    they  find  no 
evidence  of  such  equity,  they  have   a  right 
to  presume  that  there  is  none,  if  otherwise 
vritfaout   notice   of    its   existence.     If  Mr. 
Cross  intended  to  insist  upon  his  contract, 
or  to  hold  the  land  bound  for  the  money  he 
had  paid  on  it  why  did  not  he  have  the  con- 
tract  recorded?      It    would    have   been     in 

ample  time  if  it  had  been  recorded 
691     when  the  land  was  offered  *for  sale 

in  September  or  October,  1869,  or  any 
time  before  the  purchase  was  confirmed  by 
Marshall  in  the  spring  of  1870.  That 
wonld  have  been  notice  to  all  the  world.  It 
wonid  have  been  notice  to  the  purchaser, 
and  the  land,  or  the  proceeds  of  the  sale,  in 
the  purchaser's  hands,  would  have  been 
bound    for  his  claim. 

That  he  did  not  forbid  the  sale,  or  notify 
the  trustee  of  his  claim  upon  the  land,  or 
notify  James  Marshall,  the  purchaser,  that 
he  held  this  claim  on  the  land,  or  have  his 
written  contract  for  the  purchase  recorded, 
can  only  be  accounted  for,  it  seems  to  me, 
upon  the  ground,  that  he  had  determined 
at  that  time,  to  abandon  his  contract,  and 
all  claim  upon  the  land,  and  look  to  McGuire 
personally  (in  whom  it  appears  from  his 
croas-bill,  he  not  only  reposed  confidence, 
but  of  whom  he  had  a  very  exalted  opinion), 
to  refund  the  purchase  money  he  had  paid. 
Could  he  thus  remain  silent,  and  allow  Mar- 
shall to  purchase,  and  pay  for  the  land,  and 
then  hold  him  liable  for  the  claim  which  he 
had  upon  Dr.  McGuire?  A  person  who, 
having^  an  interest  or  claim  upon  property, 
stands  by  and  sees  another  sell  it  as  his 
own,  without  objection,  will  not  be  allowed 
afterwards  to  assert  his  title.  His  silence, 
when  in  good  conscience  he  ought  to  speak, 
shall  close  his  mouth  when  he  would  speak 
(2  Su£^d.  Vend,  with  American  notes,  chap. 
23,  2  1,  p.  507 ;  8  Amer.  ed.  note  u,  citing 
nnmerous  cases). 

In  his  answer  to  the  original  bill,  which 
was  sworn  to  on  the  30th  of  July,  1870,  but 
not  filed  until  the  October  term  of  that 
year,  whilst  he  recog'nizes  his  loss  of  the 
farm,  he  prays  that  the  trustee  Ward  may 
be  onlered  to  refund  to  him  the  purchase 
money  he  had  paid  on  the  land  with  in- 
terest, after  discharging  the  Funsten  debt ; 

or  that  James  Marshall  who  was  the 
602    ^purchaser  should   pay   it.     But   this 

was  after  Marshall  had  paid  the  whole 
purchase  money;  or  at  least  after  McGuire, 
who,  as  we  have  seen,  was  entitled  to  the 


residue  of  the  proceeds  of  sale  after  satis- 
fying the  Funsten  debt,  Ac,  had  assigned 
it  for  the  benefit  of  Marshall  and  another, 
by  deed  of  assignment,  bearing  date  April 
28,  1870,  of  which  the  trustee  had  been  duly 
notified.  This  assignment  was  perfected 
three  months  prior  to  the  date  of  Cross  ^ 
answer,  and  nearly  six  months  before  it 
was  filed — and  that  is  the  first  intimation 
we  have  of  the  claim  of  Cross  to  hold  the 
proceeds  of  the  sale  liable. 

It  appears  that  between  the  preparation 
of  his  answer,  and  the  filing  of  it  in  court, 
he  and  McGuire  had  a  settlement  of  this 
claim,  and  as  auxiliary  to  it  had  an  arbitra- 
tion of  some  matters  about  which  they  were 
not  agreed,  and  that  a  certificate  was  given 
by  McGuire  under  his  hand  and  seal,  that 
he  was  due  him  a  balance  of  $778.36,  for 
money  advanced  on  said  contract  of  pur- 
chase. This  certificate  is  dated  September 
9th  1870.  But,  as  we  have  seen,  long  before 
this  adiustment  and  certificate  McGuire 
had  assigned  for  value  his  whole  interest 
under  the  deed  of  trust  in  the  proceeds  of 
the  sale  made  by  Ward. 

But  it  is  contended  that  said  assignment 
was  made  subject  to  the  claim  of  Cross 
upon  the  proceeds  of  said  sale.  The  assign- 
ment is  of  "any  balance  due  me  under  deed 
of  trust, ' '  and  the  trustee  Ward  is  directed 
to  pay  to  Edward  M.  Tidball,  trustee,  any 
balance  due  to  me  after  the  payment  of  my 
liabilities  under  the  trust  in  which  he  is 
trustee. ' ' 

The  deed  in  which  Mr.  Ward  is  trustee, 
conveys  the  land  in  question  upon  trust,  to 
secure  the  payment  of  $1,265.45,  with  legal 
interest    thereon,  from   the  30th  of  August 

1856  until  paid,  to  O.  R.  Funsten  and 
693    the  other  ^heirs  at   law  of  Elizabeth 

Funsten  deceased;  being  the  balance 
of  purchase  money  for  the  said  tract  of 
land,  due  from,  and  unpaid  by,  the  said 
Hugh  H.  McGuire,  to  the  said  O.  R.  Funsten 
and  the  other  heirs  at  law  as  aforesaid,  for 
the  use  of  said  David  Funsten 's  widow 
and  children.  And  the  trustee,  in  default 
of  payment,  six  months  after  default  of  pay- 
ment is  made,  is  upon  request,  &c. ,  required 
to  make  sale,  and  out  of  the  proceeds  "to 
pay  all  the  necessary  expenses,  and  the  said 
debt  and  interest,  and  the  remainder  to  pay 
over  to  the  said  Hugh  McGuire."  There 
is  no  mention  of,  nor  allusion  to  any  claim 
of  James  L.  Cross.  What  was  due  under 
that  deed  of  trust  to  Hugh  McGuire,  if  it 
was  not  the  balance  of  the  proceeds  of  sale 
after  satisfying  the  Funsten  debt  and  ex- 
pense of  sale,  &c.?  Whatever  that  balance 
was,  whatever  McGuire  was  entitled  to 
demand  of  the  trustee  Ward,  under  the 
terms  of  that  deed,  was  transferred  and 
vested  by  his  said  deed  of  assignment,  in 
Tidball  trustee,  to  secure  the  debts  due 
from  the  assignee  to  Marshall,  and  to 
certain  debts  for  which  said  Marshall  and 
William  D.  McGuire  are  his  endorsers  and 
security.  It  is  very  clear  that  the  assign- 
ment is  not  made  subject  to  any  claim  of 
Cross  against   McGuire,  and  that  Ward  the 
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661  *Wa8h.,  Cin.  &  St.  Louis  R.  R.  Co.  v. 

Switzer. 

September  Term,  1875,  Staunton. 

I.  Bmlnent  Domain— Appraisement  by  Commlsalonen 
— Teetlmony.— Wben  commissioners  are  appointed 
by  a  Ck>anty  or  Corporation  conrt,  nnder  S  6,  cb.  56, 
of  tbe  Code  of  1860,  for  tbe  purpose  of  ascertaininff 
wbat  will  be  a  just  compensation  to  the  tenant  of 
the  freehold  for  land  taken  for  a  work  of  internal 
improvement,  it  is  the  duty  of  such  commissioners 
to  hear  all  the  legal  and  relevant  testimony  offered 
by  either  party  bearing  upon  the  question  of  such 
compensation. 

a.  Same— 5ame— Same— Refusal  to  Hear  Such  Testi- 
mony.—The  refusal  of  the  commissioners  to  hear 
such  testimony,  when  offered  In  due  time,  is  of 
itself  sufficient  to  vacate  their  report. 

3.  5ame— Same— Report— Objections  to  Same.— When 
such  report  is  returned  to  the  court  either  party 
may  show  cause  against  Its  confirmation,  upon  the 
ground  of  excessive  or  inadequate  compensation, 
improper  conduct  of  the  commissioners  In  refus- 
ing or  failing  to  hear  legal  and  proper  evidence,  or 
by  proof  of  any  other  fact  tending  to  show  that 
said  report  ought  not  to  be  confirmed. 

4.  Same— Same— Open  to  Investigation— Notice.— Un- 
der the  statute  all  matters  affecting  the  validity 
of  the  report  and  the  action  of  the  commissioners 
are  open  for  Investigation  without  notice. 

5.  Same— Same— Motion  to  Set  Aside.— On  the  motion 
of  the  company,  a  rule  is  made  on  the  tenant  of 
the  freehold  to  show  cause  why  the  report  and 
assessment  of  the  commissioners,  made  in  such  a 
case,  should  not  be  set  aside,  upon  the  ground  that 
said  assessment  is  excessive;  and  why  other  com- 
missioners should  not  make  said  assessment. 
Upon  the  hearing  the  company  will  not  be  confined 
to  the  specific  objection  therein  suggested  to  the 
confirmation  of  the  report:  but  the  company  may 
impeach  it  by  showing  that  the  commissioners  had 
improperly  refused  or  failed  to  hear  legal  testi- 
mony offered  by  the  company  upon  the  question  of 
compensation  and  damage. 

6.  Sama— Same— Same.— If  the  tenant  may  be  sur- 
prised by  the  offer  of  testimony  on  matters  not 
referred  to  In  the  rule,  it  is  competent  for  the 
court  to  continue  the  hearing  to  a  future  day  or 
term. 

At   the   August    term    1873    of  the 

662  County  court  of  *Rockingham,  on  the 
motion  of  the  Washington,  Cincinnati 

and  St.  Ivouis  Narrow  Gauge  Railroad  Com- 
pany, commissioners  were  appointed  to 
ascertain  the  damages  which  would  be 
sustained  by  D.  M.  Switzer  and  others  by 
the  passage  of  the  road  of  the  company 
through  their  lands.  In  October  1873,  the 
commissioners  made  their  report,  by  which 
they  fixed  the  amount  to  be  received  by 
Switzer  at  SI, 250.  And  thereupon,  at  the 
November  term  of  the  court,  upon  the 
motion  of  the  company  a  rule  was  made 
upon  said  Switzer  to  show  cause  why  said 
report   and   assessment   should   not    be    set 

The  principal  case  Is  cited  in  The  B.  &  O.  R.  R.  Ck). 
V.  The  P.  W.  &  Ky.  R.  R.  Co.,  17  W.  Va.  847,  for  the 
rule  that.  "All  matters  affecting  the  validity  of  the 
report  and  the  action  of  the  commissioners  are  open 
for  investigation  without  notice,  rule  or  pleading." 


aside,  upon  the  ground  that  the  said 
ment  is  excessive,  and  why  other  commis- 
sioners should  not  be  appointed  to  make 
said  assessment. 

The  case  came  on  to  be  heard  upon  the  role 
in  March  1874 ;  and  in  the  progress  of  the 
trial  the  plaintiff  proposed  to  prove  that 
the  commissioners  had  acted  improperly  in 
favor  of  the  defendant,  Switzer,  in  the  as- 
sessment of  damages  in  this — ^that  they  had 
refused  to  hear  any  evidence  on  the  pait 
of  the  plaintiff  to  show  what  "was  the  dam- 
age to  the  land  of  defendant,  and  what  in- 
jury he  would  sustain  by  the  making  of 
said  road  through  his  land  as  proposed, 
though  the  said  plaintiff,  while  the  said 
commissioners  were  engaged  in  their  as- 
sessment of  said  damages,  offered  and  de> 
sired  to  do  so,  having  the  witnesses  present 
for  that  purpose.  To  the  introduction  of 
this  evidence  the  defendant  objected,  upon 
the  ground  that  under  the  order  entered  in 
this  cause,  at  the  November  term  1873  of 
the  court,  the  plaintiff  could  introduce  no 
evidence  except  to  show  that  the  damages 
assessed  by  the  commissioners  to  said 
Switzer  were  excessive ;  and  that  the  plain- 
tiff could  not  move  to  set  aside  said  report 
upon  any  ground  but  that  named  in  said 
order,  viz :  excessive  damag-es  allowed 
663  to  said  defendant;  *^which  objection 
was  sustained  by  the  court;  and  all 
the  evidence  excluded  except  such  as  related 
to  the  question  of  excessive  damages.  To 
which  opinion  of  the  court  the  plaintiff  ex- 
cepted. 

After  the  introduction  of  the  evidence,  as 
to  the  description  of  the  land,  and  of  a 
number  of  witnesses  by  both  parties  as  to 
the  damages  which  would  be  sustained  bj 
the  making  the  road  through  the  land  of 
the  defendant,  who  differed  widely  in  their 
estimate— those  of  the  plaintiff  fixing  them 
at  from  $J00  to  $800,  and  those  of  the  de- 
fendant estimating  them  at  from  SI,  100  to 
$1,200 — the  court  confirmed  the  report  of  the 
commissioners,  and  ordered  the  said  sum  of 
$1,250  to  be  paid  to  Switzer.  To  which 
opinion  of  the  court  the  plaintiff  excepted. 
The  company  thereupon  took  the  case  to  the 
Circuit  court  of  the  county,  where  the 
judgment  was  affirmed;  and  they  then 
applied  to  this  court  for  a  supersedeas; 
which  was  allowed. 

Compton,  for  the  appellant. 

G.  G.  Grattan  and  Robt.  Johnston,  for  the 

appellee. 

Staples,  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  when  the 
commissioners  are  appointed  by  a  County 
or  Corporation  court,  under  the  provisions 
of  section  6,  chapter  56,  Code  of  1860,  for 
the  purpose  of  ascertaining  what  will  be  a 
just  compensation  to  the  tenant  ot  the  free- 
hold for  land  taken  for  a  work  of  internal 
improvement,  it  is  the  duty  of  such  com- 
missioners to  hear  all  the  legal  and  relevant 
testimony    offered   by  either  party  bearing 
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upon  the  question   of  such   compensation; 

axid*  the   refusal    or   failure    of  the    com- 

missioaers   to  hear    such   testimony, 

664    *when  offered  in  due  time,  is  of  itself 

sufficient  to  vacate  their  report. 

The  court  is  further  of  opinion,  that  when 
such  report  is  returned  to  the  County  or 
Corporation  court,  either  party  may  show 
cause  ag'ainst  its  confirmation,  upon  the 
gxound  of  excessive  or  inadequate  com- 
pensation and  damag'es,  improper  conduct 
of  the  commissioners  in  refusing  or  failing 
to  hear  leg-al  and  proper  evidence,  or  by 
proof  of  any  other  fact  tending  to  show 
that  said  report    ought   not  to   be  adopted. 

The  court  is  further  of  opinion,  that  the 
rule  awarded  by  the  County  court  of  Rock- 
ingham at  the  September  term  1873,  at  the 
instance  of  the  appellant,  did  not  have 
the  effect  of  confining  the  appellant  to  the 
specific  objection  therein  suggested  to  the 
confirmation  of  the  commissioner's  report: 
but  it  was  competent  for  the  appellant,  not- 
'withstanding  the  rule  aforesaid,  to  impeach 
said  report,  by  showing  the  commissioners 
had  improperly  refused  or  failed  to  hear 
legal  testimony  offered  by  the  appellant 
upon  the  question  of  compensation  and 
damage  aforesaid. 

The  court  is  of  opinion  that,  according  to 
a  proper  interpretation  of  the  statute,  all 
matters  affecting  the  validity  of  the  report 
and  the  action  of  the  commissioners  are 
open  for  investigation  without  notice,  rule 
or  pleading.  The  rule  awarded  as  afore- 
said in  this  case  was  therefore  unnecessary, 
and  cannot  be  held  to  deprive  the  appellant 
of  a  plain  right  conferred  by  the  statute.  If 
the  County  court  had  just  reason  to  appre- 
hend that  the  appellee  might  be  surprised  by 
the  admission  of  evidence  of  matters  not 
mentioned  in  the  rule,  it  was  competent 
and  proper  to  postpone  the  investigation  to 
such  future  day  or  term,  at  the  costs  of 
the  appellant,  as  might  afford  the  appel- 
lee   sufficient  time  to    meet  the  additional 

grounds  of  objection. 
666  *The  court  is  therefore  of  opinion 
that  the  County  court  of  Rockingham 
erred  in  refusing  to  hear  the  evidence  set 
out  in  the  first  bill  of  exceptions;  and  the 
Circuit  court  erred  in  refusing  to  set  aside 
the  judgment  of  the  County  court  for  the 
error  aforesaid. 

And  this  court  proceeding  to  render  such 
judgment  as  the  said  Circuit  court  ought  to 
have  rendered,  it  is  considered  by  the  court 
that  the  judgment  of  the  County  court  of 
Rockingham  be  reversed  and  annulled ;  that 
a  new  trial  be  awarded  the  appellant,  upon 
which  trial  the  evidence  aforesaid,  if  again 
offered,  is  to  be  received.  And  the  case  is 
remanded  to  the  said  Circuit  court,  for 
further  proceedings  to  be  had  in  conformity 
with  the  views  herein  expressed. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing,  and    filed  with   the  record,  that 


the  evidence  offered  by  the  appellant,  and 
set  out  in  its  first  bill  of  exceptions,  was 
relevant  and  proper  evidence,  and  the 
County  court  of  Rockingham  erred  in  refus- 
ing to  hear  the  same ;  and  for  said  error  the 
said  Circuit  court  ought  to  have  reversed 
the  judgment  of  said  County  court,  instead 
of  affirming  the  same.  It  is  therefore  con- 
sidered by  the  court  that  the  judgment  of 
the  Circuit  court  be  reversed  and  annulled, 
and  that  the  defendant  in  error  pay  to  the 
plaintiff  in  error  its  costs  incurred  in  the 
prosecution  of  the  appeal  and  supersedeas 
aforesaid  here.  And  this  court  proceeding 
to  render  such  judgment  as  the  said  Circuit 

court  ought  to  have  rendered,  it  is 
666     considered  that  the  judgment  *of  the 

County  court  be  reversed  and  annulled, 
and  that  the  defendant  in  error  pay  to  the 
plaintiff  in  error  its  costs  by  it  expended  in 
the  prosecution  of  the  appeal  and  super- 
sedeas before  said  Circuit  court.  And  it  is 
further  considered  that  a  new  trial  be 
awarded  the  plaintiff  in  error,  upon  which 
new  trial,  if  the  evidence  aforesaid  is  again 
offered,  it  is  to  be  received  by  the  court. 
And  the  case  is  remanded  to  the  said  Circuit 
court,  to  be  proceeded  with  in  conformity 
with  the  views  herein  expressed;  which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Rockingham  county. 

Judgment  reversed. 


667        *Moore  &  als.  v.  Harnsberger's 

Ex'ors. 

September  Term,  1875,  Staunton. 
1.  Sale  off  Land  by  Executors— Conffederate  Currency.— 

A  sale  of  land  by  executors  lu  October  1882,  held, 
upon  the  time  of  sale,  the  surrounding  circum- 
stances and  the  eridence,  to  have  been  made  with 
reference  to  Confederate  States  treasury  notes  as 
the  standard  of  value,  and  therefore  that  the  pur- 
chase money  was  to  be  scaled  as  of  the  date  of  the 
sale. 

3.  Same— 3ame— Time  of  Scaling:.*— A  case  in  which 
the  value  of  the  land  at  the  time  of  the  sale  was 
to  be  the  proper  measure  of  recovery. 

3.  Same— Tender. t— An  offer  by  a  purchaser  to  one  of 
the  executors,  a  short  time  after  it  fell  due,  to  pay 
the  first  bond  due  for  the  purchase  money,  he  not 
showinfiT  any  money,  was  not  a  srood  tender. 

This  was  a  suit  in   equity  in   the   Circuit 
court  of   Rockingham    county,    brought  in 

*Conffe4.erate  Currency— Time  of  Scaling.— See  A»hby 
V.  Porter,  26  Gratt.  456,  and  noU. 
tTender    In  Confederate    Honey  —  Failure  to  Show 

Money.— For  Instances  of  an  offer  to  pay  In  Confeder- 
ate money  being  held  not  a  food  tender,  see  Myers  v. 
Whitfield.  22  Gratt.  780:  Moses  v.  Trice.  21  Gratt.  566; 
Merewether  v.  Dowdy.  25  Gratt.  282:  Steams  v. 
Mason,  24  Va.  484.  But  distinf  uish  Compton  v.  Major, 
80  Gratt.  180.  where  such  tender  was  held  to  be  g-ood. 
The  principal  case  is  cited  in  Shank  v.  Groff,  45  W. 
Va.  643,  82  S.  E.  Rep.  248,  for  the  proposition  that  to 
constitute  a  srood  tender  the  money  must  be  shown. 
See  also,  25  Am.  &  Bug.  £nc.  Law  916. 
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December  1872,  by  George  Hamaberger  and 
N.  K.  Trout,  executors  of  Jacob  Harns- 
berger,  deceased,  against  Samuel  Simmons, 
John  H.  Moore  and  others,  to  subject  a  tract 
of  land  sold  by  the  executors  to  Samuel 
Simmons,  and  by  Simmons  afterwards  sold 
to  the  other  parties.  The  defendants  in- 
sisted that  the  land  was  sold  with  reference 
to  Confederate  money  as  the  standard  value, 
and  that  the  purchase  money  should  be 
scaled. 

It  appears  that  Jacob  Hamsberger  died  in 
1861,  and  that  the  tract  of  land  in  question, 
which  contained  one  hundred  and  forty 
acres,  was  appraised  by  appraisers  appointed 
for  the  purpose,  at  thirty-five  dollars  per 
acre  as  its  cash  value  in  good  money.  It 
was  sold  by  the  executors  at  public  auction 
on  the  17th  of  October,  1862,  upon  the 
668  terms  of  one-fourth  cash,  and  *the 
balance  on  a  credit  of  one,  two  and 
three  years,  without  interest,  a  lien  for  the 
deferred  payments  to  be  reserved  in  the  deed, 
and  it  was  purchased  by  Samuel  Simmons. 
The  terms  seem  to  have  been  in  writing 
and  read  at  the  sale,  but  the  writing  was 
lost.  Nothing  seems  to  have  been  said  in 
them  as  to  the  kind  of  money  which  would 
be  received  m  payment  of  the  purchase 
money.  On  this  question  and  as  to  the 
value  of  the  land  a  great  many  witnesses 
were  examined  by  both  plaintiffs  and  de- 
fendants. It  appears  that  the  land  was 
cried  for  some  time  and  thirty-five  dollars 
had  been  bid,  when  the  bidding  ceased  for 
ten  or  fifteen  minutes,  when  the  enquiry 
was  made  by  a  bidder  in  the  crowd  as  to  the 
kind  of  money  which  was  paid,  and  an 
answer  was  given  by  one  of  the  executors, 
the  other  being  present  and  hearing  it.  Of 
the  precise  form  of  the  question  and  the 
answer  the  witnesses  differ.  The  executors 
were  examined  as  witnesses,  and  their  testi- 
mony is  stated  by  Judge  Moncure  in  the 
opinion  of  the  court.  They  and  the  crier 
say  that  they  said  they  would  take  Confed- 
erate money  for  the  cash  payment,  but  thev 
did  not  say  they  would  take  it  for  the  de- 
ferred payments.  A  number  of  witnesses 
understood  them  as  consenting  to  take  Con- 
federate money  for  the  whole.  After  this 
enquiry  was  made  and  answered,  the  bid- 
ding was  renewed,  and  the  land  was  knocked 
off  to  Samuel  Simmons,  at  fifty-five  dollars 
per  acre.  And  he  thereupon  paid  the  cash 
payment  in  Confederate  money,  and  exe- 
cuted his  three  bonds,  each  for  Sl,931.87J>^, 
payable  in  one,  two  and  three  years;  and 
the  land  was  conveyed  to  him,  reserving  a 
lien  for  the  purchase  money. 

As  to  the  value  of  the  land  in  good  money 
the  witnesses,  and  they  were  numerous, 
differed  greatly.  A  number  of  them 
fixed  it  at  $35  per  acre  cash ;  others 
689  ^thought  it  was  worth,  on  the  terms 
of  credit  given  at  the  sale,  from  fifty- 
five  to  sixty  dollars,  and  this  especially  if 
the  cash  payment  was  to  be  made  in  Confed- 
erate monev. 

There  was  evidence  that  after  the  first 
bond  fell  due  Moore,  one  of  the  purchasers 
from  Simmons,  proposed   to  N.    K.  Trout, 


one  of  the  executors,  to  pay  it,  but  Trooi 
declined  to  receive  it.  He  however,  showed 
no  monev  to  Trout. 

The  cause  came  on  to  be  heard  on  th« 
4th  day  of  February  1874,  when  the  court 
held  that  the  bonds  sued  on  in  the  cause 
were  not,  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  to  be  fnl- 
filled  and  performed  in  Confederate  States 
treasury  notes,  and  were  not  entered  into 
with  reference  to  such  notes  as  a  standard 
of  value.  And  it  being  agreed  that  the  de- 
fendants or  some  of  them  were  entitled  to 
credits  on  the  notes,  the  cause  was  referred 
to  a  commissioner  to  take  an  account  of  anj 
payments  or  set-offs  to  which  they  or  any 
of  them  might  be  entitled.  And  the  com- 
missioner, was  also  directed  to  ascertain  the 
order  of  priority  in  which  the  lands  par- 
chased  by  Simmons  were  subsequently  sold 
to  the  other  defendants. 

The  commissioner  made  his  report,  show- 
ing that  after  allowing  the  parties  their 
cr^ts,  there  was  due  on  the  15th  of  April 
1874,  on  said  bonds  $4,245.65J^,  all  principal, 
and  also  showing  the  order  in  which  the 
other  defendants  had  purchased  from  Sim- 
mons. And  the  cause  came  on  to  be  heard 
on  the  25th  of  April  1874,  when  the  coort 
confirmed  the  report,  and  made  a  decree 
aguinst  Samuel  Simmons  for  the  said  sum 
of  four  thousand  two  hundred  and  forty-five 
dollars  and  sixty-five  and  a  half  cents,  with 
interest   and  costs.     And   if  the  said  sum 

was  not  paid  within  ninety  days, 
870    *the  lands  were  directed   to   be  soW, 

selling  the  lands  last  sold  first,  and 
so  on.  And  thereupon  John  H.  Moore  and 
the  other  purchasers  from  Simmons,  applied 
to  this  court  for  an  appeal,  which  was 
allowed. 

John  E.  Roller,  for  the  appellants. 

Compton,  for  the  appellees. 

Moncure,  P.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  contract 
made  on  the  17th  day  of  October  1862,  be- 
tween N.  K.  Trout  and  George  Hamsberger, 
executors  of  Jacob  Hamsberger  deceased, 
and  Samuel  Simmons,  for  the  sale  by  the 
former  to  the  latter  of  a  tract  of  land  sit- 
uated in  Rockingham  county,  containing 
about  one  hundred  and  forty  and  one-half 
acres,  at  $55  per  acre,  on  the  terms  of  one- 
fourth  in  hand  and  the  balance  in  three  eqnal 
annual  payments,  with  a  vendor's  lien  to 
secure  them,  was  made  and  entered  into 
with  reference  to  Confederate  States  treas- 
ury notes  as  a  standard  of  value.  That  the 
hand  payment  of  one-fourth  of  the  purchase 
money  was  agreed  to  be  paid,  and  was 
actually  paid,  in  Confederate  States  treastuy 
notes,  is  admitted  by  all  parties.  And  the 
only  question  is,  as  to  the  deferred  instal- 
ments of  the  purchase  money,  whether  they 
are  payable  according  to  their  par  amount, 
in  good  money,  or  according  to  the  amoont 
due,  on  the  supposition  that  the  contract 
was  made  in  reference  to  the  said  standard 
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of  value,  as  well  in  reg'ard  to  the  deferred 
instalments,  as  in  regard  to  the  hand  pay- 
ment of  the  purchase  money.  Our  opinion, 
as  has  already,  in  effect,  been  stated,  is, 
that  in  regard  to  both,  the  contract  was 
made    with    reference  to   said   standard  of 

value. 
^7 1  *Beyond  all  question,  if  the  sale  had 

been    entirely     for   cash,    the   whole 
a.mount  of  the  purchase  money  would  have 
been  received  in  Confederate  States  treas- 
ury   notes,    and  the  contract  in   that   case 
would  have  been  made  in  reference  to  them 
as  a  standard  of  value.      But  the  difficulty 
arose    from  the   fact,  that  the   payment   of 
three-fourths  of  the    purchase  money   was 
by    the   contract   deferred,    and   there   was 
dang-er  of  the  depreciation  of   the  currency 
before  the  money  became  payable,  and  there 
was  doubt  as  to   what    the  amount  of  the 
depreciation    would   be.     In    this    state    of 
thin^,  it   was   difficult,  if  not   impossible, 
to  fix  upon  a   certain    medium   of  payment 
of  the  deferred  instalments  which  would  do 
justice  to  both  parties.     The  purchaser  was 
of  course  unwilling'  to  agree   to  pay  specie 
or  its  equivalent,  having  contracted  in  refer- 
ence to  a  lower  standard  of  value ;  and  the 
vendors  were  no  doubt  unwilling   to  agree 
to  receive  Confederate  States  treasury  notes 
at  par  in  payment,  without  reference  to  the 
extent  of  depreciation    at   the   time  of  the 
maturity   of  the   deferred   instalments  re- 
spectively.    Had  the  bonds  been,  in  terms, 
for  the  payment  of  Confederate  States  treas- 
ury notes,  they  might,  and  no  doubt  would, 
have  been   construed    as   contracts   for  the 
delivery  of  a  commodity,  and   would   have 
been  soluble  by  the  payment  of  the  amount 
in  such  notes,  however  greatly  depreciated 
they  might  have   been   at   the  time  of  the 
maturity    of  the    bonds.     All  that  could  be 
done  therefore,  in  justice  to  all  parties,  was 
to  make  their  contract  in  reference  to  Con- 
federate States  treasury  notes  as  a  standard 
of  value.    If  they  remained  of  the  same  value 
at  the  maturity  of  the  bonds  there  would  be 
no  difficulty.     But  if  they  materially  depre- 
ciated in  value  by  the  time  of  the  maturity 
of  the  bonds,  then  justice   could  be  done  by 
the  payment  of  the  value  of   the  same 
672     amount  of  ^Confederate  States  treas- 
ury notes  at  the  date  of  the  contract, 
to  be  ascertained  by  the  best  rule  that  could 
be  adopted  for  the  purpose. 

That  the  contract  was  made  with  ref- 
erence to  Confederate  States  treasury  notes 
as  a  standard  of  value,  is,  we  think,  very 
obvious;  whether  we  look  at  the  time  at 
which  it  was  made  and  the  surrounding 
circumstances,  or  to  the  evidence  in  the 
case.  The  sale  was  made  on  the  17th  day 
of  October,  1862,  when  the  only,  or  almost 
only,  currency  which  existed  was  Confed- 
erate States  treasury  notes,  and  that  had 
been  almost  the  only  currencv  for  a  long 
time  before.  The  1st  day  of  January  1862, 
nearly  ten  months  before  the  date  of  the 
sale,  was  the  day  prescribed  by  law  as  the 
day  between  which  and  the  10th  day  of 
April  1865  it  was  made  lawful  for  either 
party  to  a  contract  to  show,  by  parol  or  other 


relevant  testimony,  what  was  the  true  under- 
standing and  agreement  of  the  parties 
thereto,  either  express  or  to  be  implied,  in 
respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  fulfilled  or  performed, 
or  with  reference  to  which  as  a  standard  of 
value  it  was  made  and  entered  into.  Such 
was  the  rarity  of  making  a  sale  of  real 
estate  for  anything  else  than  Confederate 
States  treasury  notes,  or,  at  all  events, 
for  specie  or  its  equivalent ;  and  such  was 
the  difficulty,  if  not  impossibility  of  mak- 
ing such  a  sale  for  specie  or  its  equivalent, 
at  or  about  the  time  of  the  sale  in  this 
case,  to-wit,  the  17th  of  October  1862,  that 
strong  and  clear  evidence  of  an  intention 
to  make  such  a  sale  at  or  about  that  time 
ought  to  be  required  to  prove  the  fact. 
A  sale  at  such  a  time,  under  such  circum- 
stances, and  in  the  absence  of  any  such 
evidence,  ought  to  be  construed  to  be  a  sale 
in  reference  to  Confederate  States  treasury 
notes  as  a   standard  of  value.     So  far 

673  from  there  being  in  this  *case  strong 
and  clear  evidence  of  such  an  inten- 
tion, the  great  mass  and  weight  of  the  evi- 
dence sustains  the  contrary.  A  great  num- 
ber of  witnesses  were  examined  in  the  case, 
some  fifteen  or  twenty  on  each  side.  And 
most  of  them  examined  on  the  side  of  the 
purchaser  testify  to  the  fact  that  the  sale 
was  made  in  reference  to  Confederate 
States  treasury  notes  as  a  standard  of  value, 
as  well  in  reference  to  the  deferred  instal- 
ments of  the  purchase  money  as  the  hand 
payment.  Indeed,  as  we  have  seen,  in 
regard  to  the  hand  payment,  it  is  admitted 
on  all  sides  that  such  was  the  case,  and 
that  the  money  was  paid  and  received 
accordingly.  While  many  witnesses  testify 
that  the  sale  was  according  to  the  same 
standard  of  value  in  reference  to  the  de- 
ferred instalments  also,  only  one  or  two  of 
them  testify  to  the  contrary.  The  most 
important  of  these  is  certainly  one  of  the 
executors  themselves,  N.  K.  Trout,  who, 
no  doubt,  and  as  we  happen  to  know,  was 
in  all  respects  worthy  of  confidence.  He 
admits,  however,  that  his  co-executor,  a 
son  of  the  testator,  was  the  chief  actor  in 
making  the  sale;  and  he  testifies  as  to 
what  was  said  and  done  at  a  sale  which 
transpired  many  years  before  he  gave  his 
testimony.  This  witness  testifies  that 
''after  the  land  had  been  up  some  time,  the 
impression  seemed  to  prevail  that  we  would 
not  take  the  then  currency  (Confederate 
money ) ;  there  was  a  suspension  of  probably 
ten  to  fifteen  minutes,  and  we  had  a  con- 
ference with  the  legatees,  and  announced 
that  we  would  take  the  payment  of  that 
day,  the  down  payment,  in  Confederate 
money,  but  would  not  agree  to  bind  our- 
selves to  take  the  deferred  payments  in  Con- 
federate money.  I  recollect  with  great  dis- 
tinctness, while  standing  by  the  auctioneer, 
being  asked  by  some  person  in  the  crowd: 
'Will    you    take    the     payment    which     is 

to   be     made    to-day    in    Confederate 

674  *money?'  I  responded:  'Yes,  we  will.' 
The  interrogator  then  said:  'Will  you 

require  the   deferred   payments   in   gold  or 
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472,8  Am.  Dec.  751;  Selby  ▼.  Morg'an,  8  Ijeiffh  577; 
Brockenbrooffh  y.  Spindle,  17  Gratt  21;  Town  of 
Danville  v.  Sntherlln,  20  Gratt  571. 

A  contract  for  the  toff  of  80,000  U.  S.  8  per  cent 
stock,  to  be  delivered  and  reffolarly  transferred  on 
a  fntnre  day,  for  80,000  current  money  in  hand  paid 
is  not  usurious.  Bull  v.  Doufflas,  4  Munf.  808.  8  Am. 
Dec.  518. 

Sale  of  Negotiable  Note.— Where  the  maker  of  a 
negotiable  note,  payable  to  his  own  order,  endorses 
it  and  sells  it  through  a  third  person  at  a  rate  of 
interest  greater  than  that  allowed  by  law.  the  trans- 
action is  not  usurious,  provided  the  purchaser  does 
not  know  the  character  of  the  note,  or  that  it  is  sold 
for  the  benefit  of  the  maker.  Hansbrough  v.  Bay- 
lor, 2  Munf.  86;  Taylor  v.  Bruce,  Gilm.  42;  Whltworth 
V.  Adams,  5  Rand.  833;  Brummel  v.  Enders,  18  Gratt. 
878;  Gimmi  v.  Cullen,  20  Gratt.  489;  Town  of  Danville 
V.  Sutherlin,  20  Gratt.  566;  Moseley  v.  Brown,  76  Va. 
421 ;  Bailey  v.  HiU,  77  Va.  402. 

Brokerage.— Where  one  contracts  to  pay  another 
certain  sums  as  brokerage  to  negotiate  a  loan  for 
him,  and  also  to  pay  attorney's  fees  for  making 
abstracts  of  title  to  the  property  whereon  the  loan 
Is  to  be  secured,  such  sums,  not  being  for  the  loan  or 
forbearance  of  money,  do  not  constitute  usury, 
though  they  exceed  lawful  interest  Keagy  v. 
Trout  86  Va.  800,  7  a  E.  Rep.  829. 

Credit.— On  a  contract  to  secure  the  price  or  value 
of  work  and  labor  done  or  to  be  done,  or  of  property 
sold,  the  contracting  parties  may  agree  on  one  price 
If  cash  be  paid,  or  on  a  higher  price  if  time  be  given, 
and  this  higher  price  may  be  either  a  lump  sum,  or 
a  per  cent  on  the  cash  price.  In  neither  case  is  the 
transaction  usurious.  It  is  not  a  loan  of  money,  nor 
the  forbearance  of  a  debt  but  simply  the  contract 
price  of  work  and  labor,  or  property  sold.  Evans  v. 
Rice,  06  Va.  50,  80  S.  E.  Rep.  468;  Graeme  v.  Adams.  28 
Gratt  225, 14  Am.  Rep.  180. 

But  where  a  person,  in  response  to  an  application 
to  lend  money,  furnishes,  at  exorbitant  prices, 
stocks  orother  property,  instead  of  the  money,  or  as  a 
condition  upon  which  it  is  advanced,  the  transaction 
is  a  loaiuand  .usurious.  Gibson  v.  Fristoe,  .1  Call  62. 1 
Am.  Dec.  502;  Douglass  v.  McChesney,  2  Rand.  109; 
StribbUng  V.  Bank  of  the  Valley,  5  Rand.  182;  Clark- 
son  V.  Garland,  1  Leigh  147;  Raynolds  v.  Carter,  12 
Leigh  166.  87  Am.  Dec  642;  Brockenbrough  v.  Spindle, 
17  Gratt  21. 

Where  a  bank  had  recovered  judgments  against 
two  of  its  debtors,  and.  upon  their  application,  had 
given  them  a  long  indulgence  uxx)n  their  agreement 
to  give  real  security  for  the  debts,  and  to  pay  the 
attorney  of  the  bank  all  the  costs  of  the  suits  and  the 
commission  which  the  bank  had  agreed  to  pay  him 
for  collecting  and  securing  the  debt  the  agreement 
between  the  bank  and  the  debtors,  and,  therefore, 
the  note  for  the  commission  to  the  attorney,  were 
held  to  be  usurious.    Toole  v.  Stephen,  4  Leigh  581. 

In  Graeme  v.  Adams,  28  Gratt  282.  14  Am.  Rep.  180. 
the  words  of  the  statute  were  Interpreted  as  fol- 
lows: "The  legislature  uses  two  words,  *loan,'  'for- 
bearance.' It  did  not  use  those  two  words  in  the 
same  sense.  When  the  word  loan  was  used,  it  meant 
*a  delivery  of  something  to  another  for  his  tempo- 
rary use,  which  he  is  to  return  to  its  owner  at  the 
expiration  of  his  term.*  A  forbearance  is  the  giving 
of  a  day  for  the  return  of  the  loan ;  or,  more  properly, 
signifies  the  giving  a  further  day  when  the  time 
originally  agreed  on  is  past"  In  this  case,  where 
there  was  a  contract  to  build  certain  houses  which 


stipulated  that  the  deferred  payments  should  bear 
7H  per  cent  interest  it  was  held  that  if  this  pioilstoa 
was  intended  as  a  part  of  the  consideratton  fior 
building  the  houses  and  not  as  a  device  to  <rtitaSB 
more  than  legal  interest  for  the  loan  or  forbeanaoe 
of  money,  it  was  not  usurious. 

An  extension  of  time,  given  to  a  surety  in  a  deed 
of  trust  to  secure  a  debt  in  consideratioa  of  Ids 
executing  a  new  deed  of  trust  is  a  "loan  of  moneys 
within  the  meaning  of  the  statute.  Hopkins  v. 
Koonce,  6  Gratt  887. 

Where  there  is  no  loan,  or  forbearance  to  oollect 
an  existing  debt,  there  can  be  no  qsuiT'  Mycn  v. 
Williams,  86  Va.  621, 8  S.  £.  Rep.  488. 

Profits.— An  agreement  to  set  the  profits  of  the 
mortgaged  subject  against  the  interest  of  the  moner 
lent  is  usurious,  if  they  exceed  the  legal  rate  of 
interest    Robertson  v.  Campbell,  2  Gall  481. 

9.  A  Contract  or  Assnranoe  for  a  Oreater  Rate  Tka 
is  Allowed  by  Law.— It  is  settled  in  Virginia  that 
taking  the  discount  in  advance,  upon  diaooonting  a 
note  at  bank,  is  not  usurious;  and  that  including  the 
day  of  payment  of  the  first  note  in  the  Becood. 
whereby  the  bank  receives  under  each  note  Interat 
for  the  same  date,  is  not  usury.  Stribbling  v.  Bank 
of  the  Valley.  5  Rand.  132;  Crump  v.  Nicholas.  5 
Leigh  251 ;  State  Bank  of  N.  C.  v.  Cowan,  8  Leigh  SB; 
Parker  v.  Cousins.  2  Gratt  872,  44  Am.  Dec  888:  Bank 
V.  MandeviUe,  Fed.  Cas.  No.  860, 1  Cranclt  C  C.  SBB. 
See  statutory  provisions  allowing  interest  to  be 
taken  in  advance  by  banks,  etc,  Va.  Code,  1887.11 
2810. 2820.  See  also.  2  BCin.  Inst  (4th  Ed.)  M7:  Bank  v. 
Evans,  0  W.  Va.  878. 

Interest  paid  on  a  bond  in  advance  for  three  yean, 
this  being  stated  in  the  bond,  but  paid  In  land  at  a 
price  fixed  in  reference  to  the  annual  Interest  for 
three  years,  is  not  usurious,  and  the  plaintiff  may 
prove  the  facts  at  the  trial.  Porterfleld  v.  Coiner.  I 
Gratt  56. 

Nor  is  it  usurious,  upon  a  settlement  of  accoontL 
to  take  a  bond  or  note  for  the  balance  due.  Including 
interest  and  to  receive  interest  on  such  botid  or 
note.    Brown  v.  Brent  1 H.  &  B£.  4. 

After  Maturity.— A  bond  is  not  void  for  usury  where 
it  provides  for  usurious  interest  only  after  maturity. 
Ward  V.  Comett  01  Va.  676,  22  S.  E.  Rep.  494. 

Interest  upon  Interest.— An  agreement  to  pay  Inter- 
est upon  interest  is  valid,  if  made  after  the  interest 
which  is  to  bear  interest  has  become  dne.  Stans- 
bury  V.  Stansbury,  24  W.  Va.  634;  Craig  v.  McCHUoch. 
20  W.  Va.  154;  Genin  v.  IngersoU.  11  W.  Va.  5I»:  Pln- 
dall  V.  Bank  of  Marietta.  10  Leigh  481;  ChUders  v. 
Deane.  4  Rand.  406;  Fultz  v.  Davis.  26  Gratt  9091 

Where  Principal  Is  at  Risk.— "If  the  principal,  or 
any  considerable  part  be  put  in  risk,  it  is  not  usury: 
because  the  excess  in  the  premium  is  the  conaideia- 
tion  for  that  risk."  Pbvdlkton.  P.,  in  Oibaoo  v. 
Fristoe,  1  Call  54, 1  Am.  Dec  602.  Cited  with  approval 
in  Steptoe  v.  Harvey,  7  Leigh  522;  Smith  v.  Nicholas. 
8  Leigh  850;  State  Bank  of  N.  C.  v.  Cowan.  8  Leigft 
248;  Brockenbrough  v.  Spindle.  17  Gratt.  4S:  Bool- 
ware  V.  Newton.  18  Gratt  719;  Lynchburg  v.  NorveU. 
20  Gratt  610;  Hilb  v.  Peyton,  21  Gratt  886. 

It  was  held  in  Steptoe  v.  Harvey.  7  Leigh  522.  that  a 
contract  to  lend  142  shares  of  stock,  to  be  aiterwazds 
repaid  with  172  shares  of  the  same  stock,  was  not  osn- 
rious,  since,  by  a  fall  in  the  market  price,  the  lender 
might  have  received  less  than  the  value  of  his  origi- 
nal shares. 

But  where  the  principal  debt  is  not  in  haaard.  or 
the  contingency  of  its  loss  is  slight  so  that  there  Is 
little  or  no  risk,  and  the  contract  la,  in  substance,  a 
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l£»aa  or  forbearance  of  money  at  a  greater  rate  of 
Interest  than  the  law  prescribes,  it  is  usury.  There 
are,  however,  many  contracts  of  hazard,  which  are 
recosrnized  by  the  law  as  salutary  and  convenient, 
snch  as  marine  risks.  Insurances,  etc.,  where  the 
borrowiniT  and  lending  of  money  is  not  the  real 
object  of  the  parties,  and  which  therefore  do  not 
oome  within  the  statute.  Watkins  v.  Taylor,  2  Munf . 
424:  Smith  v.  Nicholas,  8  Lelffh  890;  Boulware  v. 
New'ton,  18  Gratt  708. 

BxccM  Constltatinff  Part  of  Purchaje  Money.— 
Where  the  excess  bona  JUU  constitutes  part  of  the 
contract  price  or  purchase  money,  it  is  not  usury. 
Kraker  V.  Shields,  SOOratt,  377;  Graeme  v.  Adams, 
28  OratL  22&.  14  Am.  Rep.  180;  Evans  v.  Rice.  06  Va. 
80i  90  S.  E.  Rep.  468;  Swayne  v.  Riddle.  87  W.  Va.  201, 
16  S.  E.  Rep.  512;  Reffer  v.  O'Neal,  83  W.  Va.  160. 10  S. 
E.  Rep.  875;  CraiST  v.  McCulloch,  20  W.  Va.  148. 

Excess  In  Nature  of  a  Penalty.— Nor  is  it  usury 
where  the  excess  over  the  legal  rate  is  in  the  nature 
of  a  penalty  from  which  the  debtor  may  relieve  him- 
self by  punctual  payment  of  the  debt  Groves  v. 
Oraves.  1  Wash.  1;  Winslow  v.  Dawson,  1  Wash. 
118:  Call  V.  Scott,  4  Call  402;  Pollard  v.  Baylor,  6 
Mnnf.  488:  Campbell  v.  Shields,  6  Ijeiffh  517:  Ward 
T.  Comett,  01  Va.  676.  22  S.  £.  Rep.  404. 

Mlscalcnlation.— Nor  where  the  excess  is  bona  M$ 
the  result  of  a  miscalculation  resulting  from  the 
use  of  tables  such  as  Rowlett's  Tables.  Parker  v. 
Cousins,  2  Gratt  872,  44  Am.  Dec.  388;  Stuart  v.  Live- 
say,  4  W.  Va.  45. 

Bxpenscs  and  Charges.— Nor  where  the  excess  Is 
contracted  for  in  good  faith  to  cover  reasonable 
expenses  and  charges.  Jones  v.  Hubbard,  6  Call  211; 
Campbell  v.  Shields,  6  Leigh  517;  Long  v.  Israel.  0 
Leigh  566;  Myers  v.  Williams.  85  Va.  621.  8  S.  E.  Rep. 


CL  Statutory  Provisloiis  as  to  Rate.— The  rate  of 
interest  in  Virginia,  prior  to  May  1, 1707,  was  regu- 
lated by  the  statute  of  12  Anne,  c.  16.  This  statute 
flzed  the  rate  at  5  per  cent  per  annum  and  provided 
that  any  contract  or  assurance  for  a  greater  rate 
should  be  void  om  to  both  pHndsHtl  and  interett.  The 
rate  was  increased  to  six  per  cent  by  act  of  Novem. 
ber23, 1706  <2Suts.  at  Large,  N.  S.,  27),  with  the  same 
provision  as  to  forfeiture  of  principal  and  interest 
^where  this  rate  was  exceeded.  There  was  no  change 
In  the  rate  of  interest  from  this  time  until  the  act 
of  March  16th.  1870  (Acts  186IH70,  p.  10,  ch.  10).  By  this 
act,  six  per  cent  was  retained  as  the  legal  rate,  in  the 
absence  of  contract;  but  it  was  made  lawful  to 
Feceive  any  rate  not  exceeding  twelve  per  cent  per 
annum,  upon  which  the  parties  might  agree.  This 
statute,  also,  contained  the  provision  rendering 
contracts  for  a  greater  rate  void  as  to  both  principal 
and  interest  By  act  of  1872-73.  the  maximum  rate 
for  which  it  was  lawful  to  contract  was  reduced  to 
ei^rht  per  cent  But  the  legal  rate,  in  the  absence  of 
contract  was  still  six  per  cent  It  was  provided  also, 
that  all  contracts  and  assurances  for  a  greater  rate 
staonld  be  void  as  to  the  interest  in  excess  of  six  per 
cent  (Acts  1872-'78.  ch.  336,  p.  820;  Va.  Ck)4e  1873,  ch. 
1S7.  H  4,  5.)  By  act  of  1878-74,  the  present  provision 
as  to  interest  was  enacted,  providing  that  the  rate 
abonld,  in  no  case,  exceed  six  per  cent  per  annum, 
and  that  "all  contracts  and  assurances  made,directly 
or  indirectly,  for  the  loan  or  forbearance  of  money 
or  other  thing,  at  a  greater  rate  of  Interest  than  is 
allowed  by  the  preceding  section  (six  per  cent), 
shall  be  deemed  to  be  for  an  illegal  consideration  as 
to  the  excess  beyond  the  principal  amount  so 
loaned  or  forborne."    Va.  Code  1887,  sec.  2818. 


d.  Change  la  Statate— Where  Higher  Rate  LawfiUly 
Contracted  for.— Where  a  person  entered  into  a 
contract  which  was  legal  at  the  time,  to  pay 
a  certain  rate  of  interest  on  a  bond,  he  must 
pay  such  interest  not  only  up  to  the  maturity 
of  the  bond  but  after  maturity  till  paid,  not^ 
withstanding  a  subsequent  law  providing  for  a 
lower  rate.  Cecil  v.  Hicks.  20  Gratt  l.  26  Am.  Rep  801. 
The  court  will  compel  the  payment  of  interest  at  such 
agreed  rate,  though  the  debtor's  lands  are  placed 
In  a  receiver's  hands  at  the  creditor's  instance. 
Strayer  v.  Long.  88  Va.  715,  8  S.  E.  Rep.  872.  The 
same  rule  holds  where  the  contract  for  a  higher  rate 
is  lawful  because  not  within  the  terms  of  the  statute 
which  declares  what  transactions  shall  be  deemed 
usurious.  Evans  v.  Rice,  06  Va.  50,  30  S.  E.  Rep.  468. 
A  debt  to  be  usurious  must  be  so  in  the  beginning. 
It  cannot  be  made  so,  by  subsequent  events.  Ward 
V.  Comett  01  Va.  078,  22  S.  E.  Rep.  404. 

Such  higher  or  conventional  rate  continues,  there- 
fore, after  maturity  till  payment  where  the  excess 
over  the  legal  rate  is  in  the  nature  of  a  penalty 
from  which  the  debtor  may  relieve  himself  by 
punctual  pa3rment  of  the  debt  Pollard  v.  Baylor,  6 
Munf.  433;  Campbell  v.  Shields.  6  Leigh  517;  Ward  v. 
Comett  01  Va.  676.  22  S.  E.  Rep.  404,  so  where  the 
excess  constitutes  part  of  the  contract  price  or  pur- 
chase money,  or  for  any  other  reason  does  not  f al.l 
within  the  statute  of  usury.  See  Kraker  v.  Shields, 
20  Gratt  377;  Graeme  v.  Adams,  23  Gratt  2S5,  14  Am. 
Rep.  180;  Evans  v.  Rice,  06  Va.  60, 80  S.  E.  Rep.  468. 

Where  an  annuity  ^as  bequeathed  in  1701,  while 
the  legal  rate  of  interest  was  only  five  per  cent, 
though  the  annuity  fell  in  arrear  after  Interest  was 
raised  to  six  per  cent  yet  only  five  per  cent  should 
be  allowed  on  such  arrears.  Thorntons  v.  Fitzhugh, 
4  Leigh  200. 

Though  the  statute  of  usury,  at  the  date  of  the 
contract  declares  it  to  be  null,  yet  if,  at  the  date  of 
the  decree,  the  statute  has  been  amended  and  only 
avoids  the  contract  as  to  the  interest  the  decree 
should  be  for  the  principal  loaned,  with  interest 
from  the  date  of  the  decree.  White  v.  Freeman,  70 
Va.  507;  Bain  v.  Savage,  76  Va.  0O4;  Mosby  v.  Ins. 
Co..  81  Gratt  620;  Bloss  v.  Hull,  27  W.  Va.  500. 

e.  Usury  Purged  by  Change  of  Parties.— The  usury  is 
purged  by  a  change  of  parties  in  a  case  where  a  bond 
executed  by  three  persons  for  a  loan  of  money  at 
usurious  interest  is  subsequently  superseded  by 
another  bond,  for  the  same  amount  principal  and 
interest  which  new  bond  is  signed  by  two  persons 
as  principals,  who  were  strangers  to  the  first  bond, 
and  by  one  of  the  former  obligors,  as  surety.  Drake 
V.  Chandler,  18  Gratt  000,08  Am.  Dec.  762;  Keckley  v. 
Union  Bank,  70  Va.  458. 

Although  every  subsequent  security,  however  re- 
mote or  however  often  removed,  given  for  a  note 
originally  usurious,  is  void,  a  new  note,  made  by 
different  parties,  is  purged  of  the  usury,  unless  the 
transaction  was  merely  an  attempt  to  avoid  the 
statute.  Vaught  v.  Rider,  88  Va.  660,  8  S.  E.  Rep.  208; 
Keckley  v.  Union  Bank.  70  Va.  461;  Coffman  v. 
Miller,  26  Gratt  701;  Martin  v.  Hall,  0  Gratt  8;  Law 
V.  Sutherland,  5  Gratt  867.  Nor  will  the  Uint  of 
usury  be  relieved  where  there  is  in  fact  the  same 
principal  through  all  the  transactions.  Mathews  v. 
Trader's  Bank  (Va.).  27  S.  E.  Rep.  600. 

Code.  1873,  ch.  137,  811  does  not  apply  in  favor  of  a 
mortgagee  where  a  successful  charge  of  usury  has 
been  made  against  a  prior  mortgagee  In  a  suit 
brought  against  them  both  and  such  usury  has  been 
purged  by  the  court    Christian  v.  Worsham,  78  Va. 
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Wliere  a  stranger  assumes  to  pay  a  usurlotis  debt 
of  another,  the  Intervention  of  this  stranger  parses 
the  ustiry,  and  he  cannot  set  it  up  against  his  obli- 
gation to  pay.  Smith  y.  McMillan,  46  W.  Va.  677,  88 
S.  E.  Rep.  288. 

1  Usury  in  BulldlBf  and  Loan  Associatlan  Contracts. 

—In  ascertaining  the  amount  to  be  decreed  against 
the  borrowing  member  of  a  building  fund  associa- 
tion whose  contract  of  borrowluff  has  been  declared 
usurious,  but  who  has  made  no  payment  within 
twelve  months  before  suit,  a  balance  should  be 
struck  at  the  date  of  his  last  payment,  and  no  char^re 
thereafter  made  for  interest,  dues,  or  fines.  He 
should  be  credited  by  his  Interest  payments  and  the 
withdrawal  value  of  his  stock,  and  a  decree  should  be 
pronounced  for  the  balance  due.  with  interest  from 
the  date  of  the  decree.  Crabtree  v.  Old  Dominion 
Building  &  Loan  As8*n,  95  Va.  671,  64  Am.  St  Rep. 
818,  4  Va.  Law  Resr.  12,  29  S.  E.  Rep.  741. 

A  corporation  created  by  a  circuit  or  corporation 
court  under  the  provisions  of  sec  1145  of  the  Code, 
cannot  charsre  more  than  the  leffal  rate  of  Interest 
for  the  loan  or  forbearance  of  money.  The  lecrisla- 
ture  alone  can  ffrant  this  power.  Crabtree  v.  Old 
Dominion  Buildlnff  &  Loan  Ass*n,  95  Va.  670,  64  Am. 
St  Rep.  818,  4  Va.  Law  Resr.  12,  29  S.  £.  Rep.  741. 

Under  the  Tennessee  law,  which  controls  this 
case,  buildiuff  associations  are  authorized  to  lend 
money  at  the  leg^al  rate,  and  to  take  such  additional 
premium  as  maybe  bid  by  the  borrower,  hence  such 
premium  does  not  render  the  contract  usurious  and 
illeffal  where  the  premium  paid  is  the  result  of  open 
and  competitive  bidding.  Nor  is  the  contract  ren- 
dered usurious  by  the  fact  that  the  payment  of 
interest  and  premium  for  a  part  of  the  time  is  taken 
in  advance.  Counselman  v.  Holston  Nat  Buiidlnflr 
&  Loan  Association,  97  Va.  261,  88  S.  E.  Rep.  603. 

A  New  York  corporation  doinff  business  in  Vir- 
ginia and  elsewhere,  and  entering*  into  contracts 
within  its  chartered  powers  which  are  valid  accord- 
ing to  the  laws  of  New  York,  though  usurious 
accordluff  to  the  laws  of  Virfirinla,  cannot  be  held  to 
be  seeklnsr  to  evade  the  usury  laws  of  Virfirinla 
simply  because  it  requires  its  contracts  to  be- per-' 
formed  in  the  state  of  New  York.  This  cannot  be 
said  to  be  a  mere  device  to  evade  the  usury  laws  of 
Vlrcrinia.  Ware  v.  BuUdlnff  Ass'n,  96  Va.  680,  64  Am. 
St  Rep.  826,  29  S.  E.  Rep.  744. 

g.  Usury  In  NefotlaUe  Paper.— Since  the  passage  of 
the  act  now  embodied  in  section  2818  of  the  Code, 
which  declares  that  usurious  contracts  shall  be 
deemed  to  be  for  an  illegal  consideration,  as  to  the 
excess  beyond  the  principal  sum  loaned  or  forborne, 
the  plea  of  usury  cannot  be  sustained  in  an  action 
on  negotiable  paper  brought  by  a  bonajlde  holder  for 
value,  who  acquired  the  same  before  maturity  in 
due  course  of  trade.  The  only  effect  of  such  plea  is 
to  cast  the  burden  of  proof  on  the  plaintiff  to  show 
that  he  is  such  holder;  when  he  has  shown  this  he 
is  entitled  to  recover.  Lynchburg  Nat*l  Bank  v. 
Scott  91  Va.  662.  22  S.  E.  Rep.  487.  See  extensive  note 
to  this  case  by  Prof.  Lile,  1  Va.  Law  Reg.  868. 

An  Indorser  who  has  knowledge  of  the  usury  and 
voluntarily  pays  it  cannot  afterwards  recover  it  of 
his  principal,  if  the  latter  relies  on  the  plea  of  usury. 
Wallace  v.  Lipps  (W.  Va.),  84  S.  E.  Rep.  731. 

In  an  action  of  debt  by  the  holder  of  a  negotiable 
note,  against  the  maker  and  four  endorsers,  upon 
the  plea  of  usury  by  the  endorsers,  the  jury  found 
that  the  note  was  endorsed  by  the  first  three  endors- 
ers, for  the  accommodation  of  the  maker,  and  was 
sold  by  him  to  the  fourth  endorser,  at  a  usurious  rate 


of  interest;  who  afterwards  and  before  it  becxne 
due,  endorsed  it  to  the  holder  for  value.  TJpofL  this 
verdict  the  court  should  render  a  Judgment  in  favor 
of  the  maker  and  the  first  three  endorsers,  ani 
against  the  fourth  endorser,  under  Code.  ch.  177. 1 
19,  p.  788;  Moffett  V.  Blckle,  21  Qratt  280L 

h.  Measure  of  Relief. 

I.  In  Oeneral.— In  the  case  of  Munford  t.  McVeUk. 
92.  Va,  446,  28  S.  £.  Rep.  857,  KsiTH.  P..  In  Ms  revtov 
of  the  statute  law  and  Virginia  decisions  upon  the 
subject  of  usury  says,  "In  Enirland  up  to  a  compar- 
atively recent  period  the  statutes  against  usury  wcie 
very  radical  in  their  character,  and  were  rigidly 
enforced.  Under  their  operation  the  whole  of  the 
debt  principal  and  interest  was  avoided  at  law.  bnt 
where  a  borrower  came  Into  a  court  of  equity,  sedc- 
ing  relief  from  an  usurious  transaction,  that  oonrt, 
proceeding*  upon  the  principle  that  he  who  asks 
equity  must  do  equity,  required  htm.  as  a  condillaB 
to  the  enjoyment  of  the  relief  which  he  prayed,  10 
pay  his  creditor  principal  and  legal  interest  and  he 
was  only  permitted  to  recover  back  the  usnrtoas 
gain  or  excess.  See  Browning  v.  Morris,  2  Oowper 
792;  Smith  v.  Bromley.  2  Douff.  697;  and  noU  to  Jones 
V.  Barkley,  in  same  report 

"This  doctrine  of  the  English  chancery  was 
adopted  in  this  state,  but  at  an  early  period 
it  was  so  far  modified  that  the  borrower  who  ay* 
pealed  to  a  court  of  equity  for  relief  from  an  out- 
standing usurious  transaction  was  required  only  to 
pay  the  principal  debt  without  Interest  This  prtn- 
clple  appears  in  the  Code  of  1819,  p.  874.  sec.  S.  which 
declares  that  'Any  borrower  of  money.  Ac.,  may 
exhibit  a  bill  in  chancery  acralnst  the  lender,  and 
compel  him  to  discover,  upon  oath,  the  money  or 
thing  really  lent  and  all  bargains,  contracts  m. 
shifts,  which  shall  have  passed  between  them. 
relative  to  such  loan,  or  to  the  repayment  tbtreoi, 
and  the  interest  or  consideration  for  the  same:  and 
if  thereupon  it  shall  appear  that  more  than  the  lair> 
ful  interest  was  reserved,  the  lender  diall  be 
obliged  to  accept  his  principal  money,  without  any 
Interest  or  other  consideration,  and  pay  costs,  but 
sh«ill1>e 'dMcharged  from  all  other-penalties  of  this 
act 

"It  has  constituted  a  part  of  our  statute  law.  in  snb> 
stantlally  the  same  form,  since  1786.  and  it  may  be 
from  an  earlier  period,  and  Is  continued  In  oar 
present  Code,  without  material  variation  as  sectiea 

Under  this  section  it  was  held.  In  Youne  v.  Soott 
4  Rand.  415,  that  in  all  cases  where  a  party  applies  to  a 
court  of  equity  for  relief  against  a  usurious  contract 
whether  he  alleges  in  his  bill  that  he  is  able  to  prove 
the  usury  without  the  defend  ant's  confession,  or  not 
he  can  only  be  relieved  upon  pasmieut  of  the  princi- 
pal without  Interest 

From  our  earliest  history  down  to  1872,  nothlnr 
could  be  recovered  at  law,  upon  proof  of  usury,  hut 
the  whole    contract,   principal   and  interest  was 
declared  void.    Dnring*  all  this  period,  there  was  a 
constant  struggle  on  the  part  of  the  courts  to  har- 
monize the  administration  of  the  law  with  their 
idea  of  J ustlce.    The  law  against  usury  was  virtoally 
repealed  whenever  the  debtor  came  into  a  court  <rf 
equity  for  assistance.    As  a  result  of  this  struggle, 
the  legislature  has  changed  the  penalty  of  the  law. 
which  imposed  a  forfeiture  of  the  principal  and 
interest  and  now  provides  that  usurious  contractt 
"shall  be  deemed  to  be  for  an  illegal  consideration 
as  to  the  excess  beyond  the  principal  amount  ss 
loaned  or  forborne."   For  the  first  time  in  the 
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lory  of  cfox  rawrj  laws,  it  Is  now  possible  to  brin^ 
Into  barmony  tbe  relief  afforded  in  coiuts  of  law 
and  eqaity.  Under  the  present  statute,  whether  the 
•nit  be  prosecuted  at  law  or  in  equity,  if  usury  be 
established,  the  lender  can  only  recover  the  princi- 
pal sum  loaned  or  forborne.  Munford  t.  McVeiffh. 
98  Va.  446.  23  S.  £.  Rep.  867;  Oreer  ▼.  Hale,  95  Va.  58S, 
O  S.  E.  Rep.  873. 

a.  Wkere  DeM  Steured  by  Usarioos  Deed  of  Tmst— 
Rtarks  V.  Morris.— In  Marks  t.  Morris,  2  Munf .  407,  6 
Am.  Dec.  481.  it  was  held  that  a  borrower  of  money  at 
usurious  Interest,  secured  by  deed  of  trust  contain- 
tng  power  of  sale,  ml^rht  come  into  a  court  of 
equity  and  have  such  sale  enjoined  until  the  creditor 
Should,  by  some  proper  proceedinir.  establish  the 
validity  of  Mb  contract;  in  which  case  the  injunction 
was  to  be  dissolved,  otherwise,  perpetuated.  The 
reason  for  this  decision  was  that  such  borrower  had 
no  opportunity  to  make  defense  in  any  tribunal ;  and, 
thonirh  he  had  tied  his  own  hands,  he  was  considered 
•8  not  a  free  affent,  but  rather  as  the  slave  of  the 
lender  and,  therefore,  entitled  to  the  same  relief  as 
if  the  deed  had  not  been  made.  This  decision  has 
dven  rise  to  much  controversy.  It  was  followed  in 
HcPherrinv.  King,  1  Rand.  172;  Martin  v.  Lindsay,  1 
Leiffh  496:  Fitzhuflrh  v.  Gkvrdon,  2  Leiffh  026;  approved 
In  Tnrpin  v.  Povall,  8  Lei^rh  96;  distlnfftiished  in 
niomton  V.  Gordon,  2  Rob.  719;  Yonnff  v.  Scott  4 
Rand.  416;  and  finally  overruled  in  Bank  of  Wash- 
ington V.  Arthur,  3  Qratt  178;  Bell  v.  Calhoun,  8 
OratL22. 

In  the  Oode  of  ISO,  ch.  141,  sec.  10,  the  following 
Vrorislon  appears:  ^iTpon  a  bill,  requiring  no  discov- 
ery of  the  defendant,  but  pnorlnff  an  injunction  to 
prevent  the  sale  of  property  conveyed  to  secure  the 
tepayment  of  a  sum  of  money  or  other  thinff  bor- 
rowed at  usurious  interest,  the  court  shall  cause 
an  issue  to  be  made  and  tried  at  iu  bar  by  a  jury, 
whether  or  no  the  transaction  be  usurious:  on  the 
trial  of  such  issue,  neither  the  bill  nor  the  answer 
tiiall  be  given  in  evidence.  If  the  Jury  find  the 
transaction  usurious,  then  the  same  relief  shall  be 
dven,  as  if  the  party  claiming*  under  the  conveyance 
had  resortedto  the  court  to  makehisclaim  available. 
But  the  court  may  grant  new  trials  as  in  other 


In  Brockenbrough  v.  Spindle,  71  Oratt.  21,  this  sec- 
tion was  construed  as  embodying  the  principle  of 
tMtt  V.  Morris  («t«pra),  and  that  the  measure  of 
relief,  as  in  that  case,  extended  to  the  whole  debt 
and  interest  tainted  by  the  usury.  See  also.  Turner 
V.  Turner,  80  Va.  379. 

In  Davis  V.  Demming.l2  W.  Va.  246,  it  was  held  that 
tlUs  section  applied  only  to  bills  to  prevent  the  sale 
of  property  conveyed  by  a  deed  of  trust  to  secure  a 
vrarlous  debt 

This  provision  was  continued  as  a  part  of  our  stat- 
ute law  imtll  the  Ck>de  of  1887,  from  which  it  was 
oiBitted,  as  the  same  remedy  could  now  be  given 
voder  the  statute  both  at  law  and  in  equity,  and 
tbere  was  no  longer  any  occasion  for  its  continuance. 
6tt  opinion  of  LtAcr,  J.,  in  Edmunds  v.  Bruce.  88  Va. 
'•W,  14  S.  B.  Rep.  84a  '"The  controversy,  there- 
fore, which  was  waged  over  Marks  v.  Morris  has 
cc^Md  to  be  of  any  practial  value."  See  opinion  of 
KirrH.  p.,  in  Munford  v.  McVeigh.  92  Va.  456,  23  S. 
^  Rep.  867. 

In  Bank  of  Washington  v.  Arthur,  3  Gratt  178,  it 
^»  held  that  although  the  bond  and  deed  of  trust 
^  usurious  and  void,  yet  if  part  of  the  considera- 
^^  was  apr^-^Bfo^AKT  vcMd  debt,  which  continues  to 
^  a  valid  debt,  the  decree  should  be  for  the  princi- 


pal of  such  pre-existing  debt  with  interest  thereon 
from  the  time  it  was  entitled  to  bear  interest  See 
also.  White  v.  Freeman,  79  Va.  807;  Rankin  v.  Ran- 
kin, 1  Oratt  168. 

3.  Where  Wiiole  DeM  with  Interest  Has  Been  Paid— 
Speocier  v.  dnapp.-TTie  provision  of  Va.  CJode  of  1819, 
p.  874,  sec.  3,  re-enacted  as  sec  7,  ch.  142  of  the  Oode 
of  1840,  and  appearing  as  section  2822  of  the  Oode  of 
1887,  that  a  borrower  who  appeals  to  a  court  of 
equity  for  relief  from  an  outstanding  usurious  trans- 
action is  required  to  pay  only  the  principal  debt, 
without  interest,  does  not  apply  where  the  usurious 
loan  has  already  been  paid.  So  it  was  held  in  Speng- 
ler  V.  Snapp,  6  Leigh  478,  where  the  whole  debt  had 
been  paid,  that  a  borrower  who  comes  into  a  court 
of  equity  for  relief  is  entitled  to  recover  only  the 
excess  above  the  principal  and  legal  interest  with 
interest  on  such  excess;  for,  in  order  to  be  relieved 
from  a  usurious  contract  the  borrower  must  come 
with  clean  hands,  and  he  who  asks  equity  must  do 
equity  by  paying  the  principal  debt  with  legal  inter- 
est thereon.  "It  would  seem  to  follow  as  an  inevi- 
table consequence.**  says  the  court  in  Munford  v. 
McVeigh.  92  Va.  440,  "that  having^  discharged  hia 
obligation,  he  could,  when  coming  into  a  court  of 
equity  for  relief,  recover  back  only  the  excess  over 
and  above  the  principal  and  legal  interest.  He 
could  certainly  not  successfully  invoke  the  aid  of  a 
court  to  recover  more  than  the  court  would  have 
permitted  him  to  retain."  In  support  of  this  prin- 
ciple, that  only  the  excess  above  the  principal  and 
legal  interest  with  interest  on  such  excess  can  be 
recovered  back,  see  Olarkson  v.  Garland,  1  Leigh 
102;  Spengler  V.  Snapp,  6  Leigh  478;  Moseley  v.  Brown. 
76  Va.  410;  Munford  v.  McVeigh,  92  Va.  440,  23  S.  B. 
Rep.  867.  It  has  been  adopted  as  a  part  of  our  stat» 
ute  law  and  appears  as  sec.  2828  of  the  Va.  Oode  of 
1887,  but  the  relief  is  there  limited  to  one  year.  See 
Exchange,  etc.,  Bank  v.  Fugate,  93  Va.  821,  23  S.  EL 
Rep.  884.  Excess  of  interest  over  the  legal  rate  may 
be  recovered  back  in  an  action  of  asswnstsU,  Norvell 
V.  Hedrick,  21  W.  Va.  688. 

4.  PsyoMots  Bxpressly  Applied  to  Interast— nnaford 
V.  McVelirli.--The  -case  of  Munford  v.  McVeigh.  9t 
Va.  446,  23  S.  E.  Rep.  867, 1  Va.  Law  Reg.  784.  overrul- 
ing Meem  v.  Dulaney,  88  Va.  074, 14  S.  E.  Rep.  868,  and 
Edmunds  v.  Bruce,  88  Va.  1007, 14  S.  E.  Rep.  840,  estab- 
lished the  rule  that  payments  upon  a  usurious  con- 
tract expressly  applied  to  the  interest  fall  within  the 
rule  of  Spengler  v.  Snapp,  6  Leigh  478,  as  limited  by 
sec  8823  of  Va.  Oode  of  1887,  which  provides  that  "if 
an  excess  beyond  the  lawful  interest  be  paid  in  any 
case,  the  person  passing  the  same  may,  in  a  suit 
brought  within  one  year  thereafter,  recover  it  from 
the  person  with  whom  the  contract  was  made,  or  to 
whom  the  assurance  was  given."  Where  payments, 
therefore,  have  been  made  upon  a  debt  upon  which 
a  greater  rate  of  interest  than  that  allowed  by  law 
is  reserved  in  the  contract,  or  received  in  order  to 
secure  the  forbearance  of  the  lender,  and  the  bor- 
rower himself  applies  the  pasrment  to  the  interest 
or  the  lender  so  applies  it  with  the  assent  of  the 
borrower,  the  appropriation  so  made  will  not  be 
disturbed,  unless  within  one  year  thereafter  a  suit 
be  instituted  by  the  borrower  for  its  recovery,  or  a 
suit  be  brougtit  by  the  lender  within  that  period,  la 
which  case  the  borrower  may  set  It  off  against  the 
demand  for  which  he  is  sued. 

In  this  case,  Munford  v.  McVeigh  isupra),  the  bor- 
rower had  made  payments  which  were  expressly 
applied  to  the  usurious  interest  but  which  in  all 
did  not  amount  to  more  than  legal  interest    It  was 
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held  that  these  payments  should  not  be  credited 
upon  the  principal,  but  that  the  Judrment  should  be 
for  the  principal  sum  due  with  Interest  from  the 
date  of  the  decree.  The  decision  in  Munford  v.  Mc- 
Velffb  (tupra)  was  approved  in  Crabtree  v.  Building 
Ass'n,  96  Va.  670,  29  S.  E.  Bep.  741.  See  also,  Moore  v. 
Johnson,  34  W.  Va.  672, 12  S.  E.  Rep.  918. 

5.  Where  No  AppltcatloBof  Paymeats  Made.— Where 
payments  have  been  made  upon  a  usurious  contract, 
which  are  merely  credited  on  the  bond,  and  not 
applied  specially,  the  borrower  Is  entitled  to  have 
such  payments  deducted  from  the  principal  sum 
loaned  or  forborne.  Turner  v.  Turner,  80  Va.  879; 
Rearer  v.  O'Neal.  88  W.  Va.  189. 10  S.  B.  Rep.  87B;  Nor- 
vell  V.  Hedrlck.  21  W.  Va.  628. 

Under  U.  S.  Rev.  Stat  H  5107. 6198.  usurious  inter- 
est which  has  been  actuaily  paid  to  a  national  bank 
on  discounting'  and  renewiuflr  a  series  of  notes,  can- 
not in  an  action  by  the  bank  on  the  last  of  them  be 
applied  in  satisfaction  of  the  principal  sum  due. 
Bank  v.  Boylen,  26  W.  Va.  660. 

6.  Where  Usury  In  Contnict  Itself.— Where  there  Is 
usury  in  the  contract  as  distinguished  from  the 
reservation  of  a  greater  rate  of  interest  than  is 
allowed  by  law.  as  where  the  contract  is  expressed  to 
be  for  a  greater  sum  than  actually  loaned  or  for- 
borne, in  a  suit  either  by  the  lender  or  borrower,  at 
law  or  in  equity,  it  is  the  duty  of  the  court,  usury 
being  established,  to  eliminate  the  usurious  princi- 
pal and  apply  all  unappropriated  payments  in  satis, 
faction  of  the  principal  sum  Justly  due,  leaving 
undisturbed  such  payments  as  the  parties  have 
themselves  applied.  Upon  the  principal  so  ascer- 
tained, interest  should  be  allowed  at  the  rate  of  six 
per  cent,  per  annum  from  the  date  of  the  judgment 
or  decree.  See  Munford  v.  McVeigh,  92  Va.  446,  28 
S.  E.  Rep.  867;  Kluff  v.  Buck,  80  Qratt  828. 

7.  Relief  against  Jodgments  for.— Relief  against  a 
Judgment  at  law  on  the  ground  of  usury  will  not  be 
granted  unless  the  matter  is  put  directly  in  issue. 
Nor  will  relief  be  granted  against  a  Judgment  by 
default  unless  good  cause  be  shown  for  not  defend- 
ing at  law.  Brown  v.  Toell,  6  Rand.  548,  16  Am.  Dec. 
789.  See  also.  Rankin  v.  Rankin,  1  Qratt  151 :  Martin 
V.  Hall,  9  aratt  10;  Terry  v.  Dickinson,  76  Va.  478. 

Although  the  statute  now  provides  that  usurious 
contracts  shall  be  deemed  to  be  for  an  illegal  con- 
sideration, instead  of  void,  as  formerly,  a  Judgment 
by  default  will  be  set  aside  for  usury.  Greer  v. 
Hale,  96  Va.  683,  28  S.  E.  Rep.  878. 

t.  Construction.— The  question  whether  or  not  a 
contract  is  usurious  is  to  be  decided  with  reference 
to  the  time  when  it  was  entered  into.  Southall  v. 
Parish,  85  Va.  403,  7  S.  E.  Rep.  684;  Pollard  v.  Baylor, 
6  Munf .  433. 

The  itatitU,  Sets.  AeU  1844^  p.  54,  while  in  terms 
applicable  to  a  plea,  is  also  applicable  to  a  replication 
to  a  plea.    Hope  v.  Smith,  10  Qratt  221. 

Retroactive.— The  act  of  March  22.  1878,  Code  of  1878, 
ch.  67, 8  86,  p.  544,  in  reference  to  the  defence  of  usury 
by  corporations,  is  retroactive  in  its  operation,  and 
applies  to  contracts  made  by  a  corporation  before 
the  passage  of  the  act;  and  this  is  true  though  suit  has 
been  brought  upon  such  contract  before  its  passage. 
And  the  act  is  not  in  violation  of  the  constitution  of 
the  United  States,  or  of  that  of  Virginia.  Town  of 
Danville  v.  Face.  25  Gratt  1, 18  Am.  Rep.  668. 

RIffht  of  Judgment  Creditor.— Under  Va.  Code,  tec. 
9824,  which  provides  that  any  Judgment  creditor  who 
apprehends  that  he  is  in  danger  by  reason  of  usuri- 
ous dealings  on  the  part  of  his  debtor  may  file  a  bill 
against  the  party  with  whom  the  dealings  were  had, 


and  compel  him  to  discover  all  such  deaUsfs.  tat 
that  if  more  than  legal  interest  has  been  reoeivti 
such  excess  shall  be  applied  on  the  plaintiff's  desuii 
It  was  held  that  the  Judgment  creditor  first  Olinc lih 
bill  has  the  superior  lien  on  the  amount  recorcRi 
Ryan  v.  Krise,  89  Va.  728, 17  S.  E.  Bep.  128:  Qaxt  t. 
Krlse.  89  Va.  739,  17  S.  E.  Rep.  182. 

Where  Two  or  More  Bills  Are  Plied-i>ftorlty.-WbeR 
two  or  more  bills  are  filed  under  Va.  Code,  sec  S88L 
the  claim  of  the  party  .first  fllinff  his  bill  takes  prto* 
ity  and  must  be  paid  first  Clark  v.  Krlse,  80  Va  7B. 
17  S.  E.  Rep.  182.  This  section  was  repealed  Jul  SL 
1894.    Acts  1888-'94,  p.  76. 

|.  Evidence. 

I.  In  QeneraL— The  court  will  never  presume  a  oos- 
tract  to  be  usurious,  unless  the  usury  be  provd 
M*Guire  v.  Parker.  1  Wash.  86&  Tbe  party  wte 
pleads  usury  must  prove  it  Hamsbarger  v.  Klnaer* 
6  Gratt  287. 

Usury  is  a  owui  penal  offence  and  must  be  stricflj 
proved.  Ward  v.  Gomett  91  Va.  676,  22  Su  B.  B» 
494.  It  must  be  established  by  a  clear  and  aatisfac* 
tory  preponderance  of  evidence.  Evans  v.  Biot  N 
Va.  60,  SO  S.  E.  Rep.  468;  Ware  v.  Building  AssU  %U 
680,  29  S.  E.  Rep.  744.  To  convict  a  person  of  unrr. 
the  usury  must  be  proved  beyond  a  rational  doabt  M 
the  contrary.  Brockenbrouffh  v.  Spindle,  17  GraiL 
81 ;  Kelley  v.  Lewis,  4  W.  Va.  456.  Usury  mv  befiva 
in  evidence  under  the  plea  of  non-assumpsit  Baak 
V.  Evans,  9  W.  Va.  378. 

a.  Answer  as  Evidence.— It  was  formerly  prorltei 
Va.  Code  1878,  ch.  187,  sec.  12,  that  upon  a  bill  reoiir- 
ing  no  discovery  but  praying  an  injunction  to  prevcil 
the  sale  of  property  conveyed  to  secure  repaymesi 
of  money  or  other  thing  loaned  at  a  nsuriooB  nt^ 
the  court  should  cause  an  issue  to  be  made  ail 
tried  at  its  bar  by  a  Jury  as  to  whether  the  trais* 
action  was  usurious,  and  on  the  trial  of  sncli  teK 
neither  the  bill  nor  the  answer  could  be  ffiTcnli 
evidence.  "This  provision  of  the  statute,**  says  Mr. 
Barton  In  his  work  on  Chancery  Practice,  "was.  ko*' 
ever,  omitted  from  the  Code  of  1887.  It  was  <lo«M- 
less  passed  to  meet  the  case  of  Thornton  v.  GordA 
2  Rob.  719.  wherein  it  had  been  held  that  a 
answer  in  such  a  case  would  have  the  like  welfbtai 
evidence  with  an  answer  in  any  other  case  la  dm* 
eery ;  and  it  was  also  designed  to  adopt  the  priodplef 
of  the  case  of  Marks  v.  Morris,  2  Munf.  407,  vbkl 
had  been  overruled  by  the  case  of  the  Baiik<rf 
Washington  v.  Arthur,  8  Gratt  173.  and  BellT.Oi- 
houn,  8  Gratt.  22.  and  it  therefore  permits  sach  a  ^ 
to  be  filed  against  the  representative  of  the  lender 
after  his  death."  1  Bart  Ch.  Pr.  (2d  Ed.)  «  See 
also,  Gilliam  v.  Clay,  8  Leigh  500;  PoweU  v.  MaitfOO' 
22  Gratt  19a 

Where  the  debtor  calls  on  the  creditor  to  aw** 
under  oath  and  discover  usury,  the  answer  of  tke 
creditor  under  oath,  when  responsive  to  the  1iill> 
must  be  accepted  as  true,  in  the  absence  of  oCber 
evidence  sufficient  to  overcome  such  answer.  Wirt 
V.  Cornett.  91  Va.  676.  22  S.  E.  Rep.  4M. 

k.  Power  off  LegUlature  over  Usury  Lsva-R'^ 
within  the  power  of  the  legislature  to  desleiiatt 
what  transactions  shall  be  subject  to,  and  whatsbtU 
be  exempt  from  the  laws  of  usury.  It  may  take  awiT 
the  defense  of  usury  and  declare  valid  contracQ 
which  were  usurious  at  the  time  they  were  entered 
into,  or  it  may  remove  a  disability  to  ooatra<i 
which  it  had  previously  imposed.  Bosang  t.  Bofl** 
ing  A8s*n,  96  Va.  119,  80  S.  £.  Rep.  440;  SmoQtT> 
Building  Ass'n,  96  Va.  686. 29  S.  E.  Rep.  746;  Mosb7 ▼• 
Ins.  Co.,  81  Gratt  629.    See  also.  Town  of  DutUM 
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▼.  Pace,  25  QratL  2.  18  Am.  Rep.  068;  White  v.  Bolld- 
iiur  Ass*n.  22  QratL  283. 

L  ^^Iwt  Law  OoveriM.— A  contract  made  in  one 
state,  bnt  to  be  performed  in  another,  is,  as  a  general 
role,  flroyemed  by  the  law  of  the  place  of  perform- 
ance; and,  if  the  rate  of  interest  allowed  by  the 
latter  is  higher  than  that  of  the  place  of  contract, 
the  parties  may  stipulate  for  the  hig'her  rate  without 
Incnrrincr  the  penalties  of  usury.  Building  Ass'n  v. 
Tinsley.  96  Va.  322.  81  S.  £.  Rep.  606;  Ware  v.  Build- 
InflT  Aas*n,  96  Va.  ABO,  29  S.  £.  Rep.  744;  Nickels  v. 
Bnlldingr  A5s*n,  93  Va.  880,  26  S.  E.  Rep.  8;  NaL,  etc., 
Ass*n  ▼.  Ashworth,  91  Va.  706,  22  S.  £.  Rep.  621;  Back- 
house y.  Selden,  29  Qratt  681;  Fant  v.  Miller.  17 
Gratt.  47. 

B.  a  resident  of  Virginia,  took  to  Iiiaryland  a  negoti- 
able note,  blank  as  to  date  and  place  of  payment, 
but  signed  by  himself  and  endorsed  by  other  resi- 
dents of  Virginia.  He  inserted  a  proper  date  and 
place  of  payment  in  Maryland  and  negotiated  the 
note  at  a  rate  usurious  in  both  states.  This  note  was 
renewed  with  the  same  parties  and  usuriously 
discounted  in  Maryland.  A  renewal  note,  made, 
endorsed  and  payable  in  Virginia,  was  given,  by  the 
same  parties,  for  the  second  note.  Under  the  Vir- 
ginia law  at  the  time,  usury  avoided  the  whole 
contract,  while  in  Maryland  it  avoided  onl3^  the 
excess  over  the  legal  interest  It  was  held,  (1) 
that  the  taking  of  the  last  note  was  not  a  novation 
of  the  previously  existing  debt;  but  that  the  con- 
tract was  still  a  Maryland  one,  to  be  governed  by 
the  law  of  Maryland;  (2)  that  the  last  note  was  a 
continuation  of  the  old  debt  made  with  reference  to 
the  laws  of  Maryland,  and  as  it  was  not  void  there, 
it  could  not  be  avoided  in  Virginia.  Bowman  v. 
Miller,  25  Gratt  881. 18  Am.  Rep.  686. 

The  laws  which  subsist  at  the  time  and  place  of 
the  making  of  a  contract  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  the  contract 
and  the  legislature  has  no  power  to  make  any  law 
which  will  Impair  the  obligation  of  such  contract 
Roberts  v.  Cocke,  28  Gratt  207. 

The  law  in  force  when  the  verdict  was  rendered 
determines  the  interest  to  be  allowed  on  the  sum 
found  by  the  verdict  and  not  the  law  in  force  at  the 
rendition  of  the  Judgment  unless  it  clearly  appears 
that  the  later  law  is  intended  to  operate  retrospec- 
tively. Murdock  v.  Franklin  Ins.  Co.,  83  W.  Va.  407, 
10  S.  E.  Rep.  777. 

a  PLEADING  AND  PHACTICB. 

s.  Who  May  Plead  Usury.— Any  defendant  may  plead 
in  general  terms  that  the  contract  or  assurance  on 
which  the  action  is  brought  was  for  a  greater  rate  of 
interest  than  is  allowed  by  law.  Va.  Code  1887,  % 
tt21;  Code  W.  Va,  ch.  96.  S  6.  Under  this  plea  the 
defendant  may  give  in  evidence  any  fact  which 
■hows  or  tends  to  show  that  such  contract  or  assur- 
ance was  for  a  usurious  consideration;  and  when  no 
plea  is  made.  If  the  contract  or  assurance  is  in  writ^ 
tair  and  provides  for  usurious  interest  judgment 
*haU  be  rendered  for  the  principal  sum  only. 
Turner  v.  Turner,  80  Va.  379;  King  v.  Buck.  80  Gratt 
®8-  Usury  may  be  given  in  evidence  under  the  plea 
of  non-assumpsit    Bank  v.  Evans,  9  W.  Va.  878. 

The  defence  of  usury  is  a  privilege  which  is  per- 
gonal to  the  debtor.  If  he  declines  to  avail  himself 
^  it  no  stranger  will  be  allowed  to  do  so.  Spengler 
▼.  Snapp.  5  Leigh  478;  Crenshaw  v.  Clark.  6  Leigh  66; 
Hope  V.  Smith.  10  Gratt  221;  Christian  v.  Worsham. 
'^Va.  100;  Dickerson  v.  Bankers.*  etc..  Co.,  93  Va  496* 
*S.  RBep.  648:  Lee  v.  Feamster,  21  W.  Va  108;  Bar- 


bour v.  Tompkins,  81  W.  Va.  410. 7  S.  E.  Rep.  1;  Moore 
V.  Johnson.  84  W.  Va  672,  12  S.  E.  Rep.  918:  Smith  v. 
McMillan.  46  W.  Va  677,  88  S.  E.  Rep.  288. 

It  is  provided  by  statute  in  Virginia  Code  1887.  sec. 
2825,  that  corporations  shall  not  be  allowed  to  plead 
usury.  This  statute  is  retroactive  in  its  effect  and 
applies  to  contracts  made  by  corporations  before 
the  passa^re  of  the  act  Town  of  Danville  v.  Pace,  25 
Gratt  1,  18  Am.  Rep.  668. 

b.  Porm  of  Plea— For  form  of  plea  of  usury  to  debt 
on  bond,  see  Bart  Law  Pr.  C2d  Ed.)  689;  4  Mln.  Inst- 
(3d  Ed.)  pt  2,  p.  1749. 

c.  What  Plea  Hust  Set  Out— Where  usury  is  relied 
upon  by  a  defendant  in  equity  to  defeat  the  plain- 
tifTs  whole  claim,  the  facts  constituting  the  usury 
must  be  dlstincUy  alleged,  and  clearly  proved  ac 
cording  to  the  allegation;  but  it  is  not  necessary  to 
allege  them  with  the  formal  strictness  of  a  plea  of 
usury  at  law.    Smith  v.  Nicholas,  etc.  8  Leigh  880. 

A  plea  of  usury  of  a  foreign  state  must  set  out  the 
law  of  usury  of  that  state.  Fant  v.  BCiUer,  17  Gratt 
47;  KUnck  v.  Price,  4  W.  Va  4. 

If  to  a  bill  brought  to  foreclose  a  mortgage,  the 
defendant  pleads  usury,  and  the  bill  itself  on  its 
face,  and  the  documents  filed  with  it  present  a  case 
of  usury,  such  as  is  pleaded,  it  is  not  necessary  for 
the  defendant  to  take  depositions  to  support  his 
plea  His  adversary's  bill  supports  his  plea  Lane 
V.  EUzey,  6  Rand.  661. 

d.  When  Plea  ilay  Be  Received.— The  plea  of  the 
''statute  ag'ainst  usury"  ought  to  be  received  in  a 
court  of  equity,  at  any  time  before  the  decree  is 
final;  if  there  be  strong  reasons,  from  the  statement 
in  the  bill,  for  believing  that  the  matter  of  such  plea 
may  be  true.    Ellzey  v.  Lane.  4  Munf .  66. 

e.  Answer.— The  defense  of  usury  may  be  set  up  by 
answer,  and  although  the  averments  in  such  answer 
be  very  informal,  yet  if  taken  in  connection  with 
the  charge  in  the  bill,  they  make  the  defense  of 
usury  in  substance,  the  answer  is  good.  Smith  v. 
Nicholas,  8  Leigh  830;  Kelley  v.  Lewis,  4  W.  Va  466. 

Prior  to  the  present  sutute.  Va  Code  1887.  sec 
2822,  Code  W.  Va,  ch.  96,  sec.  7,  providing  that  the 
borrower  may  compel  a  discovery,  but  the  lender 
shall  only  recover  the  principal  due,  without  inter- 
est the  rule  was  that  when  the  borrower  alleged 
usury  in  his  bill  and  called  for  a  discovery  the 
lender  might  demur  to  the  bill  and  refuse  to  answer 
unless  the  plalntifiC  waived  the  penalty  and  offered 
to  pay  the  principal  with  legal  Interest  The  prin- 
ciple of  this  rule  was  that  a  party  cannot  be  com- 
pelled to  subject  himself  to  penalties  and  forfeitures 
by  his  answer.    Belton  v.  Apperson,  26  Gratt  214. 

Where  the  answer  expliclUy  denies  the  allegations 
of  the  bill  as  to  usury,  and  there  is  no  competent 
evidence  to  prove  it,  an  injunction  obtained  to  the 
judgment  at  law  should  be  dissolved,  and,  if  the 
cause  is  ready  for  a  hearing,  the  bill  should  be  dis- 
missed. Wise  V.  Lamb,  9  Gratt  294.  See  also,  Sneed 
V.  Smith,  1  Patt  &  H.  46. 

As  to  the  effect  of  an  answer  as  evidence,  see  anU, 
"Answer  as  Evidence.** 

I.  Demarrer.— Where  the  contract  is  not  usurious 
on  its  face,  the  question  of  usury  cannot  be  raised 
by  a  demurrer  to  the  bill  selling  out  the  contract 
Brakeley  v.  Tuttle.  8  W.  Va  86. 

It  is  error  to  dismiss  a  bill  filed  under  Va  Code,  I 
2822,  on  the  ground  that  the  plaintiff  has  an  ample 
remedy  at  law.  Ruflln  v.  Commercial  Bank.  90  Va. 
706,  19  S.  E.  Rep.  790. 

g.  Coatinuanoe.— A  continuance  ought  not  to  be 
granted  at  law,  on  the  ground  that  the  party,  a  few 


235 


26  GRATT. 


Virginia  Reports,  Annotatbd. 


706,  706,  707 


flays  before  that  appointed  for  the  trial,  filed  a  bill 
in  eqnity  for  a  discovery  of  nsary»  as  auxiliary  to  his 
defense  at  law;  unless  he  make  affidavit,  that  the 
usury  therein  charged,  had  recently  come  to  his 
knowledg'e.    Ross  v.  Norvell,  3  Munf.  170. 

h.  New  Trial.— Where  a  bill  to  set  aside  a  judgment 
on  the  ffround  of  tisury  simply  states  that  the  debt 
was  ustirious,  without  statlni^r  the  usurious  interest 
taken,  and  the  defendant  denies  the  usury,  and  the 
charsre  of  usury  is  not  sustained  by  competent  evi- 
dence, the  court  will  not,  after  lonff  delay,  set  aside 
the  judgment  and  grant  a  new  triaL  Terry  v.  Dick- 
inson. 76  Va.  47S. 


706         *Ru8sell  v.  Randolph  &  als. 

September  Term,  1875,  Staunton. 

Deeds    Unrecorded.— In  April  1868  R  conveyed  land 
with  general  warranty  to  C,  and  C  conveyed  it  in 
trust  to  secure  four  bonds  for  the  purchase  money. 
The  trust  deed  was  recorded,  but  the  deed  to  C  was 
not,  tmtil  March  1800.    One  of  the  bonds  was  paid 
by  C    R  assigned  the  other  three  to  W,  and  B  and 
J,  J  beiuff  the  last  assignee.    In  July  1808  D  re- 
covered a  Judgment  against  R,  and  afterwards 
filed  his  bill  to  subject  a  small  tract  of  land  of  R  to 
satisfy  it    In  May  1878  C  was  declared  a  bankrupt, 
and  upon  petition  by  J  the  bankrupt  court  had  C's 
land  sold,  and  fixed  the  priorities  of  the  creditors, 
making  D  the  first  and  J  the  last,  the  proceeds  of 
the  land  not  being  sufficient  to  pay  all;  but  direct- 
ing the  fund  should  be  retained  until  it  was  ascer- 
tained how  much  D  would  get  from  the  proceeds  of 
the  other  tract 
Homestead  Exemptions.— In  March  1871  R  executed  a 
declaration  of  homestead,  which  embraced  all  his 
personal  property:  and  on  the  10th  of  August  1871 
he  conveyed  this  property  to  P  in  trust  for  his  wife 
and  children.    In  January  1874  J  having  purchased 
D's  Judgment  he  filed  a  bill  against  R  and  his  wife 
and  children  and  P,  in  a  state  court  to  subject  this 
personal  property  to  satisfy  this  Judgment;  and  in 
April  1874  there  was  a  decree  in  the  bankrupt  court, 
by  which  the  proceeds  of  C's  land  was  distributed 
among  the  assignees  of  his  bonds,  it  not  being 
enough  to  satisfy  J.    And  it  being  suggested  to  the 
court  that  beside  the  small  tract  of  land  afore- 
said, there  was  personal  property  of  R,  which  might 
be  subjected  to  pay  the  said  Judgment  which  was 
sufficient  for  that  purpose,  it  was  decreed  that  no 
part  of  the  proceeds  of  C's  land  should  be  applied 
to  pay  the  judgment  of  D.    Held: 
I.  Same— Effect  as  against  a  Prior  Judgment  Cred- 
itor.*—The  declaration  of  homestead  by  R,  having 
been  after  D  had  recovered  his  Judgment  was 
null  and  void  as  to  D's  debt 
a.  Deeds— Consideration  Not  Valuable— Effect  as  to 
Judgment  Creditors.— The  deed  of  R  to  P  being 
not  upon  consideration  deemed  valuable  In  law, 
having  been  made  after  the  Judgment  was  also 
null  and  void  as  to  D's  debt 
706    *J-  Same— Impeachment  by  Creditor.— Under 
8  2,  ch.  179.  of  the  Code  of  1800.  D.  without 
having  sued  out  execution  at  law,  might  impeach 
by  'a  suit  in  equity  the  deed  of  homestead  and 
the  deed  of  trust 

•HoBMStead  Exemptions— As  against  Prior  Judgment 
Creditors.— See V.  C.,  8  8042;  Rose  v.  Sharpless,  SSQratt 
168;  Holt  V.  Williams,  IS  W.  Va.  704;  2  Minor's  Inst 
(4tb  Ed.)  912. 


•Marshaling.— Upon  the  doctrine  of  marshalliig.  wet 
Watkins  v.  Dupuy,  87  Va.  92:  Blakemorev.  Wise,* 
Va.  272:  Strange  v.  Strange,  76  Va.  244,  aU  citing,  btt 
the  last  distinguishing  from  the  principal 
also.  8  BCinor's  Inst  (2d  Bd.)  410,  604. 


4.  Decree  of  Bankrupt  Court— The  decree  of  tbt 
bankrupt  court  directing,  that  D  slioiild  not 
receive  any  of  the  proceeds  of  the  sales  of  C% 
land  tmtil  he  had  exhaubted  the  other  land  of  B. 
did  not  satisfy  D*s  Judgment 

5.  Same— Pinailty.— The  decree  of  the  banltnyt 
court  of  April  1874  was  a  final  decree,  and  obliga-  < 
tory  on  all  other  courts:  and  it  was  a  proper 
decree,  as  the  judgment  of  D  was  a  detit  of  R 
and  not  of  C,  and  R*8  property  shoald  lie  IxA 
applied  to  its  payment 

6.  Substltntion— Warranty.— G*s  land  belnr  ouly 
liable  to  satisfy  D's  Judgment  because  of  his  fail- 
ure to  have  his  deed  recorded,  if  he  had  paid  that 
Judgment  or  If  it  had  been  paid  out  of  tlie  pn^ 
ceeds  of  his  land,  he  would  have  been  SEubatitnced 
to  all  the  rights  and  remedies  of  D  against  R; 
and  he  would  also  have  had  a  remedy  against  R 
upon  the  warranty  In  R*8  deed. 

7.  Assignee— Equities— Rights  against  Aaslgwer.— J 
being  the  assignee  of  R  of  one  of  the  bonds  given 
for  the  purchase  money  of  the  land,  and  thus  a 
creditor  of  C.  and  having  a  lien  on  the  land  6s 
secure  the  bond,  he  has  all  the  equities  of  C 
against  R.  and  also  an  equity  against  R  as  as- 
signor of  the  bond. 

8.  Marshaling.*— As  holder  of  the  bond  J  had  Ml 
one  fund  upon  which  he  can  rely  for  payment 
whilst  D  has  two  funds  for  the  satisfacdon  of  his 
Judgment  the  land  and  the  personal  property 
embraced  in  the  deed  of  homestead  and  deed  of 
trust  And  a  court  of  equity  will  marshal  the 
assets,  and  compel  D  to  exhaust  the  fnnd  vptm 
which  J  had  no  claim,  that  J  may  appropriate  the 
only  fund  within  his  reach. 

9.  3ubstitutlon.— D  is  the  only  person  who  can 
plain  of  being  required  to  resort  to  R*b 
estate  to  the  relief  of  the  land  fund,  and  thatonlF 
upon  showing  that  such  a  course  would  operaie 
to  hU  pre  J  udice.  And  if  D  did  show  this.  J  might 
satisfy  his  judgment  and  stand  in  his  place.  Ih 
this  case  he  has  done  better  by  taking  an  assign- 
ment of  the  judgment 

10.  Same.— Clothed  with  the  rights  and  remedies  of 
D,  J  may  properly  proceed  against  the  property 
of  R  to  satisfy  R*s  debt  and  against  the  land  of 

C,  to  satisfy  the  debt  chargeable  upon  it 

707  *B7  deed  bearingr  date  the  18th  day 
of  April,  1868,  Beverly  Randolph  and 
his  wife,  in  consideration  of  the  snm  of 
$7,542.50,  conveyed,  with  g'eneral  warranty, 
to  J.  M.  Cobb,  a  tract  of  land  in  the  coantr 
of  Clarke.  And  by  deed  of  the  same  date 
Cobb  and  wife  conveyed  the  same  land  to 
D.  H.  McGuire,  to  secure  the  payment  off 
several  sums  of  money,  each  for  the  snm  off 
$1,385.62^,  with  interest  payable  annnally 
from  the  lat  of  March,  1868,  and  dne  re> 
spectively  on  the  Ist  of  September  in  the 
year*  1869,  1870,  1871  and  1872.  Both  off 
these  deeds  were  acknowledged  before  the 
same  justices  of  the  peace  on  the  6th  day 
of  July  1868,  and  the  deed  of  trust  was  ad* 
mitted  to  record  on  the  8th  of  the  same 
montii ;  but  the  deed  to  Cobb,  thong-h  de- 
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livered  to  him  at  the  time  of  its  acknowl- 
edg^tnent,  was  not  put  on  record  until  the 
10th  of  March  1869. 

At  the  July  term  1868  of  the  County  court 
of  Clarke,  Duval,  Keigler  A  Co.  recovered 
a  judgment  against  Beverly  Randolph  for 
$631.77,  with  six  per  cent,  interest  thereon, 
from  April  12th  1865  until  paid,  and  $8.46 
costs.  This  judf^iient  was  docketed  on  the 
1st  of  September  following ;  and  though  an 
execution  of  fieri  facias  was  sued  out  on  it, 
it  was  not  taken  from  the  office. 

The  bond  of  Cobb  due  in  1869  was  assigned 
to  James  B.  Russell,  and  was  paid  by  Ck>bb. 
The  second  due  in  1870,  was  assigned  some 
tlxQie  prior  to  March  1st  1869  to  R.  B.  Wolfe, 
and  considerable  payments  were  made  on 
it  by  Cobb,  to  the  administratrix  of  Wolfe. 
The  third  bond  payable  in  1871,  was  assigned 
on  the  1st  of  March  1869  to  Baker  A  Co.,  and 
Cobb  made  some  payments  on  it.  And 
about  the  21st  of  September  1869,  the  fourth 
bond  due  in  1872,  was  assigned  by  Randolph 
to  James  B.  Russell ;  and  on  that  there  were 

only  some  payments  of  interest. 
708  *This  last  bond  not  having  been 
paid  when  it  fell  due,  the  trustee  in 
the  deed  of  trust  advertised  the  land  for 
sale ;  and  thereupon  Cobb  obtained  from  the 
jndg-e  of  the  Circuit  court  of  Clarke  county 
an  injunction.  And  he  afterwards,  in  May 
1873,  upon  his  own  application,  was  declared 
a  t>ankrupt,  in  the  District  court  of  the 
Western  District  of  Virginia,  held  at  Harri- 
sonburg. 

In  August  1873,  James  B.  Russell  filed 
his  petition  in  Cobb's  proceeding  in  bank- 
ruptcy, in  which  he  set  out  the  foregoing 
facts,  and  also  that  Cobb,  after  he  had  been 
declared  a  bankrupt,  had  filed  an  amended 
bill,  in  which  he  stated  that  Duval,  Keigler 
A  €>o.  had  instituted  proceedings  and  had 
obtained  a  decree  for  the  sale  of  twenty 
acres  of  land  of  Beverly  Randolph;  that 
their  judgment  constituted  the  first  lien  on 
his  land  which  he  would  have  a  right  to 
pay  off  out  of  his  purchase  money  to  Beverly 
Randolph  remaining  unpaid,  and  that  no 
sale  of  his  land  could  be  properly  made  until 
the  twenty  acres  of  land  was  sold  and  the 
proceeds  applied  to  the  claim  of  Duval, 
Keififler  A  Co. 

The  prayer  of  the  petition  was  that  Cobb 
might  be  restrained  from  any  further  pro- 
ceedings in  the  State  court ;  that  the  court 
would  settle  the  amounts  and  respective 
priorities  of  the  lien  and  other  debts  of 
Cobb,  whether  said  liens  have  been  proved 
in  bankruptcy  or  not ;  that  the  land  of  Cobb 
might  be  speedily  sold,  &c.  Cobb  and  his 
assignee  in  bankruptcy,  Wolfe's  adminis- 
tratrix. Baker  A  Co.,  and  Duval,  Keigler  A 
Co.  were  made  defendants  to  the  petition. 
Upon  the  filing  of  this  petition  the  judge 
made  an  order  restraining  the  proceedings 
in  the  State  courts,  and  directing  the  as- 
signee to  take  the  necessary  steps  to  sell 
the  bankrupt's  lands. 

In  October  1873,  the  cause  came  on 
709    to  be  heard,  *when  the  court  ascer- 
tained the  liens  on  the  lands  of  Cobb 
to  be  as  follows:    First,  the  judgment   in 


favor  of  Duval,  Keigler  A  Co.  for  $631.77, 
with  interest,  Ac. ;  but  there  being  an  un- 
sold tract  of  land  of  Beverly  Randolph, 
which  had  been  decreed  by  the  Circuit  court 
to  be  subject  to  the  payment  thereof,  said 
claim  was  to  be  credited  by  whatever  might 
be  derived  from  the  sale  of  said  tract  of 
land;  second,  the  claim  of  Wolfe's  admin- 
istratrix ;  third,  the  claim  of  Baker  A  Co. ; 
and  fourth,  the  claim  of  Russell.  The 
amount  of  each  of  these  claims  was  set  out 
in  the  decree,  and  commissioners  were  ap- 
pointed to  sell  the  land  of  Cobb  embraced 
in  the  deed  of  trust,  upon  terms  stated  in 
the  decree. 

In  December  1873  the  commissioners  re- 
turned their  report;  in  which  they  stated 
that  the  land  had  been  sold,  and  purchased 
by  James  B.  Russell,  at  the  price  of  $3,100. 
And  on  the  12th  of  February  the  court 
made  a  decree  confirming  the  report,  and 
directed  the  commissioners,  out  of  the  cash 
payment  for  the  land,  to  pay  the  expenses 
of  sale,  and  to  hold  the  remainder  thereof 
until  it  shall  be  more  definitely  ascertained, 
the  exact  amount  of  this  fund  to  which 
Duval,  Keigler  A  Co.  will  be  entitled,  as 
indicated  in  the  former  decree;  it  being 
stiggested  to  the  court,  that  there  has  been 
a  ssde  of  the  land  which  they  were  required 
to  exhaust  before  they  could  share  in  this 
fund,  but  said  sale  has  not  been  acted  on 
by  the  Circuit  court  of  Clarke  county. 

The  commissioners  made  their  final  re- 
port, showing  the  collection  of  all  the  pur- 
chase money  of  the  land,  and  the  payment 
to  Russell  as  assignee  of  Wolfe's  adminis- 
tratrix of  $551.58,  and  as  assignee  of  Baker 
A  Co.  of  $1,241.69 — ^these  sums  being  the 
amount  of  their  claims — and  to  Russell 
$1,094.75,  in  part  of  his  claim. 
710  *And  the  cause  came  on  to  be  finally 
heard  on  the  2nd  of  April  1874;  and 
the  court  referring  to  its  former  decrees 
directing  the  purchase  money  to  be  retained 
until  the  court  could  determine  whether 
Duval,  Keigler  A  Co.  or  their  assignees, 
by  virtue  of  their  judgment  should  be  en- 
titled to  any  portion  of  the  proceeds  of  the 
sale  of  lands  of  James  M.  Cobb,  sold  under 
decree  in  this  cause;  and  it  now  appearing 
to  the  court,  that  in  addition  to  the  land  of 
Beverly  Randolph,  referred  to  in  the  former 
decrees  in  this  cause,  there  is  personal 
property  of  the  said  Beverly  Randolph 
which  may  be  subjected  to  the  payment  of 
said  debt,  one  or  both  sources  being  suffi- 
cient for  the  payment  of  the  same ;  and  the 
said  judgment  being  a  debt  of  Beverly 
Randolph,  and  only  binding  upon  the  land 
of  J.  M.  Cobb,  in  case  it  cannot  be  made 
out  of  the  personal  property  of  said  Ran- 
dolph, or  of  land  sold  by  him  since  the  sale 
to  Cobb,  it  was  decreed  that  no  part  of  the 
fund  derived  from  the  sale  of  the  land  of  J. 
M.  Cobb,  for  distribution  in  this  cause, 
should  be  applied  to  the  satisfaction  of  the 
judgment  of  Duval,  Keigler  A  Co.  or  their 
assignee;  but  the  same  should  be  applied, 
after  paying  the  costs,  to  the  satisfaction  of 
the  debts  of  Wolfe's  administratrix.  Baker 
A  Co.  and  James  B.  Russell,  as  ascertained 
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by  the  decree  of  the  ISth  of  October  1873 ; 
and  the  report  of  the  commissioner  was 
confirmed. 

In  January  1874  James  B.  Russell  insti- 
tuted his  suit  in  equity  in  the  Circuit  court 
of  Clarke  county,  ag-ainst  Beverly  Randolph 
and  Mary  C.  his  wife,  and  R.  P.  Paf^e, 
trustee,  and  their  five,  children,  four  of 
whom  were  infants,  and  Duval,  Keigler  & 
Co.  In  his  bill  he  stated  the  judg^ment  of 
Duval,  Keigler  &  Co.,  and  that  on  the  10th 
of  December  1873  they  assifirned  the  said 
judfifment  to   him.     That  on  the  17th 

711  of  March  *1871  Beverly  Randolph  ex- 
ecuted a  declaration  of  homestead,  and 

the  same  was  admitted  to  record  in  the 
clerk's  office  of  the  County  court  of  Clarke 
on  the  29th  of  August  1871.  This  declara- 
tion embraced  certain  personal  property 
therein  described  as  * 'being  all  the  personal 
property  of  which  I,  the  said  Beverly  Ran- 
dolph, am  possessed."  That  on  the  10th  of 
Augtist  1871  said  Randolph,  by  deed  re- 
corded in  the  said  clerk's  office  on  the  29th 
of  the  same  month,  conveyed  to  R.  Powell 
Page,  trustee,  for  the  benefit  of  Mrs.  Ran- 
dolph and  her  children,  certain  personal 
property,  described  as  being  in  part  the 
same  that  was  embraced  in  the  deed  of 
homestead  exemption.  That  the  considera- 
tion of  this  conveyance  is,  by  its  terms, 
''because  of  the  fact  recited,  that  Beverly 
Randolph  had,  by  a  declaration  of  home- 
stead, set  apart  and  consecrated  as  free 
from  levy,  &c.,  for  or  on  account  of  any 
debt  he  might  owe,  and  for  the  further  con- 
sideration of  one  dollar."  Copies  of  these 
deeds  were  filed  with  the  bill.  He  stated, 
that  he  was  induced  to  purchase  the  judg- 
ment of  Duval,  Keigler  &  Co.  by  reason  of 
its  being  complicate  with  other  debts  due 
to  him,  which  rendered  it  very  important 
that  he  should  be  able  to  control  it. 

The  prayer  of  the  bill  was  for  an  injunc- 
tion to  preserve  the  property,  and  that  the 
said  deeds  might  be  set  aside,  and  that  the 
said  personal  property,  being  all  the  per- 
sonal property  of  which  Beverly  Randolph 
was  possessed,  might  be  sold  and  applied 
to  the  payment  of  plaintiff's  debt,  and  for 
general  relief. 

In  February  1874  Beverly  Randolph  an- 
swered the  bill.  He  referred  to  the  proceed- 
ings in  the  cases  in  the  Circuit  and  the 
Bankrupt  courts.  And  he  referred  to  an- 
other case  in  the  Circuit  court  of  Clarke 
county,  in  which  the   tract  of  twenty 

712  acres  of  land,   referred  to  *in  the  de- 
cree of  the  Bankrupt  court,  had  been 

sold  and  purchased  by  Russell,  and  the 
proceeds  of  the  sale  had  been  decreed  to  be 
applied  to  the  satisfaction  of  the  judgment 
of  Duval,  Keigler  &  Co.  And  he  submits 
whether  the  said  judgment  is  not  now, 
and  was  not  at  the  date  of  the  assignment 
thereof  to  the  plaintiff,  fully  paid  off  and 
discharged;  whether  the  actual  sale  of  the 
several  tracts  of  land  upon  which  the  said 
judgment  was  a  lien,  the  confirmation  of 
said  sales,  the  judicial  ascertainment  of  the 
liens  of  said  judgment,  and  the  decree  ap- 
plying the  funds  in  the  hands  of  the  court 


to  the  payment  of  said  judgment,  it  not  aa 
actual  legal  satisfaction  thereof;  and 
whether,  these  lands  having  been  sold  for 
the  purpose,  this  complainant  can  now,  cr 
at  any  time,  by  execution  upon  said  jodf- 
ment,  or  otherwise,  subject  any  other  prop- 
erty to  the  satisfaction  of  said  judgment 

It  was  agreed  between  Russell  and  Ran- 
dolph, by  their  counsel,  that  the  cante 
should  be  submitted  upon  the  bill  and  an- 
swer ;  that  the  allegation  of  matters  of  rec- 
ord should  be  taken  as  true,  except  wha 
the  same  was  contradicted  by  the  reoofdk 
themselves.  The  allegation  of  the  bill,  u 
to  the  assignment  of  the  judgment  to  Rni- 
sell,  the  conveyance  of  the  personal  propmtf 
to  Page,  trustee,  the  consideration  therefor, 
and  the  identity'  of  the  property  conveyed, 
was  admitted  to  be  true. 
The  cause  came  on  to  be  finally  heaid  on 
the  3d  of  March  1874;  when  the  court  dis- 
solved the  injunction  and  dismissed  the  bill 
as  to  Beverly  Randolph  with  costs.  But 
upon  the  application  of  Russell,  and  with 
the  consent  of  Randolph,  the  cause  was  re- 
tained for  a  reconsideration  and  review  of 
this  decree  by  a  decree  to  be  made  in  vaca- 
tion. And  on  the  30th  of  May  1874  iht 
court  dissolved  the  injunction  and  di9> 

713  missed  *the  bill  as  to  all  the  defend- 
ants,   with  costs.     Russell  therenpoa 

applied  to  a  judge  of  this  court  for  an  ap- 
peal :  which  was  allowed. 

Barton  &  Boyd,  for  the  appellant. 

Holmes  Conrad,  for  the  appellees. 

Staples,  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  declara- 
tion and  claim  of  "homestead"  made  bj 
Beverly  Randolph  on  the  17th  of  March 
1871,  is  void  as  against  the  judgment  r^ 
covered  by  Duval,  Keigler  A  Co.  at  the 
July  term  of  the  County  court  of  Clarire, 
1868.  That  such  declaration  and  claim  are 
invalid  as  to  antecedent  debts  is  follr  es- 
tablished by  the  decisions  of  this  coort, 
and  of  the  Supreme  Court  of  the  Dnited 
States.     Homestead  Cases,  22  Gratt.  266. 

The  deed  of  trust  executed  by  Beverly 
Randolph  on  the  10th  of  August  1871,  to 
the  benefit  of  his  wife  and  children,  and 
embracing  a  part  of  the  property  claimed 
as  a  homestead,  is  also  void  as  against  said 
judgment.  That  deed  not  t>eing  upon  con* 
sideration  deemed  valuable  in  law,  mast  be 
regarded  as  merely  voluntary,  and  therefore 
invalid  as  against  the  claims  of  creditor 
whose  debts  were  contracted  prior  to  iti 
execution. 

Under  the  provisions  of  the  second  sec- 
tion, chapter  179,  Code  of  1860,  it  was  com- 
petent for  Duval,  Keigler  A  Co.,  withort 
having  sued  out  an  execution  at  law,  to  im- 
peach bv  bill  in  equity,  the  deed  of  home- 
stead and  deed  of  trust  upon  the  gronnd  oi 
fraud,  actual  or  constructive.  The  appe- 
lant Russell  being  the  bona  fide  assifiroee  of 
said   judgment   recovered  by  Dn^*^ 

714  ♦Keigler  ft  Co.,  stands  in  their  show 
is  substituted  to  all  their  rights  and 
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'remedies,  and  entitled  to  enforce  any  sectir- 
str  thej  may  justly  claim. 

The  court  is   further  of  opinion   that  al- 
though the  tract  of  land   conveyed   by  Ran- 
dolph to  Cobb  was  ordered  to  be  sold  under  a 
'  decree  of  the  circuit   court  of   the   United 
States,  rendered  on  the  15th  of  October  1873, 
to  satisfy  the  judgment   aforesaid,   as  well 
as  the   i^aims   of   Cobb's   creditors,  it  was 
i  serertheless  provided  in  that  decree,    that 
I  Duval,  Keigler  &  Co.  should  not  be  entitled 
I  to  recover  any  of  the  proceeds  of  sale  until 
I  they   shall    have    exhausted   the    lands    of 
Beverly  Randolph,  decreed   also  to   be  sold ; 
and  should    by  further  proof  show   to  the 
court  that  said  land  has  proved  insufficient 
to  pay  the  claim,  and   the   amount  of  said 
deficiencv." 

There  is  no  pretence  for  saying  that  this 
decree  operated  as  a  satisfaction  of  the 
judgment;  for  although  its  priority  was 
recognized,  yet  the  United  States  court  was 
dearly  of  opinion,  and  very  properly  so, 
that  Randolph's  estate  ought  first  to  be 
applied  to  the  judgment  before  any  part  of 
I  the  land  purchased  by  Cobb  from  Randolph 
I  iras  subjected :  And  this  upon  the  obvious 
ground  that  the  judgment  was  a  debt  of 
Randolph  for  which  neither  Cobb  nor  his 
estate  was  iustly  liable. 

The  same  rule  was  adopted  by  the  United 
States  court  in  its  decree  of  the  12th  Sep- 
tember 1874.  By  that  decree  the  court 
refuses  to  order  any  distribution  of  the 
fond  whatever,  until  it  could  be  definitely 
ascertained  what  was  the  exact  amount  to 
which  Duval,  Keigler  Sk  Co.  would  be  en- 
titled from  the  lands  of  Randolph  directed 
to  be  sold  under  previous  decrees  of  the 
court.  And  none  can  fail  to  believe  that  if 
the  attention  of  the  United  States  court 
bad  then  been  called  to  the  fact  that 
Randolph  was  the  owner  of  other 
716  •property  justly  liable  to  the  judg- 
ment, that  court  would  have  required 
tfae  holders  of  that  judgment  to  proceed 
against  that  property  before  subjecting  the 
tract  sold  and  conveyed  by  Randolph  to 
Cobb.  If  the  United  States  court  was  of 
opinion  that  a  part  of  Randolph's  estate 
should  be  applied  to  the  payment  of  his 
individual  liabilities,  it  would  as  a  neces- 
sary consequence,  have  held  that  the  whole, 
if  needed,  should  be  so  applied. 

The  correctness  of  this  view  is  conclu- 
siTely  shown  by  the  decree  of  the  same 
court  rendered  on  the  2d  of  April  1874. 
That  decree  recites,  "that  it  now  appear- 
ing to  the  court  that  in  addition  to  the  land 
of  Beverly  Randolph  referred  to  in  former 
decrees  in  this  cause,  there  is  personal  prop- 
!  erty  of  the  said  Beverly  Randolph  which 
may  be  subjected  to  the  pavment  of  the 
judgment,  and  said  judgment  being  a  debt 
of  Beverly  Randolph,  and  only  binding  upon 
the  land  of  J.  N.  Cobb  in  case  it  cannot  be 
made  out  of  the  personalty  of  Beverly  Ran- 
dolph, or  of  land  sold  by  him  since  the  sale 
to  J.  N.  Cobb ;  it  was  therefore  directed  that 
no  part  of  the  fund  from  the  sale  of  the 
Cobb  land  should  be  applied  to  the  satis- 


faction of  the  judgment  in  favor  of  Duval,. 
Keigler  &  Co.,  or  their  assignee. 

This  was  a  final  decree.  It  disposes  of 
the  whole  matter  in  controversy.  It  de- 
prives Duval,  Keigler  A  Co.,  or  their  as- 
signee, of  the  benefit  of  the  judgment  lien 
upon  the  Cobb  land;  it  excludes  them  un- 
conditionally from  any  participation  in  that 
fund,  and  requires  them  to  resort  to  such 
estate  as  Randolph  was  entitled  to  for  the 
satisfaction  of  the  judgment. 

It  has  been   suggested,  that  this  decree 

was  obtained  by  the  contrivance  of  Russell 

himself,  who  had  then  become  the  assignee 

of  the  debt.     There  is  nothing  in  the  record 

to   show    at   whose    instance    it    was 

716  rendered.  *It  is  the  decree  of  a 
court  having  jurisdiction  of  the  par- 
ties and  the  subject  matter.  It  must  be  held 
as  absolutely  conclusive  in  every  other  court, 
unless  it  is  impeached  for  fraud ;  of  which 
there  is  no  pretence  in  this  case.  If  in 
fact  it  was  entered  at  the  instance  of  Rus- 
sell, the  matter  was  easy  to  be  proved  by  a 
discovery,  or  by  extrinsic  evidence.  The  rec- 
ord of  the  decree  was  filed  as  an  exhibit  in 
this  case,  and  was  read  without  objection 
in  the  court  below.  This  court  cannot  dis- 
regard it  upon  anv  mere  suspicion,  or  even 
a  suggestion,  that  the  United  States  court, 
in  rendering  this  decree,  was  imposed  upon 
by  one  of  the  parties. 

But  the  court  is  further  of  opinion,  that  if 
the  decree  is  attributable  to  the  action  of 
the  appellant  Russell,  it  was  nevertheless  a 
just  and  proper  decree  under  all  the  circum- 
stances, such  as  the  appellant  might  well 
ask  and  the  appellee  cannot  justly  com- 
plain of. 

As  already  stated,  the  judgment  recovered 
by  Duval,  Keigler  &  Co.  was  against  Ran- 
dolph only;  Cobb  was  in  no  way  bound  for 
that  debt.  The  lien  of  the  judgment  upon 
the  land  of  Cobb,  purchased  from  Randolph, 
was  owing  to  Cobb's  failure  to  record  his 
deed  in  due  time.  If  the  deed  had  been 
properly  recorded,  this  controversy  would 
never  have  arisen,  and  there  would  have 
been  no  pretence  for  charging  the  judgment 
upon  the  land  purchased  by  Cobb.  But  not- 
withstanding Cobb's  neglect  in  this  particu- 
lar, it  was  competent  for  him  to  insist  that 
Randolph's  creditors  should  exhaust  all  his 
real  and  personal  estate  before  subjecting 
his  (Cobb's)  land.  And  if  Cobb  had  satis- 
fied the  judgment,  or  it  had  been  paid  out 
of  the  proceeds  of  his  land,  he  would  have 
been  substituted  to  all  the  rights  and 

717  remedies    of    Duval,    Keigler  &  *Co. 
against  Randolph.     Besides  this  right 

of  substitution,  Cobb  had  his  remedy  upon 
the  warranty  contained  in  Randolph's  deed 
to  him  of  the  18th  April  1868— a  contract 
entered  into  long  anterior  to  the  claim  of 
homestead  and  the  deed  of  trust. 

Now  it  must  be  borne  in  mind  that  the 
appellant,  Russell,  is  the  holder  of  one  of 
the  bonds  executed  by  Cobb  to  Randolph  for 
the  purchase  money  of  the  land.  He  is  there- 
fore assignee  of  Randolph,  and  a  creditor  of 
Cobb,  having  also  a  vendor's  lien  upon 
the  land  for  unpaid   purchase  money.     The 
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appellant  has  therefore  all  the  equities  of 
Cobb,  and  a  strong-  equity  against  Ran- 
dolph, growing  out  of  the  assignment. 

As  the  holder  of  the  bond,  he  has,  how- 
ever, but  one  fund  upon  which  he  can  rely 
for  payment,  and  that  is  the  land.  On  the 
other  hand,  Duval,  Keigler  &  Co.  have  two 
funds  for  the  satisfaction  of  their  judg- 
ment, the  land  and  the  property  embraced 
in  the  deed  of  homestead  and  the  deed  of 
trust. 

A  court  of  equity  will  so  marshal  these 
securities  as  to  compel  Duval,  Keigler  &  Co. 
to  exhaust  that  fund  upon  which  the  appel- 
lant has  no  claim,  in  order  that  the  latter 
may  appropriate  the  only  fund  within  his 
reach. 

This  is  a  familiar  doctrine  of  the  equity 
courts:  the  rule  being  that  if  one  party 
has  a  lien  or  interest  in  two  funds  for  his 
debt,  and  another  party  has  a  lien  on  or  in- 
terest in  one  only  of  the  funds  for  another 
debt,  the  latter  has  a  right  in  equity  to 
compel  the  former  to  resort  to  the  other 
fund,  in  the  first  instance,  for  satisfaction, 
if  that  course  is  necessary  for  the  satis- 
faction of  the  claims  of  both  parties :  pro- 
vided always  this  course  does  not  trench 
upon  the  rights  or  operate  to  the  prejudice 
of  the  creditor  entitled  to  the  double  fund. 
In  such  cases,  the  equity  of  the 
718  creditor  having  *but  one  fund,  is  not 
afifainst  the  double  creditor,  but  only 
against  the  common  debtor;  that  the 
accidental  resort  of  the  paramount  creditor 
to  the  double  fund  shall  not  enable  the 
debtor  to  get  back  the  second  fund  dis- 
charged of  both  debts.  When,  therefore, 
the  paramount  creditor  is  satisfied  out  of  the 
doubly  charg^ed  fund,  the  other  creditor  has 
a  right  of  substitution  to  all  his  rights 
afirainst  the  remaining  fund.  1  Story's  Eq. 
Jur.,  2  633;  Adams'  Eq.,  mar.  272;  Vance 
V.  Monroe,  4  Gratt.  93;  Jones  et  als.  v. 
Phelan  ft  Collander,  20  Gratt.  229. 

According  to  these  authorities,  Duval, 
Keigler  &  Co.  are  the  only  persons  who  can 
complain  of  being  required  to  resort  to  Ran- 
dolph's personal  estate  to  the  relief  of  the 
land  fund;  and  they  can  only  object  upon 
showing  that  such  a  course  would  operate 
to  their  prejudice.  If  they  made  that  ap- 
pear, the  appellant  would  still  have  the  rig-ht 
to  satisfy  their  judgment,  and  to  stand  in 
their  place.  He  has  done  what  is  better, 
he  has  taken  an  assignment  of  the  judg- 
ment. Clothed  with  all  their  rights  and 
remedies,  he  may  very  properly  proceed 
against  the  property  of  Randolph  to  satisfy 
his  debt,  and  against  the  land  of  Cobb  to 
satisfy  the  debt  chargeable  upon  that  land. 
This  satisfies  all  the  equities,  and  attains 
substantial  justice. 

The  court  is  therefore  of  opinion,  that  if 
the  United  States  court  had  rendered  no 
such  decree  as  the  one  now  under  con- 
sideration, a  court  of  equity  having  all  the 
parties  before  it,  and  with  a  view  to  the 
adjustment  of  their  rights,  would  now 
adjudicate  these  questions  precisely  as  that 
court  has  done.  The  appellee  Randolph, 
and    those     claiming    under   him,    cannot 


justly  complain  that  his  property  is  appliti 
to  the  payment  of  debts  contracted  bj  kirn 
long   before    his     right   to    a    homesteid 

accrued,  and  that  his  bona  fide 
710     assignee  is  *thus  permitted  to  collect 

his  debt  out  of  property  liable  for  iti 
payment. 

For  these  reasons,  the  court  is  of  opinion, 
that  the  decree  of  the  Circuit  court  most  be 
reversed,  and  the  cause  remanded  for  farther 
proceedings  in  conformity  with  the  viem 
herein  expressed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  cosii- 
sel,  and  the  court  having  maturely  ooo- 
sidered  the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  is 
writing,  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  dissolving  the  in- 
junction and  in  dismissing  the  bill  of  the 
appellant,  James  B.  Russell :  wherefore,  for 
the  error  aforesaid,  it  is  ordered  isA 
decreed  that  the  said  decree  of  the  Cimit 
court  be  reversed  and  annulled,  andtbit 
the  appellee,  Beverly  Randolph,  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  this  court  proceeding  to  render  sdgI 
decree  as  the  said  Circuit  court  oaghtto 
have  rendered,  it  is  adjudged,  ordered  and 
decreed,  that  the  homestead  of  the  defend- 
ant, Beverly  Randolph,  and  the  deed  of  tmf 
executed  by  him  on  the  10th  day  of  An«:n«t 
1871  be  vacated  and  annulled,  so  far  as  the; 
are  in  conflict  with  the  debt  due  to  ihewi 
James  B.  Russell,  as  assignee  of  the  jnd^' 
ment  in  favor  of  Duval,  Keigler  A  Co.;  that 
it  be  referred  to  one  of  the  commiuioott* 
of  said  court  to  ascertain  and  report  the  a* 
act  amount  due  said  Russell  as  assignee  u 
aforesaid,  if  the  same  cannot  be  agreed  bf 
the  parties,  and  a  decree  to  be  rendered  for 
the  sale  of  so  much  of  the  property  embrawj 

in  the  deed  of  homestead  and  deed 
720    aforesaid  as  may  be  necessary  to  *ttt- 

isfy  the  balance  due  the  complainant; 
and  in  the  meantime  said  Circuit  coart,ortiie 
judge  thereof  in  vacation,  may  makesocn 
order  touching  the  custody  and  dispositioa 
of  the  property  aforesaid  as  may  seem  jojj 
and  proper;  which  is  ordered  to  be  certified 
to  the  said  Circuit    court  of  Clarke  conflty. 

Decree  reversed. 


721 


*Triplett  v.  Allen  &  als. 
September  Term,  1875,  Staunton. 


I.  Sales  of  Luid  by  tbe  Acn—MMaiku  Gtm^^ 
tioB.^— A  case  In  which  a  sale  of  land  was  held.  nP« 
the  written  contract  and  the  evidence,  to  baTetetf 
a  sale  by  the  acre,  and  not  a  sale  in  cross ;  andibt 
vendor  was  bound  to  make  rood  the  defldeocT  » 
the  quantity  at  the  averase  value  of  the  whole  trart 
per  acre.  ^ 

•Mistake— Compeosatloa.— On  this  subject,  sec  B^ 
back  v.  Kilffores.  26  Qratt  442,  and  note;  WiMS^- 
Hoy.  28  Qratt  718,  and  no<«;.also,  Boschen  r.  Jmftf^ 
92Va.758. 
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ai  Smnm  5mmtt  Words  "Mora  or  Lom"— Not  a  Con- 
tract of  tiaiard.*— The  conveyauice  of  tlie  land,  after 
giving-  tbe  number  of  acres,  adds  the  words  "more 
or  less."  These  words  will  not  relieve  the  vendor 
or  vendee,  as  the  case  may  be,  from  the  obligation 
to  make  compensation  for  an  excess  or  deficiency, 
beyond  what  may  be  reasonably  attributed  to 
small  errors  from  variation  of  instmments  or 
otherwise,  nnless  there  be  evidence  to  show  that  a 
contract  of  hazard  was  intended. 

$.  Saawi  Sanw  SaiBr.— Ten  acres,  in  a  tract  of  100 
acres,  where  the  land  is  worth  fifty  dollars  an 
acre,  is  not  one  of  these  small  deficiencies  to  be 
covered  by  the  phrase  *'more  or  less." 

This  was  a  bill  in  the  Circuit  court  of 
Shenandoah  county,  by  Leonidas  Triplett, 
to  enjoin  a  judKment  for  $1,635.45  with  in- 
terest, recovered  ag^ainat  him  bv  L/emuel 
Allen,  upon  a  bond  given  by  Triplett  to 
Allen  for  part  of  the  price  of  two  tracts  of 
land  sold  by  Allen  to  Triplett.  The  grounds 
relied  on  in  the  bill  for  an  injunction,  were 
that  the  land  was  sold  by  the  acre,  and 
there  was  a  deficiency  in  the  quantity  sold ; 
and  that  Allen  had  conveyed  to  Triplett  a 
right  of  way  from  one  tract  to  the  other 
over  the  land  of  Tiphen  W.  Allen ;  which 
right  of  way  he  did  not  possess.  The  in- 
^auction  was  awarded  as  to  $1,000  of  the 
judgment. 

Allen  answered  the  bill.  He  denied 
722  that  the  sale  of  *the  lands  was  by 
the  acre,  and  insisted  that  it  was  a 
sale  in  gross.  He  denied  that  he  conveyed 
to  Triplett  any  right  of  way  except  that 
mentioned  and  reserved  to  him  in  his 
father's  will.  If  Tiphen  W.  Allen  has  re- 
fused to  permit  complainant  to  enjoy  said 
right  of  way  as  alleged,  as  to  which  he, 
Allen,  is  not  advised,  he  is  not  responsible 
for  the  fact. 

A  number  of  witnesses  were  examined  as 
to  the  circumstances  attending  the  contract 
between  Allen  and  Triplett,  for  the  sale  and 
purchase  of  the  land;  and  the  cause  coming 
on  to  be  heard  on  the  25th  of  August  1874, 
the  court  dissolved  the  injunction  and  dis- 
missed the  bill  with  costs.  And  thereupon 
Triplett  obtained  an  appeal  to  his  court. 
The  facts  are  stated  by  Judge  Christian  in 
his  opinion. 

M.  Bird  and  H.  C.  Allen,  for  the  ap- 
pellant. 

*Sales  by  the  Acre— Contracts  of  Haxard.— In   the 

caae  of  Boschen  v.  Jtursrens,  92  Va.  4S0,  Junos  Ksith 
<iellvered  the  opinion  of  the  court  and  cltinff  the 
ivincipal  case,  also.  Blessinsrv.  Beatty,  1  Rob.  287; 
Crawford  v.  McDaniel,  1  Rob.  448:  Watson  v.  Hoy.  28 
Oratt  flB8:  Benson  v.  Humphreys,  75  Va.  196,  said: 
"These  cases  not  only  show  that  equity  will  take 
iorisdiction  of  this  class  of  cases,  upon  the  rround  of 
mistake,  but  that  'every  ftale  of  real  estate,  where  the 
Quantity  is  referred  to  in  contract,  and  where  the 
language  of  the  contract  does  not  plainly  indicate 
t^atthe  sale  was  intended  to  be  a  sale  in  gross,  must 
bepresnmed  to  be  a  sale  per  acre;  that  while  con- 
tracts of  hazard  are  not  Invalid,  conrts  of  equity  do 
not  regard  them  with  favor.*"  See  also,  Norfolk 
Tniat  Co.  v.  Poster,  78  Va.  419. 


M.  Walton,  for  the  appellees. 

Christian  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  decree  of 
the  Circuit  court  of  Shenandoah  was  erro- 
neous in  dissolving  the  injunction  awarded 
in  vacation,  and  dismissing  the  plaintiff's 
bill.  The  evidence  conclusively  shows 
that  the  sale  by  Allen  to  Triplett  was  a 
sale  per  acre,  and  not  a  sale  in  gross.  The 
contract  of  sale  filed  with  the  answer  pro- 
vides '*that  the  said  Lremuel  Allen  doth 
covenant  and  agree  to  sell  to  the  said  Lt, 
Triplett  the  home  tract  of  land  ( with  appur* 
tenances  thereto  belonging),  containing  one 
hundred  and  sixty-six  acres,  three  roods  and 
twenty-eight  poles,"  with  certain  bound- 
aries described — ''together  with  one  hundred 
and  fifty  acres  of  mountain  land,"  for 
the    consideration    of    ten   thousand 

723  ^dollars.      This    contract     was  dated 
the  3d  of  November,  1869.     It  seems  on 

the  day  before  this  contract  was  entered  into 
this  land  was  offered  at  public  auction, 
and  the  home  tract  was  offered  and  bid  for  by 
the  acre.  On  that  day  the  bidding  went  up 
to  some  $35  or  $40  per  acre,  and  the  land  was 
taken  down.  On  the  next  day  (November 
3d)  the  land  was  again  offered  at  public 
auction,  and  the  bidding  went  up  to  $52  per 
acre.  The  bidding  was  then  stopped,  and 
there  were  certain  negotiations  between  the 
parties ;  calculations  were  made,  putting  the 
mountain  land  at  $8  per  acre ;  and  proposi- 
tions to  give  for  the  home  tract  enough  per 
acre  (estimating  the  tract  at  one  hundred 
and  sixty -six  acres,  three  roods  and  twenty- 
eight  square  poles)  to  make  the  purchase 
money  for  the  whole  amount  to  the  sum  of 
$10,  (XX).  The  result  of  these  negotiations 
was  the  contract  above  referred  to,  by  which 
Allen  agreed  to  sell  to  Triplett  one  hundred 
and  sixty-six  acres,  three  roods  and  twenty- 
eight  poles  of  what  was  known  as  the  home 
tract.  A  deed  was  executed  on  the  2d  of 
December,  by  Allen  and  wife,  with  gen- 
eral warranty,  conveying  to  Triplett  this 
land  as  described  in  the  contract  of  sale, 
except  that  after  the  words  describing  the 
quantity,  are  inserted  the  words  "more  or 
less."  It  turns  out  upon  a  survey  of  the 
home  tract  that  there  is  a  deficiency  of 
about  ten  acres. 

The  court  is  of  opinion  that  under  the 
contract  of  the  parties  and  the  evidence 
taken  in  the  cause,  the  sale  was  a  sale  per 
acre,  and  not  a  sale  in  gross,  and  that  the 
appellee  is  bound  to  make  good  this  defi- 
ciency at  the  average  value  of  the  home 
tract  per  acre. 

But   if  the   contract  can  be  considered  a 

sale  in  gross  and  not  per  acre,  the  insertion 

of  the  words    "more   or  less"  in   the  deed 

does   not   affect  the   case.     For   it   is  well 

settled  by  repeated  decisions  of  this 

724  court,   that  *the  employment  of  such 
words  will  not  relieve   the  vendor  or 

vendee,  as  the  case  may  be,  from  the  obli- 
gation to  make  compensation  for  an  excess 
or  deficiency,  beyond   what  may  be  reason- 
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ably  attributed  to  small  errors  from  varia- 
tion of  instruments  or  otherwise;  unless, 
indeed,  there  be  evidence  to  show  that  a 
contract  of  hazard  was  intended.  In  the 
absence  of  such  evidence,  it  is  to  be  pre- 
sumed that  the  parties  contract  with  ref- 
erence to  quantity.  It  is  an  important  ele- 
ment in  every  agreement,  and  prima  facie 
must  be  intended  to  influence  the  price. 

Ten  acres  in  a  tract  of  one  hundred  and 
sixty-six  acres,  especially  when  worth  at 
least  $50  per  acre,  is  not  one  of  these 
* 'small  deficiences"  to  be  covered  by  the 
phrase  **more  or  less;*'  and  the  vendor 
must  be  held  liable,  and  the  vendee  compen- 
sated for  such  deficiency.  Nor  is  the  vendor 
at  all  relieved  from  obligation  to  make 
good  this  deficiency  by  the  fact  that  a  part 
of  this  land,  to  the  extent  of  about  four 
acres,  was  at  the  time  of  the  sale  vested, 
by  proceedings  of  condemnation,  in  the  Ma- 
nassas Gap  Railroad  Company;  and  that 
vendee  knew,  when  he  bought  the  land,  that 
said  railroad  passed  through  one  side  of 
this  land.  Knowledge  of  the  fact  that  a 
railroad  passed  through  the  home  tract  does 
not  alter  the  question,  or  change  the  obliga- 
tions of  the  parties.  The  vendee,  under  his 
contract,  had  purchased  one  hundred  and 
sixty-six  acres,  three  roods  and  twentv- 
eight  poles  of  the  home  tract.  How 
much  of  the  home  tract  had  become  vested 
in  the  railroad  company  was  no  concern  of 
his.  He  had  a  right  to  presume  that  the 
quantity  called  for  by  his  contract  was  still 
left  after  deducting  that  in  the  possession 
of  the  railroad  company.  The  company 
had  acquired  a  fee  simple  right  to  the 
land  held  by  them,  for  which  no  doubt 
Allen  had  received  full  compensation. 
726  So  far  as  *this  four  acres  is  con- 
cerned, Allen  stands  in  the  same  posi- 
tion as  if  he  had  sold  and  conveyed  the  four 
acres  to  another  party  before  the  sale  to 
Triplett;  and  the  fact  that  Triplett  saw 
and  knew  that  the  Manassas  Gap  railroad 
passed  through  this  land,  could  have  no 
more  effect  on  this  contract  of  the  parties 
than  if  he  saw  and  knew  that  four  acres  of 
the  home  tract  had  been  sold  and  possession 
delivered  to  a  purchaser  having  a  deed  in 
fee  simple  for  four  acres  of  said  land.  The 
contract  of  Allen  was  to  convey  to  Triplett 
one  hundred  and  sixty-six  acres,  three 
roods  and  twenty-eight  poles,  and  if  he 
had  conveyed  a  part  of  it,  or  had  received 
compensation  for  a  part  of  it,  vested  by 
proper  legal  proceedings  in  a  railroad  com- 
pany, it  was  no  concern  of  Triplett,  and 
Allen  must  make  up  the  deficiency.  The 
court  is  therefore  of  opinion  that  the  decree 
of  the  said  Circuit  court  was  erroneous  in 
dissolving  the  injunction  and  dismissing 
the  plaintiff's  bill. 

The  court  ought  to  have  perpetuated  the 
injunction  certainly,  to  an  amount  sufficient 
to  cover  the  deficiency  in  the  land  sold, 
and  have  proceeded  to  declare,  upon  the 
evidence  in  the  cause  of  the  value  of  the 
land  and  the  deficiency  in  the  value  of  acres 
proved,  what  amount    is  due  to  Triplett. 

The  court  is  further  of  opinion,  that  no 


deduction  in  the  purchase  money  can  be  made 
on  account  of  the  right  of  way  which  is 
claimed  by  the  appellant  to  have  bea 
guaranteed  to  him  by  the  appellee.  Tbe 
deed  conveys  Samuel  Allen's  "right  of  wi^ 
across  Rhesa  Allen's  farm  now  owned  bj 
Tiphen  W.  Allen  to  the  aforesaid  moimtifl 
land."  To  ascertain  what  Samuel  Allea'i 
right  of  way  is,  reference  must  be  haid  to 
the  will  of  Rhesa  Allen.  The  third  dane 
of  said  will  provides  as  follows:  **Ifnrther 
desire   that   my   son   I^emuel     shall    have 

one  hundred  and  fifty  acres  of  timbered 
720    *land,  adjoining  the  lands  of  Charia 

Moore,  of  the  mountain  tract ;  and  the 
residue  of  all  lands  on  the  southeast  side 
of  the  river,  or,  in  other  words,  the 
mountain  side  of  the  river,  shall  be  Joaeph 
Tiphen  W.  Allen's  land,  with  the  express 
understanding  that  I^emuel  Allen  is  to  have 
a  right  of  way  to  the  timbered  land,"  Kow 
this  right  of  way  under  the  will,  whatcfer 
it  may  be,  has  been  conveyed  by  Allen  to 
Triplett.  But  there  is  nothing  in  the  rec- 
ord to  show  that  the  right  of  way  conveyed, 
that  is,  what  was  conferred  by  the  will  of 
Rhesa  Allen,  has  been  denied  to  Triplett 
He  (Triplett)  is  certainly  entitled  nnderhii 
contract  to  the  same  right  of  way  wfaidi 
was  secured  to  L/emuel  Allen  under  the  viQ 
of  Rhesa  Allen.  But  there  is  nothing  to 
show  in  the  record,  that  this  right  of  mj 
has  been  denied  to  him. 

Triplett,  as  to  his  legal  rights,  cao 
only  stand  upon  such  as  are  secnied 
by  the  will  to  Lemuel  Allen.  It  does 
not  appear  that  these  rights  have  been 
denied  to  him.  It  will  be  time  enoo^h 
to  act  upon  this  question  when  Triplett 
has  failed  to  recover  his  right  to  the  same 
right  of  way  which  the  will  secnres  to 
Lemuel  Allen.  All  that  this  court  flov 
means  to  decide  upon  this  branch  of  the 
case  is,  that  Triplett  is  only  entitled  to 
such  rig-ht  of  way  as  Allen  had  nnder  the 
will  of  Rhesa  Allen,  his  father.  What  that 
may  be,  is  a  subject  of  litigation  between 
the  parties,  and  remains  to  be  determiaed; 
but  the  value  of  the  said  right  of  waj  ii 
still  undetermined,  and  is  not  to  be  taken 
into  the  estimate  of  the  deficiency  for  which 
the  appellee  is  responsible. 

The  court  is  therefore  of  opinion,  thaltte 
said  decree  of  the  said  Circuit  oonrt.  dis- 
solving the  injunction  and  dismissing  the 
plaintiff's  bill,  is  erroneous;  and  that  said 

decree  be  reversed,  and  this  cause  r^ 
727    manded  *to   said   Circuit  court,  with 

instructions  to  inquire  and  determioi 
what  was  the  deficiency  of  the  number  of 
acres  and  the  value  thereof,  and  to  perpet- 
uate the  injunction  as  to  said  amonnt,  and 
dissolve  the  same  as  to  the  balance.  The 
decree  must,  therefore,  be  reversed,  and  the 
cause  be  remanded  to  said  Circuit  conrt  to 
be  further  proceeded  in  in  accordance  with 
the  principles  herein  announced. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  bj  coin- 
sel;  and  the  court  having  maturely  «*" 
sidered  the  transcript  of  the  record  of  the 
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decree  aforesaid  and  the  arguments  of  conn- 
sel,  is  of  opinion,  that  the  decree  of  the 
said  Circuit  court  is  erroneous,  in  dissolving' 
the  injunction  and  dismissing-  the  appel- 
lant's bill ;  the  court  being-  of  opinion,  that 
the  sale  from  Allen  to  Triplett  was  a  sale 
per  acre,  and  not  a  sale  in  gross,  and  that 
the  appellee  Allen  is  bound  to  make  good 
the  deficiency  which  is  shown  to  exist. 

The  court  is  further  of  opinion,  that  in 
taking-  account  of  this  deficiency,  and  of 
what  amount  the  appellant  is  entitled  to 
recover  from  the  appellee,  the  value  of  the 
rig-ht  of  way  is  not  to  be  estimated ;  the 
court  being  of  opinion,  that  the  appellee 
conveyed  by  his  deed  the  same  right  of 
way  which  under  the  will  of  his  father 
was  secured  to  said  appellee  Allen,  and  there 
is  nothing  in  the  record  to  show  that  this 
right  of  way  has  been  denied  to  him. 

It  is  therefore  ordered  and  decreed,  that 
the  said  decree  be  reversed  and  annulled, 
and  that  the  appellant  recover  against  the 
appellee  his  costs  expended  in  the  prosecu- 
tion of  his  appeal  here.  And  the  cause  is 
remanded  to  said  Circuit  court,  with 
728  instructions  to  ^ascertain  and  deter- 
mine what  is  the  deficiency  in  the 
quantity  of  the  land  sold  by  the  appellee  to 
the  appellant,  and  the  value  of  said  land 
appearing  to  be  so  deficient;  and  as  to  that 
amount  the  injunction  must  be  perpetuated, 
but  dissolved  in  all  other  respects:  which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Shenandoah  county. 

Judgment  reversed. 


720 


*Myersv.  Nelson  &  als. 

September  Term,  1875,  Stannton. 


-PssraMats  In  Confederate  Honey.*— M 

buys  land  at  a  Judicial  sale  in  1860,  and  gives  bis 
bonds  payable  annually  down  to  1868.  He  pays  all, 
bat  the  last  bond,  and  pays  on  tbat  12,000  in  Con- 
federate money:  and  a  few  days  afterwards  offers 
to  pay  tlie  balance  to  the  commissioner  in  Confed- 
erate money,  who  refuses  to  receive  it.  M  then 
files  his  petition  in  the  cause,  stating  that  he  owes 
this  balance,  and  that  the  commissioner  refused  to 
receive  it;  that  he  is  ready  to  pay  it,  and  asklnff 
that  he  may  be  authorized  to  pay  it,  and  that  a 
commissioner  may  be  directed  to  convey  the  land 
to  him.  The  court  decrees  that  M  be  authorized  to 
pay  to  the  g-eneral  receiver  the  balance  due,  statr 
Ing  the  amount,  and  upon  Its  payment  a  commis- 
sioner named  should  convey  the  land  to  M.  Hbld: 
1.  AppelUite  Practice.— The  decree  beinff  a  proper 

decree  upon  its  face,  it  could  not  have  been 

altered  on  appeal. 
s.  Payments  In  Confederate  Honey.— The  decree  did 

not  authorize  M  to  pay  in  Confederate  money, 

and  a  payment  to  the  receiver  in  that  money  was 

not  a  dlschartre  of  M*8  debt. 

In  1858  a  suit  in  equity  was   instituted  in 

*Jadlclal  Seles— PasrmentJ  In  Confederate  Honey.— 

The  principal  case  is  cited  In  Fnltz  v.  Briffhtwell.  77 
Va.  760;  also  In  Pnrdie  v.  Jones,  82  Gratt  840.  and 


the  Circuit  court  of  Augusta,  by  Nelson's 
widow  and  others  ag'ainst  Nelson's  infant 
heirs,  for  the  sale  of  a  tract  of  land  in 
which  they  were  the  joint  owners ;  and  a 
decree  was  made  in  the  cause  appointing' a 
commissioner  to  make  the  sale.  In  February 
1869  a  private  sale  of  the  land  was  made  to 
Jacob  Myers  by  one  of  the  adult  parties* 
and  this  sale  was  reported  to  the  court  by 
the  commissioner,  and  was  confirmed.  And 
the  commissioner  declining  to  act  fur* 

730  ther,    two  of  the  adult  parties  *were 
appointed  commissioners,  and  directed 

to  carry  out  the  contract.  ' 

The  contract  provided  that  one-fourth  of 
the  purchase  money  should  be  paid  on  the 
1st  of  April  1859,  and  the  balance  was  to  be 
divided  into  four  equal  annual  instalments, 
to  fall  due  on  the  1st  of  April  1860,  1861; 
1862  and  1863;  the  title  to  be  retained  until 
all  the  purchase  money  was  paid.  ^ 

Myers,  in  execution  of  the  agreement,  paid 
the  amount  which  was  to  be  paid  on  the  1st 
of  April  1859,  and  executed  his  bonds  to  the 
commissioners  for  the  deferred  payment^) 
each  bearing  date  the  29th  of  February  1860, 
and  being  for  the  sum  of  $3,486,793^  He 
seems  to  have  paid  the  three  first  bonds; 
and  on  the  10th  of  April,  a  few  days  after 
it  was  due,  he  paid  $2,000  on  the  fourth 
bond ;  and  a  few  days  after  that,  he  offered 
to  pay  the  balance  of  this  bond;  but  the 
commissioners  refused  to  receive  it ;  Myers 
offering  to  pay  that  balance,  as  he  had  paid 
the  $2,000,  in  Confederate  treasury  notes. 
Myers  thereupon,  in  June  1863,  applied  by 
petition  in  the  cause  to  the  judge  of  the 
court,  to  be  permitted  to  pay  the  balance 
he  owed  for  the  land,  and  to  have  a  deed  for 
it.  This  petition,  and  the  proceedings  upon 
it,  are  stated  in  the  opinion  of  the  court 
delivered  by  Judge  Anderson. 

In  June  1874,  the  suit  of  Nelson  Sl  als.  v. 
Nelson's  infant  heirs,  was  revived  in  the 
names  of  the  then  living  parties,  and  on  the 
motion  of  the  plaintiffs  and  defendants,  a 
rule  was  made  upon  Myers  to  show  cause  why 
he  should  not  be  required  to  pay  $3,486«79^, 
with  interest,  subject  to  a  credit  of  $2,000 
paid  April  10th,  1863;  the  balance  due, 
after  allowing  said  credit,  being  the  amount 
of  purchase  money  due  from  said  Myers,  ftc. 
Myers  appeared  and  filed  his  answer 

731  to   the   rule,    setting  *out   what    had 
been  done  in   the  cause,   saying  that 

he  had  strictly  complied  with  the  decree 
made  upon  his  petition,  and  that  he  had 
received  a  deed  for  the  land,  which  had  been 
duly  recorded.  And  he  insisted  that  the 
decree  of  June  1863  was  a  valid  decree  by  a 
court  of  competent  jurisdiction ;  and  no  at- 
tempt having  been  made  to  reverse  it,  it 
was,  after  the  time  which  had  elapsed,  con- 
clusive on  all  the  parties  in  the  cause. 

The  cause  came  on  to  be  heard  on  the 
14th  of  October  1874,  when  the  court  held 
that  the  order  of  June  1863,  made  at  the  in- 
stance of  Myers,  did  not,  either  under  the 
circumstances,  or  in  its  terms,  justify  or 
entitle  him  to  discharge  his  indebtedness 
for  the  land  purchased  by  him,  by  deposit- 
ing the  money  in  the  Central  Bank  as  gen- 
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eral  receiver  of  the  court  in  Confederate 
currency,  depreciated  at  the  time  to  nine 
for  "Qoe  in  gold;  nor  was  the  general 
receiver  justified  in  receiving  such  cur- 
rencv,  nor  was  Trout,  the  commissioner, 
authorized  to  make  a  deed  to  Myers  upon 
his  filing  the  certificate  of  the  receiver: 
And  therefore  that  said  deposit  of  Confed- 
erate currency  with  the  receiver  should  be 
wholly  disallowed  as  a  discharge  of  said 
indebtedness  of  said  Myers,  and  that  the 
deed  made  by  the  commissioner  was  void, 
and  made  without  authority;  and  further, 
that  the  order  of  June  1863  was  correct,  and 
could  not  have  been  appealed  from.  It  was 
therefore  decreed  that  the  deed  from  Trout, 
the  commissioner,  was  null  and  void;  that 
JKdyers  should  pay  to  the  general  receiver  of 
the  court  the  said  sum  of  $3,486,793^,  with 
interest  thereon  from  the  1st  of  April  1863, 
subject,  however,  to  a  credit  thereon  for 
$2,000,  paid  on  the  10th  of  April  1863,  with 
the  costs  of  the  rule,  which,  when  paid, 
will  be  a  full  discharge  of  the  purchase 
money  aforesaid  due  from  said  Myers. 
And  said  Myers,  if  he  for  any  cause 

732  shall  fail  to  make  *such  payment,  do 
appear  here  on  the  1st  day  of  the  next 

term  of  the  court,  to  show  cause,  if  any  he 
can,  why  the  said  land  shall  not  be  re-sold 
for  the  payment  of  said  purchase  money  and 
costs.  And  a  commissioner  was  directed  to 
ascertain  and  report  to  whom  the  money 
thus  decreed  belongs,  and  in  what  propor- 
tions. And  thereupon  Myers  applied  to  a 
judge  of  this  court  for  an  appeal;  which 
was  allowed. 

A.  H.  H.  Stuart,  for  the  appellant. 

G.  M.  Cochran,  for  the  appellees. 

Aiiderson,  J.  delivered  the  opinion  of  the 
court. 

Appellant's  bond  for  $3,486.79^,  executed 
to  A.  Lt.  Nelson  and  William  J.  Nelson, 
commissioners,  bearing  date  February  29, 
I860,  fell  due  the  1st  of  April  1863.  It  was 
executed  for  the  last  instalment  on  a  tract 
.of  land  which  was  sold  to  appellant  on  the 
29th  of  February  1859,  under  a  decree  of  the 
Circuit  court  of  Augusta  county,  in  the  cause 
of  Nelson's  guardian,  against  Nelson's 
infants,  and  which  was  confirmed  at  the 
June  term  1859.  The  appellant  paid  $2,000 
on  this  bond  on  the  10th  of  April  1863. 
And,  in  the  month  of  June  following,  pre- 
sented a  petition  to  the  Hon.  I^ucas  P. 
Thompson,  judge  of  the  said  Circuit  court, 
in  which  he  alleges  that  he  is  prepared  to 
comply  with  the  contract  on  his  part  by 
paying  up  the  whole  purchase  money  due 
on  said  land,  there  being  about  $1,500  due 
yet,  but  the  commissioners  positively  re- 
fused to  receive  the  money,  but  require  him 
to  keep  it  unproductive  in  his  hands,  and 
to  account  for  the  interest  which  he  alleges 
is  in  contravention  of  the  contract  and  the 
decree,  and  grievously  unjust  to  him; 

733  *and  he  prays  that  said  commissioners 
shall  be  required  to  receive  the  money, 

or  some  other  receiver  be  appointed  to  re- 


ceive it,  and  that  when  paid,  a  deed  ilull 
be  made  to  him  as  provided  in  the  contract 

Certainly  the  debtor  had  a  right  to  paj 
his  debt  after  it  was  due,  and  it  bdn^t 
debt  contracted  with  commissioners  of  tke 
court,  and  payable  to  them,  they  were 
under  the  control  of  the  court,  and  if  tbey 
refused  to  receive  payment,  in  compliaace 
with  the  contract,  the  court  had  poirer  to 
compel  them  to  receive  payment,  or  to  order 
the  money  to  be  deposited  with  the  genenl 
receiver  to  the  credit  of  the  cause;  and 
upon  a  certificate  of  the  deposit  beini^  filed 
with  the  papers  in  the  cause,  to  order  thit 
the  commissioner,  who  was  appointed  for 
the  purpose,  should  make  a  deed  of  convej- 
ance  to  the  purchaser;  and  such  was  the 
order  made  by  the  court. 

In  execution  of  said  order,  the  appeUant 
tendered  the  balance  due  in  Confederate 
treasury  notes,  which  the  commissionen 
refused  to  receive.  He  then  deposited  then 
with  the  bank,  as  the  general  receiver  of 
the  court,  which  gave  him  a  certificate  to 
the  effect  that  he  had  deposited  $1,520  in  tiK 
treasury  notes  of  the  Confederate  States  to 
the  credit  of  said  cause,  which  wonM  be 
invested  by  the  bank  in  7  per  cent  txmdi 
of  the  Confederate  States ;  and  stating  that 
the  bank  had  given  the  certificate  in  that 
form,  ''because  of  a  notice  served  upon  the 
bank  by  John  B.  Baldwin,  Esq.,  counsel  for 
R.  R.  Nelson,  Ac,  (filed  with  the  papers  it 
the  cause, )  forbidding  the  receipt  of  Om- 
federate  treasury  notes,  and  is  intended  ts 
charge  the  bank  only  with  the  payment  of 
Confederate  States  treasury  notes,  or  the 
Confederate  bonds,  in  which  they  maj  be 
invested."  The  said  treasury  notes  w« 
then     depreciated    to     nine     for    one  in 

gold. 
734  *There  is  no  error  apparent  on  the 
face  of  the  decree,  and  no  exception  is 
taken  to  it  by  the  appellees,  and  it  coaU 
not  be  done  in  this  collateral  proceeding* 
The  only  question  is  as  to  the  cxecatioo 
of  it.  It  is  contended  by  counsel  for  ap- 
pellant, that  the  decree  viewed  in  the  li^W 
of  surrounding  circumstances,  and  of  the 
fact  which  may  be  judicially  known,  that 
at  the  date  of  the  decree.  Confederate  cat- 
rencv  being  the  only  currency  used  as  the 
medium  ot  exchange  in  the  ordinary  trans- 
actions of  the  country,  the  decree  most  be 
construed  as  intended  to  authorize  payment 
to  be  made  in  that  currency. 

Confederate  treasury  notes  were  neref 
made  a  legal  tender  in  payment  of  debts; 
and  it  was  not  in  the  power  of  the  coorts, 
as  that  eminent  judge  was  well  aware,  to 
authorize  a  debtor  to  pay  off  a  specie  debt, 
or  to  compel  a  creditor  to  receive  payment, 
against  his  will,  of  a  specie  debt,  contracted 
before  the  war,  in  a  depreciated  Confederate 
currency,  worth  only  when  first  tenderw 
five  and  a  half,  and  when  deposited  wj^ 
the  receiver  only  nine,  for  one  in  jfold.  The 
petition  of  the  debtor  does  not  ask  that  he 
may  be  allowed  to  make  payment  in  that 
depreciated  currency.  He  makes  no  offer 
in  his  petition  to  pay  in  Confederate  treas* 
ury  notes,  or  any  allusion  to  that  cnrrcncy; 
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Irat  says  he  is  prepared  to  comply  with  his 
contract  by  paying  up  the  whole  of  the  pur- 
chase money  due  upon  said  land.     It  was  a 
Contract    in  effect   to   pay   in  specie,  and  a 
preparation  to  pay  in  that  depreciated  cur- 
rency   was    surely     not    a    preparation    to 
comply  with    his  contract.     What  he  asks 
for  in  his  petition  he  was  entitled  to.     And 
the  decree  awards  it  to  him.     But   it  does 
not  authorize  him  to  make   the   payment  or 
tender  payment  in  the  depreciated  currency 
then   prevailing,    which   the   obligees   had 
positively    refused    to    receive,     and 
735    which  *it  was  not  in  the  power  of  the 
court   to    require    them    to    do,    and 
which  we  have  seen  his  petition  does  not  in 
terms  propose.     But  it  only  authorizes   him 
to  pay  his  debt,  which  he  had  a  clear  right 
to  do,  and  upon  the  payment   in  full,   to  re- 
ceive a   conveyance   of   title   to   the   land. 
But  the  decree  does  not  decide  the  question, 
if  that  was  before  the  court,  in  what  medium 
it  shall  be  paid.     It  could  not  be  intended 
by  the  decree,    to  authorize  the  debtor  to 
pay  in  a  medium,  or  to  compel  the  credito* 
to  receive  payment  in  a  medium,  which  the 
contract   did    not   authorize  or  require,   or 
which  it  was  not  in  the  power  of  the  court 
to  do.    It  will  not    be   presumed   that  the 
court   intended  to  do  what  was  forbidden 
by  law,  and  what   it   had  no  power  to  do, 
and  of   which    the   eminent  judge  was  as 
well  aware  as  is  this  court,  when   it   is  not 
so  expressed  or  imported  by  the  terms  of  the 
decree.    It  was  doubtless   known    to   him, 
that  Confederate  currency  was  at  the  time 
the  only  circulating  medium  of  exchange ; 
and  he  may  have  been   aware  that  the  peti- 
tioner contemplated    making    i>avment    in 
that  currency.     But  as  he  had  not  proposed 
it  in  his  petition,  but  only  to  be  allowed  to 
make  payment  in  compliance  with  his  con- 
tract, which  he  was  clearly  entitled   to  do; 
and  as  no  question  had  been  raised  by  the 
petition  as  to  the  medium   of  payment,    or 
by  any  pleading  or  proceeding  in  the  record, 
he  may    have   deemed    it   most    proper   to 
award  to  the  petitioner   what  he  asked  for 
in  his  petition,  and    what   he   was  entitled 
to,  and  not  to  pass  upon   a   question  which 
was  not  raised  by  the  petition,    but  which 
would  more   properly    be   raised   upon    the 
proceedings    in    execution    of    the    order. 
The   question    appears   not   to   have    been 
raised   in   the  execution    of   the   order,    or 
brought  to  the  attention  of  the  court  until 
it  was  raised  by  the  rule  upon  which 
736    the  decree  *was  pronounced,  which  is 
now  appealed  from;  and  it  does  not 
appear  that  Judge  Thompson   ever  passed 
upon  it.    It  might   have  been  raised  by  the 
bank  as  general  receiver,  and  ought  to  have 
been  raised  and  submitted  by  it  to  the  court 
when  it  was  notified  by  the  creditor  not  to 
receive  Confederate  currency   in  payment ; 
and  the  bank  was  not  justified  in  receiving 
the  Confederate  treasury  notes  as  the  gen- 
eral receiver  of  the  court  until  the  question 
as  to  its  receivability  had   been   submitted 
to  and  passed  upon   by  the  court.     And  so 
it  may   be  said  the   question    might   have 
been  and  ought  to  have  been  submitted  by 


commissioner  Trout  to  the  court  befbrte  he 
executed  the  conveyance,  as  the  certificate 
showed  upon  its  face  that  payment  had 
been  received  in  Confederate  treasury  notes 
by  the  general  receiver  against  the  protest 
of  the  parties  to  whom  the  payment  wiCs  ' 
due.  The  court  is  therefore  of  opinion 
that  the  question  not  having  t>een  passed 
on  by  Judge  Thompson  in  his  decree,  was 
still  an  open  question,  and  that  there  is  no 
error  in  the  decree  of  the  Circuit  court  of 
Augusta  county  of  the  14th  day  of  Octot)er 
1874,  and  that  it  be  affirmed. 

Decree  affirmed. 


737 


*CofFman  v.  Niswander  &  als. 

September  Term,  1876,  Staunton. 


Sides  of  Land— Verbal-Conditions.— In  1867  G.  by  a 
verbal  contract,  sold  to  N  a  lot  in  D,  and  N  took 
possession  of  the  lot,  built  a  house  upon  It  and 
ImproYed  it  bnt  did  not  pay  the  purchase  fnoney 
at  the  time  agreed.  C  havinflr  become  the  security 
of  X  as  the  mardian  of  W  and  in  a  debt  to  K,  in 
April  1861  they  entered  into  a  written  acv««ment< 
whereby,  recitinsr  these  facts,  it  was  agreed  that 
C  should  retain  the  leffal  and  equitable  title  to  the 
property  until  the  purchase  money  for  the  lot  and 
the  debts  for  which  C  was  bound  as  the  surety  of 
X  were  fully  paid.  This  a^rreement  was  not  re- 
corded. After  the  war  X  became  a  bankrupt;  and 
in  1868  C  filed  his  bill  against  X  and  his  assiffuee, 
to  have  the  property  sold  and  applied  to  the  pay- 
ment of  the  purchase  money  for  the  lot  and  the 
debts  for  which  C  was  surety  for  X;  and  it  was  sold, 
not  bringing  enouirh  to  pay  C  for  his  purchase 
money  and  what  he  paid  for  X  to  W.  Other  judsr- 
ment  creditors  of  X  interyene  and  claim  the  pro- 
ceeds of  the  sale  after  payment  of  the  purchase 
money.    Hbld: 

I.  Ssaie.-*--X  had  neither  the  leflral  nor  equitable 
title  to  the  property  until  the  debts  were  paid. 

a.  Judgment  Creditors— Rights. —  The  judgment 
creditors  of  X  have  only  the  equities  of  N  agains t 
C;  and  as  against  them,  the  agreement  between 
C  and  X  is  yalid,  though  not  recorded. 

In  September  1868  Hiram  CofiPman  filed 
his  bill  in  the  Circuit  court  of  Rockingham 
county,  in  which  he  stated,  that  in  the  year 
1857  he  sold  to  John  Niswander  a  lot  of 
ground  in  the  town  of  Dayton,  in  said 
county,  for  the  sum  of  two  hundred  and 
seventy-six  dollars,  to  be  paid  on  the  1st  of 
April  1858.  That  it  was  a  verbal  contract 
never  reduced   to  writing  until   the  1st  of 

April  1861 ;  but  Niswander  took  posses- 
738    sion  *of  the  lot,  and  built  a  house  upon 

it,  enclosed  and  made  other  improve- 
ments thereon. 

He  further  states  that  Niswander  qualified 
as  the  guardian  of  his  niece  Miss  Liucy  Jane 
Williams,  and  gave  bond  with  plaintiff  and 
two  others  as  his  sureties,  and  that  as  such 
guardian  he  received  $1,700,  for  which  his 
sureties  are  still  liable,  as  plaintiff  Is  ad- 
vised that  no  part  of  said  money  has  been 
paid  to  said  lyucy.  That  plaintiff  is  also 
Niswander' s   security  on  a  bond  to  Harvey 
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Kyle  for  $298.83,  with  interest  from  the  21st 
of  June  1859,  which  also  remains  unpaid. 
:  He  further  states  that  in  view  of  these 
facts  and  of  the  unsettled  condition  of  the 
country  in  the  spring  of  1861,  plaintiff  re- 
quired Nis wander  to  pay  these  debts,  and 
he  being  unable  to  pay  up,  they  on  the  1st 
of  April  1861,  entered  into  a  written  con- 
tract, in  which  plaintiff's  vendor's  lien  and 
his  aforesaid  liabilities  are  fully  set  out, 
and  their  payment  stipulated  for;  and  in 
which  it  is  provided  that  the  legal  and 
equitable  title  to  said  house  and  lot  should 
remain  with  the  plaintiff  until  the  lien  and 
debts  aforesaid  were  fully  paid,  and  the 
plaintiff  relieved  from  all  liability  as  such 
surety. 

He  states  that  Nis  wander  is  insolvent  and 
has  gone  into  bankruptcy.  And  he  makes 
him  and  his  assignee  parties  defendants, 
and  prays  for  a  sale  of  the  house  and  lot ; 
that  the  purchase  money  due  to  himself  be 
first  paid  out  of  the  proceeds  of  sale,  and 
that  the  balance  be  applied  to  the  satisfac- 
tion of  the  debts  for  which  plaintiff  is 
saretv. 

The  agreement  of  April  Ist  1861,  which 
is  under  seal,  was  filed  with  the  bill.  It 
recites  the  verbal  agreement  of  1857,  as 
stated  in  the  bill,  and  that  if  the  money 
Was  not  paid  on  the  1st  of  April,  1858,  the 
agreement    was   to  be    null  and   void;  and 

that  said  Niswander  had  wholly  failed 
730    to  pay  the  purchase  money,  *bttt  took 

possession  of  the  lot  and  built  a  house 
thereon,  and  desires  to  be  secured  in  the 
possession  of  said  lot  and  buildings.  It 
further  recites  the  liabilities  of  Coffman  as 
Security  of  Niswander;  and  then  it  is 
agreed  that  Coffman  will  make  good  the 
title  to  said  house  and  lot  upon  the  follow- 
ing terms  and  conditions,  which  are  ac- 
cepted by  the  said  Niswander,  viz:  Nis- 
"^knder  to  pay  the  purchase  money  and 
interest,  and  to  pay  off  his  debts  to  I^ucy 
Williams  and  Kyle,  so  as  to  relieve  and 
wholly  discharge  the  said  Coffman  from  all 
liability  on  said  bonds;  and  then  Coffman 
binds  himself  to  make  a  good  and  perfect 
title  to  said  Niswander  for  said  house  and 
lot.  But  until  Coffman  is  fully  paid  off 
and  released  from  his  liabilities  as  surety 
as  aforesaid,  he  is  to  retain  the  legal  and 
equitable  title  to  said  lot. 
^  In  October  1868  the  court  made  a  decree, 
directing  a  commissioner  named,  after  giv- 
ing notice  as  directed  in  the  decree,  to  sell 
the  house  and  lot  mentioned  in  the  bill  at 
public  auction,  upon  a  credit  of  six,  twelve, 
eighteen  and  twenty-four  months,  the  pur- 
chaser to  give  bonds  with  security,  bearing 
interest  from  the  date  of  sale,  and  the  title 
to  be  retained.  And  in  pursuance  of  this 
decree  the  commissioner  reported  that  he 
had  sold  the  house  and  lot  at  public  auction, 
when  the  plaintiff  Coffman  became  the  pur- 
chaser at  the  price  of  eleven  hundred  dollars, 
and  had  executed  his  bonds  with  security. 
.  At  the  April  term  1869  of  the  court,  David 
Blosser,  administrator  of  Anna  Blosser 
deceased,  Jacob  Dinkel,  administrator  of 
Harriet  S.  Dinkel  deceased,  and  two  others,  | 


filed  their  petition  in  the  cause,  in  wfatch 
they  set  out  that  they  were  judgment  cred- 
itors of  John  Niswander,  and  that  their 
judgments  had  been  docketed.  Thej  charge 
that     their    judgments     are    liens 

740  *upon  the  land    of  Niswander;  and 
at   the   time   their  judgments  were 

obtained  Niswander  was  the  owner  of  a 
house  and  lot  in  the  town  of  Dayton,  whick 
lot  he  had  purchased  of  Hiram  Coffman  ia 
1857,  and  had  built  on  it  a  brick  dweUiag 
at  a  cost  of  several  thousand  dollars.  That 
he  had  gone  into  bankruptcy,  and  had  so 
personal  estate.  They  refer  to  the  bill  of 
Coffman,  and  his  pretensions  under  the 
agreement  of  April  1st,  1861.  Thej  insist 
that  if  that  agreement  was  made  on  the  1st 
of  April  1861,  as  it  purports  to  have  been, 
it  is  not  valid  against  them  as  creditors  of 
Niswander,  it  never  having  been  reconled, 
and  they  having  no  knowledge  of  it,  and 
Niswander  having  been  put  in  possesatoa 
of  the  lot  long  before  said  pretended  con- 
tract. They  do  not  believe  that  said  con- 
tract was  made  at  the  time  it  bears  date; 
and  they  insist  that  their  judgments  are 
liens  upon  the  said  land,  at  least  after  the 
payment  of  the  $276  and  interest  for  pur- 
chase money,  to  which  they  ask  that  Coff- 
man may  be  required  to  prove  he  is  entitled. 
They  make  Coffman,  Niswander  and  his 
assignee  defendants  to  their  petition,  ask 
that  the  two  first  may  be  required  to  answer. 
and  that  their  judgment  liens  may  be  en- 
forced and  their  debts  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  house  and  lot. 

Coffman  answered  the  petition,  and 
averred  the  agreement  referr^  to.  was  ext- 
cuted  on  the  day  it  bears  date,  and  was 
designed  to  secure  him  in  the  payment  of 
the  debts  therein  referred  to,  as  well  as  the 
payment  of  the  purchase  money  of  the  kt. 
He  did  not  consider  it  necessary  to  recofd 
the  contract,  in  as  much  as  Niswander  had 
not  even  a  shadow  of  title  to  said  house 
and  lot  until  he  had  complied  with  the 
terms  and  conditions  of  said  contract,  and 
held  no  writing  of  any   kind  to   show 

741  that  he  had  even  a  right  *to  the  prop- 
erty  under  any   circumstances.    And 

he  says  that  the  debts  and  purchase  monej 
mentioned  in  said  contract  are  not  yet 
paid. 

In  October  1869  the  court  confirmed  the 
report  of  the  sale,  and  directed  the  commis- 
sioner to  collect  enough  of  the  purchase 
money  to  pay  the  expenses  of  sale  and  his 
own  fee  and  commission,  and  to  permit 
Coffman  to  retain  in  his  hands  the  balance 
of  the  purchase  money  until  the  farther 
order  of  the  court.  Subsequently  a  com- 
missioner, to  whom  the  cause  was  referred, 
made  a  statement  of  the  liens  upon  the 
land.  From  this  statement  it  appeared, 
the  purchase  money,  principal  and  interest, 
to  January  1st,  1875,  was  $554.07;  that  the 
judgment  in  favor  of  Anna  Blosser's  adm'or 
was  rendered  in  August  1866,  and,  with  in- 
terest up  to  January  1st,  1875,  amounted  to 
$1,055.56;  that  in  favor  of  Harriet  Dinkel's 
adm'or  was  rendered  in  February  1867,  and 
after  allowing  a  credit  upon  it  paid  in  1874, 
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lere  remained  dne  $176.74;  and  that  Mil- 
l's judgment  was  rendered  in  May  1867, 
id  there  was  due  on  that  9255.86.  It  was 
Imttted  that  in  August  1870  Coffman  paid, 
surety  for  Niswander  on  his  guardian- 
lip  $1,100. 

\  The  cause  came  on  to  be  finally  heard  on 
the  8th  of  February  1875,  when  the  court 
held  that  the  aforesaid  judgment  liens 
were  superior  to  the  unrecorded  contract ; 
and  confirming  the  report  of  these  liens,  it 
was  decreed  that  the  commissioner  who 
made  the  sale  of  the  house  and  lot  should 
proceed  to  collect  the  purchase  money,  and 
after  paying  the  costs  of  the  suit,  that  he 
should  pay  first  to  the  plaintiff  Coffman 
$554.07,  with  interest  on  $276  from  the  1st  of 
January  1875  till  paid :  and  second,  that  he 
should  pay  the  residue  of  said  purchase 
money  to  Anna  Blosser's  administrator, 
in    satisfaction    of  his  judgment  for 

742  *$1,055.66,  with  like  interest  on  $527.19 
part  thereof;  and  if  any  balance  re- 
mained in  his  hand,  that  he  should  apply 
the  same  to  the  satisfaction  of  the  other 
judgments  mentioned  in  the  commissioner's 
report  in  the  order  of  their  priority ;  and 
make  report  to  the  court.  And  thereupon 
Coffman  obtained  an  appeal  to  this  court. 

Berlin,  for  the  appellant. 

Comnton,  for  the  appellee. 

Staples  J.  delivered  the  opinion  of  the 
court. 

It  is  very  clear  that  the  contract  of  1st 
April  1861  was  not  a  sale  by  Niswander  to 
the  appellant  Coffman ;  it  was  not  even  a 
surrender  by  the  former  to  the  latter  of  any 
interest  in  the  land,  for  he  had  none,  legal 
or  equitable.  It  was  the  mere  substitution 
of  a  new  contract  for  the  old  one,  which  by 
its  own  terms  was  ended,  and  which  the 
parties  did  not  choose  to  renew.  It  was  a 
new  sale  to  the  same  purchaser  upon  terms 
acceptable  to  each.  The  arrangement  in- 
terfered with  no  liens  or  incumbrances 
created  by  the  act  of  Niswander  the  pur- 
chaser, because  none  such  were  in  existence. 
It  did  not  divert  the  debtor's  property  from 
the  just  claims  of  creditors,  because  the 
vendor  onlv  retained  the  title  as  a  security 
for  what  was  justly  due  him,  and  for  other 
debts  of  the  purchaser  for  which  he  was 
bound  as  surety.  These  debts  were  as  valid 
and  meritorious  as  those  due  the  appellees, 
and  it  was  eminently  just  and  proper  to 
provide  for  their  payment  to  the  relief  of 
the  appellant  as  surety. 

The  main  reliance  of  the  appellees,  how- 
ever, is  upon  the  failure  to  record  the  con- 
tract of   April  1861.     This   view   is  based 
upon  an  entire  misconception   of  the 

743  *respective   position   of    the    parties*. 
There  would  be  great   force   in   it  if 

Niswander  the  purchaser  was  asserting  title 
against  Coff man's  creditors  under  a  con- 
tract never  recorded.  But  in  this  case  it  is 
the  creditors  of  the  purchaser  who  are  at- 
tempting to  enforce  their  liens  against  the 
property.      They   may   stand   in   the    pur- 


chaser's shoes,  and  subject  his  interest, 
whatever  it  may  be,  to  their  debts;  but 
they  have  no  further  claim. 

The  common  law  courts,  indeed,  do  not 
regard  the  owner  of  an  equitable  title  as 
having  any  estate  whatever.  They  treat  a 
contract  to  convey  merely  as  a  personal 
covenant,  the  breach  of  which  is  only  to  be 
compensated  in  damages.  Courts  of  equity, 
on  the  other  hand,  consider  the  purchaser, 
though  without  the  legal  title,  as  the  owner 
of  the  land ;  but  this  is  only  where  he  has 
fully  complied  with  all  the  terms  of  the 
sale,  and  is  entitled  to  call  for  the  convey- 
ance without  any  conditions  imposed.  This 
right  is  in  subordination  to  the  legal  title.  A 
court  of  equity  will  never  compel  the  vendor 
to  part  with  that  title  until  the  conditions 
are  fully  performed  upon  which  he  agreed 
to  make  the  conveyance.  If  the  purchaser 
himself  cannot  compel  a  conveyance,  neither 
can  his  creditors.  The  failure  to  record  the 
contract  can  therefore  neither  enlarge  their 
remedies,  nor  diminish  the  rights  of  the 
vendor. 

It  is  improper  to  say  that  parties  may  be 
misled  by  the  apparent  ownership  of  the 
purchaser.  Persons  who  deal  with  one  in 
possession  of  real  estate  are  required  to 
look  to  the  records.  If  upon  examination 
they  find  no  evidence  of  title,  they  trust  the 
occupant  at  their  peril.  Had  the  appellees 
searched  the  registry  they  would  have 
learned  that  he  had  neither  a  legal  nor  an 
equitable  title,  and  that  Coffman  appeared 
as  the  sole  owner.  Had  they  applied 
744  to  Coffman  himself  *they  would  have 
ascertained  the  nature  of  Niswander' s 
interest,  and  the  terms  upon  which  he  was 
entitled  to  a  conveyance.  If  indeed  they 
have  been  misled,  it  is  the  result  of  their 
own  negligence  in  failing  to  make  such 
enquiry  as  would  have  placed  them  in  pos- 
session of  the  necessary  information. 

Occupying  no  higher  ground  than  their 
debtor,  these  creditors  can  only  require  the 
appellant  to  convey  the  property  when  his 
purchase  money  is  paid  and  he  is  indemni- 
fied as  surety  for  the  debts  specified  in  the 
article  of  agreement. 

It  is  recited  in  the  decree,  that  upon  the 
admission  of  the  parties,  the  appellant  has 
already  paid,  since  the  institution  of  the 
suit,  the  sum  of  eleven  hundred  dollars,  as 
the  surety  of  Niswander.  And  as  the  prop- 
erty brought  only  that  sum  at  the  sale 
under  the  decree,  the  proceeds  of  sale  in 
the  appellant's  hands,  as  purchaser  at  that 
sale,  will  be  more  than  absorbed  by  the 
amount  of  his  claims.  It  would  seem, 
therefore,  that  a  decree  might  at  once  be 
entered  in  his  favor.  Under  the  circum- 
stances, however,  it  is  deemed  most  advis- 
able to  reverse  the  decree  of  the  Circuit 
court,  and  to  remand  the  case  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  coun- 
sel; and  the  court  having  maturely  consid- 
ered the  transcript  of  the  record   of  the  de- 
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cree  aforesaid  and  the  arg'uments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  Circuit 
court  erred  in  holding-  that  the  appellees 
are  entitled  to  priority  over  the  appellant  in 
the  distribution  of  the  proceeds  of  the  sale 
of  the  house  and  lot  sold  by  the  appellant  to 

John  Niswander.  It  is  therefore  ad- 
745    judged,  ordered  *and  decreed,  that  so 

much  of  the  decree  of  8th  day  of  Feb- 
ruary 1875  as  directs  the  payment  of  the 
balance  of  said  proceeds  to  Abraham  Bios- 
ser,  Jr.,  administrator  de  bonis  non  of 
Anna  Blosser  deceased,  after  paying  and 
satisfying  the  lien  of  the  appellant,  be  re- 
versed and  annulled,  and  that  the  appellees 
do  pay  to  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here.  And  this  court,  proceeding 
to  render  such  decree  as  the  said  Circuit 
court  ought  to  have  rendered,  is  of  opinion, 
that  the  appellant  Coffman,  out  of  the  pro- 
ceeds of  sale  of  the  house  and  lot  aforesaid, 
is  entitled  in  preference  to  the  appellees,  to 
be  satisfied,  first  the  amount  of  the  pur- 
chase money  due  him,  to-wit,  the  sum  of 
$554.10  cents,  with  Interest  on  $276,  part 
thereof,  from  the  15th  day  of  January  1875 ; 
second,  he  is  entitled  to  be  repaid  whatever 
sum  or  sums  he  may  have  heretofore  paid, 
or  may  hereafter  pay,  or  may  be  justly  lia- 
ble for,  as  the  surety  of  John  Niswander 
upon  the  debts  of  the  latter  to  Lucy  Jane 
Williams  and  to  Harvey  Kyle,  as  set  forth 
in  the  article  of  agreement  of  the  1st  day 
of  April  1861 ;  and  the  residue  of  said  pro- 
ceeds, if  any,  to  be  paid  to  the  administra- 
tor of  Anna  Blosser  deceased.  And  the 
cause  is  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein  in 
conformity  with  this  decree:  which  is  or- 
dered to  be  certified  to  the  said  Circuit  court 
of  Rockingham  county. 

Decree  reversed. 


746       *He8s  &  al.  v.  Rader  &  Wife  &  als. 

September  Term,  1875,  Staunton. 

L  CommlssloBer*— Ssle  under  Decree  of  Court— Will 

appointed  a  commissioner  to  sell  land  at  pnblic 
aaction,  but  be  is  not  to  act  under  the  decree  until 
he  given  bond.  &c.,  faithfally  to  perform  this  and 
any  future  decrees  made  in  the  cause.  He  does 
not  execute  the  bond,  but  he  sells  the  land  at 
private  sale  to  H,  which  he  reports  to  the  court 
The  court  confirms  the  sale,  and  directs  him  to 
collect  the  money  and  invest  it:  and  H  pays  him 
the  whole  purchase  money;  only  a  part  of  which 
he  invests,  and  dies  insolvent    Hbld: 

I.  Judicial  Sales— Conflnnatlon. —The  sale  having 
been  made  by  a  commissioner  under  a  decree  of 
the  conrt,  and  that  sale  having  been  confirmed 
by  the  court  it  is  a  judicial  sale. 

a.  Same— Sune.- Whether  made  at  public  or  pri- 
vate sale,  it  only  becomes  a  sale  at  all.  when 
confirmed  by  the  court:  that  constitutes  such 
sale  a  Judicial  sale. 


3.  Failure  of  Commljsloaer  to  (Uve 
Purcbaser— "Caveat  Boiptor.***  —  W  not  havtar 

ffiven  the  bond  as  required,  had  no  authority  % 
receive  the  purchase  money :  and  H  Is  reapaMftte 
to  the  party  who  is  entitled  to  the  proceeds,  te 
so  much  as  has  not  been  properly  invested  bj  W. 
and  cannot  be  made  out  of  Ws  estate. 

4.  SUtutory  Repilatloiis.— The  statute.  Code  of  Wt 
ch.  174,  S  1,  is  imperative,  that  a  bond  shall  te 
given,  and  it  is  the  duty  of  a  purchaser  at  a 
Judicial  sale  to  see  that  the  bond  has  been  glTea 
before  he  pays  his  money  to  the  commlssioBer, 
or  he  does  It  at  his  own  risk. 

In  a  cause  pending^  in  the  Circuit  cooit  of 
Augusta  county,  in  which  the  committee  of 
Sarah  Kratzer,  a  person  of  unsound  mind, 
and  Elizabeth  Kratzer,  vrere  plaintiffs,  and 
the  said  Sarah  Kratzer,  by  her  guard- 
747  ian  *ad  litem  was  defendant,  a  decree 
was  made  on  the  18th  of  June  1859, 
by  which  B.  T.  H.  Warren  was  appointed  a 
special  commissioner  to  sell  a  tract  of  land, 
in  one-half  of  which  Sarah  iCratzer  bad  a 
life  estate,  and  Elizabeth  Krata&er  was  en- 
titled to  one-half  at  once,  and  to  the  whole 
on  the  death  of  the  said  Sarah.  And  the 
decree  provided,  that  the  said  special  oon- 
missioner  was  not  to  act  under  said  decree 
until  he  executes  and  files  with  the  clerk  of 
the  court,  bond,  with  security  to  be  ap- 
proved by  said  clerk,  payable  to  the  Com- 
monwealth of  Virginia,  in  the  penalty  of 
$7,000,  and  conditioned  faithfully  to  per- 
form the  requirements  of  this  and  any 
future  order  of  this  court  in  this  cause. 
Warren  does  not  appear  to  have  executed 
the  bond  required  by  this  decree ;  but  after 
two  failures  to  sell  the  land  at  public 
auction,  he  made  a  private  sale  of  it  to 
Andrew  Hess  and  Martin  Miller  for  $3,000, 
payable  at  different  periods  up  to  Maith 
1861.  This  contract  was  reported  to  the 
court;  and  on  the  14th  of  June  1860  the 
court  approved  and  confirmed  the  contract; 
and  decreed  that  Warren  should  take  from 
the  purchasers  their  bonds,  and  collect  the 
same  as  they  fell  due,  and  pay  the  costs  of 
suit  and  sale,  and  the  remainder  loan  out 
on  (rood  personal  security,  subject  to  the 
future  order  of  the  court ;  and  report  to  the 
court  at  the  next  term. 

All  the  purchase  money  of  the  l&iid  was 
paid  by  Hess  and  Miller  to  Warren,  &s  sooo 
as  it  was  due,  and  he  seems  to  haTe  in- 
vested a  part  of  it  on  personal  secnritj. 
He,  however,  having  gone  into  the  army 
early  in  the  late  war,  and  having-  been 
killed,  made  no  report  to  the  court;  and 
no  further  steps  were  taken  in  the  case 
until  November  1864;  when  Hess  and  HiUer 
filed  their  petition  in  the  cause,  stating  the 

^Failure  of  Commlssloiier  to  Give  Bond— LiaMBtj  rf 
Purchaser.— See  Lloyd  v.  Erwln's  Adm'r,  2»  Oratt. 
608.  and  noU:  also,  Donahue  v.  Fackler.  SI  W.  Va.  19; 
Palmer  V.  Garland,  81  Va.450:  Marrow  v.  Brinkler.9 
Va.  01:  McAllister  v.  Bodkin,  76  Va  816:  BoisseaB  r. 
Boisseau,  79  Va.  79 ;  Lamar  v.  Hale,  79  Va  163;  Fleshcr 
V.  Hassler.  29  W.  Va.  406,  1  S.  E.  Rep.  681:  ThomsoBT. 
Brooke,  76  Va.  160,  all  citiuff  the  principal  case,  tat 
the  last  distinguishing  from  it 
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pajrment  of  the  purchase  money,  and 
74-8  asking-  that  a  conveyance  of  *the 
land  might  be  made  to  them;  and 
accordingly  the  court  made  a  decree  ap- 
pointing' a  special  commissioner  to  convey 
the  land  to  them;  which  was  done. 

In  June  1866  I^iizabeth  Kratzer  filed  her 
petition  in  the  cause,  in  which  she  states 
the  fact  that  Warren  did  not  execute  the 
bond  required  of  him  by  the  court,  and 
that  he  did  not  leave  sufficient  estate  to 
discharge  his  liability  for  the  purchase 
money  received  by  him ;  and  she  asks  that 
the  purchasers  of  the  land,  Hess  and  Miller, 
or  the  estate  of  Warren,  may  be  compelled 
to  make  up  any  deficiency,  after  applying 
the  sums  to  be  received  from  the  borrowers 
from  Warren  of  a  part  of  the  purchase 
money. 

This  petitioner  afterwards  married  Adam 
Rader,  and  they  filed  an  amended  and 
supplemental  bill  in  the  cause,  in  which 
they  set  up  the  same  claim  upon  the  estate 
of  Warren  and  the  purchasers  of  the  land. 
This  bill  was  answered  by  Hess  and  Miller ; 
and  accounts  were  directed  and  taken,  from 
which  it  appeared  that  after  applying  the 
moneys  lent  out  by  Warren,  and  so  much  of 
his  estate  as  was  applicable  to  this  claim, 
there  remained  due  to  the  plaintiffs  for  the 
land  the  sum  of  $2,331.07,  with  interest  on 
fl,762.14,  from  the  1st  of  October  1873,  sub- 
ject to  a  credit  on  the  interest  of  $34.50. 

The  cause  came  on  to  be  heard  on  the  11th 
of  April  1874,  when  the  court  annulled  the 
deed  that  had  been  made  to  Hess  and  Miller, 
and  decreed  that  they  should  pay  to  Rader, 
as  receiver  of  the  court,  the  said  sum  of 
$2,331.07,  with  interest  on  $1,762.14.  And 
unless  said  payment  was  made  in  sixty 
days,  commissioners  named  should  proceed 
to  sell  the  land  on  terms  stated  in  the  decree. 
From  this  decree  Hess  and  Miller  applied  to 
a  judg^e  of  this  court  for  an  appeal ;  which 
was  allowed. 

749        *Fultz,  for  the  appellants. 

Sheffey  &  Bumgardner,for  the  appel- 
lees. 

Christian,  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  sale  made 
to  Hess  and  Miller  was  a  judicial  sale, 
being"  made  under  a  decree  of  the  Circuit 
court  of  Augtista,  entered  in  June  1859.  It 
Is  true  it  was  not  made  at  public  auction, 
but  it  was  made  by  a  party  who  had  been 
appointed  commissioner  of  the  court;  was 
reported  to  said  court  and  confirmed  as  a 
sale  made  by  the  court.  It  was  none  the 
less  a  judicial  sale  because  made  privately, 
and  not  at  public  auction.  In  either  event 
it  only  becomes  a  sale  at  all,  when  con- 
firmed by  the  court.  It  is  the  confirmation 
by  the  court,  and  not  the  biddings  or  propo- 
sitions to  buy  that  constitutes  such  sale  a 
judicial  sale. 

The  court  is  further  of  opinion,  that  the 
payment  of  the  purchase  money  to  Warren, 
by  Hess  and  Miller,  was  without  authority, 
and  that  such  payment  does  not  dischar^^e 


them  from  obligation  to  pay  to  the  appellees 
such  part  of  the  purchase  money  as  has  been 
lost  in  consequence  of  the  insolvency  of 
Warren. 

Hess  and  Miller,  beinfr  purchasers  at  a 
judicial  sale,  were  bound  to  take  notice  of 
the  decrees  and  other  material  proceedings, 
under  authority  of  which  the  land  was 
sold,  and  must  be  presumed  to  know  the 
law  which  governs  such  sales.  Now  the 
decree  directing  a  sale,  and  appointing  a 
commissioner  for  that  purpose,  upon  its 
face  expressly  provides,  that  "the  said  com- 
missioner shall  not  act  under  this  decree 
until  he  executes  and  files  with  the  clerk 
of  the  court  bond  with  security,  to  be 
approved  by  said  clerk,  payable  to  the 
760  ''common wealth  of  Virginia  in  the 
penalty  of  $7,000,  and  conditioned 
faithfully  to  perform  the  requirements  of 
this  and  every  future  order  of  the  court 
in  this  cause."  The  very  decree  under 
which  the  appellants  purchased,  informed 
them  that  the  party  with  whom  they  were 
dealing  was  not  authorized  to  act  until  he 
had  given  the  bond  required.  It  was  easy 
for  them  to  have  made  the  enquiry  if  the 
bond  had  been  g'iven ;  and  it  was  their  own 
culpable  neglect  in  not  making  such  en- 
quiry :  and  if  loss  has  occurred  to  them,  it 
was  in  consequence  of  their  own  want  of 
diligence  and  negligence  in  not  seeing  to 
it,  that  the  party  with  whom  they  were 
dealing  was  clothed  with  proper  authority. 

But  beside  the  express  directions  of  the 
decree,  the  statute  law,  which  every  party 
acting  under  it  must  be  presumed  to  know, 
informed  these  appellants  that  "no  special 
commissioner  appointed  by  a  court  shall 
receive  money  under  a  decree  or  order  until 
he  gives  bond  before  the  said  court  or  its 
clerk.*'  Before  they  paid  any  part  of  the 
purchase  money  they  should  have  enquired 
if  the  bond  required  by  law  had  been  given. 
Otherwise  they  might  be  paying*  to  one 
who  had  no  authority  to  receive  it.  They 
might  as  well  have  paid  it  to  a  stranger. 
Both  the  decree  under  which  they  purchased, 
and  the  law  governing  such  decrees,  declared 
that  the  giving  a  bond  was  a  condition  prec- 
edent to  any  authority  of  the  commissioner 
in  the  premises. 

Much  was  said  in  the  argument,  at>out 
the  hardship  of  requiring  parties  to  pay 
their  money  twice  in  the  same  transaction, 
when  it  had  been  once  paid  to  a  commis- 
sioner of  the  court.  It  may  be  answered  to 
this — 1st,  the  hardship  arises  out  of  the 
negligence  of  the  parties;  and  2d,  they 
have  not  paid  it  to  a  commissioner  of  the 
court  authorized  to  receive  it,  because 
751  the  very  *authority  to  receive  the 
money  is  the  execution  of  the  bond 
required  by  law. 

The  provision  of  the  statute  referred  to. 
Code  1873,  ch.  174,  {  1,  is  one  most  useful 
and  salutary.  It  was  intended  as  a  shield 
of  protection  to  all  parties,  whose  property 
had  to  be  disposed  of,  and  proceeds  admin- 
istered by  the  court  of  chancery.  These 
parties  are  most  frequently  persons  under 
disability,    such  as     infants,    insane,    and 
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others  not  aiii  juris.  The  legislature  in  its 
wisdom  has  determined  not  to  leave  the 
matter  to  the  chance  of  a  court's  requiring 
a  bond  for  the  faithful  performance  of  the 
duties  of  its  commissioner,  or  to  the  chance 
of  the  appointment  of  an  insolvent  com- 
missioner; but  has  declared  as  the  law  of 
every  case,  that  '*no  special  commissioner 
appointed  by  any  court  shall  receive  money 
under  a  decree  or  order  until  he  gives  bond 
before  said  court  or  its  clerk." 

No  case  of  individual  hardship  should  in- 
fluence the  courts  in  weakening  in  any  de- 
gree the  force  of  this  wise  and  salutary  law ; 
but  it  ought  to  be  constantly  maintained 
and  enforced,  as  one  which  affords  whole- 
some and  safe  protection  to  all  parties, 
whose  property  is  sold  under  proceedings  of 
a  court  of  chancery.  The  court  is  there- 
fore of  opinion  that  there  is  no  error  in  the 
decree  of  the  said  Circuit  court,  and  that 
the  same  should  be  affirmed. 

Decree  affirmed. 


762  *Green  v.  Phillips  &  als. 

[21  Am.  Rep.  828.] 

September  Term,  1876.  Staunton. 

Pixturc*— MKblnery.*— The  true  rule  in  determin- 
ing wliat  are  fixtures  In  a  manufacturing  estab- 
lishment, where  the  land  and  buildlufirs  are  owned 
by  the  manufacturer  is—That  where  the  machin- 
ery is  permanent  In  Its  character,  and  essential  to 
the  purposes  for  which  the  building  is  occupied, 
it  must  be  reg-arded  as  realty,  and  passes  with  the 
building;  and  that  whatever  is  essential  to  the 
purposes  for  which  the  building-  is  used  will  be  con- 
sidered as  a  fixture,  although  the  connection  be- 
tween them  be  such  that  it  may  be  severed  without 
physical  or  lasting  Injury  to  either. 

This  was  an  appeal  from  the  decree  of  the 
Circuit  court  of  Rockingham  county,  dis- 
solving an  injunction  which  had  been 
granted  to  enjoin  the  sale  under  executions 
of  fieri  facias,  of  certain  machinery  in  the 
manufactory  of  the  Harrisonburg  Lumber 
Manufacturing  and  Merchandise  Company 
of  Rockingham.  This  bill  was  filed  by 
John  T.  Green,  who  claimed  as  the  bene- 
ficiary in  a  mortgage  given  by  the  company 
to  secure  a  debt  for  $1,045,  for  money  loaned, 
and  it  was  against  a  number  of  the  creditors 
of  the  company,  who  had  recovered  judg- 
ments and  sued  out  executions  of  fieri  facias, 
which  were  levied  on  some  of  the  machinery 
in  the  company's  factory.  The  case  is 
fully  stated  by  Judge  Christian  in  his 
opinion. 

Berlin  and  Hamsbarger,  for  the  appellant. 

There  was  no  counsel  for  the  ap- 
pellees. 

•Fixtures— nachlncry.— Seeon  this  subject,  Shelton 
T.  Flcklin,  82  Oratt.  727,  and  noU,  collecting  cases; 
also,  Patton  v.  Moore,  16  W.  Va.  437,  and  McPadden 
T.  Crawford,  88  W.  Va.  677,  15  S.  E,  Rep.  410,  both 
citinsr  the  principal  case  with  approval. 


763  ^Christian,  J.  delivered  the  opinion 
of  the  court. 

The  controversy  in  this  case  arises  be- 
tween a  mortgagee  and  execution  crediton 
as  to  certain  machinery  in  the  posaesaios 
of  the  * 'Harrisonburg  I^umber  Mannfactw- 
ing  and  Merchandise  Company." 

Certain  persons  having  entered  into  a 
partnership  to  build  and  put  into  operatioa 
a  sash,  blind  and  door  factory,  in  the  towa 
of  Harrisonburg,  obtained  from  the  Circoit 
court  of  Rockingham  a  charter  of  inoorpoca- 
tion. 

This  company  purchased  and  paid  for 
four-and-a-half  acres  of  land  in  the  town  of 
Harrisonburg,  and  erected  a  buildixi; 
thereon,  putting  into  said  building  a  steam 
boiler  and  engine,  and  also  planing,  mortis- 
ing and  moulding  machine,  and  entire 
machinery  necessary  to  carry  out  the  par- 
poses  of  the  company  in  the  manufacture  of 
sash,  blinds,  doors,  flooring,  and  other 
building  material. 

The  company  seems  not  to  have  been 
prosperous  in  their  operations,'  becoming 
indebted  to  numerous  creditors,  who  oth 
tained  iudgments  against  it  at  different 
times  for  various  amounts. 

On  the  11th  November  1869,  the  oompanj, 
through  its  president  and  secretary,  execnted 
a  mortgage  upon  its  property,  including 
land,  buildings,  machinery,  fixtures,  ftc, 
to  W.  B*  Green,  to  secure  the  payment  of 
the  sum  of  one  thousand  and  forty-five 
dollars.  The  deed  creating  this  morigagt, 
(which  it  appears  was  for  the  ben^t  of 
John  T.  Green,  the  appellant  in  this  case,) 
was  not  recorded  until  December  8,  1870. 

In  the  meantime  numerous  other  crediton 
had  obtained  judgments  against  the  com- 
pany. Upon  some  of  these  judgments  exe- 
cutions were  issued  and  levied  upon  certain 
machinery — one   being    levied    upon 

764  what  *is  known  as  a  shaper — another 
being  levied  upon  the  steam   engine, 

which  runs  or  drives  the  machinery— 
another  upon  a  moulding  machine  and  two 
planing  machines. 

Upon  the  levy  of  these  executions  the 
appellant,  who  is  the  beneficial  mortgagee, 
filed  his  bill  of  injunction  addressed  to  the 
judge  of  the  Circuit  court  of  Rockingham, 
in  which,  after  setting  forth  the  incorpora- 
tion of  the  company,  the  objects  and  par- 
poses  for  which  it  was  incorporated,  the 
fact  that  he  was  a  largo  stockholder  in  the 
company,  its  indebtedness  to  him  evidenced 
by  the  mortgage  above  noticed,  and  for 
other  debts  due  him ;  the  levy  of  the  execo- 
tions  upon  the  machinery  attached  to  the 
company's  building — he  alleges  that  said 
machinery  is  all  attached  to  the  building, 
and  constitutes  fixtures  firmly  fastened  to 
the  sale,  and  absolutely  necessary  to  the 
purposes  for  which  the  factory  was  estab- 
lished; and  if  sold  under  said  executions 
and  removed,  the  factory  would  be  stopped 
and  rendered  valueless.  He  claimed  tbst 
the  machinery  thus  levied  on,  was  part  and 
parcel  of  the  realty,  and  not  liable  to  levy 
and  sale,  separate  and  apart  from  the  build- 
ing   and   the   land.     He     asserts    that  his 
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mortgage  is  prior  and  stiperior  to  the  other 
judgments,  and  insists  that  if  there  is  to 
be  a  sale,  the  whole  property  levied  on, 
tniildings  and  machinery  shall  be  sold, 
&ncl  the  different  creditors  paid  according 
to  the  priorities  of  their  respective  claims. 
He  also  prays  for  an  injunction  to  prevent 
tlie  sale  of  the  machinery  levied  upon,  and 
^o  enjoin  all  proceedings  under  the  said 
judgments  until  the  various  debts  outstand- 
ing- against  the  company,  and  the  different 
liens  and  their  priorities  could  be  ascer- 
tained; and  that  the  whole  property  might 
be  sold  and  the  creditors  satisfied 
766  according  to  *their  respective  rights. 
To  this  bill  the  judgment  creditors 
'were  made  narties. 

An  injunction  was  awarded  according  to 
the  prayer  of  the  bill,  by  the  Hon.  Robert 
H.  Turner,  judge  of  the  14th  judicial  circuit. 
TCSwro  of  the  defendants  answered  the  bill — 
J.  D.  Price  and  R.  Ball  Sl  Co.  Price  ad- 
mitted the  large  indebtedness  of  the  com- 
pany, and  insisted  upon  a  settlement  of  its 
affairs;  does  not  object  to  a  sale  of  the 
property  to  pay  its  debts,  but  suggests  a 
private  sale,  instead  of  a  sale  at  public 
auction.  He  denies  the  validity  of  the 
mortgage  set  up  by  the  plaintiff  in  his  bill; 
alleging  that  the  deed  exhibited  therewith 
-was  executed  without  authority  from  the 
company,  and  was  informal,  null  and  void; 
and  that  if  the  debt  is  due  from  the  com- 
pany, it  must  stand  upon  the  same  footing 
as  other  debts.  This  allegation,  affirmative, 
in  the  answer,  as  to  the  execution  of  the 
deed  without  authority,  is  not  sustained  by 
any  proof,  and  indeed  seems  to  be  aban- 
doned; for  when  the  commissioner  reports 
the  debt  due  to  William  E.  Green  as  secured 
by  a  mortgage,  the  report  is  confirmed  by 
the  court,  without  exception. 

The  only  other  defendants  who  answer  the 
bill,  are  R.  Ball  ft  Co.  They  allege,  that 
they  recovered  a  judgment  against  the 
Harrisonburg  Lumber  and  Merchandise 
Company  at  the  May  term  of  said  Circuit 
court,  1870,  for  the  sum  of  $460.09,  with 
interest  from  31st  July  1863,  and  that  on 
the  10th  of  June,  1870  they  caused  an  exe- 
cution of  fieri  facias  to  be  issued  from  the 
clerk's  office  of  said  Circuit  court,  and 
caused  the  same  to  be  levied  upon  sash 
moulding  machines  and  two  planers 
(Daniel's  and  Surface's),  belonging  to  said 
company.  They  further  allege  that  ''they 
are  advised  and  so  answer,  that  the  said 
property  so  levied  on  is,  according  to 
the  laws  of  Virginia,  not  fixtures 
756  *attached — a  realty  exempted  from 
levy  and  sale  under  an  execution  of 
fieri  facias — but  goods  and  chattels  subject 
to  such  levy  and  sale;  and  they  therefore 
deny  that  it  is  part  and  parcel  of  the  free- 
hold, or  real  estate ;  and  deny  that  the  fac- 
tory would  be  rendered  valueless  by  the 
removal  of  the  machinery  levied  on." 
They  deny  that  there  would  be  any  nec- 
essary injury  to  the  complainant,  or  any 
one  else,  by  a  separate  sale  of  the  property 
levied  on  by  the  sheriff  to  satisfy  the  exe- 
cution on  their  judgment,  and  ask  that  the 


injunction  be  dissolved.  The  other  judg- 
ment creditors  whose  executions  had  been 
levied  upon  the  steam  engine,  and  the 
machine  known  as  the  shaper,  did  not 
answer  the  bill.  A  number  of  depositions 
were  taken,  and  it  was  conclusively  shown, 
both,  that  the  different  machines  and  the 
engines  levied  upon  were  firmly  fastened  to 
the  building  in  which  they  were  put  up, 
and  that  they  were  absolutely  essential  to 
the  purpose  for  which  the  building  was 
erected  as  a  factory  of  sash,  blinds  and 
doors,  and  other  building  material. 

Two  witnesses  were  examined  by  the 
defendants.  One  of  them,  Thomas  W. 
Basford,  in  answer  to  the  question,  '*How, 
if  at  all,  are  these  machines  (planers)  at- 
tached to  the  realty?"  says,  "Only,  so  far  as 
1  know,  by  leather  bands  running  on  the 
band  wheel.  They  ought  not  otherwise  to 
be  attached,  any  more  than  a  table.  Their 
weight  holds  them  on  the  floor. ' '  On  cross 
examination,  in  answei:  to  the  question, 
**Do  you  know  whether  the  machines  of 
which  you  speak  are  actually  attached 
otherwise  than  by  the  bands  of  which  you 
speak?"  says,  "I  cannot  tell;  I  don't  think 
they  ever  were  intended  to  be  attached; 
they  may  have  been   nailed  to  the  floor." 

This  witness  also  states,  that  these  planing 

machines  "are  essentially   necessary 

757    to  the  company  for   the  purpose   *of 

manufacturing,   planing  lumber,  &c. , 

for  which  they  organized. ' ' 

The  remaining  witness  for  the  defendants 
says,  "there  is  a  Daniel's  planer,  another 
planer,  and  a  moulding  machine  in  that  fac- 
tory. The  planers  are  on  a  dirt  floor,  and 
are  only  attached  to  the  realty  by  the  bands 
which  run  on  a  wheel  attached  to  a  shaft, 
which  shaft  is  attached  to  the  building.  The 
moulding  machine  is  up-stairs,  on  a  plank 
floor,  and,  I  think,  screwed  to  the  floor.  I 
think  the .  machine  stands  upon  a  board, 
which  extends  beyond  the  feet,  and  it  is 
my  impression  this  machine  is  fastened  to 
this  board.  This  board  is  fastened  to  the 
floor.  It  is  also  attached  by  bands  like  the 
planers.  I  worked  the  last  machine  for 
some  nine  months,  and  I  think  it  ought  to 
be  fastened  to  keep  it  steady." 

William  C.  Price,  a  witness  introduced  by 
the  plaintiffs,  says,  "From  the  organiza- 
tion of  the  company,  I  was  foreman  in  the 
wood  department  of  the  concern.  I  assisted, 
in  connection  with  Mr.  Scott,  a  regular 
machinist,  in  placing  in  position  all  the 
machinery  except  the  Daniel  planer. 
*  *  *  There  are  sills  10x12  inches  imbed- 
ded in  the  ground  floor  of  the  building,  and 
the  planer  is  fastened  down  by  screw  bolts 
to  those  sills.  It  is  also  connected  by  belts 
to  the  line  shaft  of  the  mill.  *  ♦  ♦  The 
line  shaft  is  attached  to  the  driving  wheel 
of  the  engine  by  a  belt  which  drives  the 
whole  machinery." 

In  reply  to  a  question  as  to  how  the  steam 
engine  (which  was  also  levied  on)  is 
fastened,  he  says,  "There  are  walls  built, 
on  whicii  sills  are  laid,  on  which  the  engine 
is  placed,  and  fastened  by  bolts  passing 
through  these  sills,  and  secured  thereto.     A 
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sill  then  passes  from  the  sills  on  this  foun- 
dation to  the  sills  in  the  main  building,  and 
thereto  attached,  lapped  out,  keyed 
768  and  *spiked. "  As  to  the  Daniel  planer 
he  says:  ''It  is  placed  on  ties  em- 
bedded in  the  ground  floor,  to  which  it  is 
fastened  by  screws,  and  also  by  braces, 
which  pass  from  the  posts  of  the  planer  to 
the  joists  of  the  floor  above,  to  which  they 
are  fastened  by  screws  and  nails." 

With  regard  to  the  moulding  machine  or 
shaper,  this  witness  says:  ''It  is  screwed 
fast  to  the  second  floor  of  the  building,  and 
also  attached  to  the  main  line  shaft  or  belt. " 
He  further  says:  "These  machines  could 
not  be  operated  unless  they  were  immovably 
fixed." 

This  witness  expressed  the  opinion  that 
these  machines  can  be  detached  without 
serious  injury  to  the  building  or  to  the 
machines. 

The  evidence  of  this  witnesses  is  fully 
corroborated  by  three  others,  except  that 
one  of  them  says  the  surface  planer  could 
not  be  removed  without  tearing  up  the  floor 
of  the  building.  All  the  witnesses  on  both 
sides  agree  that  all  these  machines,  with 
the  engine  levied  upon,  are  absolutely 
essential  for  carrying  out  the  purposes  for 
which  the  companv  was  organized,  and 
for  which  the  land  was  purchased  and  the 
buildings  were  erected. 

Upon  this  evidence,  and  upon  the  answers 
of  the  appellees,  the  case  was  heard  upon  a 
motion  to  dissolve  the  injunction ;  and  the 
Circuit  court,  by  its  decree  entered  on  the 
4th  day  of  May  1872,  dissolved  the  injunc- 
tion it  had  awarded  restraining  the  sale  of 
the  machinery  upon  which  the  executions 
of  fieri  facias  had  been  levied.  It  was 
from  this  decree  that  an  appeal  was  allowed 
by  one  of  the  judges  of  this  court. 

The  main  question  raised  upon  the  plead- 
ings and  evidence  in  this  cause,  and  which 
we  now  have  to  determine,  is  whether  the 
machinery  levied  upon  is  of  the  nature  of 
personalty,  which  can  be  taken  under  an 
execution  of  fieri  facias,  or  whether  they 
are  of  such  a  character  as  the  law  de- 
769  nominates  fixtures  attached  to  *and  a 
part  of  the  realty,  which  pass  to  the 
mortgagee.  It  is  true  in  this  case,  the 
deed  relied  upon  as  creating  the  mortgage 
conveys  the  machinery  as  well  as  the  land 
and  buildings;  but  as  that  deed  was  not  re- 
corded until  after  the  levy  of  the  execu- 
tions, it  becomes  important  and  necessary 
to  determine  whether  these  machines, 
engine,  &c.,  are  fixtures,  which  an  execu- 
tion of  fieri  facias  cannot  reach. 

It  is  not  necessary  in  this  case  to  go  into  a 
consideration  of  the  general  doctrine  of  fix- 
tures by  which  the  nature  and  legal  incidents 
of  this  property  must  be  determined,  or  to 
notice  the  distinctions  which  arise  with 
respect  to  this  kind  of  property,  as  between 
landlord  and  tenant,  vendor  and  vendee,  and 
heir  and  executor;  which  distinctions  are 
sometimes  nice  and  difficult:  but  in  this 
case  it  seems  sufficient  to  lay  down  the 
following  general  rules  as  to  this  species 
of  property :  1st.  A  fixture  is  an  article  which 


was  a  chattel,  but  which,  by  being  affixed 
to  the  realty,  became  accessory  to  it  and 
parcel  of  it.  2d.  The  true  criterion  of  a 
fixture  is  the  united  application  of  the  fol- 
lowing requisites :  annexation  to  the  realty 
or  something  appurtenant  thereto;  applica- 
tion to  the  use  or  purpose  to  which  that 
part  of  the  realty  with  which  it  is  connected 
is  appropriated;  the  intention  of  the  party 
making  the  annexation  to  make  a  per- 
manent accession  to  the  freehold.  It  is  true 
that  many  cases  may  be  found  which  hoUL 
that  to  give  chattels  the  character  of  fix- 
tures, and  deprive  them  of  that  of  peraai- 
alty,  they  must  be  so  firmly  attained  to 
the  real  estate  that  the  connection  cannot 
be  severed  without  breaking  or  othcrwiac 
injuring  the  freehold.  But  the  general 
course  of  modem  decision,  both  in  Snglaod 
and  in  the  American  courts,  is  against 
adopting,  as  the  criterion  for  deter- 
760  mining  the  charter  of  chattels  *as  fix- 
tures, whether  the  annexation  to  the 
realty  be  slight  and  temporary,  or  immor- 
able  and  oermanent,  and  in  favor  of  declar- 
ing everything  a  fixture  which  has  been 
attached  to  the  realty  with  a  view  to  the 
purposes  for  which  it  is  held  or  employed, 
however  slight  or  temporary  the  connection 
beween  them.  See  3  Smith's  I^ead.  Cases, 
seventh  American  edition,  202,  and  cases 
there  cited. 

In  the  present  age,  the  marvelous  increase 
of  manufactures  have  called  into  existence 
numerous  establishments,  in  which  the 
building  is  the  mere  incident  or  accessory  to 
the  machinerv  or  apparatus  which  it  coo- 
tains.  As  was  said  by  Lrord  Mansfield,  in 
Lawton,  ex'or,  v.  Salmon,  1  H.  Bl.  259: 
In  cases  of  this  description,  to  require  sub- 
stantial or  even  nominal  annexation,  would 
exclude  things  absolutely  essential  to  the 
enioyment  or  use  of  the  freehold,  and  in- 
clude others  which  are  comparatively  trivial 
and  unimportant.  Whatever  is  essential  to 
the  purposes  for  which  the  building  is  used 
will  be  considered  as  a  fixture,  althong^h 
the  connection  between  them  is  such  that 
it  may  be  severed  without  physical  or  last- 
ing injury  to  either. 

In  accordance  with  this  doctrine,  it  has 
been  repeatedly  held  that  a  steam  engine, 
erected  for  the  purpose  of  furnishing  the 
motive  power  of  a  manufactory,  is  to  be 
regarded  as  a  fixture,  or,  in  other  words, 
as  a  part  of  the  manufactory  itself;  and 
there  are  numerous  cases  which  hold  that 
the  machinery  of  a  manufactory  is  to  be 
regarded  as  part  of  the  realty,  whether 
it  is  attached  to  the  body  of  the  buildinf^, 
or  merely  connected  with  the  other  madun- 
ery  by  running  bands  or  gearing,  which 
may  be  thrown  off  at  pleasure  without  in- 
jury to  the  freehold.  See  cases  cited  in 
note  2,  Smith's  Lead.  Cases,  snpra« 
761  *In  cases  where  a  building  is  erected 
for  manufacturing  purposes,  the  ma- 
chinery gives  character  and  value  to  the 
building,  and  not  the  building  to  the 
machinery.  Kach  must  lose  its  vitality 
and  value  by  a  separation  from  the  other. 
The   public   good   and   individual    interest 
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are  therefore  both  subserved  by  regarding 
them  as  substantially  the  same,  and  keep- 
lag*  them  together. 

It  would  seem  absurd  and  inconsistent  to 
make  the  presence  of  a  ligature,  a  belt,  or 
screw,  or  nail,  essential  to  the  operation 
of  a  rule,  which  is  founded  upon  considera- 
tions of  a  different  nature. 

In  Winslow  v.  Merchants  Ins.  Co. ,  4  Mete. 
K.  306,  Chief  Justice  Shaw  in  an  able  and 
well  considered  opinion   says:    **The  rule 
that  objects   must   be   actually   and  firmly 
affixed  to  the  freehold  to    become  realty,  or 
otherwise  to  become  personalty,  is  far  from 
constituting  a  criterion.     Doors,    windows, 
blinds  and  shutters,    capable   of  being  re- 
moved, without   the  slightest  damacre  to  a 
house,  and  even  though  at  the  time  of  a  con- 
veyance or  mortgage,    actually    detached, 
would  be  deemed  a  part   of   the  house,  and 
pass  with  it.     And  so  we  presume  mirrors, 
wardrobes,    and    other    heavy     articles   of 
furniture,  though  fastened  to   the  walls  by 
screws  with  considerable   firmness  must  be 
regarded  as  chattels.     The  difficulty  is  some- 
what increased   when   the   question   arises 
in  respect  to  a  mill  or  manufactory,  where 
the  parts  are  often  so  arranged  and  adapted, 
so  ingeniously   combined   as   to    be   occa- 
sionally connected   or  disengaged     as  the 
objects  to  be    accomplished    may    require. 
In  general  terms,  I  think  it  may  be  said  that 
when  a  building  is  erected  as  a  mill  or  manu- 
factory, and  the  water  works  or  steam  works 
relied  upon  to  move  it  are  erected  at 
762    the  same  time,  and  the  machinery  *to 
be  driven  by  them  are  essential  parts 
of  it,  adapted  to  be  used  with   it  and   in  it, 
they  are  parts  of  it,  and  pass   with   it  by  a 
conveyance,     attachment     or     mortgage." 
See  also  1  Ohio  511,  and  cases  there  cited. 

With  regard  to  factories  and  the  machin- 
ery necessary  to  carry  out  the  purposes  for 
which  they  are  erected,  the  cases  on  which 
the  subject  differ  only  in  this — ^some  hold 
that  there  must  be  an  actual  attachment, 
however  slight  and  temporary,  in  order  to 
change  the  character  of  the  chattels  from 
personalty  into  realty;  while  others  hold 
that  there  need  be  no  actual  annexation, 
if  the  machinery  is  essential  to  the  objects 
and  purposes  for  which  the  building  in 
which  the  machinery  is  placed  was  erected. 

In  this  case  these  distinctions,  often  nice 
and  difficult,  need  not  be  considered ;  for 
in  the  case  before  us  both  of  these  consid- 
erations concur.  The  machinery  was  all 
affixed  more  or  less  firmly  to  the  building ; 
and  it  is  admitted  on  all  hands,  that  the 
purpose  and  object  of  the  incorporation  of 
the  company,  and  the  purchase  of  the  land 
and  erection  of  the  buildings  was  to  con- 
stitute a  factory  for  the  manufacture  of 
sash,  blinds,  and  doors  and  other  building 
material,  and  that  the  building  was  a  mere 
incident  or  accessory  to  the  machinery 
and  engine  necessary  and  essential  to 
carry  out  the  primary  and  leading  purpose 
of  the  manufactory. 

The  true  rule  deduced  from  all  the  author- 
ities seems  to  be  this:  That  where  the 
machinery  is  permanent   in    its  character. 


and  essential  to  the  purposes  for  which  the 
building  is  occupied,  it  must  be  regarded 
as  realty,  and  passes  with  the  building; 
and  that  whatever  is  essential  to  the  pur- 
pose for  which  the  building  is  used  will  be 
considered  as  a  fixture,  although  the 
763  connection  ^between  them  is  such 
that  it  may  be  severed  without  physical 
or  lasting  injury  to  either. 

It  follows,  therefore,  that  the  engine  and 
other  machinery  in  the  factory  of  this  com- 
pany were  not  personalty,  and  could  not 
be  taken  under  the  executions  of  fieri  facias 
caused  to  be  issued  by  the  appellees,  and 
that  the  decree  of  the  Circuit  court  dissolv- 
ing the  injunction   was   clearly   erroneous. 

I  am  therefore  of  opinion,  that  the  decree 
of  the  Circuit  court  dissolving  the  injunc- 
tion be  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein 
according  to  the  principles  herein  declared. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing,  and  filed  with  the  record,  that  said 
decree  was  erroneous  in  dissolving  the  in- 
junction awarded  by  the  judge  in  vacation 
on  the  21st  day  of  January  1871 ;  this  court 
being  of  opinion  that  the  motion  to  dissolve 
the  injunction  should  have  been  overruled, 
and  no  sale  allowed  of  the  machinery  levied 
on  under  the  fieri  facias  sued  out  by  the 
judgement  creditors ;  but  that  said  machinery 
could  only  be  sold  with  the  land  and  build- 
ings to  which  they  were  annexed,  and  in 
which  they  were  used;  and  that  whenever 
it  may  be  proper  to  decree  a  sale  or  lease  of 
the  land  and  buildings  for  the  payment  of 
the  debts  of  the  company,  the  machinery 
must   be   sold  or   leased  with   them.     It  is 

therefore  decreed  and  ordered,  that 
764    the  said  decree  of  said  ^Circuit  court, 

dissolving  said  injunction,  be  re- 
versed and  annulled,  and  that  the  appellant 
recover  against  the  appellees  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal here;  and  that  the  cause  be  remanded 
to  said  Circuit  court  for  further  i>roceedings 
to  be  had  therein.  All  of  which  is  ordered 
to  be  certified  to  the  said  Circuit  court  of 
Rockingham  county. 

Decree  reversed. 


766 


^Fisher  &  Bro.  v.  March. 

November  Term,  1875,  Richmond. 


Absent,  BouLDiN,  J. 

I.  Practice  — Bxecatloiis.—F  recovers  Jndfirment 
afiralnst  M,  on  which  execution  is  issued,  but  is 
stayed  by  order  of  plaintiffs*  attorney.  It  appears, 
however,  that  some  sbares  of  stock  were  sold  by 
the  officer  to  satisfy  the  judgment;  but  there  is  no 
return  of  snch  sale  by  the  officer.  It  appearing 
further,  that  the  stocks  did  not  sell  for  enonsrh  to 
discharge  the    judffment,  F  may  have  another 
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execution,  or  brlnff  another  action  for  the  balance 
still  dne. 

a.  Same— A|>pearance  by  Coamel— Judgmeiit.— In  an 
attachment  suit  by  F  against  M,  there  is  no  service 
of  process  on  M,  or  order  of  publication;  but  there 
is  a  declaration  in  assumpsit  with  a  special  and 
general  count,  and  counsel  appears  for  him  and 
pleads,  and  the  cause  is  tried  by  a  jury  and  judg- 
ment for  F.  The  record  affords  at  least  jnima  faeU 
evidence,  that  the  counsel  was  authorized  to  ap- 
pear for  M,  and  defend  the  action. 

3.  5une— Same— Same— Effect— In  a  suit  by  attach- 
ment, if  the  plaintiff  recovers^  udgment  against 
the  defendant  without  his  appearance,  such  judg- 
ment will  have  no  effect  in  another  State,  as  a 
personal  judgment  against  the  debtor.  But  if  the 
defendant  appears  and  defends  himself  in  person 
or  by  attorney,  then  the  judgment  will  have  the 
same  force  and  effect  everywhere,  as  a  judgment 
recovered  in  an  ordinary  suit 

4. 5une—Jiidgiiieats— Validity— PresBiBptloii.— In  such 
a  case  the  record  may  show  upon  its  face  that  the 
debtor  did  or  did  not  appear;  and  if  it  does,  the 
judgment  will  haveeffeot  accordingly.  If  the  rec- 
ord does  not  show  whether  he  did  or  did  not 
appear,  the  presumption  is  in  favor  of  the  validity 
of  the  judgment 

B.  5aine— 5iune— Bffffect  la  Foreign  State.— But  in  such 
case,  if  the  record  does  not  state  that  the  debtor 
did  or  did  not  appear,  or  even  if  it  states  that  he 
did  appear,  in  a  suit  upon  this  judgment  in  another 
state,  the  defendant  may  by  his  pleading  and  evi- 
dence aver  and  prove  the  contrary. 

766*6.  Same  — Foreign  Attachments  In  Equity- 
AffMavIt*- In  a  foreign  attachment  in  chan- 
cery, the  affidavit  required  by  the  statute  may  be 
made  by  the  agent  of  the  plaintiff,  and  it  may  be 
made  after  the  suit  is  brought 

7.  Same— Same— 5ame.— If  in  such  affidavit  the  affiant 
swears  that  the  matters  and  things  set  forth  in  the 
bill  are  true,  he  adopts  the  bill  as  part  of  the  affi- 
davit 

8.  Same-Bill  and  Sdre  Facias— Variance.— Where  the 
bill  sets  out  a  judgment  correctly,  as  stated  in  the 
record  of  the  judgment  there  is  no  variance  be- 
cause a  Bcire  facias  issued  against  garnishees,  recites 
it  as  of  a  different  amount  or  that  the  endorse- 
ment on  the  papers  by  the  clerk,  of  the  proceedings 
in  the  cause,  of  the  date  of  the  judgment  is 
different  from  that  stated  in  the  bill. 

•Foreign    Attachments  In  Equity— Affidavit.— The 

tUfldavU,  required  by  the  statutes  to  authorize  a  cred- 
itor to  sue  out  an  attachment  against  the  effects  of 
an  absent  debtor,  may  be  made  either  before  or 
after  the  bill  is  filed.  O'Brien  v.  Stephens,  11  Gratt 
012;  Moore  v.  Holt  10  Gratt  284;  Cirode  v.  Buchanan, 
22  Gratt  216;  Chapman  v.  R.  R.  Co.,  26  W.  Va.  S20: 
Barton's  Ch.  Pr.  (2d  Ed.)  625. 

"And  although  the  attachment  many  have  been 
improperly  sued  out  yet  if  there  is  an  appearance 
and  defence  made  to  the  claim,  the  court  having 
properly  taken  jurisdiction  may  proceed  to  give  re- 
lief according  to  the  principles  of  equity.'*  Barton's 
Ch.  Pr.  (2d  Ed.)  085;  O'Brien  v.  Stephens,  11  Gratt 
610;  Perry  v.  Ruby,  81  Va.  828. 

See  also,  on  this  subject  Anderson  v.  Johnson,  32 
Gratt  558,  and  note:  4  Minor's  Inst  (2d  Ed.)  566 
et  9€Q. :  Batchelder  v.  White,  80  Va.  103;  Va.  Code,  S 
2964;  Wingo  v.  Purdy,  87  Va.  472;  McAllister  v.  Gug- 
genheimer,  91  Va.  317;  Ruhl  v.  Rogers,  29  W.  Va.  779, 
2  S.  £.  Rep.  798;  3  Enc.  PI.  &  Pr.  9. 


9.  Same— Suit  on  Judgment— Conclnalvciieaa.—li  t 

suit  upon  a  judgment  the  questions  wlietlicr  ti 
was  an  illegal  contract  on  which  the  Jndgmeat 
was  recovered,  or  whether  the  agent  wbo  nude 
the  contract  was  authorised  to  make  it,  are  coa- 
cluded  by  the  judgment 

This  case  was  argued  in  Staunton,  M 
was  decided  in  Richmond. 

In  January  1871,  Fisher  &  Brother,  of 
Philadelphia,  instituted  a  suit  in  equity, 
in  the  nature  of  a  foreign  attachment,  la 
the  Circuit  court  of  Fredericlc.  auraiiut 
Clement  March,  as  their  foreign  debtor, 
and  Richard  Parker,  the  home  defendant 
In  their  bill  they  charge:  That  in  the  Di»- 
trict  court  of  Philadelphia  they  recovered  a 
judgment  against  Clement  March  for  $3,- 
558.61,  with  costs,  the  whole  amounting  to 
$3,589.11,  with  interest  on  $3,558.61  fnn 
the  15th  of  May  1866,  on  which  jnd|rme&t 
execution  issued,  but  was  not  satisfied ;  aund 
that  the  said  debt  remained  unpaid.  And 
they  file  a  copy  of  the  record  of  the  case. 
They  say,  that  March  is  not  a  resident  of 
the  state  of  Virginia,  but  has  efEects  in  the 
county  of  Frederick.  That  he  has  an 
equitable  interest  in  some  land  lying^  near 
Winchester.  They  pray  that  this  intereit 
may  be  sold  to  satisfy  their  debt,  and  for 
general  relief. 

The  affidavit  made  by  the  ag-ent  of  the 
plaintiffs  when  the  attachment  wis 
767  sued  out  being  insufficient,  ^another 
affidavit  was  made  by  the  same  agent 
on  the  7th  of  April  1871.  In  this  affidarit 
he  swears  that  the  matters  and  things  set 
forth  in  said  bill  are  true;  that  he  verily 
believes  the  debt  set  forth  in  the  bill  of 
$3,589.11,  with  interest  on  $3,658.61  fnn 
the  l.Sth  of  May  1866  till  paid,  against 
Clement  March,  is  justly  due  from  lum  to 
the  complainants ;  and  at  the  time  of  the 
institution  of  this  suit  they  were  entitled  to 
recover  the  said  sum  of  money  and  interest, 
and  have  now  a  present  cause  of  action 
therefor;  and  that  the  said  Clement  Maxcta 
is  not  a  resident  of  the  state  of  Virginia. 

Parker  answered  the  bill,  stating  that 
March  had  purchased  a  tract  of  land  in 
July  1870  of  about  sixty-three  acres,  near 
Winchester ;  that  he  paid  the  cash  payment, 
and  received  a  deed  for  the  land ;  and  to 
secure  the  deferred  payments  which  would 
fall  due  on  the  4th  of  July  1871  and  1872, 
March  conveyed  the  land  to  the  defendant, 
as  trustee,  &c. 

The  record  filed  with  the  bill  is  the  record 
of  an  attachment  in  the  District  conrt  of 
the  county  and  city  of  Philadelphia,  bronirht 
in  April  1866  by  Fisher  A  Brother,  to  at- 
tach Clement  March,  late  of  said  county, 
by  all  and  singular  his  goods  and  chatteiii 
lands  and  tenements,  Ac'  The  writ  was 
endorsed  to  summon  Charles  Chamblos  A 
Co.,  and  several  other  persons  as  gar- 
nishees. The  declaration  was  in  assumpsit, 
and  claimed,  in  a  special  count,  the  amount 
of  two  checks  drawn  by  the  defendant  upon 
the  Girard  Bank,  one,  bearing  date  the 
10th  day  of  March,  for  $581.91,  and  the 
other,    bearing  date   the  6th  of  April  1866» 
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for  ^,009.94.    There  were  also  the   general 
ooiuits  in  assumpsit. 

There  was  no  process  served  upon 
768     March;  but   the    ^record  states,   that 
the  defendant  Clement  March    pleads 
non    assumpsit.    J.  C.  Bullett,    for  the  de- 
fendant. 

At  the  May  term  1866  a  special  jury  was 
empanelled,^  and  found  a  verdict  for  the 
plaintiffs  for  $3,558.61 ;  and  the  court  ren- 
dered a  judgment  for  that  sum,  with  costs. 
Upon  this  judgment  an  execution  was  issued 
against  the  goods  and  chattels,  lands  and 
tenements  of  March,  for  $3,589.11,  which  in- 
cluded the  costs;  but  proceedings  upon  it 
were  stayed  by  order  of  the  plaintiff's  at- 
torney. 

After  the  judgment  had  been  rendered, 
Fisher  &  Brother  sued  out  a  scire  facias 
a^inst  Charles  Chamblos  &  Co.  as  gar- 
nishees, in  which,  after  reciting  the  attach- 
ment against  the  goods,  &c.,  of  March,  and 
that  the  officer  had  summoned  said  Charles 
Chamblos  &  Co.  as  garnishees,  and  the  suit 
had  been  so  proceeded  in  that  the  said  Fisher 
A  Brother  ought  to  recover  from  the  said 
Clement  March  the  sum  of  thirteen  hundred 
and  eighty-two  dollars  and  seventy-three 
cents,  which  had  been  adjudged  to  them  in 
that  court,  for  their  damages  and  costs 
about  their  suit  in  that  behalf  expended, 
the  officer  was  directed  to  summon  said 
Charles  Chamblos  A  Co.  to  show  cause,  if 
any  they  can,  why  the  said  Fisher  A  Brother 
should  not  have  execution  of  the  goods,  Ac. , 
of  March  in  their  hands. 

Chamblos  A  Co.  appeared  in  answer  to 
this  summons;  and,  in  answer  to  interro- 
gations, stated  that  they  had  in  their  hands 
certificates  representing  9,275  shares  of 
stock  of  Pennsylvania  Mining  Company,  of 
Michigan,  which  had  been  left  with  them 
by  Clement  March  for  safe  keeping.  A 
judgment  was  rendered  against  them  for 
this  stock;  and  the  execution  which  was 
issued  upon  this  judgment  recited  the  judg- 
ment recovered  by  Fisher  A  Brother 
760  against  March  as  for  *$3,589.11.  This 
execution  was  also  stayed  by  the  plain- 
tiffs' counsel. 

There  was  also  a  scire  facias  against  the 
Pennsylvania  Mining  Company,  as  gar- 
nishees, in  which  the  judgment  of  Fisher  A 
Brother  was  recited  to  be  for  $1,382.72.  It 
doea  not  appear  that  anything  was  done 
upon  this  proceeding ;  but  it  appears  in  the 
record,  that  the  sheriff  sold  the  Pennsyl- 
vania Mining  Company's  stock  which  was 
in  the  hands  of  Charles  Chamblos  A  Co., 
and  that  it  was  purchased  by  Fisher  A 
Brother  at  the  sum  of  $742. 

March  did  not  answer  the  bill,  but  he  put 
in  four  pleas;  to  which  the  plaintiffs  de- 
murred ;  and  thb  court  sustained  the  demur- 
rer as  to  the  first,  second  and  fourth,  and 
overruled  it  as  to  the  third;  and  gave  the 
defendant  leave  to  amend  the  second  plea. 
This  second  plea  the  defendant  afterwards 
amended,  and  filed  five  additional  pleas;  to 
which  the  plaintiffs  also  demurred. 

The  cause  came  on  to  be  heard  on  the  8th 
day  of  July  1872,  when  the  court  sustained 


the  demurrer  to  the  pleas  Nos.  1,  5,  6,  7  and 
8;  held  that  No.  4  was  not  sustained  by  the 
proofs;  but  that  the  amended  plea  No.  2 
and  Nos.  3  and  9  were  good  in  law  and  sus- 
tained by  the  proofs.  And  it  was  therefore 
decreed,  that  the  plaintiffs'  bill  be  dismissed 
with  costs;  and  that  the  attachment  sued 
out  against  the  land  of  March  be  dissolved. 
And  Fisher  A  Brother  thereupon  applied  to 
this  court  for  an  appeal ;  which  was  allowed. 
The  pleas,  and  the  evidence  in  relation  to 
the  questions  made  by  them,  are  sufficiently 
set  out  in  the  opinion  of  the  court  delivered 
by  Judge  Moncure. 

770       *George  Tucker  Bispham  and  L.  T. 
Moore,  for  the  appellants. 

Dandridge  and  Pendleton,  for  the  appel- 
lee. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

This  is  a  foreign  attachment  suit  in  equity 
brought  in  the  Circuit  court  of  Frederick 
county,  by  Fisher  A  Brother  of  Philadelphia, 
against  Clement  March  of  New  Hampshire^ 
for  the  purpose  of  subjectincr  an  interest 
which  the  said  March  has  in  a  tract  of  land 
in  the  said  county  of  Frederick,  to  the  pay- 
ment of  a  judgment  obtained  by  the  said 
Fisher  A  Brother  against  the  said  March  in 
a  foreign  attachment  suit  in  the  District 
court  for  the  city  and  county  of  Philadel- 
phia, for  the  sum  of  $3,558.61,  with  costs» 
amounting  in  the  whole  to  $3,589.11,  with 
interest  on  the  first  named  sum  from  the 
15th  day  of  May  1866.  The  said  March  filed 
no  answer  to  the  bill  filed  in  the  suit  in 
Frederick  Circuit  court,  but  made  his  de- 
fence entirely  by  pleas,  which  he  filed  at 
different  times  during  the  pendency  of  the 
suit,  to  the  number  of  nine  in  all.  By  the 
final  decree,  made  in  the  suit  on  the  8th  day 
of  July  1872,  six  of  these  nine  pleas  were 
not  sustained;  the  demurrers  to  five  of 
them,  to  wit :  Nos.  1,  5,  6,  7  and  8  having 
been  sustained,  and  the  other  of  the  six,  to 
wit:  No.  4,  not  having  been  proved;  but 
three  of  them,  to  wit,  Nos.  2,  3  and  9,  were 
held  to  be  good  in  law,  and  sustained  by 
the  proofs ;  and  therefore  the  bill  was  dis- 
missed with  costs,  ^  and  the  attachment  sued 
out  in  the  cause  was  dissolved. 

The  errors  assigned  by  the  appellants,  in 
the  decrees  complained  of  by  them,  are 
founded  on  the  action  of  the  Circuit  court 
upon  the  said  three  pleas,  Nos.  2,  3  and 
9,  which  we  will  now  consider  in  their 
order. 


771 


^Plea  No.  2  as  Amended. 


"And  the  defendant  by  way  of 
amendment,  by  leave  of  the  court,  to  the 
pleas  formerly  filed  in  this  cause,  says  that 
the  execution  upon  the  judgment  on  which 
this  suit  is  based,  which  appears  by  the 
record  to  have  been  issued,  and  under  which 
certain  property  of  said  defendant  was 
taken,  was  never  returned  to  the  ofiice 
from  which  it  was  issued,  and  that  until 
said  execution  shall  have  been  returned  to 
said  office,    the  plaintiffs   have  no  right  to 
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sue  apon  said  judgment;  and  further,  that 
as,  under  the  execution  which  was  upon  the 
judgment  now  sued  on,  it  appears  by  the 
record  that  9,275  shares  of  Pennsylvania 
Mining-  Company  stock,  belonging  to  the 
defendant,  was  sold  by  the  sheriff,  and  the 
same  delivered  by  him  to  the  plaintiffs, 
the  said  seizure  of  said  stock,  and  its  deliv- 
ery to  the  plaintiffs,  must  be  taken  as  pay- 
ment in  full  of  said  judgment  and  execution ; 
and  that  therefore  the  plaintiffs  have  no 
right  to  sue;  and  further,  that  it  appears 
by  the  record,  that  by  virtue  of  the  execu- 
tion issued  on  the  judgment  now  sued  on, 
from  the  office  in  which  the  same  was  ob- 
tained, 9,275  shares  of  Pennsylvania  Mining 
Company  stock,  belonging  to  defendant, 
was  ^delivered  to  plaintiffs ;  and  the  ac- 
ceptance of  the  said  stock  must  be  taken  as 
satisfaction  in  full  of  said  judgment  and 
execution." 

It  appears  by  the  record,  that  only  two 
executions  were  issued  upon  the  judgment 
aforesaid,  one  of  them  against  the  defendant 
in  the  attachment,  Clement  March,  and  the 
other  against  the  garnishees,  Charles  Cham- 
blos  &  Co. ;  and  both  of  them  were  returned 
by  the  sheriff,  with  a  stay  of  proceedings 
endorsed  thereon  by  the  plaintiffs'  attor- 
ney. It  does  not  appear  from  any  re- 
772  turn  of  endorsement  on  either  of  *them, 
that  either  of  them  was  levied  on  any- 
thing. But  it  otherwise  appears  from  the 
record  that  they  were  in  fact  levied  upon 
the  shares  of  stock  aforesaid,  which  were 
sold  by  the  sheriff  and  purchased  by  the 
plaintiff  at  8  cents  per  share,  making  the 
whole  purchase  money  $742,  which  operated 
as  a  credit  to  that  extent,  on  account  and 
in  part  of  the  executions;  leaving  the  en- 
tire balance  of  the  debt,  interest  and  costs, 
for  which  the  said  executions  were  issued, 
still  remaining  unpaid.  There  can  be  no 
doubt  but  that  for  the  recovery  of  the  said 
balance  the  plaintiffs  had  a  right  to  sue  out 
other  executions  upon  the  said  judgment, 
or  to  bring  another  action  or  suit  thereon, 
notwithstanding  the  said  levy  and  other 
proceedings  had  under  the  executions  afore- 
said. 

It  follows,  as  a  necessary  consequence 
from  what  has  been  said,  that  we  are  of 
opinion  the  Circuit  court  erred  in  holding 
the  said  plea  No.  2,  to  be  good  in  law  and 
sustained  by    the  proofs. 

Plea  No.  3  is  in  these  words : 

''And  for  further  plea  the  defendant  says, 
that  it  does  not  appear  from  the  record  in 
this  cause,  that  any  process  for  appearance 
was  ever  served  upon  defendant,  in  person 
or  by  order  of  publication ;  and  although  an 
appearance  by  attorney  is  entered  of  record, 
such  appearance  was  unauthorized  by  the 
defendant. '  * 

It  is  true  that  it  does  not  appear  from  the 
record  in  the  said  cause,  that  any  process 
for  appearance  was  ever  served  upon  the 
defendant,  in  person  or  by  order  of  publica- 
tion. But  is  it  true  that  the  appearance  by 
attorney  which  was  entered  of  record,  was 
unauthorized  by  the  defendant? 

We  think  not.     The  record  shows  that  a 


declaration  in  assumpsit,  embracing^  sevexal 

counts,     both    special    and     the    oommoo, 

was  filed    m    the   case;  there    was  a 

773  *rule  to  plead;  in  answer  to  which. 
the    defendant     appeared    by    J.    C 

Bullett  his  attorney,  and  filed  a  plea  of 
non-assumpsit;  the  issue  upon  which  was 
tried  by  a  special  jury,  which  rendered  a 
verdict  for  the  plaintiffs'  claim;  on  whidi 
verdict  a  judgment  was  accordingly  entered. 
The  record  thus  shows  that  the  d^endant 
did  appear  by  attorney  in  the  case :  and  if 
the  record  be  not  conclusive  upon  that  qnes- 
tion  in  this  case,  it  certainly  affords  very 
strong  prima  facie  evidence  of  the  fact, 
and  ought  to  prevail,  in  the  absence  of 
stronger  evidence  to  the  contrary  de  hon 
the  record.  So  far  from  there  being*  audi 
stronger  evidence  to  the  contrary,  we  think 
the  evidence  de  hors  the  record  tends 
strongly  to  support,  rather  than  to  contra- 
dict, the  record  in  this  respect.  Mr.  Bnllett, 
in  his  deposition  taken  in  the  case,  says: 
''I  am  a  member  of  the  bar,  and  have  been 
for  twenty  years.  I  represented  Clemeat 
March  in  a  judgment  obtained  by  Fi^er  St 
Brother  against  him.  I  cannot  state  fnxB 
my  present  recollection,  at  what  time  I  re- 
ceived authority  from  Mr.  March  to  appear 
in  that  case.  I  had  been  the  counsel  of  Mr. 
March  prior  to  that  time,  and  I  may  have 
appeared  in  the  case  without  previous  au- 
thority; though  I  suppose  I  had  authority 
from  him.  I  have  no  recollection  on  tbt 
subject.  (His  testimony  was  given  more 
than  six  years  after  the  transaction  oc- 
curred. )  It  is  not  very  likely  that  I  would 
have  appeared  for  him  without  authority." 
Witness  wrote  to  Mr.  March  on  the  day  on 
which  the  judgment  was  obtained,  and  said 
in  the  letter:  ''Judgment  was  obtained  this 
morning  against  you  for  $3,558.61 ;  the  debt 
beinisr  proved  by  your  clerk  Mr.  Hunter.  I 
understand  there  is  more  than  sufficient  in 
he  hands  of  the  garnishees  to  pay  the  judg- 
ment. I  think  that  you  had  better  send  an 
order  to  have  any  amount  that    is   in 

774  their  hands  paid  *over  to   me,    after 
the  judgment   is  satisfied."     Witness 

further  says:  **I  have  no  recoUection 
whether  I  ever  received  any  letter  from  Mr. 
March  in  regard  to  it  or  not.  Mr.  March 
never  made  any  objection  to  my  appearing 
for  him,  to  my  recollection.  I  have  never 
seen  him  since." 

Mr.  Bullett 's  deposition  was  afterwards 
taken  again ;  on  which  occasion  a  paper  in 
the  case  of  Fisher  v.  March  and  Chamblos, 
&c.  garnishees,  taken  from  the  records  of 
the  District  court  aforesaid,  and  which  had 
been  mislaid  at  the  previous  taking  of  his 
deposition,  was  shown  to  the  witness,  when 
he  testified  as  follows:  *'The  paper  shown 
me  is  a  copy  of  an  order,  signed  by  Mr. 
March  upon  Charles  Chamblos,  with  a  re- 
ceipt of  Fisher  A  Brother  attached,  and  was 
filed  by  me,  according  to  my  best  recoUec- 
tion now,  under  instructions  which  I  re- 
ceived at  the  time,  I  suppose,  from  Mr. 
Chamblos.  I  was  at  the  time  representing 
Mr.  March  as  his  attorney  in  this  case.  I 
recollect  that  I  was  frequently  importuned 
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by  the  Messrs.  Fisher  or  their  counsel,  I 
think  by  both,  to  direct  Mr.  Cham  bios  to 
band  over  the  stock  referred  to.  This  I 
refused  to  do  without  Mr.  March's  author- 
ity. Finally  the  authority  was  produced, 
in  the  shape  of  the  order  dated  November 
13,  1866,  a  copy  of  which  is  set  out  in  the 
paper  now  shown  me ;  and  I  then  drew  the 
receipt,  or  had  it  drawn  by  a  clerk  in  my 
•office,  which  is  set  out  in  the  paper  before 
me,  and  endorsed  upon  that  paper  the  words, 
'Filed  by  consent  of  counsel  for  plaintiff, 
defendant  and  garnishees,'  and  signed  it 
as  counsel  for  the  defendant  and  garnishees. 
I  had  no  doubt  at  that  time,  as  to  my  au- 
thority to  act  as  attorney  for  Mr.  March  in 
signing  that  endorsement  and  making  that 
arrangement.  The  original  order,  obtained, 
as  I  believe,  by  Mr.  Fisher  from  Mr. 
March,  was  submitted  to  me  before 
776  *I  drew  the  receipt  or  filed  the  papers. 
I  certainly  had  no  doubt  of  my  right 
to  act  as  Mr.  March's  counsel,  or  I  would 
not  have  acted." 

This  is  certainly  very  strong  testimony 
to  show  that  Mr.  Bullett's  appearance  as 
counsel  in  the  case  was  authorized  by  Mr. 
March.  Now  what  testimony  is  there  in 
the  case  tending  in  any  wav  to  show  the 
contrary?  Only  the  testimony  of  Mr. 
March  himself,  who  certainly  does  not  say 
that  Mr.  Bullett  was  not  his  counsel  in  the 
case.  The  most  that  he  says  is,  that  he 
had  no  recollection  of  having  ever  author- 
ized Mr.  Bullett  to  appear  and  defend  any 
suit  brought  against  him  by  Fisher  and 
Brother  in  the  year  1865  or  1866,  in  Phila- 
delphia; and  that  he  had  no  recollection  of 
having  ever  received  any  letter  from  Mr. 
Bullett,  advising  him  that  any  such  suit 
had  been  brought  against  him.  But  he  had 
just  said,  in  qualification  of  his  answer  in 
regard  to  another  part  of  the  same  transac- 
tion, **I  am  speaking  from  recollection  of 
six  years'  standing,  and  do  not  know  that  I 
am  strictly  accurate. ' '  And  in  answer  to 
a  question,  "Who  was  your  counsel  in  Phil- 
adelphia before  you  left  there?"  he  said, 
"JohnC.  Bullett."  This  testimony  of  the 
defendant  himself  is  wholly  insufficient  to 
disprove  a  fact  which  is  so  strongly  sus- 
tained by  the  evidence  on  the  other  side. 

We  therefore  think  that  the  Circuit  court 
erred  in  holding  that  plea  No.  3  is  good  in 
law  and  sustained  by  the  proofs. 

Plea  No.  9   is  in  these  words : 

**That  the  iudgment  now  sued  on  was 
obtained  under  foreign  attachment  proceed- 
ings, by  virtue  of  the  location  within  the 
jurisdiction  of  the  court  rendering  the  said 
judgment  of  certain  effects  of  said  defend- 
ant, to  protect  which  said  effects, 
776  John  C.  Bullett,  *an  attorney  prac- 
ticing in  said  court,  appeared;  and 
that  the  said  judgment  was  obtaineid  by 
virtue  of  and  against  those  effects  only; 
and  that  therefore  no  action  thereupon  can 
be  entered  in  this  court  against  said  defend- 
ant." 

The  ground  of  the  defence  involved  in 
this  plea  is,  that  the  proceeding  in  Phila- 
delphia was  purely  an  attachment  proceed- 


ing, having  for  its  object  the  subjection  of 
certain  specific  effects  of  the  defendant  to 
the  payment  of  the  plaintiffs'  claim;  that 
the  appearance  of  the  defendant's  attorney 
had  reference  only  to  the  protection  of  the 
said  effects,  and  not  to  the  prevention  of  a 
judgment  against  the  defendant  personally, 
for  the  recovery  of  a  debt,  except  as  a  means 
of  protecting  the  said  effects ;  that  a  person, 
whose  effects  are  attached  in  a  state  in 
which  he  does  not  reside,  has  a  right  to 
appear  for  the  purpose  of  defending  his 
effects,  without  subjecting  himself  to  a  per- 
sona) judgment  which  may  be  enforced 
against  him  in  another  state;  and  that 
therefore  the  judgment  recovered  against 
the  defendant  personally,  in  the  attachment 
proceeding  in  Philadelphia  in  this  case, 
cannot  be  enforced  against  him  in  this  state 
under  the  constitution  of  the  United  States, 
article  4,  section  1,  and  the  act  of  May  26th, 
1790,  passed  in  pursuance  thereof. 

We  think  that  no  sufficient  authority  can 
be  found  to  sustain  this  ground  of  defence, 
and  that  it  is  in  conflict  with  the  principle 
of  all  or  nearly  all  of  the  cases  on  the  sub- 
ject. There  may  possibly  be  in  some  of  the 
states  attachment  proceedings  of  a  peculiar 
kind,  having  reference  only  to  the  property 
and  not  to  the  person  of  a  debtor.  These 
proceedings,  if  there  be  any  such,  are  alto- 
gether in  rem,  and  there  is  in  them  no 
personal  judgment  against  the  defendant. 
And  though  he  mav  appear  to  defend  his 
property  against  a  judgment,  such 
777  *appearance  will  not  make  the  judg- 
ment which  may  be  rendered  against 
him  in  such  proceeding  a  judgment,  which 
may  be  enforced  against  him  personally, 
even  in  the  state  in  which  it  is  rendered, 
much  less  in  any  other  state. 

But  such  is  not  the  general  nature  of  at- 
tachment proceedings.  On  the  contrary, 
their  general  and  almost  universal  nature 
is  two- fold — first,  to  obtain  a  judgment  by 
a  creditor  against  a  debtor  for  the  amount 
of  the  debt  claimed ;  and,  secondly,  to  sub- 
ject by  attachment  certain  property  or 
credits  of  the  debtor  to  the  payment  of  such 
debt.  The  first  enquiry  in  such  cases  al- 
ways is,  whether  there  be  in  fact  any  such 
debt,  and  what  is  its  amount ;  and  that  en- 
quiry is  governed  by  the  same  principles  as 
if  the  suit  were  an  ordinary  one  by  a  cred- 
itor against  a  debtor.  If  the  debtor  will 
not  appear  and  defend  himself,  in  person 
or  by  attorney,  the  creditor  will  go  on  to 
establish  his  claim  in  the  mode  prescribed 
by  law ;  and  if  he  does  so,  will  obtain  a 
judgment,  which  will  have  such  effect  in 
the  state  in  which  it  is  rendered  as  may  be 
given  to  it  by  the  law  of  that  state ;  but 
it  will  have  no  effect  in  another  state  as  a 
personal  judgment  against  the  debtor.  The 
debtor  however  may  appear  and  defend 
himself  in  person  or  by  attorney;  and  if  he 
does,  then  the  case  is  tried,  as  if  the  cred- 
itor and  debtor  were  the  only  parties  to  the 
suit,  and  as  if  the  recovery  of  a  personal 
judgment  for  the  debt  were  the  only  object 
of  the  suit ;  and  the  judgment  which  may 
be  recovered  in  such  a  proceeding  will  have 
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the  same  force  and  effect  everywhere  as  a 
judg'ment  recovered  in  an  ordinary  suit  be- 
tween creditor  and  debtor.  The  record  may 
show  upon  its  face  whether  the  debtor  did 
or  did  not  appear,  and  if  it  does,  then  the 
judgment  will  have  effect  accordingly. 
But  it  may  not  show  upon  its  face 
778  *whether  the  debtor  did  or  did  not 
appear.  In  that  case  the  presump- 
tion would  be  in  favor  of  the  validity  of  the 
judg'ment.  But  the  defendant  would  have 
a  right  in  such  case,  by  his  pleading  and 
evidence,  to  aver  and  prove  the  contrary; 
and  he  would  have  such  right,  even  though 
the  record  should  state  upon  its  face  that 
the  defendant  did  appear.  Of  course  we  are 
now  speaking  of  the  effect  of  the  judgment 
elsewhere  than  in  the  state  in  which  it  is 
rendered.  Its  effect  there  depends  upon  the 
law  of  that  state. 

In  support  of  the  foregoing  positions  we 
need  only  refer  to  6  Rob.  Pr.  434-439;  2 
Smith's  Leading  Ca.  827,  841,  6th  Am.  edi. ; 
2  Am.  L/ead.  Ca.,  Mills  v.  Duryee;  and  the 
cases  cited  in  those  works.  See  also  Al- 
drich  V.  Kinney,  4  Conn.  R.  380;  Thomp- 
son V.  Whitman,  18  Wall.  U.  S.  R.  457; 
Knowles  v.  The  Gaslight  and  Coke  Co.,  19 
Id.  58 ;  and  Hill  v.  Mendenhall,  21  Id«  453 ; 
and  the  authorities  referred  to  in  those 
cases. 

In  the  case  under  consideration,  there  can 
be  no  doubt  but  that  the  attachment  pro- 
ceeding of  Fisher  &  Brother  versus  Clement 
March,  in  the  District  court  for  the  city 
and  county  of  Philadelphia,  was  of  that 
general  nature  which  made  it  proper  to  as- 
certain in  the  first  place,  whether  the  debt 
claimed  by  Fisher  &  Brother  to  be  due  them 
by  March,  was  in  fact  due.  The  attach- 
ment was  to  appear  and  answer.  There 
was  a  declaration  in  assumpsit  filed,  con- 
taining all  the  usual  counts.  There  was  a 
rule  upon  the  defendant  to  plead.  He  ac- 
cordingly appeared  by  attorney  and  plead 
non  assumpsit.  And  there  was  a  verdict 
and  judgment  for  the  plaintiff,  all  in  the 
form  usual  in  an  ordinary  action  of  assump- 
sit for  the  recovery  of  a  debt.  The  proceed- 
ing was  had  in  the  city  of  Philadelphia, 
where  the  cause  of  action  arose;  where  the 
defendant  had  long  resided,  and  had 
779  transacted  business  to  an  ^immense 
amount — which  place  he  left  less  than 
a  month  before  the  proceeding  was  com- 
menced, with  the  declared  intention  of  soon 
returning  to  his  former  residence  and  place 
of  business.  It  does  not  appear  that  he 
had  any  estate  or  effects  elsewhere.  It  was 
therefore  manifestly  his  interest  to  appear 
and  defend  himself  in  the  said  proceeding, 
if  he  had  any  such  defence  to  make,  and 
the  presumption  is  he  could  better  make  it 
in  Philadelphia,  where  the  transaction 
occurred,  than  anywhere  else.  That  such  is 
the  nature  and  effect  of  proceedings  under 
the  foreign  attachment  law  of  Pennsylvania, 
see  1  Brightley's  Pendor's  Digest,  page 
716,  title  **Foreign  Attachment,"  page  721, 
{  28.  It  is  there  expressly  declared  to  be 
lawful  for  any  defendant  in  an  attachment, 
at  any  time  before  judgment   obtained  in 


the  attachment,  to  cause  an  appearance  to 
be  entered  for  him,  and  to  make  defesoe 
to  the  action ;  in  which  case  the  action  sbaH 
proceed  as  if  commenced  by  a  saxninotis; 
but  the  attachment  will  continue  to  bio^ 
the  estate  and  effects  attached ;  and  if  jndg- 
ment  be  rendered  for  the  plaintiff,  sodi 
judgment  will  have  the  like  force  and  effect 
as  in  case  of  an  action  commenoed  by  a 
summons.'*  See  also  Blyler  v.  Kline,  64 
Penn.  St.  R.  130. 

We  are  therefore  of  opinion,  that  the 
Circuit  court  erred  in  holding  that  Plea  No. 
9  is  good  in  law  and  sustained  bj  the  proofL 
And  this  disposes  of  all  the  errors  assigned 
by  the  appellants. 

But  the  appellee  assigns  errors  in  the 
rulings  of  the  court,  which  it  will  be  nec- 
essary to  notice.  They  need  however  only 
to  be  noticed  briefly. 

In  regard  to  the  credit   claimed   for  S742, 
the  proceeds  of  the   sale   of  the   Pennsyl- 
vania Mining  stock,  the  Circuit  ccnrt 
780    made  no  decree  upon  that  subject.    *Of 
course  the  defendant  is  entitled  to  that 
credit,  and  will  receive  it. 

In  regard  to  the  affidavit  to  the  bill,  if  it 
be  not  now  too  late  to  object  to  it,  "we  think 
it  is  substantially  sufficient,  if  it  be  not  in 
strict  and  literal  compliance  with  the  law. 
We  speak  especially  in  reference  to  the 
second  affidavit,  which  was  made  on  the 
7th  day  of  April  1871.  It  is  no  valid  ^roiuid 
of  objection  to  that  affidavit  that  it  was 
made  after  the  institution  of  the  snit,  nor 
that  it  was  made  by  the  agent  of  the  plain- 
tiffs instead  of  the  plaintiffs  themselves. 
The  affidavit  states  that  *'the  matters  and 
things  set  forth  in  the  bill  are  true,"  and 
thus  adopts  it  as  part  of  the  affidavit. 

In  regard  to  the  pleas,  the  demurrers  to 
which  were  sustained  by  the  court,  or  such 
of  them  as  to  the  action  of  the  court  upon 
which  the  appellee  complains.  The  first  of 
these  is  the  fourth  in  the  series  of  the 
pleas,  to  wit:  the  plea  of  no  such  record. 
Two  grounds  seem  to  be  relied  on  in  snppcrt 
of  this  plea — 1st,  that  the  amount  of  the 
judgment  is  differently  stated  in  different 
parts  of  the  record,  whereas  the  bill  in  this 
case  states  but  one  of  these  amounts;  and 
2dly,  that  the  date  of  the  judgment  is 
differently  stated  in  different  parts  of  the 
record;  in  one  being  stated  as  in  May  1866, 
and  the  other  as  October  21st,  18^.  In 
regard  to  the  first  of  these  grounds,  the 
amount  of  the  judgment  is  $3,558.61,  the 
amount  claimed  in  the  bill ;  and  there  is  no 
variance  in  the  statement  of  the  amount 
anywhere  in  the  record  of  the  judgment; 
but  the  special  counts  in  the  declaration, 
and  the  verdict  and  judgment,  all  corre- 
spond in  that  respect.  There  is  an  unac- 
countable variance  from  that  amount  in 
the  writs  of  scire  facias  against  the  gar- 
nishees; but  even  that  is  corrected  in 
the  writ  of  fieri  facias  against  the 
781  *gamishees,  which  is  for  the  true 
amount  of  the  judgment,  as  is  also 
the  'fieri  facias  on  the  original  judf^^ment. 
The  record  sued  on  is  the  record  of  the 
original  judgment,    in    which  there    is   no 


258 


26  GRATT. 


FiSHBR  &  Bro.  V.  March. 


782,  783,  784 


variance.  The  apparent  variance  in  the 
scire  facias  ag-ainst  the  fii^amishees  is  im- 
material in  this  case.  In  regard  to  the 
second  of  these  grounds,  to  wit :  the  different 
dates  of  the  judgment,  the  true  date,  ac- 
cording: to  the  record,  is  May  15th,  1866,  the 
date  of  the  verdict.  The  only  apparent 
variance  from  that  in  the  record,  if  it  can 
be  said  to  be  in  the  record,  is  in  the  index 
or  minutes  of  the  proceedings,  from  which 
it  would  appear  that  the  date  of  the  judg- 
ment was  October  21,  1870.  But  this 
variance  is  immaterial  in  this  case,  and 
we  must  regard  the  true  date  as  that  which 
is  mentioned  in  the  body  of  the  record,  to 
wit:  May  15th,  1866. 

The  second  of  the  pleas  in   regard  to  the 
action  of  the  Circuit  court  on   which   the 
appellee  complains    is  the  seventh   of  the 
series;    and,    indeed,    the   eighth    involves 
the  same  matter  of  defence,  to  wit :  that  the 
debt   is   founded    on    a    stock-jobbing  and 
gambling  transaction,  which  is  contrary  to 
the   law   of    Pennsylvania,    and    to   public 
policy  here  as   well   as   there,  and   fatal  to 
the  claim  of  the  appellants,  notwithstanding 
the   judgment   recovered    by   them   in   the 
attachment  proceeding  in  Philadelphia.     In 
regard  to  this  ground  of  defence,  the  coun- 
sel for  the   appellants   in   their  brief  say, 
**that  in   the    court    below   the   point    was 
made,    that   the  contract   upon   which  the 
judgment  was  obtained   was  a   'time'  con- 
tract, and  that    it    was   prohibited    by   the 
laws   of  Pennsylvania.    The  point   is  not 
perhaps  of  importance   in   this   court;  but 
it    may   not    be   improper   to  note  that  the 
act    of    assembly    prohibiting     such    con- 
tracts was   repealed   by   the   act   of   April 
17th,    1862.     (Supplement    to   Pendon's  Di- 
gest,   p.    1,266.)    Such   contracts  are 
782    now  *con8tantly  enforced  by  the  courts 
in     Pennsylvania.      See     Smith     v. 
Bonvier,  20  P.  P.  Smith  325,  70   Pa.  St.  R. 
325."    On  the  other   hand,  the  counsel  for 
the  appellee  in  their  brief  insist  that  * 'there 
is  no  repeal  of  those  laws   which  applies  to 
this  case."    However    that   may     be,    we 
think  it  is  a  sufficient  answer  to  this  ground 
of  defence,  to  say  that  there  i«  no  evidence 
in  the  record  of  the  law  of  Pennsylvania  on 
this  subject ;  and,  even  if  there  was,  and  it 
was  as  contended  for  by  the  counsel  for  the 
appellee,  the  question   would   be  concluded 
by  the  judgment  rendered  in  the  attachment 
case  in   Pennsylvania,  to  the  judgment  of 
the  court,    in   which   case  it  properly   be- 
longed, to  decide  the   question,  if  it  had, 
as  it  might  have  been  raised  therein. 

In  regard  to  the  question  raised  by  the 
sixth  plea,  as  to  the  authority  of  Hunter  to 
sign  the  checks,  that  question  is,  of  course, 
concluded  by  the  judgment  obtained  for  the 
amount  of  these  checks. 

Having  noticed,  as  far  as  seems  to  be 
necessary,  the  errors  assigned  in  the  decree 
of  the  Circuit  court,  whether  on  the  side  of 
the  appellants  or  appellee,  we  are  of  opinion, 
that  the  said  court  erred  in  holding  that 
pleas  No.  2,  3  and  9  are  good  in  law  and 
sustained  by  the  proofs;  but  did  not  err  in 
not  sustaining  any  of  the   other  pleas;  and 


that  the  said  decree  ought  to  be  reversed 
and  annulled  so  far  as  it  is  in  conflict  with 
the  foregoing  opinion,  and  affirmed  so  far 
as  it  is  consistent  therewith,  with  costs  to 
the  appellants ;  and  the  cause  remanded  to 
the  said  Circuit  court  for  further  proceed- 
ings to  be  had  therein  to  a  final  decree  in 
conformity  with  the  foregoing  opinion. 

The  decree  was  as  follows: 

This  case,  which  is  pending  in  this  court 
at  its  place   of   session  in    Staunton,  hay- 
ing been   heard   but   not  determined 

783  *there,  this  day  came  the  parties  here 
by  their  counsel,  and  the  court  having 

maturely  considered  the  transcript  of  the 
record  of  the  decrees  aforesaid,  and  the 
arguments  of  counsel,  is  of  opinion^  for 
reasons  stated  in  writing  and  tiled  with 
the  record,  that  the  appellants,  Fisher  A 
Brother,  are  entitled  in  this  suit  to  a  decree 
against  the  appellee,  Clement  Manch,  for 
the  amount  of  their  claim  in  the  bill  men- 
tioned, to  wit:  $3,589.11,  with  interest  on 
$3,558.61,  from  the  15th  day  of  May  1866; 
being  the  amount  of  a  judgment  recovered 
by  said  Fisher  A  Brother  against .  said 
March  in  a  foreign  attachment  suit  in  the 
District  court  of  the  city  and  couuty  of 
Philadelphia,  of  which  suit  a  copy  of  the 
record  is  filed  with  said  bill;  subject  how- 
ever to  a  credit  for  $742,  as  of  the  17th  day 
of  July  1866,  being  the  amount  made  on 
that  day  by  a  sale  of  certain  stock  under 
execution  issued  on  said  judgment;  and  are 
further  entitled  in  this  suit  to  a  decree  sub- 
jecting to  the  payment  of  said  claim,  or  the 
balance  due  thereon  after  the  application 
of  said  credit,  any  estate,  debts  or  effects  of 
the  said  March  in  the  said  county  of  Fred- 
erick; and  that  the  said  Circuit  court  erred 
in  holding  that  pleas  No.  2,  3  and  9  are 
good  in  law  and  sustained  by  the  proofs; 
and  in  dissolving  the  attachment  sued  out 
in  this  cause  against  the  land,  &c.,  of  the 
defendant  March;  in  directing  that  the 
sum  of  one  hunderd  and  twenty-nine  dollars 
and  seventy -one  cents  (with  its  accrued  in- 
terest), in  the  hands  of  the  special  receiver 
in  the  case,  be  by  him  paid  to  A.  R.  Pendle- 
ton, of  counsel  for  said  March;  in  dis- 
missing the  plaintiff's  bill ;  and  in  decree- 
ing that  the  said  defendant  recover  of  the 
plaintiff  his  costs  in  that  behalf  expended. 
Therefore  it  is  decreed  and  ordered,  that 
so  much  of  the  decrees  appealed  from 

784  as  is  in  conflict  with   the  Aforegoing 
opinion  be  reversed  and  annulled,  and 

the  residue  thereof  affirmed ;  and  that  the 
said  March  pay  to  the  said  Fisher  &  Brother 
their  costs  by  them  expended  in  the  pros- 
ecution of  their  appeal  aforesaid  here.  And 
it  is  further  decreed  and  ordered  that  this 
cause  be  remanded  to  the  said  Circuit  court 
of  Frederick  county,  to  be  proceeded  in  to 
a  final  decree  in  conformity  with  the  fore- 
going opinion. 

And  it  is  ordered  that  this  decree  be 
entered  on  the  order  book  here,  and  be 
forthwith  certified  to  the  clerk  of  the 
Supreme  Court  of  Appeals  at  Staunton, 
where  the  case  is  pending,  who   shall  enter 
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the  same  on  his  order  book,  and  forthwith 
certify  it  to  the  clerk  of  the  said  Circuit 
court  of  Frederick  county. 

Decree  reversed. 


786        »McVeigh  &  al.  v.  The  Bank  of  the 

Old  Dominion. 

November  Term,  1875,  Riclimond. 

1.  NeffotlaMe  Noteft-Bffect  of  War— Notice.*— M  owned 
a  larirb  real  estate  In  Alexandria,  and  was  president 
of  the  Bank  of  the  Old  Dominion  located  In  that 
city.  In  1861 M  endorsed  seven  notes  made  In  March 
and  on  to  June  by  J,  which  were  discounted  at  the 
bank.  Before  any  of  these  notes  fell  due  the  Union 
forces  took  possession  of  Alexandria,  and  held  it 
till  th  e  end  of  the  war.  A  few  days  after  they  came 
M  left  the  city,  and  joined  his  family,  who  had  left 
some  time  before:  he  leavln«r  at  his  dweUiuff  a 
white  servant  and  having*  had  his  place  of  business 
at  the  bank.  He  remained  at  Richmond,  within  the 
Confederate  lines,  until  the  end  of  the  war.  Two 
of  the  notes  had  been  made  and  discounted  forM's 
-  accommodation,  and  he  received  the  proceeds.  All 
the  notes  were  protested  for  non-payment  as  they 
fell  due,  and  notice  of  dishonor  was  left  at  his 
house,  with  the  white  servant  left  by  M  there, 
except  one,  which  was  left  at  his  place  of  business 
at  the  bank:  and  no  other  notice  was  ever  given 
him.    HiBLD: 

I.  Same— Same— Notice  to  Endorsers.— The  notice 
was  not  sufficient  to  bind  M  as  endorser  on  the 
notes. 
3.  Same— Same— Same— AccommodatloB.- On  the 
notes  made  and  discounted  for  his  accommoda- 
tion, M  was  liable  without  notice. 

3.  5ame—5ame— Same— Same.— Thon^rh  the  declara- 
tion is  special  upon  the  note,  and  avers  demand 
anfTtiOftKie^Cb  the  endorser,  the  plaintiff  may  prove 
on  the  trial  that  the  note  was  made  and  dis- 
counted for  the  accommodation  of  the  endorser, 
and  that  he  received  the  proceeds,  and  recover 
in  the  action,  though  no  notice,  or  an  insufficient 
notice,  was  given  to  the  endorser. 

4.  Statutory  Appllcatioa.  —  The  statute  directing 
how  notices  may  be  given,  does  not  apply  to  a 
notice  of  the  dishonor  of  negotiable  paper.  Code 
of  1860.  Ch.  167,  i  1,  of  1873,  ch.  16S.  i  1. 

5.  Same— Payment  In  Confederate  Money.— The  fact 
that  the  makers  of  these  notes  paid  to  the  branch 

of  the  bank  at  P.  in  Confederate  money,  the 
786       full  amount  of  the  *notes,  under  the  act  of 
assembly  authorizing  It,  the  branch  not 
having  the  notes  at  the  time,  does  not  constitute  a 
payment;  though  after  the  war  the  bank  took 
possession  of  all  the  assets  of  said  branch,  includ- 
ing the  funds  so  paid  In. 
IL  Same— Bffect  of  War— Validity.— A  note  made  in 
June  1861,  by  a  person  resident  within  the  Confed- 


•Neffotlabie  Notes— Bff ect  of  War— Notice.— See  Bank 
of  Old  Dominion  v.  McVeigh,  29  Gratt.  546,  and  note: 
Farmers'  Bank  of  Va.  v.  aunnell.  86  Gratt  181,  and 
note:  McVeigh  v.  Allen,  29  Gratt  588,  andno^;  also, 
Alexandria  Sav.  Ins.  v.  McVeigh,  84  Va.  41;  CorWn  v. 
Bank.  87  Va.  666;  Bank  v.  McVeigh,  82  Gratt  530; 
Slaughters  v.  Farland.  81  Gratt  184;  Levy  v.  Pea- 
tx)dy  Ins.  Co..  10  W.  Va.  666;  Smith  v.  Lawson,  18  W. 
Va24a 


erate  lines,  and  discounted  by  a  bank  located 
within  the  Union  lines,  is  illegal  and  void:  vhktm 
it  was  given  in  renewal  of  a  note  made  befc»v  tke 
war,  and  by  an  a^ent  actin^r  under  anttaoricy  goo- 
f erred  before  the  war. 

III.  Same— 5ame— Uablllty  of  Joint-Maker  mmA  Ba- 
dorser.— In  an  action  against  J  &  E.  partners,  as 
makers,  and  M  as  endorser  of  a  neg^otiable  note,  the 
process  is  served  on  J  and  M,  but  is  again  and  acala 
returned  as  to  £,  "not  found.**  or  "no  inhahitant" 
and  the  action  Is  dLscontinued  by  the  plaintiff  as  ts 
E.--E  is  not  thereby  released  from  liability  on  the 
note,  and  therefore  M.  the  endorser,  is  not  released: 
and  the  plaintiff  may  have  Judgment  againn  J 
andM. 

IV.  5ame— Place  of  Payment.— J  &  E,  partners,  living 
in  the  city  of  Alexandria,  made  a  note  dated  at 
Alexandria,  and  payable  at  the  Bank  of  the  OU 
Dominion,  which  is  located  in  the  said  dty.  vhick 
is  endorsed  by  M,  the  president  of  the  bank,  aad 
discounted  by  said  bank.  Hbij>:  That  It  is  not 
necessary  to  state  on  the  face  of  the  note  that  itii 
payable  In  the  State  of  Virginia,  to  brlnv  the  note 
within  the  statute;  Code  of  I860,  ch.  144.  1 7.  of  I8» 
ch.  141,  S  7;  but  it  may  be  shown  by  evldeiice  that 
the  place  of  payment  is  within  the  statei 

The  facts  in  this  case  are  set  ont  in  the 
opinions  of  Moncure  P.  and  Anderson  J. 
There  was  a  judgment  in  the  court  below 
in  favor  of  the  Bank  of  the  Old  Dominion; 
and  the  defendants  applied  to  this  court  for 
a  supersedeas,  which  was  awarded. 

Wattles,  Jno.  Howard  and  Beach  for  the 
appellants. 

Claughton  for  the  appellee. 

Moncure  P.  This  is  an  action  of  debt 
brought  by  the  Bank  of  the  Old  Dominion 
against  James  H.  McVeigh  and  Eklgar  Vc- 
Veigh,  late  copartners  trading  under  the  fina 
name  of  J.  H.  McVeigh  &  Son,  and  ^1- 
liam  N.  McVeigh,  as  drawers  and 
787  endorser  of  *seven  protested  nego- 
tiable notes,  amounting  together  to 
the  principal  sum  of  sixteen  thousand  five 
hundred  dollars.  The  action  was  brought 
on  the  18th  day  of  August  1870,  in  the  Cor- 
poration couct  of  the  city  of  Alexandria. 
Process  was  executed  and  rules  taken  regu- 
larly, against  the  defendants  James  fi. 
McVeigh  and  William  N.  McVeigh ;  but  not 
against  Edgar  McVeigh,  as  to  whom  the 
process  was  several  times  returned  "not 
found,"  and  ''no  inhabitant;"  and  after 
the  cause  had  been  for  some  time  continued 
at  rules  for  service  as  to  him,  it  appears 
that  on  the  first  Monday  in  March  1871,  on 
the  motion  of  the  plaintiff,  an  order  was 
made  to  abate  the  suit  as  to  the  said  Edgar 
McVeigh ;  though  it  appears  from  the  reoofd 
that  on  a  previous  day,  to  wit :  on  the  10th 
day  of  October  1870,  the  cause  was  docketed 
as  to  all  the  defendants,  including  the  said 
Edgar  McVeigh.  The  defendants  pleaded 
nil  debet  and  payment,  on  which  issues 
were  joined,  which  came  on  to  be  tried  in 
July  1871,  when  the  jury  found  a  verdict  for 
the  plaintiff,  in  the  sum  of  $12,123.55,  with 
interest  from  January  1,  1866,  on  which 
verdict  a  judgment  was  thereupon  rendered 
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by  the  court;  to  which  judgment,  on  the 
petition  of  the  defendants,  a  writ  of  error 
'wa.s  awarded  by  thin  court:  and  that  is  the 
ca.se  we  now  have  under  consideration. 

The  errors  complained  of,  if  they  exist, 
a.ppear  in  two  bills  of  exceptions  taken  by 
the  defendants  to  certain  rulings  of  the 
coart  in  the  cause.  The  first  presents  a 
single  question.  The  second  presents  all 
the  other,  and  the  most  important,  questions 
arising  in  the  cause,  and  will  be  at  once 
considered. 

The  second  bill  of  exceptions  of  the  de- 
fendants states,   that  on   the  trial   of  the 
cause,  the  plaintiff,  to  maintain  the  issues 
on  its  part,  gave    in   evidence   to  the  jurv* 
seven   promissory    negotiable    notes, 
TBS    drawn  by  *James  H.  McVeigh  &  Son, 
and  endorsed  by  William  N.  McVeigh, 
which  notes  are  set   out,  in  haec  verba,  in 
the    bill   of  exceptions,    also    the  notarial 
certificate   of   protest   of    the   said    notes, 
'which  certificates  are   also  set  out  in  haec 
verba,    in   said    bill.    The     plaintifP    then 
proved  that  James  H.  McVeigh  and  Wm.  N. 
McVeigh  were,  on  the  SOth  day  of  May  1861, 
residents  of  the   city   of    Alexandria ;  that 
after  the  Federal  forces  occupied  the  city  of 
Alexandria,  on  the  24th   day  of   May  1861, 
the  said  James  H.    and  Wm.    N.    McVeigh, 
on  the  30th  of  May  1861,  left  their  residences 
in  ttie  city  of  Alexandria,  and    went  in  the 
Confederate     lines,    where    their   families 
were  on  a  visit ;  that  said  Wm.  N.  McVeigh 
left  at  bis  residence  in  Alexandria,  a  white 
servant  and  all  his    furniture,  and  left  also 
his  books  and  papers  at  the  banking-house 
of  the  Bank  of  the  Old  Dominion,  of  which 
bank  he  was  president ;  that    Wm.    N.    Mc- 
Veigh   did   not   resign  his    office;  did    not 
formally  notify  the  directors  of  his  intended 
absence;    that   the   officers   of    said   bank, 
however,  knew  that    said  Wm.  N.  McVeigh 
had  left  Alexandria,  and  whilst  within  the 
Confederate  lines,  he  was,  in  1862,  re-elected 
president  of  said  bank ;  that  Robert  Crupper 
was  the  confidential    clerk  and   attorney  of 
James  H.   McVeigh  A   Son,  and   that   the 
power  from  them  to  said  Crupper,  authoriz- 
ing him    to  draw   and   endorse   notes    and 
checks  in   their  absence,  was  deposited  in 
the  Bank  of  the  Old  Dominion;  that  Wm.  N. 
McVeigh  knew  of  Crupper's   agency;  that 
he  had  been,  prior  to  the  war,  in  the  habit 
of  intrusting  his   signature  in    blank  with 
James  H.  McVeigh  &  Son,  and  that  he  had 
left  said  blanks  with  said  McVeigh  &  Son, 
and  that  the   same  were   left   by  McVeigh 
A  Son  in  the  hands  of  Robert  Crupper  when 
McVeigh  A  Son  left  Alexandria;  that  Wm. 
N.  McVeigh,  just  before  leaving  Alex- 
789    andria  in  May  1861,  *requcsted  Robert 
Crupper  to  take  care  of  his   property, 
meaning  thereby   his  real    estate;  that    in 
June  1863,  the  said  Robert  Crupper,  claim- 
ing to  act  as  the  agent  of  Wm.  N.  McVeigh, 
with  the  bank  book  of  Wm.  N.  McVeigh  in 
his   possession,    went  to  W.   H.    Lambert, 
the  cashier  of  the  Bank  of  the  Old  Dominion, 
and  demanded  of   him  four  notes   of   Wm. 
Cogan,  each  for  $500,  which  had  been,  i>rior 
to  the  war,  deposited  with  said  bank  by  W. 


N.  McVeigh  for  collection,  and  entered  on 
his  said  bank  book;  that  said  plaintiff  had 
previously  refused  to  accept  payment  of 
said  notes  from  Wm.  Cogan  in  Virginia 
currency,  because  he  was  not  authorized  by 
Mr.  McVeigh  to  do  so,  and  because  a  rule 
of  the  bank  prohibited  receivinjf  such 
money  in  payment  of  notes  deposited  for 
collection,  but  told  said  Crupper  in  the 
presence  of  said  Cogan,  that  plaintiff  would 
receive  said  money,  in  payment  of  debts 
due  the  plaintiff  by  Mr.  McVeigh;  that 
said  Ivambert  then  delivered  the  notes 
given  by  Cogan  to  said  Crupper,  taking  his 
receipt  therefor  signed  by  him  as  agent, 
a  copy  of  which  is  inserted  in  the  bill  of 
exceptions ;  that  said  Crupper  collected  said 
notes  of  Cogan  in  Virginia  currency,  and 
the  plaintiff  accepted  the  same  of  Crupper, 
and  applied  the  amount,  to- wit:  $2,379,  by 
direction  of  said  Crupper,  to  the  note  sued 
on,  bearing  date  the  17th  day  of  June  1861; 
that  the  firm  of  C.  A.  Baldwin  A  Co.,  com- 
posed of  C.  A.  Baldwin  A  W.  N.  McVeigh, 
drew  a  check  in  the  city  of  Richmond  on 
the  29th  day  of  January  1863,  on  the  plain- 
tiff in  favor  of  Maria  ti.  Baldwin,  the  wife 
of  C.  A.  Baldwin,  which  said  checlt  is  in 
the  words  and  figures  following  to-wit : 

January  29th,  1863. 

Cashier  Bank  Old   Dominion,  pay  to  the 
order  of  Mrs.  Maria  Iv.    Baldwin    any 
790    money  she  may  call  for,  *taking  re- 
ceipt for  the  same  on  the  back  of  this 
check,  A  charge  same  to  our  account. 

C.  A.  Baldwin  A  Co. 

Endorsed— Received  June  10th  1863  of  the 
Bank  of  the  Old  Dominion,  eighteen  hun- 
dred and  fourteen  95-100  dollars  on  account 
of  the  within  check. 

Maria  L.  Baldwin; 

that  said  check  was  sent  through  the 
hostile  lines,  and  Mrs.  Baldwin  handed  it 
to  Robert  Crupper,  who  presented  it  to  Wi 
H.  Lambert,  the  cashier;  that  Mrs.  Bald- 
win was  requested  to  put  her  name  on  the 
check  and  did  so,  but  whether  before  or 
after  the  receipt  was  written  thereon  did  not 
satisfactorily  appear;  that  said  Lambert 
acting  under  the  direction  of  Crupper,  claim- 
ing to  be  the  agent  of  Wm.  N.  McVeigh,  di- 
rected the  balance  due  C.  A.  Baldwin  A  Co. 
from  the  plaintiff,  to  wit :  $1,814.95,  to  be  ap- 
plied to  the  credit  of  the  note  sued  on,  dated 
the  17th  of  May  1861 ;  that  said  Crupper  at  the 
time  had  in  his  possession  the  bank  book 
of  C.  A.  Baldwin  A  Co.  and  the  said  check, 
and  that  said  Lambert  thereupon  made  the 
entries  in  the  bank  book  in  the  following 
words  and  figures,  to  wit:  **  *63,  June  10. 
By  check  M.  L.  Baldwin,  $1,814.95;"  that  the 
two  notes  dated  17th  May  and  17th  June  1861 
were  discounted  for  the  use  and  accommo- 
dation of  Wm.  N.  McVeigh  by  th6  pfhiiritiff, 
and  the  proceeds  thereof  were  received  to 
his  own  use;  that  Mrs.  Baldwin  never  re- 
ceived one  cent  on  said  check;  that  she  did 
not  in  person  direct  Lambert  to  apply  the 
balance  due  C.  A.  Baldwin  &  Co.  to  the  pay- 
ment of  the  note  of  J.  H.    McVeigh  A  Son 
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endorsed  by  Wm.  N.  McVeigh ;  that  upon 
her  return  to  Richmond  she  stated  that  she 
did  not  know  what  was  done  with  the  money 
— she  had  put  her  name  on  the  back 
791  *of  the  check,  but  had  received  no 
money ;  that  said  check  was  cancelled, 
and  the  check  and  bank  book  returned  to 
Robert  Crupper;  that  Mrs.  Baldwin  whilst 
in  Alexandria  stopped  several  months  with 
Robert  Crupper  as  his  guest,  who  on  her 
return  to  Richmond  in  July  1863,  accom- 
panied her  to  Annapolis ;  that  the  receipt  on 
said  check  above  the  signature  of  Maria  ly. 
Baldwin,  was  made  by,  and  is  in  the  hand- 
writing of  Wm.  H.  lyambert;  that  said 
Crupper  also  collected  of  B.  B.  Hough  $200 
rent  due  from  him  as  tenant  of  Wm.  N.  Mc- 
Veigh, and  took  also  from  said  Hough  a  note 
for  $300,  which  was  after  the  close  of  the 
war,  sent  by  James  H.  McVeigh  to  Wm.  N. 
McVeigh;  that  Wm.  N.  McVeigh  was  the 
owner  of  a  large  real  estate  in  the  city  of 
Alexandria  which  was  confiscated  during 
the  war,  and  said  Crupper  was  apprehensive 
that  the  balance  due  C.  A.  Baldwin  &  Co. 
and  the  Cogan  notes  might  also  be  con- 
fiscated; that  Wm.  H.  lyambert  stated  that 
Robert  Crupper  acted  generally  as  the  agent 
of  Wm.  N.  McVeigh,  and  assigned,  as  the 
acts  of  agency  within  his  knowledge,  the 
action  of  Crupper  with  the  plaintiff  in  the 
matter  pf  the  Cogan  notes, the  check  of  C.  A. 
Baldwin  A  Co.,  the  payment  of  the  notes 
endorsed  by  Wm.  N.  McVeigh,  the  pos- 
session of  Wm.  N.  McVeigh's  bank  book, 
and  his  renting  out  one  of  his  houses. 

The  defendants  then  proved  that  after  the 
occupation  of  Alexandria  in  1861  they  left 
their  homes  in  Alexandria  as  aforesaid,  and 
thai  C.  A.  Baldwin  &  Co.,  whilst  residing 
in  Richmond,  gave  the  check  above  de- 
scribed to  Mrs.  Baldwin,  to  be  carried 
throitgfh  the  lines,  or  sent  it  to  her  through 
the  hostile  lines ;  that  after  the  close  of  the 
war,  Wm.  N.  McVeigh  wrote  to  the  officers 
of  the  Bank  of  the  Old  Dominion  for  his 
papers  and  books,  which  had  been 
792  .left  at  the  bank  *when  he  left  his 
home  in  1861.  Sometime  in  1865  the 
papers,  including  the  bank  book  and  check, 
were  forwarded  to  him  in  Richmond,  but 
by  whom  it  was  not  known  or  proved. 
There  was  also  returned  the  receipt  of 
George  H.  Smoot,  president  pro  tem.  of  the 
bank;  in  the  following  words  and  figures, 
to  wit:  **Received,  Alexandria,  June  10th, 
1863,  of  J.  H.  McVeigh  A  Son,  per  Maria 
Li.  Baldwin,  $1,814.95,  which  sum  is  endorsed 
as  a  part  payment  of  J.  H.  McVeigh  &  Son's 
note  for  $2,500,  dated  May  17,  1861,  and  en- 
dorsed by  Wm.  N.  McVeigh,  due  August 
15th-18th,  1861,  discounted  and  due  to  Bank 
of  Old  Dominion,  and  lying  over  under  pro- 
test, as  will  appear  per  bank  book.  Geo.  H. 
Smoot,  president  pro  tem.;'*  that  on  the 
30th  day  of  May  1864,  James  H.  McVeigh 
A  Son  paid  to  the  branch  bank  of  the  Bank 
of  the  Old  Dominion  at  Pearisburg  the 
full  amount  of  the  notes  sued  upon  in  Con- 
federate currency,  whicn  was  received  by 
said  branch ;  that,  at  that  date,  the  average 
value  of  one  dollar  in    gold,  compared  with 


Confederate  notes,  was  from  eighteen  to 
twenty-one ;  that  the  said  C.  A.  Baldwin  A 
Co. ,  upon  the  receipt  of  the  said  papers  and 
book  from  the  Bank  of  the  Old  Dominion,  <» 
the  12th  of  February  1866,  addressed  a  com- 
munication to  the  bank  in  the  following 
words  and  figures,  to  wit: 

Richmond,  Va.,  Feb.  12,  1866. 

Mr.  Geo.  H.  Smoot,  President  Bank  of  tJie 

Old  Dominion,  Alexandria,  Va.: 

Sir, — We   hold  statement    of  our  acconnt 

with  Bank  of  the    Old   Dominion,    showini: 

a  balance  due  to  us  of  $1,815.05.     No  part  of 

that  fund  has    ever    been   drawn    with  our 

authority,  and  we  hold  the  bank  responsible 

for  the  same.     The  amount  pretended 

793  to  have  been    *paid   on   check,  dated 
January  29th,  1863,  to  Mrs.  Bfaria  L. 

Baldwin,  of  $1,814.95,  we  repudiate  as  & 
fraudulent  transaction. 

Very  resp'y,  your  ob't  serv't, 

C.  A.  Baldwin  A  Co." 

It  was  further  proved  that  the  plaintiff,  in 
the  fall  of  1865,  sent  commissioners  to  take 
possession  of  the  assets  of  the  branch  bank 
at  Pearisburg,  which  was  done,  and  the 
plaintiff,  on  the  30th  of  June  1866.  pub- 
lished a  statement,  of  which  a  copy  is  in- 
serted in  the  bill  of  exceptions.  It  wu 
also  proved  that  J.  H.  McVeigh  A  Son  were 
within  the  Confederate  lines  during  the  war, 
and  that  C.  A.  Baldwin  and  Wm.  N.  Mc- 
Veigh were  at  Richmond  during-  the  war, 
doing  business  there,  and  have  so  continued 
until  the  present  time  (to  wit:  the  time  of 
the  trial);  that  Crupper  died  in  November 
1865;  thatWm.  N.  McVeigh  was  in  Alexan- 
dria twice  after  the  close  of  the  war,  and 
before  the  death  of  Crupper,  and  saw  Crop- 
per on  both  occasions ;  that  Crupper  was  an 
honorable  and  high-minded  gentleman; 
that  the  earliest  disaffirmance  of  the  agency 
of  Crupper  by  Wm.  N.  McVeigh  was  the 
letter  of  C.  A.  Baldwin  A  Co.  from  Rich- 
mond, of  February  12th,  1866;  that  the  notes 
of  the  8th  and  I7th  of  June  1861  were  re- 
newals of  notes  given  before  the  war. 

And  this  being  all  the  evidence,  the  plain- 
tiff prayed  for  eleven  instructions,  of  which 
the  court  gave  the  first,  second,  third,  fourth, 
sixth,  seventh  and  tenth,  and  refused  the 
rest.  The  defendants  then  prayed  for 
twelve  instructions,  of  which  the  coort 
gave  the  first,  second,  eighth,  ninth,  tenth 
and  twelfth  in  the  form  in  which  they 
were  asked,  refused  the  fourth  and  fifth  in 
the  form  in  which  they  were  asked,  but  gave 
them  with  a  modification,  and  refused 

794  the  rest   altogether.     To    *which  sev- 
eral rulings  of  the  court,  in  granting 

instructions  prayed  for  by  the  plaintiff,  re- 
fusing intsructions  prayed  for  by  the  de- 
fendants, and  givinsc  with  a  modification 
the  fourth  and  fifth  prayed  for  by  the  de- 
fendants, the  latter  excepted. 

The  jury  having  returned  a  verdict  in 
favor  of  the  plaintiff,  the  defendants  moved 
the  court  for  a  new  trial,  because  the  ver- 
dict was  contrary  to  law  and  the  evidence; 
but  the  court  overruled  said  motion ;  to  which 
ruling  of  the  court  the  defendants   also  ex* 
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Depted.  And  these  two  exceptions  are  em- 
braced, and  are  all  that  are  embraced  in  the 
defendants'  second  bill  of  exceptions. 

I  will  now  proceed  to  consider  the  ques- 
tions presented  bv  this  bill  of  exceptions  in 
the  order  in  which  they  arise,  commencing 
with  the  first  instruction  asked  for  by  the 
plaintiff,  which  was  given. 

The  first  instruction  asked  for  by  the 
plaintiff  is  in  these  words:  **If  the  jury 
shall  believe  from  the  evidence  that  the 
notes  sued  on  were  duly  protested,  and  due 
notice  of  the  protest  given  to  the  endorser, 
they  must  find  for  the  plaintiff,  although 
they  believe  from  the  evidence,  that  the 
Amount  of  said  notes  was  paid  by  the  de- 
fendants at  the  branch  of  the  Bank  of  the 
Old  Dominion  at  Pearisburg  in  the  month 
■of  May  1864,  in  depreciated  Confederate 
currency,  while  the  notes  sued  on  were  in 
the  possession  of  the  plaintiff,  in  the  city  of 
Alexandria." 

That  the  court  below  did  not  err  in  giving 
this    instruction,    is,    I   think,  conclusively 
«hown  by  the    case  of  the  Bank   of  the   Old 
Dominion  v.  McVeigh,  20  Gratt.  457,  which 
is,  in  all  material  respects,   identical  with 
this  case,  in  regard  to  the  question  involved 
in    this  instruction.     The  counsel  for  the 
defendants   insists   that   there    was    error 
in  granting  so  much  of  this  instruc- 
796    tion  *as  is  embraced   in  these  words : 
•*If  the   jury    shall   believe   from  the 
evidence  that  the  notes  sued  on   were  duly 
protested,    and   due   notice   of   the  protest 
^iven   to  the  endorser,   they  must  find  for 
the  plaintiff,"  Ac;  and  that  whether  **due 
notice  of  the   protest  was  given  to  the  en- 
dorser,"   was  a  question  of  law  or  a  mixed 
question   of  law  and  fact,   and  ought  not  to 
have  been  indiscriminately  referred,   as  it 
was,  to  the  jury.     Certainly  it  was  a  mixed 
question  of  law  and  fact  ;*  and  so  was  the 
whole  question  involved  in  the  general  issue 
joined  on  the  plea  of  nil  debet,    which  the 
jury  were  sworn  to  try.     The  object  of  that 
instruction  was,  not  to  refer  to  the  jury  the 
particular  question  of  the  sufficiency  of  the 
protest  and   notice,  but    to  declare  to  them 
that,  supposing   such    sufficiency   to  exist, 
they   must  find  for  the  plaintiff,  although 
they  might  believe  from  the    evidence  that 
the   amount  of  said  notes  was  paid    by  the 
defendants  at  the  branch  of  the  Bank  of  the 
Old   Dominion,    Pearisburg,    in   the  month 
of  May    1864,    in    depreciated    Confederate 
currency,    while  the  notes  sued  on  were  in 
possession  of   the   plaintiff   in  the   city   of 
Alexandria.     In  other  words,  the  object  was 
to  declare  to  the  jury,  that  what  was  relied 
on  by  the   defendants   as   payment   of   the 
notes,  was  in  fact  no  payment  at  all.     The 
question    of   the    sufficiency   of  the  protest 
and  notice  was  referred  to  the  jury  by  other 
instructions.    The  plaintiff  asked  for  eleven, 
and  the  defendants  for  twelve   instructions, 
'Which,  or  such  of  them  as  were  given,  seem 
to  inform  the  jury  upon  all  the  questions  of 
law  arising   in  the  case.     I  think  there  is 
no  error  in  the  plaintiff's  first  instruction. 
The  second  instruction  asked  for  by  the 
plaintiff    is    in  these  words:  "If  the  jury 


shall  believe  from  the  evidence  that  the  en- 
dorser Wm.  N.  McVeigh,  after  the  making 
and  endorsing  of  the  said  notes,  left 
796  the  *city  of  Alexandria,  and  was 
absent  from  said  city  at  the  time  of 
the  maturity  of  said  notes ;  and  that  notice 
of  demand  and  protest  was  left  by  the 
notary  at  the  residence  of  the  said  endorser, 
with  a  white  servant  of  the  endorser;  such 
notice  is  sufficient  in  law,  and  the  jury 
must  find  for  the  plaintiff;  provided  they 
also  find,  that  at  the  time  of  said  notice, 
the  said  McVeigh  had  a  residence  in  the 
city  of  Alexandria." 

I  think  there  is  no  error  in  this  instruc- 
tion. It  merely  declared  to  the  jury  this 
plain  proposition:  that  if  the  endorser's 
place  of  residence,  both  at  the  date  and 
maturity  of  the  notes,  was  in  the  city  of 
Alexandria,  and  notice  of  the  dishonor  of 
the  notes  was  left  by  the  notary  at  such 
place  of  residence ;  such  notice  is  sufficient 
in  law;  although  the  endorser,  after  the. 
making  and  endorsing  of  the  notes,  left  the 
said  city,  and  was  absent  therefrom  at 
the  time  of  the  maturity  of  the  notes. 
That  the  word  residence  was  used  in  two 
different  senses  in  the  same  instruction, 
can  make  no  difference.  It  is  very  plain  in 
what  sense  it  is  used  in  each  instance;  and 
that  it  involved  a  question  of  law  as  well 
as  of  fact,  is  an  objection  that  has  already 
been  sufficiently  answered. 

The  plaintiff's  third  instruction  is  in 
these  words:  **If  the  jury  shall  believe  from 
the  evidence  that  after  the  making  and  en- 
dorsing of  the  notes  sued  on,  the  endorser 
Wm.  N.  McVeigh,  left  the  city  of  Alexan- 
dria, and  was  absent  from  said  city  at  the 
time  of  the  maturity  of  said  notes,  and  the 
same  were  duly  protested,  and  due  notice  of 
demand  and  protest  left  at  the  place  of  busi- 
ness of  said  endorser,  with  a  white  person 
employed  at  such  place,  such  notice  was 
sufficient  to  bind  the  endorser,  and  the  jury 
must  find  for  the  plaintiff;  provided  they 
also  find  that  at  the  time  of  said  notice, 
707  *the  said  McVeigh  had  a  place  of  busi- 
ness in  the  city  of  Alexandria." 

I  think  there  is  no  error  in  the  instruction, 
for  the  same  reasons  which  have  been  as- 
signed in  answer  to  the  objections  made  to 
the  1st  and  2d  instructions.  It  merely  de- 
clares to  the  jury  the  same  principle  in 
regard  to  place  of  business,  which  the  2d 
instruction  declares  in  regard  to  place  of 
residence.  A  notice  of  dishonor  is  suffi- 
ciently served  by  being  left,  either  at  the 
place  of  residence,  or  the  place  of  business 
of  the  person  entitled  to  such  notice.  It  is 
objected  by  the  defendants'  counsel,  that 
"there  is  not  a  particle  of  evidence  disclosed 
in  the  record' '  to  show  who  Ramsey  was,  to 
whom,  at  the  Bank  of  the  Old  Dominion,  the 
notice  of  protest  directed  to  W.  N.  McVeigh 
was  delivered;  whether  he  was  white  or 
black,  or  what  connection  he  had  with  the 
bank  or  the  said  McVeigh,  &c.  I  think  it 
may  be  plainly  inferred  from  the  evidence 
that  he  was  a  white  person,  and  an  officer 
of  the  bank,  a  part  of  whose  duty  it  was  to 
receive  such  notices. 
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The  plaintiff's  4th  instruction  was:  **If 
the  jury  shall  believe  from  the  evidence, 
that  any  of  the  notes  sued  on  were  made  by 
James  H.  McVeigh  &  Son  for  the  accom- 
modation of  the  said  Wm.  N.  McVeigh, 
and  that  they  were  discounted  for  the  use 
of  W.  N.  McVeigh,  and  that  he  received 
the  proceeds  of  the  same;  then  no  notice 
of  demand  and  of  protest  of  such  notes  was 
necessary  to  bind  the  said  endorser,  and  the 
jury  must  find  for  the  plaintiff  as  to  such 
notes.*' 

In  the  cases  supposed  by  the  instruction, 
Wm.  N  .  McVeigh  was  in  fact  the  principal 
debtor,  though  in  form  a  mere  endorser ;  and 
it  seems  to  be  admitted  by  the  counsel  of 
the  defendants  (which  is  certainly  true  in 
fact),  that  in  an  action  of  indebitatus  as- 
sumpsit, the  said  endorser  might  be 

798  made  liable  for  the  debt  as  a  *prin- 
cipal  debtor.  But  it  seems  to  be  sup- 
posed by  the  counsel,  that  in  a  special  action 
of  assumpsit,  founded  on  the  endorsement 
of  the  notes,  there  must  be,  not  only  an 
averment,  but  also  proof,  of  demand,  dis- 
honor, protest  and  due  notice  of  the  same 
to  the  endorser,  to  authorize  a  recovery 
against  him.  There  can  be  no  doubt  but 
that  if  the  action  in  such  a  case  be  specially 
upon  the  endorsement  of  the  notes,  the 
plaintiff  might  aver  that  the  notes  were 
made,  endorsed  and  discounted  solely  for 
the  accommodation  of  the  endorser,  and  such 
an  averment  would  be  a  sufficient  excuse 
for  not  averring  demand,  dishonor,  protest 
and  notice  as  aforesaid.  The  only  doubt,  if 
there  be  one,  in  the  case,  is,  whether  it  is 
necessary  for  the  plaintiff,  where  he  sues 
specially  upon  the  endorsement  of  the 
notes,  to  set  forth  his  matter  of  excuse 
specially  in  his  declaration;  or  whether 
he  may,  in  the  common  form,  aver  therein 
demand,  dishonor  and  protest  of  the  notes 
and  due  notice  of  the  same  to  the  endorser, 
and  prove  his  matter  of  excuse  on  the  trial, 
in  support  of  his  averment  in  the  declara- 
tion. Would  this  apparent  variance  between 
the  allegata  and  the  probata  be  real  and 
fatal?  Certainly  the  objection  is  purely 
technical.     Is  it  valid? 

According  to  the  English  practice,  as  it 
seems  to  be  now  settled,  if  no  notice  has 
been  given  at  any  time,  because  the  holder 
had  an  excuse  for  not  giving  it,  the  excuse 
ought  to  be  set  out  on  the  record^4  Rob. 
Pr.  443.  **If,"  says  Parke  B.,  **it  has  been 
given,  but  at  a  time  which  would  be  too 
late  in  usual  course,  the  matter  of  excuse 
might,  probablv,  be  used  to  show  that  it 
was,  under  the  circumstances,  in  reasonable 
time;  but  if  never  given  at  all,  the  record 
must  show  a  sufficient  excuse."  Id;  Carter 
V.  Flower,  16  Mees.  &  Welsh.  R.  743.  The 
circumstances  amounting  to  a  dispen- 

799  sation  *of  notice  must  be  pleaded  as 
such.     Allen  v.  Bdmundson,  2  Welsh., 

Hurlst.  &  Gord.  R.  719.  Both  of  these 
cases  are  cited  in  4  Rob.  Pr.  443.  On  the 
other  hand  the  American  practice  seems  to 
be  well  settled  otherwise.  Id.  441-2,  and  the 
cases  cited ;  2  Smith's  I^eading  Cases,  Wal- 
lace's notes,  p.  74.     In  Shirley  v.   Fellows, 


Wadsworth  &  Co.,  9  Porter  R.  300.  the  aa- 
alogous  cases  are  examined,  and  it  is  de> 
cided  that  the  declaration  may  be  in  the 
ordinary  way,  and  proof  of  snch  facts  as 
dispense  with  the  necessity  of  notice  will, 
in  law,  be  proof  of  notice.  See  also  Caop- 
bell  V.  Bates,  11  Conn.  R.  487,  493;  Pattoa 
V.  McFarlane.  3  Penn.  &  Watts.  R.  419; 
Spann  v.  Baltsell,  1  Florida  R.  3Q2,  33L 
Jidso  Norton  v.  Lewis,  2  Conn«  R.  478,  aoi 
Windham  Bank  v.  Norton,  &c.«  22  Id.  2L3; 
Redfield  Sl  Bigelow's  Lead.  Ca«  417. 

I  prefer  the  American  to  the  KngUsh 
practice ;  as  our  growing  policy  has  bees  tD 
discourage  technical  objections,  which  are 
apt  to  stand  in  the  way  of  the  justice  of  % 
case;  and  there  has  yet  been  no  decision 
of  this  court  on  the  subject.  I  am  therefoR 
of  opinion,  that  the* court  below  did  notexr 
in  giving  the  4th  instruction  asked  for  by 
the  plaintiff. 

The  5th  instruction  asked  for  by  him  was 
refused.  His  6th  is  in  these  words:  **If  the 
jury  shall  believe  from  the  evidence,  that 
Robert  Crupper  was  the  agent  of  Wm.  S. 
McVeigh,  during  the  war,  and  authorixed 
by  him  to  act  as  his  agent  under  appoint- 
ment made  while  the  said  Crupper,  plaintiff 
and  McVeigh  were  on  the  same  side  of  the 
belligerent  lines,  and  as  such  a^ent  de- 
manded and  received  the  Cogan  notes  fraa 
the  bank ;  and  that  the  said  Crupper,  as  sodi 
agent,  collected  the  amount  of  the  said  notes, 
and  paid  the  amount  collected  on  the  note  is 
suit  upon  which  said  credit  appears  en- 
dorsed; and  that  said  note  ^ras  one 
800  *that  was  made  for  the  accommodatios 
of  said  endorser  and  the  proceeds  of 
which  were  received  bv  him ;  such  credit 
binds  the  said  McVeigh,  and  the  jury  must 
find  accordingly." 

I  think  there  was  a  sufficient  foundatioa 
for  this  instrucfion  in  the  evidence,  and  if 
so  there  can  be  no  valid  objection  to  it.  I 
therefore  think  the  court  below  did  not  or 
in  giving  it. 

The  7th  instruction  asked  for  by  the 
plaintiff  is  in  these  words:  **If  the  jmrj 
shall  believe  from  the  evidence  that  Robert 
Crupper  was  the  agent  of  Wm.  N.  McVeigh, 
under  appointment  made  while  the  said 
Crupper,  plaintiff  and  McVeigh  were  on  the 
same  side  of  the  belligerent  lines,  and  as 
such  agent  called  on  the  officers  of  the  Bank 
of  the  Old  Dominion  with  the  check  of  C 
A.  Baldwin  &  Co.,  written  and  signed  by 
McVeigh  as  a  member  of  said  firm,  axid 
endorsed  by  Maria  J.  Baldwin  in  the  fona 
required  by  the  terms  of  said  check,  and 
directed  such  officer  to  apply  the  same  to 
the  credit  of  the  note  sued  on,  upon  which 
said  credit  is  endorsed,  and  that  said  note 
is  one  made  for  the  accommodation  of  the 
said  Wm.  N.  McVeigh,  and  discounted  for 
his  use,  then  such  credit  is  binding  apoo 
the  said  McVeigh,  and  the  jury  must  find 
accordingly.*' 

The  only  objection  taken  to  this  instmctioo 
is,  that  it  is  **clearly  in  the  teeth  of  Bil* 
gerry  v.  Branch  &  Sons,  19  Gratt.  393."  I 
do  not  think  that  it  is.  That  case  might 
have  applied  if  this  suit   had   been  brought 
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upon  the  check.  But  this  suit  was  broufifht 
upon  the  note  to  which  the  money  on  which 
the  cHeck  was  drawn  was  applied  as  a 
credit.  By  the  ag^ency  of  Crupper,  and  by 
the  means  of  the  check,  the  balance  stand-* 
ing  on  the  books  of  the  plaintiff,  to  the 
credit  of  C.  A.  Baldwin  A  Co.,  was 
80I  applied  to  the  credit  of  a  debt  due*by 
Wm.  N.  McVeigh,  one  of  the  firm  of 
C.  A.  Baldwin  A  Co.  and  the  draftsman 
of  the  check,  to  the  plaintiff.  I  can  see 
nothing-  in  this  transaction,  which  is  con- 
trary to  the  case  of  Bilgerry  v.  Branch.  If 
the  plaintiff  has  given  to  McVeigh  a  credit 
to  ^vhich  he  is  not  entitled,  the  latter  has 
no  gxxxl  cause  to  complain  of  it ;  and  if  by 
that  means  an  imi>roper  appropriation  has 
been  made  of  the  funds  of  C.  A.  Baldwin  A 
Co.  in  the  Bank  of  the  Old  Dominion,  the 
latter  "would  still  remain  liable  to  the  former 
for  those  funds.  I  am  therefore  of  opinion 
that  there  was  no  error  in  giving  this  in- 
struction. 

The  8th,  9th  and  11th  instructions  asked 
for  by  the  plaintiff  were  refused.  The  10th 
-was  g^ven,  and  is  in  these  words:  "If  the 
jury  shall  believe  from  the  evidence  that 
the  said  Wm.  N.  McVeigh  and  C.  A.  Bald- 
^rin  A  Co.  were  notified  of  the  fact  that 
Robert  Crupper,  as  their  agent,  had  made 
said  transactions  with  the  plaintiff,  and 
did  not,  as  soon  as  they  received  such 
notice,  or  in  a  reasonable  time  thereafter, 
disaffirm  such  agency,  they  are  bound  by 
the  acts  of  said  Crupper. ' ' 

This  instruction  is  founded  on  the  well- 
settled  rule  of  law,  that  a  principal  who  is 
informed  of  the  acts  of  his  agent,  done 
under  color  of  his  authority,  and  does  not 
in  a  reasonable  time  thereafter  object  to 
such  acts  as  unauthorized  by  the  terms  of 
the  agency,  |s  presumed  to  acquiesce  in 
and  confirm  the  said  acts.  This  rule  of  law 
is  not  denied ;  but  it  is  insisted  in  behalf  of 
the  defendants  that  the  evidence  does  not 
^varrant  its  application  to  this  case,  and 
does  not  afford  a  sufficient  foundation  for 
the  instruction.  I  am  of  a  different  opinion, 
and  therefore  think  the  court  did  not  err  in 
g^vinK  the  instruction. 

Having  considered  all  the  instruc- 
802  tions  asked  for  by  *the  plaintiff  and 
given  by  the  court,  I  will  now  con- 
sider the  instructions  asked  for  by  the  de- 
fendants and  refused  by  the  court,  or  given 
^vith  a  modification. 

The  1st  and  2nd  instructions  asked  for  by 
the  defendants  were  given.  The  3rd  was 
refused,  and  is  in  these  words:  ''If  the  jury 
shall  believe  from  the  evidence  aforesaid 
that  the  only  notice  of  the  non-payment 
and  dishonor  of  the  notes  sued  on,  given  to 
Wm.  N.  McVeigh,  was  the  notice  contained 
in  the  notarial  certificate  of  protest,  the 
said  notice  was  invalid  and  inoperative  to 
bind  said  Wm.  N.  McVeigh,  and  they  must 
find  for  him." 

Supposing  the  residence  and  place  of  busi- 
ness of  Wm.  N.  McVeigh  to  have  been  in 
Alexandria  at  the  times  of  the  maturitv  of 
the  notes,  then  certainly  notice  of  dishonor 
could  lawfully   be  served  on  him  by  being 


left  either  at  his  said  residence  or  place  of 
business,  and  the  notarial  certificates  of 
protest  show  that  such  notice  was  so  served 
on  him  according  to  the  rules  of  the  com- 
mon law  on  this  subject,  or,  as  it  is  called, 
the  law  merchant.  But  the  defendant's 
counsel  contended  that  the  rules  of  the 
common  law  have  been  modified  by  the  Code 
of  1860,  ch.  167,  {  1,  (which  is  the  same  aa 
the  Code  of  1873,  ch.  163,  2  1,)  and  which 
provides  that  "a  notice,  no  particular  mode 
of  serving  which  is  prescribed,  may  be 
served  by  delivering  a  copy  thereof  in  writ- 
ing to  the  party  in  person ;  or,  if  he  be  not 
found  at  his  usual  place  of  abode,  by  deliv- 
ering such  copy,  and  giving  information  of 
its  purport  to  his  wife,  or  any  white  person 
found  there,  who  is  a  member  of  his  family, 
and  above  the  age  of  sixteen  years ;  or,  if 
neither  he  nor  his  wife,  nor  any  such  white 
person  be  found  there,  by  leaving  such  copy 
posted  at  the  front  door  of  said  place  of 
abode."    By  the  Code  of  1860,  ch.  144, 

803  i  8,  (which  is  the  same  as  *the  Code 
of  1873,  ch.   141,  S   8, )    it   is  provided 

that  the  protest  therein  mentioned  ''shall 
be  prima  facie  evidence  of  what  is  stated 
therein,  or  at  the  foot  or  on  the  back  thereof 
in  relation  to  presentment,  dishonor,  and 
notice  thereof. ' '  In  the  petition  for  a  writ 
of  error  in  this  case,  the  defendants  by  their 
counsel  argued,  that  as  "the  certificates  of 
protest"  of  the  notes  sued  on  in  this  case 
"all  show  that  the  notices  were  left  at  the 
dwelling  of  the  endorser  in  the  hands  of  his 
white  servant,  without  alleging  that  the 
servant  was  over  the  age  of  16"  years — **a 
fact  not  to  be  presumed,  but  to  be  shown 
affirmatively" — the  said  certificates  show 
upon  their  face  that  the  law  was  not  com- 
plied with,  and  that  the  notice  required  was 
not  served  in  the  mode  prescribed  by  law; 
and  therefore  that  the  said  endorser  is  not 
liable. 

The  counsel  who  argued  this  case  in  this 
court  seemed  not  to  rely  on  that  ground, 
and,  at  all  events,  I  think  it  very  clear  that 
the  statute  before  ref^red  to,  in  regard  to 
the  mode  of  serving  notices,  was  not  intended 
to  embrace  notices  of  dishonor  of  negotiable 
paper,  which  are  still  aroverned  by  the  law 
merchant,  as  they  were  before  the  enact- 
ment of  the  said  statute. 

The  defendant's  3rd  instruction  seems  to 
have  been  asked  for  solely  with  the  view  of 
declaring  that  the  statute  afoj-esaid  applied 
to  the  case,  and  that,  according  to  the  stat- 
ute, due  notice  of  the  dishonor  of  the  notes 
had  not  been  given  to  the  endorser,  who  is 
therefore  not  liable. 

But  one  of  the  counsel  who  argued  the 
case  for  the  defendants  in  this  court,  while 
not  seeming  to  rely  on  the  said  ground  taken 
in  the  petition,  insisted  in  his  argument 
that  the  said  3rd  instruction  ought  to  have 
been  given  on  another  ground:  that  "it 
brought  up  directly   for   adjudication 

804  the  question  of  the  sufficiency  *of  the 
formal    notices    of    the   demand    and 

protest,  left  at  the  abandoned  late  residence 
of  the  endorser,  when  it  was  known  bv  the 
holder  that,  in  the  sudden  and   awful  emer- 
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^ency  of  a  ^eat  civil  war,  he  had  observed 
his  alleg'iance  to  their  common  state,  and 
had  joined  his  family  within  her  bosom, 
and  that  communication  of  notice  to  him 
was  both  illegal  and  impossible;"  **that 
such  a  futile  formality  was,  under  the 
anomalous  and  altog^ether  extraordinary  and 
exceptional  circumstances,  no  notice  at  all; 
that  notice  for  the  time  was  impossible, 
without  any  misconduct  on  the  part  of  the 
endorser;  and  that  impossibility  of  notice 
excused  delay  in  giving-  it,  but  that  the 
excuse  of  impossibility  was  only  an  excuse 
for  delay  until  the  impossibility  was  re- 
moved. And  as  the  facts  upon  which  the 
instruction  was  based  were  ascertained  and 
undisputed,  the  question  raised  was  a  pure 
question  of  law,  and  should  have  been 
decided  by  the  court  upon  those  facts  in 
favor  of  the  defendants,  and  thus  ended 
the  case." 

I  do  not  think  that  the  facts  upon  which 
it  is  thus  sought  to  raise  that  question, 
from  the  action  of  the  court  in  refusing  to 
give  this  instruction,  were  ascertained  and 
undisputed ;  and  the  court  might,  therefore, 
on  that  ground,  have  properly  refused  to 
give  the  instruction.  But  as  the  question 
must  be  considered  and  decided,  if  not  now 
at  all  events  when  we  come  to  consider  the 
action  of  the  court  in  overruling  the  motion 
for  a  new  trial,  it  may  be  as  well  to  con- 
sider it  at  once.  I  therefore  proceed  to 
do  so. 

The  question  then  is,  whether,  admitting 
the  facts  to  have  been  as  supposed  by  the 
defendants'  counsel,  this  was  a  case  in 
which  notice  of  the  dishonor  of  the  notes, 
by  the  holder  to  the  endorser,  was  duly 
given  or  wholly  excused ;  or  was  a  case 
806  in  which  it  was  impossible  *to  give 
such  notice  at  the  regular  time,  by 
reason  of  war,  and  the  giving  of  it  at  that 
time  was  therefore  excused;  but  the  excuse 
.was  not  permanent,  and  was  only  for  a 
delay  until  the  impossibility  was  removed. 
See  1  Parsons  on  Notes  and  Bills  522, 
531-2,  cited  by  the  counsel  for  the  defend- 
ants. 

Where  the  holder  and  endorser  of  a  nego- 
tiable note  reside  in  the  same  city  at  the 
time  of  the  dishonor  of  the  note,  notice  of 
such  dishonor  may  be  given  by  being  left 
at  the  residence  or  place  of  business  of  the 
endorser;  as  was  done  in  this  case.  Where 
they  reside  in  different  cities,  or  at  differ- 
ent places,  between  which  there  is  a  regu- 
lar mail  communication,  such  notice  may 
be  sent  by  post;  and  that  is  the  best  mode 
of  giving  it.  Where  they  reside  in  different 
states  or  countries  when  the  contract  of  en- 
dorsement is  entered  into,  such  notice  must 
still  be  given,  or  due  diligence  must  be  used 
by  the  holder  to  give  it.  Where  the  endorser 
changes  his  residence  from  one  place  to  an- 
other in  the  same  state,  after  endorsing  the 
note  and  before  its  maturity,  he  is  still  en- 
titled to  notice  of  its  dishonor,  if  his  new 
place  of  residence  is  known  to  the  holder, 
or  can  be  ascertained  by  him  by  using  due 
diligence;  but  where  such  change  of  resi- 
dence is  from  one  state  to  another   state  or 


country,  the  holder  is  not  bonnd  to  give 
such  notice,  and  the  liability  of  the  endotier 
becomes  absolute  and  unconditional  with- 
out it.  Where  the  holder  and  endoner 
reside  in  different  states  or  countries  at  tbe 
time  of  the  endorsement  and  matoritr  of 
the  note,  and  war  arises  between  such  atatet 
or  countries  between  those  periods,  and 
continues  to  exist  at  the  time  of  such  ma- 
turity, the  impossibility  which  thus  arises 
of  then  giving  such  notice  is  a  legal  excuse 
for  not  doing  so.  The  excuse,  however,  i« 
not  permanent,  but  is  only  for  a  ddaj 

806  until  the  impossibility  *ceases,  whes 
due  notice  must  be  given.    Where  the 

holder  and  endorser  resided  in  Virginia  at 
the  time  of  the  endorsement  of  the  note, 
but  before  its  maturity  the  late  civil  war 
broke  out  and  a  military  line  was  draws 
between  the  places  of  residence  of  the  tw(^ 
which  rendered  it  impossible  to  give  notice 
of  the  dishonor  of  the  note  at  the  regular 
time,  it  was  necessary  to  give  it  in  dw 
time  after  the  impossibility  was  rcmowd. 
Where  the  holder  uses  due  diligence  to  as- 
certain the  place  of  residence  of  the  en- 
dorser at  the  time  of  the  maturity  of  the 
note  without  being  able  to  do  so,  he  is  al- 
together excused  from  giving  such  notice, 
and  the  liability  of  the  endorser  then  be- 
comes fixed  and  absolute,  and  the  holder  i> 
under  no  obligation  to  give  such  notice, 
even  though  he  may  afterwards  discover  the 
place  of  residence  of  the  endorser.  So  also, 
where  the  holder,  using  such  due  diligence, 
is  wrongly  informed  as  to  the  place  of  r«i- 
dence  of  the  endorser,  and  transmits  notice 
by  post  according  to  such  information,  the 
liability  of  the  endorser  becomes  thereby 
fixed  and  absolute,  and  the  holder  is  not 
bound  to  give  any  other  notice,  even  though 
he  be  afterwards  correctly  informed  as  ts 
the  residence  of  the  endorser.  The  forego- 
ing seem  to  be  well  settled  principles  of 
law,  as  the  following  authorities  will  show: 
2  Rob.  Pr.  new  ed.,  pp.  176,  177,  191, 192, 
193,  194  and  195  and  the  cases  cited;  1  P«r- 
sons  on  Notes  and  Bills,  pp.  477,  487-490, 
522,  527,  528,  531,  532,  448-463;  Lreading  cases 
upon  Bills  of  Exchange  and  PromissoJj 
Notes  by  Redfield  &  Bigelow,  pp.  404,  4ia 
447,  450,  452 ;  McGruder  v.  The  Bank  of 
Washington,  9  Wheat.  R.  598;  Bank  of 
Columbia  v.  Lawrence,  1  Peters  R.  578; 
Williams  v.  Bank  of  the  U.  S.,  2  Peters  R. 
96;  Bank  of  Utica  v.  Bender,  21  Wend.  R 
643;  Hopkirk  v.  Page,  2  Brock.  R.  20; 
House  V.  Adams  &  Co.,  48  Penn.  State 

807  *R.  261;  Taylor  v.  Snyder,  3  DenioR 
145;  Foster    v.  Julien,   24  New  YoA 

28;  Adams  v.  Iceland,  30  Id.  309;  Lambert 
&  al.  V.  Ghiselin,  9  How.  IT.  S.  R.  552; 
Farmers  Bank  of  Va.  v.  Gunnell's  adm'x* 
supra,  131. 

The  case  under  consideration  is  pecnli^ 
in  some  of  its  circumstances ;  and  the  qoes- 
tion  arises,  what  principles  apply  to  it.  and 
whether,  according  to  those  principle*  *^ 
endorser  is  liable? 

At  the  date  and  discount  of  all  the  notes, 
except  two  of  them  which  will  be  hereafter 
noticed,  all  the  parties  thereto,  the  makePi 
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endorser  and  holder,  resided,  and  had  places 
of  business,  in  the  city  of  Alexandria,  and 
the  holder,  the  Bank  of  the  Old  Dominion, 
continued  to  reside,  and  have  its  place  of 
business  there,  until  and  after  the  maturity 
of  the  notes.  But  before  the  maturity  of  the 
notes  the  late  civil  war  broke  out,  and  the 
forces  of  the  United  States  invaded  and 
took  possession  of  the  city  of  Alexandria, 
and  continued  to  hold  such  possession  until 
the  end  of  active  hostilities,  in  April  1865. 
A  few  days  after  such  invasion,  the  makers 
and  endorser  of  the  notes  left  the  city  of 
Alexandria,  crossed  the  military  lines  into 
that  part  of  the  state  of  Virg-inia  which  was 
under  Confederate  authority,  and  remained 
there  during  the  war,  engaged  in  business 
most  or  nearly  all  of  the  time.  When  Wm.  N. 
McVeigh  left  Alexandria,  he  had  been  pre- 
ceded by  his  family,  who  then  in  the  neigh- 
boring- county  of  I^uquier,  on  a  visit,  where 
they  were  rejoined  by  him.  It  does  not  ap- 
pear that  he  left  with  any  intention  to  change 
his  residence ;  at  least  unless  he  should  be 
compelled  to  do  so,  by  the  continuance  and 
effects  of  the  war;  but,  on  the  contrary,  no 
doubt  he  expected  the  war  to  terminate 
siuch  sooner  than   it  did,  and   intended  to 

return    and   continue    to   reside,    and 
^08    transact  business  in,  Alexandria.  *He 

was  president  of  the  Bank  of  the  Old 
Dominion,  and  his  place  of  business  was 
the  said  Bank,  when  he  left  in  May  1861 ; 
and  at  the  expiration  of  his  term  of  office 
he  was  re-elected  president  in  1862.  He 
left  a  white  person  in  care  of  his  mansion 
house,  and  an  agent,  Robert  Crupper,  at 
least  to  watch  over  and  preserve  his  real 
estate,  of  which  he  had  a  great  deal  in  the 
city.  Under  all  these  circumstances,  no 
doubt  both  the  Bank  of  the  Old  Dominion 
and  Wm.  N.  McVeigh  considered,  that  the 
latter  continued  to  have  his  place  of  resi- 
dence and  of  business  in  the  city  of  Alex- 
andria at  the  time  of  the  maturity  of  the 
said  notes;  that  he  had  left  there  cum 
animo  revertendi ;  and  that  he  would  soon 
be  able  to  return,  and  would  return,  to  the 
said  city.  The  first  battle  of  Manassas 
was  fought  in  July  1861,  and  won  by  the 
Confederates;  and  about  the  same  time  but 
shortly  thereafter  all  these  notes  were  pro- 
tested for  non-payment.  After  that  victory 
was  won,  no  forward  movement  was  made 
by  the  enemy  for  a  long  time,  and  the 
highest  hopes  were  indulged  by  us  that  the 
war  would  soon  be  ended  in  our  favor. 
Accordingly  notice  of  the  dishonor  of  the 
notes  was  left  at  the  said  residence  or 
place  of  business  of  the  said  endorser  Mc- 
Veigh in  Alexandria;  the  notice  in  the 
former  case  being  left  in  the  hands  of  his 
white  servant  at  his  said  residence,  and  in 
the  latter  being  delivered  to  G.  W.  D. 
Ramsey  at  the  said  bank;  the  said  servant 
and  said  Ramsey  being  respectively  in- 
formed at  the  time,  that  said  endorser 
was  held  liable  for  the  payment  of  said 
notes  respectively.  In  all  of  the  cases 
except  one  the  notice  was  left  at  his  said 
residence,  or  ' 'dwelling"  as  it  is  called 
in  the  certificates  of  protest,  '*in  the  hands 


of  his  white 'servant. "     If  due   notice   was 

given, or  due    diligence    used   to    give   it, 

according  to  the  circumstances  exist- 

809  ing  at  *the  time  of  the  dishonor,  the 
rights   of   the    parties   then     become 

fixed,  and  are   not  changed  by  a  change  of 
circumstances  afterwards. 

Now  the  question  is,  did  the  holder,  the 
Bank  of  the  Old  Dominion,  do  all  that  was 
necessary  to  be  done  to  fix  the  liability  of 
the  endorser  McVeigh  and  make  it  abso- 
lute? Certainly  that  was  the  case  if  it  can 
be  considered  that  at  the  time  of  the 
maturity  of  the  notes  McVeigh's  place  of 
residence  and  of  business  continued,  in  con- 
templation of  law,  to  be  in  Alexandria;  at 
least  for  the  purpose  of  giving  notice  of  dis- 
honor? 

How  far  then,  if  at  all,  is  the  case  altered 
by  the  facts  aforesaid,  in  regard  to  the 
removal  of  McVeigh  from  Alexandria,  and 
his  crossing  the  military  lines  into  that 
part  of  the  state  which  was  under  Confed- 
erate authority,  and  remaining  there  until 
after  the  war?  Did  those  facts  render  it 
necessary  that  notice  of  the  dishonor  of  the 
said  notes  should  be  given  to  him  after  the 
end  of  the  war,  to  make  his  liable  as  en- 
dorser? 

Certainly  I  do  not  doubt  his  perfect  right, 
if  it  was  not  his  duty,  to  leave  Alexandria, 
cross  the  military  lines,  and  remain  on  the 
Confederate  side  during  the  war,  as  he  did. 
And  certainly  I  do  not  think  that  he 
ought  to  be  punished    for  having  done  so. 

But  the  question  is,  who  ought  to  bear 
the  loss  of  these  dishonored  notes,  the 
holder  or  the  endorser ;  and  that  question 
must  depend  upon  the  settled  rules  of  law. 
Kach  of  these  parties  has  his  rights,  which 
must  be  accorded  to  him.  The  holder  adr 
vanced  the  amount  of  the  notes  on  the  faith 
of  the  liability  of  the  endorser;  which 
liability,  it  is  true,  was  merely  conditional. 
But  has  not  the  holder  performed  the  con- 
dition?   Did  he   not   give   due   notice 

810  of   the   dishonor?      *And    has  he  not 
done   everything   that   due  diligence 

required  of  him?  If  the  endorser  did 
not  actually  know  that  the  notes  were 
not  paid  at  maturity,  and  that  he  was  held 
liable  for  their  payment,  (the  makers  of  the 
notes,  his  brother  and  nephew,  I  believe, 
having  left  Alexandria  at  the  same  time 
and  for  the  same  cause  with  himself,  and 
having  remained  on  the  same  side  of  the 
military  lines  with  him, )  he  could  easily 
have  ascertained  that  fact  by  enquiry,  at 
least  after  the  war  was  over.  And  under 
the  circumstances,  was  it  not  incumbent  on 
him  to  make  such  enquiry  if  he  was  in- 
terested in  knowing  the  fact,  and  did  not 
already  know  it,  as  he  no  doubt  did?  The 
holder,  the  Bank  of  the  Old  Dominion,  was 
certainly  not  in  fault  in  bringing  on  the 
war  and  producing  the  cause  which  in- 
duced the  endorser  to  leave  Alexandria  and 
cross  the  military  lines.  And  when  the 
notes  were  dishonored,  the  holder  gave  all 
the  notice  of  such  dishonor  which  could 
then  possibly  be  given.  How  then  can  it 
be  said    that   the   holder   was   in   default? 


267 


28  GRATT. 


Virginia  Reports,  Annotated. 


811,812,80 


The  endorser  had,  undoubtedly,  a  rig-ht  of 
election  to  remain  in  Alexandria  or  to 
cross  the  lines.  Had  he  remained  in 
Alexandria,  the  notice  of  dishonor  which 
was  ffiven  by  the  holder  would  certainly 
have  been  sufficient.  He  chose  to  cross  the 
lines,  and  in  doing*  so,  no  doubt  acted 
patriotically.  But  he  thereby  took  upon 
himself  the  burden  of  enquiring  into  the 
fact  of  the  payment  or  non-payment  of  the 
notes  at  maturity,  and  did  not  throw  upon 
the  holder  the  burden,  of  not  only  giving 
such  notice  as  they  could  and  did  when  the 
notes  were  dishonored,  but  also  a  new  notice 
to  the  endorser  after  the  war  was  over.  If  he 
did  not  actually  appoint  an  agent  to  receive 
such  notices  during  his  absence,  he  might 
and  ought  to  have  done  so. 

I  have  seen   no  case,  and  we  have 

811  been   referred   to  *none,  precisely   in 
point  with  this,  and  those  which  seem 

to  bear  the  closest  analogy  to  it,  are  Mc- 
Gruder  v.  The  Bank  of  Washington,  9 
Wheat.  R.  598;  Rediield  &  Bigelow's  I^ead- 
ing  Cases  447,  S.  C. ;  and  the  cases  which 
have  followed  it,  referred  to  in  the  note  to 
that  case  in  the  I^eading  Cases  p.  449;  and 
the  cases  referred  to  in  2  Rob.  Pr.  (new)  p. 
176.  In  that  case  '  it  was  held  by  the 
Supreme  Court  of  the  United  States,  that  the 
removal  of  the  maker  of  a  note  after  its 
date  and  before  its  maturity,  into  another 
jurisdiction  from  that  in  which  the  note  was 
executed,  will  excuse  the  holder  from  making 
a  personal  presentation  and  demand.  For 
the  same  reason,  a  like  removal  of  an  en- 
dorser will  excuse  the  holders  from  giving 
notice  of  dishonor.  In  the  note.  Id. ,  it  is  said 
that  **the  doctrine  of  the'  above  case  is  well 
settled.  See  Taylor  v.  Snyder,  ante  p.  145, 
and  note;  Adams  v.  Iceland,  30  New  York 
R.  309;  Foster  v.  Julien,  24  New  York  R. 
28.  But  the  question,  whether,  in  case  of 
removal  into  another  jurisdiction,  present- 
ment should  be  made  at  the  payer's  last 
abode,  has  given  rise  to  some  conflict;" 
and  cases  on  each  side  of  the  question  are 
referred  to  in  the  note.  But  as  the  notices 
in  this  case  were  left  at  the  endorser's  last 
place  of  abode,  except  one  of  them  which 
was  left  at  his  last  place  of  business  in 
Alexandria,  it  is  unnecessary  to  examine 
those  cases.  In  the  case  of  McGruder  v. 
The  Bank  of  Washington,  supra,  present- 
ment was  made  at  the  maker's  last  place  of 
abode,  which  was  of  course  held  sufficient ; 
but  it  was  not  decided  in  that  case,  because 
the  question  did  not  arise,  that  such  pre- 
sentment was  necessary.  That  it  was 
sufficient,  however,  is  enough  for  the  pur- 
poses of  this  case. 
I  have  not  relied  upon  the  case  of  lyudlow 
V.    Ramsey,  11    Wall.    U.     S.    R.   581, 

812  although   it  seems   to   show  *that   if 
this  case  were   before    the    Supreme 

Court  of  the  United  States,  the  judgment 
would  be  affirmed  on  the  grounds  on  which 
that  case  was  decided.  But  I  am  unwilling 
to  place  the  decision  of  this  case  upon  those 
grounds,  the  correctness  of  which  I  do  not 
admit;  and  I  think  the  grounds  on  which  I 
have  relied,   and  about    the   correctness  of 


which  I  have  no  doubt,  are  amply  snffideit 
to  sustain  the  view  I  take  of  the  case. 

I  am  therefore  of  opinion  that  snffidtiA 
notice  of  the  dishonor  of  the  notes  na 
given  by  the  holder  to  the  endorser  in  tin 
case,  and  the  former  was  under  no  obligi- 
tion  to  give  any  other,  to  fix  and  m^ 
absolute  the  liability  of  the  latter. 

As  the  subject  I  have  just  been  con- 
sidering is,  by  far,  the  most  imooitiit 
branch  of  the  case,  I  will,  at  the  risk  d 
some  repetition,  present  the  foUomiaf 
additional  views  thereon,  which  have  ben 
suggested  to  my  mind  since  I  wrote  tke 
foregoing,  and  which  seem  to  me  to  be  ost 
only  appropriate  but  conclusive. 

There  can  be  no  commercial  intercoune 
between  persons  on  different  sides  of  a 
belligerent  line,  during  the  war;  and  a 
civil  war,  such  as  our  late  war,  stands  ii 
this  rospect,  on  the  same  footing  vrith  a 
war  inter  gentes.  These  are  well  scttkl 
propositions,  and  are  affirmed  by  the  late 
decisions  of  this  court  in  Billgerry  f> 
Branch  &  Sons,  19  Gratt.  393;  and  Tajkr 
V.  Hutchinson,  25  Id.  536.  I  was  one  cl 
the  court  when  each  of  these  decisions  was 
made,  and  concurred  in  each ;  and  I  do  not 
now,  at  all,  doubt  their  correctness. 

But  this  case  involves  a  very  diffenit 
question  from  the  one  involved  in  those  t^ 
cases.  Here,  there  was  no  commercial  or 
other  intercourse  between  persons  on  dtf- 
ferent  sides  of  a  bellig'erent  line.  Here, 
the  question  is :  Was  the  notice  of  dishooof 
sufficiently  served  by  being  left  at  the 
813  residence  or  place  of  buisness  *of  the 
endorser?  Or,  if  not,  was  the  ginaf 
of  such  notice  excused,  under  the  circaai- 
stances  of  the  case? 

1st.  Was  the  notice  sufficiently  scnred  ai 
aforesaid?  Such  a  notice  is  always  «fr 
ciently  served  by  being"  left,  in  due  time, 
at  the  place  of  residence,  or  place  of  busi- 
ness of  the  endorser,  whether  it  be  c«r 
actually  received  by  him  or  not.  If  the 
endorser  in  this  case  had  personallj  re 
mained  in  Alexandria  until  after  the  di^ 
honor  of  the  notes,  certainly  such  sernoc 
of  the  notice  would  have  been  sufficient, 
notwithstanding-  he  was  attached  to  the 
Confederate  cause.  Suppose  that  on  lead- 
ing Alexandria  in  May  1861,  after  the  Fed- 
eral forces  had  entered  that  city,  he  hafl 
informed  the  directors  of  the  bank  (he 
being  then  the  president  thereof,)  that  he 
expected  and  intended  in  a  short  time  to 
return;  and  had  requested,  that  if  *"T 
notes  endorsed  by  him  and  disconntcd  « 
the  bank,  should  be  protested  during  hit 
absence,  notices  of  such  protest  should  he 
left  at  his  dwelling  in  said  city,  with  « 
white  servant  he  would  leave  there;  wooW 
not  notices  left  accordingly,  have  hetf 
sufficiently  served?  There  cannot  I  PJ** 
sume,  be  a  doubt  that  they  would.  Was  t» 
that  precisely  the  effect  of  what  actii»W 
occurred?  He  left  Alexandria  with  a  niaB* 
ifest  expectation  and  intention  to'rctum* 
soon  as  the  cause  which  induced  his  ^^V^ 
ure  ceased  to  exist.  He  did  not  resign  h* 
office  of  president  of  the  bank.    He  kneir  W 
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ras  the  endorser  of  several  notes  which  had 
leen  discounted  at  the  bank,  and  which 
rould  soon  become  due  there,  and  no  doubt 
rould  be  protested,  and  that  he  would  be 
Doked  to  for  payment.  He  ^ve  no  ex- 
iress  instruction  as  to  the  manner  in  which 
le  should  be  served  with  notice  of  pro- 
est  in  such  cases.  Why  did  he  not  do  so? 
Plainly  because  he  knew,  or  had 
)14  the  *best  reason  to  believe,  that  such 
notice  would  be  left  with  his  white 
lervant  at  his  dwelling-  house,  as  the  best 
possible  mode  of  givin^r  such  notice  to  him. 
that  mode  was  precisely  the  one  which  he 
lesired  to  be  pursued.  If  he  did  not  so 
lesire,  was  it  not  his  duty  as  president  of 
the  bank,  its  chief  officer,  to  leave  such  in- 
itructions  on  the  subject  as  were  proper 
vfith  the  officers  of  the  bank  who  were  to 
remain  at  their  posts?  Was  it  not  nec- 
essary for  him  to  do  so,  in  order  to  conserve 
and  to  guard  those  interests  which  had 
been  intrusted  to  his  care?  The  interests 
of  widows  and  orphans  and  others  who 
owned  the  stock  of  the  bank?  Was  not  his 
counsel  peculiarly  called  for  in  this  trying 
exigency?  If  he  considered  it  to  be  his 
duty  as  a  patriot  to  leave  Alexandria  at 
that  time  and  cross'  the  belligerent  line,  was 
it  not  equally  his  duty,  as  an  honest  man 
and  faithful  officer,  to  advise  his  board  of 
directors  what  to  do  in  regard  to  the  notes 
due  to  the  bank  on  which  he  was  an 
endorser,  in  order  to  ensure  his  liability  for 
them?  Was  there  any  conflict  in  this  case 
between  patriotism  on  the  one  hand,  and 
honesty  and  fidelity  on  the  other?  Could  he 
not  be  patriotic,  and  at  the  same  time 
honest  and  faithful?  I  think  he  could;  and 
I  think  he  intended  to  be  so.  I  think  he  in- 
tended and  expected  the  bank  to  do  what  it 
did  do,  in  regard  to  these  notes ;  and  that 
the  notice  of  dishonor  was  sufficiently 
served.  But  whether  he  so  intended  and 
expected  or  not,  I  think  the  notice  was 
sufficiently  served.  He  manifestly  left 
Alexandria  intending  to  return  to  the  city 
as  soon  as  the  Federal  forces  left  it ;  which 
he  and  everybody  else  interested  in  the  sub- 
ject, expected  soon  would  be  the  case.  Alex- 
andria continued  to  be  his  place  of  resi- 
dence when  the  notices  of  dishonor  were  left 
with  a  white  servant  in  his  dwelling  house 
there.  And  therefore  they  were 
815  ^sufficiently  served.  But  if  not,  I  pro- 
ceed to  consider, 

2dly.  Was  the  giving  of  such  notices  ex- 
cused, under  the  circumstances  of  the  case? 

When  the  federal  forces  entered  and  took 
possession  of  Alexandria,  it  did  not  thence- 
forward cease  to  be  a  part  of  Virginia, 
though  the  control  of  the  state  authorities 
over  it  was  temjx>rarily  suspended  during 
luch  hostile  occupation,  the  prospective 
duration  of  which  was  wholly  uncertain. 
It  might  terminate  at  any  time.  The  citi- 
zens of  Alexandria  at  the  time  of  such  occu- 
pation, or  most  of  them,  were  attached  to 
the  Confederate  cause.  Many  of  them 
crossed  over  the  belligerent  line  to  the  Con- 
federate side,  especially  of  those  who  were 
of  suitable  age  to   render  military  service. 


But  many,  and  probably  most  of  them, 
especially  of  those  who,  from  their  age  or 
otherwise,  'were  non-combatant,  remained 
at  their  homes;  and  remained  with  perfect 
safety,  notwithstanding  their  natund  and 
known  predilections  in  favor  of  the  Confed- 
erate cause.  It  does  not  appesu:  from  the 
record  whether  the  plaintiff  in  error  was  of 
suitable  age  to  render  military  service. 
The  presumption  is  he  was  not,  as  it  does 
not  appear  that  he  actually  did  engage 
in  such  service  after  he  crossed  the  line. 
Had  he  so  engaged,  he  would  doubtless 
have  brought  the  fact  into  the  record.  But 
I  consider  the  fact  as  wholly  immaterial. 
Whatever  may  be  said,  in  a  patriotic  point 
of  view,  in  regard  to  the  proprietor  of  a  re- 
moval from  Alexandria  at  that  time  to  the 
Confederate  side  of  the  belligerent  line,  of 
those  who  were  friendly  to  the  Confederate 
cause,  it  cannot  be  said  that  there  was  any 
necessity  for  such  a  removal.  It  was  purely 
a  matter  of  voluntary  election,  however 
strong  the  patriotic  motive  may  have  been 
to  make  such  removal,  especially  with 
those  who  could  render  military  service. 
In  a  commercial  sense,  and  according 

816  *to  the   lex  mercatoria   in  regard  to 
dealings  with   negotiable  paper,  the 

removal  was  voluntary.  The  Bank,  the 
holder  of  the  negotiable  notes  in  this  case, 
could  not,  legally,  be  expected  to  know  what 
motives  Induced  the  endorser  to  cross  the 
belligerent  line,  or  what  he  intended  to  do 
after  crossing  it,  or  how  long  he  intended  or 
expected  to  remain  there,  and  when  he  in- 
tended or  expected  to  return  to  his  home  and 
place  of  business  in  Alexandria.  And  the 
necessity  of  giving  notice  of  dishonor,  and 
the  manner  of  giving  it,  cannot  depend  upon 
considerations  of  that  kind.  The  law  mer- 
chant is  a  certain  law,  and  its  rules, 
especially  in  refirard  to  negotiable  paper,  are 
fixed  and  definite.  Here  then  the  endorser, 
after  endorsing  these  notes  and  before  their 
maturity,  voluntarily  left  his  home  and  his 
place  of  business  and  crossed  the  belligerent 
line,  whereby  he  interposed  an  insuperable 
barrier  between  himself  and  tl;e  bank,  and 
made  it  impossible  for  the  bank,  at  the  time 
of  the  dishonor  of  the  notes,  to  give  him 
notice  thereof,  either  personally  or  by  com- 
munication through  the  mail.  Was  not  the 
duty  of  giving  such  notice  thereby  excused? 
What  did  he  lose  by  not  receiving  such 
notice?  It  would  have  been  notice  only  of 
a  fact  which  he  well  knew  without  such 
notice.  And  if  he  wished  to  know  it  better, 
if  possible,  or  to  be  otherwise  informed  of 
it,  he  could  easily  have  informed  himself, 
at  least  after  the  war  and  as  soon  as  notice 
could  then  have  been  given  to  him.  It  is 
true  that  it  is  immaterial  under  the  law 
merchant,  whether  he  was  actually  dam- 
aged or  not  by  the  failure  to  give  notice, 
and  he  is  entitled  to  his  discharge  irre- 
spectively of  that  question,  if,  according  to 
the  certain  and  definite  rules  of  that  law 
his  liability  is  not  fixed.  Still  the  question 
is  a  material  element  in  determining 
whether,  according  to  those  rules,  the 

817  *duty  of    giving   such    notice   is  cx- 
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ctised  under  the  circumstances.  If  he  de- 
sired to  cross  the  line  and  remain  on  the 
Confederate  side  during-  the  war,  it  was  a 
small  price  to  pay  for  the  g-ratiiication  of 
such  desire y  that  the  holder's  duty  of  giving 
him  notice  of  a  fact  which  he  already  knew, 
should  be  dispensed  with,  and  that  he 
should  be  subjected  to  the  little  trouble  of 
informing  himself  after  the  war  was  over, 
in  regard  to  the  dishonor  of  the  notes,  if  he 
desired  to  be  further  informed  on  the  sub- 
ject ;  rather  than  the  bank  should  be  sub- 
jected to  that  trouble  which  it  had  no 
agency  in  causing.  I  am  therefore  of  opin- 
ion that  the  duty  of  giving  such  notice  was 
excused.  But  if  it  was  not  I  am  of  opinion, 
and  I  think  I  have  already  demonstrated, 
that  sufficient  notice  was  actually  given. 

There  could  have  been  no  difficulty  in  re- 
g-ard  to  demand  of  payment  of  the  notes  at 
the  Bank  of  the  Old  Dominion,  arising  from 
the  fact,  that  at  the  time  of  the  maturity 
of  the  notes  the  makers  and  endorsers  were 
on  the  Confederate  side  of  the  belligerent 
line.  They  could  not,  of  course,  cross  the 
line  to  make  such  payment,  nor  send  the 
money  across  for  that  purpose.  But  they 
could  either  have  remained  until  after  the 
maturity  of  the  notes  where  they  were  when 
the  notes  were  executed;  or  if  they  pre- 
ferred it,  as  they  did,  they  could  have  crossed 
over  the  line,  taking  care  in  the  latter  case 
to  provide  for  the  payment  of  the  notes  at 
maturity  by  the  appointment  of  an  agent 
for  that  purpose  before  they  left  Alexandria. 
Certainly  it  was  the  right  and  duty  of  the 
bank  to  receive  payment  of  the  notes  at 
maturity  from  any  person  who  might  make 
such  payment,  provided  there  was  nothing 
unlawful  in  the  act  of  payment,  as  there 
certainly  would  not  be  in  either  of  the  two 
alternatives    above    stated.      There    is    no 

necessitv  for  any  actual   demand   of 
818     payment  *of  the  notes  in  such  cases  by 

the  holder  of  the  maker,  nor  is  any 
such  demand  ever  made.  It  is  only  nec- 
essary that  the  notes  should  be  at  the  bank 
at  the  time  therein  named  for  payment, 
ready  to  be  delivered  to  the  payer  upon  such 
payment.  If  payment  be  not  made  the  notes 
are  dishonored,  and  may  forthwith  be 
handed  to  a  notary  for  protest,  and  notice 
to  the  endorsers.  Thus  there  is,  in  all  this 
operation,  no  need  for  any  communication 
between  persons  on  different  sides  of  a 
belligerent  line,  and  no  necessity  for  any 
violation  of  international  or  other  law. 
But  whatever  difficulty  the  war  may  have 
interposed  in  the  way  of  payment  of  these 
notes  at  the  time  of  their  maturity,  and 
even  though  it  may  have  been  impossible 
in  consequence  of  the  war  to  make  such 
payment,  the  makers  were  not  thereby 
legally  discharged  from  their  obligation  to 
payj  them  according  to  the  terms  of  their 
contract;  but  both  they  and  the  endorsers 
were  liable  for  all  the  consequences  of  non- 
payment, just  as  if  there  had  been  no  war. 
Neither  the  'act  of  God,  nor  of  the  public 
enemy,  was  sufficient  to  discharge  or  excuse 
them  from  the  obligation  to  perform  their 
contract.     Such  has  been  the  settled  law  of 


the  land  ever  since  the  leadinfir  can  (f 
Paradine  v.  Jane  was  decided  by  Chief 
Justice  Rolle. 

In  every  view  of  this  question,  therefoit, 
I  think  the  endorser  is  liable. 

The  4th  instruction  asked  for  bj  tlie 
defendants  was  in  these  words:  **If  the  jury 
shall  believe  from  the  evidence,  that  oa  aat 
after  the  7th  day  of  June  1861  the  M 
James  H.  McVeigh  and  Wm.  N.  McVei|h 
were  residing-  within  territory  held  in  Oe 
firm  occupation  of  the  forces  of  the  Con- 
federate States,  and  so  continued  to  reside 
until  the  close  of  the  war;  and  that  the 
said  plaintiff   had    its  domicile  fm 

819  said  date,  *and  ever  since  in  thedtj 
of  Alexandria,  held  in  the  firm  occt* 

pation  of  the  forces  of  the  United  Statei 
during  the  war ;  then  that  the  two  iwt« 
sued  on,  one  bearing  date  the  8th  of  Jne 
1861,  and  the  other  June  the  17th,  1861,  are 
illeg-al  and  void,  and  they  must  on  tbex 
notes  find  for  the  defendants."  The  cooft 
refused  to  give  the  instruction  in  this  fora, 
but  gave  it  with  the  addition  of  these 
words:  "Unless  they  also  find  that  said 
notes  were  given  in  renewal  of  notes  made 
before  the  war,  and  by  an  agent  actis; 
under  authority  conferred  before  the  war." 
The  evidence  tended  to  prove  the  fad» 
stated  in  the  addition  made  by  the  conit  t» 
the  instruction,  and  such  being  the  facts,  the 
court  would  have  erred  in  giving  tbe  in- 
struction as  asked  for,  but  did  not  err  ii 
modifying-  it  and  giving  it  in  its  modiSel 
form  as  aforesaid.  An  accommodation  octt 
given  to  be  discounted  at  bank  is  generaU; 
given  for  a  certain  number  of  days,  say  * 
or  90,  with  the  understanding  that  the  a^ 
commodation  is  to  be  continued  for  a  ondi 
longer  time  by  a  renewal  of  the  note  fro« 
time  to  time  until  the  end  of  the  period  of 
the  accommodation.  In  such  case  thesa^ 
cessive  renewals  are  not  considered  as  pef 
debts  or  contracts,  but  merely  continnatiofl* 
of  the  orig-inal  one;  and  though  the oririml 
debt  could  not  have  been  created  betwees 
belligerents,  yet  if  the  original  debt  had 
been  created  between  them  when  they  ^ftf 
at  peace  with  each  other,  and  before  th^ 
became  belligerents,  with  an  understand- 
ing and  agreement  between  them  thattlie 
accommodation  should  be  continued  beyond 
the  time  named  in  the  note,  by  a  renewal 
of  it  from  time  to  time,  then  a  note  gi«» 
for  such  renewal  by  an  agent  acting  nn^ 
authority  conferred  before  the  war,  sack 
agent  and  the  holder  being  atthetifflj 

820  of  such    renewal  on  *thc  same  side  rf 
the  military  lines,  would  be  ItgilvA 

valid. 

The  Sth  instruction  asked  for  by  ti« 
defendants  is  in  these  woi^s:  **Iftheiitfy 
shall  believe  from  the  evidence  afore" 
said,  that  the  said  notes  beairing  date(^ 
spectively  the  Sth  and  17th  days  of  J"* 
1861  were  made  by  the  defendants  whiw 
residing  within  the  lines  occnpied  and 
firmly  held  by  the  forces  of  the  ConfederatJ 
States,  and  that  said  notes  were  discomrt* 
by  the  plaintiff  whilst  the  said  defendant! 
were  within  the  Confederate  lines  as  afort" 
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said,  and  that  the  plaintiff  was  at  the  time 
of  the  making-  and  discounting  of  the  said 
notes  located  and  doing  business  within  the 
lines  firmly  held  and  occupied  by  the  forces 
of  the  United  States,  then  that  said  making 
and  discounting  were  illegal  and  void,  and 
not  binding  on  the  defendants."  The  court 
refused  to  give  the  instruction  in  this  form, 
but  gave  it  with  the  addition  of  these 
words:  •* Unless  said  notes  were  given  in 
renewal  of  notes  made  and  delivered  before 
the  war,  by  an  agent  residing  within  the 
lines  of  the  same  belligerent  with  the  plain- 
tiff, and  acting  under  an  authority  conferred 
before  the  war." 

For  the  same  reasons  assigned  in  recrard 
to  the  4th  instruction  and  modification 
thereof  as  aforesaid,  I  am  of  opinion  that 
the  court  did  not  err  in  refusing  to  give  the 
5th  instruction  as  asked  for  by  the  defend- 
ants, nor  in  giving  it  with  the  modification 
thereof  as  aforesaid. 

The  6th  and  7th  instructions  asked  for  by 
the  defendants  are  in  these  words : 

**6.  If  the  jury  shall  believe  from  the  evi- 
dence aforesaid,  that  the  defendant,  James 
H.  McVeigh,  in  the  year  1864  paid  the  notes 
sued  on  to  the   branch    bank   of   the    Bank 

of  the  Old  Dominion  at  Pearisburg 
821     *in     Giles     county,     Virginia,     and 

that  said  payment  was  accepted  by 
said  branch  bank,  then  that  said  payment 
is  a  discharge  of  the  said  notes,  although 
the  same  was  made  in  Confederate  money. ' ' 

**7.  But  if  said  branch  bank  at  Pearisburg 
had  no  lawful  right  to  accept  said  payment 
in  discharge  of  the  notes  sued  on,  yet  if  the 
jury  shall  believe  from  the  evidence  afore- 
said, that  after  the  close  of  the  late  civil 
war  the  plaintiff  took  possession  of  all  the 
assets  of  the  branch  bank  at  Pearisburg, 
amongst  which  were  means  and  assets  ac- 

?[uired  during  the  war  by  dealing  in  Con- 
ederate  currency,  and  in  which  were  em- 
braced the  payments  made  by  James  H. 
McVeigh  &  Son,  and  appropriated  said 
assets  to  their  own  use,  then  such  appropri- 
ation is  an  adoption  and  ratification  of  the 
act  of  the  said  branch  at  Pearisburg,  and 
they  must  find  for  the  defendants." 

That  the  court  did  not  err  in  refusing  to 
give  the  said  6th  instruction,  is,  I  think, 
fully  shown  by  the  case  of  the  Bank  of  the 
Old  Dominion  against  McVeigh,  20  Gratt. 
457,  and  by  what  has  been  already  said  in 
regard  to  the  1st  instruction  asked  for  by 
the  plaintiff.  Nor  did  the  court  err  in  re- 
fnsing  to  give  the  said  7th  instruction.  If 
the  defendants  can  have  any  claim  against 
the  plaintiff,  arising  from  the  latter's  tak- 
ing possession  of  the  assets  of  the  branch 
bank  at  Pesurisburg,  as  stated  in  the  said 
instruction  (which  is  not  admitted),  their 
remedy  for  its  recovery  is  not  by  way  of 
defence  to  this  suit,  in  which  no  such  claim 
has,  if  it  could  have,  been  put  in  issue. 

The  8th,  9th,  10th  and  12th  instructions 
asked  for  by  the  defendants  were  given  by 
the  court.  The  11th  was  refused,  and  is  in 
these  words:  **If  the  jury  shall  believe  from 
the  evidence   aforesaid,    that  the  check  of 


C.  A.  Baldwin  &  Co.  on  the  plaintiff, 

822  dated  the  29th  *day  of  January  1863, 
was  drawn  by  the  firm  of  C.  A.  Bald^ 

win  &  Co.  at  that  time  in  the  city  of  Rich- 
mond, with  a  view  of  being  sent  through 
the  hostile  lines,  and  was  so  sent,  received 
and  acted  on  by  the  plaintiff,  then  such  ap- 
propriation of  the  proceeds  of  a  balance 
due  C.  A.  Baldwin  A  Co.  by  the  plaintiff, 
to  the  note  of  James  H.  McVeigh  &  Son, 
was  illegal  and  void." 

This  is  not  an  action  brought  upon  the 
check,  in  which  the  legality  of  the  check 
would  be  a  material  question.  If,  as  the 
evidence  tends  to  prove,  Crupper,  as  agent 
of  the  parties  concerned,  with  authority, 
conferred  before  the  war,  applied  the  bal- 
ance in  the  Bank  of  the  Old  Dominion 
standing  to  the  credit  of  C.  A.  Baldwin  & 
Co. ,  to  the  payment  of  the  note  of  James  H. 
McVeigh  &  Son,  as  mentioned  in  the  in- 
struction; such  appropriation  of  the  said 
balance  was  not  illegal  and  void,  even 
though  such  check  may  have  been  used  in 
making  it.  But  a  sufficient  reason  for  re- 
fusing this  instruction  is,  that  the  defend- 
ants, instead  of  being  prejudiced,  are  ben- 
efited, by  the  appropriation  aforesaid;  and 
if  C.  A.  Baldwin  A  Co. ,  who  are  not  parties' 
to  this  action,  are  injured  by  said  appropri- 
ation, they  have  their  remedy  against  the 
Bank  of  the  Old  Dominion,  which,  in  that 
view,  would  still  owe  the  said  balance  to 
them. 

Having  noticed  all  the  instructions  on 
both  sides  which  are  subjects  of  exception 
on  the  side  of  the  defendants,  I  will  now 
notice  their  exception  to  the  ruling  of  the 
court  refusing  to  grant  a  new  trial  because 
the  verdict  was  contrary  to  law  and  the 
evidence.  The  main,  if  not  the  only,  ques- 
tion relied  on  in  support  of  the  motion  for 
a  new  trial  seems  to  be,  as  to  the  want  or 
insufficiency  of  notice  to  the  endorsers  of  the 
notes.  This  question  has  already  been  fully 
considered  by  me  in  disposing  of  the 

823  subject     of     the     instructions,     ♦and 
especially  the  3d  instruction  asked  for 

by  the  defendants.  I  will  not  therefore  re- 
peat here  what  I  have  already  said  in  this 
opinion,  in  regard  to  this  question.  One  of 
the  counsel  of  the  defendants  contends  that 
the  verdict  of  the  jury  should  have  been  in 
their  favor,  in  conformity  with  the  first 
and  second  instructions  asked  for  by  them 
and  given  by  the  court.  I  think  both  of 
these  instructions  ought  to  have  been  re- 
fused by  the  court;  the  first  being  in  con- 
flict with  the  case  of  McGruder  v.  The 
Bank  of  Washington,  9  Wheat.  R.  598,  and 
other  cases  of  that  class  before  cited ;  and 
the  second  being  also  in  conflict  with  those 
cases,  or  else  being  a  mere  abstraction,  and 
if  given  at  all,  ought  at  all  events  to  have 
been  so  modified  as  to  make  it  applicable  to- 
the  evidence  in  the  case.  The  jury  no  doubt 
considered  from  the  evidence,  that  at  the 
maturity  of  the  notes,  the  endorser  had  not 
abandoned  his  residence  in  the  city  of  Alex- 
andria and  acquired  a  residence  within  the 
lines  of  the  forces  of  the  Confederate  States, 
but  was  only    temporarily  absent   with  the 
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intention  and  expectation  of  soon  return ing- 
to  his  home  and  place  of  business  in  Alex- 
andria. According  to  that  view  of  the 
facts,  which  was  no  doubt  the  view' of  the 
jury,  they  properly  found  a  verdict  for  the 
plaintiff,  even  considering  the  law  to  have 
been  correctly  expounded  in  the  first  and 
second  instructions  asked  for  by  the  de- 
fendants. In  any  view  of  the  law,  however, 
I  am  of  opinion  that  the  court  did  not  err 
in  refusing  to  grant  a  new  trial. 

In  regard  to  the  defendants'  first  bill  of 
exceptions,  it  presents  a  question  which 
seems  to  have  been  abandoned  by  them,  as 
they  have  taken  no  notice  of  it  in  this  court. 
I  will  therefore  only  say  that  I  think  it  is 
not  well  founded. 

Another  objection  taken   by  the  de- 
824    fendants,  for  the  *first  time   in   this 

court  is,  that  the  action  having  been 
discontinued  against  Kdgar  McVeigh  by 
order  of  the  plaintiff;  one  of  the  principal 
debtors  was  thus  released  by  the  creditor, 
which  operated,  necessarily,  a  release  of 
the  endorser,  Wm.  N.  McVeigh,  who  was  a 
mere  surety.  Certainly  a  voluntary  release 
of  a  principal  debtor  by  a  creditor,  without 
the  consent  of  the  surety,  operates  a  release 
of  the  surety.  But  has  there  been  any  such 
release  of  a  principal  debtor  in  this  case? 
I  think  not.  At  common  law,  in  a  joint 
action  against  several  defendants,  ex  con- 
tractu, it  was  a  general  rule  that  the  judg- 
ment must  be  against  all  or  none.  There 
were  exceptions  to  the  rule ;  as  in  the  case 
of  the  infancy,  or  bankruptcy,  of  one  or 
more  of  the  defendants;  in  which  case  they 
were  entitled  to  be  discharged  on  personal 
g'rounds,  while  ~  the  other  defendants  re- 
mained liable  to  judgment.  So  also,  where 
one  or  more  of  the  defendants  died  pending 
the  action,  it  abated,  as  to  them,  and  judg- 
ment was  rendered  against  the  survivors. 
Formerly,  the  joint  debtors  who  died  pend- 
ing the  action  leaving  others  surviving 
them,  were  forever  discharged  from  liabil- 
ity, at  least  at  law ;  and  the  action  could  not 
be  revived,  nor  a  new  action  be  brought 
against  their  representatives.  Afterwards 
the  law  was  changed  in  this  respect  by 
statute,  and  the  representatives  of  one  of 
several  joint  debtors  or  partners  who  died 
in  the  lifetime  of  another  or  others  were 
declared  to  be  liable  for  the  debt.  Code, 
ch.  141,  sec.  13,  page  988.  So  also,  for- 
merly, in  a  joint  action  ex  contractu  against 
several  defendants,  as  it  was  generally  nec- 
essary to  obtain  judgment  against  all  or 
none,  the  plaintiff  had  to  mature  his  action 
for  judgment  against  all  the  defendants; 
and  if  some  of  them  could  not  be  found, 
they  were  proceeded   against   to  outlawry, 

and  the  action  was  thus  matured 
826    against   them.     This   proceeding  *by 

outlawry  being  found  inconvenient,  a 
substitute  for  it,  by  proclamation  and  pub- 
lication, was  adopted  by  statute.  1  Rob.  old 
Pr.  p.  175. 

Formerly,  it  was  provided  by  statute  that 
where  the  sheriff  or  other  proper  officer,  re- 
turning the  truth  of  the  case  upon  any 
original  or  mesne   process   to  him  directed, 


shall  make  return  that  any  defendant  is  not 
an  inhabitant  of  his  county  or  corporatioa, 
the  suit  shall  abate  and  be  dismissed  as  to 
such  defendant,  if  the  court  from  which 
such  process  issued  have  jurisdiction  over 
such  county  or  coporation  only.  Id.  174.  la 
a  case  which  arose  under  this  statute, 
McCall  V.  Turner,  1  Call  133,  the  writ  issued 
against  three  defendants,  but  was  executed 
on  one  only;  the  other  two  being-  returned, 
'*no  inhabitant."  As  to  those  two  the  suit 
abated,  and  there  was  a  plea  by  the  other 
and  a  verdict  and  judgment  against  him. 
It  was  objected,  that  the  action  was  on  a 
joint  bond,  and  that  the  plaintiff  ou^ht  to 
have  pursued  all  the  obligors,  and  not  en- 
tered an  abatement  as  to  those  who  were 
non-residents.  But  this  court  decided  that 
the  abatement  was  a  regular  and  proper 
proceeding,  and  affirmed  the  judgment  of 
the  court  below.  So  also,  in  Brown  ▼. 
Belches,  1  Wash.  9,  the  writ  was  against 
two  partners,  but  an  abatement  was  entered 
as  to  one  upon  a  return  of  ''no  inhabitant,'* 
and  verdict  and  judgment  were  .  rendered 
against  the  other.  The  abatement  which 
had  been  entered  as  to  one  was  held  to  be 
regular,  and  the  judgment  against  the  other 
was  affirmed.  1  Rob.  old  Pr.  174.  After- 
wards, by  an  act  passed  April  2,  1839,  en- 
titled, ''An  act  regulating  the  proceedings 
against  joint  defendants,"  it  was  enact^ 
"that  whenever  an  action  shall  hereafter 
be  commenced  against  several  defendants 
who  may  be  bound  jointly,  or  jointly  and 

severally,  and  the  process  shall  have 
826    been    executed   on   one   *or    more  of 

them,  and  not  executed  as  to  the 
others,  the  plaintiff  or  plaintiffs  may  pro- 
ceed with  his  or  their  cause  against  those 
defendants  who  have  been  arrested,  and 
discontinue  the  same  as  to  the  others,  or 
proceed  against  them  separately,  as  they 
shall  from  time  to  time  be  arrested,  ontU 
judgment  be  obtained  against  all,  and  ex- 
ecutions may  issue  upon  such  judgments 
respectively,  when  obtained,  as  in  other 
cases."  'Hiis  act  was  afterwards  embodied 
in  the  Code  of  1849,  and  continued  in  the 
Codes  of  1860  and  1873;  in  the  last  of  which« 
it  may  be  found  in  ch.  167,  sec.  50,  p.  109^ 
in  these  words:  "Where,  in  an  action 
against  two  or  more  defendants,  the  process 
is  served  on  part  of  them,  the  plaintiff  may 
proceed  to  judgment  as  to  any  so  served; 
and  either  discontinue  it  as  to  the  othen« 
or,  from  time  to  time,  as  the  process  is 
served  as  to  such  others,  proceed  to  judg- 
ment as  to  them,  until  judgement  be  ob- 
tained against  all."  The  same  language  is 
used  in  each  of  the  Codes,  and  though  it 
somewhat  differs  from  the  language  of  the 
act  of  1839,  the  substance  is  the  same. 

In  this  case,  after  process  had  been  served 
on  all  the  defendants  except  Bdgar  McVeigh, 
and  several  times  returned,  "not  found," 
or  "no  inhabitant,"  as  to  him;  the  plain- 
tiff, in  pursuance  of  the  said  provision  of 
the  Code,  discontinued  the  action  as  to  the 
said  defendant  McVeigh,  and  proceeded  to 
judgment  as  to  the  other  defendants.  Cer- 
tainly, it  was  never  intended  by  the   legis- 
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lattire  that  a  defendant  as  to  whom  an  action 
mig^ht  be  thus  discontinued,  should  be 
thereby  discharged  from  liability  for  the 
debt.  The  object  of  the  law  was  to  enable 
a  plaintiffto  obtain  judgment  against  the 
defendants  in  a  joint  action  as  he  might  be 
able    to   mature  his  action   against  them; 

without  being  compelled,  as  formerly, 
827     *to  wait  until  he  could  mature  the  case 

for  judgment  against  all  at  the  same 
time.  And  it  gives  him  the  right,  after 
taking'  judgment  against  such  ot  the  de- 
fendants as  may  have  been  served  with  pro- 
cess, to  proceed  in  the  same  action  to  have 
it  matur^  against  the  rest,  and  as  matured 
to  take  judgments  against  them;  or,  at  his 
election,  to  discontinue  the  action  against 
the  rest.  In  which  latter  case,  the  plaintiff 
may  bring  a  new  action  against  the  defend- 
ants as  to  whom  the  original  action  may 
have  been  discontinued;  who  may,  in  such 
new  action,  make  the  same  defence  they 
migbt  have  made  in  the  original  action, 
whether  served  with  process  originally  or 
afterwards.  They  would  have  the  same 
advantage  in  making  their  defence  in  a  new 
action,  as  thev  would  have  in  the  original 
one ;  and  there  is  as  much  reason  why  the 
plaintiff  should  have  a  right  to  bring  a  new 
action  against  a  defendant  as  to  whom  the 
orig'inal  action  may  have  been  discontinued, 
as  to  proceed  to  have  the  original  action 
matured  and  tried  against  the  same  defend- 
ants. 

To  be  sure  the  act  does  not  expressly  re- 
serve to  the  plaintiff  the  right  to  bring  such 
new  action.  But  the  legislature  could  not 
have  intended,  if  even  it  had  the  power,  to 
discharge  the  defendant  as  to  whom  the 
action  is  discontinued,  from  liability.  And 
it  is  more  reasonable  to  infer  an  intention 
to  reserve  such  right  than  an  intention  to 
icive  such  discharge.  Formerly,  as  we  have 
seen,  the  law  directed  an  action  to  be  abated 
as  to  a  defendant  against  whom  the  process 
was  returned,  "no  inhabitant,"  and  author- 
ised the  plaintiff  to  proceed  to  trial  and 
jndg'ment  against  the  defendants  who  may 
have  been  served  with  process.  Suppose 
the  action  was  for  a  joint  debt;  could  the 
law  have  intended  that  the  defendant  as  to 

whom  the  action  was  thus  abated, 
828    should  be  discharged  *from  the  debt? 

The  abatement,  in  that  case  certainly, 
was  involuntarily  on  the  part  of  the  plain- 
tiff* and  was  a  legal  necessity.  It  occurred 
very  frequently,  and  whenever  joint  debtors 
resided  in  different  counties  and  were  sued 
in  one  of  them.  Could  the  legislature  have 
intended,  in  every  such  case,  to  deprive  the 
creditor  of  a  part  of  the  security  for  the 
payment  of  the  debt  due  to  him  by  his  joint 
debtors?  I  think  not.  It  may  be  said  that 
the  discontinuance  is  voluntary  on  the  part 
of  the  plaintiff.  But  it  stands  in  the  place 
of  an  abatement  on  a  return  of  **no  inhab- 
itant" under  the  former  law.  Each  was 
intended  for  the  benefit  of  the  plaintiff,  and 
to  facilitate  his  remedy,  though  neither 
was  intended  to  do  any  harm  to  the  defend- 
ant as  to  whom  the  action  is  abated  or  dis- 
continued ;  and  certainly  none  could  be  done 


to  him  by  leaving  his  liability  for  the 
plaintiff's  claim  just  where  it  was  before 
such  abatement  or  discontinuance,  and 
fully  reserving  to  him  all  his  rights  of  de- 
fence. This  is  not  like  the  case  in  which 
a  creditor  voluntarily  takes  a  bond  of  one 
of  several  joint  debtors  by  simple  contract ; 
5  Rob.  Pr.  p.  808;  or  brings  an  action  and 
obtains  a  judgment  against  one  of  several 
joint  debtors;  Id.  622;  in  which  cases,  ac- 
cording to  the  common  law  rule,  the  debt 
would  be  merged  in  the  bond  or  the  judg- 
ment. But  it  18  a  case  in  which  the  com- 
mon law  rule  is  modified  under  the  opera- 
tion of  a  statute,  and  the  doctrine  of  merger 
does  not  apply.  Id.  823;  Mason  v.  Eldr^ 
Ac,  6  Wall.  TT.  S.  R.  231. 

I  am  therefore  of  opinion  that  the  discon- 
tinuance of  the  action  against  Edgar  Mc- 
Veigh does  not  affect  the  validity  of  the 
judgment  against  the  other  defendants. 

Only  one  question  more  remains  to  be  dis- 
posed of,  and  that  question  was  argued 
820  with  great  ingenuity  by  *the  learned 
counsel  for  the  defendants.  It  is, 
whether  the  notes  come  within  the  mean- 
ing of  section  7,  of  chapter  144  of  the  Code 
of  1860;  for,  if  they  do  not,  it  is  argued 
that  they  do  not  come  within  the  meaning 
of  section  eight  of  the  same  chapter,  and 
the  protest  is  not  therefore  le«ral  evidence; 
and  that  being  the  only  evidence  introduced 
by  the  plaintiff  to  prove  presentment,  dis- 
honor and  notice  thereof,  there  was  no  evi- 
dence before  the  jury  of  these  indispensable 
facts  to  sustain  their  verdict ;  which  ought, 
therefore,  to  have  been  set  aside. 

The  Code  of  1860,  ch.  144,  I  7  (which  cor- 
responds with  the  Code  of  1873,  ch.  141,  J 
7),  is  in  these  words:  **Every  promissory 
note,  or  check  for  money  payable  in  this 
state  at  a  particular  bank,  or  at  a  particular 
ofBce  thereof  for  discount  and  deposit,  or 
at  the  place  of  business  of  a  savings  insti- 
tution or  savings  bank,  and  every  inland 
bill  of  exchange  payable  in  this  state  shall 
be  deemed  negotiable,  and  may  upon  being 
dishonored  for  non-acceptance  or  non-pay- 
ment be  protested,  and  the  protest  be  in 
such  case  evidence  of  dishonor,  in  like 
manner  as  in  the  case  of  a  foreign  bill  of 
exchange." 

Section  8  (which  is  like  the  corresponding 
section  of  the  Code  of  1873)  is  in  these 
words:  **The  protest,  both  in  the  case  of  a 
foreign  bill,  and  in  the  other  cases  men- 
tioned in  the  preceding  section,  shall  be 
prima  facie  evidence  of  what  is  stated 
therein,  or  at  the  foot,  or  on  the  back 
thereof,  in  relation  to  presentment,  dis- 
honor and  notice  thereof." 

It  is  argued  that  a  promissory  note  or 
other  instrument,  to  come  within  the  mean- 
ing of  3  7  aforesaid,  must  on  its  face  be 
expressly  payable  in  this  state. 

Now  it  is  certainly  true  that  such  note, 
&c.,  must  on  its  face  be  payable  in  this 
830  state,  because  the  section  so  ''requires. 
But  it  does  not  require  that  the  state 
shall  be  expressly  named  in  the  note,  Ac. 
It  is  sufficient  if  the  note,  Ac,  on  its  face 
be  * 'payable  in    this  state,"    according  to 
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the  legfal  roles  for  the  construction  of 
written  instruments.  The  same  rules  which 
apply  to  the  construction  of  wills,  deeds 
•and  contracts,  apply  to  the  construction  of 
promissory  notes,  &c.  In  all  such  cases 
the  court  of  construction,  in  order  to  ascer- 
tain the  meaning*  of  the  words  used  in  the 
instrument,  must,  when  necessary,  be  placed 
in  the  situation  of  the  author  of  the  instru- 
ment at  the  time  of  its  execution,  in  the 
midst  of  all  the  circumstances  which  then 
surrounded  him,  and  then  read  the  instru- 
ment in  the  light  of  these  circumstances. 
In  that  way  the  meaning,  where  at  all 
doubtful  on  the  face  of  the  instrument,  may 
almost  always  be  ascertained  with  unerring 
certainty;  and  this  is  especially  the  case 
where  there  is  a  latent  ambiguity : — as,  for 
instance,  where  a  city  or  a  bank  is  named 
in  the  instrument,  without  designating 
therein  the  state  in  which  the  city  or  bank 
referred  to  is  located.  And  it  turns  out,  as 
is  very  often  the  case,  that  there  are  cities 
and  banks  of  the  same  name  in  other  states 
and  countries  than  ours.  Here  is  a  plain 
and  common  case  for  the  introduction  of 
extrinsic  evidence  to  remove  the  ambiguity 
which  extrinsic  evidence  has  disclosed ;  and 
almost  always  such  evidence  does  remove 
it  beyond  all  controversy. 

Applying  these  rules  to  this  case,  it  is 
perfectly  certain  that  the  Bank  of  the  Old 
Dominion  in  the  city  of  Alexandria  in  the 
state  of  Virginia,  is  the  place  at  which 
these  notes,  on  their  face,  are  payable. 
They  are  dated  at  ** Alexandria.*'  They 
are  payable  at  "Bank  Old  Dominion." 
There  is  a  Bank  of  the  Old  Dominion 
in  the  city  of  Alexandria,  in  the  state 
of  Virginia.  These  notes  were  dis- 
831  counted  at  that  bank,  *were  presented 
for  payment  and  were  nrotested  for 
non-payment  at  that  bank.  They,  or  some 
of  them,  were  renewals  of  notes  previously 
discounted  at  that  bank.  All  the  parties  to 
the  notes,  makers  and  endorsers,  resided 
and  transacted  business  at  the  time  of  the 
discount  of  the  notes  in  the  city  of  Alexan- 
dria, Virginia;  and  the  endorser  was  presi- 
dent of  the  Bank  of  the  Old  Dominion  there, 
and  had  his  place  of  business  at  the  said 
bank.  Is  it  not  then  perfectly  certain  that 
these  notes,  dated  at  ** Alexandria,"  and 
payable  at  **Bank  Old  Dominion,"  were  in 
fact  payable  *'in  this  state?"  Would  not 
such  have  been  the  construction  of  these 
words  had  they  been  used  in  any  will,  deed, 
or  other  written  instrument,  executed  by 
an  author  surrounded  by  the  same  circum- 
stances? 

But  it  seems  to  be  supposed,  that  because 
these  notes  are  made  negotiable,  it  was  in- 
tended that  everything  which  affected  the 
question  of  their  negotiability  should  ex- 
pressly appear  on  their  face ;  so  as  to  exclude 
all  possibility  of  the  existence  of  any  ex- 
trinsic fact  which  would  show  them  not  to 
be  negotiable.  If  the  legislature  had  in- 
tended to  make  so  great  a  difference  as 
this  between  the  construction  of  these  and 
•other  written  instruments,  it  would  surely 
liave  said  so  in  plain  terms.     But  where  is 


the  necessity  for  such  a  difference?  If  pr- 
ties  choose  to  express  their  meanio;  it 
their  notes  in  such  words  as  to  make  it 
doubtful,  without  the  aid  of  extrinsic  eri- 
dence,  whether  they  were  intended  to  be 
payable  in  this  state,  and  therefore  to  be 
negotiable,  this  might  make  it  necenuy 
for  parties  to  whom  the  notes  were  offered 
to  be  endorsed,  to  enquire,  and  aatiifj 
themselves  as  to  the  fact  of  negotiability. 
This  would,  of  course,  make  the  cantxj 
of  the  notes  more  difficult.  But  that  wooU 
be  the  only   consequence.    The  nots 

832  being  in  *fact ' 'payable  in  ttaUitate," 
acconling  to  the   legal  roles  of  ooi* 

struction,  they  would  be  in  fact  negotiaUe: 
just  as  much  as  if  the  state  were  ezprcsslj 
named  on  their  face.  In  this  caae  thot 
could  have  been  no  doubt  in  regard  to  tb< 
place  at  which  the  notes  were  payabiie. 
They  were  not  made  for  general  circniatioB. 
but  for  discount  at  the  Bank  of  the  Old  Do- 
minion in  Alexandria,  Virginia,  and  it 
must  have  been  perfectly  well  known  bj  all 
the  parties  that  they  were  payable  in  thii 
state. 

But  they  would  have  been  negotiable  )ai 
they  been  payable  in  another  state,  aa  the 
11th  section  of  the  same  chapter  of  the  Code 
plainly  shows.  So  that  the  omission  of  tbc 
name  of  the  state  on  the  face  of  the  nolei^ 
could  not  possibly  have  affected  or  impainl 
the  negotiability  of  the  notes;  and  at  moit 
could  only  have  affected  the  question  as  to 
the  extent  to  which  the  protest  would  be 
evidence  on  the  trial  of  an  action  apoo  the 
notes.  Surely  so  small  a  conaideratki 
would  be  insufficient  to  account  for  ao  radial 
a  change  in  the  rules  of  constmctioo  of 
written  instruments  in  regard  to  this  das 
of  them,  when  such  change  is  notezpready 
made  by  law,  and  if  made  at  all,  moat  be 
matter  of  mere  inference. 

I  am  therefore  of  opinion  that  the  oota 
sued  on  in  this  case  are  ''promissory  noto 
payable  in  this  state  at  a  particular  bank." 
within  the  meaning  of  section  7  of  tbe 
chapter  of  the  Code  referred  to,  and  tbe 
certificates  of  protest  accompanying  the* 
are,  prima  facie,  evidence  of  what  is  statei 
in  them,  as  provided  by  the  8th  section  d 
the  same  chapter. 

Upon  the  whole  I  am  of  opinion  that  theft 
is  no  error  in  the  judgment  of  the  Corpcc** 
tion  court  for  the  city  of  Alexandria,  and 
that  it  ought  to  be  affirmed. 

833  *Anderson  J.   James  H.  McVeigh* 
Son,   of   the  city  of  Alexandria,  Va., 

were  the  makers  of  seven  promissory  w^ 
amounting  together  to  $16,500,  which  w«* 
made  payable  at  the  Bank  of  tbe  Old  Do- 
minion, to  Wm.  N.  McVeigh,  who  was  thes 
also  a  citizen  of  Alexandria.  The  mW 
are  as  follows :  one  for  S2,600,  bearing  dalf 
March  30,  1861 ;  one  for  $1,200,  bearing  date 
April  20,  1861 ;  one  for  $5,000,  bearing  dale 
April  27,  1861;  one  for  $800,  bearing  date 
May  11,  1861 ;  one  for  $2,500,  bearing  ^ 
May  17,  1861 ;  one  for  $2,000,  bearing  ^ 
June  8,  1861 ;  and  another  for  $2,500,  hew- 
ing date  June  17,  1861 ;  each  payable  mo^ 
days    after   date,    and   maturing   in  W 
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August  and  September  1861.     The  last  two  I 
were  renewal   of  notes,    and  one  of   which,  ' 
and  the  one  of  date  May   17th,    are  -alleged 
to  have  been  made  and  discounted   for   the 
accommodation   of   the   endorser.     All    the 
rest  were  made  and  discounted  as  accom-  | 
modation    notes,    for    the    benefit    of    the 
makers.    It  is  alleged   that   each   of   them ' 
was  duly   presented   at    maturity,    demand 
made,  and  refused,  and  thereupon  protested, 
and   notice  thereof  given   to  the  indorser. 
And  this  suit  was  brought  by  the   Bank  of 
the  Old  Dominion  in   August   1870,  against 
the   makers   and   endorser,    to  recover  the 
amount  of  said   notes,    with   interest   and 
charfires  of  protest. 

Said  notes  were  made  and  indorsed  whilst 
the  makers  and  indorser  were  residents  of 
the  city  of  Alexandria,  before  the  begin- 
ning of  the  late  war,  or  before  the  parties 
were  separated  by  belligerent  lines — except 
the  last  two.  But  before  their  maturity 
war  was  flagrant  between  the  northern 
states  and  the  state  of  Virginia,  which  had 
withdrawn  from  the  Federal  Union,  and  had 
united  with  the  Confederate  States.  And 
long  before  the  time  when  present- 
834  ment  and  demand  *of  payment  is  al- 
leged to  have  been  made  and  refused 
and  protest,  and  the  alleged  notice  to  the 
indorser,  the  enemy  had  invaded  and  taken 
military  occupation  of  said  city,  to  wit:  on 
the  24th  of  May  1861 ;  and  James  H.  Mc- 
Veigh and  Wm.  N.  McVeigh  had  left  the 
city,  to  wit :  on  the  30th  of  May,  and  gone 
within  the  Confederate  lines,  with  the 
knowledge  of  the  officers  of  the  bank  (the 
family  of  the  latter  having  preceded  him), 
and  neither  of  them  had  returned  to  Alex- 
andria, but  both  remained  within  the  Con- 
federate lines  during  the  war — ^Wm.  N. 
McVeigh  engaged  in  business  in  the  city 
of  Richmond,  the  capital  of  the  Confed- 
eracy. 

The  record  does  not  show  the  precise  time 
when  Edgar  McVeigh,  the  son  and  partner 
of  James  H.  McVeigh,  left ;  whether  before 
or  after  the  departure  of  his  father.  But 
it  is  certified  as  a  fact  proved,  that  James 
H.  McVeigh  &  Son  were  within  the  Con- 
federate lines  during  the  war. 

The  existence  of  war  was  recognized  by 
the  government  of  the  United  States  more 
than  a  month  before  the  invasion  and  mil- 
itary occupation  of  Alexandria.  On  the 
19th  of  April  1861  proclamation  of  the 
blockade  was  made  by  the  president.  This 
was  of  itself  conclusive  evidence  that  a 
state  of  war  existed.  The  Prize  Cases,  2 
Black's  R.  635;  Cuylerv.  Ferrill,  8  Amer.  ly. 
Reg.,  N.  S.,  p.  100.  In  Bigler  v.  Waller  & 
al.,  a  Circuit  court  case  (Amer.  I^.  Times 
Rep.,  vol.  3,  No.  9,  p.  159),  Chase,  C.  J., 
delivering  the  opinion  of  the  court,  said : 
'*The  actual  beginning  of  the  war  against 
the  United  States  doubtless  preceded  the 
proclamation  of  the  president  of  15th  of 
April  1861,  calling  out  the  militia  to  sup- 
press insurrection;  but  the  proclamation 
declaring  the  bloclrade  of  the  ports  of  the 
insurgent  states,  must  be  regarded  as 
836    the  first  formal  recognition    *of  the 


existence  of  civil  war  by  the  national 
government.  That  proclamation  was  issued 
on  the  19th  of  April,  and  that  date  there- 
fore must  be  taken  as  the  date  of  the  com- 
mencement of  the  war." 

It  would  t>e  needless  and  a  waste  of  time 
at  this  day  to  argue  that  the  late  conflict 
between  the  American  states  was  a  war,  in 
the  legal  sense,  with  all  the  incidents  and 
consequences  of  a  war,  as  they  are  known 
to  the  international  law,  since  it  has  been  so 
held  repeatedly  by  the  highest  Federal 
and  State  courts. 

In  Brown  v.  Hiatts.  15  Wall.  U.  S.  R.  177, 
184,  Mr.  Justice  Field  says,  speaking  of  the 
late  war,  *4t  is  sufficient  to  state,  that  the 
war  was  accompanied  by  the  general  in- 
cidents of  a  war  between  independent 
nations;  that  the  inhabitants  of  the  (Con- 
federate States  on  the  one  hand,  and  the 
loyal  states  on  the  other,  became  thereby 
reciprocal  enemies  to  each  other,  and  were 
liable  to  be  so  treated  without  reference  to 
their  individual  dispositions  or  opinions; 
that,  during  its  continuance,  all  commercial 
intercourse  and  correspondence  between 
them  were  interdicted  'by  principles  of  pub- 
lic law,  as  well  as  by  express  enactments  of 
congress ;  that  all  contracts  previously  made 
between  them  were  suspended,"  &c. 

In  Harden  v.  Boyce,  Brady,  J.  said: 
'*The  following  cases  establish  the  proposi- 
tion that  in  the  late  rebellion  there  existed 
between  the  government  of  the  United  States 
and  the  Confederate  States  a  state  of  civil 
war,  in  the  sense  of  the  international  law, 
which  brought  with  it  the  common  inci- 
dents of  war,  and  arrested  all  commercial 
intercourse  and  communication  between  the 
citizens  of  those  states  respectively.  He 
cites  the  Prize  Cases,  2  Black's  R.  635;  The 
Venice,  2  Wall.  U.  S.  R.  258;  The  Wm. 
Bagaley,  5  Wall.  U.  S.  R.  377;  Hanger  v. 
Abbott,  6  Wall.  U.  S.  R.  532;  Allen 
836  *v.  Russell,  12  Amer.  I^.  Reg.  362. 
To  which  may  be  added  Billgerry  v. 
Branch  &  Sons,  19  Gratt.  425,  and  numerous 
other  and  more  recent  cases. 

After  the  invasion  of  Alexandria,  and  its 
subjuK'ation  by  the  United  States,  al- 
though it  was  a  city  of  Virginia,  and 
claimed  by  the  state  to  the  last,  its  status 
and  that  of  the  Bank  of  the  Old  Dominion, 
and  of  all  the  inhabitants  of  the  city, 
whatever  might  have  been  their  individual 
dispositions  or  opinions,  was  that  of  hos- 
tility to  the  Confederacy  and  to  the  rest  of 
Virginia  which  adhered  to  the  Confederate 
government  and  to  the  inhabitants  thereof. 
Billgerry  v.  Branch  &  Sons,  supra;  Brown 
V.  Hiatts,  supra,  Mr.  Justice  Field;  and 
the  consequences  and  incidents  of  a  war 
inter  gentes  applies  to  them.  The  fore- 
going propositions  will  hardly  be  contro- 
verted. With  regard  to  them  we  are  all  of 
one  opinion.     They  being  conceded, 

It  is  equally  incontrovertible,  that  the  Mc- 
Veighs having  cast  their  fortunes  with  the 
Confederacy,  and  thrown  themselves  under 
the  protection  of  its  government,  to  which 
they  were  giving  aid  and  comfort,  and  liv- 
ing upon  its  territory,  whilst  the  Bank   of 
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the  Old  Dominion  remained  on  the  United 
States  side  of  the  belligerent  lines,  within 
the  power  and  under  the  government  and 
control  of  that  belligerent,  it  would  have 
been  unlawful  for  the  makers  to  pay,  or  for 
the  bank  to  receive  payment  from  them  of 
the  notes  in  question  at  their  maturity. 

When  the  McVeigh's  abandoned  their 
homes  in  Alexandria,  after  they  had  been 
overrun  by  the  northern  power,  and  re- 
moved to  keep  within  the  Confederate  mili- 
tary lines  and  under  the  Confederate  flag, 
there  can  be  no  question  which  side  they 
had  espoused,  the  north  or  the  south,  the 
United  States  or  the  Confederacy;  to 
which  government  they  felt  that  their 
837  ^allegiance  was  due,  to  which  they 
were  friends,  and  to  which  they  were 
foes.  It  matters  not  whether  they  aban- 
doned their  residences  in  Alexandria  with 
the  intention  of  returning  or  not.  They 
evidently  had  no  intention  of  returning  as 
long  as  the  city  remained  in  the  occupancy 
and  under  the  dominion  of  the  government 
of  the  United  States  waging  war  against 
their  native  State  and  the  Confederacy. 
They  were  enemies  to  that  government  as 
long  as  it  maintained  the  attitude  of  hos- 
tility and  waged  war  against  their  country. 
On  the  other  hand,  the  Bank  of  the  Old 
Dominion  adhered  to  the  government  of  the 
United  States.  It  remained  on  its  side  of 
the  military  lines,  and  continued  subject  to 
its  power  and  control  during  the  war ;  whilst 
the  McVeigh's,  from  the  time  they  left 
Alexandria  as  before  stated,  continued  sub- 
ject to  the  government  of  the  Confederacy 
as  long  as  the  war  lasted.  They  were 
thenceforth,  upon  well  established  prin- 
ciples of  international  law,  enemies. 

It  was  not  lawful  for  the  makers,  whilst 
this  relation  subsisted,  to  pay  the  notes  in 
question,  or  for  the  holder  to  receive  pay- 
ment from  them.  There  is  perhaps  no  prin- 
ciple of  international  law  in  relation  to  wars 
inter  gentes,  better  established  than  this. 
In  Griswpld  v.  Waddington,  16  Johns.  R. 
438,  Chancellor  Kent  says,  The  idea  that  any 
remission  of  money  may  lawfully  be  made 
to  an  enemy  is  repugnant  to  the  very  rights 
of  war.  The  law  that  forbids  intercourse 
and  trade  must  equally  forbid  remittances 
and  payments.  Payments  or  remittances 
of  money  by  a  subject  or  citizen  of  one 
belligerent  to  a  subject  or  citizen  of  the 
other  during  the  war  is  unlawful.  See  also 
Hoare  v.  Allen,  2  Dallas'  R.  102;  Willison 
V.  Patterson,  7  Taunt.  R.  438;  Conn.  v. 
Penn.,  1  Peters  C.  C.  R.  4%.  This  prin- 
ciple has  been  repeatedly  applied  to 
"838  our  war.  *Iyife  Ins.  Co.  v.  Hall,  7 
Amer.  ly.  Reg.  606;  Coppell  v.  Hall, 
7  Wall.  U.  S.  R.  542,  557;  BiUgerry  v. 
Branch  &  Sons,  19  Gratt.  397. 

This  being  established,  I  hold  that  it  was 
not  lawful  for  the  holder  to  demand  pay- 
ment, or  to  cause  the  notes  to  be  dishonored 
for  non-payment.  It  could  not  be  lawful  to 
demand  of  another  what  it  is  not  lawful 
for  him  to  pay  or  for  you  to  receive.  And 
the  makers  could  not  be  held  to  be  in  de- 
fault for  not  paying  at   maturity  when  the  j 


law  forbade  them  to  make  payment  and  the 
holder  to  receive  payment.  In  this  I  aa 
sustained  by  this  court  in  the  case  Ust 
cited.  It  follows  that  the  protest  was  illegal 
and  void.  . 

Whilst  demand  of  payment  is  not  nec- 
essary where  the  place  of  payment  is  named 
in  the  instrument,  to  give  the  holder  right 
of  action  against  the  maker  of  the  note,  it 
is  necessary  to  crive  him  right  of  actioa 
against  the  indorser,  and  to  fix  his  liability. 
The  indorser  by  his  contract,  only  undertook 
to  pay  the  note  in  case  it  was  not  paid  bj 
the  maker  upon  due  presentment  and  de- 
mand and  refusal,  and  upon  dne  notice 
thereof  to  him.  They  are  precedent  condi- 
tions, and  unless  complied  with  by  the  holder, 
there  is  no  contract  or  undertaking,  by  the 
indorser  to  pay  the  note.  Edwards  on  Bills  & 
Prom.  Notes,  pp.  265,  268.  The  holder  is  re- 
quired to  do  two  distinct  acts  in  order  to 
charge  the  indorser.  First,  to  make  present- 
ment and  demand  of  payment  of  the  maker; 
and  if  not  paid,  second,  to  give  notice  to  the 
indorser  of  the  dishonor  of  the  note.  Id.  p. 
483.  In  this  case,  we  have  seen,  that  it 
was  unlawful  for  the  makers  to  par*  or  the 
holder  to  receive  payment,  by  reason  of 
their  being  separated  as  enemies  by  war; 
and  therefore  the  makers  could  not  be  hehl 
in  default  for  non-payment.  A  man  can- 
not be  held  in  default  for  not  doing' 
839  what  nhe  law  forbids.  «'No  defaalt 
can  arise  from  a  compliance  with  the 
law."  And  the  indorser  by  his  contract 
only  undertook  to  be  liable  in  case  of  the 
default  of  the  makers.  To  hold  him  liable 
because  of  the  non-payment  by  the  maken 
when  by  the  intervention  of  the  war, 
which  he  did  not  create  and  was  powerless 
to  prevent,  it  was  made  unlawful,  not  to 
say  criminal,  for  the  makers  to  pay  or  the 
holder  to  receive,  it  seems  to  me,  would  be 
unreasonable,  unjust,  and  arbitrary. 

But  if  there  had  been  a  lawful  demand  oa 
the  makers,  and  protest  of  the  notes  in 
question,  has  there  been  due  notice  of  their 
dishonor,  so  as  to  make  the  conditional 
undertaking  of  the  indorser  absolute  and  to 
fix  his  liability  to  pay  them?  It  is  true  the 
protest  states  that  notice  was  left  at  his 
residence  in  Alexandria,  with  his  white 
servant,  in  all  the  cases  except  one,  and 
in  that  one  at  the  Bank  of  the  Old  I>omin- 
ion,  which  is  described  as  his  place  of  busi- 
ness. 

At  the  date  of  the  first  notice  the  existence 
of  the  war  had  been  formally  recognized 
by  the  government  at  Washington,  more 
than  two  months,  and  at  the  date  of  tht 
last  it  had  been  raging  for  nearly  ^rt 
months  and  a  half;  nearly  as  long  as  it 
took,  in  the  late  French  and  Grerman  war, 
to  overthrow  one  of  the  most  powerful 
empires  in  the  world.  And  when  those 
notices  to  McVeigh  were  left  at  his  house, 
or  the  Bank  of  the  Old  Dominion,  in  Alex- 
andria, they,  together  with  the  whole  city 
had  been  in  the  military  occupation  of  the 
enemy,  and  subject  to  its  control  and  do- 
minion for  thirty  odd  days,  to  near  five 
months,  and  had  ceased  to  be  the  residence 
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^nd  place  of  business  of  Wm.  N.  McVeigh, 

:for   about  the  same    length    of   time;   he 

l>eing  with  his  family,  within  the  Confed- 

<«rate  lines,  and  separated  from  them  as  by 

a  wall  of  fire :  And  this  was  known  to 

84-0    the  officers  of  the  bank  at  the  ^time. 

How  could  such  acts  be   regarded  as 

notice  to  him?    They  were  but  idle   forms. 

Dean  v.  Nelson,  10  Wall.  U.  S.  R.  158, 
-was  a  proceeding  in  Memphis, during  the  late 
war,  whilst  it  was  in  the  occupation  of  the 
United  States,  to  foreclose  a  mortgage  of 
4»hares  of  stock,  which  had  been  executed  by 
!Nelson  to  secure  a  debt  of  which  Dean,  a 
-northern  citizen,  was  then  assignee.  A 
-portion  of  the  stock  had  been  assigned  by 
kelson  to  Benjamin  Day,  and  the  residue  to 
liis  wife,  and  they  with  Nelson  were  made 
^defendants  to  the  proceeding.  All  the  de- 
:fendants  were  then  within  the  Confederate 
lines,  and  it  was  unlawful  for  them  to  cross 
^hem.  Two  of  them  had  been  ezpelled  from 
"the  Union  lines,  and  were  not  permitted  to 
return.  The  other,  Benjamin  Day,  had 
never  left  the  Confederate  lines.  Held, 
-that  the  notice  was  a  nullity.  Mr.  Justice 
Bradly,  speaking  for  the  court,  said:  "A 
notice  directed  to  them  and  published  in  a 
newspaper  was  a  mere  idle  form.  They  could 
not  lawfully  see  it,  nor  obey  it.  As  to  them 
^he  proceedings  were  wholly  void  and  in- 
operative. How  much  better  would  have 
'been  a  notice  left  at  their  late  residence  or 
place  of  business  in  Memphis?'' 

In  a  recent  case  decided  by  the  Superior 
«onrt  of  Chicago  (I/ife  Ins.  Co.  v.  Hall  & 
al.,  7  Amer.  I/.  Reg.,  new  series,  p.  606), 
it  was  held  that  the  publication  of  notice  in 
^  newspaper  in  Chicago,  of  a  sutt  depend- 
ing in  that  city,  addressed  to  parties  resid- 
ing in  I^uisiana,  within  the  Confederate 
lines,  during  the  late  war,  has  no  validity, 
and  is  void.  The  court  said:  **The  only 
principle  upon  which  it  could  be  justified 
would  be,  that  the  debtor,  being  an  enemy, 
had  no  rights  which  a  court  of  justice  was 
'bound  to  respect.*'  To  divest  a  man  of  his 
rights  or  property  on  such  a  notice,  the 
court  says,  ."could  rest  only  on  a  basis 
841  of  robbery.  *  *  *How  much  better  would 
be  a  notice  left  at  his  abandoned  place 
of  business  or  residence  than  in  the  hands 
of  his  enemy? 

The  New  York  case  of  Harden  v.  Boyce 
i39  Barb.  Supr.  Court  R.,  p.  426)  is  still  more 
directly  in  point.  That  was  an  action 
against  the  indorser  of  a  negotiable  note 
made  in  New  York  October  1st,  1860,  and 
payable  at  the  Bank  of  the  Republic  twelve 
months  after  date.  The  note  at  maturity, 
in  October  1861,  was  presented  at  the  Bank 
of  the  Republic,  and  payment  demanded 
and  refused,  and  thereupon  protested. 
Notice  of  the  dishonor  of  the  note  to  the  de- 
fendant, the  indorser,  who  was  a  resident  of 
Oreenville,  South  Carolina,  and  within  the 
Confederate  lines  at  the  date  of  the  protest, 
-was  deposited  in  the  post  office,  directed  to 
liim  at  his  residence.  It  was  held  that  the 
notice  was  a  nullity.  Brady,  J.  who  delivered 
the  opinion  of  the  court,  in  a  very  clear 
^nd   condensed   opinion,     says:     **When   a 


war  is  commenced  between  nations  it 
arrests  eo  instanti  all  commercial  intercourse 
and  voluntary  communication  with  the 
enemy  without  permission  of  the  govern- 
ment; and  the  citizens  or  subjects  of  one 
belligerent  become  the  enemies  of  the  other, 
and  of  all  its  citizens  or  subjects. ' '  ( Citing 
Griswold  v.  Waddington,  16  Johns.  438; 
The  Rapid,  8  Cranch  161 ;  and  The  Julia, 
Id.  193.)  ** And  these  results  of  war  inter 
gentes  (he  says)  were  substantially  applied 
to  the  citizens  of  the  Confederate  States 
during  the  late  war."  Then  referring  to 
numerous  cases  sustaining  this  proposi- 
tion he  thus  concludes:  "The  existence  and 
character  of  the  hostilities  mentioned,  and 
the  consequences  flowing  therefrom,  ren- 
dered the  attempted  service  of  notice  of  pro- 
test on  the  defendant  a  nullity.  The  defend- 
ant's engagement  was  a  conditional  one,  to 
be  made  absolute  upon  the  observance 

842  of  such  formulae  *as  are  prescribed 
by   law,    unless  waived  or  'rendered 

unnecessary  by  facts  and  circumstances 
attending  the  maturity,  demand  and  refusal 
of  payment  recognized  by  commercial  law. 
In  this  case  there  was  no  pretence  that  notice 
of  dishonor  had  been  waived  or  was  nec- 
essary (unnecessary),  and  the  defendant 
was  therefore  entitled  to  it.  The  plaintiff 
was  under  no  obligation  to  send  it  as  long 
as  the  impediment  occasioned  by  war  ex- 
isted. »  •  »  It  was  his  duty,  however, 
to  send  it  when  the  interruption  of  inter- 
course ceased."  And  such  is  declared  to  be 
the  law  by  Chitty  and  Kd wards.  Edwards 
on  Bills  and  Promiss.  Notes,  458-9.  See 
also  3  Wend.  R.  488;  6  East's  R.  16. 

I  think  it  must  then  be  conceded,  upon 
reason  and  authority,  that  the  attempted 
service  of  notice  on  the  indorser  in  this  case 
was  wholly  inoperative  and  void;  and  that 
to  fix  his  liability,  in  other  words,  to  make 
absolute  his  conditional  contract  to  pay  the 
notes,  it  was  necessary  that  the  holder  should 
have  notified  him  of  their  dishonor  in  a 
reasonable  time  after  the  impediment  was 
removed,  by  the  termination  of  the  war. 

This  conclusion  is  irresistible  unless  it 
can  be  successfully  maintained,  that  Wm. 
N.  McVeigh  by  abandoning  his  residence 
and  place  of  business  in  Alexandria  to  keep 
within  the  Confederate  lines  and  under  the 
protection  of  the  Confederate  government, 
forfeited  his  right  to  notice  and  made  his 
contracts  absolute. 

He  violated  no  condition  or  requirement 
of  his  contracts,  expressed  or  implied,  by 
removing  from  his  residence  and  place  of 
business  in  Alexandria  before  the  maturity 
of  the  notes, — nor  did  the  makers.  If  he 
(the  indorser)  chose  to  leave  Alexandria 
and  remove  to  any  part  of  Virginia,  or  to 
another  State,  or  beyond  the  seas,  he 
would  thereby  have  violated  no  obliga- 

843  tion  *of  his  contract.     And  it  would 
have  been  necessary  for  the  holder  to 

have  followed  him  with  notice  of  the  dis- 
honor, in  order  to  hold  him  liable,  if  he 
knew  where  he  was,  or  could  find  out  by 
reasonable  inquiry,  and  due  diligence. 
Story  on  Promis.  Notes  |  316.     Wm.  N.  Mc- 
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Veigh,  like  Benjamin  Daj,  in  Dean  v. 
Nelson  supra,  never  left  the  Confederacy. 
He  w^as  in  the  Confederacy  when  the  war 
commenced,  at  the  place  where  the  notes 
were  made,  indorsed  and  payable,  and  like 
Day  he  never  left  it. 

It  was  not  leaving  his  home  and  place 
of  business,  which  he  had  a  right  to  do 
under  his  contract,  which  prevented  its  ex- 
ecution, or  caused  its  suspension.  It  was 
the  war,  for  which  he  was  not  responsible, 
and  which  he  doubtless  regarded  as  a  great 
public  calamity.  But  as  it  had  burst  upon 
the  country  it  threw  upon  him,  as  it  did 
upon  others,  the  necessity  of  deciding  ques- 
tions of  duty  and  responsibility  for  himself 
as  a  citizen.  It  was  a  war  which  divided 
states  and  communities,  and  individuals, 
that  were  before  under  one  common  federal 
government.  But  these  individuals  were 
also  amenable  to  their  local  state  govern- 
ments, which  still  retained  their  powers  of 
sovereignty,  except  only  so  far  as  they  had 
delegated  a  part  of  them  to  the  general 
government  by  the  bond  of  union.  To 
their  respective  state  governments  the  citi- 
zens of  each  owed  allegiance,  qualified  only 
by  the  powers  which  had  been  delegated  to 
the  common  government.  In  this  unhappy 
conflict  between  states  and  sections  the  cit- 
izen had  to  decide  for  himself,  on  which  side 
of  the  conflict  his  duty  placed  him.  And  it 
being  a  civil  war,  and  having  been  previous 
to  the  removal  of  the  McVeighs  from  Alex- 
andria, recognized  as  such  by  the  govern- 
ment at  Washington,  the   citizen   had   the 

right  of  election,  to  which  side  he 
844>    would  *adhere.     It  was  so  held  by  the 

Supreme  court  of  the  U.  S.  Inglis  v. 
Trustees  of  the  Sailor's  Snug  Harbor,  3 
Peters  R.  99.  Mr.  Justice  Thompson  de- 
livering the  opinion  of  the  court  says,  **Thi8 
right  of  election  must  necessarily  exist  in 
all  revolutions  like  ours,  and  is  so  well  es- 
tablished by  adjudged  cases,  that  it  is 
entirely  unnecessary  to  enter  into  an  exam- 
ination of  the  authorities."  Mr.  Justice 
Story,  who  dissented  from  the  opinion  of 
the  court  on  some  points,  concurred  on  this 
point.  He  says,  ** Under  the  peculiar  cir- 
cumstances of  the  revolution,  the  general, 
I  do  not  say  the  universal,  principle  adopted 
was,  to  consider  all  persons,  whether  natives 
or  inhabitants,  upon  the  occurrence  of  the 
revolution f  entitled  to  make  their  choice ^ 
either  to  remain  subjects  of  the  British 
crown,  or  to  become  members  of  the  United 
States."  (The  italics  are  mine).  Again 
he  says,  '*It  appears  to  me  that  there  is 
sound  sense  and  public  policy  on  the  doc- 
trine, and  there  is  no  pretence  to  say  that 
it  is  incompatible  with  the  known  law,  or 
general  usages  of  nations." 

But  the  decision  of  this  question  is  not 
necessary  to  the  decision  of  this  cause. 
For  if  in  a  political  aspect  the  McVeighs 
had  not  the  right  of  election,  and  were 
guilty  of  an  offence  against  the  public  in 
electing  to  go  with  the  Confederacy,  for 
which  they  might  be  held  responsible  in  a 
prosecution,  they  cannot   by  reason  thereof 


be  held  liable  to  this   private  party  beyond 
their  undertaking  in  the  contract. 

It  seems  that  McVeigh  elected  to  adhcte 
to  his  native  state  of  Virginia,  which  had 
withdrawn  from  the  Federal  union  and 
united  with  the  Southern  Confederacj. 
And  earnest  and  deep  and  overpoweria; 
must  have  been  his  convictions  of  dntj 
846  to  have  impelled  *him  to  so  great  & 
sacrifice  of  property,  comfort,  and 
material  prosperity,  as  he  made  by  this 
decision. 

It  is  not  like  the  case  of  a  man  abaentinf 
himself  from  his  home,  or  absconding,  to 
evade  notice,  or  to  avoid  a  just  responsi- 
bility. Wm.  N.  McVeigh  by  leaving,  sacri- 
ficed large  pecuniary  interests  and  left  a 
valuable  estate  at  the  mercy  of  the  invader. 
It  cannot  be  doubted,  that  he  was  impelled 
to  this  great  pecuniary  sacrifice  by  a  high 
sense  of  duty  and  moral  feeling;  like 
thousand  of  as  generous,  virtuous,  honor- 
able and  patriotic  men,  as  ever  lived  in  anj 
age  or  in  any  land — many  of  whose  names, 
by  their  exalted  virtues,  will  adorn  the 
annals  of  time  till  time  shall  be  no  more. 
No  one  will  be  disposed  to  attribute  ignoble 
motives  to  Wm.  N.  McVeigh,  or  McVeigh 
&  Son,  whether  they  regard  them  aa  right 
or  wrong  in  their  convictions;  a  qnestios 
which  it  is  not  necessary  to  decide,  and 
which  it  would  be  futile  and  to  no  purpoie 
to  investigate  in  this  opinion. 

As  McVeigh  violated  no  requirement  nor 
condition  of  his  contract,  to  hold  that  be 
forfeited  it  to  the  bank  by  an  infraction  of 
a  public  duty  would  be  tantamount  to  sub- 
jecting him  to  confiscation,  not  to  the  gor- 
ernment,  but  to  a  private  party  to  a  contract 
which  he  had  not  violated;  a  oonclnsioo 
which  must  be  repulsive  to  every  fair  mind. 
If  he  were  liable  to  this  sort  of  punishment 
or  forfeiture,  how  would  it  be  with  those 
Confederates  who  did  not  recede  before  the 
advancing  armies  of  the  United  States,  bot 
met   them,    and     invaded     their    territory? 

I  cannot  see  that  the  McVeighs  differ 
from  all  other  non-combatant  Confederates 
who  were  hostile  to  the  United  States  as  a 
power  that  was  waging  war  against  their 
state.  They  did  not  leave  their  country  to 
carry  on  hostilities  against  it.  And 
846  if  they  had,  the  public  offence  *coii]d 
not  create  an  obligation  on  the  part 
of  Wm.  N.  McVeigh,  to  pay  to  a  private 
party  a  debt  which  his  contract  did  not 
bind  him  to  pay.  He  did  not  leave  his 
state.  He  elected  to  adhere  to  the  Confed- 
eracy In  the  conflict  of  arms,  and  endeavored 
to  keep  within  its  military  lines  and  under 
the  protection  of  its  flag.  If  he  were  wrong, 
it  could  not  entitle  a  private  party  to  coerce 
him  to  pay  further  than  his  contract  bound 
him.  Nor  can  we  say  that  the  McVeighs 
of  their  free  will  abandoned  their  homes 
in  Alexandria.  It  cannot  justly  be  said, 
that  a  man  voluntarily  does  that  which  if 
he  did  not  do  he  would  t)e  in  danger  of  loss 
of  life  or  lit)erty  from  a  power  which  it  was 
impossible  for  him  to  resist,  or  be  required 
to  subject  himself  to  moral  degradation. 
Such  the  McVeighs  most  probably  regarded 
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tb^  alternative  presented   to  them.     And  if 
thoug^h  they   were  mistaken,  it   cannot 
said  that  they  yolnntarily  abandoned  their 


Sut  however  Wm.  N.  McVeigh's  removal 
:f  z~oin  Alexandria  may  be  regarded  as  a 
political  question,  in  that  respect  we  have 
ziothing  to  do  with  it.  We  have  seen  that 
t^yr  his  removal  he  violated  no  part  of  his 
contract  with  the  holder  of  the  notes  in 
question,  and  that  if  guilty  of  an  infraction 
of  a  public  duty  that  coiUd  not  create  in 
l&lxn  a  private  obligation  to  pay  money  to 
t:lse  holder  which  by  his  contract  he  is  not 
li.a.ble  to  pay.  He  is  not  asking  aid  of  the 
oonrts  to  relieve  him  from  the  operation  of 
le^fal  proceedings,  or  from  the  effect  of  his 
a.t9senting  himself  from  his  home.  And  in 
t^his  there  is  a  broad  distinction  between 
omr  case  and  I^udlow  v.  Ramsey. 

I  am  further  of  opinion,  that   the  court 
a-red,  in  overruling  the    motion  for  a  new 
txdal,  the  verdict  being  plainly   contrary  to 
t:lie  law,  as  herein  expressed,  and  to  the  first 
and  second  instructions  given   by  the 
847     *court  for  the  defendant.     It   is  said 
that   the     McVeighs    had     not   been 
domiQiled  in  Virginia  outside  of  the  Union 
lines,    because   they   left    their  homes    in 
^Vlexandria  with  the  intention  of  returning. 
r^et  it  be  that  thev  did — that  they   expect^ 
the    enemy   would   be    expelled,  and   they 
^vronld    be   able  to   return    even   before  the 
maturity  of  their  notes.     They    were  griev- 
ously disappointed.     They  found  that  at  the 
date  of   the  maturity   of  these  notes,   and 
before  and  afterwards,  as    long  as  the  war 
lasted,  there  was  an  impassable  barrier  be- 
tween  them    and   their    former   homes    in 
Alexandria  and  the   holder  of  these  notes. 
But  did  we  not  hold,  in  Hutchison  v.  Tay- 
lor, 25  Gratt.  536,  Judge  Christian  delivering 
the    opinion,   that  Hutchison    had  changed 
his  domicil,  and    become  domiciled  in  Vir- 
ginia although  he  may  have  left  Washing- 
ton with  the   intention   of  returning?    and 
that  he  and   his  partner   Taylor,   who  re- 
mained  in    Washington,    thereby    became 
enemies;  and   upon  that   ground  that  the 
partnership  was  dissolved?    One  rule  ought 
not   to   be  applied  to  Hutchison,  and  a  dif- 
ferent rule  to  McVeigh,  under  substantially 
the  same  circumstances. 

As  well  might  it  be  held  that  General  Lee 
had  not  changed  his  domicil,  and  that  a 
notice  left  at  Arlington  after  it  fell  under 
the  dominion  of  the  enemy,  as  his  place  of 
residence,  was  a  good  service,  as  to  hold 
that  the  notice  was  good  in  the  case  before 
us.  He  brought  his  family  away ;  but  sup- 
pose he  left  furniture,  books,  papers  and 
servants  too,  as  I  think  he  did,  would  that 
validate  the  notice? 

The  grave  question  for  this  court  to  deter- 
mine, is  the  legal  liability  of  Wm.  N.  Mc- 
Veigh under  these  contracts  as  indorser. 
And  if  it  were  a  fact  that  orphans  and 
widows  would  he  affected  by  our  decision, 
and  I  do  not  know  whether  they  will 
848  or  not,  I  am  at  a  *loss  to  know  what 
aid  it  can  give  us  in  coming  to  a  right 
conclusion.    If   Wm.    N.    McVeigh    is   not 


liable  to  pay  them  by  his  contract,  as  implied 
by  his  indorsation,  according  to  commer- 
cial law  and  usage,  there  is  no  obligation 
on  him,  moral  or  legal,  to  pay  them,  even 
though  orphans  and  widows  had  an  interest 
in  them.  He  only  undertook  to  pay  them, 
as  we  have  seen,  on  the  compliance  of  the 
holder  with  certain  precedent  conditions, 
one  of  which  was  due  notice  of  their  dis- 
honor. And  in  as  much  as  the  holder  could 
not  comply  with  that  condition  by  reason  of 
the  war,  the  contract  was  suspended,  and 
the  holder  was  excused  from  giving  the 
notice  until  the  impediment  was  removed, 
which,  in  this  case,  was  the  termination  of 
the  war.  In  such  case  Chief  Justice  Mar- 
shall says,  in  Hopkirk  v.  Page,  2  Brock.  R. 
20-34:  **To  charge  the  drawer,  notice  of  the 
dishonor  of  his  bill  ought  to  be  given  within 
a  reasonable  time  after  the  removal  of  the 
impediment. ' ' 

Notice  to  the  indorser  cannot  be  presumed, 
as  has  been  contended,  from  the  fact  of  pay- 
ment to  the  branch  bank  during  the  war  in. 
Confederate  money.  The  payment  was 
made  by  the  makers,  and  accepted  by  the 
branch  of  the  Bank  of  the  Old  Dominion  on 
the  30th  of  May  1864.  The  makers,  of 
course,  then  knew  that  they  had  not  been 
paid.  And  if  the  fact  of  payment  was  com- 
municated to  the  indorser,  which  is  also 
probable,  the  inference  for  him  was  plain 
that  they  had  not  been  previously  paid. 
But  it  is  not  fair  to  presume  from  that  fact 
that  he  inferred,  or  had  reason  to  believe, 
that  they  had  been  protested  at  maturity, 
when  he  knew  that  no  demand  of  payment 
had  been  made,  or  could  have  been  made. 
It  was  natural  that  the  makers,  knowing 
that  the  notes  were  not  paid,  would  avail 
themselves  of  the  authority  given  by 
840  the  *act  of  assembly  in  such  cases  to 
pay  them,  if  they  had  the  means  to 
pay  them,  and  the  branch  bank  was  will- 
ing to  receive  payment  in  such  currency  as 
all  the  other  banks  of  the  commonwealth 
were  receiving. 

No  presumption  can  be  raised  from  this 
fact,  in  connection  with  the  fact,  that  sub- 
sequently, said  act  of  assembly  was  held  to 
be  unconstitutional  by  a  majority  of  this 
court,  so  far  as  it  authorized  payments  to  be 
made  in  such  cases  to  the  branch,  bank, 
that  the  indorser  knew  in  a  reasonable 
time  after  communication  was  restored  by 
the  termination  of  the  war  or  had  any  reason 
to  believe,  that  said  notes  were  unpaid, 
and  that  the  bank  looked  to  him  for  pay- 
ment. That  decision  was  made  more  than 
five  years  after  the  termination  of  the  war; 
and  until  then  no  judicial  doubt,  had  ever 
been  suggested,  as  to  the  constitutionality 
of  the  law,  or  as  to  the  validity  of  payments 
made  by  its  authority.  But  it  had  received 
high  judicial  approval  and  sanction  as  far 
as  it  had  been  passed  on  by  the  courts. 

No  notice  had  been  given  to  the  indorser 
by  the  mother  bank  within  a  reasonable 
time  after  the  termination  of  the  war,  that 
she  repudiated  the  payment  made  by  the 
makers  of  her  branch,  and  looked  to  him 
for  payment.    But  on  the  contrary,  as  soon 
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after  the  war  as  the  fall  of  1865,  the  mother 
bank  appropriated  all  the  assets  of  her 
branch,  including  the  proceeds  of  the  pay- 
ment made  by  the  makers  of  these  notes, 
without  even  an  offer,  so  far  as  this  record 
shows,  to  return  to  the  makers  the  value  of 
the  Confederate  money  paid  by  them,  or  to 
credit  it  on  their  notes. 

So  far  from   these   facts   raising  a   pre- 
sumption, that  the  indorser  had  notice  in  a 
reasonable  time,   after   the   termination    of 
the  war,  and  the  restoration   of  com- 

850  munication   'between     him    and    the 
bank,  that  the  notes   in   question  had 

not  been  paid,  and  that  they  had  been  dis- 
honored, and  that  the  bank  looked  to  him 
for  payment,  the  presumption  is  the  other 
way.  They  raise  a  strong  presumption 
amounting  in  fact  to  an  assurance,  that 
the  notes  were  discharged,  and  that  the  bank 
did  not  look  to  him  for  payment.  Judge 
Marshall  says,  in  Ogden  v.  Saunders,  12 
Wheat.  R.  213-14,  *  *He, '  'meaning:  the  drawer, 
**has  a  right  to  expect  notice  of  its  non-per- 
formance, because  his  conduct  may  be 
materially  influenced  by  this  failure  of 
the  drawee.  He  ought  to  have  notice  that 
his  bill  is  disgraced,  because  this  notice 
enables  him  to  take  measures  for  his  own 
security."  The  same  is  applicable  to  the 
indorser  of  a  note.  And  if  Wm.  N.  Mc- 
Veigh had  received  due  notice  of  the  non- 
payment of  the  notes,  and  that  the  bank 
looked  to  him  for  payment,  he  might  have 
taken  measures  for  his  security. 

But  it  is  said,  it  was  the  duty  of  the  in- 
dorser to  have  made  inquiry  himself,  of  the 
holder  of  the  notes  whether  they  had  been 
paid,  or  whether  they  had  been  dishonored 
and  he  was  looked  to  for  payment,  and  that 
inasmuch  as  he  did  not  do  so  he  is  liable 
to  pay.  This,  it  seems  to  me,  would  in-^ 
troduce  a  new  principle  into  the  commercial 
law,  and  totally  change  the  character  of 
an  indorser's  contract,  as  it  has  already 
been  explained.  The  fact  that  the  indorser 
was  the  president  of  the  bank  cannot  afi^ect 
the  question  of  his  liability.  He  stands 
precisely  upon  the  footing,  as  to  his  rights 
and  liabilities  that  he  would  if  he  were  not 
president,  and  can  be  held  liable  no  further 
than  his  contract  makes  him  liable.  Did 
we  not  hold  but  recently,  in  a  case  decided 
at  Staunton,  and  not  yet  reported.  Christian 
J.   delivering   the  opinion,    in    which 

851  *we  all  concurred,  the   case  of  Tardy 
V.  Boyd,  that   Boyd   as   indorser   was 

discharged  from  liability  to  pay  the  debt, 
for  want  of  notice  of  its  dishonor,  although 
he  was  a  director  of  the  bank,  and  after- 
wards offered  to  pay  it  in  Confederate 
money?  But  McVeigh  in  fact  ceased  to  be 
president  of  the  bank  before  any  of  these 
notes  matured;  was  never  afterwards  privy 
to  its  proceedings,  and  was  cut  off  from  all 
communication  with  it. 

With  regard  to  the  instructions,  as  this 
opinion  has  already  occupied  so  much  of  our 
time,  I  will  only  say,  that  so  far  as  the  in- 
structions are  in  harmony  with  the  prin- 
ciples herein  declared,  they  are  proper  to  be 
g'iven  to  the  jury,  and  so  far  as  they  are  in 


conflict    with  them,    they  ought  to  be  re- 
fused. 

I  am  of  opinion  upon  the  whole  to  reverse 
the  judgment  of  the  court  below  with  coiti, 
and  to  remand  the  cause,  to  be  proceeded 
with  in  conformity  with  the  principles 
herein  declared. 

Christian  J.  concurred  in  the  opinion  of 
Moncure  P. 

Staples  J.  was  of  opinion  that  the  noticei 
left  at  the  defendant  Wm.  N.  McVeigh*! 
house  and  the  bank  were  not  sufficient;  and 
that  notice  of  the  dishonor  of  the  nota 
should  have  been  given  after  the  close  of 
the  war  in  a  reasonable  time.  He  ooncnrred 
in  the  opinion  of  Anderson  J.  on  the  ques- 
tion of  the  sufificiency  of  the  notice.  In  all 
other  respects  he  concurred  in  the  opinion 
of  Moncure  P. 

Bouldin  J.  concurred  in  omnibus  in  the 
opinion  of  Anderson  J. 

The  judgment  was  as  follows: 

862  *The  court  is  of  opinion,  forreaaoos 
stated  in   writing   and   filed  with  the 

record,  that  the  judgment  of  the  court  below 
is  erroneous,  and  that  whilst  it  did  not  en- 
in  refusing  to  give  the  fifth,  eighth,  ninth 
and  eleventh  instructions  moved  by  the 
plaintiff  below,  or  in  giving  the  first,  sec- 
ond, fourth,  fifth,  eighth,  ninth,  and  teoth 
instructions  moved  by  the  defendant,  it  did 
err  in  giving  the  second  and  third  instrnc- 
tions  moved  by  the  said  plaintiff.  The 
court  is  further  of  opinion  that  the  nottcet 
addressed  to  Wm.  N.  McVeigh,  delivered  to 
his  white  servant  at  his  residence  in  Alex- 
andria, and  the  notice  delivered  to  Ramsay 
at  the  Bank  of  the  Old  Dominion,  under  the 
facts  and  circumstances  disclosed  by  the 
record,  were  insufficient  in  law;  and  that 
in  order  to  bind  the  said  McVeigh  as  in- 
dorser, it  was  incumbent  upon  the  defend- 
ant in  error,  within  a  reasonable  time  after 
communication  was  restored  between  the 
parties  by  the  termination  of  the  war,  to 
give  the  said  indorser  notice  of  the  non- 
payment and  dishonor  of  the  notes  in  con- 
troversy, which  were  indorsed  by  him  foe 
the  accommodation  of  the  makers.  And  as 
to  the  other  two  notes  which  do  not  appear 
to  have  been  indorsed  for  the  accommodation 
of  the  makers,  there  is  no  error  in  the 
fourth  instruction  given  by  the  court  for 
the  plaintiff  with  regard  to  them;  and  that 
for  the  foregoing  reasons  which  are  more 
fully  set  forth  in  the  opinion  filed  with  the 
record  as  aforesaid,  the  court  erred  in  refus- 
ing to  give  the  defendant's  third  instruction* 
and  also  in  overruling  his  motion  for  a  nev 
trial. 

It  is  therefore  considered   that   the  judg- 
ment of  the  Corporation  court  of  the  city  of 
Alexandria  be   reversed   and    annulled,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the    plaintiff   in  error.    And 

863  *that  the  defendant  in  error  do  pay  to 
the   plaintiff   in    error    his   costs  ex- 
pended in  the  prosecution  of  his  writ  of  su- 
persedeas here.     And  the  cause  is  remanded 
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to  said  Corporation  court  for  further  pro- 
ceedings therein  in  conformity  with  the 
principles  herein  declared,  and  in  the  opin- 
ion of  the  court  filed  with  the  record. 

Jndirment  reversed. 


S64>        *West  Rockingham  Mutual  Fire  Ins. 

Co.  V.  Sheets  &  Co. 

Noyember  Term.  1875,  Richmond. 
Absent,  Bonij>iN,  J. 

I.  Fire  Insurance— Pleadiiii:.— In  an  action  on  a  policy 
of  insurance  on  bnildln^TB.  if  tbe  declaration  is 
^framed  as  authorized  by  the  statute.  Code  of  1878, 
~<:b.  30.  f  44,  it  ouirht  regularly  perhaps  to  notice  the 
fact,  that  the  policy  or  a  sworn  copy  of  it  is  filed 
with  It 

a.  Saaie— Saoie— ObJectloiM  to— Appellate  Court.- Bat 
when  it  does  not  so  appear  that  the  policy  was  filed 
'With  the  declaration,  yet  If  the  parties  proceed  in 
the  case  without  its  being  called  for  by  the  defend- 
ant, and  it  is  obvloui  that  the  defendant  knew 
/what  it  was  without  calling  for  it,  the  objection 
that  it  was  not  filed  with  the  declaration  cannot 
be  taken  for  the  first  time  in  the  appellate  court 
though  there  was  a  demurrer  to  the  declaration. 

a.  Sutf  Coaatructloo  of  Policy— Notice  of  Lom.— S  k. 
Co.  have  a  policy  of  insurance  against  fire  on  build- 
inffs  in  a  company  of  which  B  is  president.  The 
buildings  are  burned:  and  two  days  after  the  fire 
S  writes  to  R  describing  the  fire,  and  stating  the 
loss,  and  then  referring  to  what  will  be  necessary 
to  be  done  by  the  company,  and  expressing  himself 
a»  wlshing^  to  comply  strictly  with  the  rules  and 
regulations  of  the  company.  Upon  the  receipt 
of  this  letter  by  R  the  company  proceed  to  act 
upon  it  The  letter  having  been  intended  by  S  as 
the  notice  required  by  the  policy,  and  the  company 
haviugr  acted  upon  it  as  such,  the  fact  that  it  was 
not  signed  by  S  &  Ck>..  or  addressed  to  R  as  presi- 
dent of  the  company,  or  to  the  company,  as  re- 
quire^  by  its  rules,  will  be  considered  as  waived, 
and  the  letter  is  competent  evidence  of  notice. 

4.  Saais -Same  —  Proofs  —  Waiver— If  the  evidence 
shows  that  the  preliminary  proofs,  required  by  a 
policy  of  insurance,  have  been  waived  by  the  com- 
pany, the  insured  is  entitled  to  recover,  though  no 
such  proofs  were  in  fact  taken. 

5.  Saute-Same—Saaie— Same.— Where,  when  an  in- 
surauce  company  is  Informed  of  a  fire  by  the 

insured,  and  the  company  not  saying  any- 
855     thing  about  the  preliminary  ^proofs,  proceed 

to  enquire  whether  the  Insurance  is  valid 
upon  a  specific  ground  independent  of  these  proofs, 
and  decide  that  upon  this  specific  ground  the 
insurance  is  not  valid;  this  is  a  waiver  of  all  objec- 
tion to  the  insnfllclency  of  these  proofs. 
^  Same— Constitution  of  Company  —  Creditors.— By 
the  constitution  of  a  Mutual  Assurance  Company, 
no  person  who  has  claimed  a  homestead  exemp- 
tion shall  be  a  member  of  the  company.  One  of 
the  members  of  the  firm  of  S&  Co.  has  claimed  his 
home'itead :  and  S  &  Co.  slirn  the  constitution  and 
take  out  a  policy  on  their  partnership  property. 
.The  fact  that  one  of  the  partners  has  claimed  his 
homestead  does  not  impair  the  validity  of  the 
policy  issued  to  the  partnership. 

See  noU  on  '*Flre  Insurance  Generally,"  appended 
to  Mat,  etc.,  Sa  v.  Holt,  29  Gratt  612. 


7.  Same— Same— Failure  to  Voluntarily  State  Title.— 

If  a  policy  of  insurance  does  not  require  that  the 
insured  shall  kive  in  the  liens  or  incumbrances  on 
the  property  insured,  or  state  what  is  his  title  to 
it  and  no  questions  are  asked  of  the  insured  by 
the  insurer,  the  policy  is  not  avoided  by  the  failure 
of  the  insured,  without  any  fraudulent  intent,  to 
mention  a  lieu  upon  it 

8.  Same— nisreprecentatlona  of  Insured.— If  there  be 
a  warranty,  or  a  representation,  which  amounts 
to  warranty,  that  there  are  no  incumbrances  on 
the  property  insured,  whether  such  warranty  or 
representation  be  given  in  answer  to  a  question  or 
not  if  it  be  untrue  the  policy  is  void,  even  though 
the  insured  was  not  guilty  of  actual  fraud. 

9.  Same— Performance  of  Conditions- Waiver.— In  the 
declaration  on  a  policy  of  insurance  framed  under 
the  statute,  plaintiffs  say  they  have  performed  on 
their  part  all  the  conditions  of  the  policy,  and  have 
violated  none  of  its  prohibitions.  Under  this  decla- 
ration they  may  prove  a  waiver  of  performance  of 
the  conditions  of  the  policy  by  the  insurer:  and 
this  will  be  equivalent  to  proof  of  the  performance 
of  such  conditions. 

This  case  was  argued  at  the  September 
term  of  the  court  at  Staunton,  and  was  de- 
cided at  the  November  term  in  Richmond. 
The  case  is  sufficiently  stated  by  Judge 
Moncure  in  his  opinion. 

Compton,  for  the  appellants. 

Jno.  Paul  and  Haas,  for  the  appellees. 

Moncure  P.  This  is  a  supersedeas  to  a 
judgment  of  the  Circuit  court  of  Rock- 
866  Ingham  county,  rendered  on  *the  16th 
day  of  September  1874,  affirming  a 
judgment  of  the  county  court  of  said 
county,  rendered  on  the  10th  day  of  June 
1873,  in  an  action  of  assumpsit  brought  by 
Felix  T.  Sheets  &  Co.  against  The  West 
Rockingham  Mutual  Fire  Insurance  Com- 
pany, founded  on  a  policy  of  insurance 
whereby  the  said  company  insured  a  certain 
paper  mill,  machinery  and  buildings  con- 
nected therewith,  belonging  to  the  said 
plaintiffs.  The  declaration  contained  but 
one  count,  which  was  special,  though  in 
the  general  form  authorized  by  the  Code, 
chap.  36,  sec.  44.  There  was  a  bill  of  par- 
ticulars filed  with  the  declaration,  charging 
the  defendant  as  Dr.  to  the  plaintiff,  '*1872, 
July  17th.  To  loss  by  destruction  of  paper 
mill  and  machinery  by  fire,  and  of  damage 
of  house  designated  in  policy  of  insurance 
as  No.  3,  $6,266." 

The  defendant  demurred  to  the  declara- 
tion, and  plead  non-assumpsit;  and  the 
plaintiff  joined  in  the  demurrer,  and  replied 
generally  to  the  plea.  The  demurrer  being 
argued  was  overruled  by  the  court.  The 
defendant  then  offered  to  file  several  pleas, 
to  which  the  plaintiffs  objected;  but  the 
court  overruled  the  objection,  and  permitted 
the  pleas  to  be  filed ;  to  which  the  plaintiffs 
replied  generally,  and  thereupon  the  issues 
were  tried  by  a  jury,  which  rendered  a  ver- 
dict for  the  plaintiffs,  and  assessed  their 
damages  at  $4,930.44,  with  interest  from 
the  7th  of  September  1872  until  paid.  The 
defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial ;  which  motion 
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the   court  overruled;  and  judgment  was  ac- 
cordingly rendered  on  the  verdict. 

Three  bills  of  exception  were  tendered  by 
the  defendant  and  signed  by  the  court,  dur- 
ing the  progress  of  the  trial  of  the  case, 
which  will  be  noticed  in  detail  hereafter. 
The  defendant  applied  to  the  judge  of 
867  the  *said  Circuit  court  for  a  super- 
sedeas to  the  said  judgment  of  the 
County  court;  which  was  accordingly 
awarded.  The  Circuit  court  afterwards 
heard  the  case  upon  the  said  supersedeas, 
and  affirmed  the  said  judg^ept  of  the 
County  court.  The  defendant  then  applied 
to  a  judge  of  this  court  for  a  supersedeas  to 
the  said  judgment  of  the  Circuit  court; 
which  was  accordingly  awarded:  and  that 
is  the  case  which  we  now  have  to  dispose  of. 
Sundry  errors  in  the  judgment  of  the  Cir- 
cuit court,  affirming  the  judgment  of  the 
County  court,  are  assigned  in  the  petition 
to  this  court  for  a  supersedeas ;  which  errors 
we  will  notice  in  the  order  of  their  assign- 
ment. 

•* First — The  County  court  erred  in  over- 
ruling the  demurrer  to  the  plaintiff's  decla- 
ration. The  act  of  assembly,  approved 
February  8,  1872,  which  simplifies  declara- 
tions on  policies  of  insurance,  and  on  which 
the  plaintiff  relied,  requires  the  plaintiff  to 
file  with  his  declaration  the  original  policy 
of  insurance  or  a  sworn  copy  thereof; 
neither  of  which  was  done  in  this  case. 
The  declaration  therefore  was  not  sufficient 
under  the  statute.  The  declaration  should, 
therefore,  have  set  forth  every  condition  or 
promise  of  said  policy,  and  an  averment 
that  the  plaintiff  had  observed  the  same, 
seriatim.  Code  of  1873,  chapter  36,  sec.  44, 
page  372.  The  demurrer  therefore  should 
have  been  sustained." 

It  does  not  appear  from  the  record  whether 
the  policy  was  filed  with  the  declaration  or 
not.  It  ought  regularly  perhaps,  to  have 
been  noticed  in  the  declaration  as  having 
been  filed  therewith.  It  was  in  possession 
of  the  plaintiffs,  and  might,  easily,  have 
been  filed  therewith;  and  the  plaintiffs 
could  have  had  no  motive  for  not  filing 
858  it.  They  intended  that  it  should  *be 
considered  as  so  filed;  for  they  filed 
their  declaration  in  the  form  authorized  by 
law  in  case  the  plaintiff  files  with  his  decla- 
ration or  complaint  the  original  policy,  or 
a  sworn  copy  thereof.  If  it  Had  not  been 
actually  filed,  the  defendant  might  have 
called  for  it,  and  compelled  its  production. 
It  was  not  so  called  for,  either  because  it 
was  already  filed,  or  because  the  plaintiff 
well  knew  what  it  was,  without  calling  for 
its  production.  It  was  in  the  form  pre- 
scribed by  the  defendant,  and  in  the  same 
form  with  the  other  policies  entered  into  by 
the  defendants.  It  was  before  the  defend- 
ant when  the  special  pleas  were  prepared, 
in  which  the  terms  of  the  policy,  or  some 
of  them,  are  set  forth,  and  it  was  the  first 
evidence  which  was  introduced  by  the 
plaintiffs  on  the  trial  of  the  issues  by  the 
jury.  It  is  too  late  to  object,  for  the  first 
time,  in  the  appellate  court,  that  the  policy 
was  not   filed    with  the  declaration.     If  it 


was  not  so  filed,  and  there  was  any  error  is 
that  respect,  it  did  not  prejudice,  and  wa 
in  effect  waived  by  the  defendant. 

**2nd.  The  County  court  erred  in  pcnnit- 
ting  the  private  letter  of  F.  T.  Sheets  t» 
John  H.  Rolston  to  go  to  the  jury  as  proof 
of  notice  of  the  loss.  The  letter  was  not 
addressed  to  the  company,  nor  to  said  Rol- 
ston in  his  official  capacity  as  president; 
nor  was  it  in  the  form  required  by  the  con- 
ditions annexed  to  the  policy;  and  it  wu 
not  signed  by  said  firm  of  Felix  T.  Sheets 
&  Co.,  and  was  not  intended  as  a  notice  of 
loss.  The  4th  condition  annexed  to  the 
policy  required  the  notice  to  be  given  forth- 
with *to  the  company;'  and  intended  that 
the  notice  should  be  addressed  to  the  com- 
pany, and  signed  by  the  insured." 

This  is  the  subject  of  the  first  of  the  three 
bills  of  exception  aforesaid. 

The  notice  given  by  the  letter  here 
860  referred  to  was  *certainly  jfiven  ia 
due  time.  The  loss  occurred  on  the 
7th  of  July  1872;  the  letter  tiears  date  two 
days  thereafter,  on  the  9th  of  July,  and  was 
duly  sent  by  mail,  and  received  by  the  pres- 
ident of  the  company,  to  whom,  personaUr. 
it  was  directed.  It  is  very  specific  in  d^ 
tailing  the  facts  in  regard  to  the  fire,  and 
refers,  unmistakably,  to  a  loss  under  the 
policy  of  insurance  in  question.  It  was 
clearly  intended  to  be  a  notice  given  ia 
pursuance  of  the  policy.  After  detailinf 
the  particulars  in  regard  to  the  fire,  the 
writer  says:  **The  old  mill  is  burnt,  and  it 
will  be  necessary  to  have  some  commis- 
sioners appointed  to  assess  the  machineij 
on  hand ;  though  not  worth  much,  jet  it 
should  have  a  value  attached;  and  I  am 
informed  that  that  duty  devolves  opoo 
you,*'  &c.  • 'Wishing  to  comply  strictly 
with  the  rules  and  regulations  of  the  com- 
pany, I  shall  not  attempt  to  move  or  change 
anything  until  further  advised  by  joarsetf 
or  the  authorities  of  the  company." 

It  is  objected,  that  this  letter  was  sipied 
only  by  F.  T.  Sheets,  one  of  the  firm  of  F. 
T.  Sheets  &  Co. ;  and  was  addressed  only 
to  John  H.  Rolston  (personally),  and  not  as 
president  of  the  company.  But  it  was  in- 
tended by  the  writer,  and  perfectly  under- 
stood by  all  persons  concerned,  to  be  a 
notice  under  the  policy ;  and  the  company 
derived  from  it  all  the  benefit  which  they 
could  possibly  have  derived  from  wcha 
notice  written  in  the  most  perfect  form. 
The  company  forthwith  Jsook  action  upon  it 
as  such  a  notice,  and  after  proceeding.  •* 
invited  by  the  letter,  to  assess  the  valnew 
the  machinery  remaining  on  hand,  and  to 
consider  the  subject  and  consult  counsel  ut 
regard  to  their  liability,  they  base  thor 
defence  to  the  claim  on  a  ground  entirely 
independent  of  the  question  of  no^* 
Thereby  any  formal  objection  that  iniP»» 
have  been  made  to  the  notice,  such  as 
860  is  the  objection  now  made,  was  •clej^ 
waived ;  as  is  shown  by  the  »"|°J^ 
ities  referred  to  in  the  argument  oftne 
counsel  of  the  appellees.  Flanders  ««  '*j 
surance  518-520 ;  May  on  Insurance  56/ ; «» 
cases  cited. 
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•*3d.  The  County  court  erred  in  refusing 
to  give  the  first  instruction  as  asked  for  by 
the  defendants'  counsel,  which  correctly 
embodied  the  law.  See  Angell  on  Fire  and 
Irife  Insurance,  page  257,  sections  226,  227 
and  228 ;  also  Columbian  Insurance  Co.  v. 
Lawrence,  10  Pet.  R.  507;  and  the  Circuit 
court  erred  in  refusing  to  reverse  said  judg- 
ment of  the  County  court  upon  said  ground. ' ' 

The  defendants'  objections  to  the  action 
of  the  County  court,  upon  the  instructions 
asked  for,  are  the  subject  of  the  2d  of  the 
said  three  bills  of  exception. 

The  first  instruction  relates  to  the  neces- 
sity of  giving  the  notice  and  furnishing 
the  preliminary  proofs  required  by  the  pol- 
icy. As  asked  for,  the  1st  instruction  is  in 
these  words : 

"Ist.  That  it  was  the  duty  of  the  plain- 
tiffs, within  a  reasonable  time  after  the 
fire,  to  give  the  defendant  notice  of  their 
loss  and  damage,  and  as  soOn  thereafter  as 
possible  to  deliver  to  the  defendant  as  par- 
ticular an  account  of  the  loss  and  damage 
as  the  nature  of  the  ca^  admittebv  signed 
with  their  own  hands;  and  also  to  accom- 
pany the  same  with  their  oaths  or  affirma- 
tion, declaring  the  said  account  to  be  true 
and  just,  showing  also  the  ownership  of  th^ 
property  insured;  what  was  the  whole  cash 
Talne  of  the  subject  insured ;  in  what  man- 
ner the  buildings  insured,  or  containng  the 
subject  insured  in  the  several  parts  thereof, 
were  occupied  at  the  time  of  the  loss ;  who 
were  the  occupants  of  the  building;  and 
when  and  how  the  fire  originated,  so  far  as 
they  know  or  believe.  And  also  to  produce 
a  certificate  under  the  hand  and  seal 
861  of  a  magistrate  or  ^'notary  public,  most 
contiguous  to  the  place  of  fire,  and 
not  concerned  in  the  loss;  stating  that  he 
had  examined  the  circumstances  attending 
the  fire,  loss  or  damage  alleged ;  that  he  is 
acquainted  with  the  character  and  circum- 
stances of  the  claimants ;  and  that  he  verily 
believed  that  such  claimants  had  by  misfor- 
tune, and  without  fraud  or  evil  practice, 
sustained  loss  and  damage  to  the  subject 
insured  to  the  amount  which  such  magistrate 
or  notarv  should  certify;  and  unless  the 
jury  is  satisfied  from  the  evidence  that  the 
plaintiffs  complied  substantially  with  these 
requirements  of  the  conditions  annexed  to 
the  policy,  and  made  i^rt  of  it  before  they 
brought  this  suit,  they  must  find  for  the 
defendant." 

The  County  court  modified  this  instruc- 
tion by  adding  at  the  end  of  it  these  words : 
**Unless  they  believe  from  the  evidence  the 
defendant  waived  said  preliminary  proof;" 
and  then  gave  it  with  that  modification. 

Undoubtedly  if  the  defendant  waived  the 
preliminary  proof  the  plaintiff  was  not 
bound  to  furnish  it ;  and  if  there  was  evi- 
dence t>efore  the  jury  tending  to  show  that 
the  defendant  did  waive  the  said  prelimi- 
nary proof,  then  it  was  proper  for  the  County 
court  to  make  the  said  addition;  and  the 
jury  would  have  been  mtsl^  by  giving  the 
instruction  without  it.  Was  such  evidence 
before  the  jury? 

I  think  there  was.    The  fire  occurred  on 


the  7th  of  July  1872.  Two  days  thereafter, 
to  wit:  on  the  9th  of  July,  the  letter  before 
referred  to,  from  F.  T.  Sheets  to  Rolston* 
the  president  of  the  company,  was  written, 
giving  notice  of  the  loss,  which  was  sent 
and  received  in  due  course  of  mail.  The 
said  Rolston,  in  consequence  of  said  letter, 
called  a  meeting  of  the  board  of  directors^ 
of    said  company,   which  met  accord- 

862  ingly  in  ^Harrisonburg   on   the   15th 
of  July,  just  eififht  days  after  the  fire, 

and  six  after  the  date  of  the  letter..  At  that 
meeting,  the  burning  of  the  mill  of  Sheets- 
&  Co.  being  presented  for  consideration,  **a. 
committee  of  five  was  appointed  to  investi- 
gate the  matter  as  to  the  firm  having  taken 
the  homestead;"  and  a  general  meeting  of 
the  company  was  called  to  take  place  in  the 
courthouse  July  29th,  and  notice  of  it  was 
directed  to  be  published  in  the  Rockingham 
Register.  On  the  29th  of  July  it  seems, 
there  was  a  general  meeting  of  the  company 
according  to  the  notice;  and  there  were 
also,  at  the  same  time  and  place,  two  meet- 
ii^gtk  of  the  board  of  directors;  at  One  of 
which,  the  committee  appointed  to  investi- 
gate the  matter  of  the  homestead,  reported 
that  the  homestead  of  Vanlear  (one  of  the 
firm  of  F.  T.  Sheets  &  Co. )  was  on  record 
in  the  clerk's  office,  Staunton,  Va.,  but  the 
homestead  of  Sheets  (the  other  member) 
was  not  recorded.  At  the  same  meeting  of 
the  board,  the  caae^ol  Sheets  &  Co.  wa& 
placed  in  the  hands  of  Woodson  A.  Cp;.,.  as 
counsel  of  the  insurance  .company,  and  said 
counsel  were  to  report  to  the  board  at  a 
future  dav. 

After  the  adjournment  of  the  meetings 
held  on  the  24th  of  July  1872- -at  which  the 
only  subject  of  discussion  was,  whether  the 
plaintiffs,  or  either  of  them,  had  taken  the 
benefit  of  the  homestead  law — F.  T.  Sheets 
met  with  A.  S.  Byrd,  who  was  an  agent  of 
the  insurance  company,  to  obtain  policies 
of  insurance,  and  asked  him  what  had  been 
done  in  the  meeting.  Byrd  told  Sheets  that 
the  meeting  had  turned  the  case  over  to 
Woodson  &  Compton  as  counsel  of  the  com- 
pany for  their  opinion;  that  he  thought 
there  was  an  article  in  the  constitution 
which  operated  against  the  claim  of  the 
plaintiffs.  Byrd  then  read  the  11th  article 
of  the  constitution  and  by-laws  of  the 

863  ^company     forbidding    any     one      to 
become  a  member  who  had   taken  the 

benefit  of  the  homestead  or  bankrupt'  law, 
when  Sheets  remarked,  **that  knocks  us 
out ;  if  I  had  read  that  article  I  would  not 
have  signed  the  constitution."  Sheets  at 
the  same  time  remarked  that  his  partner, 
Vanlear,  had  taken  the  benefit  of  the  home- 
stead law,  and  had  it  recorded;  but  that  all 
that  he  (Sheets)  had  done  was  to  get  his 
counsel,  N.  K.  Trout,  to  write  a  note  to  the 
sheriff  that  he  (Sheets)  claimed  the  benefit 
of  the  homestead  law,  which  notice  Sheets 
signed  and  delivered  to  the  sheriff,  and  said 
Trout  told  him  to  be  effective  it  must  be 
recorded;  but  Sheets  did  not  execute  any 
deed  of  homestead  for  record,  and  the  notice- 
was  given  in  the  year  1870  prior  to  the  pas- 
sage of  the  homestead  act  of  June  1870.     The  - 
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notice    was  exhibited  on   the  trial,  and  is 
copied  in  the  record. 

In  Aug'ust  or  September  1872,  the  plaintiff 
Sheets  met  with  Rol&ton,  president  of  the 
insurance  company,  in  Harrisonburg,  and 
remarked  to  him  that  he  had  heard  that  the 
counsel  of  the  company  had  decided  against 
his  claim ;  to  which  Rolston  replied,  that 
he  had  so  understood,  and  that  he  did  not 
see  how  the  company  could  pay  him  unless 
the  matter  was  tested  by  a  suit:  and  Sheets 
then  informed  him  that  he  would  sue  the 
company;  and  directed  his  counsel  to  bring 
suit.  The  letter  of  July  9th,  1872,  was  the 
only  paper  which  passed  between  the  plain- 
tiffs, or  either  of  them,  and  the  company, 
until  after  the  suit  was  brought  on  the  3d  of 
October  1872;  and  no  reference  had  been 
made  in  any  conversation  between  the 
plaintiffs,  or  either  of  them,  and  the  insur- 
ance company,  or  any  of  its  agents,  about 
the  sufficiency  of  said  letter  as  notice  of  the 
loss,  or  upon  the  subject  of  the  preliminary 
proofs  required  by  sect.  4th  of  the  condi- 
tions of  insurance,  until  after  the  6th 
884  *of  November  1872,  more  than  a  month 
after  the  suit  was  brought. 

The  company  had  not  refused  to  pay  the 
plaintiffs  their  claim  for  insurance,  but  was 
holding  the  same  under  advisement  until 
after  they  were  sued;  and  they  did  not 
finally  refuse  to  pay  until  a  meeting  on  the 
24th  of  February  1873,  when  they  resolved 
that  F.  T.  Sheets  &  Co.  had  forfeited  their 
rights  to  become  members  of  the  company 
under  article  11th  of  the  constitution,  by 
having  taken  the  benefit  of  the  homestead, 
and  that  therefore  their  policy  was  null  and 
void  and  of  no  effect.  In.  all  the  conversa- 
tions between  the  plaintiffs  and  the  officers 
and  agents  of  the  company,  and  in  the  com- 
pan3'  meetings,  the  only  question  discussed 
or  mentioned  was,  the  effect  of  the  alleged 
taking  of  the  benefit  of  the  homestead  law 
by  the  plaintiffs  upon  their  policy,  and  no 
other  objection  to  their  claim  was  stated. 

I  think,  according  to  the  authorities  re- 
ferred to  by  the  counsel  for  the  appellees, 
the  facts  proved  as  before  stated  show,  that 
the  appellant  waived  the  preliminary  proofs. 
In  Flanders  on  Fire  Insurance,  pp.  541, 
M2f  that  writer  says:  **The  insurer  may 
waive,  in  whole  or  in  part,  any  of  the  ordi- 
nary proofs.  Their  requirement  is  a  formal 
condition,  introduced  solely  for  his  benefit, 
and  their  waiver,  in  effect,  strikes  the  con- 
dition out  of  the  contract.  The  waiver  need 
■not  be  express.  It  may  be  inferred  from 
the  acts  of  the  insurers  which  evidence  a 
recognition  of  liability,  or  from  their  denial 
of  obligation  exclusively  for  other  reasons. 
That  is,  if  the  refusal  to  pay  the  loss  is 
put  upon  grounds  other  than  the  insufficiency 
or  defectiveness  of  the  notice  or  proofs  fur- 
nished, the  insurers  will  be  held  to  have 
waived  objections  of  that  character. ' '     * *The 

refusal  to  recognize  the  existence  of 
865    any  claim,  *or  a  general   refusal   to 

pay,  renders  the  delivery  of  notice 
and  proofs  a  useless  ceremony,  and  is  treated 
as    waiving   a    strict    compliance   with  the 


condition     as   to     preliminary  notice  aid 
proofs,   both  in  respect  to  form  and  time." 

In  May  on  Insurance,  pp.  573,  574,  tlm 
writer  says:  '*A  distinct  denial  of  liability 
and  refusal  to  pay  on  the  ground  that  that 
is  no  liability,  is  a  waiver  of  the  conditioi 
requiring  proof  of  the  loss.  It  is  eqtUTaiart 
to  a  declaration,  that  they  will  not  piy 
though  the  proof  be  furnished;  and  to  re- 
quire the  presentation  of  proof  in  socfa  i 
case,  when  it  can  be' of  no  imjMitance  to 
either  party,  and  the  conduct  of  tbe  party 
in  favor  of  whom  the  stipulation  is  madt 
has  rendered  it  practically  superflnou,  is 
but  an  idle  formality,  the  obsenrance  of 
which  the  law  will  not  sustain.'' 

The  cases  cited  by  these  writers  folly 
sustain  them  in  the  views  thej  presenL 
They  are  collected  in  I#ittleton  A  Blatchky't 
Digest  of  Fire  Insurance  Decisions,  fiaita' 
edition,  title  Waiver  pp.  700-709.  Amoof 
them  are  the  cases  of  Tayloe  v.  The  Mer- 
chants Fire  Insurance  €^.,  9  How.  U.  8.  R. 
390,  and  Blake  v.  Exchange  Mutual  Insurance 
Co.,  12  Gray's  R.  265;  which  have  aatroiif 
bearing  on  this  case. 

I  have  examined  the  authorities  cited  oi 
the  other  side,  but  they  do  not  show  tbat 
the  law  is  not  as  above  stated.  Tbe  caaetf 
the  Columbian  Insurance  Co.  v.  Lawrence. 
2  Peters  R.  25,  is  explained  in  9  How.  U.  & 
R.  390,  404;  where  it  is  said  that  **thedcK^ 
trine  of  the  case  in  2  Peters  on  this  point  of 
waiver,  was  virtually  overruled  in  the  aaae 
case  reported  a  second  time  in  10  Peters  K. 
507.  The  case  of  O'Neal  v.  Buffalo  Fire 
Insurance  Co.,  3  Comst.  R.  122,  snstaiai 
the  views  contended  for  on  the  aide  d 
866  the  appellees.  Home  Ins.  Co.  *t. 
Cohen,  20  Gratt.  312,  is  certainlj  not 
in  conflict  with  them,  but  rather  tbe  con- 
trary. Nor  is  what  is  said  in  Angell  <n 
Fire  and  Life  Insurance,  sec.  226  and  227. 
in  such  conflict. 

I  therefore  think  the  County  court  did  not 
err  in  refusing  to  give  the  1st  instmctioii, 
as  asked  for  by  the  defendant ;  nor  in  giv- 
ing it,  as  modified  by  the  court. 

**4th.  The  County  court  erred  in  refnuag 
to  give  the  second  instruction  asked  for  by 
the  defendant.  The  substance  of  this 
instruction  was,  that  the  mere  taking 
into  consideration  of  the  question  of  tbe 
homestead  was  not  of  itself  a  waiver  of  tbe 
preliminary  proof  of  loss.  In  other  wodi 
that  there  was  no  waiver  unless  there  wi« 
an  intent  to  waive  the  preliminarj  proof. 
This  instruction  was  wholly  refused.  See 
Columbian  Ins.  Co.  v.  Lawrence ;  also  Hoiae 
Ins.  Co.  V.  Cohen,  supra;  and  the  Circuit 
court  should  have  reversed  said  jadgment 
on  that  ground.'* 

The  question  raised  by  this  assignment  of 
error  has  already  been  disposed  of.  Tbe 
2nd  instruction  therein  referred  to  statei 
the  facts,  proved  by  the  evidence  and  con- 
cludes that  this  state  of  facts  does  not  con- 
stitute a  waiver  of  the  preliminary  proof* 
and  the  jury  should  find  for  the  ddendaot. 
I  have  already  stated  that  I  think  the  facts 
proved  show  that  the  appellant  waited  tbe 
preliminary   proofs.    It  follows,  therefore, 
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that  in  my  opinion  the  County  court  did  not 
err  in  refusing^  to  g'ive  the  2d  instruction 
aaked  for  by  the  defendant. 

•*5th.  The  Circuit  court  should  have  re- 
Tersed  the  action  of  the  County  court  in  re- 
fnsinfir  to  f^ve  the  3d  instruction  asked  for 
bj  the  defendant.  It  was  a  fraud  on  the 
company  for  Van  I^ar  &  Sheets  to  sign  the 
constitution  and  seek  to  become  members 
of  the  company,  when  they  had  taken 

867  the   benefit  of  the    ^homestead   law, 
which  was  prohibited  by  said  consti- 
tution.    See  Angell  on  I/if  e  &  F.  Ins. ,  page 
223,  sec.  188." 

The  3d  instruction,  as  asked  for,  is  in 
these  words:  **3d.  If  the  jury  believe  from 
the  evidence,  that  the  plaintiffs  or  either  of 
them,  had,  prior  to  their  signing  the  con- 
stitution of  the  West  Rockingham  Mutual 
Fire  Insurance  Company,  taken  the  benefit 
of  the  homestead  law  of  Virginia,  they 
should  find  for  the  defendant. ' ' 

The  County  court  modified  this  instruction 
by  adding  at  the  end  of<it  these  words: 
"unless  ttiey  further  believe  from  the  evi- 
dence, that  the  defendant,  or  its  agents, 
undertook  and  intended  to  insure  the  prop- 
erty of  the  plaintiffs  as  a  firm,  regardless 
of  the  homestead  prohibition;"  and  then 
gave  it  with  that  modification. 

Nothing  is  said  in  the  policy  of  insurance 
about  taking  the  benefit  of  the  homestead 
law  of  Virginia,  unless  the  constitution  of 
the  company  be  regarded  as  a  part  of  the 
■aid  policy ;  and  all  that  is  contained  in  the 
constitution  on  the  subject  is  embraced  in 
article  11th  of  the  constitution,  which  is  in 
these  words:  *'No  person  shall  become  a 
member  of  this  company  who  has  taken  the 
benefit  of  the  homestead  or  bankrupt  law ; 
and  any  person  that  may  hereafter  take  such 
steps  shall  forfeit  his  policy. ' ' 

Conceding  for  the  purposes  of  this  case, 
that  the  constitution  is  a  part  of  the  policy, 
and  that  a  violation  of  the  11th  article  of 
the  constitution  would  vacate  the  policy  or 
render  it  void;  then  the  question  arises, 
whether  F.  T.  Sheets  &  Co.,  when  they 
became  members  of  the  company,  and  ob- 
tained the  policv.  had  taken  the  benefit  of 
the  homestead  law? 

D.  N.  Vanlear,  one  of  the  two  members 
of  the  firm  of  F.  T.  Sheets  &  Co.,  and 

868  who,  it  seems,    owned  but  *one-sixth 
of   the   property  insured,    had   taken 

the  benefit  of  the  homestead  law,  and  had 
his  deed  recorded.  But  F.  T.  Sheets,  the 
other  member  of  the  firm,  and  who,  it 
•eems,  owned  the  remaining  five-sixths  of 
the  property,  only  gave  notice  of  his  claim 
of  homestead  to  the  sheriff  who  had  an  ex- 
ecution against  him,  and  never  perfected 
his  claim  by  executing  a  deed  and  having 
it  recorded  according  to  law. 

But  F.  T.  Sheets  &  Co.  signed  the  consti- 
tution and  obtained  the  policy  in  their  part- 
nership name,  and  the  insurance  was  of  their 
partnership  property.  They  became  mem- 
bers of  the  company  as  partners,  and  in 
their  partnership  name  of  F.   T.    Sheets  <& 


Co.,  in  which  name  they  signed  the  consti- 
tution. They  had  not  taken,  and  they  could 
not  take  the  benefit  of  the  homestead  law 
as  partners.  Only  one  of  them,  and  he 
owning  a  comparatively  small  interest  in  the 
subject,  took  such  benefit  as  an  individual. 
But  if  t>oth  had  taken  it  as  individuals,  stilt 
it  could  not  have  been  said  that  they  took 
it  as  partners,  or  that  the  partnership  took 
it.  There  is  a  wide  difference  between  these 
two  persons  as  individuals,  and  the  trading 
partnership  formed  of  the  two.  The  former 
might  be  worth  nothing,  while  the  latter 
might  be  worth  a  great  deal.  All  the  prop- 
erty of  the  former  might  be  covered  by  a 
claim  of  homestead,  while  none  of  the 
property  of  the  latter  could  be  covered  by 
such  a  claim.  All  the  debts  of  the  latter, 
including  their  debts  and  liabilities  to  the 
insurance  company,  must  be  discharged 
before  the  individual  partners  or  their  in- 
dividual creditors  can  have  a  right  to  ap- 
propriate the  partnership  property  to  their 
benefit.  '*As  the  language  of  an  insurance 
policy  is  the  language  of  the  company,  and 
they  can  therefore  provide  for  every  proper 

case,    it   is   to  be  taken  in   the  sense 
860   most  favorable  to  the  assured.'*    *Flan- 

ders   on   Insurance   p.    72,   and   cases 
cited.     See  also  p.  209  and  seq. 

Then  the  policy  has  not  been  vacated  or 
avoided  by  anything  done  under  the  11th 
article  of  the  constitution ;  and  the  County 
court  did  not  err  in  refusing  to  give  the 
third  instruction  as  asked  for  by  the  defend- 
ant. Though  the  said  court  may  have  erred 
in  giving  it  with  an  addition  thereto;  but 
that  error,  if  any,  is  not  to  the  prejudice 
of  the  plaintiff  in  error,  who  cannot  com- 
plain of  it. 

*'6th.  The  Circuit  court  erred  in  refusing 
to  reverse  the  action  of  the  County  court 
in  refusing  the  4th  instruction  asked  for  by 
the  defendant. '  * 

The  4th  instruction  as  asked  for  is  in  these 
words:  ''If  the  jury  believe  from  the  evi- 
dence, that  the  plaintiffs,  at  the  time  of  the 
procurement  of  the  alleged  policy  of  insur- 
ance on  which  this  suit  is  brought,  made 
any  material  concealment  from  the  defend- 
ant or  its  agent,  in  regard  to  the  title,  or 
liens  or  incumbrances  on  the  property  in- 
sured, they  must  find  for  the  defendant,  no 
matter  whether  questioned  in  regard  to 
liens,  title  or  incumbrances  or  not." 

The  Countv  court  modified  this  instruction 
by  inserting  therein  the  words:  * 'wilfully, 
with  intent  to  deceive  or  defraud,"  before 
the  words:  **made  any  material  conceal- 
ment,'* and  then  gave  it  with  that  modifi- 
cation. 

The  concealment  referred  to  in  this  in- 
struction wa^  of  a  vendor's  lien  on  the  mill 
property  insured  of  about  $1700.  which  lien 
existed  at  the  time  of  the  insurance.  The 
insurance  company  contends  that  the  mere 
omission,  without  more,  on  the  part  of  the 
insured,  to  give  notice  of  this  lien  to  the 
company,  avoids  the  policy.  While  the 
plaintiffs.  Sheets  &  Co.,   contend  that  such 
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omission    has    not   that  effect,  unless 

870  ♦it  occurred  ** wilfully,  with  intent  to 
deceive  or  defraud."  And  the  ques- 
tion involved  in  this  issue  is  the  one  pre- 
sented by  the  6th  assignment  of  error  now 
under  consideration. 

There  is  nothing  in  the  policy  which  re- 
quires a  disclosure  by  the  insured  of  the 
liens  upon  the  insured  property.  There 
was  no  question  propounded  by  the  insurers 
to  the  insured  in  regard  to  the  existence  of 
such  liens.  The  insurers  might  have  ex- 
amined the  records  for  such  liens,  and  made 
enquiries  about  them,  either  of  the  insured 
or  others.  But  they  failed  to  do  so.  Can 
they  now  avoid  the  obligation  of  the  policy, 
•on  the  ground  that  the  insured,  without 
being  enquired  of,  and  without  any  fraud, 
•omitted  to  give  notice  of  the  lien  at  the 
time  of  obtaining  the  policy?  I  think  they 
x^annot. 

In  Flanders  on  Fire  Insurance,  p.  «277,  that 
writer  says :  *  *  In.  general  the  insured  is  only 
required  to  disclose  the  matters  inquired 
about,  and  not  the  particulars  of  his  title, 
unless  interrogated  in  respect  thereto,  or 
unless  it  is  made  imperative  upon  him  by 
a  condition  of  the  policy.''  **Butan  untrue 
answer  in  an  application  for  an  insurance,  in 
reply  to  a  question  respecting  incumbrances, 
or  the  interest  of  the  insured,  renders  the 
policy  void ;  and  this,  whether  the  company 
has  a  lien  on  the  property  or  not.  By  ask- 
ing the  question,  it  would  be  manifest  that 
the  company  deemed  the  information  ma- 
terial, and  it  would  be  material  that  the 
applicant  should  answer  it  truly."  Many 
authorities  are  cited  in  support  of  what  is 
here  said  and  fully  sustain  it.  Without  re- 
peating the  citations  here,  they  can  readily 
^e  found  "by  referring  to  the  notes  to  that 
work.  In  one  of  them,  Tyler  v.  ^tna  Ins. 
Co.,  12  Wend.  R.  507,  Nelson  J.,  in  stating 
the  reason  why   a  disclosure  of  title 

871  is  not   ^essential,  says:  *'The   rights 
of  the  insurer  are  sufficiently  guarded 

by  haying  it  in  his  power  to  exact,  by  en- 
quiry, a  description  of  the  interest  of  the 
applicant,  and  by  the  recovery  being  limited, 
in  case  of  loss,  to  the  value  of  the  interest 
proved  on  the  trial.** 

Again,  on  p.  338,  the  same  writer  says: 
**A  policy  cannot  be  avoided  for  encum- 
brances, unless  upon  the  applicant's  false 
and  fraudulent  answers  to  interrogato- 
ries,** &c. 

Of  course  if  there  be  a  warranty,  or  a 
representation  which  amounts  to  a  warranty, 
that  there  are  no  incumbrances  on  the  prop- 
erty, whether  such  warranty  or  representa- 
tion be  given  in  answer  to  a  question  or 
not,  if  it  be  untrue  the  policy  would  be  void 
even  though  the  insured  might  not  be  guilty 
of  actual  fraud. 

In  2  Fire  Insurance  Cases  by  Bennett,  p. 
665,  is  a  report  of  the  case  of  Delahay  v. 
Memphis  Ins.  Co.,  8  Humph.  R.  684,  in 
which  it  was  held  in  1848,  that  a  failure  on 
the  part  of  the  assured  to  disclose  the  ex- 
istence of  a  mortgage  on  the  property,  is 
not  a  circumstance  material  to  the  risk  and 
will  not  avoid  the  policy.  See  the  many 
cases  cited  in  the  note  to  that  case. 


In  3  Id.,  p.  527,  is  a  report  of  the 
of  Morrison's  adm'r  v.  Tennessee  MariK 
&  Fire  Ins.  Co.,  18  Missouri  R.  2Q,ii 
which  it  was  held  in  1853  that  the  Mm 
of  the  insured  to  disclose  the  state  of  hit 
title,  or  the  extent  of  his  interest  is  te 
insured  property,  where  there  is  no  » 
quiry,  will  not  avoid  the  policy,  nnleu  thm 
is  a  fraudulent  concealment  or  misrepn- 
sentation.  The  court  in  this  case  refer  ts 
the  conflict  which  seems  to  exist  betirca 
the  decisions  of  the  Supreme  court  of  tke 
United  States  on  this  subject,  or  aooie  of 
them,  and  especially  the  case  of  Colii]nlMa& 
Ins.  Co.  V.  Lawrence,  2  Peters'  R.  21 

872  and  the  decisions  *in  New  Torkaad 
Massachusetts,    or  some  of  them, « 

the  same  subject,  and  gives  a  decided  (vcf- 
erence  to  the  latter.  After  stating  tke 
grounds  relied  ,on  in  support  of  the  latter, 
the  court  say:  ''These  views  comisesd 
themselves  to  our  judgment  by  their  joit- 
ness,  and  we  are  satisfied  will  effect  mm 
solid  justice  between  the  assured  and  the 
insurer  than  the  contrary  doctrine.  It  cu- 
not  have  escaped  observation,  that  at  first 
sight  many  of  the  principles  of  theUwof 
insurance  are  seemingly  very  arbitrary,  aad 
their  necessity  and  policy  can  only  be  feet 
and  felt  by  those  who  are  called  apon  to 
give  them  a  practical  application.  Tbe 
man  without  guile,  who  asks  for  insoruct 
on  his  property,  is  not  aware  of  the  os- 
essity  of  disclosures  which  long  experieflce 
in  insurance  offices  has  shown  to  the  nndsr* 
writer  to  be  necessary ;  and  to  hold  his  policy 
void  for  not  making  disclosures  of  the  is* 
portance  of  which  he  is  not  aware,  iroBH 
be  gross  injustice.  If  applicants  ifor  it* 
surance  are  to  be  held  to  a  strict  lepresenta* 
tion  and  proof  of  the  nature  and  extent  of 
their  interest  in  property  on  which  the; 
apply  for  insurance,  they  will  almost  invi- 
riably  lose  the  benefit  of  their  policiei 
Are  the  liens  of  taxes,  judgments,  and 
such  like,  to  avoid  policies,  unless  tiieT 
are  disclosed,  when  they  may  be  entirelj 
out  of  mind  and  forgotten?  If  from  a  mat 
of  knowledge  of  the  law  the  assured  mistake! 
the  nature  of  his  title,  although  he  oaj 
have  one  equally  valuable,  is  his  policito 
be  avoided?  It  is  no  answer  to  say  that  the 
misrepresentation  must  be  material.  What 
is  material  must  be  determined  from  the  cir- 
cumstances of  each  case.  What  is  materiil 
in  one  case  may  not  be  so  in  another,  and  so 
a  wide  field  for  litigation  will  l)e  opened. 
The  ends  of  justice  will  be  best  snbserred 
by  holding  the  assured  only  responsihie 
for  fraud.     Insurance   companies  nay 

873  ^protect   themselves   by   enqniries  ia 
relation   to   these    things,   and  after 

filling  their  policies  with  so  much  detiil 
and  such  minutiae  of  information  in  re^ 
to  other  matters,  as  to  create  the  impressioB 
that  they  are  satisfied,  to  hold  that  they 
are  not  bound  by  their  contract  nnle^  j** 
formation  of  another  kind  is  commnnicateo 
by  the  assured,  which  is  not  soag^ht  foft 
would  be  enabling  them  to  commit  the 
rankest  injustice.'' 

These  views   are  very  strong,  and  I  ** 
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decidedly  of  opinion   that  they  are  correct. 
Nothing'  more  need  be  added  to  them.     If 
the  company   by  the  terms  of  its  charter 
had  a  lien  on  property    insured  by  it  for  its 
dues,  as   is  the  case  with  some  mutual  as- 
surance  companies,   and    as   was  the   case 
with  the  Mutual  Assurance  Society  against 
£re  on  buildings  in    the    State  of  Virginia, 
there  would  be  more  reason  in  holding  that 
a  party  applying  for   insurance  was  bound 
to  disclose  the   existence  of   incumbrances 
on  the  property,  whether   enquired   for  by 
the  insurers  or  not.    The   disclosure  might 
be  considered  as  material    in  that  case,  and 
as  necessary  to   the   validity  of  the  policy. 
Sections  187  and  188  of   Angell  on  Fire  and 
Ifife  Insurance  illustrate  the  distinction  be- 
tween cases  of  a  failure  to  disclose  incum- 
brances where  the  insurer  acquires  no  lien, 
and  where  he  acquires   one  on  the  property 
insured.     As  to  cases  in  which  the  insurers 
had  a  lien  on  the  property,  see  May  on  In- 
surance, {  563,  and  cases  cited ;  and  Shirley 
T.   Mutusd  Assurance  Society,    2  Rob.    R. 
<Va.)  705. 

The  insurance  company  in  this  case  have 

no  lien,  either  by  the  terms   of  the  charter 

or  any  other  law,  or  by  any  contract  on  the 

property  insured. 

I  am  therefore  of  opinion  that  the  County 

court  did    not  err  in  refusing  to  give 

874    the  4th   instruction   as  asked  *for  by 

the  defendant,  or  in   giving  it  with 

the  addition  made  thereto  by  the  court. 

**7th.  The  Circuit  court  ought  to  have  re- 
versed the  judgment  of  the  County  court  for 
refusing  to  eive  the  5th  instruction  asked 
for  by  the  defendant. ' ' 

That  instruction  is  in  these  words:  "In 
this  action,  the  proof  of  the  plaintiffs  must 
correspond  with  the  allegations  of  the 
declaration,  and  the  plaintiffs  having 
averred  in  their  declaration  that  they  have 
complied  with  all  the  conditions  of  the 
policy  sued  on,  they  must  prove  the  same, 
and  are  not  permitted  to  avoid  performance 
of  said  conditions  by  proof  of  waiver  of 
performance  on  the  part  of  the  defendant ; 
if  therefore  the  jury  believe  from  the  evi- 
dence that  the  plaintiffs  have  failed  to  prove 
a  substantial  compliance  with  all  the  con- 
ditions and  requirements  of  said  policy,  they 
must  find  for  the  defendant. ' ' 

When  the  plaintiffs  say  in  their  declara- 
tion that  they  have  on  their  part  performed 
all  the  conditions  of  the  policy  of  insurance 
and  have  violated  none  of  it  prohibitions, 
of  course  they  mean  such  as  were  not  waived 
by  the  defendant.  Such  as  were  waived 
are,  in  effect,  as  if  they  had  never  been 
inserted  in  the  contract.  If  the  act  of  1871-2, 
ch.  79,  2  1,  p.  58,  Code  ch.  36,  H  44,  p.  372, 
had  not  been  passed,  proof  of  waiver  of  per- 
formance of  any  of  the  conditions  of  the 
policv  would  have  been  equivalent  to  proof 
of  performance  of  such  conditions  under  a 
declaration  averring  such  performance.  I 
think  that  the  American  authorities,  or  a 
decided  preponderance  of  them,  show  that 
to  be  a  correct  rule  with  us,  while  the 
English  rule  appears  to  be  different.  See 
4  Rob.    Pr.    443;  and   2    Smith's    I/eading 


Cases,  Wallace's  Notes  p.  74,  and  the  cases 
cited.  See  also  Ketch  um  v.  Protection  Ins. 
Co. ,  1  Allen  N.  B.  136 ;  and  Lycoming 
876  County  Mut.  *Ins.  Co.,  v.  Schellen- 
berger,  44  Penn.  St.  R.  257,  cited  in 
the  brief  of  the  counsel  for  the  appellees; 
and  5  Rob.  Pr.  252 ;  and  1  Greenleaf  sec.  2, 
cited  in  the  brief  of  the  counsel  for  the 
appellees.  I  prefer  the  view  taken  of  this 
subje'ct  in  the  American  cases,  as  tending, 
more  than  the  English  view,  to  favor  justice 
against  technicalities,  which  is  the  growing 
tendency  of  our  courts. 

But  under  the  act  aforesaid,  which  was 
passed  to  simplify  the  form  of  declarations 
on  policies  of  insurance,  and  in  pursuance 
of  which  the  declaration  in  this  case  was  pre- 
pared, I  do  not  think  there  can  be  a  doubt 
but  that  proof  of  waiver  of  performance  of 
any  of  the  conditions  of  the  policy  was  ad- 
missible in  this  case. 

I  therefore  think  the  County  court  did  not 
err  in  refusing  to  give  the  5th  instruction 
asked  for  by  the  defendant. 

**8th.  The  Circuit  court  erred  in  refusing 
to  reverse  the  action  ot  the  County  court  for 
refusing;:  to  give  the  jury  the  6th  instruction 
asked  for  by  the  defendant." 

That  instruction  is  in  these  words:  '*If 
an  insurance  company  takes  into  considera- 
tion, the  loss  or  damage  sustained  by  a 
policy-holder,  and  decides  that  they  will 
not  pay  the  loss  or  damage  and  put  their 
refusal  to  pay  on  other  grounds  than  defects 
in  the  preliminary  proofs  or  want  of  such 
proofs,  this  is  a  waiver  of  the  necessity  of 
furnishing  the  preliminary  proofs  required 
by  the  policy ;  but  if  the  company  take  the 
matter  into  consideration,  and  make  no 
decision  as  to  whether  they  will  or  will  not 
pay  until  after  the  suit  is  brought  against 
them  by  the  party  insured;  this  does  not 
operate  a  waiver  of  the  preliminary  proofs 
required  by  the  policy. 

I  think  the  conduct  of  the  defendant 
876  in  placing  its  ^defence  solely  upon 
the  ground  that  the  plaintiffs  or  one 
of  them  had  taken  the  benefit  of  the  home- 
stead law  before  they  obtained  the  policy, 
and  in  its  proceedings  in  regard  to  the  claim 
of  the  plaintiffs,  amounted  to  a  waiver  of 
the  preliminary  proofs  required  by  the 
policy,  although  the  company  may  not  have 
formally  decided  until  after  the  suit  was 
brought,  that  it  would  not  pay  the  claim  on 
the  ground  aforesaid.  After  the  company 
had  had  the  claim  under  consideration  for 
two  or  three  months,  the  president  informed 
the  claimants  that  he  understood  the  coun- 
sel of  the  company  had  decided  against  the 
claimants,  and  that  he  did  not  see  how  the 
company  could  pay  it  unless  the  matter  was 
tested  by  a  suit.  They  then  informed  him 
they  would  sue  the  company,  and  accord- 
ingly instructed  their  couusel  to  bring  such 
suit.  The  only  matter  referred  by  the  com- 
pany to  its  counsel,  was  the  matter  in  re- 
gard to  the  homestead,  and  that  was  no 
doubt  the  matter  which  the  plaintiffs  under- 
stood was  to  be  tested  by  a  suit. 

I  am  therefore  of  opinion  that  the  County 
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court  did  not  err  in  refusing^  to  ffivc  the  6th 
instruction  asked  for  by  the  defendant. 

**9th.  The  Circuit  court  should  have  re- 
versed the  judgment  of  the  County  court 
for  failing  to  set  aside  the  verdict  of  the  iury 
on  the  gfround  that  it  was  contrary  to  the 
law  and  the  evidence." 

This  assignment  of  error  involves  only 
questions  which  have  already  been  con- 
sidered by  me;  and  for  reasons  already 
g-iven,  I  think  the  County  court  did  not  err 
in  overruling  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial. 

**10th.  The  instruction  asked  for  by  the 
plaintiff  and  given  to  the  jury  was  calculated 
to  mislead  the   jury,  and   did  not   apply  to 

the  case." 
877  *That  instruction  was :  *  *that  if  they 
believe  from  the  evidence,  that  the 
defendant  resisted  the  payment  of  the  plain- 
tiffs on  the  ground  that  they  had  taken  the 
benefit  of  the  homestead,  and  no  other,  that 
is  a  waiver  of  defective  notice  of  loss  and 
preliminary  proofs." 

There  was  no  error  in  giving  this  instruc- 
tion, as  I  have  already  sufficiently  shown. 
And  upon  the  whole  I  am  of  opinion  that 
there  is  no  error  in  the  judgments,  either 
of  the  Circuit  or  County  court,  and  that 
they  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure  P. 

Judgment  affirmed. 
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*Darnall  &  Wife  v.  Smith's  Adm'r  & 
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I.  riMTled  Women—Sepsrate  Estate— Charging  with 
Del»ts.*— A  married  woman,  possessed  of  a  separate 
estate,  may  charge  the  same  with  her  debts  In  like 
manner  and  to  the  same  extent  as  ^feme  toU. 

II.  Some— Same— 3affle— Intention.— The  liability  of 
the  separate  estate  of  a  married  woman  can  only 
arise  out  of  the  supposed  Intention  of  the  wife. 
And  no  pecuniary  enraffement  can  be  a  charge 
upon  the  wife's  estate  which  is  not  connected  by 
agreement,  either  express  or  Implied,  with  said 
estate. 

ill.  3aiiie— Same— 3affle— 3affle.— If  a  married  woman 
havlnff  separate  property  enters  into  a  pecuniary 
euflraffement,  whether  by  ordering  ?oods  or  other- 
wise, which  if  she  were  a  feme  toU  wonld  constitute 
her  a  debtor,  and  in  entering  into  such  an  enraffe- 
ment  she  purports  to  contract  not  for  her  husbaud 
but  for  herself,  and  on  the  credit  of  her  separate 
estate,  and  it  was  so  intended  by  her.  and  so  under- 

«narfied  Women— Separate  Estate— CliaiYlnff  with 
Dei»ts.— The  cases  on  this  subject  have  been  collected 
in  Annotations  to  Leake  v.  Benson,  29  Gratt.  158;  Gar- 
land V.  Pamplln,  32  Gratt  805;  Irvine  v.  Greever,  82 
Gratt.  411;  Justls  v.  English,  80  Gratt  665:  Ropp  v. 
Minor,  83  Gratt  97;  Frank  v.  Lllienfeld,  33  Gratt 
8T7.  These  cases  with  their  notes  are  practically  ex- 
haustive of  the  law  in  Virsrinia  on  this  still  impor- 
tant subject  In  West  Virginia  the  principal  case  is 
cited  with  approval  In  Radford  v.  Carwilc,  18  W.  Va. 
658. 


stood  by  the  person  with  whom  she  \»  coouicdar. 
that  constitutes  an  obU?ation  for  which  the  per* 
son  with  whom  she  contracts  has  the  rig:ht  tomb 
her  separate  estate  liable:  and  the  qoeniei 
whether  the  oblUratlon  was  contracted  in  Qdi 
manner  must  depend  upon  the  facts  and  drcai> 
stances  of  each  particular  case. 

IV.  Same— Same— Sane— SaiBe.—Aa  the  chuxe  ii  i 
mere  question  of  intention,  the  wife  may  eztodii 
to  the  whole,  or  confine  it  to  a  part  of  htrwegmit 
estate.  If  no  specific  part  is  appointed  for  the  w* 
ment  of  the  debt  the  fair  implication  is,  that  ik 
whole  estate  was  Intended  to  be  made  Uahie  tL 
on  the  other  hand,  only  a  part  of  the  estate,  e^ 
pressly  or  by  fair  Inference,  is  designed  to  be 
charred,  no  liability  whatever  can  attach  id  tke 
residue. 

V.  Same— Personal  Liability. —A  wife  Is  exempt  fnn 
all  personal  liability,  and  from  all  personal decrea 
and  Judgments  upon  her  contracts.  Her  nndcr- 
takln?,  so  far  as  it  Is  recognised  by  the  cooit^ii 
not  that  she  will  pay  the  debt  but  that  her  sep»> 
rate  estate  shall  be  answerable  for  it  And  thai  is 
bound  so  far  only  as  she  has  agreed  It  shall  be 

bound. 
870  *Vi.   PacU  — Harried  Women  -  Separste  filMi 

—Liability.— W  was  Insolvent  andE,hi«wlfft 
owned  a  separate  estate,  part  of  It  under  ber 
father's  will,  which  was  given  in  trust  for  her. 
In  August  1860  W  and  £  purchase  a  crop  of  t6baco» 
from  S,  and  they  execute  a  paper  by  vbld 
they  bind  themselves  to  convey  to  Sasnffldot 
Interest  In  the  Peatross  estate  to  secure  him  for 
the  tobacco.  In  October  1860,  E  directs  her  agcit. 
L,  to  give  to  S  an  order  from  her  on  the  Peatrm 
estate  for  $4,158.22,  to  be  drawn  on  whoeter  tbe 
court  may  appoint  to  distribute  the  estate.  IntfS 
S's  adm*x  files  her  bill  to  sell  E's  separate  estate 
for  the  payment  of  this  debt  and  claims  thatE) 
whole  separate  estate  is  liable.  E  and  her  praot 
husband  do  not  answer,  but  her  trustee  doet.  aoi 
denies  her  estate  is  liable.  And  without  dtrecdor 
any  enquiry  as  to  the  Peatross  estate,  or  what  bad 
been  done  with  E's  Interest  In  it  there  is  a  decree 
for  the  sale  of  E's  land  for  the  payment  of  the 
debt    Hku): 

I.  Liability  of  Married  Woman's  Separate  Bftidb- 
Prima/acis  E's  Interest  in  the  Peatross  esUteii 
alone  liable  to  the  payment  of  the  debt 
a.  Same— Burden  of  Proof.— If  plaintiff  Insistfl  that 
the  other  separate  estate  of  E  is  liable,  and  tbat 
her  Interest  in  the  Peatross  esUte  wai  cnU 
taken  as  collateral  security,  the  burden  iaoatbe 
plalntifF  to  establish  the  fact 

3.  3ame.— Before  the  plaintiff  can  subject  the  othff 
separate  estate  of  E,  she  must  show  that  d« 
diligence  has  been  used  by  S  in  pnnniaf  tbe 
interest  of  E  in  the  Peatross  estate,  and  that  be 
has  failed  to  make  the  debt  out  of  that  interest- 

4.  Same— Defendants.— Though  a  married  womu 
Is  to  be  treated  as  a/mM  «ol#,  so  far  as  thecavao- 
Ity  to  charffe  her  estate  with  her  peconiiry 
eng'afirements  is  concerned;  yet  if  inalltls^^ 
involving  that  question,  the  husband  doe«  t^ 
choose  to  defend  her  Interests,  and  the  tn»M«'* 
negligent  of  his  duty,  it  is  incumbent  npon  the 
court  to  direct  such  enquiries  as  will  preTenitbe 
sacrifice  of  her  rig'hts. 

5.  Same— Practice.— The  plaintiff  having  UXitA  b> 
furnish  the  necessary  evidence  as  to  S's  P»** 
cution  of  his  claim  as  assignee  of  E's  Interest  la 
the  Peatross  fund,  ordinarily  the  bill  ahoald  be 
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dismissed.  But  as  It  is  apparent  that  the  case 
has  not  been  investlirated  upon  its  merits,  a 
result  attributable  to  the  conduct  of  the  defend- 
ants In  a  very  great  measure,  the  cause  will  be 
remanded  for  further  proceedings  In  conformity 
to  the  views  expressed  by  this  court. 

880  *This  was  an  appeal  from  the  decree 
of  the  Circuit  court  of  Pittsj'lvania, 
made  in  a  cause  depending*  in  said  court, 
in  which  the  personal  representative  of  A. 
A.  Smith  was  plaintiff  and  Andrew  M. 
Darnall  and  Eliza  P.  his  wife,  Wm.  J. 
Fulton,  her  trustee,  and  others  were  defend- 
ants. The  bill  which  was  filed  in  1866, 
charged  that  Robert  W.  Williams,  deceased, 
was  in  his  lifetime  the  husband  of  said 
Eliza  P.  Darnall ;  and  that  he  was  utterly 
insolvent.  That  the  said  KHza  P.  held  a 
separate  estate ;  and  that  the  said  Robert 
W.  Williams  and  his  wife  Eliza  P.  made  a 
joint  purchase  of  a  crop  of  tobacco  of  A. 
A.  Smith,  for  the  sum  of  $4,153.22,  in  the 
year  1860;  that  said  contract  of  sale  was 
made  on  the  part  of  said  Eliza  P.  on  the 
faith  of  her  separate  property.  That  at  the 
time  of  said  sale  she  was  possessed  and  en- 
titled to  several  tracts  of  land,  derived  under 
deeds,  referred  to,  and  also  an  interest  in 
the  estate  of  her  father,  Joseph  Martin,  Sr. , 
deceased.  The  prayer  of  the  bill  is  that  the 
said  Eliza  P.  be  required  to  pay  the  claim 
of  the  plaintiff,  out  of  the  rents  and  profits 
of  the  said  real  estate,  and  for  general 
relief. 

The  bill  was  taken  for  confessed  as  to 
Darnall  and  Eliza  P.  his  wife.  Fulton  the 
trustee,  answered.  He  says  he  knows  noth- 
ing of  the  alleged  purchase  of  tobacco  by 
Williams  and  wife  from  the  plaintiff's  tes- 
tator; except  that  a  crop  was  bought  by  one 
or  both  said  Williams  and  wife ;  the  terms 
of  said  contract  he  knows  not.  He  is 
advised  that  no  such  contract  as  that  stated 
in  the  bill  could  have  been  made  to  bind  the 
property  mentioned  in  the  bill,  as  will  be 
seen  by  reference  to  the  deeds  mentioned. 
He  does  not  admit  that  any  property  coming 
to  the  said  Eliza  P.  by  the  will  of  her 
father,  is  liable  to  the  plaintiff's  demand; 
but  is  advised  that  it  comes  under 
881  *the  same  trust  as  that  declared  in  the 
deed  from  her  father  to  Joseph  Martin 
•  trustee. 

By  deed  bearing  date  the  20th  of  Novem- 
ber 1849,  Joseph  Martin,  Sr.,  conveyed  to 
Joseph  Martin,  Jr.,  a  tract  of  land  of  seven 
hundred  and  sixty-one  acres,  a  number  of 
slaves  and  other  personal  property,  in  trust 
to  the  sole  and  separate  use  of  Eliza  P. 
Williams,  during  her  life,  and  for  -  the 
education  and  rearing  of  such  children  as 
she  then  had  or  might  thereafter  have. 
And  after  a  provision  for  her  husband  Rob- 
ert W.  Williams,  if  he'  survived  her,  it  was 
provided,  that  on  h6r  death  the  property 
should  pass  to  her  children  and  their  de- 
scendants; or  if  she  died  without  descend- 
ants it  should  revert  to  his  estate.  There 
were  two  other  conveyances  *  of  small  tracts 
of  land  to  a  trustee  upon  the  same  trusts, 
which  were  paid  for  out  of  the  rents  and 
profits  of  the  property  first  conveyed. 


By  the  6th  clause  of  his  will,  Joseph  Mar- 
tin, Sr.,  gives  to  his  daughter  Elizabeth,  to 
be  secured  in  trust  to  his  son  William  Martin, 
an  equal  portion  with  his  other  children, 
after  deducting  what  he  had  theretofore 
advanced  to  her  and  her  husband  Robert  W. 
Williams. 

In  November  1868  the  court  directed  Si 
commissioner  to  take  an  account  of  the  ad- 
ministration of  the  estate  of  Joseph  Martiil, 
Sr.,  by  his  executor  Wm.  Martin,  so  far 
as  to  enable  the  commissioner  to  report 
what  amount  and  description  of  property 
was  devised  and  bequeathed  to  his  daughter 
Eliza  P.  (in  trust,  or  otherwise)  under  the 
6th  clause  of  Joseph  Martin's  will;  which 
the  commissioner  was  directed  to  report  to 
the  court. 

The    commissioner   reported     that     Mrs. 

Darnall  had  received  under  the  6th  clause  of 

her   father's   will   one     tract     of     land    of 

three  hundred   and  fifty  acres,  valued 

882  *at  $8  per  acre,  $2,800;  that  there  was 
due  to  her  from  the   executor  $994.48, 

of  which  $949.25  was  principal;  and  there 
were  outstanding  debts  due  to  the  estate  of 
which  her  share  was  $318.18  2-11. 

The  plaintiff  proved  that  her  testator  A. 
A.  Smith,  in  1860.  sold  to  Robert  W.  Wil- 
liams and  his  wife  his  crop  of  tobacco  made 
on  two  plantations;  and  introduced  as  evi- 
dence two  papers,  the  first  signed  by  Mrs. 
Williams,  and  the  other  wholly  in  her  hand- 
writing.    The  first  is  as  follows: 

•*  August  7th,  1860. 
**We  Robert  W.    Williams  and  Elizabeth 
his  wife  promise  and  bind  ourselves  to  con- 
vey to  A.  A.  Smith  a  sufficient   interest   in 
the  Peatross  estate  to   secure   him   for  his 
crop   of  tobacco  that   we    have   bought   of 
him :  this  the   day   and  date  above  named. 
(Signed)        Robert  W.  Williams, 
E.  P.  Williams. 

The  second  is  as  follows  : 

Mr.  R.  W.  Lyle.  Dear.  Sir.  You  will 
please  srive  Mr.  A.  A.  Smith  an  order  from 
me  on  the  Peatross  estate  for  $4,153.22,  to 
be  drawn  on  whomsoever  the  court  may 
appoint  to  distribute  the  estate. 

Yours  respectfully, 

E.  P.  Williams. 
Homewood,  October  6th,  1860. 

The  only  notice  of  the  Peatross  estate  in 
the  record,  is  in  these  two  papers. 

The  cause  came  on  to  be  heard  on  the 
5th  of  June  1872,  when  the  court  held,  that 
the  debt  of  the  testator  A.  A.  Smith  of  $4,- 
153.22  due  October  6th  1860,  was  contracted 
on  the  faith  of  the  separate  estate  of  the 
said    E.    P.    Williams     now     E.     P. 

883  Darnall,    and    that    she   designed  *to 
charge  her  separate   estate   with   the 

payment  of  the  same;  and  the  said  debt  is 
still  due;  that  the  property  devised  to  Wnl. 
Martin,  trustee,  for  the  use  of  the  said  E. 
P.  Darnall,  is  subject  to  the  payment  of  the 
debt  of  the  said,  plaintiff;  and  that  the 
personal  estate  and  the  rents  and  profits  of 
the  real  estate  devised  by  the  6th  clause  of 
the  will  of  Joseph  Martin    deceased,  would 
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not  be  sufficient  to  pay  said  debt  of  $4,153.22 
in  five  years;  and  it  was  decreed  tliat 
Wm.  Martin  do  out  of  his  own  estate,  pay 
to  the  plaintiff  the  said  sum  of  $949.25, 
with  interest  from  the  1st  of  January  1871 
till  paid,  to  be  credited  on  the  debt  of 
$4,153.22  due  said  estate.  And  it  was  further 
decreed  that  unless  the  said  B.  P.  Damall, 
or  some  one  for  her,  should  pay  the  said 
debt  of  $4,153.22  with  interest,  within  sixty 
days  from  the  date  of  the  decree,  a  special 
commissioner  named,  should  proceed  to  sell 
the  tract  of  land  mentioned  in  the  com- 
missioner's report,  in  the  mode  and  upon 
the  terms  stated  in  the  decree.  And  there- 
upon A.  M.  Damall  and  Elizabeth  P.  his 
wife  applied  to  a  judf^fe'of  this  court  for  an 
appeal;  which  was  allowed. 

Dabney,  Barksdate   and  Williams,  for  the 
appellants. 

Jones  &  Bouldin   and  E.  E.   Bouldin,  for 
the  appellee. 

Staples  J.   delivered  the  opinion  of  the 
court. 

The  authorities  are  generally  agreed, 
that  a  married  woman  possessed  of  a  sepa- 
rate estate,  may  charge  the  same  with  her 
debts  in  like  manner  and  to  the  same  ex- 
tent as  a  feme  sole ;  but  they  are  not  agreed 
as  to  the  mode  by  which  the  charge  may  be 
affected.  Some  of  the  cases  hold  that 
the  intention  to  charge  the  separate 
884  ^estate  must  be  stated  in  the  instru- 
ment evidencing  the  contract,  or  the 
consideration  must  be  one  going  to  the 
direct  benefit  of  the  estate.  In  other  cases 
it  is  held,  that  the  execution  of  a  bond  or 
note  by  the  wife,  whether  as  principal  or 
as  surety,  whether  for  her  own  benefit,  or 
that  of  some  other  person,  is  indicative  of 
an  intention  to  charge  the  separate  estate; 
since  in  no  other  way  can  the  instrument 
have  any  effect.  And  this  was  the  view 
taken  in  this  court  in  Burnett  &  wife  v. 
Hanpe,  25  Gratt.  481. 

Whatever  conflict  of  opinion  there  may 
be  upon  this  point,  there  is  a  great  weight 
of  authority  in  favor  of  the  proposition, 
that  the  liability  of  the  separate  estate 
.can  only  arise  out  of  the  suppo^d  in- 
tention of  the  wife.  And  no  pecuniary 
engagement  can  be  a  charge  which  is  not 
connected  by  agreement,  either  express  or 
implied,  with  the  estate.  The  rule  is  thus 
laid  down  in  a  recent  English  case:  If  a 
married  woman  having  separate  property, 
enters  into  a  pecuniary  engagement,  whether 
by  brdering  goods  or  otherwise,  which  if 
she  were  a  feme  sole  would  constitute  her  a 
debtor,  and  in  entering  into  such  engage- 
ment she  purports  to  contract,  not  for  her 
husband,  but  for  herself,  and  on  the  credit 
of  her  separate  estate;  and  it  was  so  in- 
tended by  her,  and  so  understood  by  the 
person  with  whom  she  is  contracting;  that 
constitutes  an  obligation  for  which  the 
person  with  whom  she  contracts  has  the 
right  to  make  her  separate  estate  liable ; 
and   the  question  whether  the   obligation 


was  contracted  in  this  manner  must  depead 
upon  the  facts  and  circumstances  of  cut 
particular  case.  Mrs.  Matthewman's  case, 
Law  R.  3  Eq.  787,  7  Eq.  Cases  19;  Jdkauam 
V.  Gallagher,  7  Jurist  N.  S.  273.  And  t^ 
same  view  is  taken  generally  in  other  cases. 
The  engagement  must  appear  to  have  bttm 
made  with  reference  to  and  upon  tbe 
886  faith  *of  the  separate  estate,  or  it 
cannot  be  enforced  against  it.  2  Perry 
on  Trusts,  sec.  659. 

As  the  charge  is  a  mere  question  of  is- 
tent  ion,  the  wife  may  of  course  extend  it  to 
the  whole,  or  confine  it  to  a  part,  of  tbe 
separate  estate.  If  no  specific  part  is  ap- 
pointed: for  the  payment  of  the  debt,  tbe 
fair  implication  is,  that  the  whole  estate 
was  intended  to  be  made  liable.  If  on  tbe 
other  hand,  only^  a  part  of  the  estate,  ex- 
pressly or  by  fair  inference,  is  designed  ts 
be  charged,  no  liability  whatever  can 
attach  to  the  residue.  In  all  cases  the  rem- 
edies of  the  creditor  will  be  confined  to  the 
particular  property  upon  the  faith  of  which 
it  may  reasonably  be  presumed  he  chose  to 
rely. 

This  is  a  necessary  consequence  of  tbe 
rule  which  exempts  the  wife  from  all  per- 
sonal liability,  and  from  all  personal  de- 
crees and  judgments  upon  her  contracts. 
Her  undertaking,  so  far  as  it  is  recognised 
by  the  courts,  is,  not  that  she  will  pay  tbe 
debt,  but  that  her  separate  estate  shadl  be 
answerable  for  it.  And  that  is  bound  only 
so  far  as  she  has  agreed  it  shall    be  bonnd. 

In  the  case  before  us,  at  the  date  of   the 
contract    hereafter    mentioned,    Mrs.    Wil- 
liams, who  is  now  Mrs.   Darnall,    was  co- 
titled  to  the  estate  conveyed   by  the  deed  of 
20th  November   1849,    to  that  conveyed  bj 
the  deeds  of  29th  April  1853,  and  of  the  5th 
Januarv  1857,  respectively ;  also  to  the  estate 
derived  under  the  will  of  her  father;  and  it 
seems  to  an  interest  in  the^'Peatroas  estate.** 
Being  thus  entitled,   Mrs.    Williams,  on  tbe 
7th  August  1860,  united  with  her  husband 
in  the  purchase   of  a  crop  of  tobacco  fron 
the  appellee's  intestate.     And  on  the  same 
day  they  entered  into  a  written  obligation, 
by  which  they  promised  and  bound  them- 
selves to  "convey   to  the  intestate  a   suf- 
ficient interest  in  the  Peatross  estate 
886    to  ^secure  him  for  his  crop  of  tobacco. ' * 
There  is  no  evidence  .of  aaj  engage- 
ment on  the  part  of  Mrs.  Williams  previous 
to  the  execution  of  this  bond.     The  fair  in- 
ference is,  that  the  purchase  of  the  tobacco 
and  the  execution  of  the   paper  were  con- 
temporaneous acts — ^parts  of  the  same  trans- 
action.    At  that  time  Mr.  Rot>ert  Williams, 
the    husband,    was    notoriously    insolvent. 
His  only  means  of  paying  his  part  of  the 
purchase    money  was  by  an  advantageous 
sale  of  the  tobacco.     If  that  failed  the  whole 
burden  would  fall  upon  Mrs.  Williams'  prop- 
erty.    Under  these  circumstances  she  might 
be  willing  to  convey  or  pledge  her  interest 
in  the  Peatross  estate,  as  a  security  for  the 
purchase     money.       She    acocntlingly    does 
convey  it ;  but  she  does  not  agree  to  convey 
anything  beyond  that. 

It  is  to  be  inferred  that  the  intestate  had 
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made  all  necessary  inquiries  upon  the  sub- 
ject, and  that  he  was  fully  satisfied  with  the 
security  provided  for  the  payment  of  his 
clebt.  Two  months  after  the  purchase  and 
the  execution  of  the  bond»  and  after  the 
amplest  opportunity  of  informinf^  himself, 
lie  procures  from  Mrs.  Williams  an  order 
Ytpon  her  attorney  for  $4,153.22,  the  price 
of  the  tobacco,  **to  be  drawn  on  whomso- 
ever the  court  may  appoint  to  distribute  the 
Peatross  estate." 

This  plainly  indicated  that  there  was  a 
fund  belonging'  to  Mrs.  Williams  under  the 
<:ontrol  of  some  court ;  that  her  share  had 
been  ascertained,  and  that  all  parties  con- 
sidered it  sufficient  to  pay  the  purchase 
money  for  the  tobacco.  From  that  day 
4lown  to  the  bringing  of  this  suit,  nothing 
is  heard  of  the  order  on  the  Peatross  estate, 
or  even  the  claim  of  the  appellee's  intestate 
— so  far  as  this  record  informs  us. 

There  is  no  suggestion  of  any  mis- 
B87  representation,  or  *fraud,  or  imposi- 
tion, practiced  upon  the  latter  by  Mrs. 
Williams  in  regard  to  the  Peatross  estate, 
or  the  extent  and  value  of  her  interest 
therein.  The  court  is  left  to  grope  its  way 
entirely  in  the  dark,  as  to  the  nature,  char- 
acter and  final  results  of  the  transaction. 
The  only  satisfactory  solution  of  the  matter 
is,  that  Mrs.  Williams  was  willing  to  charge 
her  interest  in  the  Peatross  estate  with  the 
<lebt  in  question;  and  the  intestate  was 
content  to  accept  the  assignment  as  a  suffi- 
cient security  for  his  indemnity. 

The  bill  alleges  that  the  sale  was  made 
and  the  contract  executed  on  the  credit  of 
the  entire  separate  estate.  It  is  true  that 
Mrs.  Williams  did  not  answer;  but  her 
trustee  did,  and  his  answer  sufficiently  puts 
the  complainant  upon  proof  of  all  his  ma- 
terial allegations.  If  in  fact  the  assignment 
of  the  Peatross  fund  was  merely  by  way  of 
collateral  security,  and  not  intended  to  im- 
pair the  creditor's  remedies  against  the 
property  generally,  it  was  incumbent  upon 
him  to  offer  some  proof  of  the  fact. 

But  if  the  complainant  had  supplied  this 
proof  it  would  then  have  devolved  on  him 
to  account  for  the  failure  to  collect  the 
Peatross  fund :  what  became  of  the  order ; 
-whether  it  was  ever  presented;  what  was 
done  with  that  fund;  whether  the  intestate 
received  any  part  of  it;  if  he  did  not  the 
reasons  of  his  failure,  are  questions  to  which 
this  record  furnishes  no  answer.  The  bill 
does  not  even  offer  a  word  of  explanation 
on  the  subject.  And  yet  the  Circuit  court, 
in  the  absence  of  any  information  upon  the 
subject,  and  without  enquiry,  has  decreed 
the  sale  and  application  of  Mrs.  Williams' 
entire  estate,  real  and  personal,  derived 
under  the  will  of  her  father  in  satisfaction 
of  complainant's  debt. 

It  may  be  very  true,  that  a  married 
888  woman  is  to  be  ^treated  as  a  feme  sole 
so  far  as  the  capacity  to  charge  the 
estate  with  her  pecuniary  engagements  is 
concerned:  but  if  in  a  litigation  involving: 
that  question,  the  husband  does  not  choose 
to  defend  her  interests,  and  the  trustee  is 
negligent  of  his  duty,  it  is  incumbent  upon 


the  court  to  direct  such  enquiries  as  will 
prevent  the  sacrifice  of  her  rights.  The 
intestate  having  taken  an  assignment  of 
the  Peatross  estate,  he  was  bound  as  as- 
signee to  exercise  due  diligence  in  prose- 
cuting the  claim,  and  in  no  event  could  he 
have  any  recourse  upon  the  other  estate  of 
Mrs.  Williams  unless  he  made  it  appear  he 
had  failed  to  make  the  claim  available 
without  any  default  on  his  part. 

The  complainant  having  wholly  failed  to 
furnish  the  necessary  evidence  upon  these 
two  points,  under  ordinary  circumstances  a 
dismissal  of  his  bill  would  necessarily  fol- 
low. But  it  is  very  apparent  that  the  case 
has  not  been  investigated  upon  its  merits; 
a  result  attributable  to  the  conduct  of  the 
defendants  in  the  court  below  in  a  very  great 
measure.  The  purposes  of  justice  will  be 
best  subserved  by  remanding  the  cause  to 
the  Circuit  court,  for  further  proceedings, 
in  conformity  with  the  views  herein  an- 
nounced. It  will  then  be  incumbent  upon 
the  complainant  to  make  good  the  averment 
of  the  bill  that  the  sale  was  made  upon  the 
credit  of  the  separate  estate  generally;  that 
the  assignment  of  the  Peatross  fund  was 
not  intended  to  affect  the  creditor's  right  to 
resort  to  that  estate;  and  that  the  failure  to 
receive  it  was  without  default  on  the  part  of 
the  intestate  or  his  representatives. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record, 
880  that  the  bond  executed  by  *Mr.  and 
Mrs.  Williams  on  the  7th  of  August 
1860,  and  the  order  given  by  Mrs.  Williams 
on  the  6th  October,  1860,  constituted  an  as- 
signment of  her  interest  in  the  Peatross 
estate;  and  that  it  was  incumbent  upon  the 
appellee,  before  he  could  proceed  against 
the  separate  property  of  Mrs.  Williams  de- 
vised under  the  will  of  her  father,  to  show 
that  his  testator,  as  such  assignee,  had  ex- 
ercised due  diligence  in  prosecuting  that 
claim ;  and  that  he  had  failed  to  recover  the 
same  without  default  on  his  part. 

The  court  is  further  of  opinion,  that  in 
the  absence  of  any  opposing  evidence,  said 
bond  and  order  are  to  be  regarded  as  show- 
ing simply  an  intention  on  the  part  of  Mrs. 
Williams  to  charge  her  interest  in  the  Pea- 
tross estate  with  the  payment  of  the  debt 
due  the  appellee's  intestate;  and  if  in  fact 
said  debt  was  contracted  with  reference  to 
Mrs.  Williams'  separate  property  generally, 
as  alleged  in  the  bill,  it  devolved  upon  the 
appellee  to  establish  the  fact. 

The  court  is  further  of  opinion,  that  the 
said  Circuit  court  erred  in  decreeing  against 
the  estate  derived  under  the  will,  without 
inquiry  and  satisfactory  information  upon 
these  points.  It  is  therefore  adjudged  and 
ordered  that  the  decree  of  5th  of  June  1872 
be  reversed  and  annulled;  and  that  the  ap- 
pellee, out  of  the  assets  in  his  hands  to  be 
administered,  do  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  this 
cause  is  remanded  to  said  Circuit  court,  to 
be  proceeded  with  in  conformity  with  these 
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views.  And  liberty  is  given  complainant 
to  show  that'  the  iLSsignment  of  the  Peatross 
estate  as  aforesaid,  was  a  mere  collateral 
security,  not  designed  to  impair  his  equi- 
table ri^ht  to  proceed  against  Mrs.  Wil- 
liams' other  separate  property;  and 
800  *further  to  show,  that  he  or  her  tes- 
tator had  failed  to  collect  any  part  of 
said  estate;  and  that  his  failure  so  to  col- 
lect, was  without  default  on  the  part  of  said 
intestate  or  his  representative.  If  satisfac- 
tory evidence  oh  these  points  is  not  adduced 
within  a  reasonable  time,  to  be  -judged  by 
the  said  Circuit  court,  a  decree  is  to  be  en- 
tered dismissing  complainant's  bill. 

Decree  reversed. 


801 


*Shelton  v.  Jones'  Adm'x  &  als. 
November  Term,  1875,  Richmond. 


Orders  of  Court— Change  of  Trustees.— D  dies  In  1815. 
and  by  his  will  ffives  real  and  personal  estate  to 
his  dauffhter,  S,  for  her  life,  and  then  to  her  chil- 
dren; and  he  directs  that  his  executor  shall  act  as 
trustee  for  S  and  her  children,  and  he  appoints  W 
his  executor:  who  quail  files.  In  1851  the  Ck>unty 
court  of  P,  in  which  the  will  was  admitted  to  pro- 
bate, made  an  order,  that  W,  trustee  of  S  and  her 
children,  belnff  in  qoiirt  and  assenting  to  the  same, 
and  S  by  her  letter  to  th6  court  desiring  the  same, 
the  court  doth  appoint  B  trustee  for  the  said  S  and 
her  children,  in  the  place  of  W:  and  thereupon  B. 
with  J  as  his  surety,  entered  into  and  acknowl- 
edged their  bond  in,  &c.  In  1871  B  and  J  having 
died,  S  filles  a  bill  against  the  administratrix  of  B 
and  of  J,  to  have  a  settlement  of  the  trust  and  pay- 
ment.   Held: 

I.  Same  —  Coliftteral  Questioning.*— The  Ck)unty 
court  of  P  beiufiT  a  court  of  general  Jurisdiction, 
the  validity  of  its  order  cannot  be  questioned  in 
any  collateral  proceedinsr. 
a.  Same  —  Same.— The  order  having-  been  made 
with  the  assent  of  W  in  court,  and  upon  the  writ- 
ten request  of  S,  the  order  and  the  bond  are 
valid  andbindtufiT  upon  B  and  his  surety  J,  though 
the  order  was  not  based  upon  either  bill  or  peti- 
tion. 
3.  Same— Laches.— If  the  children,  not  having  been 
parties  to  the  proceeding,  might  have  had  It  set 
aside,  they  having  acquiesced  in  it  for  so  long  a 
period,  the  parties  to  the  bond  cannot  avoid  it  on 
that  ground. 

In  June  1871  Polly  Shelton  instituted  a 
suit  in  equity  in  the  Circuit  court  of  Pitt* 
sylvania  county,  against  the  administrator 
of    Coleman    Du.  Bennett,     deceased,    and 

H>rders.  off  Court— Collateral  Questioning.— "Where 

a  court  of  general  Jurisdiction  acts  within  the  scope 
of  its  g-ene.ral  powers,  ,its  Judgments  will  be  pre- 
sumed to  be  in  accordance  with  its  Jurisdiction,  and 
cannot  be  collaterally  Impeaphed."  Pulaski  Ck>.  v. 
Stuart,  etc.,  Co.,  28  Oratt  879;  Law^on  v.  Moorman, 
85  Va.  880;  Pennybacker  v.  Swltzer,  75  Va.  871:  Bren- 
gle  V.  Richardson,  78  Va.  406;  Marshall  v.  Cheatham, 
88  Va.  .31:  Grigg  v!  Dalsheimer,  88  Va  508;  Hill  v. 
Woodward.  78  Va.  786;  Wimblsh  v.  Breeden,  77  Va.  324; 
Pugh  V.  McCue,  86  Va.475;  Wilcher  v.  Rol?ertson,  78 
Va.  602:  Woodhouse  v.  PlUbates,  77  Va.  317;  12  Am.  & 
£ng.  Enc.  Law  147J. 


Thomas  S.  Jones'  adm'x  and  heirs.  In  her 
bill  and  amended  bill  she  set  oati 
802  That  William  *Davis  was  appointed 
trustee  for  the  plaintiff  under  the  will 
of  her  father  Thomas  Davis  Sr.  That  sub- 
sequently Coleman  D.  Bennett  was  appointed 
trustee  in  the  place  of  William  Davis,  and 
g-ave  bond  for  the  faithful  discharg^e  of  tai& 
duties,  with  Wm.  A.  Anthony  and  Thcnnas. 
8.  Jones  as  his  sureties,  in  the^  County  conrt 
of  Pittsylvania.  That  a  considerable  amoaot 
of  money  came  into  the  hands  of  Bennett  as 
trustee  as  aforesaid,  which  he  had  wasted. 
That  Anthony  had  died  a  non-resident  of 
the  state  and  insolvent;  that  J.ones  was 
dead.  That  it  was  doubtful  if  the  estate  of 
Bennett  will  pay  the  debt  due  to  the  plain- 
tiff, or  that  the  personal  estate  of  Jones,  or 
the  rents  and  profits  of  his  real  estate*  would 
pay  it  in  five  years.  The  prayer  was  for  a 
new  trustee;  that  Bennett's  adm'r  be  re- 
quired to  settle  his  account  as  trustee^  and 
pay  the  amount  due  her,  or  that  Jones* 
adm*x  be  required  to  pay  it,  or  his  land  be 
sold  for  the  purpose,  and  for  g-eneral  relief. 
Jones'  adm'x  answered  the  bill.  She 
says:  She  does  not  know,  nor  does  she 
admit,  that  her  testator  ever  signed  any 
valid  bond  as  surety  for  Bennett  as  trustee 
for    the    Dlaintiff,    and   she   calls   for  strict 

?roof  of  the  fact.  That  by  the  wiU  of 
'homas  Davis  Sr.  he  appointed  William 
Davis  trustee  of  the  plaintiff,  and  she  sub> 
mits  to  the  court  whether  the  appointment 
of  Bennett  in  the  place  of  Davis  was  regu- 
lar and  lawful,  and  whether  her  testator  is 
bound  by  any  bond  signed  by  him  as  surety 
for  the  discharg-e  of  Bennett's  duties  in  that 
behalf. 

Thomas  Davis  Sr.  died  about  1843;  and 
by  his  will  he  left  a  considerable  property, 
real  and  personal,  to  his  daughter  Poily 
Shelton,  for  her  life,  and  at  her  death  to 
her  children ;  and  of  these  there  were  sev- 
eral. And  after  declaring-  that  it  is 
893  his  intention  that  *the  husband  of 
Polly  Shelton  shall  have  no  control 
over  the  property  left  to  her,  and  that  the 
same  shall  not  be  subjected  to  the  payment 
of  his  debts,  he  says:.  **to  that  end,  I  do 
hereby  vest  the  said ,  property  or  money,  as 
the  case  may  be,  in  my  executor  in  trust, 
for  the  use  and  benefit  of  my  said  daughter 
Polly  Shelton  during  her  life,  and  at  her 
death  to  be  equally  divided  amoni^  her 
children."  And  he  appointed  his  son  Wil- 
liam Davis  his  executor. 
.  The  will  of  Thomas  Davis  was  admitted 
to.  probate  on  the  17th  of  F'ebruary  1845,  in 
the  County  court  of  Pittsylvania ;  and  Wil- 
liam Davis  qualified  as  executor. 

At  the  March  term  1851  of  the  County 
court  of  Pittsylvania  the  following  order 
was  made: 

**  William  Davis,  trustee  for  Mary  T. 
Shelton  and  her  children,  under  the  'vrill  of 
Thomas  Davis  deceased,  being-  in.  court  and 
assenting  to  the  same,  and  the  said  Mary 
T.  Shelton,  by  her  letter  to  the  court,  de- 
siring the  same,  the  court  doth  appoint 
Coleman  D.  Bennett  trustee  for  the  said 
Mary   T.    Shelton  and  her   children,  in  the 
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X>Iace  of*  the  said  William  Davis ;  and  there- 
upon the  said  Coleman  D.  Bennett,  as  such 
-trustee,  with  Wm.  A.  Anthony  and  Thomas 
S.  Jones  as  his  securities,  entered  into  and 
a-cknowledged  their  bond  in  the  penalty  of 
-tliree  thousand  dollars,  conditioned  accord- 
XTkf^  to  law.'* 

'The  bond  referred  to  in  the  order,  after 
reciting-  the  provisions  of  the  will  of  Thomas 
X>a.vis  in  relation  to  his  dau/arhter  Polly 
Slielton  and  her  children,  and  the  above 
orcler  of  the  County  court  of  Pittsylvania, 
t>ound  the  obligors  for  the  faithful  perform- 
a.nce  by  Bennett  of  the  duties  of  said  trust ; 
a.n<l  it  was  executed  by  Bennett,  Anthony 
<a.n<l  Jones. 

In  November  1872  the  court  directed  a 
commissioner  to  take  an  account  of 
S04-  Bennett's  actings  as  trustee,  *and 
whether  his  estate  would  pay  any  in- 
debtedness that  the  commissioner  might 
report  as  due  from  him  to  the  plaintiff  or 
lier  children ;  and  also  as  to  the  estates  of 
Anthonv  and  Jones. 

The  commissioner  reported  that  there  was 
due  from  Bennett's  estate,  to  the  trust  fund 
with  interest  to  October  ioth  1873,  $2,027.21; 
that  Bennett's  estate  would  pay  to  it  $1,- 
107.17;  that  the  personal  assets  of  Jones' 
estate  were  about  $550,  and  the  rents  of  his 
real  estate  would  much  more  than  pay  the 
balance  of  the  debt  in  five  years. 

The  cause  came  on  to  be  heard  on  the 
18th  of  February  1874,  when  the  court  held 
that  the  order  of  the  County  court  appoint- 
vo,^  Bennett  trustee  of  the  plaintiff  and  her 
children,  was  illegal  and  void,  and  that  the 
bond  executed  by  him,  and  Anthony  and 
Jones,  as  his  sureties,  was  likewise  illegal 
and  void  as  to  the  sureties;  and  that  they 
and  their  personal  representatives  and  heirs 
were  not  liable  under  said  bond  for  Ben- 
nett's default,  or  failure  to  discharge  the 
duties  imposed  upon  him  by  the  court;  but 
that  the  said  Bennett  having  acted  as  trus- 
tee, although  without  aut|;iority  of  law,  had 
rendered  himself  personally  liable  for  the 
funds  that  came  to  his  hands  as  trustee  in 
his  own  wrong.  And  confirming  the  report 
of  the  commissioner,  decreed  that  Bennett's 
adm'r,  out  of  the  assets  of  Bennett's  estate 
in  his  hands,  should  pay  into  the  court,  to 
the  clerk  thereof,  the  sum  of  $2,027.21,  with 
interest  from  the  10th  of  October  1873 ;  and 
that  the  bill  be  dismissed  with  costs,  as  to 
all  the  other  defendants.  And  thereupon 
Mrs.  Shelton  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

E.  E.  Bouldin,  for  the  appellant. 

895        *Wm.  M.  Tredway  Jr.,  for  the   ap- 
pellees. 

Staples,  J.  delivered  the  opinion  of  the 
court. 

The  main  question  before,  us  is  as  to 
the  effect  of  the  order  of  the  County  court 
of  Pittsylvania  entered  at  the  March  term 
1851,  removing  William  Davis  from  his  office 
of  trustee,  and  appointing  C.  D.  Bennett  in  I 
his  place.  The  learned  judge  of  the  Circuit  j 


court  was  of  opinion  that  this  order  is  illegal 
and  void;  and  that  the  bond  given  by  Ben- 
nett, for  the  faithful  discharge  of  his  duties 
as  trustee,  is  also  illegal  and  void  as  to  his 
sureties ;  and  although  Bennett  may  be  held 
to  account  for  any  funds  received  by  him 
belonging  to  the  cestui  que  trusts,  the 
sureties  are  in  no  wise  responsible  for  the 
same. 

The  grounds  of  this  decision  are  not  given 
in  the  decree.  They  are  no  doubt  correctly 
stated  in  the  brief  of  the  learned  counsel 
for  the  appellee.  This  position  is,  that 
William  Davis,  after  his  acceptance  of  the 
trust,  under  the  will  of  Thomas  Davis,  sen., 
could  only  divest  himself  of  it  in  three  ways 
— either  by  assent  of  all  his  cestui  que  trust ; 
or,  2d,  by  means  of  some  special  power  in 
the  instrument  creating  the  trust;  and  3d, 
by  an  application  to  a  court  of  chancery. 
That,  in  this  case,  neither  of  these  condi- 
tions were  complied  with ;  that  Mrs.  Polly 
Shelton,  the  tenant  for  lif e^  alone  consented 
to  the  removal  of  Davis  and  the  appoint- 
ment of  Bennett;  the  infant  children,  en- 
titled to  the  estate  in  remainder,  not  being 
before  the  court,  nor  capable  of  consenting ; 
that  the  will  confessedly  contains  no  pro- 
vision on  the  subject ;  and,  lastly,  no  proper 
application  was  made  to  a  court  of  chancery ; 
the  order  of  March  term  1851  being  the  iirst 
and  only  proceeding  in  the  case;  that 
806  order  was  *made  simply  upon  motion, 
without  process  or  bill,  or  other  pro- 
ceeding to  give  the  court  jurisdiction  in  the 
premises.     Its  action  was  therefore  a  nullity. 

It  is  unnecessary  to  consider  the  first  two 
grounds  of  objection  suggested  by  counsel ; 
for  if  the  court  had  no  authority  to  act  on 
the  subject,  if  it  was  wholly  without  juris- 
diction of  the  matter  in  controversy,  both 
the  order  and  bond  must  be  regarded  as  in- 
valid. 

The  question  to  be  considered  then  is, 
first,  as  to  the  authority  of  the  County  court 
to  act  in  the  matter  of  removing  and  ap- 
pointing trustees;  and,  second,  how  far  its 
orders  and  decrees  in  such  cases  may  be 
impeached  in  collateral  proceedings. 

At  the  time  this  order  was  entered,  the 
County  courts  of  Virginia  were  clothed  with 
authority  to  hear  and  determine  all  cases  at 
common  law  or  in  chancery  within  their 
respective  counties  and  corporations,  with 
the  exception  of  certain  criminal  causes, 
and  except  civil  cases  not  involving  a  greater 
amount  or  value  than  twenty  dollars.  Rev. 
Code  1860,  page  663,  sec.  16. 

In  the  exercise  of  their  chancery  powers 
these  courts  were  concurrent  with  the  Circuit 
courts.  In  other  words  they  were  courts  of 
general  jurisdiction,  and  were  inferior  only 
in  the  sense  that  their  judgments  might  be 
revised  by  an  appellate  court.  Harvey  v. 
Tyler,  2  Wall.  U.  S.  R.  328.  They  had 
therefore  complete  jurisdiction  in  cases  of 
trusts.  In  the  exercise  of  this  branch  of 
that  jurisdiction  they  might  remove  and 
appoint  trustees,  whether  acting  under  deeds 
or  wills. 

The  appointment  of  new  trustees  is  an 
ordinary     remedy    enforced    by    courts    of 
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equity  in  all  cases  where  there  is  a  failure 
of  suitable  trustees  to  perform  the  trusts, 
either  from  accident  or  from  the  refusal  of 
the  old  trustees  to  act,  or  from  their  orig-i- 
nal  or  supervenient  incapacity  to  act, 

807  or   from    any   other   cause.    2  *Story 
Bq.    Jur.    sec.    1287.      And   so  where 

the  circumstances  or  conduct  of  any  exist- 
ing trustee  renders  it  inexpedient  for  him 
to  continue  in  the  office,  the  court  will  adapt 
its  relief  to  the  exigencies  of  the  case,  and 
having  first  decided  upon  the  removal  of  the 
trustee,  will  proceed  to  supply  the  vacancy 
by  appointing  another  person  to  act  in  the 
trust;  and  by  directing  the  transfer  of  the 
property  to  him.     Hill  on  Trustees  190,  191. 

The  County  court  of  Pittsylvania  being 
then  at  the  date  of  that  order,  a  court  of 
general  jurisdiction  in  the  administration 
of  trusts,  its  orders  and  decrees  for  the  ap- 
pointment or  removal  of  trustees  must  be 
treated  as  valid  in  every  other  tribunal 
until  reversed  by  a  proper  proceeding  before 
an  appellate  court,  or  before  the  court  which 
rendered  the  decree. 

It  is  said,  however,  that  jurisdiction  of 
the  subject  matter  is  not  sufficient ;  there 
must  be  parties  and  a  case  in  court;  and  in 
the  present  instance  the  order  was  entered 
without  process,  or  bill,  or  other  proceeding. 

The  object  of  the  process  is  to  bring  the 
defendant  before  the  court;  by  it  he  is  re- 
quired to  appear  and  answer  the  bill.  But 
jurisdiction  of  the  person  may  be  acquired 
by  the  voluntary  appearance  of  the  defend- 
ant without  process,  or  by  an  attorney  ap- 
pearing and  making  defence  for  him.  If 
parties  without  process  or  bill  appear  in 
open  court  and  agree  that  a  decree  may  be 
entered  adjudicating  their  rights,  and  this 
agreement  is  entered  of  record,  it  can  hardly 
be  maintained  that  such  a  decree  is  a  mere 
nullity.  This  mode  of  proceeding  may  be 
very  irregular,  but  the  decree  being  the 
adjudication  of  the  tribunal  having  juris- 
diction of  the  subject  matter  and  of  the 
parties,  can  never  be  collaterally  im- 

808  peached  for  any  defect,  ^irregularity 
or  error  in  the   proceedings,    however 

manifest  or  palpable  it  may  be.  In  such 
case  the  question  of  jurisdiction  enters  into 
and  becomes  an  essential  part  of  the  judg- 
ment of  the  court. 

This  principle  has  again  and  again  been 
affirmed  by  this  court.  The  cases  of  Fisher 
v.  Bassett,  9  L/eigh  119;  Cook,  sheriff,  v. 
Hays,  9  Gratt.  142;  Andrews  v.  Avory,  14 
Gratt.  229;  and  Gibson  v.  Beckham,  16  Gratt. 
321 ;  are  familiar  illustrations. 

It  is  unnecessary  to  consume  time  in 
quoting  from  these  decisions,  as  they  are 
well  understood  by  the  profession.  In  Gib- 
son V.  Beckham,  Jud^e  Allen  entered  into 
an  exhaustive  discussion  of  this  whole  doc- 
trine, and  a  critical  examination  of  all  the 
authorities. 

The  rule  as  laid  down  in  that  case,  is, 
that  where  a  court  has  cognizance  of  the 
subject  matter  its  judgment  though  it  may 
be  erroneous  is  not  void ;  it  is  binding  until 
set  aside  or  reversed,  and  cannot  be  ques- 
tioned   incidentally;  acts   done    and   bonds 


taken  under  it  bind  the  obligors  and  sureties 
as  well  as  principals. 

Where  the  court  has  cognizance  of  the 
subject  matter,  or  capacity  to  take  a  bond, 
or  takes  a  bond  which  on  its  face  is  valid, 
but  contains  a  recital  of  facts  necessary  to 
its  validity,  the  obligors  shall  l>e  estopped 
from  denying  the  truth  of  such  recitals. 
These  principles  firmly  established  are  es- 
sential to  the  security  of  the  public  and 
individuals.  The  security  can  occupy  no 
higher  ground  than  his  principal.  It  is  his 
intervention  which  has  enabled  the  princi- 
pal to  act,  and  he  should  be  bound  to  the 
extent  of  his  obligation  for  him. 

The  argument  of  the  counsel  for  the  ap- 
pellee seems  to   assume,  that  when  a 
800    trustee  is  sought  to  be  removed  *by  a 
court  of  equity   a  suit,    or   a   bill,  or 
some  formal  pleading  is  essential   to   effect 
that  obiect. 

It  will  be  found,  however,  that  the  prac- 
tice of  the  Chancery  courts  in  this  respect, 
varies  in  different  countries.  In  England 
the  uniform  course  is  to  proceed  by  bilL 
The  object  is,  no  doubt,  to  give  the  defend- 
ant (the  trustee)  the  benefit  of  his  answer. 
The  mode  of  proceeding  is  of  course  only 
important  when  the  trustee  is  resisting  the 
application  for  his  removal. 

In  several  of  the  American  States  the 
usual  course  is  to  proceed  by  petition.  This 
practice  has  been  recognized  and  sanctioned 
by  the  Supreme  Court  of  Georgia  as  proper 
in  that  State.  Mitchel  v.  Pilner,  15  Georgia 
R.  319. 

In  ex  parte  Knust,  1  Baily  Eq.  R.  489,  the 
Supreme  Court  of  South  Carolina  say — ^The 
English  authorities  certainly  are,  that  to 
remove  a  trustee  the  proceeding  must  be  by 
bill ;  and  if  it  were  right  to  remove  a  trustee 
for  misconduct,  I  certainly  should  think  be 
ought  to  have  the  means  of  defending  him- 
self by  answer.  The  proceeding  by  petitioo 
is,  however,  more  used  by  us  than  in  the 
English  practice,  and  if  the  office  of  trustee 
were  vacant  I  think  it  might  be  filled  upon 
petition.  However  this  may  be,  it  does  not 
appear  from  the  decree,  that  any  objection 
to  the  form  of  the  proceeding  was  taken  at 
the  hearing;  nor  does  it  form  the  ground 
of  appeal.  W'e  think  it  is  too  late  to  take 
the  objection  now. 

According  to  these  cases,  and  others 
which  could  be  cited,  there  is  no  fixed  and 
unbending  rule  of  proceeding  in  the  equity 
courts  for  the  removal  of  trustees.  Whether 
in  any  of  the  states  it  may  be  done  upon 
mere  motion  the  books  do  not  show.  But  if 
that  mode  of  proceeding  is  adopted,  with 
the  consent  of  all  the  parties  before 
000  the  court,  especially  the  trustee,  *^whose 
office  is  to  be  vacated,  the  decree  ren- 
dered therein,  until  reversed,  is  entitled  to 
the  same  respect  as  any  other  decree  of  a 
competent  court.  To  hold  otherwise,  is  to 
substitute  the  mode  in  which  an  authority  is 
exercised  for  the  authority  itself.  Departure 
from  the  regular  course  of  proceeding  can 
never  invalidate  an  act  if  the  court  has 
authority  to  do  the  act.  A  decree  t>aaed 
upon  a  motion  or  petition   cannot  be  a  nnl- 
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lity,  if  it  would  be  valid  when  founded  upon 
I  regular  bill  in  equity. 

In  the  case  before  us,  the  application  for 
the  removal  of  the  old  trustee  was  made  by 
Mbrs.  Shelton,  one  of  the  cestui  que  trusts 
In  writiniii: ;  and  the  trustee  himself  appeared 
In  court  and  gave  his  consent.  It  would 
have  been  more,  regular  to  have  proceeded 
by  bill  or  by  petition ;  but  neither  of  those 
modes  would  have  given  the  court  jurisdic- 
tion of  the  parties  more  fully  than  was  ob- 
tained by  this  voluntarv  appearance  in  open 
court. 

It  is  very  true  that  the  children  of  Mrs. 
Shelton,  who  were  entitled  to  the  trust  fund 
in  remainder,  were  not  parties  to  the  pro- 
ceeding. Whether  these  children  tx>uld  at 
any  time  have  successfully  objected  to  the 
order  removing  the  old  trustee,  it  is  unnec- 
essary now  to  decide.  It  has  been  nearly 
twenty-five  years  since  that  order  was 
made.  During  all  the  time  that  has  since 
elapsed,  it  does  not  appear  to  have  been 
called  in  question  by  either  of  the  children, 
although  the  youngest  must  have  long  since 
arrived  at  maturity. .  And  now  we  are  told 
that  as  they  were  not  before  the  court,  and 
might  therefore  have  originally  objected, 
these  defendants  who  were  before  the  court, 
and  voluntarily  assumed  the  obligation,  are 
thereby  released  from  all  liability. 

The  case  of  the  People  v.  Morton,  5 
eOl  Seld.  (N.  Y.  R.)  MTe,  furnishes  so 
complete  and  satisfactory  an  answer 
to  this  view;  indeed,  it  is  so  apposite  in 
every  respect  to  the  present  case,  as  to 
justify  an  extended  extract  from  the  opinion 
of  the  court  as  delivered  by  Ruggles,  C.  J. 
**The  court  of  chancery  had  general  juris- 
diction of  all  cases  of  trust,  and  had  the 
power  by  its  general  authority,  independent 
of  any  statute,  to  displace  a  trustee  on  good 
cause  shown,  and  to  substitute  another  in 
his  stead.  It  is  said  that  this  must,  in  all 
cases,  according  to  the  course  and  practice  of 
the  court,  be  done  by  bill  and  not  upon  peti- 
tion. But  a  departure  from  the  usual  practice 
of  the  court  in  doing  an  act,  which  the  court 
has  authority  to  do,  does  not  render  the  act 
void.  It  may  be  irregular  or  erroneous,  and 
upon  a  direct  proceeding  may  be  set  aside  or 
reversed ;  but  its  validity  cannot  be  ques- 
tioned   in  a  collateral  action. 

**It  does  not  appear,  that  the  court  of 
Chancery  in  substituting  I/ynch  as  trustee 
in  the  place  of  White  and  Nicholl,  acted,  or 
professed  to  act,  by  authority  of  the  statute 
in  relation  to  trusts  of  real  e^^te,  or  other- 
wise than  by  virtue  of  its  general  jurisdic- 
tion in  matters  of  trust*  The  true  point  of 
the  objection  to  the  v^idity  of  the  change 
of  trustee  seems  to  be  this:  that  it  does  not 
appear  by  the  recital  in  the  bond  that  the 
cestui  que  trust  were  parties  to  or  had 
notice  of  the  proceeding. 

"But  this  is  an  objection  which  neither 
the  trustee  nor  his  surety  can  be  allowed  to 
make.  I^ynch  got  possession  of  the  trust 
estate  under  the  proceeding  by  color  of 
which  he  claimed  to  be  trustee,  and  Norton 
volnntarilv  undertook  as  his  surety,  that  he 
should  faithfully   administer  the  trust.     If 


the  proceeding  was  irregular  for  want  of 
notice  to  the  children  of  Mrs.  L«ynch,  they 
might  object  to  it  in  a  proper  manner  for 
that  cause;  but  I/ynch  after  having 
002  obtained  the  property  *upon  the  pre- 
tence of  being  the  trustee,  cannot  be 
permitted  to  deny  the  liability  to  account 
as  such.  The  defendant  who  voluntarily 
became  his  surety  in  order  that  he  might 
take  the  trust  property,  is  for  a  like  reason 
precluded  from  denying  his  liability.  The 
order  for  changing  the  trustee  and  the  bond 
given  in  pursuance  of  it  must  therefore  be 
regarded  as  valid,  and  the  defences  in  the 
answer  which  related  to  this  point  were  prop- 
erly overruled." 

These  views  of  Chief  Justice  Ruggles  are 
fully  sustained  by  the  case  of  Curtis  v. 
Smith,  60  Barb.  R.  12;  the  case  of  Pontis 
V.  Dilby,  9  Gill's  R.  222,  240;  the  case  of 
Budd  V.  Hiter,  3  Dutch.  R.  43.  And  they 
are  withal  so  satisfactory  and  convincing 
in  themselves  as  to  render  any  further  dis- 
cussion of  the  subject  wholly  unnecessary. 
For  the  reasons  stated  the  decree  of  the 
Circuit  court  must  be  reversed,  and  the  case 
remanded  for  further  proceedings. 

Decree  reversed. 


003  *Fultz  V.  Davis. 

November  Term.  1876.  RIclimond. 

Absent,  BouLDnr,  J. 

L  Debts— Coflfederste  Money.— In  April  1862  F  lends 
to  D  17,000,  and  takes  his  bond,  secnred  by  a  deed 
of  tmst  on  land,  payable  in  six  years  "in  cnrrent 
money  of  Virsrinla,"  the  interest  to  be  paid  semi- 
annually. For  the  loan  D  receives  the  checks  of 
F  on  a  bank  which  is  then  paylnff  Confederate 
money.  Nothinc  is  said,  either  before  or  at  the 
time  of  the  loan,  as  to  the  kind  of  money  in  which 
the  bond  is  to  be  paid,  except  what  is  stated  In  the 
bond.  D  pays  the  interest  in  Confederate  money 
up  to  April  1881.  In  September  of  that  year  he 
offers  to  pay  the  interest,  but  F  ref nscs  to  receive 
the  money.  In  December  1865.  1806.  186S,  and  in 
Febrnary  1869,  D  made  payments  on  the  bond. 
Held: 

I.  Seme— Same— Time  of  Scallnfl:.*— This  is  a  Confed- 
erate contract,  and  is  to  be  scaled  as  of  the  date 
of  the  contract. 
a.  Seme— Same  — rienner. of  Sc«linir>-'In  ascertain- 
ing the  amount  still  due  to  F  on  the  bond,  the 
value  of  the  bond  in  srold  at  its  date  is  first  to  be 
ascertained,  then  interest  is  to  be  charged  upon 
the  amount  so  ascertained  up  to  the  time  of  the 
first  payment,  and  the  premium  on  the  srold  is 
then  to  be  added  to  it:  and  the  payments  de- 
ducted  at   their  nominal    amount,    from    the 
amount  so  ascertained. 
II.  Seme— Peyment—lntereitt— Where  payments  are 
made  from  time  to  time,  on  a  debt  bearing  inter- 
est, the  interest  is  to  be  computed  on  the  debt  up 

«Debts— Conffederete  rioney— Time  of  3celiiiff.— The 
authorities  on  this  subject  are  collected  in  Ashby  v. 
Porter,  26  Gratt  466,  and  note. 

tDebte— Payment- liitereet.— See  noU  on  "Interest 
Generally"  appended  to  Fred  v.  DiToa,  22  Gratt.  641. 
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**If  the  jury  believe  from  the  evidence, 
that  John  F.  Slaughter,  the  plaintiff  in  the 
action,  acquired  the  note  sued  upon  with 
his  own  means,  and  for  his  own  individual 
benefit;  then  the  said  plaintiff  is  entitled 
to  recover  against  the  defendant  E.  J.  Bur- 
ton, the  full  amount  of  said  note,  with  in- 
terest thereon  from  the  day  it  fell  due,  till 
paid  with  costs  of  protest;  notwithstanding 
the  said  Slaughter  may,  at  the  time  of  ob- 
taining the  same,  have  been  administrator 
with  the  will  annexed  of  Samuel  Garland 
dec'd,  who  was  one  of  the  endorsers  of  said 
note,    and    notwithstanding    he    may    have 

paid  for  it  in  a  depreciated  currency.** 
918     ♦The  defendant  objected  to  the  giving 

of  this  instruction  to  the  jury;  and 
the  same  was  modified  by  the  court  as  fol- 
lows: **Unless  the  jury  shall  believe  that 
he  acquired  it  by  means  of  or  under  color 
of  his  office  as  administrator;  then,  in  that 
event,  he  is  not  entitled  to  recover  more 
than  he  paid  for  it,  although  it  may  have 
been  paid  for,  with  his  own  money  and  not 
out  of  the  estate  of  his  testator."  As  thus 
modified,  the  instruction  was  given;  and 
thereupon  the  defendant  excepted. 

There  were  other  instructions  asked  by 
defendant,  and  refused  by  the  court;  and  the 
case  was  then  submitted  to  the  jury,  who 
rendered  a  verdict  for  the  full  amount  of 
the  note  and  ndtarial  charges,  with  interest 
from  the  15th  November  1861  (the  day  of 
protest).  The  defendant  then  moved  to  set 
aside  the  verdict,  and  grant  him  a  new 
trial;  which  motion  was  overruled  by  the 
court,  and  judgment  entered  for  plaintiff 
according  to  the  verdict.  .  The  defendant 
again  excepted. 

My  opinion  is,  that  the  court  erred  in  in- 
structing the  jury  that  a  personal  repre- 
sentative can  under  any  circumstances,  or 
in  any  event,  either  by  purchase  or  pay- 
ment, so  acquire  a  credit  or  debt  of  the 
estate  represented  by  him,  as  to  secure  to 
himself  an  individual  benefit  thereby.  He 
is  obliged  to  take  notice,  when  he  accepts 
the  office  of  administrator,  that  he  is  en- 
trusted by  the  terms  of  his  office  and  the 
law  of  the  land,  with  the  exclusive  charge 
of  the  rights  and  interest  of  his  testator  or 
intestate,  in  the  subject  matter  before  him; 
and  these  rights  and  interests  cannot,  under 
any  circumstances,  be  ignored  b^'  him.  He 
is  bound,  both  in  law  and  morals,  to  protect 
them.  It  is  therefore  the  well  settled  law 
of  this  State,  based  on  a  wise  public  policy, 

and  sustained  by  the  soundest  princi- 
010     pies  *of  equity  law,  of   morality,  and 

of  justice,  that  such  fiduciary  can  in 
no  event  so  deal  with  his  trust  as  to  secure 
to  himself  an  individual  benefit  thereby,  at 
the  expense  or  hazard  of  the  trust  estate. 

The  effect  of  the  instruction  under  con- 
sideration, (however  intended),  would  be  to 
enable  the  administrator  to  ignore  this 
salutary  rule,  and  to  buy  up  a  liability  of 
his  intestate  at  about  one  third  of  its  real 
value;  and  then  to  enforce  it  for  its  full 
amount — even  against  his  testator,  if  nec- 
essary; for  such  must  be  the  result  of  the 
instruction;    the    fiduciary   being   regarded 


thereby,  in  certain  events,  as  a  bona  ide 
holder  for  value,  in  his  own  ri^ht,  of  tk 
note  endorsed  by  his  testator:  and  thus  \iy 
treating  the  transaction  as  a  purchase  b| 
Slaughter  individually,  instead  of  a  pty- 
ment  as  administrator,  as  it  shoold  \a\t 
been,  Slaughter  would  be  allowed  to  realix 
individually,  about  three  times  as  much  a 
he  paid  for  a  debt  of  his  testator,  witbtlie 
right,  should  circumstances  require  it,  ta 
charge  the  entire  amount  to  his  testator'i 
estate.  Such  dealing  by  a  fiduciarj  witk 
his  trust,  cannot,  I  think,  be  tolerated  for 
a  single  moment,  by  this  court. 

My  opinion  therefore  is,  that  we  ait 
bound  both  in  law  and  morals,  to  treat  the 
acquisition  by  Slaughter  of  the  note  in  coo* 
troversy  as  an  acquisition  by  him  in  his 
fiduciary  character,  and  not  as  a  pajneot 
or  purchase  by  him  individually.  I  wooM 
here  remark,  that  the  proofs,  in  my  opinion, 
shew  a  payment  and  not  a  purchase.  Ui^ 
made  then  by  Slaughter  in  his  fidodoi 
character,  it  was  officiously  made  by  bis 
as  a  mere  stranger,  without  privity  of  odb- 
tract  or  request  of  parties.  For  such  volnn- 
tary  payment  made  by  a  stranger  totix 
contract,    no    action   could  be  main* 

020  tained.  But  as  I  *have  already  atited, 
I   am   of   opinion,    that  the  paynot 

must  be  regarded  as  made  by  Slaughter  a 
fiduciary.  This  is  required,  as  well  by  tie 
law  of  the  land  as  by  the  interest  of 
Slaughter  himself;  for  we  have  seen,  tiat 
he  could  acquire  the  note  in  question  in  bo 
other  way,  under  the  facts  of  the  case. 
Thus  paying,  however,  he  would  acqmrt 
precisely  the  rights  of  Garland  himself,  tad 
he  paid  the  note  in  his  lifetime  and  afhr 
protest:  and  the  next  question  is.  what  ait 
these  riehts? 

Clearly,!  think, as  a  general  rule, the rigbtJ 
of  a  holder  of  the  note  who  has  acqiiiirf 
it  by  composition  or  payment  as  surety « 
the  parties  bound  to  him  as  prindpals^ 
viz.,  the  right  of  a  full  indemnity  for  the 
money  paid  for  the  principals;  in  othff 
words,  the  right  to  recover  of  theprindpw 
the  value  paid  by  the  surety  for  thoa;- 
nothing  more  and  nothing  less.  That  tpu 
is  so,  especially  in  cases  of  accommodation 
paper,  is  abundantly  shewn  by  the  clemeo- 
tary  writers  and  decided  cases  on  the  wj- 
ject;  but  I  will  content  myself  withrefff- 
ring  to  only  two  recent  cases  in  this  coflft 

In  Barnett  v.  Cecil,  21  Gratt.  95,  W 
Moncure,  delivering  the  opinion  of  ^ 
whole  court,  uses  the  following  lanpi^f*- 
**It  is  certainly  true,  as  a  general  mlc,  tJ» 
the  contract  which  the  law  implies  bettwe" 
a  principal  and  his  surety,  is  merely  a  con- 
tract of  indemnity;  and  that  the  measure  w 
the  liability  of  the  principal  to  the  sfOtxj 
is  the  amount  which  the  latter  has  tojaj 
for  the  former  on  account  of  his  suretysiujf 
so  that  if  the  discount  at  bank  had  been  mj 
origin  of  the  transaction  in  this  ^***jj. 
the  note  had  been  made,  endorsed  *"^^^ 
counted  for  the  accommodation  oi^"^ 

021  maker  and  first  endorser,  the  last  »- 
dorser,  Cecil,  would  have  been  »  ^ 

surety  of  the  other  parties,  and  could  » 
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plaintiff  had  a  rig'ht  to  pay  the  interest  up 
to  the  10th  of  April  1865  in  Confederate 
moneT  and  offered  to  do  so,  but  Fultz  re- 
fused to  receive  it,  that  interest  should  be 
remitted.  And  the  said  commissioner  was 
instructed  to  charge  the  true  value  of  said 
debt  to  Davis  as  of  the  10th  of  April,  1865, 
after  which  interest  was  to  be  allowed,  but 
not  compounded,  g-iving-  credit  to  Davis  for 
all  sums  thereafter  paid  by  him.  But  if 
said  payments  were  paid  in  currency  or 
greenbacks,  the  commissioner  was  directed 
to  scale  said  payments  as  of  the  date  of  such 
payment,  to  their  value  in  gold,  and  the 
amount  less  the  gold  premium,  should  be 
■credited  against  said  demand,  and  the  gold 
premium  at  the '  time  of  the  close  of  the 
account  must  be  added  to  the  balance  found 
-due  to  the  defendant  Fultz. 

The  commissioner  made  his  report;  but 
it  is  not  necessary  to  state  it,  as  the  court 
adopted  a  special  statement,  by  which  the 
principal  debt  was  scaled  as  of  the  10th  of 
April  1865;  the  interest  was  then  charged 
thereon  to  the  4th  of  February  1874 ;  and 
the  premium  on  gold  at  11}^  per  cent,  was 
added,  making  the  debt  as  of  that  date 
"$8,154.17.  The  payments  with  interest  on 
each  from  the  date  of  its  payment  to  the  4th 
of  February  1874,  amounting  in  the  whole 
to  $4,586.56,  was  then  deducted,  leaving 
as  due  to  Fultz,  as  of  that  date,  the  sum 
of  $3,937.51. 

The  cause  came  on  to  be-  finally  heard  on 
the  19th  of  March  1874,  when  the  court  con- 
firmed the  special  statement,  and  decreed 
that  the  injunction  awarded  the  plaintiff  in 
the  cause  be  dissolved  as  to  the  sum  of 
$3,937.51,  with  interest  thereon  from  the 
4th  of  February  1874  till  paid.  And  it  was 
further  decreed  that  unless  the  plaintiff  shall 
pay  the  said  sum  of  money  with  interest  as 
aforesaid,  in  lawful  money  of  the 
008  *United  States,  within  sixty  days 
from  the  date  of  the  decree,  then  the 
trustee  Wm.  A.  Burnett  as  commissioner  of 
the  court  shall  proceed  to  sell  at  public 
auction  the  tract  of  land  in  the  bill  men- 
tioned, or  so  much  thereof  as  may  be  nec- 
essary for  the  purpose  of  raisine  the  amount 
due  the  defendant  Fultz,  for  cash  enough 
to  defray  the  expenses  of  sale,  and  the 
residue  on  a  credit  of  one,  two  and  three 
years,  &c. 

From  this  decree  Fultz  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was 
allowed. 

A.  H.  Fultz,  for  the  appellant. 

Whitehead,  for  the  appellee. 

Staples  J.  delivered  the  opinion  of  the 
court. 

This  contract  was  entered  into  with  ref- 
erence to  Confederate  treasury  notes  as  a 
standard  of  value.  This,  if  not  conceded 
by  the  parties,  is  clearly  established  by  the 
evidence.  The  debt  must  therefore  be 
scaled,  unless  it  is  made  to  appear,  that 
according  to  the.  true  understanding  and 
agreement  of  the   parties,  it  was   to  be  dis- 


charged in  a  currency  not  liable  to  the  scale 
of  depreciation.  The  appellant  relies  upon 
the  bond  to  show  that  the  debtor  agreed  to 
pay  in  a  sound  currency.  The  promise  is 
to  pay  **six  years  after  date  in  current 
money  of  Virginia.**  It  is,  however,  very 
apparent,  that  these  words  were  used  not 
so  much  to  designate  a  particular  medium 
of  payment,  as  to  exclude  the  inference  of 
a  contract  to  pay  in  coin. 

In  none  of  the  conversations  or  negotia- 
tions preceding  or  contemporaneous  with 
the  loan,  was  anything  said  as  to  the  kind 
of  currency  in  which  the  debt  was  to  be 
paid.  In  the  correspondence  of  the  parties 
no  reference  whatever  is  made  to  the 
900  subject.  *The  appellant,  in  his  peti- 
tion, admits  there  is  no  evidence  of 
an  agreement  as  to  the  kind  of  currency  in 
which  the  debt  was  to  be  paid,  other  than 
what  appears  upon  the  face  of  the  bond. 
The  proposition  to  pay  in  six  years  emanated 
from  the  debtor,  and  was  acceded  to  by  the 
creditor,  as  a  measure  of  indulgence.  The 
promise  to  pay  *4n  current  money"  does 
not  necessarily  indicate  an  agreement  to 
pay  the  nominal  amount  of  the  debt  in 
such  money,  at  the  maturity  of  the  con- 
tract. These  words  are  sometimes  used  to 
express  a  contract  of  hazard,  in  which  both 
parties  assume  the  risk  of  the  currency  in 
use  when  the  debt  is  payable.  This  court 
is  always  reluctant,  however,  to  adopt  a 
construction  of  the  contract  which  leads  to 
a  construction  which  might  often  deprive 
the  creditor  of  any  recovery  whatever. 

But  in^this  case  there  is  nothing  from 
which  it  can  be  inferred,  that  either  party 
contemplated  an  agreement  of  that  kind.  It 
was  simply  an  application  for  a  loan  upon 
time,  and  the  advancement  of  the  money 
upon  that  application,  followed  by  the  exe- 
cution of  the  bond  and  deed  of  trust. 

In  the  deed  of  trust  no  reference  is  made 
to  the  kind  of  currency  in  which  the  debt 
is  to  be  paid,  although,  in  other  respects, 
the  terms  of  the  contract  are  set  out  with 
great  minuteness. 

The  next  circumstance  relied  upon,  as 
showing  that  both  parties  understood  the 
debt  as  payable  in  a  sound  currency,  at  its 
nominal  amount,  is  the  correspondence 
between  the  appellee  and  appellant  since 
the  close  of  the  war.  The  letters  of  the 
appellee  certainly  do  not  show  that  he  at 
any  time  claimed  the  right  to  scale  the  debt. 
It  may  be  said,  on  the  other  hand,  they  do 
not  show  any  distinct  admission  of  an  obli- 
gation to  pay  the  whole  amount  of  the 
010  bond.  It  is  very  probable  *that  the 
appellee  supposed  he  was  bound  for 
the  whole,  and  did  not  understand  his  right 
to  insist  upon  the  scale  of  depreciation. 
Still  the  court  is  not  thereby  precluded  from 
an  inquiry  into  the  nature  of  the  original 
transaction.  It  is  very  certain  the  letters 
contain  nothing  which  changes  the  rights 
and  obligations  of  the  parties. 

The  debt  being  a  proper  one  for  the  scale  of 
depreciation,  it  is  agreed  that  the  scale  must 
be  applied  as  of  the  date  of  the  contract.  The 
real  controversy  is  as  to  the  mode  of  deal- 
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ing  with  the  payments  made  from  the  years 
1865  to  1869  inclusive.  These  payments 
were  made  in  United  States  currency,  which 
was  then  greatly  depreciated,  the  deprecia- 
tion varying  considerably  at  the  several 
periods  of  payment.  In  reducing  the  nom- 
inal amount  of  Confederate  debts  to  their 
gold  value  under  the  statute,  this  court  has 
adopted  the  practice  of  adding  the  premium 
to  such  value.  The  debtor  may  pay  in  gold 
if  he  pleases,  or  he  may  pay  in  currency; 
but  the  injustice  can  never  be  tolerated  of 
allowing  him  to  pay  the  gold  value  in  a 
depreciated  currency  greatly  less  than  such 
value. 

Here,  however,  it  is  insisted  that  the 
payments  must  be  also  scaled  to  the  gold 
value.  It  is  urged  with  great  force,  that 
during  all  the  time  the  appellee  was  making 
his  payments  and  asking  for  indulgence, 
on  no  occasion  did  he  ever  intimate  a  pur- 
pose to  insist  upon  scaling  the  debt;  that 
his  conduct  was  such  as  to  delude  the  appel- 
lant into  the  belief  that  he  intended  to  pay 
the  face  of  the  bond,  and  under  this  im- 
pression the  a.ppellant  received  the  currency 
at  its  par  value,  and  gave  the  credit  accord- 
inglv. 

To  this  it  is  answered,  there  is  no  rule 
of  law  authorizing  payments  to  be  scaled; 
that  the  creditor  having  consented  to 
receive  the  currency  as  money  it 
91 1  ^operates  necessarily  as  an  extinguish- 
ment of  the  debt  pro  tanto.  Besides 
it  is  a  mere  matter  of  conjecture  what  the 
appellant  would  have  done.  His  necessities 
or  the  chance  of  a  profitable  speoulation 
may  have  induced  him  to  take  the  currency 
at  par,  although  he  must  have  known  the 
debt  was  to  be  scaled.  Instances  are  not  rare 
in  which  creditors,  both  during  and  since 
the  war,  were  very  willing  to  accept  a 
highly  depreciated  currency  in  payment  of 
gold  debts.  It  is  very  difficult  to  adopt  any 
plan  of  scaling  payments  without  injustice 
to  the  debtor,  and  great  embarrassment  in 
the  administration  of  justice.  All  that  can 
be  safely  done  is  to  add  the  premium  to  the 
gold  value  of  the  debt  as  scaled,  and  then 
apply  the  payments  to  the  aggregate  thus 
ascertained.  This  as  nearly  approaches 
exact  justice  as  any  rule  that  can  be  adopted. 

Complaint  is  made  by  the  appellant,  and 
very  justly  so,  that  the  appellee  is  allowed 
interest  upon  these  payments.  The  rule  is 
well  settled  in  Virginia,  that  interest  is 
not  to  be  computed  on  payments;  but  «pon 
the  debt  to  the  time  of  payment;  and  the 
latter  deducted  from  the  sum  of  principal 
and  interest.  This  rule  is  violated  by  the 
decree. 

Another  ground  of  complaint  on  the  part 
of  the  appellant,  is,  that  he  is  not  allowed 
compound  interest.  The  appellant  might 
have  collected  his  interest  at  the  expiration 
of  any  six  months  according  to  his  contract; 
but  having  failed  to  do  so  he  cannot  now 
convert  that  interest  into  principal  so  as  to 
make  it  an  interest-bearing  fund.  Even 
though  the  appellee  had  expressly  agreed  to 
pay  such  interest  it  would  have  been  invalid, 
as  hard  and  oppressive  and  tending  to  usury. 


Childers  v.  Deane,  4  Rand.  408-9.     There  is 
no  error  in  this  respect  in  the  decree  of  tiic 
Circuit  court. 

9 1 2  *But  for  the  errors  already  tnentioiied 
the  decree  must  be  reversal. 

Christian  J.  dissented. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  Circuit  court  did  not  err  in  holding 
that  the  contract  evidenced  by  the  bond 
bearing  date  18th  April  1862,  was  entered 
into  with  reference  to  Confederate  notes  as 
a  standard  of  value,  and  that  the  debt  ^ras 
under  the  circumstances  proper  to  be  scaled 
as  of  the  date  of  said  contract.  Kor  did 
the  said  court  err  in  holding  that  the  pay- 
ments made  by  the  appellees  were  not  sub- 
ject to  the  scale  of  depreciation.  Nor  did 
said  court  err  in  holding  that  the  appellant 
is  not  entitled  to  recover  compound  interest. 

The  court  is  of  opinion  that  the  Circnit 
court  did  err  in  holding  that  the  appellee  is 
entitled  to  interest  upon  the  several  pay- 
ments made  by  him :  The  rule  being  w^ 
settled,  that  interest  is  not  to  be  computed 
on  payments,  but  upon  the  debt  to  the  time 
of  each  payment,  and  the  latter  deducted 
from  the  sum  of  principal  and  interest ;  and 
in  the  present  case  there  is  nothing  war- 
ranting a  departure  from  this  rule. 

The  court  is  further  of  opinion,  that  the 
Circuit  court  after  reducing  the  appellant's 
debt  to  the  gold  standard,  and  calculating 
the  interest  thereon  to  the  date  of  the  first 
payment  made  December  7th  1865,  ought  to 
have  added  thereto  the  premium  of  11^ 
per  cent. ,  and  then  to  have  deducted  from. 
the  aggregate  amount  thus  ascertained 
the  several  payments  made  by  the  ap- 
pellee. 

913  *The  court  is  further  of  opinion,  that 
the  Circuit  court  erred  in  decreeing  a 

sale  of  the  land  embraced  in  the  deed  of 
trust  upon  a  credit  of  one,  two  and  three 
years.  The  deed  having  provided  for  a 
sale  for  cash,  the  Circuit  court  was  not 
authorized  to  vary  the  terms  of  said  deed 
without  the  consent  of  the  creditor. 

It  is  therefore  adjudged,  ordered  and  de- 
creed, that  so  much  of  the  decree  of  the  Cir- 
cuit court  as  is  in  conflict  with  the  views 
herein  announced,  be  reversed  and  annulled ; 
and  that  the  appellant  do  pay,  &c. 

And  the  same  is  remanded  to  the  said 
Circuit  court  for  further  proceedings  in 
conformity  with  the  views  herein  expressed. 

Decree  reversed. 


914  *Burton  v.  Slaughter. 

November  Term,  1875,  Ricbmond. 
I.  Negrotlable  Notes— AcconoradatitMi  Endorser— RlfMi 
of  His  PersonsI  Representativo.— The  perwMiai  rep- 
resentative of  tbe  accommodatioii  endorser  oi  a 
neffotiable  note  protested  for  non-payment,  can 
only  acquire  tbe  note,  whether  by  purchase  or 
payment,  in  bis  fiduciary  character, 
s.  Sane— Some— Same.*— The  personal  representa- 

«Rlffhts  of  Personal  Representatives.— The  principal 
case  Is  cited  in  Siron  v.  Rnleman,  82  Gratt 
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and  that  a  like  judgment  had  been  recov- 
ered in  April  186(5  ag'ainst  Marr's  adm'r  and 
iloore :  That  on  the  10th  of  April  1866  an- 
other judgment  had  been  recovered 
928  *by  Forbes'  ex'ors  against  Marr's 
adm'or,  and  all  his  sureties,  for 
$342.86,  with  15  per  cent,  damages  from  the 
31st  of  January  1866:  and  that  plaintiff  had 
paid  off  these  judgments. 

The  plaintiff   further   states  that   on   the 
31st  of  March  1866  said  T.  L.  Moore,  finding 
that   Marr's    estate  was   insolvent,   for  the 
purpose    of   avoiding   the    payment  of   his 
share  of  said  Marr's  liabilities,  and  in  fraud 
of  the  right  of  his  co-sureties,  conveyed  all 
bis  prooerty,  consisting  of  a  lot  in  Warren- 
ton  with  an  ofSce   on  it   and   forty  acres  of 
land  near  that  town,  to  Thomas  Henderson, 
in  consideration   of    fifty   dollars  which  he 
owed  Henderson,  and  maintaining,  support- 
ing    and    providing    him    with    necessary 
clothing,  and  supplying  also  the  attention 
of  a  servant,  for  and  during   the  rest  of  the 
natural  life  of  the  said  Thomas  L.  Moore." 
He  charges  that  this  deed  was  purely  vol- 
antary  and  fraudulent  as  to  creditors:  that 
Henderson  knew  that  Moore  was  liable  for 
the  malfeasance  in  office   of  Marr,  and  tor 
many    other   debts;   and   plaintiff   charges 
that  the  conveyance  to  Henderson  was  made 
with  the  sole  view  of  preventing  the  credit- 
ors of  Moore  from  making  their  said  debts. 
He  states  that  Henderson  had  conveyed  the 
forty  acres  of  Jand  to  T.  C.  McLearan,  and 
had   taken    a   house   and  lot  in   Warrenton 
in  part  payment,  and  Mcl^earan  had  sold  to 
C.  Bouckright;  and  that  $333.33  of  the  pur- 
chase money  was  still  due  from  Mclycaran. 
He  charges   that   the  deed  from   Moore  to 
Henderson  is  fraudulent  and  void,  and  that 
the  property  thereby  conveved  is  liable  to 
the   plaintiff   and     the   other    creditors    of 
Moore.     And   making    Marr's   adm'r,    and 
his  co-sureties,  and  Henderson  and  Mcl^ea- 
ran  and    Bouckright   defendants,    he   calls 
upon  them  to  answer  as  fully  all  the  allega- 
tions of  the  bill  as  if  specially  inter- 
929    rogated.     The  prayer  of  ♦the  bill    is 
that  Marr's  adm'r  may  settle  his  ac- 
count;   that    the   solvent   sureties   may  be 
compelled  to  pay  the  plaintiff  their  propor- 
tion  of  said  debts  paid  by  him;  that  the 
deed  from  Moore  to  Henderson  may  be  de- 
clared  fraudulent   and  void,   and   the  real 
estate  therein   conveyed   subjected    to  the 
payment  of  the  legal  liabilities  of  Moore; 
or  if  the  sale  to  Mcl^earan  and  Bouckright 
cannot  be  disturbed,  that  the  house  and  lot 
conveyed  by  McL^aran  to  Henderson,    and 
the  $333.33  and  interest,  still  due  from  Mc- 
I^earan,  may  be  subjected  to  the  payment 
cf   Moore's    liabilities;    and     for    general 
relief. 

Henderson  answered  the  bill.  He  admits 
the  execution  of  the  deed  from  Moore  to 
Siimself,  upon  the  consideration  named  in 
the  deed  as  stated  in  the  bill ;  but  he  denies 
that  the  deed  was  made  by  Moore  for  the 
purpose  of  avoiding  his  share  of  the  liabil- 
itiea  of  Marr  and  in  fraud  of  the  rights  of 
liis  sureties.  He  denies  that  the  deed  was 
purely  voluntary  and  fraudulent  as  to  cred- 


itors; and  he  utterly  denies  that  he  ''well 
knew  that  Moore  was  liable  for  the  mis- 
feasance in  office  of  Marr,  and  for  many 
other  debts,  and  that  the  conveyance  was 
made  with  the  sole  view  of  preventing  the 
creditors  of  Moore  from  making  their  said 
debts.'*  He  avers  that  he  was  not  aware  of 
the  securityship  of  Moore  for  Marr  as  sheriff 
until  after  the  execution  of  the  deed. 

The  defendant  further  says,  that  at  the 
time  of  the  execution  of  the  deed,  Moore 
was  an  old  man ;  for  a  long  time  previous 
had  been  utterly  helpless,  unable  to  provide 
for  himself,  and  needing  the  constant  at- 
tention of  a  servant.  Respondent  was  his 
nephew,  and  had  for  years  been  rendering 
him  assistance  in  money,  clothing,  provi- 
sions, Ac,  for  the  amount  of  which  Moore 
was  indebted   to  him;  and   although 

030  as  a  matter  ♦of  form,  $50  was  named 
in  the  deed,  the  real  amount  was-  five 

times  as  much.  The  old  man  was  encum- 
bering himself  with  debt;  and  various 
friends  who  knew  of  the  outlay  of  the  re- 
spondent, urged  and  advised  him,  from 
time  to  time,  to  assume  the  support  of  said 
Moore,  pay  off  the  liens  upon  his  property, 
and  become  the  owner  of  the  same;  and 
this  plan  seemed  to  be  satisfactory  to  Mr. 
Moore.  The  liens  upon  the  property,  which 
constituted,  as  far  as  respondent  knew,  his 
indebtedness,  amounted  to  little  less  than 
$1,000,  if  they  did  not  exceed  that  sum,  and 
these  with  the  amount  he  owed  respondent, 
would  made  over  $1,250  or  thereabout.  The 
respondent  could  not  have  expected  to  derive 
any  advantage  from  the  transaction,  when 
the  highest  valuation  of  the  property  was 
$2,000;  which  would  only  leave  about  $750, 
to  meet  the  expense  of  Moore's  support 
during  his  life.  Respondent  has  paid  off 
nearly  the  entire  known  indebtedness  of 
Moore,  supported  him  in  Warrenton  until 
the  fall  of  1868,  at  an  annual  expense  ex- 
ceeding $500,  and  is  still  paying  for  his 
maintenance  and  support  at  the  Protestant 
Infirmary  in  Baltimore.  He  insists  that  he 
has  paid  valuable  consideration  for  the 
property ;  and  whatever  view  may  be  taken 
of  his  coyenant  to  support  Moore  after  the 
date  of  the  conveyance,  the  debt  due  him 
and  the  liens  paid  by  him,  formed  a  valu- 
able consideration  sufficient  to  sustain  the 
deed ;  and  to  this  consideration  should  be 
added  the  amount  expended  by  him  in 
maintaining  Moore,  at  least  until  he  re- 
ceived notice  of  plaintiff's  demand ;  which 
would  constitute  a  valuable  consideration 
greater  than  the  highest  estimates  put  upon 
the  property. 

The  cause  came  on  to   be   heard  in   April 
1869,  when  the   court,    without  deciding  on 
the  validity  of  the  deed  from  Moore  to  Hen- 
derson,   directed    a   commissioner   to 

031  ♦ascertain    and   report    the    value   of 
the  real  estate  mentioned  in  the  deed, 

&c. ;  the  amount  of  the  debts  and  liabilities 
of  Moore  at  the  date  of  the  deed ;  and  what 
part  thereof  has  been  paid,  and  by  whom; 
what  amount  the  sureties  of  Marr,  as  sheriff, 
havs  paid  for  him,  and  which  of  them  have 
paid  it;  and  the  amount  the  plaintiff  is  en- 
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The  court  is  further  of  opinion,  that  the 
Circuit  court  erred  in  instructing  the  jury 
that  the  appellee  Slaughter  being  adminis- 
trator as  aforesaid,  could  in  any  event,  either 
by  purchase  or  payment,  acquire  larger 
rights  than  his  testator  Garland  would  have 
had,  had  he  himself  paid  the  note  in  his 
lifetime,  and  after  protest.  Those  rights  in 
this  case  would  have  been  only  the  rights 
of  a  surety,  to  be  fully  indemnified  for  his 
payment  on  account  of  the  principal:  and 
such  indemnity  is  fully  secured  to  the  prin- 
cipal by  the  payment  of  the  value  paid  by 
the  surety.  That  was  the  extent  of  Slaugh- 
ter's right  of  recovery  in  this  case. 

For  the  same  reasons  the  court  is  of  opin- 
ion that  the  Circuit  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

It  is  therefore  considered  by  the 
926  court  that  the  judgment  ^aforesaid  be 
reversed  and  annmled,  with  costs  to 
the  appellant,  and  a  new  trial  be  awarded 
him;  and  the  cause  is  remanded  to  the  said*p 
Circuit  court  to  be  further  proceeded  in,  in 
accordance  with  the  principles  of  this  order. 
•  Judgment  reversed. 


♦— 1 


926         'Henderson  v.'Hunton  9l  als. 
November  Term,  181^  Ricbmond. 

Prandttlent  Coav^Mioes.>-M  and  H,  with  others,  were 
sureties  of  J  as  sheriff,  who,  in  1806,  was  dead  and 
insolvent.    In  January  18M  B  recovered  a  jndff- 
ment  against  H  as  surety  for  J,  and  in  April  1866  B 
recovered  a  like  judgment  against  M.    M  was  an 
old  man,  not  able  to  provide  for  himself,  and  there 
were  several  small  Judgments  against  him.    In 
March  1866  he  conveyed  to  his  nephew  T  all  his 
real  estate,  worth  about  82,100.  in  consideration  of 
iBO  he  owed  T.  and  that  T  would  provide  for  him 
during  his  life;  T  not  knowing-  of  the  judgment 
against  H.  or  that  M  was  a  surety  of  J.    T  paid  off 
the  Judgments  against  M,  to  the  amount  of  8687.60, 
and  he  paid  for  the  support  of  M  after  the  deed, 
and  before  March   1860  about  8l,80a    In  March 
1860  H  files  his  bill  against  M  and  T,  to  set  aside  the 
deed  on  the  ground  of  fraud;  and  T  answers  and 
denies  fraud  in  himself,  and  any  knowledge  of  a 
fraudulent  Intent  on  the  part  of  M.    Held: 
•.  S«Be— equitable  Relief.— Equity  would  vacate  the 
deed  and  hold  the  land  liable  to  the  creditors  of 
M  If  they  interposed  in  due  time  in  asserting 
their  claim. 
a.   S—e—Lschet— Psrt  l^rlorauuios  by  Orsntee.— 
But  the  creditors  of  M  having  failed  to  assert 
their  demands  against  the  property  until  T  had 
made  considerable  advances  for  the  support  of 
M.  in  performance  of  his  contract,  the  deed  is 
a  valid  security  to  the  extent  of  these  advances. 
^  Smo    Ceasldsrstiss    Adsqwscy.— A  conveyance 
on  such  a  consideration  is  not  to  be  regarded  in 
law  as  merely  voluntary;  and  the  courts  vriU 
not   pronounce  the   consideration  inadequate, 
unless  it  Is  manifest  that  the  services  to  be  ren- 
dered and  the  expense  to  be  incurred  are  grossly 
dlsproportioned  to  the  value  of  the  property. 
4.  lews    "iews    H>ns  PMe  Orwrtee.*— Such  agree- 
mentsare  treated  as  founded  on  valuable  con- 

^n  siliilmt   Ceo vyces  —  B—   FMe   Onurtae.- 

"Where  there  Is  a  fraudulent  intent  on  the 


sideration;   and    consequently,   they 
fraudulent,  so  far  as  the  grantee  is 

when  fnala  JUUa  is  Justly  attrilmtaNe 
927       ^Im:  he  must  be  cognisant  oftbe 

lent  intent  of  the  grantor.  If 
such  intent. 

3.  5«iie  — Actual  Pruud  by  Bath 

there  is  actual  fraud,  both  parUes  pardcipusiSBj 
a  deed  is  utterly  void  ab  UiUio,  and  Is  aoi 
mitted  to  stand  as  security  for  any  turpose. 
fraud  infects  the  whole  transaction. 

6.  SaoM— Coostructlve  Pruud— I 

When  the  deed  is  merely  constmctirely 
lent,  or  when  it  appears  that  tbe  n'antec 
acted  bona  Me,  and  did  not  participate  is  ifte 
fraud,  the  deed  is  permitted  to  stand  as  a  an 
ity  for  what  is  Justly  due  to  the  grantee,  or  for 
advances  made  by  him  suhseqaent  to  Its 
tlon. 

7.  5uaie— Considerutlon  »f  Puturt  Sa^puft- 
Tltla—Vacatlon  of  Dead.- A  UmaJUt  deed.  Is  t*> 
sideration  of  future  support,  thongli  voMdUetf 
the  suit  of  creditors,  is  not  void.  Tbe  kgal  t^ 


vests  in  the  grantee  by  operation  of  tte  '«■> 


good  against  all  the  world,  except  credltots: 
ject  to  be  divested  by  them  if  they  ^^'^^zl 
due  time.    But  the  tiUe  remains  in  the  ^J^ 
until  the  deed  is  vacated:  and  when  ^''^^^ 
is  not  void  ab  initio,  but  only  from  ^^ 
the  decree.  ^ 8f^ 

8.  Da  MlalHiU.-The  amount  paid  by  T* ^ 'm  rf  t 
the  value  of  the  property,  that  Vhc  ^^ 
should  be  dismissed.  ^. 

In  March  1869  Silas  B.  Hantcm  '^^^|^  ^ 
a  suit   in    equity    in    the   Circvxit  ^^^cs^ 
Fauquier  county, againstThoma.s  ^^,  d*^ 
T.  L,.  Moore  and  others,  to  set   a^***^^^  Vii* 
made  by  Moore  to  Hendersoxa.     ^?,^otli«* 
he  states,  that  he  and  Moore  axad  fi^^  j<^ 
whom  he  names,  were  the  siax'^'ties    ^gg^j, 
Q.  Marr,  late  sheriff   of  Fa.«*<l.«**^.,JxrtB^ 
who  had  died  insolvent.     Tha-*     ^JrljiiJ^ 
had  been  recovered  by  John  S-   ^^^^  Z^ 
the  plaintiff  and  three  other*   o*  ^  5*  ««• 
of  said  Marr,  in  January  lte^»     ^LhetiS^ 
of  $1,117,  with  interest  from    -"^^^^^hSf » 
1858,  for  the  failure   of  Mai^     j»^  ^^ 
oav  over  the  oroc^Mls  of  f«^  h'»M  toi 


pay  over  the  proceeds  of  fee 


by  him :  this  judgment   bein 
credit  of  $500,  as  of  the  8th 


berlff'* 


Tilubke^- 


the  grantor  in  a  deed  founded  upo^o 
sideration,   and    such   Intent  is    ^'"^T  "ti 
grantee,  the  latter  is  not  chargea-f**  T^^,  J?a« 
good  faith,  since  no  rule  U  better    ^^^^^jrf 
^that  both  parties  must  concur  ixa     ^i^«  ««* 
intent  to  r^er^rttle  deed  abaoluteljr  'W*    tS^ 
Dei  trick.  »  Va.  «;  Skipwith  v.  Cn»«»*°fJ|^ — 
271 :  Norrts  v.  Jones.  M  Va.  in*.  Ha»l«^'*'^'^ 
M  Va.  7W:  Bishoff  v.  Hartiey,  9  W- 
V.  Wickham.  29  Qratt.  tt»:  Bank  v. 
E.  Rep.  467:  Boggeas  v.  Richards,  8f 
E.  Rep.  599,  45  Am.  St.  Rep^  OS. 
maintain  and  support  another  is 
eration  and  vrill  support  a  con 
See  Keener  v.  Keener,  S4  W. 
790.  citiqa^iftwlncipal 
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«nd  that  a  like  judgment  had  been  recov- 
ered in  April  1866  afi^aitiHt  Marr's  adm'r  and 
Moote:  That  on  the  10th  of  April  1866  an- 
other judfrraent  had  been  recovered 
OSS  'by  Forbes'  cx'ora  ag-ainst  Marr'B 
adm'or,  and  all  hiB  Biiretles,  for 
9342.86,  with  15  per  cent,  damages  from  the 
31st  of  January  1866:  and  that  plaintiff  had 
pa.id  off  these  Judgments. 

The  plaintiff  further  states  that  on  the 
31st  of  March  1866  said  T.  L.  Moore,  finding 
that    Marr's   estate  mas   insolvent,  for  the 


of  the  right  of  his  co-sureties,  conveyed  all 
bia  pronerty,  consisting'  of  a  lot  in  Warren- 
ton  -with  an  office  on  it  and  forty  acres  of 
land  near  that  town,  to  Thomas  Henderson, 
in  consideration  of  fifty  dollara  which  he 
owed  Henderson,  and  maintaining,  support- 
ing' and  providing  him  with  necessary 
clothing,  and  supplying  also  the  attention 
of  a  servant,  for  and  during  the  rest  of  the 
natural  life  of  the  said  Thomas  I,.  Moore." 
He  charges  that  this  deed  was  purely  vol- 
untary and  fraudulent  as  to  creditors;  that 
BeaderBon  knew  that  Moore  was  liable  for 
the  malfeasance  in  office  of  Marr,  and  lor 
many  other  debts;  and  plaintiff  charges 
that  the  conveyance  to  Henderson  was  made 
-with  the  sole  view  of  preventing  the  credit- 
ors of  Moore  front  making  their  said  debts. 
Jle  states  that  Henderson  had  conveyed  the 
forty  acres  of  land  to  T.  C.  Mclicaran,  and 
bad  taken  a  house  and  lot  in  Warrenton 
in  part  payment,  and  McLearan  had  sold  to 
C.  Bouckright;  and  that  $333.33  of  the  pur- 
chase money  was  still  due  from  McLearan. 
H*    p.harirpji    that    the    deed   from    Moore  to 
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itors;  and  he  utterly  denies  that  be  "well 
knew  that  Moore  was  liable  for  the  mis- 
feasance in  office  of  Marr,  and  for  many 
other  debts,  and  that  the  conveyance  was 
made  with  the  sole  view  of  preventing  the 
creditors  of  Moore  from  making  their  said 
debts. "  He  avers  that  he  was  not  aware  of 
the  securityship  of  Moore  for  Marr  as  sheriff 
until  after  the  execution  of  the  deed. 

The  defendant  further  says,  that  at  the 
time  of  Che  execution  of  the  deed,  Moore 
was  an  old  man;  for  a  long  time  previons 
had  been  utterly  helpless,  unable  to  provide 
for  himself,  and  needing  the  constant  at- 
tention of  a  servant.  Respondent  was  his 
nephew,  and  had  for  years  been  rendering 
him  assistance  in  money,  clothing,  provi- 
sions, Ac,  for  the  amount  of  which  Moore 
was  indebted  to  him;  and  although 
830  as  a  matter  *of  form,  (50  was  named 
in  the  deed,  the  real  amount  wasflve 
times  as  much.  The  old  man  was  encum- 
bering himself  with  debt ;  and  various 
friends  who  knew  of  the  outlay  of  the  re- 
spondent, urged  and  advised  him,  from 
time  to  time,  to  assume  the  support  of  said 
Moore,  pay  ofip  the  liens  upon  his  property, 
and  become  the  owner  of  the  same;  and 
this  plan  seemed  to  be  satisfactory  to  Mr. 
Moore.  The  liens  upon  the  property,  whidi 
constituted,  as  far  as  respondent  knew,  his 
indebtedness,  amounted  to  little  less  than 
11,000,  if  they  did  not  exceed  that  sum,  and 
these  with  the  amonnt  he  owed  respondent, 
would  made  over  81,250  or  thereabout.  The 
respondent  could  not  have  expected  to  derive 
any  advantage  from  the  transaction,  when 
the  highest   val  '   " 

S2.0a0:  which  n 
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The  court  is  further  of  opinion,  that  the 
Circuit  court  erred  in  instructing  the  jury 
that  the  appellee  Slaughter  being  adminis- 
trator as  aforesaid,  coi3d  in  any  event,  cither 
by  purchase  or  payment,  acquire  larger 
rights  than  his  testator  Garland  would  have 
had,  had  he  himself  paid  the  note  in  his 
lifetime,  and  after  protest.  Those  rights  in 
this  case  would  have  been  only  the  rights 
of  a  surety,  to  be  fully  indemnified  for  his 
payment  on  account  of  the  principal:  and 
such  indemnity  is  fully  secured  to  the  prin- 
cipal by  the  payment  of  the  value  paid  by 
the  surety.  That  was  the  extent  of  Slaugh- 
ter's right  of  recovery  in  this  case. 

For  the  same  reasons  the  court  is  of  opin- 
ion that  the  Circuit  court  erred  in  overrul- 
ing -the  motion  for  a  new  trial. 

It  is  therefore  considered  by  the 
926  court  that  the  judgment  ^aforesaid  be 
reversed  and  annulled,  with  costs  to 
the  appellant,  and  a  new  trial  be  awarded 
him;  and  the  cause  is  remanded  to  the  said*f 
Circuit  court  to  be  further  proceeded  in,  in 
accordance  with  the  principles  of  this  order. 
.  Judgment  reversed. 


926         'Henderson  v.'Hunton  &  als. 

November  Term,  183C,  Richmond. 

Pruidulent  Conveyaoces.— M  and  H,  with  others,  were 

sureties  of  J  as  sheriff,  who.  in  186&,  was  dead  and 

insolvent    In  Janaary  18M  B  recovered  a  Jndff- 

ment  against  H  as  sarety  for  J.  and  in  April  1866  B 

recovered  a  like  judgment  against  M.    M  was  an 

old  man,  not  able  to  provide  for  himself,  and  there 

were  several  small  judgments  against  him.    In 

March  1866  he  conveyed  to  his  nephew  T  all  his 

real  estate,  worth  about  12,100,  in  consideration  of 

iBO  he  owed  T,  and  that  T  would  provide  for  him 

during  his  life;  T  not  knowing  of  the  Judgment 

against  H,  or  that  M  was  a  surety  of  J.    T  paid  off 

the  Judgments  against  M,  to  the  amount  of  1087.60, 

and  he  paid  for  the  support  of  M  after  the  deed, 

and  before   March   1869  about  $1,800.    In  March 

1860  H  flies  his  bill  against  M  and  T.  to  set  aside  the 

deed  on  the  ground  of  fraud;  and  T  answers  and 

denies  fraud  in  himself,  and  any  knowledge  of  a 

fraudulent  Intent  on  the  part  of  M.    Held: 

•.  Same— Equitable  Relief.— Eqnity  would  vacate  the 

deed  and  hold  the  land  liable  to  the  creditors  of 

M  if  they  interposed  in  due  time  in  asserting 

their  claim. 

a.   Same— Lacbes— Part  f^rforoumce  by  Orantae.— 

But  the  creditors  of  M  hayiug  failed  to  assert 

their  demands  against  the  property  until  Tbad 

made  considerable  advances  for  the  support  of 

M,   in  performance  of  his  contiract,  the  deed  is 

a  valid  security  to  the  extent  of  these  advances. 

3.  Same— Conaideratlea— Adequacy.— A  conveyance 
on  such  a  consideration  is  not  to  be  regarded  in 
law  as  merely  voluntary;  and  the  courts  will 
not  pronounce  the  consideration  inadequate, 
unless  it  is  manifest  that  the  services  to  be  ren- 
dered and  the  expense  to  be  incurred  are  grossly 
disproportioned  to  the  value  of  the  property. 

4.  Same— Same— Booa  Fide  Qrantte.*— Such  agree- 
ments are  treated  as  founded  on  valuable  con- 


•Praoduient   Cenveyancas  —  Booa    PIde    Orantae.— 

"Where  there  is  a  fraudulent  intent  on  the  part  qf 


sideration;  and  consequently,  tbey  an  orir 
fraudulent,  so  far  as  tbe  grantee  is  ooocenet, 

when  mala  Ades  is  Justly  attrlbnukk  s 
027       *him:  he  must  be  cognisant  of  tht  fni^ 

lent  Intent  of  the  grantor,  if  Htxit  i« 
such  intent 

3.  5ame  — Actual  Fraud  by  Bath  PartlMit-Wba 

there  is  actual  fraud,  both  parties  mrdclpvai 
a  deed  is  utterly  void  ab  initio,  sad  1»  not  le- 
mitted  to  stand  as  security  for  any  pnrpote.  Ik 
fraud  infects  the  whole  transaction. 

6.  SaoM— Constructive  Fraud— Sana  PUe  QrailR- 

When  the  deed  is  merely  con8tractiTd7fniAi> 
lent,  or  when  it  appears  that  the  gnnttc  la 
acted  bona  Ade,  and  did  not  participate  In  Ht 
fraud,  the  deed  is  permitted  to  stand  as  a  kcv- 
Ity  for  what  is  Justly  due  to  the  sraatee,ar  for 
advances  made  by  him  subsequent  to  Its  aea- 
tlon. 

7.  5ame— Conalderatloa  of  Future  jB|ipirt-U|i 
Tltio-Vacation  of  Deed.— A  bonajldi  deed,  in  »• 
sideration  of  future  support,  though  xMUfkt 
the  suit  of  creditors,  is  not  void.  The  legal  tiik 
vests  in  the  grantee  by  operation  of  the  doi 
good  against  all  the  world,  except  credlion:  n^ 
Ject  to  be  divested  by  them  if  they  Impeadilik 
due  time.  But  the  title  remains  in  tbe  cruia 
until  the  deed  is  vacated;  and  when  Tacatelft 
is  not  void  ab  inUio,  but  only  from  the  tiae  if 
the  decree. 

8.  De  MlalmU.— The  amount  paid  by  T.  is  soneiilr 
the  value  of  the  property,  that  the  Mil  of  i 
should  be  dismissed. 

In  March  1869  Silas  B.  Hunton  institoM 
a  suit  in  equity  in  the  Circuit  coort  tf 
Fauquier  county,  againstThomas  HendoMi. 
X.  It,  Moore  and  others,  to  set  aside  a  deed 
made  by  Moore  to  Henderson.  In  his  bil 
he  states,  that  he  and  Moore  and  five  otba*i 
whom  he  names,  were  the  sureties  of  Join 
Q.  Marr,  late  sheriff  of  Fauquier  coootj. 
who  had  died  insolvent.  That  a  jnd/fo*'* 
had  been  recovered  by  John  S.  Byrne  agaiait 
the  plaintiff  and  three  others  of  the  suretiei 
of  said  Marr,  in  January  1866,  for  the  sas 
of  $1,117,  with  interest  from  December  I5tt 
1858,  for  the  failure  of  Marr  as  sheriff  to 
pay  over  the  proceeds  of  fee  bills  collected 
by  him;  this  judgment  being  sabject  to  a 
credit  of  $500,  as  of  the  8th  December  18»; 

the  grantor  in  a  deed  founded  upon  a  valuable  oos* 
sideration,  and  such  intent  is  unknown  to  tie 
grantee,  the  latter  is  not  chargeable  wltli  waatfll 
good  faith,  since  no  rule  is  better  establisbed  tltf 
that  both  parties  must  concur  in  the  frand«Je* 
intent  torftitffer  tBe  deed  al>solutely  void."  BlxeyT. 
Deitrick,  86  Va  46;  Skipwlth  v.  Cunningham, tUil* 
271 :  Norris  v.  Jones,  OS  Va.  18S;  Hazlewood  t.  fttrff. 
94  Va.  709;  Bishoff  v.  Hartiey,  9  W.  Va.  100:  Hatiai 
V.  Wickham,  29  Oratt  028;  Bank  t.  Beltt(Va,).»^ 
E.  Rep.  407:  Boggess  v.  Richards,  89  W.  Va.5ff.»& 
E.  Rep.  599,  45  Am.  St.  Rep.  988.  An  agreeioeBts 
maintain  and  support  another  is  a  Talnable  css^ 
eration  and  will  support  a  conveyance  of  property 
See  Keener  y.  Keener,  84  W.  Va.  4»,  tt  S.  t  >* 
790.  citing  the  principal  case. 

tSee  citation  of  principal  case  in  Almond  t.  WO* 
son,  76  Va  827;  Livesay  t.  Beard,  a  W.  Vi  * 
Alexandria,  etc.,  v.  Thomas.  29  Qratt  «l;  CUfll»' 
Foley.  22  W.  Va.  441. 
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and  that  a  like  judgment  had  been  recov- 
ered in  April  186iS  against  Marr's  adm'r  and 
Hoore:  That  on  the  10th  of  April  1866  an- 
other judgment  had  been  recovered 
028  *by  Forbes'  ex'ors  against  Marr's 
adm'or,  and  all  his  sureties,  for 
$342.86,  with  15  per  cent,  damages  from  the 
31st  of  January  1866:  and  that  plaintiff  had 
paid  off  these  judgments. 

The  plaintiff   further  states  that  on   the 
31st  of  March  1866  said  T.  It.  Moore,  finding 
that   Marr's    estate  was  insolvent,   for  the 
purpose   of   avoiding   the   payment  of   his 
share  of  said  Marr's  liabilities,  and  in  fraud 
of  the  right  of  his  co-sureties,  conveyed  all 
bis  property,  consisting  of  a  lot  in  Warren- 
toh  with  an  office   on  it  and  forty  acres  of 
land  near  that  town,  to  Thomas  Henderson, 
an  consideration   of   fifty  dollars  which  he 
owed  Henderson,  and  maintaining,  support- 
ing   and    providing    him    with    necessary 
clothing,  and  supplying  also  the  attention 
of  a  servant,  for  and  during   the  rest  of  the 
natural  life  of  the  said  Thomas  L.  Moore." 
He  charges  that  this  deed  was  purely  vol- 
untary and  fraudulent  as  to  creditors :  that 
Henderson  knew  that  Moore  was  liable  for 
the  malfeasance  in  office   of  Marr,  and  tor 
many  other  debts;   and   plaintiff   charges 
that  the  conveyance  to  Henderson  was  made 
with  the  sole  view  of  preventing  the  credit- 
on  of  Moore  from  making  their  said  debts. 
He  states  that  Henderson  had  conveyed  the 
forty  acres  of  land  to  T.  C.  McLearan,  and 
had  taken    a   house   and  lot  in  Warrenton 
in  part  payment,  and  Mcl^earan  had  sold  to 
C.  Bouckright;  and  that  $333.33  of  the  pur- 
chase money  was  still  due  from  McLrcaran. 
He  charges   that   the  deed  from  Moore  to 
Henderson  is  fraudulent  and  void,  and  that 
the  property  thereby  conveved  is  liable  to 
the  plaintiff   and    the   other    creditors    of 
Hoore.    And    making    Marr's   adm'r,    and 
his  co-sureties,  and  Henderson  and  McL^ea- 
ran  and   Bouckright   defendants,    he   calls 
upon  them  to  answer  as  fully  all  the  allega- 
tions of  the  bill  as  if  specially  inter- 
929    rogated.     The  prayer  of  ♦the  bill    is 
that  Marr's  adm'r  may  settle  his  ac- 
count;   that   the   solvent   sureties   may  be 
compelled  to  pay  the  plaintiff  their  propor- 
tion of  said  debts  paid  by  him;  that  the 
deed  from  Moore  to  Henderson  may  be  de- 
clared  fraudulent   and  void,   and   the  real 
-estate  therein   conveyed   subjected    to  the 
payment  of  the  legal  liabilities  of  Moore ; 
'W  if  the  sale  to  Mcl^earan  and  Bouckright 
cannot  be  disturbed,  that  the  house  and  lot 
conveyed  by  Mcl^earan  to  Henderson,   and 
the  $333.33  and  interest,  still  due  from  Mc- 
Learan,  may  be  subjected  to  the  payment 
«f  Moore's    liabilities;    and     for    general 
relief. 

Henderson  answered  the  bill.  He  admits 
the  execution  of  the  deed  from  Moore  to 
liimself,  upon  the  consideration  named  in 
the  deed  as  stated  in  the  bill ;  but  he  denies 
that  the  deed  was  made  by  Moore  for  the 
purpose  of  avoiding  his  share  of  the  liabil- 
ities of  Marr  and  in  fraud  of  the  rights  of 
Hs  sureties.  He  denies  that  the  deed  was 
purely  voluntary  and  fraudulent  as  to  cred- 


itors; and  he  utterly  denies  that  he  ''well 
knew  that  Moore  was  liable  for  the  mis- 
feasance in  office  of  Marr,  and  for  many 
other  debts,  and  that  the  conveyance  was 
made  with  the  sole  view  of  preventing  the 
creditors  of  Moore  from  making  their  said 
debts. ' '  He  avers  that  he  was  not  aware  of 
the  securityship  of  Moore  for  Marr  as  sheriff 
until  after  the  execution  of  the  deed. 

The  defendant  further  says,  that  at  the 
time  of  the  execution  of  the  deed,  Moore 
was  an  old  man ;  for  a  long  time  previous 
had  been  utterly  helpless,  unable  to  provide 
for  himself,  and  needing  the  constant  at- 
tention of  a  servant.  Respondent  was  his 
nephew,  and  had  for  years  been  rendering 
him  assistance  in  money,  clothing,  provi- 
sions, Ac,  for  the  amount  of  which  Moore 
was  indebted   to  him;  and   although 

030  as  a  matter  ♦of  form,  $50  was  named 
in  the  deed,  the  real  amount  was' five 

times  as  much.  The  old  man  was  encum- 
bering himself  with  debt;  and  various 
friends  who  knew  of  the  outlay  of  the  re- 
spondent, urged  and  advised  him,  from 
time  to  time,  to  assume  the  support  of  said 
Moore,  pay  off  the  liens  upon  his  property, 
and  become  the  owner  of  the  same;  and 
this  plan  seemed  to  be  satisfactory  to  Mr. 
Moore.  The  liens  upon  the  property,  which 
constituted,  as  far  as  respondent  knew,  his 
indebtedness,  amounted  to  little  less  than 
$1,000,  if  they  did  not  exceed  that  sum,  and 
these  with  the  amount  he  owed  respondent, 
would  made  over  $1,250  or' thereabout.  The 
respondent  could  not  have  expected  to  derive 
any  advantage  from  the  transaction,  when 
the  highest  valuation  of  the  property  was 
$2,000 ;  which  would  only  leave  about  $750, 
to  meet  the  expense  of  Moore's  support 
during  his  life.  Respondent  has  paid  off 
nearly  the  entire  known  indebtedness  of 
Moore,  supported  him  in  Warrenton  until 
the  fall  of  1868,  at  an  annual  expense  ex- 
ceeding $500,  and  is  still  paying  for  his 
maintenance  and  support  at  the  Protestant 
Infirmary  in  Baltimore.  He  insists  that  he 
has  paid  valuable  consideration  for  the 
property;  and  whatever  view  may  be  taken 
of  his  coyenant  to  support  Moore  after  the 
date  of  the  conveyance,  the  debt  due  him 
and  the  liens  paid  by  him,  formed  a  valu- 
able consideration  sufficient  to  sustain  the 
deed;  and  to  this  consideration  should  be 
added  the  amount  expended  by  him  in 
maintaining  Moore,  at  least  until  he  re- 
ceived notice  of  plaintiff's  demand ;  which 
would  constitute  a  valuable  consideration 
greater  than  the  highest  estimates  put  upon 
the  property. 

The  cause  came  on  to  be   heard  in   April 
1869,  when  the   court,    without  deciding  on 
the  validity  of  the  deed  from  Moore  to  Hen- 
derson,   directed    a   commissioner   to 

031  ♦ascertain    and   report    the    value   of 
the  real  estate  mentioned  in  the  deed, 

&c. ;  the  amount  of  the  debts  and  liabilities 
of  Moore  at  the  date  of  the  deed ;  and  what 
part  thereof  has  been  paid,  and  by  whom; 
what  amount  the  sureties  of  Marr,  as  sheriff, 
hav9  paid  for  him,  and  which  of  them  have 
paid  it;  and  the  amount  the  plaintiff  is  en- 


303 


26  GRATT. 


Virginia  Reports,  Annotated. 


032.  933.  OH 


titled  to  recover  from  Moore  on  account  of 
money  paid  as  co-surety  of  Marr. 

The  commissioner  reported,  that  the  forty 
acres  of  land  were  worth  $1,500,  the  office  and 
lot  in  Warrenton  was  worth  $600=$2,100. 
That  Henderson  had  sold  the  land  for 
$1,500,  and  had  received  all  the  purchase 
money  except  $275.  He  reported  debts  of 
Moore  paid  by  Henderson,  all  of  them  judg- 
ments ag-ainst  Moore  before  the  deed  was 
made,  $687.60;  the  amount  paid  after  the 
deed  for  the  support  of  Moore  (including 
Henderson's  own  debt  at  $250,  and  for  put- 
ting a  new  roof  on  the  office  in  Warrenton, 
$78.72),  $1,529.50;  making  Henderson's 
payments  for  Moore  $2,217.10.  The  amount 
of  debt  paid  in  1867  by  Hunton  as  surety 
for  Marr,  with  interest  to  September  1st 
1870,  was  $1,752.34;  of  which  Hunton  was 
entitled  to  recover  from  Moore  $876. 17. 

The  judgment  of  Byrne  against  Hunton 
and  others  as  sureties  of  Marr,  was  rendered 
in  January  1866,  and  was  not  docketed;  the 
judgment  of  the  same  plaintiff  against 
Marr's  adm'r  and  Moore,  was  rendered  at 
the  April  term  1866,  and  the  judgments  of 
Forbes'  ex'ors  against  Marr's  adm'r  and 
all  the  sureties  for  $342.86,  were  rendered  at 
the  same  term  of  the  court.  Henderson  was 
the  only  witness  examined.  He  says,  M6bre 
owed  him  about  $250;  but  he  does  not  state 
the  items.  He  further  says,  that  at  the 
time  the  deed  was  executed  he  did  not  know 
of  any  notices  against  Moore  as  the 
032  -surety  of  Marr;  and  at  that  time  *had 
not  heard  tliat  Moore  was  Marr's 
surety.  Mr.  Moore  was  about  seventy-six 
years  old,  and  he  lived  about  three  years 
and  a  half  thereafter.' 

The  cause  came  on  to  be  heard  on  the  21st 
of  April  1871,  when  the  court  held,  that  the 
deed  from  Moore  to  Henderson  was  fraudu- 
lent as  to  the  creditors  of  Moore;  sustained 
the  sale  of  the  forty  acres  of  land  to  Mc- 
I^earan,  and  decreed  a  sale  of  the  office  lot 
in  Warrenton ;  and  that  Henderson  should 
account  for  the  $1,500  the  price  of  the  forty 
acres  of  land  he  had  sold,  with  interest 
from  the  day  of  sale,  in  the  following  man- 
ner: iirst,  to  the  liens  existing  and  out- 
standing on  said  property  paid  off  by 
Henderson ;  second,  to  any  other  liens  ex- 
isting at  the  date  of  the  deed ;  third  to  the 
$50  due  by  Moore  to  Henderson ;  and  the 
balance  distributed  according  to  law,  among 
the  creditors  of  T.  Lr.  Moore  dec'd.  And  to 
this  end  the  report  was  recommitted,  with 
directions  to  the  commissioner  to'  convene 
the  creditors  of  Moore,  Ac.    ' 

From  this  decree  Henderson  applifed  to 
this  court  for  an  appeal ;  which  was  allt>wed. 

Brooke  &  Scott,  for  the  appellant. 

Eppa  Hunton,  for  the  appellee.. 

Staples  J.  This  is  a  creditor's  bill  to  set 
aside  a  deed  on  the  ground  of  fraud.  The 
deed  in  question  conveys  all'  the  real  estate 
of  the  grantor,  Thomas  L.  Moore,  in  the 
county  of  Fauquier,  to  Thomas  L.  Hender- 
son, the  grantee,  in  consideration  of  a  debt 
of  fifty  dollars   due   by   the   former   to   the 


latter,  and  for  the  further  consideration  €f 
a  comfortable  support  to  be  furnished  the 
grantor  during  his  life. 

As  Moore  was  much  embarrassed  with 
debt  at  the  date  of  this  transaction, 
933  there  is  no  doubt  but  that  a  *caErt 
of  equity  would  have  vacated  thi* 
deed  and  held  the  property  liable  to  tbe 
demands  of  creditors  if  they  had  interposed 
in  due  time  in  asserting  their  claisis. 
Although  the  law  does  not  restrasD  tbe 
owner  in  the  exercise  of  a  just  domidioo 
and  control  of  his  estate,  it  does  not  pemiit 
him  to  defeat  the  just  claims  of  creditors, 
by  reservations  of  benefit  to  himself  incon- 
sistent with  those  claims. 

But  the  creditors  of  Moore  having  failed 
to  assert  their  demands  against  the  property 
until  Henderson  had  Inade  considerable 
advances  for  the  support  of  Moore,  in  per- 
formance of  his  contract,  the  question  we 
are  to  consider  is,  whether  the  deed  is  a. 
valid  security  to  the  extent  of  these  ad- 
vances. 

A  conveyance  of  property  in  consideration 
of  an  agreement  to  support  the  g^ntor  jm 
not  regarded  in  law  as  merely  voluntary. 
As  it  is  impossible  to  foretell  how  long  the 
grantor  may  live,  or  what  expense  the 
grantee  may  necessarily  incur  in  maintain- 
ing him,  the  courts  will  not  undertake  to 
pronounce  the  consideration  inadequate; 
unless  indeed  it  is  manifest  that  the  serr- 
ices  to  be  rendered  and  the  expense  to  be 
incurred  are  grossly  disproportionate  to 
the  value  of  the  property.  Such  agree- 
ments are  therefore  treated  as  founded  upon 
a  valuable  consideration.  And  consequently 
they  are  only  fraudulent  so  far  as  the  grantee 
is  concerned,  when  mala  fides  is  justly 
attributable  to  him.  No  rule  is  t>etter 
settled  than  that  both  parties  must  concor 
in  the  fraudulent  intent.  The  fraudulent 
design  of  the  grantor,  if  unknown  to  the 
grrantee,  will  not  infect  the  latter  with  a 
want  of  good  faith.  2  LfOmax  4^,  mar^ 
324. 

When  thiere  is  actual  fraud,  both  parties 
participating,  the  deed  is  utterly  void  ab 
initio,  and  is  not  permitted  to  stand  ts 
034  a  security  for  any  purpose.  The  "frand 
infects  the  whole  transaction.  So 
far  has  this  doctrine  been  carried,  that  in  a 
case  before  this  court,  it  was  held,  that  a  deed 
could  not  operate  as  security  for  a  valid  debt, 
although  the  other  provisions  were  forced 
upon  the  creditor  as  a  Condition  of  seciiring' 
what  was  actually  due  him.  In  no  instance 
will  the  courts  afford  any  indemnity  to  a 
partlceps  criminis  in  case  of  actual  fraud. 
Bump  on  Fraudulent  Conveyances  572. 

When,  however," the  deed  is*  merely  con- 
structively fraudulent,  or  when  it  appeaft 
that  the  grantee'  has  acted  bona'  fide,  and 
did  not  participate  in  the  fraud,  the  deed 
is  permitted  to  stand  as  a  security  for  what 
is  justly  due  the  grantee,  or  for  advances 
made  by  him  subsequent  to  its  execution. 
This  doctrine  is  not  only  just  and  reasonable 
in  itself,  but  '  is  supported  by  abuodadt 
authority.  As,  however,  it  is  strongly 
controverted  by  the  learned    counsel  for  the 
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ippellee,  it  may  not  be  improper  to  mention 
lome  of  the  cases  which  sustain  the  prop- 
Mi  tion. 

In  Albee  y.    Webster,  16  New  Hamp.    R. 
362,  the  court  say :  A  sale   may  be  actually 
fraudulent  as  to  creditors  for  want  of  suffi- 
cient consideration,  and  yet  be  made  g-ood 
if  full  consideration  be  subsequently  paid 
before  creditors    interfere.     So  a  sale  may 
be  fraudulent  as  to  creditors  on  account  of 
a  secret  trust   accompanying'  it;  but  if  by 
a    subsequent   agreement,    before  creditors 
interfere,  this  secret  trust  is  discharged  and 
the  sale  is   otherwise   made  valid,  the  fact 
that  the  trust  once  existed  will    not  operate 
to  vitiate  the  sale,  the  fraud  being  purged. 
In  Thomas  v.   Goodwin  &  als.,  12  Mass. 
R.  140«  it  was  held,  that  where  one  sum- 
moned as  trustee,  had  received  goods  of  the 
fnincipal  debtor  under    circumstances  in- 
dicative  of  fraud,  and  which    would 
936     have  *fixed  him  as  trustee,  but  before 
service  of  process  upon  him  had  paid 
debts  of  the  principal  to  the  amount  of  the 
C^oods    received,   he    was   discharg'ed.    The 
case  of  Lynde  et  al.  v.  McGregor,  13   Allen 
R.    181,  is  to  the   same  effect  ;  the   court 
regarding   the  distinction    between   deeds 
actually  fraudulent  and  deeds  constructively 
so;  and   that    the     latter     may     be     made 
effectual  by  subsequent  advancements. 

In  Gardner  Bank  v.  Wheaton,  8  Greenl. 
R.  373,  the  transaction  was  held  to  be  fraud- 
ulent and  void  as  against  creditors;  but 
there  being  no  moral  turpitude  on  the  part 
of  the  grantee,  he  might  charge  upon  the 
estate  all  his  payments  and  expenses  actu- 
ally made  and  incurred  under  the  agreement 
before  the  conveyance  was  impeached. 

In  Bean  v.    Smith  A  als.,  2  Mason's  R. 
252,  296,  the  language  of  Mr.  Justice  Story 
is  very  applicable   to   the   case   before   us. 
After  discussing  the  facts,  he  proceeds  to 
say:  The   next     question     that     arises   is, 
whether  the  conveyances   are   to  stand   as 
securities  for  the   sums  which    have  been 
really  advanced  or  paid  by  them  for  their 
father  since  the  execution  of  these  instru- 
ments.    I  agree  to  the  doctrine  laid  down 
by  Chancellor  Kent  in  Boyd  A  al.  v.  Dun- 
lap,    1   John.    Ch.     R.    478,  and    Sands   v. 
Codwise,  4  John.    R.    536-549,  that   a   deed 
fraudulent  in   fact    is  absolutely   void,  and 
is  not  permitted  to   stand  as  a  security  for 
any   purpose  of  reimbursement  or  indem- 
nity; but   it  is  otherwise  with  a  deed  ob- 
tained under  suspicious  circumstances,  or 
which   is   only    constructively     fraudulent. 
♦    ♦    ♦    Again,    cases   are   not  unfrequent 
in  equity,    where   the   court    upon    setting 
aside  a  conveyance,  has  left  some  benefit  to 
the  grantee.     But  that  is  done  only   where 
there  are  circumstances  which    do  not  im- 
mediately  affect  the  party  against  whom 
the   decree    is   sought   with   original 
986  ^  *and  meditated  fraud ;  or  if  he  holds 
a   derivative   title,    where    that   title 
was  attained  without  knowledge  of  the  fraud. 
There  are  numerous  other  cases  sustaining 
this   view,    which   I   shall    content  myself 
merely  with  citing.    Oriental  Bank  v.  Ras- 
kins, 3  Mete.  R.  332;  Hutchins  v.  Sprague, 


4  New  Hamp.  R.  469;  Hopper,  adm'r  v. 
Sisk,  1  Carter's  R.  175.  See  also  Bump  on 
Fraudulent  Conveyances  574,  and  the  nu- 
merous authorities  referred  to  in  note. 
And  see  Janney  v.  Barnes  et  als.,  11  I^eigh 
100. 

In  the  case  before  us  there  is  not  a 
scintilla  of  evidence  to  show  that  Hender- 
son, at  the  time  of  the  execution  of  the 
deed,  had  any  notice  of  this  claim,  or  of 
any  indebtedness  on  the  part  of  Moore, 
besides  the  judgments  which  were  after- 
wards paid  by  him.  At  what  time  he  ac- 
quired such  notice  does  not  appear.  Moore's 
liabilitv,  as  one  of  the  sureties  of  Marr, 
was,  of  course,  purely  contingent.  When 
the  deed  was  made  no  judgment  had  been 
rendered  against  Moore,  nor  had  the  extent 
of  his  liability  been  fully  ascertained :  that, 
of  course,  would  depend  upon  circum- 
stances. If  the  principal  was  solvent,  it 
would  amount  to  nothing;  if  insolvent,  but 
the  sureties  were  all  responsible,  the  meas- 
ure of  his  liability  would  be  very  small. 
Now  what  is  there  to  show  that  Henderson 
had  any  information  whatever  upon  these 
subjects?  Absolutely  nothing.  The  conduct 
of  the  appellee  was  well  calculated  to  de- 
lude him  into  a  feeling  of  security.  The 
judgment  against  Moore  was  recovered 
upon  notice  and  motion  on  the  20th  April 
1866,  but  a  few  weeks  after  the  date  of  the 
deed :  and  yet  no  execution  was  issued  upon 
it,  and  no  effort  made  to  enforce  it.  It  does 
not  appear  that  it  was  even  docketed.  The 
payments  of  complainant  were  made  in  1867; 
but  no  proceedings  were  instituted  to 
037  annul  the  deed  until  *the  filing  of 
this  bill  in  March  1869.  In  the  mean-> 
time  no  claim  was  asserted  against  Hender- 
son ;  no  notice  given  him  to  withhold  any 
advances  to  Moore,  although  the  deed  under 
which  he  claimed  was  duly  recorded,  and 
must  have  been  known  in  the  community. 
During  all  this  time,  from  March  1866  to 
March  1869  he  is  permitted  to  incur  heavy 
expense  in  the  support  of  Moore,  who  was 
his  uncle,  without  a  word  of  warning  or 
objection  from  those  most  interested  in 
looking  after  this  property .  In  the  language 
of  the  Supreme  court  of  Pennsylvania,  m 
Pearson  v.  Chapin,  44  Penn.  St.  R.  1,  14, 
**  while  a  creditor  does  not  confirm  by  doing 
nothing,  and  the  contract  must  be  a  nullity 
as  against  his  rights,  by  its  performance  it 
may  be  very  far  from  being  a  nullity:  or  if 
he  be  not  prompt  in  asserting  his  rights  it 
may  dispose  of  all  the  property  so  th^t  he 
can  never  reach  it.'* 

The  evidence  shows  that  Henderson  paid 
valid  judgments  constituting  liens  on  the 
land  to  the  amount  of  $687.60;  and  that  he 
expended  at>out  $1,200  in  supplying  Moore 
with  board  and  clothing  and  other  things 
essential  to  his  comfort.  There  is  every 
reason  to  believe  that  Henderson  has  not 
derived  the  slightest  advantage  from  the 
transaction.  He  may  be  guilty  of  fraud  as 
charged  in  the  bill;  but  the  record  does  not 
show  it.  And  I  had  always  supposed  the 
rule  well  established,  that  as  a  charge  of 
fraud  is  against  the  presumption  of  honesty. 
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is  an  imputation  of  the  gravest  character,  the 
oourts  require  to  sustain  it  by  proof  of  the 
dearest  and  most  satisfactory  nature. 

It  is  said,  however,  that  the  deed  being-  void 
at  the  time  of  its  execution,  it  is  a  mere 
nullity,  and  cannot  be  made  good  by  any 
matter  ex  post  facto.  It  has  been  already 
seen  that  this  rule  applies  only  to  convey- 
ances tainted  with  actual  fraud  con- 
988  curred  in  by  both  parties.  *It  has  no 
application  to  cases  like  the  present, 
in  which  an  innocent  purchaser  contracts  to 
pay  the  value  of  the  property  in  the  support 
of  the  grantor.  Such  conveyances  may  be 
voidable  at  the  suit  of  creditors;  but  they 
are  not  utterly  void.  The  legal  title  rests 
in  the  grantee  by  operation  of  the  deed, 
good  against  all  the  world  except  the  cred- 
itors ;  subject  to  be  divested  by  them  if  they 
see  fit  to  impeach  the  conveyance  in  due 
time. 

But  the  title  remains  in  the  grantee  until 
the  deed  is  vacated ;  and  when  it  is  vacated, 
it  is  not  rendered  void  ab  initio ;  but  only 
from  the  time  of  the  decree  so  declaring. 
Fupp  V.  Talbird,  1  Hill  Ch.  R.  99;  Back- 
house's adm*r  v.  Jett's  adm'r,  1  Brock.  R. 
500;  Pearsoll  v.  Chapin,  44  Penn.  St.  R. 
1,  15. 

It  is  very  true  that  judgment  was  obtained 
against  Moore  before  the  advances  were 
made  by  Henderson;  but  the  title  was  not 
thereby  divested.  A  judgment  lien  con- 
stituted no  interest  in  the  land  itself;  nor 
does  it  confer  any  right  of  property  therein. 
The  lien  operates  as  a  charge  upon  what- 
ever the  debtor  possesses  at  the  time ;  but 
it  cannot  operate  beyond  that.  Until  the 
deed  is  vacated  the  title  remains  in  the 
g^ntee;  and  there  is  nothing  upon  which 
the  judgment  can  operate.  The  grantee 
having  purchased  the  property  in  consider- 
ation of  a  support  furnished  the  g^ntor, 
every  advance  by  him  is  a  payment  of  pur- 
chase money  pro  tanto.  It  is  not  materially 
different  from  a  payment  in  money  to  the 
g^ntor  himself,  and  its  expenditure  by 
him  in  the  purchase  of  the  means  of  sub- 
sistence. If  the  payment  is  bona  fide  made, 
it  will  not  t>e  affected  by  the  existence  of  a 
judgment  lien  obtained  after  the  execution 
of  the  deed  of  conveyance.  It  is  competent 
for  the  creditor  at  any  time  to  interfere, 
and  by  proper  proceedings,  to  require 
939  the  ^appropriation  of  the  purchase 
money,  or  the  estate  itself,  to  the 
satisfaction  of  his  claim.  If  he  fails  to  do 
so  until  the  purchase  money  is  paid,  or 
until  the  value  of  the  estate  is  expended 
in  the  support  of  his  debtor,  it  is  his  folly 
or  his  misfortune.  The  loss  cannot  be 
visited  upon  an  innocent  purchaser. 

It  appears  from  the  report  of  the  com- 
missioner, that  the  real  estate  embraced  in 
the  deed  was  worth  about  twenty-one  hun- 
dred dollars.  The  amount  of  Henderson's 
account  for  judgments  paid  and  expenses 
incurred  is  about  two  thousand  dollars. 
This  does  not  include  a  claim  of  £250  as- 
serted by  him  against  Moore  upon  a  pre- 
vious indebtedness,  as  he  maintains.  The 
debt  secured  by  the   deed   is   put   down   at 


fifty  dollars ;  and  Henderson  does  not  at- 
isfactorily  explain  the  discrepancy.  This 
item  of  $250  must  therefore  be  rejected  horn 
the  account.  But  if  it  be  excluded*  tie 
amount  actually  paid  and  not  controverted 
in  the  court  t>elow,  falls  but  little  short  of 
the  value  of  the  property.  If  we  regaid 
Henderson  as  a  t>ona  fide  purchaser  he  is  of 
course  entitled  to  all  the  rig-hts  apper- 
taining to  that  position.  A  small  excess  of 
the  value  of  the  property  over  the  anioaat 
of  the  purchase  money  will  not  justify  the 
interference  of  the  courts.  The  grravamcn  of 
the  bill  is  fraud  in  the  debtor,  with  tke 
knowledge  of  the  purchaser.  It  is  positivdy 
denied  in  the  answer,  and  is  not  establislied 
by  the  proofs.  The  only  alternative  is  the 
dismissal  of  the  bill.  The  decree  of  the  Cir- 
cuit court  must  therefore  be  reversed,  and  s 
decree  entered  dismissing  the  bilL 

The  other  judges  concurred  in  the  opioim 
of  Staples  J. 


Decree  reversed. 
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Appeals— Supersedeas  Bond— TInw  wltkln  WMeh  Biai 
Must  Be  Olven.*— A  Judrment  is  rendered  on  tte 
ISth  of  May  1878,  and  one  of  the  parties  obtains  as 
award  of  a  supersedeas  to  the  Jndffment  on  tlM  Nk 
of  November  1872,  bat  the  supersedeas  bond  is  not 
given  until  the  15th  of  April  1875:  thoug-h  ooaiMcl 
had  marked  his  name  on  the  docket  as  connael  for 
the  appellee.  The  bond  not  havincr  been  gives 
within  the  time  prescribed  by  the  statute  the  ap- 
peal most  be  dismissed;  and  the  counsel  martlBf 
his  name  on  the  docket,  thouffh  it  may  be  a  waiver 
of  the  process,  is  not  a  waiver  of  tbe  bond.  Code 
of  1878.  ch.  178,  s.  17,  p.  114a 

This  was  a  motion  by  the  Alexandria  Sl 
Fredericksburg  Railway  Company  to  dis- 
miss an  appeal  which  had  been  allowed  to 
Mrs.  Sarah  Otterback,  from  the  jadgmcnt 
of  the  circuit  court  of  Prince  William  ooonty, 
afSmiing-  a  judgment  of  the  Countr  oooit 
of  said  county,  in  a  cause  in  which  the 
appellee  here  was  plaintiff  and  the  ap- 
pellant was  defendant.  The  judgment  of 
the  Circuit  court  was  rendered  cm  the  13tb 
of  May  1872.  Though  a  supersedeas  to  this 
judgment  was  awarded  by  a  jndgfe  of  tlits 
court  on  the  9th  of  November  1872,  the 
supersedeas  bond  was  not  executed  until  the 
15th  of  April  1875;  though  counsel  had  pot 
his  name  on  the  docket  as  counsel  for  the 
appellee. 

F.  It.  Smith  and  F.  L.    Smith,  Jr.,  oosa- 
sel  for  the  appellant. 

041         *Wm.  H.  Payne  and  Jones  &  BooMia 
for  the  appellee. 

^Appeals— Supersedeas  Bond— Tbae  withta  WMci 
Bond  riiist  Be  Qlven.— This  limit  is  still  prescribed  br 
statute  In  Va.  Ck>de  1887,  S  2474;  see  also,  4  Minora  Inst 
(2d  Ed.)  961;  Barton's  LawPr.  (2d  Bd.)  1168;  Acker  t. 
A.  &  P.  R.  R.  Co..  84  Va  048;  Pace  t.  FIcklin,  n^tL 
292;  Frazlerv.  Frazier,  77  Va.  776l 
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Tbis  is  a  motion  to  dismiss  the  super- 
sedeas in  this  case  for  the  failure  of  the 
i>la.iiitiff  in  error  to  execute  the  bond  re- 
qnired  of  her  for  the  prosecution  of  the  same 
'vritliin  the  time  prescribed  by  law. 

'Xhe  law  under  which  the  supersedeas  was 
isstted  in  this  case,  is  to  be  found  in  the 
Code,  chapter  178,  section  17,  pag'e  1140, 
^wliich  declares  that  ''no  process  shall  issue 
ttx'oi^  ^^7  appeal,  writ  of  error,  or  super- 
sedeas, allowed  to  or  from  a  final  judgment, 
decree  or  order,  if  when  the  record  is  de- 
liirered  to  the  clerk  of  the  appellate  court, 
tliere  shall  have  elapsed  two  years  since  the 
date  of  such  final  judgement,  decree  or  order; 
l>ttt  the  appeal,  writ  of  error,  or  supersedeas, 
shall  be  dismissed,  whenever  it  appears  that 
tvro  years  have  elapsed  since  the  said  date 
before  the  said  record  is  delivered  to  such 
clerk,  or  before  such  bond  is  given,  as  is 
required  to  be  Riven,  before  the  appeal,  writ 
of  error,  or  supersedeas    takes  effect;"  &c. 

The  date  of  the  final  iudg'ment,  to  which 
the  supersedeas  applies  in  this  case,  is  the 
13th  day  of  May  1872.  The  supersedeas  bond 
was  not  given  until  the  15th  day  of  April 
1875,  when  more  than  two  years  had  elapsed 
since  the  date  of  the  said  judgment.  It 
seems  to  follow  therefore,  as  a  necessary 
consequence,  that  the  supersedeas  must  be 
dismissed  under  the  said  law. 

This  question  has,  in  effect,  been  decided 
by  this  court  in  the  case  of  Yarborough  A 
wife  V.  Deshazo,  7  Gratt.  374;  the  only 
difference  between  the  law  under  which  that 
case  arose,  and  the  one  under  which  this 
case  arises,  being  that  the  limitation 
942  prescribed  by  the  *law  in  that  case 
was  five  years,  while  the  limitation  pre- 
scribed by  the  law  in  this  case  is  two  years. 

The  law  is  now,  and  was  when  that 
case  was  decided,  very  different  from  what 
it  was  when  Williamson  v.  Gayle,  &c.,  4 
Qratt.  180,  was  decided ;  and  therefore  the 
last  named  case  did  not  govern  the  former, 
and  does  not  govern  this  case. 

The  only  ground  on  which  the  counsel  for 
the  plaintiff  in  error  relies  to  distinguish 
this  case  from  that  of  Yarborough  &  wife 
V*  Deshazo  is,  that  there  was  an  appearance 
in  the  appellate  court  in  this  case  by  coun- 
sel of  the  defendant  in  error,  within  the 
time  for  giving  the  t>ond,  without  making 
any  objection  on  account  of  the  failure  to 
^ve  the  t>ond,  which,  it  is  contended,  lulled 
the  plaintiff  in  error  into  a  sense  of  security, 
and  was  a  waiver,  in  effect,  of  the  bond. 

The  appearance  of  counsel  referred  to  was 
merely  to  have  his  name  marked  on  the 
office  docket  of  the  court,  as  counsel  for  the 
defendant  in  error;  and  was  not  intended 
to  be,  and  had  not  the  effect  of  being,  a 
waiver  of  anything,  except,  perhaps,  the 
necessity  of  service  of  process  on  his  client, 
when  such  process  could  lawfully  issue. 
C^^ainly  it  could  not  have  been  intended, 
nor  could  have  the  effect,  in  itself,  to  release 
the  plaintiff  in  error  from  his  obligation  to 
give  the  supersedeas  bond  required  by  law. 

Therefore  the  appeal  is  dismissed. 

Appeal  dismissed. 
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indictment  for  felony  contains  three  coants,  and 
on  the  trial  of  the  prisoner  he  Is  found  flmilty  on 
the  third  count  He  is  entitled  to  a  jadrment  of 
acquittal  on  the  first  and  second  counts. 

a.  Same— Statutory  ProvUlou.— The  8d  section  of  ch. 
188,  of  the  Code  of  1873,  creates  no  oftence.  It 
declares  nothinir  necessary  to  be  noticed  in  plead- 
iuff.  either  in  the  indictment  or  elsewhere.  It  is  a 
mere  incident  to  S  1  and  2  of  the  said  chapter,  and 
a  mere  limitation  of  the  word  "dweUln«-  house" 
therein  mentioned. 

3<  Same— AraoB— Pmitohment  J— A  count  inan  indict- 
ment, which  charves  that  the  prisonei^.  at  JoUght 
did  burn  '*a  certain  other  house  called  a  bam  and 
stable  of  one  R,  there  situate,  the  same  belnff  an 
outhonse  not  adjoining  the  dwellinff  house,  nor 
under  the  same  roof,  but  some  persons  usually 
lodflTinflT  therein  at  nlsrht,  to  wit"  &c.,  does  not 
set  out  an  offence  for  which  the  punishment  is 
death. 

4.  5ame— Same— Error— Appeal.— On  such aoount the 
prisoner  hayiuff  been  found  ffullty,  and  sentenced 
to  be  huufiT,  the  appellate  court  will  reverse  the 
Judffment  But  as  the  count  does  charre  the 
bumluff  of  a  bam  and  stable,  which  is  punishable 
by  imprlaonmcnt  In  the  penitentiary.  Under  {  6  of 
said  chapter,  the  additional  descriptioin  of  the 
bam  In  the  count  may  be  rejected  as  surplusage, 
and  he  will  be  remanded  to  be  tried  for  the  offence 
under  that  5th  section. 

5.  Same-Same-"Dw«lllo»  Hofue.'*— To  make  an  out* 
house,  not  adjoining  a  dwelling  house,  nor  under 
the  same  roof,  parcel  thereof  within  the  meaning 
of  S  1,  of  ch,  188,  of  the  Code  of  1878,  two  thinffs 
must  appear:  1st  that  such  outhouse  is  within  the 
the  curtilage  of  the  dwellluff  house,  and  occupied 
therewith:  and  2d,  that  some  person  usually 
lodffes  therein  at  nlsrht 

6.  Same— Sam»-Same.— "A  dwelling  house,"  in  the 
meaning  of  section  1,  of  ch.  188  of  the  Code  of  1878, 
embraces  all  its  parcels,  Includlnsr  such  an  out- 
house as  Is  parcel  thereof.    The  burning  of 

944  such  an  outhouse  is  the  burning  of  *a  dwell- 
inff  house,  in  the  meaninsr  of  this  law,  and 
may  be  so  described  in  the  Indictment;  and  proof 
of  the  bumlnsrof  the  outhouse,  will  as  much  sus- 
tain the  Indictment,  as  would  proof  of  the  burning' 
of  the  principal  part  of  the  dwelling  house,  or  the 
whole  of  it  Includinff  all  the  parcels. 

•For  monographic  note  on  Autrefois,  Acqnlt  and 
Convict,  (Jeopardy),  see  end  of  case. 

H^rlmlnal  Practice.— *'lt  Is  settled  law  in  this  stote, 
that  where  there  are  several  counts  in  an  indict- 
ment and  the  jury  find  the  accused  firullty  upon  one 
of  the  counts,  sayinsr  nothing  as  to  the  others,  the 
verdict  operates  as  an  acquittal  upon  the  counts  of 
which  the  verdict  takes  no  notice,  and  the  court 
should  enter  a  judgment  accordlngrly."  Stuart's 
Case.  28  Gratt  953,  and  note,  citinsr  principal  case; 
Richards  v.  Com.,  81  Va.  115,  and  Hicks  v.  Com.,  86 
Va.  281,  also  cite  the  principal  case  for  this  proposi- 
tion. In  West  VirfiTlnla,  see  Oreffff  v.  State,  3  W.  Va. 
706;  State  v.  Parsons,  39  W.  Va.  454, 19  S.  E.  875. 

tArson— ''Dwelling  House.**— For  definition  of,  and 
punishment  for,  the  offence,  see  Va.  Code,  Sf  3605, 8696, 
3699.  See  also,  Curran's  Case,  7  Gratt  819;  Hooker  v. 
Com.,  13  Gratt  753;  Butler  v.  Com.,  81  Va.  169;  Wolf 
V.  Com.,  80  Gratt  833;  Bond  v.  Com.,  88  Va.  681. 
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is  an  imputation  of  the  gravest  character,  the 
Qourts  require  to  sustain  it  by  proof  of  the 
dearest  and  most  satisfactory  nature. 

It  is  said,  however,  that  the  deed  being  void 
at  the  time  of  its  execution,  it  is  a  mere 
nullity,  and  cannot  be  made  good  by  any 
matter  ex  post  facto.  It  has  been  already 
seen  that  this  rule  applies  only  to  convey- 
ances tainted  with  actual  fraud  con- 
988  curred  in  by  both  parties.  *It  has  no 
application  to  cases  like  the  present, 
in  which  an  innocent  purchaser  contracts  to 
pay  the  value  of  the  property  in  the  support 
of  the  grantor.  Such  conveyances  may  be 
voidable  at  the  suit  of  creditors;  but  they 
are  not  utterly  void.  The  legal  title  rests 
in  the  grantee  by  operation  of  the  deed, 
good  against  all  the  world  except  the  cred- 
itors ;  subject  to  be  divested  by  them  if  they 
see  fit  to  impeach  the  conveyance  in  due 
time. 

But  the  title  remains  in  the  g^ntee  until 
the  deed  is  vacated ;  and  when  it  is  vacated, 
it  is  not  rendered  void  ab  initio;  but  only 
from  the  time  of  the  decree  so  declaring. 
Fnpp  V.  Talbird,  1  Hill  Ch.  R.  99;  Back- 
house's adm'r  v.  Jett's  adm'r,  1  Brock.  R. 
500;  PearsoU  v.  Chapin,  44  Penn.  St.  R. 
1,  15. 

It  is  very  true  that  judgment  was  obtained 
against  Moore  before  the  advances  were 
made  by  Henderson ;  but  the  title  was  not 
thereby  divested.  A  judgment  lien  con- 
stituted no  interest  in  the  land  itself;  nor 
does  it  confer  any  right  of  property  therein. 
The  lien  operates  as  a  charge  upon  what- 
ever the  debtor  possesses  at  the  time ;  but 
it;  cannot  operate  beyond  that.  Until  the 
deed  is  vacated  the  title  remains  in  the 
g^ntee;  and  there  is  nothing  upon  which 
the  judgment  can  operate.  The  grantee 
having  purchased  the  property  in  consider- 
ation of  a  support  furnished  the  grantor, 
every  advance  by  him  is  a  payment  of  pur- 
chase money  pro  tanto.  It  is  not  materially 
different  from  a  payment  in  money  to  the 
g^ntor  himself,  and  its  expenditure  by 
him  in  the  purchase  of  the  means  of  sub- 
sistence. If  the  payment  is  bona  fide  made, 
it  will  not  be  affected  by  the  existence  of  a 
judgment  lien  obtained  after  the  execution 
of  the  deed  of  conveyance.  It  is  competent 
for  the  creditor  at  any  time  to  interfere, 
and  by  proper  proceeding^,  to  require 
939  the  ^appropriation  of  the  purchase 
money,  or  the  estate  itself,  to  the 
satisfaction  of  his  claim.  If  he  fails  to  do 
so  until  the  purchase  money  is  paid,  or 
until  the  value  of  the  estate  is  expended 
in  the  support  of  his  debtor,  it  is  his  folly 
or  his  misfortune.  The  loss  cannot  be 
visited  upon  an  innocent  purchaser. 

It  appears  from  the  report  of  the  com- 
missioner, that  the  real  estate  embraced  in 
the  deed  was  worth  about  twenty-one  hun- 
dred dollars.  The  amount  of  Henderson's 
account  for  judgments  paid  and  expenses 
incurred  is  about  two  thousand  dollars. 
This  does  not  include  a  claim  of  S250  as- 
serted by  him  against  Moore  upon  a  pre- 
vious indebtedness,  as  he  maintains.  The 
debt  secured  by  the   deed   is   put   down   at 


fifty  dollars ;  and  Henderson   does  not  sat- 
isfactorily explain   the  discrepancj.     This 
item  of  $250  must  therefore  be  rejected  frooi 
the  account.     But   if   it   be    excluded,   tke 
amount  actually  paid  and    not  controverted 
in  the  court  below,  falls   but  little  ahoct  of 
the  value  of  the  property.     If   we   repaid 
Henderson  as  a  bona  fide  purchaser  he  is  of 
course   entitled   to  all    the     rights    a|»per- 
taining  to  that  position.     A  small  excess  of 
the  value  of  the  property   over   the  axnocmt 
of  the  purchase   money  will  not  justify  the 
interference  of  the  courts.     The  gTavamen  (tf 
the  bill   is  fraud   in   the   debtor,  with   the 
knowledge  of  the  purchaser.     It  is  positive 
denied  in  the  answer,  and  is  not  established 
by  the  proofs.     The  only  alternative  is  the 
dismissal  of  the  bill.     The  decree  of  the  Cir- 
cuit court  must  therefore  be  reversed,  and  a 
decree  entered  dismissing  the  bill. 

The  other  judges  concurred  in  the  opinion 
of  Staples  J. 

Decree  reversed. 


940  *Otterback  v.  Alex.  &  Fred.  Railwaf 

Co. 

Noveiaber  Term,  1875,  Richmond. 

Appeals— Soperjedess  Bond— TInw  withlii  WUck  Baai 
Must  Be  Given.*- A  Judffment  is  rendered  on  tte 
18th  of  May  1878,  and  one  of  the  parties  obtains  as 
award  of  a  supersedeas  to  the  Judgment  on  tbe  9th 
of  November  1872,  bat  the  supersedeas  bond  Is  noc 
given  until  the  15th  of  April  1875:  thoD«-ta  conxisel 
had  marked  his  name  on  the  docket  as  ooonsel  lor 
the  appellee.  The  bond  not  havlnff  been  given 
within  the  time  prescribed  by  the  statute  tJie  ay- 
peal  must  be  dismi&sed;  and  the  counsel  marklnr 
his  name  on  the  docket,  though  it  may  be  a  waiTcr 
of  the  process,  is  not  a  waiver  of  the  bond.  OoAe 
of  1878,  ch.  178,  s.  17,  p.  114a 

This  was  a  motion  by  the  Alexandria  Sc 
Fredericksburg  Railway  Company  to  dis- 
miss  an  appeal  which  had  been  sdlovred  to 
Mrs.  Sarah  Otterback,  from  the  judgment 
of  the  circuit  court  of  Prince  William  oocmty, 
affirming  a  judgment  of  the  Conntr  oowt 
of  said  county,  in  a  cause  in  which  the 
appellee  here  was  plaintiff  and  the  ap- 
pellant was  defendant.  The  judgment  of 
the  Circuit  court  was  rendered  on  the  13th 
of  May  1872.  Though  a  supersedeas  to  tbis 
judgment  was  awatded  by  a  judge  of  this 
court  on  the  9th  of  November  1872,  the 
supersedeas  t>ond  was  not  executed  nntil  the 
15th  of  April  1875 ;  though  counsel  had  pot 
his  name  on  the  docket  as  counsel  for  the 
appellee. 

F.  Lf.  Smith  and  F.  Lt,   Smith,  Jr.,  ooon- 
sel for  the  appellant. 

941  *Wm.  H.  Payne  and  Jones  A  Booktin 
for  the  appellee. 


*Appesls— Supersedeas 
Bond  riust  Be  Qlveo.— This  limit  is  still  prescribed  br 
statute  in  Va.  Ckxle  1887.  S  2474;  see  also.  4  Minor's  Ibsl 
(2d  Ed.)  961;  Barton's  LawPr.  (2d  Ed.)  1188;  Acker  ▼. 
A.  &  P.  R.  R.  (}o..  84  Va.  848;  Pace  y.  Flcklin«  78  Va. 
292;  Prazierv.  Frasier,  77  Va.  776. 
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Moncure  P.  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  dismiss  the  super- 
sedeas in  this  case  for  the  failure  of  the 
plaintiff  in  error  to  execute  the  bond  re- 
quired of  her  for  the  prosecution  of  the  same 
^within  the  time  prescribed  by  law. 

The  law  under  which  the  supersedeas  was 
issued  in  this  case,  is  to  be  found  in  the 
Code,  chapter  178,  section  17,  page  1140, 
'which  declares  that  ''no  process  shall  issue 
upon  any  appeal,  writ  of  error,  or  super- 
sedeas, allowed  to  or  from  a  final  judgment, 
decree  or  order,  if  when  the  record  is  de- 
livered to  the  clerk  of  the  appellate  court, 
there  shall  have  elapsed  two  years  since  the 
date  of  such  final  judgment,  decree  or  order; 
but  the  appeal,  writ  of  error,  or  supersedeas, 
shall  be  dismissed,  whenever  it  appears  that 
two  years  have  elapsed  since  the  said  date 
before  the  said  record  is  delivered  to  such 
clerk,  or  before  such  bond  is  given,  as  is 
required  to  be  given,  before  the  appeal,  writ 
of  error,  or  supersedeas    takes  effect;"  &c. 

The  date  of  the  final  iudgment,  to  which 
the  supersedeas  applies  in  this  case,  is  the 
13th  day  of  May  1872.  The  supersedeas  bond 
-w^s  not  given  until  the  15th  day  of  April 
1875,  when  more  than  two  years  had  elapsed 
since  the  date  of  the  said  judgment.  It 
seems  to  follow  therefore,  as  a  necessary 
consequence,  that  the  supersedeas  must  be 
dismissed  under  the  said  law. 

This  question  has,  in  effect,  been  decided 
by  this  court  in  the  case  of  Yarborough  & 
-wife  V.  Deshazo,  7  Gratt.  374;  the  only 
difference  between  the  law  under  which  that 
case  arose,  and  the  one  under  which  this 
case  arises,  being  that  the  limitation 
942  prescribed  by  the  *law  in  that  case 
was  five  years,  while  the  limitation  pre- 
scribed by  the  law  in  this  case  is  two  years. 

The  law  is  now,  and  was  when  that 
case  was  decided,  very  different  from  what 
it  was  when  Williamson  v.  Gayle,  Ac,  4 
G^^tt.  180,  was  decided ;  and  therefore  the 
last  named  case  did  not  govern  the  former, 
and  does  not  govern  this  case. 

The  only  ground  on  which  the  counsel  for 
the  plaintiff  in  error  relies  to  distinguish 
this  case  from  that  of  Yarborough  A  wife 
V.  Deshazo  is,  that  there  was  an  appearance 
in  the  appellate  court  in  this  case  by  coun- 
sel of  the  defendant  in  error,  within  the 
time  for  giving  the  bond,  without  making 
any  objection  on  account  of  the  failure  to 
give  the  bond,  which,  it  is  contended,  lulled 
the  plaintiff  in  error  into  a  sense  of  security, 
and  was  a  waiver,  in  effect,  of  the  bond. 

The  appearance  of  counsel  referred  to  was 
merely  to  have  his  name  marked  on  the 
office  docket  of  the  court,  as  counsel  for  the 
defendant  in  error;  and  was  not  intended 
to  be,  and  had  not  the  effect  of  being,  a 
waiver  of  anything,  except,  perhaps,  the 
necessity  of  service  of  process  on  his  client, 
when  such  process  could  lawfully  issue. 
Certainly  it  could  not  have  been  intended, 
nor  could  have  the  effect,  in  itself,  to  release 
the  plaintiff  in  error  from  his  obligation  to 
give  the  supersedeas  bond  required  by  law. 

Therefore  the  appeal  is  dismissed. 

Appeal  dismissed. 


043 


♦Page  V.  Commonwealth.* 
March  Term.  1875,  Rlcbmond. 

I.  CrfaBlnsI  Law— Practice— liidl€tiiMnt-Coaat«.-K-An 

indictment  for  felony  contains  three  connts,  and 
on  the  trial  of  the  prisoner  he  is  foand  ^rnilty  on 
the  third  count.  He  is  entitled  to  a  judgment  of 
acquittal  on  the  first  and  second  counts, 
a.  Same-Statntory  Provisions.— The  8d  section  of  ch. 
188,  of  the  CJode  of  1878,  creates  no  offence.  It 
declares  nothlnir  necessary  to  be  noticed  In  plead- 
inff,  either  in  the  indictment  or  elsewhere.  It  is  a 
mere  incident  to  S  i  and  2  of  the  said  chapter,  and 
a  mere  limitation  of  the  word  "dwelling  house" 
therein  mentioned. 

3.  Saoio— Arsoo— Puotohmontt— A  count  in. an  indict- 
ment, which  charffes  that  the  prisonex^.  at  tUfht 
did  burn  "a  certain  other  house  called  a  bam  and 
stable  of  one  R,  there  situate,  the  same  beinsr  an 
outhouse  not  adjoining-  the  dwelUnff  house,  nor 
under  the  same  roof,  but  some  persons  usually 
lodflTing  therein  at  nlffht,  to  wit,"  &c.  does  not 
set  out  an  offence  for  which  the  punishment  is 
death. 

4.  5aiiM— Same— Error— Appeal.— On  such  a. count  the 
prisoner  havlnff  been  found  flmilty,  and  sentenced 
to  be  hunsr.  the  appellate  court  will  reverse  the 
judgment  But  as  the  count  does  charge  the 
burning  of  a  bam  and  sUble,  which  is  punishable 
by  Imprisonment  In  the  penitentiary,  Under  S  5  of 
said  chapter,  the  additional  description  of  the 
barn  in  the  count  may  be  rejected  as  surplusage, 
and  he  will  be  remanded  to  be  tried  for  the  offence 
under  that  5th  section. 

3.  Same— Same— "Dwelling  Hoase.'*— To  make  an  out- 
house, not  adjoining  a  dwelling  house,  nor  under 
the  same  roof,  parcel  thereof  within  the  meaning 
of  S  1,  of  ch.  188,  of  the  Code  of  1878,  two  things 
must  appear:  1st  that  such  outhouse  is  within  the 
the  curtilage  of  the  dwelling  house,  and  occupied 
therewith:  and  2d,  that  some  person  usually 
lodges  therein  at  night 

6.  Same-Same-Sane.— "A  dwelling  house,"  in  the 
meaning  of  secUon  1.  of  ch.  188  of  the  Code  of  1878, 
embraces  all  its  parcels,  including  such  an  out- 
house as  is  parcel  thereof.    The  burning  of 

044  such  an  outhouse  is  the  burning  of  *a  dwell- 
ing house,  in  the  meaning  of  this  law,  and 
may  be  so  described  in  the  indictment:  and  proof 
of  the  burning  of  the  outhouse,  will  as  much<  sus- 
tain the  indictment,  as  would  proof  of  the  burning 
of  the  principal  part  of  the  dwelling  house,  or  the 
whole  of  it  including  all  the  parcels. 

•For  nonographic  note  oo  Autrefois,  Acqalt  aad 
Convict,  (Jeopardy),  see  end  of  case. 

-tCrlnlnal  Practice.— "It  is  settled  law  in  this  sUte, 
that  where  there  are  several  counts  in  an  indict- 
ment and  the  jury  find  the  accused  guilty  upon  one 
of  the  counts,  saying  nothing  as  to  the  others,  the 
verdict  operates  as  an  acquittal  upon  the  counts  of 
which  the  verdict  takes  no  notice,  and  the  court 
should  enter  a  judgment  accordingly."  Stuart's 
Case.  28  Gratt  9S8,  and  note,  citing  principal  case; 
Richards  v.  Com.,  81  Va.  118,  and  Hicks  v.  Com.,  86 
Va.  281,  also  cite  the  principal  case  for  this  proposi- 
tion. In  West  Virginia,  see  Gregg  v.  State,  S  W.  Va. 
706;  State  v.  Parsons,  89  W.  Va.  484, 19  S.  E.  878. 

tArson— "Dwelling  Hoase."—Por  definition  of,  and 
punishment  for,  the  offence,  see  Va.  Code,  Sf  3696, 8896, 
3699.  See  also,  Curran's  Case,  7  Gratt  819;  Hooker  v. 
Com.,  13  Gratt  763;  Butler  v.  Com.,  81  Va.  189;  Wolf 
V.  Com.,  80  Gratt  833;  Bond  v.  Com.,  88  Va.  681. 


307 


26  GRAtT. 


Virginia  Rbforts,  Annotatbd. 


the  other  indictments  for  felonj  which  ap- 
pear to  have  been  found  against  him,  in  the 
same  court  and  at  the  same  time  with  the 
indictment  which  has  been  tried  as  afore- 
said, or  any  other  which  may  have  been  or 
may  be  found  against  him  for  felony  in  the 
same  court. 

The  judgement  was  as  follows: 
061  *It  seems  to  the  court,  for  reasons 
stated  in  writing  and  filed  with  the 
record,  that  the  said  judgment  is  erroneous : 
Therefore  it  is  considered  that  the  same  be 
reversed  and  annulled.  And  this  court  pro- 
ceeding to  enter  such  judgment  as  the  said 
Circuit  court  ought  to  have  entered,  it  is 
further  considered,  that  the  plaintiff  in 
error  be  acquitted  of  the  charges  contained 
in  the  first  and  second  counts  of  the  indict- 
ment. And  it  is  ordered  that  the  verdict  of 
the  jttrj  against  him  on  the  third  count  be 
set  aside,  and  the  cause  remanded  to  the 
said  circuit  court  for  a  new  trial  to  be  had 
therein  on  the  said  third  count,  for  the 
offence  of  feloniously  and  maliciously  burn- 
ing a  bam  and  stable  as  therein  charged, 
and  as  described  in  the  fifth  section  of 
chapter  one  hundred  and  eighty-eight  of 
the  Code.  But  it  will  be  competent  for  the 
court  below,  if  deemed  best  to  do  so,  to  have 
a  nolle  prosequi  entered  as  to  the  said  third 
count;  and  to  proceed  to  the  trial  of  the 
plaintiff  in  error  in  one  or  more  of  the  other 
indictments  for  felony  which  appear  to  have 
been  foiind  against  him  in  the  same  court 
and  at  ttie  same  time  with  the  indictment 
on  which  he  has  been  tried  in  this  cause,  or 
any  other  indictment  which  may  have  been 
or  may  be  found  against  him  for  felony  in 
the  same  court. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  for  Chesterfield  county. 

Judgement  reversed. 


AUTRBPOIS,  ACQUIT  AND  CONVICT. 
(JEOPARDY.) 

L  IiiQ«Beral. 
II.  Bflseatikis. 

1.  The  ftecord. 

2.  Jorisdiction. 

8.  Identity  of  Offence. 
4.  Identity  of  Person. 
UL  When  Conyictlon  of  a  Lower  Offence  Bars  Trial 
for  Hirlier. 

IV.  Variances  Material  and  Immaterial. 

V.  Dtscharsre  of  Jury. 
VL  Oonditional  Pardon. 

VII.  Errors  Caused  by  Fault  of  the  Accused. 

L  IN  OBNBRAL. 

The  provision  in  the  Constitution  of  the  United 
States  that  no  person  ''shall  be  subject,  for  the  same 
offence,  to  be  twice  put  in  Jeopardy  of  life  or  limb" 
applies  2M  such  only  to  the  courts  of  the  United 
States,  and  not  to  the  state  courts.  The  common- 
law  maxim,  however,  on  which  the  provision  is 
founded,  dpes  exist  in  Virginia  and  ffoes  even  fur- 
ther than  that  provision.  For  while  that  is  con- 
fined, in  terms  to  cases  invplviuff  "life  or  limb"  the 
maxim  extends  to  all  criminal  cases.  Jones  v.  Com. , 
SOOrattMS. 

A  plea  of  (ttOr^U  ocquU  showing  on  its  face  a 
distinct  offence  from  that  for  which  prisoner  Is 


Indicted,  is  demurrable.  State  v.  Bvana,  B  W.  Ta 
417,  ]0S.'E.Rep.7WB. 

On  a  plea  of  mOr^foU  acquit,  when  the 
issue  is  also  put  in,  the  question  whether  there 
be  one  jiury  or  two,  is  In  the  sound  dlscretioa  of  tte 
court  If  the  trial  is  by  only  one  Jury,  tl&e  verdict 
must  respond  to  both  Issues. 

Parol  evidence  may  be  Introduced  to  show  tke 
person  is  the  same,  and  the  offence  the  aajBC.  bit 
not  to  vary  the  record,  which  is  conclusive.  SCatc  ▼. 
Hudkins,  86  W.  Va.  247,  IS  S.  E.  Bep.  887. 

a  ESSENTIALS. 

I.  The  Record.— Entry  by  clerk  in  the  mlnnte  bosk 

of  the  making*  of  a  presentment  Is  a  soJllclent  reooci 
of  such  presentment  though  not  spread  at  lazse  ii 
the  minutes.    Myers  v.  Com..  2  Va.  Gas.  160l 

Persons  indicted  for  burning  the  house  of  B.  pical 
autr^fott  acQuU  of  same  offence  on  same  eridenoa 
making  the  record  part  of  the  plea.  HitU,  a  repif 
"no  such  record"  is  sufliclent,  as  it  denies  an  estea- 
tlal  part  of  the  plea.    Page  v.  Com.,  27  QratL  964. 

A  plea  which  does  not  set  forth  the  coort  In  whkk 
nor  the  time  when,  nor  any  other  clrcnnmtaiiceqf 
the  prosecution,  trial  or  acquittal,  and  which  doci 
not  vouch  the  record  of  the  same  court,  nor  shov 
the  record  of  acquittal  if  of  another  court,  slioall 
be  rejected  on  motion.  Neither  a  demurrer  nor 
plea  is  necessary  in  such  case.  Wortham  v.  OQn..l 
Rand.  OttHJT?. 

There  is  no  donbt,  but  that  the  transcript  of  Us 
record  pleaded,  or  the  records  themselves  ought  Is 
be  produced  to  the  circuit  court  when  the  plea  «f 
autr^oii  acQuU  is  pleaded.  Com.  v.  Kyers,  I  Ya.  CM. 
282. 

Plea  of  aiOr^U  acQvU  though  informal  will  he 
sustained  on  demurrer  if  good  in  substance.  Day  v. 
Com.,  28  Gratt.  915,  Va.  Code  1887,  S  8872. 

On  an  Indictment  for  murder  the  defendant  Uei 
a  plea  in  abatement  that  he  had  no  proper  exanla- 
ing  trial  and  the  commonwealth's  attorney  repilei 
but  failed  to  wntch  the  record.  Because  of  that  aula- 
rial  defect  the  Indictment  was  quashed.  EUd,  tfeat 
such  acquittal  could  not  be  set  up  in  bar  of  a  i 
Indictment  for  murder.  Souther  v.  Com. 

a.  jHrUdictlon.— The  court  deciding  tlie  first 
must  have  Jurisdiction  or  Its  Judgment  cannot  beset 
up  in  bar  to  further  proceeding  for  same  cause.  Oaf 
V.  Com..  28  Oratt  916. 

An  examining  court,  without  authority  to  do  ta 
acquits  defendant  of  murder  and  remands  him  la 
be  tried  for  manslaughter.  This  does  not  bar  tie 
superior  court  from  indicting  him  for  murder. 
Bailey's  Case,  1  Va.  Cas.  288:  Com.  v.  ICyen,  I  Va 
Cas.  188;  Sorrell*s  Case,  1  Va.  Cas.  258. 

On  Indictment  for  felony,  the  indictment  was  re- 
moved from  county  to  eorporatUm  court.  Bdi,  It 
invalidate  that  indictment  but  no  bar  to  new  Indiclr 
ment    Marshall  v.  Com.,  80  Oratt  846. 

Where  a  Justice  has  power  to  try  and  punish  er 
send  to  county  court  for  trial  and  he  does  only  the 
latter,  his  action  cannot  be  set  up  in  bar  of  trial  ia 
county  court    Wolverton  v.  Com.,  75  Va.  MB. 

On  indictment  for  a  felony,  an  entry  on  the  recoei 
of  the  examining  court  that  it  is  "ordered  that  tkh 
case  be  dismissed"  does  not  bar  a  subsequent  prose- 
cutiou.  Such  words  do  not  convey  the  Idea  of  trill 
and  acquittal.    McCann's  Case,  14  Oratt  561. 

The  order  of  a  court  which  has  no  Jurisdiction 
dismissing  an  indictment  is  a  mere  nullity  and  as 
bar  to  further  prosecution.  Dulin  v.  lillard.  91  Va 
718,  20  S.  E.  Rep.  821. 
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Tlie  conviction  of  assanlt  and  battery  before  a  Jus- 
tice, irlio  has  no  jurisdiction  of  felonies,  is  no  bar  to 
an  indictment  for  a  felony  in  the  perpetration  of 
wbicli  the  assanlt  and  battery  was  committed;  and 
tills  would  be^tme  thouffb  couYiction  was  in  a  county 
eonrt  which  generally  has  Jurisdiction  of  both  mis- 
demezLnors  and  felonies.  The  offences  are  essen- 
tially distinct.   Murphy  t.  Com.,  SS  Oratt  Ma 

3.  IctontKy  of  Offence.— Defendant  was  prosecuted 
for  fraudulently  obtaininir  sroods  by  means  of  a 
false  privy  token.  He  pleaded  acquittal  of  the  felony 
of  forfflnsr  an  order  and  utterinir  as  true  a  forced 
order.  The  forced  order  and  privy  token  were  the 
same.  Hitld,  the  acquittal  was  no  bar.  the  offences 
beinff  diflerenL    Com.  v.  Quann«  2  Va.  Cas.  80. 

A  oonvlction  for  advising'  one  slave  to  abscond  is 
not  a  bar  to  a  conviction  for  advisinff  another  to 
abscond  though  the  advice  was  given  to  both  at  the 
same  time.    Smith  v.  Com.,  7  Oratt.  508. 

Both  act  and  crime  must  be  the  same.  On  indict- 
ment for  shooting  J.  W.  a  plea  of  autrtfois  ocquU  is 
not  sDstained  by  record  showing  acquittal  of  shoot- 
ing S.  W.,  though  the  act  of  shooting*  be  the  same. 
Vangrhan  v.  Com.,  2  Va.  Cas.  278. 

Plea  of  acquittal  of  burning  bam  of  Josiah 
Thompson  cannot  be  pleaded  in  bar  of  an  indictment 
tor  burning  bam  of  Josias  Thompson.  Com.  v. 
Mortimer,  8  Va.  Cas.  886. 

On  indictment  for  burning  the  house  of  R.  a  plea 
of  attin(fai$  aeouU  is  not  sustained  by  record  showing 
acquittal  for  burning  the  house  of  R,  if  the  Jury 
believe  that  a  different  house  is  intended  in  the 
second  indictment    Page  v.  Com.,  87  Oratt.  064. 

The  plea  of  <ndri(fai$  convict  to  operate  as  a  bar 
must  show  by  record  the  identical  offence  with 
which  the  prisoner  is  charged.  Com.  v.  SomenriUe. 
1  Va.  Cas.  164. 

An  indictment  for  stealing  bank  notes  "the  num- 
bers and  denomination  of  which  are  unknown  to  the 
Jurors**  does  not  bar  a  second  indictment  which  fails 
to  charge  that  the  denomination  of  notes  were 
unknown,  the  first  having  failed  because  it  was 
Itroved-that  Jury  did  know  the  numbers  and  denomi- 
nation of  the  notes.    Bobinson  v.'Com..  88  Oratt.  866. 

So  an  indictment  for  forging  an  order  for  147.88  is 
not  barred  by  a  previous  acquittal  of  charge  of  forg- 
ing an  order  for  N7.86  the  latter  charge  having  failed 
because  of  a  material  variance.  Burress  v.  Com.,  87 
Oratt.  934. 

Bnt  if  the  same  offence  is  charged  in  substance  the 
plea  of  mUrcfoic  acQuit  is  good  though  the  plea  be 
informaL    Day  v.  Com.,  88  Oratt  016. 

A  conviction  of  K.  for  assault  and  battery  on  H.  M. 
may  be  pleaded  in  bar  to  second  indictment  for 
riotously  assaulting  and  battering  H.  M.  when  the 
riot  was  shown  in  first  case  to  enhance  the  damages. 
Com.  T.  Kinney,  2  Va.  Cas.  130. 

4.  Identity  of  Penon.— The  plea  of  autrefois  acQuit 
must  aver  not  only  that  the  second  prosecution  is 
for  the  same  offence  but  that  defendant  is  the  iden- 
tical person  who  was  proceeded  against'  in  the  first 
prosecution.    Justice  v.  Com.,  81  Va.  200-218. 

The  plea  of  autrefois  acQuU  must  show  the  Identity 
of  accused  with  person  formerly  acquitted.  State 
V.  Cross,  44  W.  Va.  316,  29  S.  E.  Rep.  687;  State  v. 
Evans,  88  W.  Va.  417, 10  S.  E.  Rep.  792. 

■L  WHBN   CONVICTION  OP  A   L4>WBR  OPPBNCB 
BARS  TRIAL  FOR  HIOHBR. 

When  an  indictment  contains  three  counts  and  a 
verdict  is  rendered  on  only  one  this  is  an  acquittal 
as  to  the  other  two,  though  the  crime  charged  be  a 
f Hony.    Com.  v.  Bennet,  2  Va.  Cas.  886. 


On  indiptment  on  several  counts  when  Jury 
finds  defendant  guilty  on  one  and  not  guilty  as  to 
others,  when  a  new  trial  is  granted  defendant  can 
only  be  tried  as  to  the  count  on  which  he  was  found 
guilty  at  the  previous  trial.  Lithgow  v.  Com.,  8  Va. 
Cas.  207. 

An  indictment  contains  two  counts,  one  for  forgery 
and  another  for  feloniously  using-  as  true  a  counter^ 
felt  note.  Held,  a  verdict  finding  the  persons  guilty 
of  forgery,  is  an  acquittal  of  the  charge  in  the  second 
count  Page  v.  Com.,  0  Leigh  688;  Kirk  v.  Com.,  0 
Leigh  627. 

The  first  count  in  ap  indictment  charges  malidous 
stabbing,  the  second  unlawful  stabbing.  The  verdict 
finds  defendant  guilty  on  second  count  J7«M, 
though  new  trial  granted  because  verdict  was  un- 
certain yet  the  second  trial  must  be  confined  to  the 
second  count    Marshall  v.  Com.,  6  Oratt.  668. 

In  Livingston's  Case.  14  Oratt  602-606,  the  court  by 
way  of  oMtsr  cHcta^  considers  that  by  the  weight  of 
authority,  though  there  be  only  one  count,  a  verdict 
of  murder  in  the  second  degree  on  a  charge  of  mur- 
der is  an  acquittal  of  murder  in  the  first  degree.  In 
Owatkin  v.  Com.,  0  Leigh  678.  and  Ball  v.  Com.,  6 
Leigh  786,  the  question  was  not  raised. 

On  an  indictment  for  malicious  assault  the  verdict 
of  **not  guilty  of  malicious  assault  as  charged  in  the 
indictment  but  guilty  of  assault  and  battery  as 
charged  in  the  Indictment**  is  an  acquittal  of  the 
felony  and  conviction  of  a  misdemeanor.  Canada  V. 
Com.,  22  Oratt  800. 

Defendant  Stuart  was  indicted  for  malicious 
assault.  He  was  convicted  of  unlawful  assault. 
This  verdict  was  set  aside,  and  a  luew  trial  granted. 
ffsld,  the  second  trial  could  only  be  for  unlawful 
assault,  the  previous  verdict  being  equal  to  an  ac- 
quittal of  malicious  assault  By  way  of  oMter  th^ 
court  says  that  this  rule  applies  when  there  is  onlf 
one  count:  and  that  when  there  is  one  count  for 
murder  and  verdict  of  manslaughter  this  is  an  ac- 
quittal of  murder.  But  up  to  time  of  this  decision 
the  question  was  still  open  in  Virginia.  Stuart  v. 
Com.,  28  Oratt  06a 

The  punishment  on  the  second  trial  may  be  longer 
than  fixed  before  but  the  offence  cannot  be  higher. 
Stuart  V.  Com.,  28  Oratt  068.  ' 

On  indictment  for  arson  containing  two  counts,  one 
is  adjudged  bad.  The  verdict  is  set  aside  because  the 
punishment  does  not  correspond  to  the  other  count 
HOdy  on  new  trial  granted,  defendant  could  not  be 
indicted  for  offence  charged  in  the  bad  count  the 
previous  trial  being  an  acquittal  as  to  that  Rich- 
ards V.  Com.,  81  Va  110. 

In  W.  Va  there  is  a  cttetum  to  the  effect  that  in  the 
absence  of  statute,  a  conviction  of  murder  in  the 
second  degree  would,  when  the  verdict  was  set  aside, 
be  a  bar  to  conviction  of  murder  in  the  first  degree. 
State  V.  Cross,  44  W.  Va  816,  80  S.  E.  Rep.  627. 

House  breaking  and  larceny  may  be  charged  in 
one  count  as  they  may  constitute  a  continued  act: 
and  where  defendant  Is  judged  guilty  on  such  count 
and  the  verdict  is  set  aside,  he  may  be  convicted  of 
either  offence  provided  the  maximum  penalty  for 
that  offence  is  no  greater  than  that  provided  for  the 
offence  of  which  he  was  formerly  convicted.  Ben- 
ton V.  Com..  01  Va.  782,  21  S.  E.  Rep.  406. 

S  26,  ch.  17  of  Acts  1877-78,  declaring  that  "if  a  ver- 
dict be  set  aside  on  the  motion  of  the  accused,  and  a 
new  trial  awarded,  on  such  new  trial  the  accused 
shall  be  tried,  and  such  verdict  may  be  found  and 
sentence  pronounced  as  if  the  former  verdict  had 
not  been  found"  is  valid  and  constitutional. 
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Under  this  statute  It  was  decided  thattbooffb  tried 
for  murder  and  convicted  of  murder  in  the  second 
decree,  when  such  verdict  was  set  aside  the  prisoner 
could  be  tried  and  convicted  of  murder  in  the  first 
degree.  Briirgs  v.  Oom.,  82  Va.  564.  This  chanires 
the  rule  laid  down  In  Stuart  v.  Com.,  88  Gratt.  950. 

The  maximum  punishment  determines  the  grade 
of  the  offence,  and  so  a  conviction  for  unlawful 
Bhootinc  which  is  punishable  as  a  felony  or  mis- 
demeanor in  the  discretion  of  the  jury,  is  no  bar, 
when  the  verdict  is  set  aside,  to  trial  for  a  felony. 
Va.  Code  (1887),  f  4040  has  no  application  to  such  case. 
Forbes  v.  Oom.,  90  Va.  560, 19  S..E.  Rep.  164. 

IV.  VAR1ANCB5  nATBRlAL  AND  liinATBRIAL. 

Nolk  Pros  No  Bw. 

A  nolU  pros,  entered  by  commonwealth's  attorney 
in  a  justice's  court  on  examining'  trial,  is  not  a  bar  to 
further  prosecution  for  felony.  Lindsay  v.  Oom.,  2 
Va.  Gas.  34& 

The  dismission  of  a  presentment  is  equivalent  to 
an  informal  nolU  vrot  and  is  not  a  bar  to  subsequent 
prosecution  for  misdemeanor.    Wortham  v.  Com., 
5  Rand.  609. 
Indictment— Essential  Omitted. 

An  indictment  for  felony  which  omits  to  charge 
the  act  was  done  feloniously  Is  fatally  defective  and 
is  no  bar  to  a  subsequent  prosecution  for  the  same 
offence.    Randall  v.  Com.,  24  Gratt.  044. 
Indictment  HutUated. 

The  defendant  was  indicted  for  malicious  assault 
and  convicted  of  unlawful  assault.  A  new  trial  was 
granted.  The  indictment  was  quashed  on  motion  of 
attorney  for  the  commonwealth  because  of  mutila- 
tion. H«ld,  the  first  trial  did  not  bar  a  second 
indictment  but  no  conviction  could  be  had  of  any 
offence  greater  than  unlawful  assault.  Stuart  v. 
Com..  28  Gratt  96a 

Verdict— Bsaentlal  Omitted. 

A  verdict,  set  aside  for  lack  of  an  ingredient 
essential  to  constitute  the  offence  charged,  is  no 
bar  to  a  subsequent  indictment  for  the  same  offence. 
Oom.  V.  Percavll,  4  Lieigh  080. 
Verdict  Improperly  Signed. 

Where  the  verdict  is  set  aside  because  improperly 
signed  by  one  who  does  not  appear  to  be  a  juror,  the 
judgment  will  be  set  aside,  but  tills  does  not  bar  a 
new  trial  for  the  same  offence.  Younger  v.  State,  2 
W.  Va.  679. 

A  judgment,  reversed  because  the  verdict  was 
incorrectly  signed.  Is  no  bar  to  subsequent  prose- 
cution for  the  same  offence.  A  judgment  reversed 
because  one  of  the  jurors  vras  not  indifferent,  is  no 
bar  to  new  trial.  Armlstead  v.  Com..  11  Leigh  057; 
Washington  v.  Com.,  86  V  a.  40^  10  S.  E.  Rep.  419: 
Dejamette  v.  Com.,  75  Va.  807. 
Verdict  a  Nullity  for  Lack  of  Assent 

Discharge  of  jury  by  the  court,  without  knowing 
that  one  of  the  jury  did  not  assent  to  the  verdict 
which  error  rendered  the  verdict  a  nullity  is  no  bar 
to  a  prosecatlon  on  a  new  indictment  Gibson  v. 
Com.,  2  Va.  Cas.  iii-i2a 
Verdict  UncerUin. 

On  indictment  for  felony  the  verdict  was  too  uncer- 
tain and  was  accordingly  set  aside.  The  clerk,  how- 
ever, entered  up  judgment  In  the  usual  form.  Hsld, 
such  judgment  based  on  such  uncertain  verdict  and 
ordered  set  aside  by  the  court  was  no  bar  to  a  sub- 
sequent indictment    Com.  v.  Hatton.  8  Gratt  023. 

On  an  indictment  for  malicious  and  unlawful 
stabbing,  the  accused  was  judged  guilty  of  unlawful 
stabbing.    The  verdict  was  set  aside  for  uncertainty. 


Hdd,  such  verdict  was  no  bar  to  new  trial 
or  new  indictment  for  unlawful  stabbtiv. 
V.  Com.,  6  Gratt  068. 

On  indictment  for  malicious  assaolt  with  Intent  tt 
maim,  etc.,  a  verdict  that  defendant  Is  gulltr  «f 
malicious  assault  is  defective,  and  jodcmentoa  mcfe 
verdict  should  be  reversed.  Bat  this  is  no  bar  t»  a 
new  trial  for  the  same  offence.  Jones  t.  Oobu  9  V^ 
08,  12  S.  E.  Rep.  226. 

Evidence  Brroneously  Admitted. 

If  a  judgment  is  reversed  because  of  evldeaoe 
erroneously  admitted  the  case  will  be  remanded  for 
a  new  trial,  such  former  trial  beinc^  no  har.   Cktnkr 
ham  V.  State,  6  W.  Va.  510. 
Unauthorised  Punishment. 

Conviction  and  sentence  for  a  less  term  than  tte 
minimum  fixed  by  law  is  no  "bar  to  a  sabseqnett 
conviction.  Jones  v.  Com.,  90  Qratt.  848:  Nemo  t. 
Com.,  2  Gratt  668:  Com.  v.  Smith.  2  Va.  Cas.  327. 

A  sentence  to  punishment  not  authorised  by  tke 
statute  is  a  ground  for  reversal,  bat  snch  trial  viA 
sentence  is  no  bar  to  new  triaL  Kx  parU  lCazz.V 
Va.  40-47,  9  S.  E.  Rep.  476. 

On  indictment  for  arson,  when  one  count  is  fataUj 
defective  a  verdict  rendered  on  the  other  coast 
must  fix  punishment  according  to  such  count  Fail* 
ure  to  so  correspond  is  error  for  which  Judgmeit 
will  be  reversed.  On  reversal  a  new  trial  may  be 
had,  the  former  trial  beluff  no  bar  to  snheeqaesc 
conviction  on  the  good  count  Richards  t.  Com..  6 
Va.  no. 
nisdlrectlon  as  to  Punishment. 

Where  the  jury  is  misdirected  as  to  the  mlBiaran 
punishment,  the  judgment  should  be  set  aside  and  a 
new  trial  awarded.  Nor  can  the  commonwealthi 
attorney  remit  the  punishment  and  so  correct  tte 
error.  Allen  v.  Com.,  2  Leigh  727. 
No  Punishment  Fixed. 

A  verdict  set  aside  because  it  fixes  nopunlshraest 
is  not  a  bar  to  a  subsequent  indictment.    MHIs  v. 
Com..  7  Leigh  751. 
Variance  between  Allegata  and  Probata. 

An  acquittal  on  account  of  a  variance  beiWMJ 
allegations  in  the  Indictment  and  proof  at  the  trial 
is  not  a  bar  to  another  prosecution  for  the  sane 
offence.    Com.  v.  Adcock,  8  Gratt  061. 

A  verdict  set  aside  because  of  Insufficiency  «f 
evidence  to  sustain  it  is  no  bar  to  an  indictment  for 
the  same  offence.    Ball  v.  Com.,  8  Leigh  788L 

On  an  indictment  for  murder  when  there  is  no  evi- 
dence to  sustain  the  charge.  Judgment  will  be 
reversed.  But  this  does  not  bar  a  new  trial  for  the 
same  offence.    Grayson  v.  Com.,  6  Oratt  711 

When  Variance  Immaterial. 

Consent  cannot  confer  Jurisdiction  of  thesnhject- 
matter,  but  may  confer  jurisdiction  of  the  pema. 
and  may  operate  as  a  waiver  of  irregularities  la  the 
warrant  of  arrest:  and  when  the  trial  Is  on  the 
merits,  the  mere  omission  of  the  word  '^felo- 
nlously"  In  a  warrant  for  larceny  will  not  prevent  aa 
acquittal  from  being  a  complete  bar  to  further 
prosecution,  provided  no  objection  was  taken  to  sacM 
omission.    Jones  v.  Morris,  97  \'a.  48. 

V.  DISCHAROB  OP  JURY. 

Discharge  of  Jury—When  No  Bar. 

In  case  of  misdemeanor  the  court  may  discharge 
the  jury  against  the  consent  of  defendant  and  sn^ 
discharge  is  no  bar  to  subsequent  prosecutloa  for 
same  misdemeanor.    Dye  v.  Com.,  7  Gratt.  60. 

Even  in  case  of  felony  the  court  may  discharge  the 
jury  for  good  cause  and  try  prisoner  again  for  sane 
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QfFence  before  new  jury.    Com.  v.  Fells,  9  Leiffh  618. 

In  case  of  necessity  Uie  jndre  may  dlscbaive  tbe 
Jury,  and  try  the  prisoner  asaln  before  new  jury, 
tlioivli  tbe  offence  be  a  felony.  But  in  case  of 
felony,  mere  inability  of  the  jury  to  arree  presents  no 
sndi  case  of  necessity,  and  a  discharge  of  the  Jnry 
fox*  that  canse  alone  will  bar  a  subsequent  prose- 
cation  for  the  same  offence.  Loffan  v.  Com.,  2  Qratt. 
871.    Changed  by  Va.  Code  1887.  $4000^ 

Under  %  12,  ch.  802,  Va.  Code  1878,  in  any  criminal 
cate  the  court  may  discharge  the  Jury  when  it 
appears  they  cannot  affree  in  a  verdict,  or  that  there 
Is  manifest  necessity  for  such  discharge,  and  such 
discharsre  is  no  bar  to  a  subsequent  prosecution  for 
the  same  offence.  But  if  such  discharge  is  objected 
to,  and  exception  taken,  the  action  of  the  court  may 
1>e  reviewed  in  the  appellate  court  Wriirht  t.  Com., 
It  Va  .014.  This  section  Is  re-enacted  in  Va.  Code 
1887, 1 40881  and  was  applied  in  case  of  Jones  v.  Com., 
M  Va.  740, 10  S.  E.  Rep.  1004. 

Vl.  CONDITIONAL  PARDON. 
C^odttional  Pardon. 

A  conditional  or  commutative  pardon,  save  in  the 
case  of  capital  punishment,  is  void  and  therefore  no 
1>ar  to  executinff  the  sentence  of  the  court.  Lee  v. 
Morpby,  28  Oratt.  780. 

VII.  ERRORS  CAUSBD  BY  FAULT  OP  THE  ACCUSED. 

A  Judgment  obtained  by  the  fraud  of  defendant  is 
no  bar  to  a  subsequent  conviction ;  and  a  replication 
stiowinc  such  fraud  is  a  irood  answer  to  a  plea  of 
tmtnfoU  acQuil  and  should  be  so  adjudged  on  de> 
mnrrer.    Com.  v.  Jackaon,  2  Va.  Cas.  801. 

Acquittal  of  defendant's  associate,  when  defend- 
ant la  himself  a  fugitive  from  Justice,  is  no  bar  to 
conviction  of  defendant  Williams  v.  Com.,  86  Va. 
007.  8  &E.  Rep.  470. 

AJndffment,  reversed  because  defendant  did  not 
appear  in  person  but  by  attorney,  is  no  bar  to  a 
■nbseqnent  prosecution  for  the  same  offence.  State 
T.  Gonkle,  16  W.  Va.  780. 

A  discharge  by  operation  of  the  statute  of  limita- 
tion is  a  bar  to  further  prosecution  for  the  same 
offence.    Com.  v.  Adcock,  8  Oratt.  661. 

See  Va.  Code  1887.  K  8808-8804,  4020-4010,  as  to  aiUr^ 
foU  acQuU  in  generaL 
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*Wren  v.  Commonwealth. 

March  Term,  1875,  Richmond. 


I.  Criainal  Law— Accessories  after  the  Pact.— An  ac- 
cessory after  the  fact  to  a  felony,  is  a  person  who 
knowing  a  felony  to  have  been  committed  by 
another,  receives,  relieves,  comforts  or  assists  the 
felon. 

a.  3mme  Same— Reqalsltes.— To  constitute  an  acces- 
sory after  the  fact,  three  things  are  requisite: 
1.  The  felony  must  be  completed.  2.  He  must 
know  that  the  felon  is  guilty.  8.  He  must  receive, 
relieve,  comfort  or  assist  him. 

3.  Timmo  Ismr  Notlrr  of  Prlnclfwl's  Crime.— It  is  nec- 
essary that  the  accessory  have  notice,  express  or 
Implied,  at  the  time  he  assists  or  comforts  the 
felon,  that  he  had  committed  a  felony.  And  the 
mere  fact  that  one  receives  a  felon  in  the  same 
county  in  which  he  has  been  attainted  is  not  suffi- 
cient to  raise  the  presumption  6t  knowledge.  And 
tlie  question  of  knowledge  is  a  question  for  the 
jnry. 

4.  flflOM  —  Same  —  5fliM— What  Constitutes.  —  Any 
assistance  given  to  one  known  to  be  a  felon,  in 


order  to  hinder  his  apprehension,  trial  or  punish- 
ment, is  sufficient  to  make  a  man  accessory  after 
the  fact;  as  that  he  concealed  him  in  the  house,  or 
shut  the  door  against  his  pursuers  until  he  should 
have  an  opportunity  to  escape;  or  took  money 
from  him  to  allow  him  to  escape,  or  supplied  him 
with  money,  a  horse,  or  other  necessaries,  in  order 
to  enable  him  to  escape:  or  that  the  principal  was 
in  prison,  and  the  Jailer  was  bribed  to  let  him 
escape,  or  conveyed  to  him  instruments  to  enable 
him  to  break  prison  and  escape. 

5.  Same  —  Same  —  Same  —  Compousdlng  a  Pstosy.— 
Merely  suffering  the  principal  to  escape  will  not 
make  the  party  accessory  after  the  fact:  for  it 
amounts  at  most  to  a  mere  omission.  Or  if  he 
agree  for  money  not  to  prosecute  the  felon;  or  if 
knowing  of  a  felony,  falls  to  make  it  known  to  the 
proper  authorities ;  none  of  these  acts  are  sufficient 
to  make  the  party  an  accessory  after  the  fact.  If 
the  thing  done  amounts  to  no  more  than  the  com- 
pounding a  felony  or  the  misprision  of  it,  the  doer 
of  it  will  not  be  an  accessory. 

6.  Saa»-Saa»-5ame~Trae  Test^-The    true  test 

whether  one  is  accessory  after  the  fact,  is  to 
G63    consider  whether  *what  he  did  was  done  by 

way  of  personal  help  to  his  principal,  with 
the  view  of  enabling  his  principal  to  elude  punish- 
ment; the  kind  of  help  rendered  appearing  unim- 
portant. 

This  is  a  sequel  to  the  case  of  Wren  v. 
Commonwealth,  reported  in  25  Grattan  989. 
On  the  second  trial,  after  all  the  evidence 
had  been  introduced,  the  attorney  for  the 
commonwealth  asked  the  court  to  Rive  to 
the  jury  three  instructions,  which  the  court 
g^ve;  and  the  prisoner  excepted.  But  as 
they  were  not  considered  by  this  court,  it  is 
not  necessary  to  state  them. 

The  jury  found  the  prisoner  guilty  and 
assessed  his  fine  at  two  hundred  dollars; 
and  the  prisoner  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new 
trial.  But  the  court  overruled  the  motion 
and  sentenced  him  to  ten  months'  imprison- 
ment in  the  city  jail,  and  to  pay  the  fine 
assessed  by  the  jury.  The  prisoner  excepted 
to  the  opinion  of  the  court  overruling  hift 
motion  for  a  new  trial;  and  the  evidence 
being  conflicting,  the  court  spread  all  of  it 
on  the  record.  It  is  sufficiently  stated  in  the 
opinion  of  Judge  Christian.  Upon  the  ap- 
plication of  the  prisoner,  a  writ  of  error 
was  allowed. 

Crump,  for  the  prisoner. 

The  Attorney-General,  for  the  common- 
wealth. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Hustings  court  of  the  city  of  Richmond. 

The  case  is  before  this  court  for  the  sec- 
ond time. 

The  accused  was  indicted  in  the  said 
Hustings  court,  as  accessory  after  the  fact 
to  a  felony,  of  which  one  John  Dull  was 
convicted  in  said  court.  The  indictment 
after  setting  out,  in  proper  form,  the 
964  felony  committed  *by  the  said  John 
DuU,  charged  **that  John  Wren"  (the 
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plaintiff  in  error),  "well  knowing:  the  said 
John  Dull  to  have  committed  the  said  felony 
in  form  aforesaid;  to-wit,  since  the  said 
felony  was  committed  in  the  year  aforesaid, 
in  the  city  aforesaid,  him  the  said  John 
Dull  did  then  and  there  unlawfully  receive, 
harbor  and  maintain,  ag^ainst  the  peace  and 
tdig^nity  of  the  commonwealth  of  Virg'inia. ' ' 

Under  this  indictment  the  accused  was 
found  gruilty  at  the  November  term  of  the 
said  Hustings  court ;  and  his  fine  assessed 
t>y  the  jury  at  one  cent ;  and  was  sentenced 
by  the  court  to  twelve  months'  imprisonment 
in  the  city  jail ;  and  to  labor  upon  the  pub- 
lic streets,  or  other  public  works,  for  seven 
hours  a  day  during*  said  term  of  imprison- 
tnent.  To  that  judgment  a  writ  of  error 
was  awarded  by  this  court;  and  upon  the 
hearing  of  said  writ  of  error  at  the  last 
term,  the  judgment  was  reversed,  and  the 
Accused  was  remanded  to  the  said  Hustings 
court  for  a  new  trial. 

It  is  proper  to  remark,  that  the  judgment 
and  opinion  of  this  court  upon  the  former 
hearing  was  confined  to  a  single  point ;  and 
that  was  that  the  instructions  given  by  the 
tconrt  were  calculated  to  mislead  the  jury, 
and  were  therefore  erroneous.  The  opinion 
was  confined  to  the  single  point,  and  the 
judgment  was  reversed  upon  that  ground 
only. 

At  the  February  term  of  the  said  Hustings 
court,  the  accused  was  again  tried  upon  the 
same  indictment;  was  again  found  guilty, 
and  his  fine  assessed  by  the  jury  at  $200; 
and  was  sentenced  by  the  court  to  impris- 
onment for  the  period  of  ten  months  and 
until  payment  of  said  fine. 

To  this  judgment  a  writ  of  error  was 
awarded  by  this  court. 

The  counsel  for  the  prisoner,  in  his 
956  petition  for  a  *writ  of  error,  assigns 
two  grounds  of  error :  1st.  The  grant- 
ing, by  the  court,  of  the  instructions  asked 
for  by  the  commonwealth's  attorney:  and 
2d.  The  overruling  of  his  motion  for  a  new 
trial. 

The  second  assignment  of  errors  will  be 
disposed  of  first. 

The  court  below  refused  *to  certify  the 
facts  proved  because  the  evidence  was  con- 
flicting; but  certified  all  the  evidence 
offered,  both  by  the  Commonwealth  and  the 
accused.  According  to  the  rules  established 
by  this  court,  in  considering  such  a  bill  of 
exceptions,  the  court  will  reject  all  the  evi- 
dence offered  by  the  prisoner  in  conflict 
with  that  offered  by  the  Commonwealth, 
and  determine,  upon  the  testimony  of  the 
Commonwealth  alone  and  all  fair  and  legal 
inferences  to  be  drawn  therefrom,  whether 
the  offence  charged  in  the  indictment  is 
made  out  and  established  by  the  proof:  in 
other  words,  whether  admitting  all  the  facts 
proved  by  the  Commonwealth,  without 
reference  to  those  proved  bv  the  accused, 
these  facts  constitute  the  offence  charged  in 
the  indictment. 

The  accused  is  charged  with  accessorial 
Iguilt.  He  is  charged  in  the  indictment  with 
unlawfully  receiving,  harboring  and  main- 
taining John  Dull,    knowing   him   to  have 


committed  a  felony.  This  chaivre 
tutes  what  the  law  denominates  * 
sory  after  the  fact."  The  commoo  lam 
definitely  and  distinctly  defines  who  is  such 
an  offender.  He  is  a  person  who  knowing 
a  felony  to  have  been  committed  bj  anotiier, 
receives,  relieves,  comforts  or  assists  ^e 
felon.  1  Hale  P.  C.  618;  1  Arch.  CrisL 
Pract.  78,  and  cases  there  cited. 
The  reason  on  which  the  common  law 
makes  a  party  in  such  a  case  crimiial, 

966  is  that  the  course  of  ^public   jiutitt 
is    hindered,     and     justice     itwelf   is 

evaded    by   facilitating  the  escape   of  tte 
felon. 

To  constitute  one  an  accessory  after  the 
fact,  three  things  are  requisite:  1.  The 
felony  must  be  completed;  2.  Hemnstknow 
that  the  felon  is  guilty ;  3.  He  must  receiiv. 
relieve,  comfort  or  assist  him.  It  is  neces- 
sary that  the  accessory  have  notice,  direct 
or  implied,  at  the  time  he  assists  or  comforts 
the  felon,  that  he  has  committed  a  felony. 
2  Hawk.  ch.  29,  I  32.  And  although  it 
seemed  at  one  time  to  be  doubted,  whether 
an  implied  notice  of  the  felony  will  not^  is 
some  cases  suffice,  as  where  a  man  receive 
a  felon  in  the  same  county  in  which  he  has 
been  attainted,  which  is  supposed  to  have 
been  a  matter  of  notoriety,  it  seems  to  be 
the  better  opinion,  that  some  more  partics- 
lar  evidence  is  requisite  to  raise  the  pee- 
sumption  of  knowledge.  1  Hale  323,  622;  Z 
P.  Wms.  R.  4%;  4  Black.  Com.  37. 

But  knowledge  of  the  commission  of  the 
felony  must  be  brought  home  to  the  accused, 
and  whether  he  had  such  knowledge  is 
always  a  question  for  the  jury. 

As  to  the  receiving,  relieving  and  assist- 
ing, one  known  to  be  a  felon,  it  may  be  sasA 
in  general  terms,  that  any  assistance  gives 
to  one  known  to  be  a  felon  in  order  to  hinder 
his  apprehension,  trial  or  punishment,  is 
sufficient  to  make  a  man  accessory  after  ths 
fact;  as  that  he  concealed  him  in  the  house, 
or  shut  the  door  against  his  pursners,  nntil  he 
should  have  an  opportunity  to  escape ;  or  took 
money  from  him  to  allow  him  to  escape;  or 
supplied  him  with  money,  a  horse  or  other 
necessaries,  in  order  to  enable  him  to  escape; 
or  that  the  principal  was  in  prison,  and  the 
jailer  was  bribed  to  let  him  escape ;  or  con- 
veyed instruments  to  him  to  enable  him  to 
break  prison   and   escape.    This  and 

967  such  like  assistance  to  one  known  *to 
be  a  felon,    would  constitute   a  man 

accessory  after  the  fact.  1  Hale  619,  621 ;  1 
Hawk.  c.  29,  {  26.  But  merely  suffering  the 
principal  to  escape,  will  not  make  the  party 
accessory  after  the  fact ;  for  it  amoants  at 
most  but  to  a  mere  omission.  1  Hale  619; 
9  H.  iv.,  1.  Or  if  he  agree  for  money  not 
to  prosecute  the  felon ;  or  if  knowing  of  a 
felony,  fails  to  make  it  known  to  the  proper 
authorities;  none  of  these  acts  woukl  be 
sufficient  to  make  the  party  an  accessory 
after  the  fact.  If  the  thing  done  amooats 
to  no  more  than  the  compounding  a  feloajr, 
or  the  misprision  of.  it,  the  doer  will  not  he 
an  accessory.  1  Bishop,  {  633 ;  1  Hale  371, 
618.  ''The  true  test  (says  Bishop,  |6M| 
whether  one  is  accessory  after  the  fact,  it 
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to  consider  whether  what  he  did  was  done 
by  way  of  personal  help  to  his  principal, 
with  the  view  of  enabling  his  pr\pcipal  to 
elude  punishment ;  the  kind  of  help  rendered 
appearini?  to  be  unimportant. 

In  Regina  v.  Chappie  A  others,  9  Car.  A 
Payne  R.  S55,  it  was  held  that  *  *to  substan- 
tiate the  charge  of  harl)oring  a  felon,  it 
must  be  shown  that  the  party  charged  did 
some  act  to  assist  the  felon  personally." 
This  decision  is  in  strict  accordance  with 
the  established  principles  of  the  common 
law.  See  Arch.  Crim.  Plead,  and  Pract. 
78-9,  note. 

Now  applying  these  well  recognized  prin- 
ciples to  the  case  before  us,  we  are  of  opin- 
ion that  the  Commonwealth  has  failed  to 
show  that  the  plaintiff  in  error  is  an  acces- 
sory after  the  fact  to  the  felony  committed 
bj  John  Dull.  Upon  the  Commonwealth's 
erridence,  giving  to  it  full  force  and  effect, 
with  all  the  fair  and  legal  inferences  to  be 
drawn  from  it,  and  discarding  the  evidence 
offered  by  the  accused,  the  case  made  out 
does  not  contain  the  constituent  elements 
required  to   make  the   accused  an  accessory 

after  the  fact. 
968  *The  evidence  shows  that  the  ac- 
cused is  a  detective  officer,  belonging 
to  the  police  force  of  the  city  of  Richmond. 
One  Jos.  M.  Fowlkes,  a  gentleman  from  the 
country,  who  seems  to  have  been  an  easy 
victim  of  certain  swindlers  and  sharpers, 
was  inveigled  into  the  house  of  one  John 
Bull,  and  induced  by  an  accomplice  of  Dull 
to  tiy  his  chances  in  the  drawing  of  a  bogus 
lottery.  The  whole  thing  was  a  cheat  and 
swindle;  and  Mr.  Fowlkes,  after  being 
induced  to  believe  that  he  was  drawing 
large  sums  of  money,  soon  found  himself 
the  loser  of  five  hundred  and  seventy  dol- 
lars. When  he  left  DuU's  house  he  went  to 
see  a  friend  (his  commission  merchant), 
who  called  a  policeman  near  by,  and  he  re- 
turned with  the  policeman  to  the  scene  of 
the  swindle,  but  found  the  house  closed  and 
the  inmates  gone.  The  policeman  intro- 
duced him  to  Wren  (the  plaintiff  in  error), 
whom  they  met  on  the  street,  as  a  detective, 
and  Fowlkes  told  him  that  he  had  been 
robbed  of  five  hundred  and  seventy  dollars, 
and  said  he  wanted  him  to  try  to  get  his 
money  back.  Wren  took  Fowlkes  in  a  car- 
riage and  carried  him  to  the  house  of  Knox, 
whom  he  called  the  chief  detective  of  the 
city,  and  who  it  seems  was  a  partner  of 
Wren  in  the  detective  business.  After  some 
consultation  with  Knox,  whom  they  found 
at  dinner,  it  was  agreed  that  they  would 
meet  at  the  8L  Charles  hotel  that  evening. 
Fowlkes  says  he  did  not  ask  Wren  to  arrest 
the  parties,  but  told  him  he  wanted  to  get 
his  money  back ;  that  his  object  in  employing 
Wren  was  to  get  his  money.  Wren  and 
Fowlkes,  after  seeing  Knox,  separated  to 
meet  at  the  St.  Charles  hotel.  In  the  mean- 
time, after  parting  with  Wren,  Mr.  Fowlkes 
met  with  an  old  friend,  a  lawyer,  Mr.  Sam'l. 
Page,  and  consulted  with  him,  giving  him 
an  account  of  what  had  happened  at  DuU's 
house.  When  near  the  St.  Charles 
660    *hotel,  and  about  to  go  into  an  office 


of  a  justice  of  the  peace  for  the  pur- 
pose of  getting  a  warrant  of  arrest.  Wren  ap- 
proached them,  and  said  he  had  *' brought 
the  old  man  down"  (meaning  Dull),  and 
Page,  Fowlkes  and  Wren  went  together  into 
the  St.  Charles  hotel,  where  they  found 
Dull.  Fowlkes  demanded  his  money  of 
Dull,  saying  he  had  been  robbed  of  it  at  his 
house.  This  Dull  denied,  saying  Fowlkes 
had  lost  it  at  (rambling,  while  Fowlkes  de- 
clared it  had  been  stolen  from  him.  Dull 
then  said  he  had  nothing  to  do  with  it ;  that 
he  was  not  in  the  room  when  the  money  was 
lost,  and  told  Fowlkes  with  an  oath  to  go 
after  those  who  had  won  the  money.  Wren 
was  present  and  heard  what  passed,  but  was 
not  asked  to  arrest  Dull.  Fowlkes  asked 
Page  to  have  him  arrested;  but  Page  said 
no,  the  time  had  not  come  yet. 

Page's  testimony  as  to  the  interview  be- 
tween himself,  Fowlkes,  Dull  and  Wren,  is 
the  same  as  that  above  detailed  by  Fowlkes. 
He  says  that  Wren  was  not  requested  to 
arrest  Dull;  that  he  (Page)  had  no  doubl 
Wren  would  have  arrested  Dull  if  he  ha4 
been  requested,  and  that  he  (Page)  did  not 
want  Dull  arrested  then,  because  his  arrest 
would  have  frustrated  his  plan  in  getting 
all  the  money  he  could  out  of  Dull  for  his 
friend  Fowlkes.  The  next  time  Wren  appears 
on  the  scene  is  on  the  next  day,  when  he 
informed  Mr.  Greorge  D.  Wise,  a  practising 
attorney,  that  Knox  wanted  to  see  him  at  the 
Dispatch  comer  on  Main  street,  and  went 
with  him  to  the  comer,  where  they  parted, 
and  Knox  took  him  (Wise)  to  the  American 
hotel,  where  he  was  shown  into  a  room  oc- 
cupied by  Dull,  Lewis  and  Purdy ;  and  that 
Purdy  gave  him  a  sum  of  money  to  be  paid 
over  to  Mr.  Fowlkes.  The  parties  then  m^ 
at  the  Circuit  court  room.  Page  being  pres- 
ent as  the  counsel  of  Fowlkes,  and  Wise 
960  as  the  ^counsel  of  Dull.  A  certain 
sum  of  money  was  paid  to  Fowlkes, 
and  the  following  receipt  signed  by  him: 

Richmond  Va.  Octo.  8th  1874.  •*Rec*d  of 
John  C.  Dull  two  hundred  and  eighty-five 
dollars,  in  full  settlement  of  all  demand* 
and  claims  against  the  house  of  Mr.  Dull; 
hereby  binding  myself  to  make  no  more 
demands  upon  him,  his  house  or  any  one 
else  for  any  occurrence  there:  this  is  to  be  a 
settlement  in  full. 

Signed  Jos.  M.  Fowlkes." 

Wren  was  present  at  this  interview,  but 
took  no  part  in  it,  sitting  some  distance  off 
in  the  judge's  chair,  but  near  enough  to 
hear  all  that  occurred.  After  the  monef' 
was  paid  over  Wren  requested  Page  to  see 
Fowlkes,  and  get  him  to  pay  him  for  his 
services.     This  Fowlkes  refused  to  do. 

Shortly  after  the  money  was  paid  Dull  was 
arrested;  Page  having  in  his  pocket,  both 
the  evening  before  at  St.  Charles  Hotel  and 
at  the  interview  at  the  Circuit  court  room, 
a  warrant  for  the  arrest  of  Dull.  But  Wren 
was  never  requested  either  by  Page  or 
Fowlkes  to  serve  the  writ.  After  the  arrest 
of  Dull,  Page  met  with  Wren,  who  said  to 
him  with  an  oath,  '*Don't  you  think  that 
old  fool  has  gone  and  had  Dull  arrested.  If 
Dull  is  to  be  shown  up  then  all  shall  be 
shown  up." 
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The  only  other  testimony  connectinf?  Wren 
with  Dull,  is  that  of  Captain  Disney,  a  police 
ofScer;  who  testified  as  follows:  '*That 
soon  after  Dull's  arrest  Wren  came  to  the 
station  house,  and  was  carrying  Dull  into 
witness'  private  oflSce,  when  witness 
stopped  him;  and  Wren  said  he  wanted  a 
private  interview  with  him;  but  witness  re- 
fused to  allow  such  interview;  that  im- 
mediately afterwards  when  witness 
061  was  ^searching*  another  prisoner,  he 
saw  Dull  attempting  to  slip  something 
in  Wren's  hand;  which  he  also  stopped; 
thought  it  was  'money  but  could  not  say. 
Wren  said  to  Dull,  when  Disney  was  after- 
wards searching  him,  anything  you  give 
Captain  Disney  will  be  safe.  When  witness 
refused  the  private  interview  with  Dull, 
Wren  said  '^never  mind  the  Chief  will  be 
up  here  presently;  and  said  with  an  oath, 
he  would  have  Dull  bailed  out  if  it  cost  ten 
thousand  dollars. ' ' 

This  is  all  the  testimony  connecting  Wren 
in  any  way  with  Dull;  and  we  are  con- 
strained to  say,  that  whatever  evidence 
there  may  be,  tending  to  show  that  he  was 
guilty  of  either  compounding  a  felony,  or 
of  misprision  of  felony,  there  is  no  evidence 
suflScient  in  law  to  show  that  he  gave  any 
assistance  to  Dull,  or  any  personal  aid  of 
any  kind,  to  hinder  his  apprehension,  trial 
or  punishment.  On  the  contrary  he  brought 
Dull  into  the  presence  of  his  prosecutor  and 
his  counsel ;  and  though  informed  by  Page 
that  he  intended  to  get  a  warrant  for  Dull's 
arrest,  he  did  not  inform  Dull  of  it.  He 
advised  Page,  it  is  true,  not  to  take  out  a 
warrant  at  once;  and  Page  concurred  with 
him  in  that  view,  thinking  it  would  frustrate 
his  design  in  getting  the  money  back.  His 
object,  as  was  that  of  Page,  was  to  get  the 
money  of  which  Fowlkes  had  been  swindled. 
But  there  is  no  evidence  to  show  that  his 
design  was  to  enable  Dull  to  elude  or  escape 
punishment.  His  failure  to  make  the  arrest 
himself,  nor  his  effort,  or  expressed  purpose 
to  get  him  bailed  after  his  arrest,  nor  his 
threat  that  as  Dull  is  to  be  shown  up  others 
should  be  shown  up  also,  none  of  these  acts 
constitute  Wren  an  accessory  after  the  fact 
to  the  felony  committed  by  Dull.  If, 
knowing  that  a  felony  had  been  committed, 
he  concealed  it,  then  he  is  guilty  of  mis- 
prision of  felony.  If,  knowing  a  fel- 
062 .  ony  to  be  committed  "'he  concealed  it, 
or  f  orebore  to  arrest  and  prosecute  the 
felon,  for  fee  or  reward,  then  he  is  guilty 
of  compounding  a  felony.  Both  of  these 
are  grave  offences;  but  they  do  not  (if 
prov^)  constitute  a  party  an  accessory  after 
the  fact.  This  view  of  the  case  makes  it 
unnecessary  to  pass  upon  the  1st  assign- 
ment of  error: 

The  court  is  therefore  of  opinion,  that  the 
Hustings  court  erred  in  not  setting  aside 
the  verdict  of  the  jury  as  contrary  to  the 
law  and  the  evidence.  The  judgment  must 
therefore  be  reversed,  and  the  case  be  re- 
manded to  the  said  Hustingfs  court  for  a 
new  trial  to  be  had  therein  in  conformity 
with  the  foregoing  opinion. 
Judgment  reversed. 


■r 


063  *Swisher  v.  The  Common wwahh. 

[21  Am.  Bep.  SSO.} 
September  Term,  187S,  Stanntaa. 

I.  Bvldeaoe— DytoKDedarstloin.*— J  receives 

in  a  flf  ht  witli  S  on  the  8tli  of  January,  and 
nlffht  he  expects  to  die  very  soon,  and  makes 
statements  In  relation  to  the  fl^ht.    He  !!▼< 
the  18th,  encourared  to  entertain  some 
recovery  by  his  physician,  and  probably 
some  hope.    On  the  trial  of  S  for  the  murder 
the  statements  of  J  on  the  8th  of  January  axe 
petent  evidence  as  his  dyinc  declarationsL 

At  the  May  term  1875  of  the  Circuit  ooot 
of  Rockbridge  county, Daniel  T.  Swisher  w» 
indicted  for  the  muMer  of  James  Jarvis,  by 
cutting  him  with  a  knife.  The  priaooer 
was  tried  at  the  same  term  of  the  ooort.  Oa 
the  trial  evidence  was  introduced  bv  tbe 
commonwealth,  tending  to  prove  that  after 
an  altercation  on  the  8th  of  January,  UTS 
between  the  deceased  and  the  prisofMr,  a 
fight  took  place  between  them  on  the 
day  about  7  p.  m. ;  and  at  its 
the  deceased  was  found  to  be  cut  or  stabbei 
in  two  places  in  his  body ;  of  which  womids 
he  afterwards  died  on  the  18th  of  tJie  saae 
month.  And  then  the  Commonwealth  pro- 
posed to  prove  certain  statements  made  hf 
the  deceased  during  the  night  of  the  8tfa  of 
January ;  to  which  the  prisoner  by  his  oooa- 
sel  objected,  until  a  proper  foundation  far 
their  introduction  was  laid.  And  therenpoa 
a  number  of  witnesses  were  examined  bj 
the  judge  in  the  absence  of  the  jury.  Thii 
testimony  is  set  out  in  the  opinion  of  Judge 

Christian. 
964       *The  court  was  of  opinion  that  tlie 

testimony  was  sufficient  to  aathoriae 
the  admission  of  the  evidence,  as  the  djiag 
declarations  of  the  deceased ;  and  the  sane 
was  submitted  to  the  jury ;  and  the  prisaner 
excepted. 

The  jury  found  the  prisoner  goilty,  aad 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  three  years;  and  he  was 
sentenced  by  the  court  in   accordance  witt 

^'Bvldence— Dying    DcdsrathHis.  —  **The    principle 

upon  which,  in  cases  of  homicide,  the  dyinff  dedanr  i 
tions  of  the  deceased  are  admitted  in  evldCBce.  k 
that  they  are  declarations  made  in  extremity,  i 
a  sense  of  impending-  death,  and,  therefore, 
every  motive  to  falsehood   is  silenced.    It  Is 
necessary,  however,  that  they  should  be  stated,  atj 
the  time,  to  be  so  made.    It  is  enonrh  if  it  appean  | 
that  they  were  made  under  that  sanction ;  and. ' 
this  is  shown,  the  length  of  time  between  the  ded^  i 
rations  and  the  death  of  the  declarant  is  an  Ini 
terial  matter/'    Hall  v.  Oom.,  »   Va.    177.  ddaf  j 
principal  case:  Ball  v.  Oom.,   14  Qratt.  613:  Viai  ^ 
Ck>m.,  8  L«eiffh  7M.    The  principal  case  is  <:ited  vttil 
approval  by  Chisf  Justicb  Puujbb  In  Mattos  r.  U. 
S.,  146  n.  S.  145, 18  Sap.  Ct.  Rep.  54,  also  by  the 
eminent  Jurist  ia  Carver  v.  U.  S.,  100  U.  &  BSllil 
Ct.  Bep.  888.    See  farther,  Kins  v.  Com.,  S  Va.  Cu^9: 
Hill  V.  Com.,  2  Qratt  604;  Paryear  v.  Oom.,  88  Va.a: 
Jackson  v.  Com.,  19  Oratt  668.    The  principal  caK  ft 
reported  in  21  Am.  Dec.  SSOi    In  West  Vircinla.  set 
State  T.  Burnett  47  W.  Va.  — ,  85  S.  £.  Bep. 
V.  Cain,  20  W.  Va-  879. 
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the  verdict.  The  prisoner  therenpon  applied 
to  a  judg-e  of  this  court  for  a  writ  of  error; 
which  was  awarded. 

J.  R.  Tucker,  W.  A.  Anderson  and  T.  N. 
UTilliams,  for  the  prisoner. 

The  Attorney-General  for  the  common- 
wealth. 

Christian,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  Circuit  court  of  Rockbridg-e. 

Tbe  prisoner  in  his  petition,  and  his 
counsel  at  the  bar  here,  assign  but  one 
ground  of  error,  and  that  is,  that  the  Cir- 
cuit court  erred  in  overruling  the  objection 
of  the  prisoner  to  the  introduction  of  the 
dying"  declarations  of  the  deceased. 

The  alleged  ground  of  the  objection  is, 
that  no  suflScient  foundation  for  their  intro- 
duction had  been  laid. 

The  rule  of  law  on  this  subject  is  well 
settled,  that  to  render  dying  declarations 
admissible  evidence,  they  must  be  shown  to 
have  been  made  when  the  declarant  is  under 
a  sense  of  impending  death,  and  without 
any  expectation  or  hope  of  recovery.  When 
this  is  made  to  appear  by  proof,  or  by  the 
circumstances  of  the  case,  dying  declara- 
tions to  identify  the  prisoner,  or  to  es- 
tablish the  circumstances  of  the  res  ges- 
tae, or  to  show  transactions  from  which 
death  results,  are  always  admissible, 
666  *to  have  the  same  weight  as  if  made 
under  the  sanctions  of  an  oath.  For 
it  is  considered  that  when  an  individual  is 
in  expectation  of  impending  death,  all 
temptation  to  falsehood,  either  of  interest, 
hope  or  fear,  will  be  removed,  and  the 
aifhhxl  nature  of  his  situation  will  be  pre- 
sumed to  impress  him  as  strongly  with  the 
necessity  of  a  strict  adherence  to  truth  as 
the  most  solemn  obligation  of  an  oath  ad- 
ministered in  a  court  of  justice.  As  was 
said  in  Dunn  v.  The  State,  2  Pike's  R.  229, 
cited  in  1  Wharton  671:  **When  every  hope 
of  this  world  is  gone ;  when  every  motive 
to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  consideration 
to  speak  the  truth — a  situation  so  solemn 
and  awful,  is  considered  by  the  law  as 
creating"  the  most  impressive  of  sanctions. ' ' 
Whether  the  dying  declarations  sought  to 
be  introduced  were  made  under  a  sense  of 
impending  death,  without  any  expectation 
or  hope  of  recovery,  is  always  a  question  to 
be  determined  by  the  court  on  all  the  cir- 
cumstances of  the  case.  1  East  P.  C.  ^7 ;  1 
Stark.  Ev.  523;  Bull's  case,  14  Gratt.  613. 

LfCt  US  now  apply  these  well  established 
rules  of  law  to  the  case  at  bar.  In  a  fight 
between  the  prisoner  and  the  deceased, 
which  occurred  about  seven  o'clock  P.  M. 
on  the  8th  of  January  1875,  the  deceased  was 
stabbed  in  two  places  in  the  body,  of  which 
wounds  he  died  on  the  night  of  the  18th 
January  1875. 

The  declarations  of  the  deceased,  offered 
as  evidence,  were  made  on  the  night  of  the 
8th,  about  two  hours  after  he  received  his 
wounds:  and  the  question  was,  whether  at 
that  time  he  had  a  consciousness  of  impend- 


ing death,  and  then  had  no  hope  of  recovery. 
It  becomes  necessary  therefore  to  examine 
the  testimony  of  the  witnesses  who  saw  him 
on  the  night  of  the  8th,  before  and  at 
066  the  time  the  declarations  offered  *in 
evidence  were  made.  George  Smith, 
who  seemed  to  have  been  present  just  as 
the  fight  closed,  proved  that  deceased  seemed 
badly  hurt ;  said  he  was  cut  to  pieces ;  called 
out  to  his  brother  to  kill  the  prisoner  if  he 
could :  that  he  then  walked  from  the  place 
where  he  was  wounded  to  the  shop  of  th^ 
witness,  which  was  112  feet,  and  thence  55 
feet  further,  into  the  house  of  witness,  who 
sent  for  two  physicians.  Deceased  said  he 
could  not  live  until  the  doctors  came  unless 
there  was  haste  made.  Said  again  he  could 
not  live,  believed  he  would  die  before  the 
doctor  came ;  lost  a  good  deal  of  blood ;  his 
pulse  was  weak. 

Another  witness,  father  of  the  deceased, 
proved  he  saw  deceased  about  25  minutes 
after  he  was  wounded;  was  then  at  Smith's 
house.  Deceased  said  he  was  badly  cut. 
Witness  told  him  he  was  excited.  He  replied 
he  was  not  excited,  and  that  if  any  of  the 
family  wished  to  see  him  they  must  be  got 
there  as  soon  as  possible.  He  said  he  would 
not  get  over  it.  This  was  before  the  doctors 
came:  frequently  said  during  the  same 
night  he  could  not  get  over  it. 

Another  witness  proved  that  she  saw  de- 
ceased at  Smith's  house  about  15  minutes 
after  he  was  wounded.  He  looked  as  if  he 
would  die ;  she  feared  he  would  from  his 
appearance.  He  repeated  several  times  he 
would  die:  said,  "I  think  I  am  going  to 
die;"  and  afterwards,  *'I  will  die:  I  will 
never  recover."  All  this  was  about  an 
hour  before  Dr.  Alexander  came.  When  his 
father  spoke  of  sending  for  Dr.  Morrison, 
deceased  said  he  would  die.  When  he  said 
he  was  going  to  die,  witness  told  him  not 
to  think  so ;  that  if  it  was  ordered  he  should 
die,  the  doctors  would  so  tell  him;  that  he 
must  not  be  unnecessarily  frilg'htened.  He 
made  no  reply  then ;  but  afterwards  witness 
heard  him  say  he  would  die.  Witness 
967  thoug-ht  that  deceased  ^thought  he 
would  die ;  and  it  was  not  a  mere  ex- 
clamation of  pain,  but  the  expression  of  an 
opinion. 

Dr.  Alexander  proved  that  he  reached  the 
deceased  about  10  o'clock  on  the  night  of 
the  8th  January  1875 ;  dressed  his  wounds ; 
found  him  excited;  that  he  was  wounded  in 
two  places,  one  between  the  6th  and  7th  rib 
on  the  left  side,  and  the  other  in  the  abdo- 
men; found  him  pale,  but  not  from  loss  of 
blood :  said  nothing  to  deceased  of  his  con- 
dition, and  heard  him  say  nothing;  gave 
hm  morphine,  and  he  went  to  sleep  sitting  in 
a  chair.  While  attending  on  deceased,  wit- 
ness was  sent  for  to  see  prisoner,  who  was 
cut  in  his  hand,  and  on  returning  to  deceased 
found  Dr.  Morrison  with  him. 

Dr.  Morrison  proved,  that  he  reached  de- 
ceased about  11  o'clock  of  the  night  of  the 
8th  January.  He  had  lost  some  blood;  was 
under  prostration  due  to  shock  from  his 
wounds.  »  *  ♦  *  When  witness  first  saw 
deceased   he  was  pale,   had  clammy  sweat 
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and  was  much  prostrated ;  but  reaction  had 
already  begun  to  set  in.  He  thought  when 
witness  first  saw  him,  he  was  going  to  die. 
Witness  told  him  he  might  get'well  or  might 
4ie.  Witness  (who  was  a  surgeon  in  the 
Confederate  army),  told  deceased  he  had 
•een  many  men  no  worse  hurt  than  he  was 
get  well.  Deceased  was  obviously  encour- 
aged by  this,  as  witness  thought.  After- 
wards, later  in  the  night,  about  1  o'clock, 
witness  was  called  from  another  room 
whither  he  had  gone,  to  see  deceased,  where 
some  attendants  had  undertaken  to  lay  him 
4own  on  a  pallet.  The  effect  was  to  pass 
the  discharge  from  his  wound  into  his  lung«, 
suffocating  him,  and  making  respiration 
Tery  distressing.  Witness  replaced  him  in 
his  chair,  where  he  was  more  comfortable; 
found  him  no  worse,  and  he  revived  again, 
talked,  and   witness  thought   he  was 

968  better.  He  said  *however,  he  would 
die,  and  his  wounds  reasonably  jus- 
tified that  opinion.  Witness  then  left  him 
for  the  night,  being  satisfied  he  was  not 
then  in  immediate  danger.  The  next 
morning  he  was  much  revived ;  no  doubt  he 
felt  better,  and  obviously  was  satisfied  he 
was  better.  For  five  or  six  days  witness 
had  good  hope  deceased  would  recover; 
would  say  to  him  wljen  he  visited  him — 
**Jim,  I  hope  you  will  get  well;"  and  he 
would  answer — **I  hope  so  too.'*  He  said 
the  morning  after  he  was  wounded,  he  felt 
better,  and  repeated  the  same  thing  on  my 
several  visits.  Witness  did  not  remember 
that  deceased  ever  said  in  so  many  words, 
he  thought  he  would  recover;  but  he  was 
certainly  hopeful  in  opinion  of  witness. 
Witness  was  much  encouraged  about  him, 
when  about  four  days  after  he  was  wounded 
his  bowels  were  favorably  operated  on. 
When  on  witness's  first  visit,  deceased  said 
''he  thought  he  was  going  to  die,"  witness 
encouraged  him,  felt  his  pulse,  told  him  he 
was  not  dying,  and  he  certainly  was  not 
then  in  a  dyiibg  condition,  and  that  as  badly 
hurt  men  as  he,  witness  had  seen  get  well. 
On  the  night  of  the  affray  deceased  fre- 
quently said  he  would  die,  and  that  this  was 
not  an  exclamation  of  pain,  but  the  expres- 
sion of  an  opinion. 

Witness  thought  that  during  the  whole  of 
the  first  night,  up  to  the  time  he  last  saw 
him  that  night,  that  deceased  was  of  opin- 
ion then  that  death  was  impending,  and 
that  declarations  made  by  deceased  that 
night  were  made  in  view  of  an  impending 
death. 

Witness  never  heard  him  say  he  would 
get  well,  but  would  say  he  was  better  and 
felt  better  and  no  doubt  had  hope.  He 
never  said  in  presence  of  witness,  after  first 
night,  he  thought  he  was  going  to  die. 
Witness  had  hope  up  to  within  two  days  of 
deceased's  death;  up  to  that  time  wit- 
ness thought  deceased    was  hopeful. 

969  *  Witness  told   some  of  the  family  of 
deceased,  that  witness  thought  he  was 

going  to  die.  Perhaps  his  mother  toM  him 
after  that,  she  thought  he  would  die,  and 
to  make  preparations.  Witness  thought  he 
had  no  hope  after  that. 


Another  witness,  the  brother  of  ttie  d»> 
ceased,  proved,  that  he  went  for  Dr.  Mor- 
rison, and  went  in  with  Dr.  M.  to  see  d^ 
ceased.  That  then  deceased  said  he  wo^ 
not  get  well ;  never  heard  him  say  otherwise. 
The  evening  before  his  death  deceased 
reached  out  his  hand  and  said  to  witncM 
''my  time  is  short,  call  all  in  to  see  me.'* 
A  minister  of  the  gospel  then  prayed  in  tlie 
house. 

This  was  all  the  material  evidence  certi> 
fied  by  the  Circuit  court,  as  the  foundation 
upon  which  the  dying  declarations  were 
admitted. 

It  is  urged  on  behalf  of  the  prisoner,  tint 
a  proper  foundation  was  not  laid  for  the  i 
troduction  of  the  dying  declarations,  becai 
the  evidence  failed  to  show  that  the  deceased 
was  under  a  sense  of  impending-  death  with- 
out hope  of  recovery ;  but  that  on  the  con- 
trary, it  was  shown  that  he  had  hope  of  re- 
covery ;  and  that  therefore  the  evidence  of 
his  dying  declarations  were  not  admissible. 
To  sustain  this  view,  the  evidence  of  Dr. 
Morrison  is  relied  on;  for  the  foor  other 
witnesses  examined  on  this  point,  all  agree 
that  they  heard  the  deceased  g-i ve  no  indici- 
tion  that  he  had  any  hope  of  recovery.  Bit 
the  testimony  of  Dr.  Morrison,  which  has 
reference  to  the  night  on  which  the  dedan- 
tions  of  the  deceased  were  made,  is  not 
when  properly  understood,  at  all  in  conflict 
with  that  of  the  other  witnesses.  The  tes- 
timony of  Dr.  M.,  as  to  the  expressioos 
which  fell  from  the  prisoner,  that  **he  fdt 
better,"  that  "he  hoped  hewotOdiret  weD,'* 
and  that  in  the  opinion  of  the  doctor 
970  he  was  hopeful  and  encouragedt*niaii- 
festly  refer  to  occasions  "when  he  sav 
him  after  the  night  of  the  8th  Jannaiy; 
for  the  doctor  emphatically  sajs,  that  on 
that  night  "he  said  that  he  would  die,  and 
that  his  wounds  reasonably  iustified  tint 
opinion." 

Again  he  says,  after  referring  to  the  fut 
that  he  sometimes  seemed  enoooraged  and 
said  he  felt  better,  and  in  replj  to  the  re- 
mark of  the  doctor,  "Jim,  I  hope  yon  are 
better,"  said  "I  hope  so  too,"  adds,  *•<)• 
the  night  of  the  affray  deceaised  freqnenttj 
said  he  would  die ;  and  this  was  not  merdy 
an  exclamation  of  pain,  but  the  expressioo 
of  an  opinion.  Witness  thought  that  dnria^ 
the  whole  of  the  first  night,  up  to  the  time 
he  last  saw  him  that  night,  deceased  was  of 
opinion  that  death  was  impending;  and 
that  declarations  made  by  deceased  on  that 
night  were  made  in  view  of  impending 
death." 

Now  it  is  evident,  that  the  casual  ei- 
pressions  of  hopefulness  made  by  the  de- 
ceased, were  not  made  on  the  night  of  tlie 
8th  of  January,  but  at  various  times  after- 
wards, when  encouraged  by  his  physicias 
that  he  was  better,  and  when  he  may  have 
in  fact  felt  better.  It  is  thus  clear,  that 
on  the  night  of  the  8th  of  January  when 
the  declarations  offered  were  made,  the 
deceased  was  fully  impressed  with  the  con- 
viction that  he  must  die  of  his  wonnds,  and 
had  not  the  remotest  hope  of  recovery.  The 
fact   that   he  did  not  die  immediately,  ot 


318 


S6  GRATT. 


SwiSHKS  V.  The  Commonwbai«th. 


97 1,  972,  973,  97^ 


^xtring  that  night,  but  lingered  for  ten  days, 
and  daring  that  time  gave  expression  to 
gleams  of  hope  when  encouraged  by  his 
physician,  does  not  alter  the  case.  The 
^estion  is,  always,  did  the  deceased,  at 
the  time  the  declarations  were  made,  have 
the  consciousness  that  death  was  impending, 
and  had  no  expectation  or  hope  of  recovery? 
If  the  declarations  were  made  under  the 
sense  of  impending  dissolution,  and  a 
971  consciousness  *of  the  awful  occasion, 
the  principle  is  not  affected  by  the 
fact  that  death  did  not  ensue  until  a  consid- 
erable time  after  the  declarations  were  made 
—1  Whar.  671;  2  Russ.  Crim.  757; — nor  by 
^e  fact  that  on  other  days,  when  encouraged 
by  others,  he  may  have  expressed  some 
Slight  hope  of  recovery,  unless  such  expres- 
sions, taken  together  with  all  the  circum- 
stances of  the  case,  shew  that  he  had  hope 
of  recovery  when  the  declarations  offered 
were  made. 

The  fact  of  the  declarations  not  being 
made  immediately  previous  to  death,  will 
not  exclude  them,  provided  the  deceased 
was  conscious  at  the  time  he  made  them, 
that  he  was  in  a  dying  condition.  1  GreenL 
Ev.  158;  McDaniel  v.  State,  1  Smeedes  & 
Mar.  401 ;  Btate  v.  Poll,  1  Hawks  R.  442 ; 
Commonwealth  v.  Cooper,  5  Allen's  R.  495; 
Rex  V.  Mosley  &  Morrill,  Moody's  C.  C.  R. 
97;  referred  to  m  3  Rob.  Pract.  old  ed.  208. 
The  last  named  case  is  strikingly  analo- 
gous to  the  one  under  consideration.  In 
that  case  the  injury  that  caused  the  death 
of  the  deceased,  was  inflicted  on  the  even- 
ing of  the  30th  September ;  in  consequence 
of  which  he  was  brought  home  and  put  to 
bed,  and  a  surgeon  was  sent  for  on  that 
evening  to  attend  him.  The  declarations 
in  question  were  made  the  same  evening. 
The  surgeon  continued  to  attend  him  until 
his  death ;  which  took  place  on  the  10th  Oc- 
tober. In  his  evidence  the  surgeon  stated 
that  previously  to  the  10th  of  October,  he 
did  not  regard  the  case  of  the  deceased 
hopeless,  nor  did  he  so  represent  to  him ; 
that  he  told  him  there  was  danger,  but  held 
out  to  him  hopes  of  recovery ;  though  he 
did  not  know  whether  deceased  entertained 
hopes  or  not,  as  he  never  expressed  to  the 
surgeon  any  opini:on  either  of  hope  or  ap- 
prehension ;  but  that  when  he  saw  de- 
072  ceased  on  the  10th  of  October  ♦he  felt 
certain  he  would  die  that  forenoon, 
and  communicated  to  him  the  hopelessness 
of  his  state. 

In  consequence  of  this  evidence  of  the 
surgeon  it  became  material  to  enquire  fur- 
ther, as  to  the  prior  hopeless  state  of  the 
deceased,  and  his  consciousness  of  it,  from 
the  commencement  of,  or  during  his  illness, 
in  order  to  ascertain,  whether  the  declara- 
tions aforesaid  were  admissible  in  evidence 
or  not.  To  this  point  a  witness  stated, 
"that  she  was  sent  for  to  the  deceased,  on 
the  evening  of  the  30th  September;  that 
he  was  in  a  very  ill  state  indeed;  that  he 
said  he  was  robt)ed  and  killed ;  that  he  should 
never  get  t>etter  of  it ;  that  she  assisted  in 
putting  him  to  bed,  and  continued  to  attend 
him  till  his  death ;  that  during  that   time 


he  spoke  of  dying,  and  said  he  could  not 
continue  long — a  few  days  would  finish  him  ; 
that  he  all  along  said  he  never  would  get  bet- 
ter ;  that  he  never  missed  saying  so  one  day 
before  the  latter  end. ' '  Witness  also  stated « 
that  she  was  a  nurse  accustomed  to  attend 
such  people,  and  very  often  found  them  low 
spirited,  and  have  known  many  persons  say 
they  should  never  get  better,  who  have  got 
t)etter ;  that  deceased  talked  in  that  way ; 
that  about  Tuesday  before  his  death,  he 
said  he  should  not  continue  many  days; 
that  it  was  t>efore  that  he  told  her  all  about 
it ;  that  the  first  night  he  said  he  should  not 
get  better  and  continued  to  say  so  till  the 
last  day. 

On  this  evidence  it  was  objected  for  the 
prisoners,  that  a  sufficient  foundation  was 
not  laid  for  receiving  evidence  of  the  dec- 
larations of  deceas^  made  on  Thursday 
evening  the  30th  of  September.  But  Holroyd 
J.  who  tried  the  case,  admitted  the  declara- 
tions; and  upon  that  and  other  proof  the 
prisoners  were  convicted  of  murder.  Upon 
a  case  reserved,  the  court  consisting  of  ten 
judges,  was  unanimously   of  opinion, 

973  *that  the  declarations  were  properly 
received.  These  two  cases  are  singu- 
larly alike.  In  both  cases  the  deceased 
lingered  ten  days  after  the  fatal  wounds 
were  received.  In  both  cases  the  surgeon 
attending  did  not  think  the  wounds  neces- 
sarily mortal;  and  encouraged  the  deceased 
that  the  case  was  not  hopeless.  In  both 
cases  the  declarations  offered  were  made  on 
the  night  when  the  injury  producing  death 
was  inflicted.  In  both  cases  ^  it  is  shown 
that  the  deceased  on  that  night  said  he  would 
never  get  over  it, — that  he  must  die,  and 
similar  expressions, — which  were  also  used 
at  various  times  during  the  lingering  suf- 
fering of  both  for  ten  days. 

In  the  case  before  us  three  witnesses^ 
being  those  most  constantly  in  attendance,, 
prove  that  from  the  first  night  to  the  last 
(as  was  proved  by  one  witness  in  the  case 
cited),  the  deceased  always  said  he  must 
die. 

The  only  difference  is,  that  in  the  case 
before  us,  on  one  occasion  several  days  after 
the  declarations  were  made,  in  reply  to  the 
remark  of  the  physician,  *'Jim,  I  hope  you 
will  get  well,"  deceased  replied,  *'I  hope  so 
too."  This  remark  was  the  only  one  made, 
during  the  whole  ten  days,  indicating  that 
at  any  time  there  was  on  the  mind  of  the 
deceased  the  slightest  hope  of  his  recovery ; 
but  this  remark  when  taken  in  connection 
with  the  other  evidence  in  the  case  and  the 
circumstances  under  which  it  was  made, 
does  not  show,  or  tend  to  show,  that  on  the 
night  of  the  8th  of  January,  when  the  decla- 
rations were  made,  the  deceased  had  the 
slightest  hope  of  recovery ;  especially  when 
the  intelligent  physician  who  testified  to- 
this  remark,  says  emphatically,  that  during 
the  whole  night  of  the  8th  of  January,  up 
to  the  time  he  saw  him  last  that  night, 

974  deceased  was  of   opinion  that  *death 
was  impending,  and  that  declarations 

made    by    deceased    on    that    night   were 
made  in  view  of  impending  death." 
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Certainly  we  cannot  say,  upon  such  evi- 
dence as  this,  that  the  opinion  of  the  Cir- 
cuit court  in  declaring,  that  a  proper  foun- 
dation had  been  laid  for  the  introduction  of 
dying  declarations,  was  erroneous.  Much 
weight  ought  always  to  be  given  to  the 
opinion  of  the  court  below  in  determining 
this  question.  The  duty  by  law  is  devolved 
on  him  to  determine,  not  only  from  the 
proofs,  but  from  all  the  circumstances  of 
the  case,  whether  the  declarations  are  ad- 
missible. Bull's  case,  14Gratt.  613;  Vass's 
case,  3  L/eigh  786.  That  court  has  all  the 
witnesses  in  its  presence,  hears  them  speak, 
can  judge  of  their  credibility,  is  cognizant 
of  all  the  circumstances  of  the  case,  and  to 
its  judgment  the  law  refers  the  determina- 
tion of  the  question  whether  the  declara- 
tions were  admissible. 

If  that  judgment  is  clearly  erroneous,  it 
may  be  reviewed  like  any  other  judgment. 
But  in  such  a  case,  the  same  weight  ought  to 
be  given  to  the  judgment  of  the  court  below, 
as  the  appellate  court  gives  to  a  judgment 
of  the  court  of  trial,  when  the  motion  for  a 
new  trial  is  overruled  and  the  evidence  cer- 
tified. The  judgment  must  be  clearly  erro- 
neous before  it  will  be  interfered  with  by 
the  appellate  court. 

In  this  case  we  have  the  evidence  of  four 
witnesses,  among  them  the  physician  in 
attendance,  all  concurring,  that  on  the  night 
of  the  8th  January  1875,  when  the  declara- 
tions were  made,  the  deceased  had  no  hope 
of  recovery;  and  the  physician  in  so  many 
words  declaring  that  the  declarations  made 
that  night,  \'were  made  by  the  deceased 
under  a  sense  of  impending  death."  All 
this  evidence  comes  before  us  with  the 
sanction  of  the  judge  who  heard  the 
975  witnesses  speak,  ^*who  knew  their 
character  and  credibility,  and  was 
cognizant  of  all  the  circumstances  of  the 
case. 

Can  we  say  that  because,  days  afterwards, 
not  on  the  night  when  the  declarations  were 
made,  the  deceased  expressed  some  vague 
hope  that  he  was  better,  that,  for  that  rea- 
son, all  the  witnesses  and  the  judge  who 
heard  them  were  mistaken  in  their  conclu- 
sion, that  the  deceased  was  without  hope  of 
recovery  when  the  declarations  were  made? 

This  would,  it  seems  to  me,  be  going 
farther  than  this  court  or  any  other,  has 
ever  gone,  in  declaring  such  a  judgment 
erroneous.  Upon  the  whole  case,  I  am  of 
opinion,  that  there  is  no  error  in  said  judg- 
ment ;  that  it  is  fully  sustained  by  the  evi- 
dence, and  the  legal  principles  which  govern 
the  case;  and  the  same  should  be  afSrmed. 

Moncure  P.  and   Staples  J.   concurred  in 
the  opinion  of  Christian  J. 
^Anderson  J.  dissented. 

Judgment  aflSrmed. 


976  *IVIesmer  v.  Commonwealth. 

September  Term,  1875,  Staunton. 
L  Orderj  of  Judge  In  Vacation  —  Summoning  Orand 
Jurora.-HDn  the  18th  of  September  1874,  S.  judge  of 
the  Corporation  court  of  W,  issued  his  order  in 


vacation  to  the  derk  of  the  court,  directing  Uiaia 
grand  jury  of  ten  citizens,  Ac.  be  snmmoaed  ti 
attend  the  court  on  the  Slst  of  September.  Upas 
this  order  the  clerk  issued  his  warrant  to  the  icr> 
geant  to  summon  certain  grand  Jurora,  naalaf 
them.  Of  the  list  furnished  the  sergeant  Btae 
attended  the  court.  At  the  September  term  of  the 
court  an  order  was  entered  as  foUowa:  This  daj 
came  a  grand  jury,  to  wit:  naming  six  of  thoK 
who  had  been  summoned  by  the  sergeant;  wto 
being  elected,  &c    Heu>: 

I.  5anifr-5ame-ObJectlona.— It  is  not  a  valid  dejec- 
tion to  this  grand  jury,  that  the  list  of  the  jnron 
was  not  made  out  and  delivered  to  the  sergctat 
five  days  before  the  term. 
a.  Same— Same— Statutory  RoquirenieMti  RKwdi 
tlon.— The  statute  does  not  require  the  order  of 
the  judge  to  be  entered  of  record.  And  when  fit 
appears  by  the  record  that  six  were  elected.  Ac 
it  must  be  presumed  that  all  this  was  done  Iv 
the  direction  of  the  court. 

3.  Same  — Same  — Acts  of  Cleric— The  acta  of  tke 
clerk  done  in  the  presence  of  the  court 
under  its  supervision,  must  be  taken  to  be  i 
by  direction  of  court;  and  is  the  act  of  the  ooaxl 

4.  Saao—Saao— Statutory  Itngiilffuwis    Rwifoiii 
tlon.— All  the  statute  requires  is,  that  the  nvB- 
ber  of  grand  jurors  may  be  limited  to  six  by  the 
direction  of  the  court    It  does  not  require  that 
the  direction  shall  be  matter  of  record. 

5.  Same— Same— Objectlona.— Nor  is  it  a  valid  objeo- 
tlon  to  the  grand  jury,  that  it  was  compoacd  of 
six  of  the  nine  summoned  by  order  of  the  oont 
In  vacation. 

II.  Police  Offloers— Uaing  Force  In  NUOdng  Artoita- 

A  policeman  who  does  not  use  more  forve  than  It 

necessary  to  arrest  a  person  who  is  engaged  In  riot* 

ous  and  disorderly  conduct  and  who  resists  the 

officer,  is  not  guilty  of  an  assault  and  hattay. 

677  *This  was  an  indictment  in  the 
Corporation  court  of  the  citj  of  Win- 
chester, ag'ainst  John  R.  Mesmer,  for  as- 
saulting* and  beating  Amos  Jackson.  Theie 
was  a  verdict  of  the  jury  for  one  cent  dam- 
ages, to  which  the  court  bj  its  jndgmeai 
added  ten  days'  imprisonment  in  the  jail  of 
the  corporation.  And  thereupon  Mesmcr 
applied  to  a  judge  of  this  court  for  a  writ 
of  error;  which  was  allowed.  The  case  is 
fully  stated  by  Judge  Christian  in  his  o^s- 
ion. 

Williams  &  Williams,  for  the  appellant 

The  Attorney-General,  for  the  common- 
wealth. 

Christian  J.  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  Corpo- 
ration court  of  Winchester  did  not  err  in 
overruling  the  motion  of  the  plaintiff  in 
error  to  quash  the  indictment,  because  it 
was  found  by  a  fn^nd  jury  of  six,  selected 
from  nine  who  had  been  summoned  to  at- 
tend the  term  at  which  the  indictment  was 
found. 

The  4th  section  of  the  act  of  the  general 
assembly  approved  March  27th  1874  provides 
as  follows: 

2  4.  For  every  grand  jury  in   the^Ciicait 
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<x»tirts,  and  for  two   terms  in  each  year  of 
tlie    Corporation   courts,   such  terms  to  be 
specially   designated  by   such    Corporation 
courts  by   order   entered   of  record,    whiqh 
order  may  be  changed   from   time  to  time, 
at  the  discretion  of  such  courts,  there  shall 
be  summoned  twenty-four  citizens  of  this 
sta.te,  of  the  county  or  corporation  in  which 
attch  court  is  held,    and   in   other   respects 
qualified  jurors   Ac.    *    *    *    The  number 
of    persons   to   serve  on  such  grand  juries 
may,  by  direction   of  the  court  to  its 
978     clerk,  be  limited  to  sixteen.     For  *the 
grand  juries  to   all  other  terms  (i.  e., 
except  the  two  terms   designated  by  order 
entered  of  record),  there  shall  be  summoned 
ten  citizens  of  the  state,  with  like  qualifica- 
'tions,  and  subject  to  the  exceptions  herein- 
tief ore  stated :  And  the  court  may  by  direc- 
tion to  its  clerk,  limit  the  number  of  persons 
to  serve  thereon,  to  not  less  than  six." 

By  an  act  approved  April  23d,  1874,  the 
first  and  third  sections  of  the  act  of  March 
27th  1874,  were  amended;  but  the  4th  sec- 
tion remains  without  amendment  as  above 
quoted. 

Section  1st  provides  for  a  grand  jury  at 
each  regular  term  of  a  Circuit  court,  and  at 
any  special  term  thereof;  and  at  any  term 
of  a  c5orporation  court,  upon  the  order  of 
such  court,  or  the  judge  thereof,  in  vacation. 
And  authority  is  given  both  Circuit  and 
Corporation  courts  during  any  term,  to  order 
the  empanelling*  of  grand  juries   for  such 


The  3d  section  makes  it  the  duty  of  the 
clerks,  t>oth  of  the  Circuit  and  Corporation 
courts,  five  days  before  the  'regular  terms 
of  the  Circuit  court,  and  before  the  terms  of 
the  Corporation  court,  designated  under  1st 
section,  or  on  order  of  a  judge  in  vacation 
at  any  time  before  a  special  term,  or  at  any 
time  upon  order  of  the  Circuit  or  Corpora- 
tion court,  to  place  in  the  hands  of  the 
officers^of  such  court,  lists  of  the  grand  jurors 
selected  by  lot  as  provided  in  previous  sec- 
tion (sec.  2),  duly  qualified,  &c.  ♦  »  » 
And  it  is  made  the  duty  of  such  officers  to 
summon  the  persons  mentioned  in  said  list 
to  attend  on  the  first  day  of  such  regular 
or  special  terms  of  such  courts,  or  on  the 
day  designated  in  the  order  of  the  court. 

It  thus  appears,  that  at  each  regular  term 
of  the  Circuit  Court,  and  at  the  two  terms 
designated  of  record,  by  the  Corpora- 
970  tion  courts,  the  clerks  of  said  *courts 
respectively,  shall  furnish  the  lists  of 
qualified  grand  jurors,  twenty-four  in  num- 
ber, unless  by  direction  of  the  court  the 
number  be  limited  to  sixteen,  to  the  officers 
of  the  court  five  days  before  the  terms  re- 
spectively. 

At  all  other  terms  of  the  Corporation 
courts  except  the  two  designated  of  record, 
ten  qualified  grand  jurors  may  be  sum- 
moned; and  at  such  term  the  number  may, 
by  direction  of  the  court,  be  limited  to  six. 

In  the  case  before  us,  the  indictment 
aR'ainst  the  plaintiff  in  error  was  found  on 
the  21st  September  1874.  On  the  18th  Sep- 
tember Judge  Sherrerd,  of  said  Corporation 
court  of  Winchester,  issued  his  order  in  va- 


cation, directing  ''that  a  grand  jury  con- 
sisting of  ten  citizens  of  this  state,  of  the 
city  of  Winchester,  and  in  other  ^respects 
qualified  jurors,  *  *  ♦  be  summoned  to 
attend  the  Hustings  court  of  the  city 
aforesaid,  on  Monday  the  21st  September 
1874,  to  serve  as  grand  jurors  therein." 
Upon  this  order  the  clerk  issued  his  warrant 
to  the  sergeant  of  the  corporation,  directing 
him  to  summon  certain  grand  jurors, 
naming  them,  and  their  residence  in  differ- 
ent wards  of  the  city  of  Winchester.  Of 
this  list  furnished  to  the  sergeant,  nine  at- 
tended the  court.  At  the  September  term, 
on  what  day  of  the  term  does  not  appear, 
the  following  order  was  entered:  * 'This  day 
came  a  ^jfrand  jury,  to  wit,  (naming  six  of 
those  who  had  been  summoned  by  the  ser- 
geant), who  being  elected,  tried  and  sworn, 
and  having  received  their  charg-e,  retired 
to  their  room,  and  after  some  time  returned 
into  court,  having*  found  as  follows:  Com- 
monwealth of  Virginia  v.  John  Mesmer, 
Indictment  for  assault  and  battery.  A  true 
bill.     I^loyd  D.  Logan,  Foreman." 

There   was  a  motion  to  quash  this 
080    indictment,    upon    *the   g-round    that 
the  grand  jury   was   not  made  up  ac- 
cording to  law. 

The  1st  objection  urged  by  the  learned 
counsel  for  the  plaintiff  in  error,  to  the 
constitution  of  this  grand  jury,  is,  that  the 
list  of  grand  jurors  was  not  made  out  and 
delivered  to  the  city  serg-eant  five  days  be- 
fore the  term — the  order  in  vacation  having 
been  entered  on  the  18th  September,  and 
the  term  commencing  on  the  21st  of  the 
month.  This  objection  cannot  be  main- 
tained upon  a  proper  construction  of  the 
whole  act.  The  4th  section  of  the  act  ap- 
proved March  27th,  is  not  repealed  by  the 
act  approved  April  23rd  1874. 

That  section  provides,:  **For  the  grand 
jury  for  all  other  terms"  (i.  e.  for  terms 
other  than  the  two  designated  of  record), 
"there  shall  be  summoned  ten  citizens  of 
the  state,  with  the  qualifications,  and  sub- 
ject to  the  exceptions  heretofore  stated. 
And  the  court  may,  by  direction  to  its  clerk, 
limit  the  number  of  persons  to  serve  thereon 
to  not  less  than  six." 

Now  the  3d  section  requires  the  clerk  of 
the  Circuit  court,  ^ve  davs  before  the  regu- 
lar term  thereof,  and  of  the  Corporation 
courts  five  days  before  the  terms  designated 
in  the  1st  section,  to  place  in  the  hands  of 
the  proper  officer  a  list  of  grand  jurors  Ac. ; 
but  it  also  provides  that  such  list  may  at 
any  time,  before  a  special  term  of  the  Cir- 
cuit court,  by  order  of  a  judge  thereof,  and 
at  any  time  upon  order  of  such  Circuit  or 
Corporation  court,  be  placed  in  the  hands 
of  the  officer  of  the  court,  such  list  of  grand 
jurors. 

Power  is  thus  conferred  upon  both  the 
Circuit  and  Corporation  courts  to  direct  a 
grand  jury  to  be  summoned  at  any  time,  by 
order  of  such  courts  in  term ;  and  upon  the 
Corporation  courts  is  conferred  the  power 
to  limit  the  number  by  direction  to  its  clerk 

to  six  grand  jurors. 
981        *The   2nd  objection   urged  is,  that 
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there  'i»  no  order  of  record,  g-iving  di- 
rection to  the  clerk  to  summon  six  grand 
jurors;  and  that  the  judge  in  vacation  hay- 
ing directed  that  ten  jurors  should  be  sum- 
moned, they  should  have  constituted  a  grand 
jury ;  and  that  they  should  have  been  sum- 
moned five  days  before  the  court. 

To  the  1st  branch  of  the  objection  it  is 
sufficient  to  remark,  that  the  act  does  not 
require  the  direction  to  the  clerk  to  be  en- 
tered of  record.  It  simply  provides  that  the 
court  may  by  direction  to  the  clerk,  limit 
the  number  of  grand  juroi's  to  six. 

Now  when  it  appears  by  the  record  that 
six  grand  jurors  were  elected,  tried  and 
sworn  and  received  the  charge  and  retired 
to  consider  of  their  duties,  it  must  be  pre- 
sumed that  all  this  was  done  by  the  direction 
of  the  court.  The  acts  of  the  clerk  done  in 
the  presence  of  the  court  and  under  the  su- 
pervision of  the  court,  must  be  taken  to  be 
done  by  direction  of  the  court.  When  the 
clerk  calls  and  administers  the  oath  pre- 
scribed by  law  for  grand  jurors  to  six  men 
in  the  presence  of  the  court  as  a  grand  jury, 
we  are  bound  to  presume  that  all  this  was 
done  by  direction  of  the  court.  What  the 
clerk  did  in  the  premises  was  the  act  of  the 
court.  Done  in  the  presence  of  the  court, 
it  must  be  presumed  to  have  had  the  sanc- 
tion and  authority  of  the  court.  The  act  of 
the  clerk  became  the  act  of  the  court,  and 
the  fact  that  it  was  done  in  the  presence  of 
the  court  is  conclusive  that  it  was  done  by 
its  sanction  and  direction.  And  all  the  law 
requires  is  that  the  number  of  grand  jurors 
may  be  limited  to  six  by  direction  of  the 
court.  It  does  not  require  that  this  * 'di- 
rection" shall  be  made  a  matter  of  record. 
The  act  of  the  clerk  in  swearing  a  grand 
jury  of  six  would  have  been  without  au- 
thority, and  nothing*,  except  that 
082  ''^it  was  done  in  the  presence  and  with 
the  sanction  of  the  court.  And  when 
that  act  is  done  in  the  presence  of  the  court 
it  must  be  presumed  to  have  been  done  by 
its  direction,  and  was  in  fact  the  act  of  the 
court.  See  Allen  v.  Commonwealth,  2  Leigh 
727;  Thornton  v.  Commonwealth,  24  Gratt. 
657. 

Nor  is  there  any  valid  objection  in  the 
fact  that  this  grand  jury  was  composed  of 
six  of  the  nine  summoned  by  order  of  the 
court  in  vacation.  On  the  contrary  the 
presumption  is,  that  those  summoned  by  the 
vacation  order  were  selected  because  of  their 
peculiar  fitness  for  their  duties  as  grand 
jurors.  The  fact  that  six  of  their  number 
were  selected  instead  of  six  others — the  court 
having*  authority  to  summon  six — certainly 
does  not  invalidate  an  indictment  made  by 
a  grand  jury  composed  of  six,  because  that 
six  was  selected  from  men  already  sum- 
moned as  a  proper  grand  jury. 

The  court  is  therefore  of  opinion  that  there 
Vas  no  error  in  the  judgment  of  the  Corpo- 
ration court  of  Winchester,  in  overruling 
the  motion  of  the  plaintiff  in  error  to  quash 
the  indictment,  because  it  was  found  by  a 
grand  jury  not  constituted  according  to  law : 
this  court  being  of  opinion,  that  the  grand 
jury  composed  of  six  members,  was  lawfully 


constituted,  by  direction  of  the  court  havinf 
authority  to  order  such  grand  jury.  kaH 
that  the  indictment  made  by  such  grand 
jury,  was  made  by  authority  of  law. 

But  the  court  is  further  of  opinion,  thst 
the  said  Corporation  court  erred  in  ovcmil- 
ing  the  motion  of  the  plaintiff  in  error  for 
a  new  trial ;  and  in  entering-  judgment  for 
the  amount  of  the  verdict  and  costs  of  the 
prosecution;  and  in  entering-  as  thejndg* 
ment  of  court,  that  the  plaintiff  in  error  be 

imprisoned  for  ten  days  in  the  city  jail 
983  ♦The  facts  certified  by  the  court  are: 
That  in  September,  1874,  Axcos 
Jackson,  a  man  of  color,  came  to  Winchester 
from  Clarke  county,  where  he  was  living 
with  his  employer,  and  with  this  latter's 
wagon  and  team,  which  he  stopped  on  Mais 
street,  and  went  to  a  store  on  the  opposite 
side  of  the  street,  returning  thence  with 
another  man  of  color ;  and  hearing-  a  noise  of 
some  disturbance  in  Woolfort's  saloon,  at- 
tempted, together  with  several  other  men  of 
color,  to  enter  the  same  to  see  what  was 
going  on ;  but  they  were  met  in  the  vesti- 
bule by  the  proprietor,  Henry  Woolfdrt,  who 
told  them  not  to  come  in,  and  to  go  avraj 
from  his  door  and  not  block  it  np;  wbexv- 
upon  they  all  did  as  asked,  save  said  Jack- 
son, whom  Woolfort  again  told  to  keep  oat, 
and  go  away,  and  shoved  him  jnst  outside 
the  door.  Standing*  there,  he  said  to  Wod- 
fort:  **t'll  knock  vou  down  in  a  minute,  if 
you  fool  around  me."  That  the  accused 
was  and  had  long  been  chief  of  police  of 
the  city  of  Winchester,  and  charg-ed  with 
the  preservation  of  its  peace — had  beeo 
called  for  by  some  one  present  by  cries  of 
"police  1'*  but  whether  for  the  disturbance 
in  the  house  was  not  proven,  and  run  np  to 
the  place  in  time  to  hear  Jackson's  remiA 
to  Woolfort;  whereupon  he  said  to  Jackson; 
* 'What's  that  you  say?  Get  away  froa 
here;"  and  took  him  by  the  coat  collar; 
but  Jackson  resisted,  and,  being-  a  stouter 
man,  broke  Mesmer's  hold  bj  tumin; 
around  suddenly,  and,  by  the  act  of  turning, 
threw  Mesmer  away  from  him;  saying, 
when  Mesmer  first  seized  him,  *  *Go  awaj, 
boss,  you've  got  nothing  to  do  with  me»  I 
ain't  adoing  nothing:"  that  upon  t>eing 
thrown  o£P  as  above  stated,  Mesmer  advanced 
upon  and  seized  Jackson  ag^in,  and  the 
latter  again  breaking  away,  Mesmer  stmch 

him  on  the  head  with  a  whalebone  stich 
084    about  an  inch  thick  and  two  *f  eet  long. 

tipped  with  white  metal  ferrules  at 
each  end,  which  the  witness  described  as  a 
billy;  and  Jackson  still  resisting-  arrest, 
and  backing  toward  the  curbstone,  Mesmer 
struck  him  again,  whereupon  Jack^n  stnck 
at  Mesmer  once  or  twice,  and,  in  doing  this, 
knocked  the  stick  from  his  hands;  npoo 
which  Mesmer  reaching  behind  as  if  for  his 
pistol,  Jackson  ran  diag-onally  and  very  fast 
across  the  street  and  up  an  alley  leading 
to  Market'street.  Mesmer  followed  himnp* 
idly,  and  after  Jackson  entered  the  allej, 
Mesmer  fired  three  or  four  shots  from  feas 
pistol ;  and  after  a  considerable  chase  over- 
took and  arrested  Jackson  and,  with  another 
officer,  took  him  to  jail.     That  when  he  fired 
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the  first  shot  he  was  very  near  to  Jackson 
and  could,  in  the  opinion  of  witnesses,  have 
hit  him,  had  he  intended  to  do  so;  but  it 
was  not  proved  whether  or  not  Jackson  was 
struck:  by  any  of  the  shots  fired,  and  that 
he  had  no  wounds  al)Ottt  him,  except  a  small 
one  on  the  side  of  his  head,  althoug'h  he 
was  at  his  own  request  examined  by  two 
physicians.  That  Jackson  was  tried  by  a 
justice  of  the  peace  for  resistinf^  an  officer 
and  being  asked  if  he  had  any  witnesses, 
said  he  had  none — said  he  knew  he  had  done 
wron|2^,  and  hoped  the  justice  would  be  easy 
on  him;  and  it  was  further  proved  that 
Mesmer  interceded  with  the  iustice  for  him, 
and  the  justice  thereupon  abandoning  the 
idea  of  sending  him  on  to  the  grand  jury, 
fined  him  one  dollar  and  costs ;  and  Jackson 
afterwards  procured  Mesmer's  indictment, 
and  employed  counsel  to  assist  in  prosecut- 
ing him. 

This  court  is  of  opinion,  that  the  evidence 
certified,  conclusively  shows,    that   the  al- 
leged assault  by  the  plaintiff  in  error,  was 
made  in  the  discharge  of  his   official   duty ; 
as  chief  of  police  of  the  city  of  Winchester ; 
and  that  no  more  force  was  employed 
086     by  ^plaintiff  in   error   than  was  nec- 
essary to  secure  the  arrest  of  the  party 
he  was  charged  in  the  said  indictment  with 
having  assaulted.     Indeed  the  evidence  con- 
clusively shows,  that  no  force  was  used  un- 
til the  plaintiff    in  error  was  resisted   and 
assaulted,   while   making  an    arrest,    in    a 
case,  which  his  duty  as  chief  of  police  re- 
quired him  to  make.     The   party   whom  he 
attempted  to  arrest  was  at  the  time  so  con- 
ducting himself  as   that    his   conduct  was 
riotous  and  unlawful,  and  he   continued  his 
riotous   and    unlawful  conduct  by  resisting 
and    violently  assaulting  the  officer.     The 
blow,  or  blows  struck   by   the  officer,   were 
only  struck  to   accomplish   his  arrest,    and 
cannot  in  law  be  considered  an   assault  and 
battery  for  which  the  officer  can  be  punished. 
The  fact  that  the  officer  fired  a  pistol  at  the 
party  when  he  had  escaped  by   violent  re- 
sistance, after  assaulting  the  officer,    does 
not  alter  the  case.     It    is   evident  that   the 
officer  simply  fired  the  pistol  to  intimidate 
the  party,  who,  after  assaulting   him,    had 
effected   his   escape,    and    compel   his  sur- 
render.    It  is    proved  that  the  party  was 
not    shot,    though   the  officer  could  easily 
have  shot  him;  and  the  evidence  shows  that 
the  pistol  shots  were  fired  only  to  intimidate 
and  cause  to  surrender,  a  party  who  being 
caught  by  a  policeman,    (who   is  attracted 
to  the  spot  by  cry  of  Police),    was  engaged 
in  riotous  conduct — resists  the  officer,    vio- 
ently  assaults  him,  and  makes   his  escape. 
It  would  never  do,  to  hold  policemen  liable 
under  such  circumstances,  for  a  prosecution 
for  assault  and  battery. 

The  peace  and  good  order  of  society,  in 
every  well  ordered  government,  requires 
that  policemen  in  the  discharge  of  their 
duty,  and  in  their  efforts  to  protect  society 
against  violence  and  riotous  conduct  of  evil 
doers,  should  be  protected,  and  not  be 
086  subjected  to  *harrassing  prosecutions 
for  the  faithful  discharge  of  their 
duties  as  conservators  of  the  peace. 


The  court  is  therefore  of  opinion,  that  the 
Corporation  court  of  Winchester  erred  in 
overruling  the  motion  of  the  plaintiff  for  a 
new  trial,  and  in  ordering  the  imprisonment 
of  the  plaintiff  in  error  in  the  county  jail. 

For  this  error  the  iudgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  to  be  had  therein. 

Staples  J.  dissented. 

The  judgment  was  as  follows : 

This  day  came  again  as  well  the  plain- 
tiff in  error  as  the  attorney-general  on  be- 
half of  the  commonwealth,  and  the  court 
having  maturely  considered  the  transcript 
of  the  record  of  the  judgment  aforesaid  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  there  is  no  error  in  the  judg- 
ment of  the  Corporation  court  of  Winchester 
in  overruling  the  motion  to  quash  the  in- 
dictment, upon  the  alleged  ground  that  it 
was  found  by  a  grand  jury  illegally  consti- 
tuted :  this  court  being  of  opinion  that  a 
grand  jury  of  six,  which  found  said  indict- 
ment, was  under  the  statute  law  of  this  state 
legally  and  properly  constituted. 

But  the  court  is  further  of  opinion,  that 
the  said  Corporation  court  erred  in  overrul- 
ing the  motion  of  the  plaintiff  in  error  for 
a  new  trial:  this  court  being  of  opinion 
that  the  evidence  certified,  conclusively 
shows  that  the  plaintiff  in  error  was  not 
guilty  of  such  an  assault  and  battery  as  is 
punishable  under  the  laws  of  this  state; 
but  that  as  the  chief  of  police  of  the  city  of 
Winchester,  he  did  not  use  more  force 
087  than  *was  necessary  to  make  an  arrest, 
and  did  not  use  any  force  until  he 
was  violently  resisted,  and  himself  assaulted 
by  the  party  he  was  attempting  to  arrest. 

The  court  is  therefore  of  opinion,  that  the 
said  court  erred  in  refusing  to  set  aside  the 
verdict  of  the  jury  aforesaid,  and  in  ad- 
judging that  the  plaintiff  in  error  be  im- 
prisoned ten  days  in  the  city  jail ;  for  which 
error  the  judgment  must  be  reversed,  and 
the  case  remanded  to  said  Corporation  court, 
with  directions  to  set  aside  said  verdict  and 
grant  to  the  plaintiff  in  error  a  new  trial; 
which  is  ordered  to  be  certified  to  the  said 
Corporation  court  of  Winchester. 

Judgment  reversed. 


088        *IVIyerdock  v.  Commonwealth. 

November  Term,  1875.  Richmond. 

Absent  Moncure,  P. 

Licenses— As:ent   Selling  under   Principal's  License.— 

Tbe  act  approved  April  80th,  1874,  in  relation  to 
sample  merchants,  licenses,  authorized  a  party 
who  has  obtained  a  license,  to  employ  an  asrent  to 
sell  for  the  principal  under  the  license. 

The  case  is  stated   in   the  opinion  of  the 
court. 

E.  Y.  Cannon,  for  the  appellant. 

The  Attorney-General,    for   the   common- 
wealth. 


The  principal  case  is  cited,  but  distinguished  in 
Webber  v.  CJom.,  83  QratL  906-7. 
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Christian  J.  delivered  the  opinion  of  the 
court. 

The  only  question  we  have  to  determine 
in  this  case  is,  what  is  the  true  construction 
of  that  clause  of  110th  section  of  the  act 
approved  April  30th  1874,  relating*  to  sample 
merchants'  license,  which  contains  the  fol- 
lowing provision:  ''Such  license  thus  ob- 
tained, shall  be  a  personal  privilege,  and 
shall  not  be  transferable,  nor  any  abatement 
in  the  tax  thereon  allowed."  Sess.  Acts 
1874.  p.  18. 

The  plaintiff  in  error  was  indicted  in  the 
Hustings  court  of  the  city  of  Richmond, 
and  the  indictment  charged  that  he  ''did 
unlawfully  sell  and  offer  to  sell,  goods, 
wares  and  merchandise  by  sample,  card, 
description  and  other  representation,  with- 
out having  a  license  according  to  law 
so  to  do."    The  jury  found  a  special 

989  ♦verdict— That  the  defendant  John  H. 
Myerdock  sold,  or  offered  to  sell,  cer- 
tain goods,  wares  and  merchandise,  in  the 
•city  of  Richmond,  by  sample,  to  one  Henry 
Wenzel,  in  the  month  of  November  1874; 
and  at  that  time  the  said  defendant  had  a 
license  taken  out  by  him  in  the  name  of 
Wm.  H.  Horseman  &  Sons,  of  Philadelphia ; 
for  which  license  ,he  had  paid  on  behalf  of 
said  firm,  the  sura  of  $100,  as  required  by 
law;  and  that  said  license  was  regularly 
issued  by  the  commissioner  of  the  revenue 
for  the  cit)'  of  Norfolk,  and  was  dulv  attested 
according  to  law,  and  issued  on  the  31st  day 
of  August  1874;  and  was  in  full  force  until 
the  30th  day  of  April  1875.  And  that  said 
defendant  at  the  time  when  he  offered  said 
goods  for  sale  by  sample,  was  the  duly  ac- 
credited agent  of  said  Wm,  H.  Horseman  & 
Sons,  who  had  given  him  a  power  of  attor- 
ney, in  the  words  and  figures  following  to 
wit:  And  then  follows  the  power  of  at- 
torney in  due  form  and  duly  acknowledged 
and  certified,  which  after  reciting  the  license 
issued  to  them  by  the  commissioner  of  the 
revenue  for  the  city  of  Norfolk,  to  sell  mer- 
chandise by  sample,  in  the  state  of  Virginia, 
constitutes  and  appoints  the  plaintiff  in 
error  their  agent  to  sell  for  them  under  said 
license,  goods,  wares  and  merchandise  by 
sample  in  the  state  of  Virginia. 

Upon  this  special  verdict  finding  these 
facts,  the  Hustings  court  adjudged  the 
plaintiff  in  error  guilty,  and  assessed  his 
fine  at  the  sum  of  two  hundred  dollars ;  and 
directed'  that  he  be  confined  in  jail  until 
said  fine  and  the  costs  of  prosecution  be 
paid;  such  confinement  not  to  exceed  six 
months. 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion,  that  the  judg- 
ment of  said  Hustings  court  is  errone- 

990  ous.     According  to  the  true  ♦construc- 
tion  of   the   act   of  assembly    above 

quoted,  and  under  which  the  plaintiff  in 
error  was  indicted,  it  is  clear  that  he  was 
not  guilty  of  any  violation  of  law.  The  act 
declares  (sec.  110)  that  any  person  who  shall 
sell  or  offer  to  sell  any  description  of  goods, 
wares   or   merchandise,    by    sample,    card. 


i*f 


description  or  other  representation,  shall  I 
deemed    to  be  a  sample  merchant ;  and 
quires,  under  the   penalty  of  a  fine  of 
that   he   shall  obtain  a  license  therefor: 
which  license  he  isto*paythe  specific  tui 
$100.     Horseman  &   Sons,  as   found  by 
special  verdict,  did  obtain  a  license  as 
pie  merchants,    and  paid  the  specific 
The  plaintiff  in  error  was  their  agent, 
was  selling  by  sample  for  their  benefit 
not  for  his  own.     When  the  statute  d< 
that  such  license  "shall  be  a  personal 
ilege,"  it  does    not   mean,    that  the 
obtaining  such  license  shall  be  reqaind 
sell  in  person    and  not   by   another:  it 
means  to  declare,  that  such  license  shall 
used  for  the  benefit  of  the  party  to  wi 
it  is  issued.     He  cannot   transfer  it  to 
other;  nor  can  any  other  person  sell 
it :  but  certainly  there  is  no   inhibition 
the  statute  against  sample  merchants 
ating  through  agents.     A  sale  by  an 
is  a  sale  by  himself.     If  he  has  a  license 
a  sample  merchant,  he   may  sell  either 
himself  or  by    his  agent,    like  any 
merchant.     This  construction   is  made 
plainer  by  the  words  which  follow  the 
— "shall  be  a  personal   privilege." 
license    thus  obtained,  shall  be  a 
privilege,  and  shall  not  be  transferable, 
any  abatement  in  the  tax  allowed:"  that 
to  say,  such  license  shall  be  used  for 
benefit  of  the  person  to  whom  it  is  ii 
and  shall  not  be  transferred  to  another. 
Myerdock,  the  plaintiff  in  error,  was 
duly  authorized  agent  of  Horseman 
991     Sons.     The  latter  were  ♦duly  liceni 
as    sample    merchants.    They  had 
right  to  sell  either  by   themselves  or 
agent ;  and  Myerdock  selling  for  the 
to  whom  the  license  was  issued,  and  not 
his  own  benefit,  was  guilty  of  no  violatifl 
of  the  statute ;  and  upon  the  facts  found ' 
the  special  verdict,  ought  to  have  been 
charged.     The   judg-ment   of  the  said  Hi 
tings  court  must  therefore  be  reversed. 
The  judg'ment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  statetfl 
in  writing  and  filed   with   the  record,  tbi£| 
the  judgment  of  the  said  Hustings  coot  is 
erroneous.     And  this  court  being  of  opinioi* 
that  upon  the  special  verdict  found  hy  ttaj 
jury,  the  plaintiff  in  error  was  guilty  of  ii»| 
violation  of  law;  and   proceeding  to 
upon  said  verdict  such  judgment  as  the  said 
Hustings  court  ought  to  have  entered,  it)*)] 
therefore  adjudged  and  ordered  that  the  laifl 
plaintiff  in  error  be  forever  discharged  froflil 
said    prosecution;  which    is   order^  to  1w| 
certified  to  said  Husting^s  Court  of  thedty'j 
of  Richmond. 

Judgment  reversed. 


992        *Morgan  v.  Comnfi  on  wealth. 

November  Term,  1875.  Richmond. 

An  indictment  which  charges  a  itarty  with  takW^ 
oysters  with  ordinary  oyster  tones,  without pU^^! 
the  tax  prescribed  by  law,  charces  no  oftafiC'] 
against  the  law.  and  is  fatally  defecUTc. 
Uriah   L.    Morgan   was    indicted  in  tbtj 
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County  court  of  Matthews  county,  for  that 
being*  a  citizen  of  Virginia,  and  the  owner 
of  a  canoe  and  oyster  craft,  he  used  the  said 
canoe  and  oyster  craft  in  taking  oysters 
with  ordinary  oyster  tongs,  without  paying 
the  tax  prescribed  by  law.  Morgan  appeared 
and  demurred  to  the  indictment;  but  the 
flemurrer  was  overruled  by  the  court.  He 
khen  pleaded  '*not  guilty;"  and  upon  his 
trial  was  found  guilty,  and  his  fine  was  as- 
sessed at  ten  dollars;  and  there  was  judg- 
ment ag'ainst  him  according  to  the  verdict. 
He  then  took  the  cause  to  the  Circuit  court ; 
where  the  judgment  was  affirmed.  And  he 
thereupon  applied  to  this  court  for  a  writ  of 
error;  which  was  awarded. 

J.  N.  Stubbs,  for  the  appellant. 

The  Attorney-General,    for  the  common- 
wealth. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

This  is  an  indictment  against  the  plain- 
tiff in  error  in  the  County  court  of  Matthews 

for  taking  oysters  with  ordinary  oyster 
803    tong's  without  paying  the  tax  *thereon. 

There  are  three  counts  in  the  indict- 
ment; but  they  do  not  materially  differ  in 
the  charge  made  against  the  defendant. 
There  was  a  demurrer  to  the  indictment, 
and  to  each  count  thereof,  in  which  the 
Commonwealth  joined,  which  was  overruled 
by  the  court ;  and  the  defendant  plead  not 
guilty.  Upon  the  issue  the  jury  found  the 
defendant  guilty,  and  assessed  his  fine  at 
ten  dollars,  for  which  there  was  judgment 
against  him.  And  upon  a  writ  of  error  and 
supersedeas  to  that  judgment  the  Circuit 
court  of  Matthews  affirm^  it ;  and  the  cause 
is  brought  here  upon  a  writ  of  error  and 
supersedeas  to  the  judgment  of  the  Circuit 
court. 

The  court  is  of  opinion  that  all  the  counts 
in  the  indictment  are  fatally  defective,  be- 
cause they  charge  no  offence  against  the 
law.  The  constitution  of  Virginia,  art.  10, 
section  2,  expressly  provides  that  **no  tax 
shall  be  imposed  on  any  of  the  citizens  of 
this  state  for  the  privilege  of  taking  or 
catching  oysters  from  their  natural  beds 
with  tonga."  But  a  tax  on  the  amount  of 
sales  of  oysters  so  taken  is  authorized.  If 
he  had  been  taxed  on  the  amount  of  sales 
of  oysters,  which  might  lawfully  be  done, 
and  which  was  the  design  of  the  statute,  he 
might  be  indicted  for  taking  the  oysters 
for  sale  without  paying  the  tax.  But  the 
indictment  does  not  so  charge  in  either  of 
the  counts.  He  might  have  done  everything 
which  the  indictment  charges,  and  not  be 
guilty  of  an  offence.  Commonwealth  v. 
Young,  15  Gratt.  664.  He  might  lawfully 
have  taken  the  oysters  without  paying  the 
tax.  He  might  have  taken  them  for  family 
use,  and  not  for  sale,  with  tongs,  which 
would  have  l>een  no  offence.  The  indict- 
ment must  clearly  allege  the  offence  de- 
scribed in  the  statute.     Old's  case,  18  Gratt. 

915.     If  the  statute  under  which  this 
804    indictment    is   made    describes    *any 


offence  at  all,  it  is  the  refusal  to  pay, 
or  non-payment  of  a  tax  on  oysters  which 
he  has  taken  for  sale.  It  is  evidently  de- 
signed to  impose  a  tax  on  the  amount  of 
sales  of  the  oysters  taken ;  and  the  non-pay- 
ment of  a  tax  so  imposed  is  the  offence. 
The  takine  of  oysters  ad  libitum,  if  not  for 
sale,  or  planting  for  sale,  without  paying 
the  tax,  is  no  offence.  It  is  unnecessary  to 
consider  the  instructions. 

The  court  is  of  opinion  therefore  that  the 
County  court  erred  in  overruling  the  de- 
murrer, and  the  Circuit  court  erred  in  af- 
firming the  judgment  of  the  County  court. 
It  is  therefore  considered  that  the  judgment 
of  the  Circuit  court  be  reversed  and  annulled ; 
an4  the  court  proceeding  to  enter  such 
judgment  as  the  Circuit  court  ought  to  have 
entered,  it  is  considered  that  the  judgment 
of  the  County  court  be  reversed  and  annulled, 
and  that  the  plaintiff  in  error  be  discharged 
from  further  prosecution  under  this  indict- 
ment, and  go  thereof  without  day. 

Judgment  reversed. 
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*Howell  V.  Commonwealth. 

November  Term,  1875,  Richmond. 


I.  Criminal  Law— Murder  in  First  Decree— Sofflctoncy 

of  Evidence.*— Upon  the  evidence  the  prisoner  held 
to  be  cruilty  of  mnrder  in  the  first  decree. 

a.  Same— Same— 5ame— Appellate  Practice.— The  jury 
havinc  found  the  prisoner  sruilty  of  mnrder  in  the 
first  decree,  and  the  court  of  trial  havlnc  refused 
to  set  aside  the  verdict  and  grant  a  new  trial,  the 
appellate  court  even  if  they  had  some  doubt  about 
the  sufficiency  of  the  evidence  to  convict  the  pris- 
oner of  mnrder  in  the  first  decree,  would  not 
reverse  the  Judcment 

3.  5ame— Same— Statutory— Intent  to  Kill.— Murder 
committed  by  any  of  the  specific  means  enumerated 
in  the  statute.  Ck>de  of  1878,  ch.  187,  f  1,  is  murder  in 
the  first  decree,  whether  there  was  any  actual 
intent  to  kill  or  not. 

At  the  November  term  1873  of  the  County 
court  of  Patrick  county,  Isaac  C.  Howell 
was  indicted  for  the  murder  of  Lee  Martin. 
He  was  tried  at  the  July  term  1874,  of  the 
court,  and  found  guilty  by  the  jury  of  mur- 
der in  the  first  degree ;  and  the  court  sen- 
tenced him  to  be  hung.  The  only  question 
in  the  case  arises  upon  the  motion  of  the 
prisoner  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence ;  which  was  overruled  by  the  court ; 
and  exception  taken  by  the  prisoner.  And 
upon  his  application  this  court  allowed  him 
a  writ  of  error  to  the  judgment.  The  case 
is  fully  stated  by  Judge  Moncure  in  his 
opinion. 

Martin  and  Barksdale  for  the  prisoner. 

996     *The  Attorney-General,  for  the  com- 
monwealth. 

Moncure  P.     This  is  a  writ  of  error  to  a 

•Criminal  Law— Murder.  -See  citation  of  principal 
case  in  Mitchell  v.  Com.,  88  Oratt.  872,  and  note,  collects 
ing  all  decisions  in  point  in  both  Virginia  and  West 
Virginia. 
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judg'xnent  of  the  Circuit  court  of  the  county 
of  Patrick,  convicting  Isaac  C.  Howell  of 
murder  in  the  first  degree,  and  sentencing 
him  to  the  punishment  of  death  therefor. 
The  prisoner  moved  the  court  to  set  aside 
the  verdict  and  gfrant  him  a  new  trial  be- 
cause the  verdict  was  contrary  to  the  law 
and  the  evidence;  but  the  court  overruled 
the  motion,  and  the  prisoner  excepted  to 
the  opinion  of  the  court.  The  bill  of  ex- 
ceptions contains  a  certificate  of  what  is 
stated  to  be  *'all  the  facts  proved  in  the 
case."  The  only  assignment  of  error  in 
the  judgment  is,  the  refusal  of  the  court 
to  award  a  new  trial. 

Beyond  all  question  the  prisoner  killed 
the  deceased;  and  in  so  doing  was  guilty 
of  murder.  These  facts  were  not,  and  upon 
the  evidence  or  facts  certified,  could  not  be 
denied.  The  only  question  ar^rued  or  raised 
in  the  case  was,  whether  the  offence,  as 
shown  by  the  records,  was  murder  in  the 
first  or  second  degree.  The  learned  counsel 
for  the  prisoner  argued  that  murder  is  pre- 
sumed to  be  only  murder  in  the  second  de- 
gree, unless  and  until  it  be  proved  to  be 
murder  in  the  first  degree;  and  that  the 
murder  in  this  case  was  not  proved  to  be 
murder  in  the  first  degree. 

The  legal  proposition  thus  contended  for 
is  certainly  true.  But  is  it  true  that  the 
murder  in  this  case  was  not  proved  to  be 
murder  in  the  first  degree? 

The  law  defining  the  degrees  of  murder 
may  be  found  in  the  Code,  chapter  187,  sec- 
tion 1,  page  1188;  and  is  in  these  words: 
"Murder  by  poison,  lying  in  wait,  impris- 
onment, starving,  or  any  wilful,  deliberate 
and  premeditated  killing,  or  in  the  commis- 
sion of,  or  attempt  to  commit  arson, 
997  rape,  robbery  or  burglary,  *is  murder 
in  the  first  degree.  All  other  murder 
is  murder  in  the  second  degree." 

The  offence  in  this  case  was  certainly 
not  committed  by  any  of  the  specific  means 
enumerated  in  the  statute,  that  is  **by 
poison,  lying  in  wait,  imprisonment  or 
starving";  nor  in  the  commission  of,  or 
attempt  to  commit,  any  of  the  specific 
offences  therein  named,  to  wit:  "arson, 
rape,  robbery  or  burglary."  Had  it  been 
so  committed,  it  would  have  been  murder 
in  the  first  degree,  whether  there  was  any 
actual  intent  to  kill  or  not.  In  other  words, 
although  the  presence  of  an  actual  intention 
to  kill  would  often  exist  in  such  a  case,  it 
would  not  necessarily  constitute  an  ingre- 
dient of  the  offence,  as  it  would  be  no  part 
of  its  definition. 

If,  therefore,  the  offence  in  this  case  be 
murder  in  the  first  degree,  it  must  be  be- 
cause it  is  embraced  by  the  general  words: 
"any  wilful,  deliberate  and  premeditated 
killing,"  used  in  the  statute.  And  to  con- 
stitute murder  in  the  first  degree  under  that 
branch  of  the  statute,  the  offence  must  be 
committed  with  an  actual  intention  to  kill. 
And  to  authorize  a  conviction  of  such  an 
offence,  it  must  appear  from  the  evidence 
that  such  an  intention  existed. 

Does  it  appear  from  the  facts  or  evidence 


certified  in  this  case,  that  such  an  inteotin 
existed? 

The  certificate  is  in  these  words:  Thatot 
the  21st  day  of  November  1873,  aboot  f 
o'clock,  the  prisoner  came  to  the  hoaacof 
Peter  Via,  who  lived  about  half  a  mile  fnni 
the  prisoner's  mill,  and  said  he  **was  afraid 
he  had  stretched  Lee  Martin, ' '  the  deceased, 
and  he  wished  the  witness  to  go  with  hin 
to  the  mill  where  the  deceased  was.  On  the 
way  to  the  mill,  the  prisoner  stated  to  tbc 
witness,  that  on  the  same  morning  he,  the 
prisoner,  was  in  his  mill,  on  the  upper 
floor,  stooping   down  upon  his  ki»ees, 

998  trimming  a  wedge  on  *a  block  with  a 
hatchet  or  small  chop   axe;  that  the 

deceased  came  into  the  mill,  on  the  sane 
floor  on  which  the  prisoner  was,  having  a 
small  sack  of  com  and  a  tin  bucket  on  his 
arm ;  that  the  deceased  placed  his  sack  d 
corn  near  the  mill  hopper  (having  paiacd 
by  the  prisoner)  and  turning*  immediately 
advanced  upon  the  prisoner,  while  he  mi 
yet  upon  his  knees,  with  an  open  knife  ti 
his  hand,  his  arm  drawn  back  in  a  threat- 
ening  attitude — ^the  knife  being  a  pocket 
knife  about  six  inches  lontzr,  blade  and 
handle — the  blade  having  a  sharp  pcuot; 
that  the  prisoner  thereupon,  in  order  to  <k- 
fend  himself,  struck  the  deceased  two  blows 
with  the  blade  of  said  axe ;  that  the  deceased 
gave  back  upon  receiving  the  first  blov; 
advanced  again  with  his  drawn  knife,  and 
that  the  prisoner  tapped  him  the  secood 
time ;  when  the  deceased,  who  was  near  the 
brink  of  the  upper  floor,  fell  to  the  loiver 
floor;  that  the  prisoner  then  further  stated, 
that  as  soon  as  the  boy  fell,  and  he  saw  he 
was  badly  hurt,  he  went  below  to  see  what 
he  had  done;  that  he  turned  the  boy  over 
on  his  side  in  an  easy  position,  and  thea 
went  immediatelv  to  give  informatiofi  to 
the  nearest  neighbor,  who  was  the  witness; 
that  the  witness  went  on  immediately  to  the 
mill  with  prisoner  at  his  request;  that  when 
they  got  to  the  mill,  he  found  the  deceased 
on  the  floor,  as  stated  by  the  prisoner,  and 
yet  alive  and  in  a  very  bad  condition. 

The  prisoner  went  in  the  mill  with  wit- 
ness to  see  the  condition  of  deceased.  See- 
ing how  he  was,  prisoner  asked  him  (wit- 
ness) what  he  thought  had  better  t>e  done, 
and  said  he  thought  he  would  give  himself 
up  to  a  magistrate,  if  one  could  be  found  in 
the  neighborhood.  Witness  told  him  be 
knew  of  none  near  by,  and  that  prisoner 
might  see  E.  B.  Turner,  who  was  a  police 
officer.     Prisoner  then   requested  wit- 

999  ness   to  go  *after  -James    Wright  a 
school  teacher  near  by.     Witness  west 

after  Wright,  saw  him,  delivered  the  mes* 
sage,  went  on  to  Tazewell  Turner's,  and  ; 
before  getting  to  Turner's  prisoner  overtook 
him,  and  said  he  believed  he  would  go  with 
him.  The  four  parties  mentioned  then  fv- 
tumed  to  the  mill. 

It  was  further  proved  that  the  mill  hooM 
was  about  22  feet  square ;  that  it  was  about 
8  feet  8  inches  from  the  lower  to  the  upper 
floor ;  that  there  were  no  plank  on  the  lower 
floor,  and  the  deceased  was  no  more  than  IB 
inches  from   the  brink   of   the   upper  floor 
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hen  he  received  the  blows  from  prisoner, 
d  fell  or  struggled  below ;  that  there  were 

wo  logs  or  sills  on  lower  floor  and  that  the 
■tipper  floor  extended  over  about  half  the 
upper  story. 

It  was  further  proved,  that  the  block  upon 
which  the  prisoner  was  chopping  when  the 
deceased  entered  the  mill,  was  on  the  right 
of  the  front  door  as  they  entered,  and  about 
four  feet  from  the  door.  The  distance  from 
the  door  to  the  mill  hopper  is  about  15  feet ; 
from  block  to  right  hand  wall  about  18  inches 
or  2  feet ;  from  block  to  mill  hopper  about  8 
or  10  feet :  that  the  prisoner  showed  one  of 
the  witnesses  the  place  where  he  said  the 
deceased  stood  when  he  was  struck,  and  that 
this  point  was  4  or  5  feet  from  the  block,  on 
a  line  to  the  hopper;  that  the  knife,  the  hat 
and  the  tin  bucket  were  found  below,  and 
the  hatchet  above  on  the  bag  of  com  with 
the  handle  next  to  the  steps  leading  below, 
as  if  placed  there  by  some  one  coming  from 
Delow.  There  was  blood  on  the  blade  of  the 
aze;  the  hat  was  on  the  sill  below,  with  no 
appearance  of  having  been  cut  with  the  axe, 
with  a  few  sprinkles  of  blood  on  it,  and 
looking  as  if  it  was  placed  there — it  was  a 
felt  hat  and  seemed  to  have  been   taken  up 

and  put  there.  There  were  some 
1000  <^sprinkles  of  blood  on  side  of  bucket ; 

there  was  no  blood  on  the  upper  floor. 
It  was  a  cold  morning  and  there  was  a  little 
fire  in  the  mill  on  lower  floor.  There  was 
some  blood  on  the  side  of  steps  in  two  or 
three  places,  as  if  made  by  the  left  hand  in 
going  up.  The  deceased  was  15  years  old, 
weighed  about  85  pounds,  was  rather  delicate 
in  appearance,  and  was  on  his  way  to  school, 
having  come  by  the  mill  to  bring  his  com. 
The  prisoner  is  about  45  years  old,  and  is  a 
strong  and  able-bodied  man.  In  going  from 
the  mill  to  Via's  house,  the  prisoner  had  to 
cross  two  branches.  On  his  return  from 
Via's  house  to  the  mill,  Via  saw  some 
blood  on  the  prisoner's  hand.  It  was 
proved,  that  the  prisoner  went  to  the  house 
of  Wright  the  school  teacher,  and  made 
complaint  to  him  about  the  conduct  of  the 
deceased  who  was  then  attending  his  school, 
along  with  the  prisoner's  children:  this  was 
about  three  days  before  the  killing.  He 
complained  that  the  deceased  had  treated 
his  children  very  badly.  This  was  on  Sun- 
day morning.  The  next  morning  prisoner 
went  to  the  school  house  and  carried  four  of 
his  children.  He  told  the  schoolmaster  that 
the  deceased  had  acted  very  badly ;  that  he 
did  not  care  about  his  saving  anything  to 
the  deceased  about  it,  but  that  he  wanted 
him  (schoolmaster)  to  protect  his  children; 
that  he  could  not  and  would  not  stand  such 
behaviour. 

It  was  further  proved  by  one  Daniel  Mar- 
tin, an  uncle  of  the  deceased,  that  he  was 
at  the  prisoner's  mill  the  day  before  the 
killing,  and  told  the  prisoner  he  had  seen 
his  wife  that  day,  and  she,  prisoner's  wife, 
told  him,  that  a  short  time  before  the  de- 
ceased had  been  at  her  house  in  the  absence 
of  her  husband,  and  after  whipping  some 
of  her  children,    the   deceased   abused   and 


insulted  her  very  much.    Witness  said 

1001  he  ''advised  prisoner  to  tell  deceased's 
mother  about   the   matter,    and   prob- 
ably she  would  have   him   corrected.     Pris- 
oner said  to  witness:  **I'll  get  htm  yet." 

It  was  proved  by  various  witnesses,  that 
the  prisoner  had,  from  his  boyhood,  sus- 
tained a  high  character,  as  a  man  of  truth 
and  honesty ;  as  a  peaceable,  quiet  and  well 
behaved  citizen ;  that  he  had  every  opportu- 
nity after  the  killing,  to  make  his  escape, 
and  refused  to  do  so — surrendering  himself 
voluntarily  to  the  officers  of  the  law;  that 
after  he  was  put  in  jail  he  could  have  made 
his  escape,  but  refused  to  do  so.  This  was 
proved  by  the  jailer.  There  were  three 
wounds  on  the  head  of  the  deceased — one, 
the  skin  was  separated  from  the  skull,  from 
near  the  top  of  the  head  to  near  the  neck; 
the  other  two  wounds  were  cut  with  a  sharp 
instrument,  about  three  inches  long  and 
about  two  inches  deep,  and  extending  from 
near  the  upper  part  of  the  left  ear  toward 
the  crown  of  the  head.  The  deceased  lived 
about  twenty-four  hours.  There  was  a 
scratch  on  the  left  cheek  of  the  deceased, 
which  appeared  to  have  been  made  with  the 
finger  nail. 

There  was  some  controversy  in  the  argfu- 
ment,  whether  the  certificate  was  intended 
to  be  of  facts  or  of  evidence  only;  or  in 
part  of  facts,  and  in  part  of  evidence  only. 
In  other  words:  whether  the  statements 
certified  as  having  been  made  by  the  pris- 
oner are  to  be  regarded  as  statements  of 
fact  which  actually  occurred  in  the  case.  If 
they  are  to  be  so  regarded,  then  it  may  well 
be  contended,  not  only  that  it  is  not  a  case 
of  murder  in  the  first  degree,  but  that  it  is 
not  a  case  of  murder  at  all ;  but  only  a  case 
of  manslaughter,  if  indeed  it  be  not  a  case 
of  homicide  in  self-defence.  For  according 
to  those  statements,  while  the  prisoner 

1002  was  in  his  mill,  '^stooping  down  upon 
his   knees   trimming   a   wedge   on  a 

block  with  a  hatchet  or  small  chop  axe,  the 
deceased  came  into  the  mill  and  advanced 
upon  the  prisoner  *'with  an  open  knife  in 
his  hand,  his  arm  drawn  back  in  a  threaten- 
ing attitude — the  knife  being  a  pocket  knife 
ab^ut  six  inches  long,  blade  and  handle — 
the  blade  having  a  sharp  point."  And  *'the 
prisoner  thereupon,  in  order  to  defend  him- 
self, struck  the  deceased  two  blows  with  the 
blade  of  said  axe,"  Ac,  A  man  may,  in- 
tentionally kill  his  adversary  in  necessary 
self-defence.  And  even  though  it  be  not 
an  act  of  necessary  self-defence,  yet  the  as- 
sault upon  him  may  be  in  such  a  manner, 
and  with  such  a  weapon,  as  that,  under  all 
the  circumstances  of  the  case,  his  offence 
in  killing  his  adversary  would  be  only  man- 
slaughter, even  though  the  killing  was 
actually  intended. 

But  these  statements  of  the  prisoner  are 
not  to  be  regarded  as  statements  of  fact 
which  actually  occurred  in  the  case.  They 
are  not  certified  as  such ;  but  merely  as 
statements  made  by  the  prisoner.  And  they 
are  inconsistent  with,  and  disproved  by,  the 
facts  of  the  case,  and  cannot  therefore  be 
of  facts  also;  for  all   the  facts  actually  oc- 
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currini^  in  a  case  must,  necessarily,  be  con- 
sistent'. 

L/Ooking  then  to  the  facts  of  this  case  as 
they  appear  in  the  certificate,  is  it  a  case 
of  murder  in  the  first  degree?  Was  the 
killing  wilful,  deliberate,  and  premeditated? 

In  solving  this  question  we  must  look  at 
all  the  circumstances  of  the  case.  Murder 
in  the  first  degree  is  often  committed  se- 
cretly, and  not  openly.  The  homicide  in 
this  case  was  so  committed.  But  the  nature 
and  grade  of  the  offence  may  in  such  a  case 
be  often  proved  as  plainly  by    the  cir- 

1003  cumstances,    as  if  it  had  *been   com- 
mitted in   the  presence  of  many  wit- 
nesses: and  we  think  such  is  the  case  here. 

In  the  first  place,  a  circumstance  which 
strikes  us  as  very  important  in  this  case  is, 
the  great  disparity  between  the  age  and 
strength  of  the  parties — the  prisoner  and 
the  deceased.  The  prisoner  was  in  the 
prime  of  life,  about  forty-five  years  old,  and 
a  strong  and  able-bodied  man.  The  deceased 
was  but  fifteen  years  old,  weighed  about 
eighty-five  pounds,  was  rather  delicate  in 
appearance,  and  was  on  his  way  to  school, 
having  come  by  the  mill  to  bring  his  corn. 
The  prisoner  might,  if  he  had  chosen,  have 
stamped  the  deceased  to  death  with  his  feet, 
or  beaten  him  to  death  with  fists  or  with 
hands;  though  his  offence  in  that  case 
would  doubtless  have  been  none  the  less. 
But  he  chose  to  use  a  more  certain  and 
speedy  means  of  death.  He  used  a  deadly 
weapon — one  of  the  most  deadly  of  all  wea- 
pons, a  hatchet  or  small  chop  axe.  And  he 
used  it  in  such  a  way  as  to  ensure  the  death 
of  the  boy.  He  struck  him,  apparently  with 
all  his  strength,  three  blows  on  the  head 
with  the  blade  of  that  axe ;  thus  inflicting 
three  wounds  on  that  most  vital  portion  of 
the  body,  two  of  which  were  about  three 
inches  long  and  about  two  inches  deep,  and 
extending  from  near  the  upper  part  of  the 
left  ear  toward  the  crown  of  the  head. 
Could  he  have  expected,  or  intended,  to 
inflict  such  blows  upon  that  boy  without 
killing  him?  Was  it  strange  that  the  boy 
lived  but  twenty-four  hours  after  receiving 
them?  Is  it  not  more  strange  that  he  did 
not  immediately  die  under  the  infliction? 
The  law  presumes  that  a  sane  man  intends 
the  natural  consequence  of  his  act.  What 
consequence  of  this  act  of  the  prisoner  could 
have    been    more     natural    than    the 

1004  death  of  the  boy.     It  may  *be  asked — 
indeed  it  was  asked  in  the  progress  of 

the  argument.  If  the  prisoner  intended  to 
kill  the  deceased,  why  the  act  of  killing  was 
not  completed  at  the  time;  and  why  was  the 
deceased  left  alive  by  the  prisoner?  The 
answer  is,  that  the  prisoner  knew  he  had 
given  the  deceased  a  mortal  wound,  which 
must  very  soon  cause  his  death,  if  it  had 
not  already  done  so,  and  there  was  no  cause 
for  doing  anything  more  to  effect  the  pur- 
pose in  view.  It  does  not  appear  that  the 
deceased  was  sensible  at  all  after  he  received 
the  wounds.  He  may  have  languished  in- 
sensibly until  he  died,  but  twenty-four  hours 
thereafter.     The  prisoner  may  have  believed 


that  the  deceased  was  actually  dead  wba 
he  left  him.  If  we  can  suppose  tfaat  tbe 
prisoner,  after  inflicting  the  wounds  with  a 
wilful,  deliberate  and  premeditated  iiitn- 
tion  to  kill,  changed  his  intention  and  d^ 
termined  not  to  kill,  his  act  would  hm 
been  just  as  criminal,  in  the  eye  of  theUw, 
as  if  there  had  been  no  such  change.  Hii 
offence  was  completed  when  he  did,  with 
criminal  intent,  the  act  which  cansedthe 
death;  however  much  he  may,  possiWy, 
have  regretted  it,  after  it  was  done  and 
before  the  death  occurred. 

The  record  does  not  show  that  there  nn 
anything  in  the  conduct  of  the  deceased  at 
the  time  of  the  commission  of  the  offenoet 
by  the  prisoner,  which  could  have  afforded 
the  slightest  excuse  for  the  act  of  the  latter,- 
or  reduced  it  from  the  grade  of  murder  in. 
the  first  degree.  The  deceased  went  to  d» 
mill  of  the  prisoner  on  business,  on  his  way 
to  school,  to  carry  a  small  sack  of  oohi  toi 
be  ground.  The  idea  that  he  went  there  to 
make  an  assault  upon  the  prisoner  is 
wholly  groundless.  He  would  not  have  at- 
tempted so  rash  and  mad  an  act,  look-* 

1005  ing  to   the   great   inequality  in  *airet 
and    strength    between   the  two.   He 

had  no  conceivable  motive  for  such  an  ai- 
sault,  and  he  was  whoUv  unprepared  for  it. 
He  went  without  a  weapon,  except  an  ordi- 
nary pocket  knife,  which  he  no  doubt  acci- 
dentally had  about  his  person.  It  would  be 
absurd  to  suppose  that  he  went  in  snch  a. 
way  to  assault  such  a  man  in  his  own  bonae, 
when  there  was  no  one  near  to  prevent  hii 
being  killed  by  his  adversary,  which  might 
so  easily  have  been  done. 

But  while  the  deceased  had  no  motive  for 
such  an  assault,  and  would  have  been  so 
rash  and  mad  in  making  it,  such  was  nod 
the  case  in  regard  to  the  prisoner.  He  had 
a  motive,  real  or  imaginary.  The  deceased 
went  to  school  with  the  prisoner's  children, 
and  had  as  the  prisoner  said,  and  as  his  wife 
said,  treated  them  badly.  It  docs  not  ap- 
pear what  was  the  nature  and  extent  of  this 
bad  treatment,  except  that  the  wife  said  to 
an  uncle  of  the  deceased  that  the  latter 
had,  a  short  time  before,  been  at  her  hoaic 
in  the  absence  of  her  husband,  and  after 
whipping  some  of  her  children  abused  and 
insulted  her  very  much.  The  deceased  may 
have  acted  very  badly  in  regard  to  the 
children  of  the  prisoner,  and  may  have  d^ 
served  reasonable  chastisement  for  his  con- 
duct in  that  respect.  Whether  he  did  or  not, 
and  to  what  extent,  we  cannot  know  frw" 
the  record  in  this  case.  Nor  is  it  material 
that  we  should  know.  Had  the  prisoner 
been  content,  as  he  should  have  been,  to 
have  had  the  deceased  reasonably  chastised 
for  his  conduct,  nothing  would  have  been 
easier  than  to  have  had  it  done.  He  miR^^ 
have  had  it  done  no  doubt  both  through  the 
teacher  and  through  the  mother  of  the  boy. 
But  it  appears  that  the  prisoner  had  in 
his  mind  a  different  kind  and  degree  of 
punishment  of  the  deceased  from  that 

1006  chastisement  *which     is   inflicted  on 
children   with   a  view  to  their  oortec- 


10Q 


26  GRATT. 


Kbnt,  Paynb  a  Co.  v.  Dickinson.         1007,  1008,  1009,  1010 


tion — ^a  punishment  no  less  than  that  of 
death — the  highest  punishment  known  to  the 
law  for  the  highest  crime.  That  the  purpose 
of  the  prisoner  was  revenge,  and  not  rea- 
sonable chastisement,  is  shown  by  what  he 
said  both  to  the  teacher  and  to  the  uncle  of 
the  deceased.  He  told  the  teacher,  about 
three  days  before  the  killing,  that  the  de- 
ceased had  treated  his  children  very  badly ; 
''that  he  did  not  care  about  his  saying  any 
thine:  to  the  deceased  about  it,  but  that  he 
wanted  him  (the  schoolmaster)  to  protect 
his  children ;  that  he  could  not  and  would 
not  stand  such  behaviour."  And  when  ad- 
vised by  the  uncle  of  the  deceased  to  tell 
his  mother  about  the  matter,  who  would 
probably  have  him  corrected,  prisoner  said 
to  the  uncle:  "ril  get  him  yet,"  He  got 
him  the  day  after. 

Now  the  close  connection  between  these 
threats  and  the  act  which  they  foreshadowed, 
and  the  circumstances  attending  its  com- 
mission, show  that  ''it  was  an  act  of  wilful, 
deliberate  and  premeditated  killing,  and  of 
course  murder  in  the  first  degree."  The 
deceased  could  not  have  expected  an  attack 
from  the  prisoner,  or  he  would  not  have 
placed  himself  so  completely  in  his  power. 
It  does  not  appear  from  the  facts  certified 
in  the  record  that  the  deceased  made  any 
resistance.  He  had  not  time,  even  if  he  had 
had  strength,  and  the  means  at  hand  to 
make  it.  The  first  blow  of  the  axe  no  doubt 
stagcrered  and  stunned  him,  and  wholly  dis- 
abled him  from  making  any  resistance. 
There  was  not  a  mark  or  scratch  on  the 
person  of  the  prisoner  after  the  affair  was 
oyer;  nor  a  drop  of  blood,  except  some  on 
his  left  hand,  which  was  the  blood  of  the 
deceased. 

In  regard  to  the  good  character  of 
1007  the  prisoner,  and  *his  conduct  after 
the  killing  in  not  making  his  escape, 
but  giving  himself  up  to  be  tried  for  the 
offence,  these  are  not  sufficient  to  repel  the 
effect  of  the  strong,  if  not  conclusive  proof 
of  his  guilt  afforded  by  the  facts  certified  in 
the  record.  His  conduct  afterwards  may 
have  been,  and  doubtless  was,  induced  by 
a  desire  to  make  out  thereby  a  case  of  self- 
defence;  or,  at  all  events,  to  extenuate  the 
de^ee  of  the  crime  of  which  he  might  be 
convicted,  and  to  mitigate  his  punishment. 
But  even  if  we  had  any  doubt  as  to  the 
degpree  of  the  offence  in  this  case,  it  is  cer- 
tainly not  sufficient  to  warrant  us  in  revers- 
ing the  judgment  of  the  court  for  any  sup- 
posed error  in  that  respect.  It  was  the 
province  of  the  jury  in  finding  the  prisoner 
guilty,  to  find  whether  he  was  guilty  of 
murder  in  the  first  or  second  degree.  The 
jury  which  found  the  prisoner  guilty  in  this 
case  found  him  guilty  of  murder  in  the  first 
degree.  The  court  in  which  he  was  tried, 
which  heard  and  saw  the  witnesses  testify, 
was  moved  to  set  aside  the  verdict  and  grant 
anew  trial,  because  the  verdict  was  contrary 
to  law  and  the  evidence ;  but  overruled  the 
motion,  and  pronounced  the  judgment. 
According  to  well  settled  law  and  practice, 
this  court  would   not  be   warranted   in   re- 


versing the  judgment.    It   is  therefore  af- 
firmed. 

We  have  referred  to  no  authorities  in  the 
foregoing  opinion  considering  the  principles 
of  law  therein  stated  to  be  well  settled. 
Reference  may  be  had,  however,  if  desired, 
to  the  following,  besides  other  cases  on  the 
subject.  King's  case,  note  thereto  2  Va.  Ca. 
84;  Wick's  case.  Id.  387;  Burgess's  case. 
Id.  483;  Whiteford's  case,  6  Rand.  721; 
Jones's  case,  1  Leigh  598;  Bennett's  case, 
8  Id,  745;  McCune's  case,  2  Rob.  772;  Hun- 
ter Hill's  case,  2  Gratt.  595;  Read's  case, 
22  Id.  924. 

1008      ^Christian,  Anderson   and  Bouldin, 
J's.  concurred  in  the  opinion  of  Mon- 
cure,  P. 

Staples,  J.  without  dissenting  from  any 
part  of  the  opinion  of  Moncure,  P.  concurred 
in  afiSrming  the  judgment,  on  the  ground 
that  it  is  not  a  case  in  which  this  court  can 
reverse  the  judgment  of  the  court  below. 

Judgment  affirmed. 


1009        *Kent,  Paine  &  Co.  v.  Dickinson, 

Judge. 

January  Term,  1875,  Richmond. 


Contlnastlon  of  Same  Csie.— In  the  case  of  Kent, 
Paine  &  Co.  y.  Dickinson,  Jndffe,  reported  in  2& 
Gratt  817.  Jtjdokb  Andshson  and  BomiDiN  dis- 
sented from  the  decision  of  the  court.  The  opinion 
of  Judge  Anderson  expressing  his  dissent  was  not 
received  by  the  reporter  In  time  to  Insert  it  in  the 
report  of  the  case,  and  it  is  given  below. 

Anderson,  J. 

This  is  a  rule  against  the  honorable  judge 
of  the  Circuit  court  of  Charlotte  county,  to 
show  cause  why  a  peremptory  mandamus 
should  not  be  awarded  against  him,  to  pro- 
ceed to  hear  and  finally  dispose  of  the  case 
of  Kent,  Paine  A  Co.  v.  A.  D.^Ford  &  Co.  I 
think  his  answer  to  this  rule  is  all  sufficient, 
that  he  has  heard  and  finally  disposed  of 
said  cause. 

The  cause  was  upon  the  docket  of  the 
district  Court  of  Appeals,  when  the  present 
constitution  took  effect,  and  by  operation 
of  the  2nd  section  of  ch.  178  (Code  of  1873, 
p.  1143),  was  transferred  to  the  Supreme 
Court  of  Appeals.  But  this  was  a  case  which 
this  court,  under  the  constitution,  had  no 
jurisdiction  to  try;  the  matter  in  contro- 
versy, exclusive  of  costs,  not  being  of  the 
value  of  $500 ;  and  it  not  being  *  *a  controversy 
concerning  the  title  or  boundaries  of  land, 
the  probate  of  a  will,  the  appointment  or 
qualification  of  a  personal  representative, 
guardian,  committee  or  curator;  or  concern- 
ing a  mill,  road  way,    ferry   or  landing;  or 

the  right  of  a  corporation,  or  a  county 
1010    to   levy  *tolls  or   taxes;    and    it    not 

being  a  case  of  habeas  corpus,  man- 
damus, or  prohibition,  or  involving  the 
constitutionality  of  a  law.**     This  court  by 
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express  inhibition  of  the  constitution,  could 
not  assume  jurisdiction  to  try  it.  (Consti- 
tution of  Virginia,  art.  6,  sec.  2;  Code  of 
1873,  p.  84.)  And  by  the  mandate  of  the 
33d  section  of  the  Act  of  Assembly,  supra 
it  was  properly  transferred  to  the  Circuit 
court  where  the  appeal  was  taken,  there  to 
be  docketed,  heard  and  finally  disposed  of 
as  by  an  appellate  court.  The  cause  was 
so  transferred  and  docketed ;  and  it  is  in- 
sisted by  the  defendant,  was  heard  and 
finally  disposed  of. 

But  it  was  not  heard  on  its  merits.  It 
was  heard  upon  a  motion  to  dismiss  the  ap- 
peal, upon  the  ground  that  the  person  by 
whom  it  was  awarded  was  not  a  judge,  and 
had  no  lawful  authority  to  award  the  writ. 
If  that  were  so,  it  was  not  competent  for 
the  Circuit  court,  as  an  appellate  court,  to 
hear  and  determine  the  case  upon  its  merits. 
The  writ  of  supersedeas  was  a  nullity,  and 
the  original  judgment  of  the  Circuit  court 
was  in  force.  It  was  a  question  which  met 
the  appellate  judge  at  the  threshold  of  the 
case,  and  which  he  was  obliged  to  decide. 
And  it  was,  unquestionably,  within  his  ap- 
pellate jurisdiction.  He  did  entertain  the 
motion,  and  after  arg'ument  and  due  consid- 
eration, being  of  opinion,  that  the  writ  of 
error  and  supersedeas,  had  not  been  awarded 
by  one  who  had  judicial  authority,  and  that 
the  original  judgment  had  not  been  lawfully 
superseded,  and  was  still  in  force,  he  dis- 
missed the  appeal.  Being  of  that  opinion 
what  else  could  he  do?  He  was  bound  to 
dismiss  it.  If  he  erred,  and  upon  that  point 
I  give  no  opinion,  because  I  do  not  think  it 
is  involved  in  this  inquiry,  it  was  an  error 
of  judgment,  in  the  decision  of  a  question 
which  was  clearly  within  his  juris- 
101 1  diction  to  determine;  and  *the  only 
mode  by  which  it  could  be  reviewed 
and  corrected  was  by  a  writ  of  error.  If  the 
same  decision  had  been  made  by  the  Dis- 
trict court,  and  the  amount  in  controversy 
was  sufficient  to  give  this  court  jurisdiction, 
I  am  clearly  of  opinion,  that  it  might  have 
been  reviewed  by  this  court,  upon  a  writ  of 
error.  If  so,  it  could  not  be  reviewed  and 
reversed,  upon  a  rule  for  a  mandamus.  If 
a  writ  of  error  would  not  lie,  because  the 
value  of  the  matter  in  controversy  was  not 
sufficient  to  give  this  court  jurisdiction,  the 
case  must  share  the  fate  of  all  other  cases, 
where  the  inferior  court  has  erred,  or  is 
believed  to  have  erred,  and  the  appellate 
tribunal  has  no  jurisdiction  to  review  the 
decision  and  correct  the  error.  I  do  not 
mean  to  say  that  a  writ  of  error  would  not  lie 
in  this  case  from  this  court  to  review  the 
decision.  It  may  be  claimed  upon  the 
ground  that  it  involved  the  constitutionality 
of  a  law.  I  do  not  know  that  such  is  the 
case.  That  point  is  not  involved  in  this 
case,  and  I  do  not  express  any  opinion  upon 
it.  But  however  that  may  be,  whether  this 
tribunal  would  have  jurisdiction  or  not  to 
review  the  decision  upon  a  writ  of  error,  I 
am  clear,  that  it  has  no  jurisdiction  to  re- 
verse it  by  mandamus. 

But  it  is  contended  that  the  court  below 
disobeyed  the  order  of  this  court,    in   refus- 


ing to  hear  the  case  on  its  merits.  I  do  not 
understand  the  order  of  this  court  as  requir- 
ing the  Circuit  court  to  try  the  cause  on  iti 
merits.  And  I  do  not  think  that  it  was 
competent  for  this  court  to  maJke  such  an 
order.  This  court  acted  ministerially  in 
executing  the  act  of  assembly.  It  was  maa- 
if  est  upon  the  face  of  the  judinn^nt  of  tke 
Circuit  court  which  was  soug^ht  to  be  re- 
versed, that  this  court  had  no  jnrisdictioQ 
whatever  in  the  case :  and  that  there  was  a 
constitutional  inhibition  to  its  takings  jorifr- 
diction.     If  it  were  not  so.    the  casse 

1012  was   ^improperly    transferred    to  the 
Circuit  court,  and  that   court   had  no 

jurisdiction  to  try  it. 

But  the  District  court  having-  been  abol- 
ished, all  the  causes  pending  and  undeter- 
mined in  that  court,  with  the  papers  and 
records  of  said  court,  were  transferred  bj 
the  operation  of  the  30th  section  of  the  act 
aforesaid,  to  the  custody  of  the  Court  of 
Appeals.  The  act  then  provides  how  thej 
shall  be  disposed  of  by  said  court.  Section 
31  authorizes  it  to  try  such  of  them  as  an 
within  its  jurisdiction;  and  such  of  them 
as  are  not,  section  33  provides,  ''shall  be 
transferred  to,  and  docketed  in  the  Circnit 
court  of  the  counties  or  corporations,  whexioe 
the  appeals  were  originally  taken,  there  to 
be  heard  and  disposed  of  as  an  appellate 
court."  It  was  not  the  design  of  the  act  to 
give  the  Supreme  Court  of  Appeals  an  ap- 
pellate jurisdiction  which  was  exoresslj 
prohibited  by  the  constitution.  It  was  oolj 
intended  that  the  court  should  look  into  the 
record  of  the  causes  so  committed  to  its 
custody,  which  it  might  do  by  its  clerk,  and 
try  such  as  it  had  jurisdiction  to  try,  and 
those  which  it  had  not  jurisdiction  to  try, 
as  where  the  amount  in  controversy  was  not 
of  the  value  of  $500,  it  is  provided,  "shall 
be  transferred,"  &c.,  to  the  Circnit  oonrt; 
and  the  act  (not  the  court)  further  requires, 
that  it  shall  be  there  heard  and  finally 
disposed  of,  as  by  an  appellate  court.  And 
the  cause  coming  on  before  the  Circuit  court 
of  Charlotte,  as  an  appellate  court,  it  was 
obliged  to  consider  and  decide  the  qnestion 
which  had  been  raised,  whether  the  writ  of 
error  and  supersedeas  had  been  awarded  by 
a  judge  who  had  warrant  of  law  to  awanl 
it;  just  as  the  district  Court  of  Appeals 
would  have  been  if  the  cause  had  been  be- 
fore it.  The  act  of  the  court  in  making  the 
transfer  was  only  ministerial,  and  was  done 
through  its  clerk.     There  was   no  de- 

1013  cision   of    the    question    here,    *apoo 
which  the  case  turned  in    the  oonrt  to 

which  it  was  transferred,  and  upon  whidi 
it  was  finally  disposed  of.  No  such  qnes- 
tion was  raised  here,  and  could  not  have 
been,  because  this  court  had  no  jurisdiction 
of  the  case.  If  the  amount  in  controversy 
had  been  not  less  than  $500.  exclusive  of 
costs,  that  question  might  have  t>een  raised 
in  this  court,  and  it  would  have  been  within 
its  appellate  jurisdiction  to  decide  it,  and 
it  would  have  been  its  duty  to  do  so.  In 
like  manner  the  case  being  before  the  Cir- 
cuit court  as  an  appellate  court,  the  question 
was  properly  before  it,  and  it    was   its  duty 
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to  decide  it.  Just  as  it  would  have  devolved 
upon  this  court  to  have  decided  it,  if  it  had 
liad  jurisdiction  of  the  case,  did  it  devolve 
on  the  Circuit  court  to  decide  it.  And  in 
decidini^  it  that  court  did  not  exceed  its  au- 
thority, but  kept  strictly  within  the  limits 
of  its  jurisdiction.     And  I   am  of   opinion, 


that  this  court  cannot,  without  encroaching 
upon  the  jurisdiction  of  the  Circuit  court, 
command  it  to  reverse  its  decision  of  that 
question,  and  to  try  the  cause  on  its  merits. 
I  am  of  opinion  therefore  that  a  peremptory 
mandamus  should  not  be  awarded,  and  that 
the  rule  should  be  discharged. 
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ACCB8SORIBS. 

1.  An  accessory  after  the  fact  of  a  felony, 
la  a  person  who  knowing  a  felony  to  have 
lieen  committed  by  another,  receives,  relieves, 
comforts  or  assists  the  felon. 

fVren's  case^  952 

2.  To  constitute  an  accessory  after  the 
tact,  three  things  are  requisite  :  1.  The  fel- 
ony must  have  been  completed.  2.  He  must 
know  that  the  felon  is  gttilty.  3.  He  must 
receive,  relieve,  comfort  or  assist  the  felon. 

Idem^        952 

3.  It  is  necessary  that  the  accessory  have 
notice,  express  or  implied,  at  the  time  he 
assists  or  comforts  the  felon,  that  he  had 
committed  a  felony.  And  the  mere  fact  that 
one  receives  a  felon  in  the  same  county  in 
which  he  has  been  attained  is  not  sufficient 
to  raise  the  presumption  of  knowledge.  And 
the  question  of  knowledge  is  a  question  for 
the  jury.  Idemy        952 

4.  Any  assistance  given  to  one  known  to 
be  a  felon,  in  order  to  hinder  his  apprehen- 
sion, trial  or  punishment,  is  sufficient  to 
make  a  man  accessory  after  the  fact ;  as  that 
he  concealed  him  in  the  house,  or  shut  the 
door  against  his  pursuers  until  he  should 
have  an  opportunity  to  escape ;  or  took  money 
from  him  to  allow  him  to  escape  ;  or  supplied 
him  with  money,  a  horse  or  other  necessaries, 
in  order  to  enable  him  to  escape ;  or  that  the 
principal  was  in  prison,  and  the  jailer  was 
bribed  to  let  him  escape,  or  conveyed  to  him 
instruments  to  enable  him  to  break  prison 
and  escape.  Idem,       952 

5.  Merely  suffering  the  principal  to  escape 
will  not  make  the  party  accessory  after  the 
fact ;  for  it  amounts  at  most  to  a  mere  omis- 
sion. Or  if  he  agree  for  money  not  to  pros- 
ecute the  felon  ;  or  if  knowing  of  a  felony 
he  fails  to  make  it  known  to  the  proper 
authorities ;  none  of  these  acts  are  sufficient 
to  make  the  party  an  accessory  after  the 
fact.  If  the  thing  done  amounts  to  no  more 
than  the  compounding  a  felony  or  the  mis- 
prison of  it,  the  doer  of  it  will  not  be  an 
accessory.  Idem,       952 

6.  The  true  test  whether  one  is  accessory 
after  the  fact,  is  to  consider  whether  what 
he  did  was  done  by  way  of  personal  help  to 
his  principal,  with  a  view  of  enabling  his 
principal  to  elude  punishment ;  the  kind  of 
help  rendered  appearing  unimportant. 

Idem,        952 

ACCOUNTS. 

1.  The  accounts  of  an  executor  settled  and 
returned  by  a  commissioner,  and  confirmed 
by  the  court,  is  to  be  looked  to  as  showing  in 
what  character  the  executor  held  the  assets 
of  the  estate. 


Smith  &  als.  v.  Gregory^ 
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ACTIONS. 

1.  In  cases  of  warranty  of  soundness  or 
quality,  see  Warranty,  No.  1,  2,  3,  and 

Huff&  al.  V.  BroyUs  &  al.,  283 

2.  An  administrator  of  an  accommodation 
endorser  of  a  negotiable  note  protested  for 
non-payment,  taking  up  the  note  after  the 
death  of  his  intestate,  may  maintain  either 
assumpsit  or  debt  in  his  own  name  against 
the  maker  of  the  note,  for  the  amount  in 
value  he  has  paid  for  the  note. 

Burton' V,  Slaughter^  914 

AGENTS. 

1.  For  a  thorough  and  exhaustive  investi- 
gation of  the  power  of  a  state,  and  its  limi- 
tations, to  tax  the  agencies  of  the  United 
States  Government,  see  the  opinion  of  Sta- 

pies  J.  in 

1016  •  Western  Telegraph  Co.  v.  City 

of  Richmond,  1 

2.  See  Corporations,  No.  1,  2,  and 

Idem,       1 

3.  M  was  president  of  the  O.  D.  bank, 
located  in  the  city  of  Alexandria,  and  he  was 
a  member  of  the  firm  of  B  &  Co.  of  that  city. 
In  May  1861  M  went  to  Richmond,  where  he 
remained  during  the  war ;  and  B  &  Co.  re- 
moved to  the  same  city.  In  January  1863, 
M  collected  of  the  treasurer  of  the  state  the 
interest  on  state  t>onds  held  by  the  bank  ;  of 
course  in  Confederate  money.  After  the  war 
the  O.  D.  bank  may  maintain  an  action  of 
assumpsit  against  M  for  the  money  so  col- 
lected by  him. 

McVeigh  v.    The  Bank  of  the  Old 
Dominion,  188 

4.  M  invests  the  money  so  collected  by  him 
in  a  call  certificate  of  the  Confederate  States, 
to  have  it  ready  to  be  applied  to  the  uses  of 
the  bank,  and  he  holds  the  certificates  until 
such  certificates  are  called  in  by  the  govern- 
ment. He  then  receives  the  money  for  it, 
and  tries  to  lend  it  out,  but  fails ;  and  he 
then  deposits  it  in  bank  to  the  credit  of  B  & 
Co.,  who  are  to  pay  interest  upon  it,  and 
return  it  on  call.  In  1864  B  &  Co.  invest  this 
money,  with  their  own,  in  tobacco,  M  intend- 
ing it  to  be  at  his  own  risk ;  he  holding 
himself  bound  to  pay  the  bank  as  on  an 
investment  at  six  per  cent.  The  tobacco  is 
burned  during  the  war.  This  was  an  appro- 
priation of  the  money  by  M  to  himself,  and 
he  is  responsible  to  the  bank  for  the  value  of 
the  Confederate  notes  at  the  time  they  were 
appropriated  by  him.  Idem,        188 

5.  M  is  to  be  charged  with  interest  only 
from  the  end  of  the  war.  Idem,        188 

6.  What  statements  of  agents  of  railroad 
companies  are  not  evidence  against  the  com- 
pany.   See  Railroad  Companies,  No.  4,  and 

Va.  df  Tenn.  R.  R.  Co.  v.  Sayers,       328 
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AMENDMENTS.  locutory  decree  is  not  barred  by  the  limitatioo 

1.  For  amendments  of  pleadings  in  equity,   prescribed  by  the  Code,  ch.  178,  §  3,  p.  11J6. 

e  Practice  in  Chancery,  No.  4,  S,  6,  7,  8,  and  Jeum,       w 

BeltonY.  Apperson  &  als..  Tffl  ,,9.  A  judgment  is  rendered  on  thel3th  d 

May  1872,  and  one  of  the  parties  obtains  in 
APPKALS  award  of  a  supersedeas  to  the  judgment  on 

the  9th  of  November  1872,  but  the  supersedeas 

1.  The  §  3,  of  the  act  of  March  15, 1857,  bond  is  not  given  until  the  15th  of  Aprill875; 
which  amended  §  3,  of  ch.  182,  of  the  Code  though  counsel  had  marked  his  name  on  the 
of  1860,  changing  the  limitation  of  time  for  docket  as  counsel  for  the  appellee.  The  bond 
presenting  a  petition  of  appeal  from  or  a  writ  not  having  been  given  within  the  time  pre- 
of  error  or  supersedeas  to,  any  final  decree  scribed  by  the  statute,  the  appeal  must  be 
or  judgment,  from  five  to  two  years  after  it  dismissed ;  and  the  counsel  marking  his 
was  made  or  rendered,  did  not  amend  section  name  on  the  docket,  though  it  may  be  %. 
26,  of  that  chapter,  which  allows  five  years,  waiver  of  the  process,  is  not  a  waiver  of  the 
for  perfecting  the  appeal,  by  giving  bond,  bond.  Code  of  1873,  ch.  178,  §  17,  p.  1140. 
Ac.  And  therefore,  when  a  petition  for  an  otierback  v.  Alex,  df  Fred,  RaUway 
appeal  was  presented  within  two  years  from  ^^  '^  ^1^ 
the  date  of  the  decree,  it  might  be  perfected  in                   '' 

any  time  within  five  years  from  that  date.  APPEAI^S — spbciai,  court  of. 

But  see  now  Code  of  18^3,  ch.  178,  §  17.  ^    ^^^  ^^^  ^^  ^^^^^^  ^8, 1872,  to  provide 

BoUtng  V.  I^ersner,  3b   ^  gpedal  court  of  appeals,  acts  of  1871-72,  ch. 

2.  If  an  appeal  has  been  allowed,  and  the  124,  p.  98,  which  creates  a  Special  Court  of 
case  decided  by  the  appellate  court,  without  Appeals  to  consist  of  three  judges  of  the 
objection  by  the  appellee  that  the  appeal  was  Circuit  courts,  is  constitutional,  and  the 
not  presented  in  time,  the  objection  cannot  decisions  of  the  court  are  valid  and  binding 
be  made  afterwards  in  the  court  below,  or  in   on  the  parties  in  the  causes  decided. 

the  appellate  court  when  the  cause  is  brought  Boiling  v.  Lersner,                                   3b 

up  a  second  time.                           Idem,         36  ^     ^^,                     ..             xi.     ^     ,    ^    * -.i. 

^»    T^  £1     !-•    t.Mi              i.1.1-      J    •   •  i-  i.-s  2.  All  cases  pending  on  the  docket  of  the 

3.  E  files  his  bill  against  the  administratrix  supreme  Court  of  Appeals,  not  involving  a 
of  C,  to  obtain  possession  and  sale  of  property  constitutional  questionV  and  not  decided  is 
^""ZJI^^  ^  ^  *°  *"*l*'i  ^u ''''''  ?  '^'^Ji*^  ®  the  court  below  by  one  of  the  judges  of  the 
?^S^^  ''^u^''^  *^**  ^^^'^'^  ".wL  'i^  Special  Court  of  Appeals,  are  pfopS- cases  to 
to  him  $640.  The  answer  denies  that  there  ^^^^  to  the  Special  d>urt  of  Appeals  for 
IS  any  debt  due  ft^m  C  toE.  The  property  decision;  and  it  is  for  the  judgW^  the 
was  not  worth  $500.    As  the  existence  of  the  Supreme  Court  of  Appeals,  under  the  consti- 

Sf^M*  'T^'l'^f  '°  ^^t  <1«?"^,^°  ^f.***«  5^'  tution  and  the  statuteVto  select  the  cases  to 

the  Court  of  Appeals  has  jurisdiction  of  the  ^  ^^^^  ^o  the  said  special  court, 

case  upon  appeal  by  E.  *^                       Idem        36 

Eacho  V.  Cosby,                                       112  3    i^^^  Special  Court  of  Appeals  having 

4.  In  this  case  the  enquiry  before  the  com-  decided  a  case  regularly  sent  to  that  court 
missioner  being  as  to  the  execution  and  and  having  reversed  the  decree  of  the  court 
delivery  of  the  note  spoken  of  in  the  deed,  below,  and  sent  the  cause  back  for  further 
and  the  commissioner  reporting  that  there  proceedings,  there  can  afterwards  be  no  coot- 
was  no  satisfactory  evidence  of  the  delivery,  plaint  of  error  in  the  decree  of  the  special 
and  the  court  having  dismissed  the  bill ;  the  court  or  in  the  proceedings  before  that  decree, 
decree  will  be  reversed  and  the  cause  sent  Idetn,  36 
back  for  an  enquiry  whether  C  was  indebted  -r^i^^T  ▼  *  m«  ^^rnr^w 

to  E  in  a  debt  intended  to  be  secured  by  the  APPEJIvI^ATE  COURT. 

<ieed.                                                 Idem,        112  1.  where  an  exception  is  not    taken  to  1 

5.  When  the  appellate  court  will  amend  commissioner's  report,  on  a  question  wfaidi 
and  affirm  a  decree  with  costs  to  the  appel-  might  be  affected  by  extrinsic  evidence,  and 
lee,  see  Practice  in  Chancery,  No.  3,  and  the  question  is  not  made  in  the  court  below, 

Matt  V.  Carter's  adm*or,                        127  *^c  appellate  court  will  not  consider  it. 

6.  When  an  objection  for  failure  to  bring  ^'^''''  ^-  Neville^s  trustee  6f  als.,  5*9 
one  of  the  parties  before  the  court  in  an  2.  After  an  appeal  has  been  allowed  in  a 
action  of  debt,  will  be  held  in  the  appellate  cause,  by  consent  of  parties  a  decree  is  made, 
court  to  have  befen  waived.  See  Practice  at  modifying,  in  one  respect,  the  decree  appealed 
Common  Law,  No.  4,  and  from.    The  appellate  court  may  amend  the 

BushY,  Campbell,                               403  d^^ee  appealed  from   in  that  respect,  aad 

amrm  it.  laem,       Mr 

1017       »7.  In  1866  F  files  bill  against  H,  to  3.  a  decree  directing  a  receiver  to  pay  oer- 

subject  lands  to  a  mechanics  hen,  and  tain  sums  to  parties,  which  should  bear  inte^ 

obtains  a  decree.    Before  the  decree  is  made  est  from  a  certain  day,  will  be  amended,  and 

H  sells  and  conveys  the  land  to  S.    S  may  ^  amended  will  be  affirmed.        Id^m,       549 

prosecute  an  appeal  from  the  decree  m  the  >•     a     •     *      i.-         u-  t.  •         ^  -        <.w.,^ 

name  of  H  ^'  -^^  instruction  which  m  part  is  not  based 

Hendricks,  by  Stuart,  v.  Fields,  447   ^^"^  ^^^  evidence  before  the  jury  iserroneoia, 

and  IS  ground  for  reversing  the  judgment. 
8.  A  petition  for  an  appeal  from  an  inter-  /^^a's  adm'x  v.  Trotter  &  Bro,,  S8S 
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5.  When  an  appellate  court  is  of  opinion 
Ittiat  an  instruction  given  to  the  jury  by  the 
cotirt  below  is  erroneous,  the  appellate  court 
cannot  undertake  to  determine,  that  the  ver- 
dict, notwithstanding  the  erroneous  instruc- 
tion,  is  right  upon  the  evidence,  and  therefore 
to  affirm  it.  But  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.  Idem,        585 

6.  When  the  appellate  court  will  not  reverse 
a  personal  decree  against  an  executrix,  upon 
an  objection  first  made  in  that  court.  See 
Executors  and  Administrators^  No.  5,  and 

Shands'*  ex^x  v.  Grove  df  als,,  652 

7.  When  upon  reversing  a  decree  the  cause 
^will  be  sent  back,  though  the  plaintiff  had 
failed  to  make  out  his  case  in  the  court  below. 
See  Separate  Estate,  No.  7,  and 

jDamall  &  wife  v.  Smithes  adm^r 
&  als.,  878 

8.  The  jury  having  found  a  prisoner  guilty 
of  murder  in  the  first  degree,  and  the  court 
of  trial  having  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  the  appellate  court, 
even  if  they  had  some  doubt  about  the  suffi- 
ciency of  the  evidence  to  convict  the 

IOI8   prisoner  of  murder  *in  the  first  degree, 
would  not  reverse  the  judgment. 

Howell^s  case,  995 

ARSON. 

1.  The  3d  section  of  ch.  188,  of  the  Code  of 
1873,  creates  no  offence.  It  declares  nothing 
necessary  to  be  noticed  in  pleading,  either  in 
the  indictment  or  elsewhere.  It  is  a  mere 
incident  to  g  1  and  2  of  the  said  chapter,  and 
a  mere  limitation  of  the  word  ''dwelling 
honse"  therein  mentioned. 

Pagers  case,  943 

2.  A  count  in  an  indictment,  which  charges 
that  the  prisoner  at  night  did  burn  "a  certain 
other  house  called  a  barn  and  stable  of  one  R, 
there  situate,  the  same  being  an  outhouse  not 
adjoining  the  dwelling  house,  nor  under  the 
same  roof,  but  some  persons  usually  lodging 
therein  at  night,  to  wit,"  Sec,  does  not  set 
out  an  offence  for  which  the  punishment  is 
death.  Idem,        943 

3.  On  such  a  count  the  prisoner  having 
been  found  guilty,  and  sentenced  to  be  hung, 
the  appellate  court  will  reverse  the  judgment. 
Bnt  as  the  count  does  charge  the  burning  of 
a  bam  and  stable,  which  is  punishable  by 
imprisonment  in  the  penitentiary  under  §  5  of 
said  chapter,  the  additional  description  of  the 
bam  in  the  count  may  be  rejected  as  surplus- 
age, and  he  will  be  remanded  to  be  tried  for 
the  offence  under  the  5th  section. 

Idem,        943 

4.  To  make  an  outhouse  a  dwelling  house, 
not  under  the  same  roof,  parcel  thereof 
within  the  meaning  of  §  1,  of  ch.  188,  of  the 
Code  of  1873,  two  things  must  appear:  1st, 
that  such  outhouse  is  within  the  curtilage  of 
the  dwelling  house,  and  occupied  therewith  ; 
and  2d,  that  some  person  usually  lodges 
therein  at  night.  Idem,        943 

5.  '*A  dwelling  house,"  in  the  meaning  of 
§  1,  of  ch.  188,  of  the  Code  of  1873,  embraces 


all  its  parcels,  including  such  an  outhouse  as 
parcel  thereof.  The  burning  of  such  an  out- 
house is  the  burning  of  a  dwelling  house,  in 
the  meaning  of  this  law,  and  may  be  so 
described  in  the  indictment ;  and  proof  of  the 
burning  of  the  outhouse  will  as  much  sustain 
the  indictment,  as  would  proof  of  the  burning- 
of  the  principal  part  of  the  dwelling  house» 
or  the  whole  of  it  including  all  the  parcels. 

Idem,        943^ 

ASSIGNOR  AND  ASSIGNEE. 

1.  See  Liens  No.   3,  and 

Russell  V.  Randolph   6f  als, ,  70S 

2.  See  Separate  Estate,  No.  7,  and 
Damall  &  wife  v.  Smithes  adm'r 

&  als,,  87a 

ATTACHMENTS. 

1.  In  an  attachment  suit  by  F  against  M,> 
there  is  no  service  of  process  on  M,  or  order 
of  publication  ;  but  there  is  a  declaration  in 
assumpsit  with  a  special  and  general  count ; 
and  counsel  appears  for  him  and  pleads,  and 
the  cause  is  tried  by  a  jury  and  a  judgment 
for  F.  The  record  affords  at  least  prima  facie 
evidence,  that  the  counsel  was  authorized  to 
appear  for  M,  and  defend  the  action. 

Fisher  iSf  Bro,  v.  March,  76S 

2.  In  a  foreign  attachment  in  chancery,  the 
affidavit  required  by  the  statute  may  be  made 
by  the  agent  of  the  plaintiff,  and  it  may  t^ 
made  after  the  suit  is  brought. 

Idem,       76S 

3.  If  in  such  affidavit  the  affiant  swears 
that  the  matters  and  things  set  forth  in  the 
bill  are  true,  he  adopts  the  bill  as  a  part  of 
the  affidavit.  Idem,        76S 

CARRIERS. 

1.  How  far  they  may  restrict  their  liabilities 
by  contract.  See  Railroad  Companies,  No. 
2,  3,  and 

Va.  &  Tenn,  R,  R.  Co.  v.  Sayers,        328. 

CONFEDERATE  CONTRACTS. 

1.  A  Confederate  contract  for  the  sale  and 
purchase  of  land  in  May  1863,  upon  a  credit 
of  one,  two  and  three  years,  in  which  it  was 
held,  that  the  value  of  the  land  at  the  time  of 
the  contract  was  the  most  just  measure  of 
recovery ;  and  one-third  of  the  purchase 
money  having  been  paid,  the  vendor  must 
pay  two  thirds  of  the  value  of  the  land  at  the 
time  of  the  sale,  with  interest. 

Mott  V.  Carter's  adm'r,  127 

2.  When  and  how  a  person  acting  as  agent 
of  a  foreign  party  during  the  war,  is  to  be 
charged  with  money  of  the  principal  collected 
by  him.     See  Agents,  No.  3,  4,  5,  and 

McVeigh  v.  The  Bank  of  the  Old  Do- 
minion, 188 

1019  '3.  In  April  1862  P,  at  the  request  of 
A,  paid  to  the  bank,  a  note  for  an  ante- 
war  debt  of  A,  which  had  been  protested  for 
non-payment,  paying  the  bank  the  nominal 
amount  with  Confederate  money,  and  A  gave 
P  his  note  for  the  amount  with  interest,  pay- 
able in  one  year.  The  debt  of  A  to  P  is  a 
Confederate  debt,  and  is  to  be  scaled  as  of 
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the  date  of  the  note,  and  not  as  of  the  date  of  that  in  cases  specified  the  parties  to  negod- 

its  maturity.  able  notes,  bills  and  checks,  payable  in  sack 

Ashby^s  adm^r  &  als,  v.  Porter  &  cities  and  towns    (as  before  specified)  sbiS 

a/5.,                                                          455  I'emain    bound  after  the  maturity  of  sack 

4.  A  sale  of  land  by  executors  in  October  notes  &c.,  without  demand,  protest  or  notke, 
1862,  held,  upon  the  time  of  sale,   the  sur-  ^* J^]^^  requirements  of  the  law   m  that 

rounding  circumstances  and  the  evidence,  to   ^^^^^  ^^^  i?^^°  *^Ti*^w^r  ^'^^:  ^' "  ^  "^"^ 
have  been  made   with   reference  to  Confed-   «?ade  and  discounted  before  its  passage,  xa 

€rate  treasury  notes  as  the  standard  of  value,  Tiu    ??  ?5  *i*lt  PJ^^^^^^?  ?}}^%  constitnt«m 

and  therefore  that  the  purchase  money  was  ^f  *^®  Y^lf^"^  ®^**^'  ^^l?^  declares  that  no 

to  be  scaled  as  of  the  date  of  the  sale.  «*^^*«  jj^^^l    P^^s  any  ;*law   impairing   tlur 

--             -J       ,                rr         I.          .  obligation  of  contracts." 

Moore    &    als,     v.     Harnsberger's  ^               n     l     r  tr            ^          ,w, 

ex*ors                                                     667  farmers  Bank  of  Va.   v.    GunneWs 

*  adfn*x,                                                     131 

5.  An  offer  by  a  purchaser  to  one  of  the  a  ns\.  r^-t.  -^  ^  ^r  e  %*  *. 
executors,  a  short  time  after  it  fell  due,  to  .J'  ^^«  ^H^  ^"°f  ^  ^^  ^''''^^^^  ^"^.^^^^ 
pay  the  first  bond  due  for  the  purchase  money,  ^t?'  "?^«^  *^^5^?'"^«''  ^^  **»«  city  and  the  cob- 
he  not  showing  any  money,  was  not  a  good  st'tution  of  Virginia,  to  assess  the  expense, 
tender.  Idem,  667  ^^  ^  PfJ*  ^^  *^^  expense,  of  paving  a  street 
^    T      A      ..  ^o^«  ^  1     J    X    T%dtn/w>        ^  upon  the  owners  of  the  property  on  the  Street, 

6.  In  April  1862  F  lends  to  D  $7,000,  and  in  the  ratio  of  the  front  foot  of  their  1^ 
takes  his  bond  payable  m  six  years  m  current  facing  the  street. 

money  of  Virginia  payable  semi-annually.  a7^-,/u/a  /-j*  '       trn-                                 ••< 

For  the  loan  D  receives  the  checks  of  F  on  a  ^"^^"'^  ^^^^  "•  ^"*''                             224 

bank   which    is    then    paying    Confederate  r»rk"Mn^x>  a  r»T»Q 

money.    Nothing  is  said,  either  before  or  at  CUJN  iKACIb. 

the  time  of  the  loan,  as  to  the  kind  of  money  1-  During  the  year  1861  slavery  was  recor 

in  which  the  bond  is  to  be  paid,  except  what  ^^^^^  as  existing,  both  by  the  United  Sutet 

is  stated  in  the  bond.     D  pays  the  interest  in  and  Missouri,  and  slaves  owed  no  alliance 

Confederate  money  up  to  1864.     In  September  to  either ;  and  there  could  l)e  no  demand  for 

of  that  year  he  offers  to  pay  the  interest,  but  t^^cir  services  by  the  United  States  or 

F  refuses  to  receive  the  money.    In  Decem-  1020  the    state,   which    would  'occasion  a 

ber  1865,  1866,   1868  and  February  1869,   D  failure  in  part  of  the  consideration  of 

made  payments  on  the  bond.    Hbld  :  the  notes  given  for  their  hire. 

^^,  ..        ^^^.          ^      ^        ^  ,  Booker  v.  Kirkpairick,                            1« 

1.  This  IS  a  Confederate  contract,  and  is  ^   n%    ^                ^        'xi.  x>         ^       -^•_. 

to  be  scaled  as  of  the  date  of  the  contract.        ?:  ^  ^*^7^  8^^^*  with  R,  and  notiimg  is 
FuUz  V.  Davis,  903  said  as  to  the  compensation  which  R  is  to 

^_  ^  .   \       X.  xx.^^T^   receive  for  their  Storage.    The  law  implies  i 

2.  In  ascertaining  the  amount  still  due  F  contract  that  R  shall  be  paid  a  reasonable 
on  the  bond,  the  value  of  the  bond  in  gold  compensation  therefor,  unless  there  be  some- 
at  Its  date  IS  first  to  be  ascertained,  then  thing  in  the  relation  of  the  parties,  or  die 
interest  IS  to  be  charged  upon  the  amount  circumstances  of  the  case  which  precludes  the 
so  ascertained,  up  to  the  time  of  the  first  j^jea  of  such  compensation;  in  which  case 
payment,  and  the  premium  on  the  gold  is  there  would  be  an  implied  agreement  or 
then  to  be  added  to  it,  and  the  payments  understanding  that  no  compen^ition  was  to 
deducted   at   their  nominal  amount,  from    ^^  paid 

the  amount  so  ascertained.       Idem,        903  j^^a's  adm'x  v.  Trotter  6f  Bro.,  S& 

CONFIDENTIAL  RELATIONS.  3.  In  assumpsit  by  T,  a  resident  of  Staim- 

1.  A  bequest  in  favor  of  an  attorney  who  *°°»  against  R  to  recover  the  value  of  ccrtaiB 
writes  the  will  is  not  necessarily  invalid.  "'.^°"l*.*^^i?.^  tobacco  which  T  had  stored 

D^^ri^ti  /^     /,         T^u         »         »     j^  with  R  m  Winchester  in  July  1864,  and  which 

Rtddell  <5f  als,  v.  Johnson^ s  exW  <5^  R  had  sold  for  Confederate  money.    If  the 

^^•^•'  •    ^^2  tobacco  was  deposited  by  T  with   R,  who 

2.  A  case  in  which  a  large  bequest  to  the  received  the  same  into  his  warehouse  os 
attorney  who  wrote  the  will  was  held  to  be  storage,  for  a  compensation  to  be  paid  to  hin 
▼alid.                                                  Idem,        162  by  T,  and  agreed  in  consideration  thereof  to 

rn^iQTTTTTTTn^rAT  TTV  m?  T  A  w  ^®^P  *^®  ^^""^  ^^  ®*^^®  ®°  account  of  T,  and 

CONSTITUTIONALITY  OF  LAW.  subject  to  his  order,  until  T  should  demand 

1.  The  ordinance  of  the  city  of  Richmond   the  same,  and  then  deliver  it  to  T's  oider; 

laying  a  license  tax  on  telegraph  companies  and  if    R  failed  to  keep  the    tobacco  and 

doing  business  in  the  city,  is  constitutional,   deliver  it  up,  he  thereby  became  liable  to  pay 

See  Richmond  No.  1,  and  to  T  the  damages  sustained  by  such  breadi 

Western    Union    Telegraph    Co,    v.  of  the  contract;  though  R,  before  demand  by 

City  of  Richmond  1       '  ^  tobacco  of  T  as  well  as  his  own, 

/>    n^v         i.     *  13*  V.     '       />o    ^  £>»»/%     ^   ^       ^  because  of  his  apprehension  that  the  Unum 

15^',  ^^o^^\ol  f  ?™?^i,^'  ^P'  ^^^^  ^\  ^o'-<^««  ^^'•^  about  to  occupy  said  town,  and 
1871-^72.  ch.  124,  §  9,  which  creates  a  Special   ^ould  search  his  house  aid  seize  said  to^ 

Courtof  Appeals  to  consist  of  three  judges  of  bacco;  and  said  forces  did  after  their  occs- 

the  circuit  courts,  is  constitutional.  potion  search  R's  house  for  tobacco. 

Boiling  V.  Lersner,  36  /^^^^         ^ 

3.  The  ordinance  of  the  Virginia  conven-       4.    See   Usury  No,  1,  and 
tion  passed  June  24th,  1861,  which  provides  Coffman  &  Bruffyy.  Miller  &  Co., 
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CONVEYANCES— FRAUDUI.KNT. 

1.  A  deed  of  trust  to  secure  dona  Jide  credit- 
ors, which  conveys  land,  horses,  cattle,  &c., 
farming'  implements,  household  and  kitchen 
furniture,  growing-  grain  and  vegetables,  the 
grantor  to  retain  possession  three  years,  by 
paying  interest  on  the  debts  secured,  is  not 
fraudulent  per  se,  though  made  without 
the  knowledge  of  the  creditors  secured. 

Sipe  V.  Barman  6f  als.,  563 

2.  Nor  does  the  execution  of  the  deed  pend- 
ing a  suit  against  the  grantor,  by  a  creditor 
not  secured  by  it,  and  a  short  time  before  the 
term  at  which  it  was  probable  judgment 
would  be  rendered  against  him,  render  the 
deed  fraudulent.  Idem^        563 

3.  Nor  does  a  provision  in  the  deed  author- 
izing a  sale  of  the  property  within  three 
years  at  the  instance  of  the  grantor,  render 
the  deed  fraudulent.  Idem^        563 

4.  If  there  was  a  fraudulent  intent  in  the 
grantor  in  making  the  deed,  (of  which  there 
is  no  evidence  in  this  case),  as  the  deed  is  not 
fraudulent  on  its  face,  and  the  trustee  and 
the  creditors  secured  by  it  had  no  knowledge 
of  its  execution  until  it  was  done,  they  can- 
not be  affected  by  such  fraudulent  intent ; 
and  the  deed  is  valid.  Idem,        563 

5.  D  recovered  a  judgment  against  R  in 
July  1868.  In  March  1871  R  executed  a  deed 
of  homestead,  which  embraced  all  his  per- 
sonal property  ;  and  on  the  10th  of  August 
1871  he  conveyed  the  property  to  P,  in  trust 
for  his  wife  and  children.    Hbi«d  : 

1.  The  declaration  of  homestead  by  R, 
having  been  made  after  D  recovered  his 
judgment,  was  null  and  void  as  to  D*s  judg- 
ment. 

Russell  V.  Randolph  6f  als.,  70S 

2.  The  deed  of  R  to  P,  being  not  upon  a 
consideration  deemed  valuable  in  law,  and 
having  been  made  after  the  judgment,  was 
null  and  void  as  to  D's  judgment. 

Idem,        705 

3.  Under  §  2,  ch.  179,  of  the  Code  of  1860, 
D,  without  having  sued  out  execution  at 
law,  might  impeach  by  a  suit  in  equity  the 
deed  of  homestead  and  the  deed  of  trust. 

Idem,        70S 

6.  M  and  H,  with  others,  were  the  sureties 
of  J  as  sheriff,  who,  in  1865,  was  dead  and 
insolvent.  In  January  1866  B  recovered  a 
judgment  against  H  as  surety  for  J,  and  in 
April  1866  B  recovered  a  like  judgment 
against  M.  M  was  an  old  man,  not  able  to 
provide  for  himself,  and  there  were  several 
judgments  against  him.    In  March  1866  he 

.  conveyed  to  his  nephew  T,  all  his  real  estate, 
worth  about  $2,100,  in  consideration  of  $50 
he  owed  T,  and  thatT  would  provide  for  him 
during  his  life  ;  T  not  knowing  of  the  judg- 
ment against  H,  or  that  M  was  a  surety  of  J. 
T  paid  off  the  judgments  against  M  to  the 
amount  of  $687.60,  and  paid  for  the  support 
of  M,  after  the  deed  and  before  March  1869, 
about  $1,300.     In  March  1869  H  files  his  bill 

against  M  and  T,  to  set  aside  the  deed 
102 1   on  the  *ground  of  fraud ;  and  T  answers 

and  denies  fraud  in  himself,  or  any 


knowledge  of  a  fraudulent  intent  on  the  part 
of  M.    Hbi^d  : 

1.  Equity  would  vacate  the  deed  and  hold 
the  land  liable  to  the  creditors  of  M  if  they 
interposed  in  due  time  in  asserting  their 
claims. 

Henderson  v.  Hunton,  926 

2.  But  the  creditors  of  M  having  "failed  to 
assert  their  demands  against  the  property 
until  T  had  made  considerable  advances  for 
the  support  of  M,  in  performance  of  his  con- 
tract, the  deed  is  a  valid  securitv  to  the  ex- 
tent of  these  advances.  Idem,        926 

3.  A  conveyance  on  such  a  consideration 
is  not  to  be  regarded  in  law  as  merely  vol- 
untary ;  and  the  courts  will  not  pronounce 
the  consideration  inadequate,  unless  it  is 
manifest  that  the  services  to  be  rendered 
and  the  expense  to  be  incurred  are  grossly 
disproportioned  to  the  value  of  the  prop- 
erty. Idem,        926 

4.  Such  agreements  are  treated  as  founded 
on  a  valuable  consideration  ;  and  conse- 
quently they  are  only  fraudulent,  so  far  as 
the  grantee  is  concerned,  when  mala  fides 
is  justly  attributable  to  him:  he  must  be 
cognizant  of  the  fraudulent  intent  of  the 
grantor,  if  there  was  such  intent. 

Idem,       926 

5.  When  there  is  actual  fraud,  t>oth  par- 
ties participating,  a  deed  is  utterly  void  ab 
initio,  and  is  not  permitted  to  stand  as  se- 
curity for  any  purpose.  The  fraud  infects 
the  whole  transaction.  Idem,        926 

6.  When  the  deed  is  merely  constructively 
fraudulent,  or  when  it  appears  that  the 
grantee  has  acted  bona  fide,  and  did  not 
participate  in  the  fraud,  the  deed  is  per- 
mitted to  stand  as  a  security  for  what  is 
justly  due  to  the  grantee,  or  for  advances 
made  by  him  subsequent  to  its  execution. 

Idem,        926 

7.  A  bona  fide  deed,  in  consideration  of 
future  support,  though  voidable  at  the  suit 
of  creditors,  is  not  void.  The  legal  title 
vests  in  the  grantee  by  operation  of  the 
deed,  good  against  all  the  world,  except 
creditors;  subject  to  be  divested  by  them  if 
they  impeach  it  in  due  time.  But  the  title 
remains  in  the  grantee  until  the  deed  is 
vacated  ;  and  when  vacated,  it  is  not  void 
ab  initio,  but  only  from  the  time  of  the  de- 
cree. Idem,        926 

8.  The  amount  paid  by  T  is  so  nearly  the 
value  of  the  property  that  the  bill  of  H 

'should  be  dismissed.  Idem,        926 

CORPORATIONS. 

1.  Corporations  are  to  be  deemed  and  taken 
as  persons,  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of 
natural  persons  expressly  included  in  the 
statute. 

Western  Union  Telegraph  Co,  v.  City 
of  Richmond,  \ 

2,  Corporations  which  derive  their  exist- 
ence, and  exercise  their  franchises,  under 
authority  of  State  laws,  but  are  employed  by 
the  national  government  for  certain  duties 
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and  services,  whilst  congress  may  exempt 
them  from  any  state  taxation  which  will 
really  prevent  or  impede  such  services,  yet 
in  the  absence  of  legislation  by  congress  to 
indicate  that  exemption  is  deemed  essential 
to  the  performance  of  governmental  services, 
it  cannot  be  claimed  on  the  mere  ground  that 
the  corporation  is  employed  as  an  agency  of 
the  government.  And  the  tax  may  be 
either  upon  the  property  or  business  of  the 
corporation.  Idem,         1 

3.  The  cases  recognize  a  distinction  between 
taxation  of  the  property  belonging  to  a 
private  corporation  employed  by  the  govern- 
ment, and  taxation  of  the  instrumentalities 
or  means  of  the  government  in  the  possession 
of  such  corporations.  The  state  may  tax  a 
banking  institution ;  but  it  cannot  tax  the 
currency  or  the  government  bonds  belonging 
to  such  bank.  It  may  tax  the  railroad,  but 
not  the  mail,  or  munitions  or  other  property 
of  the  government.  It  may  tax  the  contractor 
with  the  government  though  not  the  con- 
tracts. Idem^         1 

4.  A  corporation,  except  when  it  is  other- 
wise provided  in  its  charter,  expressly  or  by 
clear  implication,  in  the  use  of  its  property, 
the  exercise  of  its  powers  and  the  transaction 
of  its  business,  stands  upon  the  same  footing 
as  individuals,  and  is  subject  to  the  same 
control  under  the  police  powers  of  the  state 
or  a  municipal  corporation. 

Richmond,  Fred'g  &  Pot,  R,  R,  Co. 
V.  Cily  o/  Richmond f  83 

1022  *COURTS. 

1.  The  former  County  courts  being 
courts  of  general  jurisdiction  had  authority 
to  remove  and  appoint  a  trustee  for  a  married 
woman  and  her  children.  And  the  court 
having  made  such  an  order  on  the  request 
of  the  married  woman,  with  the  assent  of 
the  trustee  given  in  court,  the  order  is  valid, 
though  made  without  either  bill  or  petition. 

Shelton  Y./ones*  adm*x  6f  als,,  891 

2.  If  the  children,  not  having  been  parties 
to  the  proceeding,  might  have  had  it  set 
aside,  they  having  acquiesced  in  it  for  a  long 
period,  the  parties  to  the  bond  given  by  the 
appointed  trustee  cannot  avoid  the  order  on 
that  ground.  Idem,        891 

3.  The  County  court  being  a  court  of 
general  jurisdiction,  the  validity  of  its  order 
in  the  removal  and  appointment  of  a  trustee 
cannot  be  questioned  in  any  collateral  pro- 
ceeding. Idem,        891 

4.  The  acts  of  the  clerk  done  in  presence 
of  the  court,  and  under  its  supervision,  must 
be  taken  to  be  done  by  the  direction  of  the 
court;  and  is  the  act  of  the  court. 

Mesmer*s  case,  976 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  An  indictment  for  felony  contains  three 
counts,  and  on  the  trial  of  the  prisoner  he  is 
found  guilty  on  the  third  count.  He  is  enti- 
tled to  a  judgment  of  acquittal  on  the  first 
and  second  counts.  Pagers  case,  943 


2.  On  a  count  in  an  indictment  for  bonuBg 
a  barn  and  stable,  being  an  outhonte  not 
adjoining  the  dwelling  house,  nor  nndcr  tbe 
same  roof,  but  some  persons  nsuallj  kidgiii; 
therein  at  night,  viz.,  &c.,  the  priaoiier  it 
found  guilty  and  sentenced  to  be  hnng.  Tbe 
appellate  court  will  reverse  the  judgment; 
but  as  the  count  does  charge  the  burning  of 
a  bam  and  stable,  which  is  punishable  bj 
imprisonment  in  the  penitentiary*  under  |5 
of  the  ch.  188,  of  the  Code  of  1873,  the  addi- 
tional description  of  the  bam  in  tbecooot 
may  l>e  rejected  as  surplusage,  and  he  will 
be  remanded  to  be  tried  for  the  oflfence  noder 
that  5th  section.  Idem,       9U 

3.  How  grand  juries  may  be  made  up,  and 
by  what  order  of  the  court.  See  Grand  Juries^ 
No.  1,  and  Mesmer's  case^  Tt^ 

4.  When  the  appellate  court  ^will  not  revene 
the  judgment  in  a  case  of  murder.  See 
Appellate  Court,  No.  8,  and 

HowelVs  case,  99S 

DECREES. 

1.  When  ward  and  sureties  of  the  gnardiu 
not  bound  by  a  decree.  See  Executors  & 
Administrators,  No.  2,  and 

Smith  &  als.  v.  Gregory,  2tt 

2.  When  decree  obligatory  on  all  courts. 
See  Liens,  No.  3,  and 

Russell  V.  Randolph  6f  als.,  705 

3.  ^e^  Judicial  Sales,  No.  5,  and 

Myers  v.  Nelson  &  als.,  73 

4.  What  order  of  a  County  court  cannot  be 

Questioned  in  any  collateral  proceeding.  See 
lourts.  No.  1,  2,  3,  and 

Shelton  v.  /ones*  adm,*x  6f  als.,  8W 

5.  When  decision  of  the  Special  Conrt  of 
Appeals  concludes  all  the  previous  proceed- 
ings. Sec  Appeals — Special  court  oJ—lAo.  3. 
and  Boiling  v.  Lersner,  36 

6.  When  the  appellate  court  may  amend 
and  affirm  a  decree.  See  Appellate  Cimrt, 
No.  2,  3,  and 

Peters  v.  Neville* s  trustee  &  als.,       519 

DEEDS. 

1.  As  to  priorities  of  deeds  of  trust  and 
judgments.  See  Trusts  &  Trustees,  No.  1. 
2,  3, 5,  and  Eacho  v.  Cosby,  112 

Blackford  &  als.,  trustees,  v.  I/ursi 

&  als.,  aoi 

As  to  the  place  of  recording  deeds  of  tmst 
See  Trusts  &  Trustees,  No.  4,  and 

Idem,       203 

2.  As  to  deeds  fraudulent^^r  5^  or  otherwise 
— See  Conveyances — Fraudulent,  No.  1. 2.3;» 
4,  and  Sipe  v.  Barman  6f  als.,  563 

3.  What  deeds  by  wife  to  or  for  her  hus- 
band and  children,  invalid.  See  Husband  i^ 
Wife,  No.  4,  5,  6,  7,  and 

Sivitzer  v.  Switzer,  574 

4.  How  deeds  in  consideration  of  fntnre 
support,  not  fraudulent,  will  be  treated  at 
the  suit  of  creditors  of  the  grantor.  See 
Conveyances — Fraudulent,  No.  6,  and 

Henderson  v.  Hunton  &  als.,  ^ 
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5.  Deed  from  husband   to  wife  not 
I023  'fraudulent,  though  void  at  law  is  valid 
in  equity. 

Sayers  <5f  als.  v.  fVall  &  als.,  354 

DYING  DECLARATIONS. 

1.  J  receives  wounds  in  a  fig^ht  with  S  on 
the  8th  of  January,  and  on  that  night  he 
expects  to  die  very  soon,  and  makes  certain 
statements  in  relation  to  the  fight.  He  lives 
until  the  18th,  encouraged  by  his  physician, 
to  entertain  some  hope  of  recovery,  and  prob- 
ably having  some  hope.  On  the  trial  of  S 
for  the  murder  of  J,  the  statements  of  J  on 
the  8th  of  January  are  competent  evidence  as 
his  dying  declarations.    Swisher's  case,    %3 

■ 

EQUlTABIyEJ  DEB^ENCES. 

A  &  J,  partners,  give  two  notes  to  R. 
They  both  die,  A  being  the  survivor.  At  the 
death  of  A  both  notes  are  barred  by  the 
statute  of  limitations.  After  the  death  of 
A,  R  knowing  that  the  notes  were  barred  by 
the  statute,  fraudulently,  or  under  a  mistake 
of  the  law,  represents  to  B,  his  administra- 
trix, that  said  notes  are  unpaid,  and  are  valid 
and  in  full  force  in  law  against  the  estates  of 
A  &  J,  and  proposes,  that  if  B  will  give  her 
bond  to  R  for  one-half  the  amount  of  the 
notes,  R  will  settle  the  other  half  with  J's 
representative,  who  is  R's  daughter ;  and 
thereupon  B  trusting  to  these  representa- 
tions, executes  her  bond  to  R  for  the  amount 
of  one-half  of  the  notes.    Hbi<d  : 

1.  If  this  was  a  misrepresentation  of  the 
law,  still  it  is  a  case  in  which  equity  will 
relieve  B  ;  and  the  defence  may  be  made  at 
law  by  plea  under  the  statute  setting  out 
the  facts. 

Brown  v.  Rice^s  adm*r,  467 

2.  But  it  was  in  truth  a  misrepresenta- 
tion of  a  fact ;  and  the  facts  set  out  in  a 
plea  is  a  good  defence  to  an  action  on  the 
bond  by  R's  adm*x  against  B. 

Idem,        467 

EQUITABLE  JURISDICTION  AND 

REUEF. 

1.  W  is  sued  by  R,  in  debt  on  the  note  of  B 
&  Co.  He  employs  counsel  to  defend  the 
suit,  and  states  to  him  that  he  never  was  the 
partner  of  B  &  Co.,  or  in  any  way  liable  for 
the  debt.  He  lives  in  the  county,  but  pays 
no  further  attention  to  the  case.  At  the  next 
term  of  the  court  the  counsel  examines  the 
docket,  and  though  he  sees  a  case  of  R 
against  B  &  Co.,  he  does  not  suspect  that 
that  is  the  case  against  W,  and  therefore 
does  not  examine  the  papers;  and  no  plea 
being  .entered  the  office  judgment  is  con- 
firmed.   Equity  will  not  relieve  W. 

Wallace  v.  Richmond,  assignee,  67 

2.  In  the  progress  of  a  suit  a  part  of  the 
property  involved  is  sold  under  a  decree  by 
consent,  and  the  proceeds  deposited  in  bank 
to  the  credit  of  the  cause,  and  by  like  consent 
the  rest  of  the  property  is  decreed  to  the 
defendant  upon  her  giving  bond  with  secur- 
ity to  pay  $300,  upon  a  decision  in  favor  of 
the  plaintiff.    If  the  case  was  not  one  of 


which  equity  had  jurisdiction  originally,  yet 
the  court  having  taken  jurisdiction,  and 
taken  possession  of  the  property  and  dis- 
posed of  it,  must  proceed  to  decide  the  case. 

Eachoy,  Cosby,  112 

3.  See  Equitable  Defences,  No.  1,  and 
Brown  v.  Rice*s  adm^r,  467 

4.  A  judgment  creditor  files  a  bill  to  set 
aside  the  deed  of  trust  to  secure  certain  cred- 
itors for  fraud,  and  for  general  relief. 
Though  the  deed  is  held  to  be  valid,  the 
plaintiff  is  entitled  to  the  surplus  after  pay- 
ing the  debts  secured  ;  and  the  bill  should 
not  be  dismissed,  but  under  the  prayer  for 
general  relief  he  is  entitled  to  an  account  of 
the  debts  secured  by  the  deed,  and  to  have  a 
sale  of  the  property. 

Sipe  V.  Earman  &  als,,  563 

5.  M  and  D  as  his  surety,  execute  a  bond 
to  G,  upon  a  settlement  of  an  account  for 
articles  furnished  by  G  to  M.  After  the 
articles  were  furnished  by  G  to  M,  but  before 
the  execution  of  the  bond,  M  conveys  his 
property  in  trust  for  his  wife  and  children, 
subject  to  his  then  existing  debts.  l!^he  debt 
of  M  to  G  for  the  articles  furnished,  was  a 
subsisting  debt  at  the  date  of  the  deed  ;  and 
in  equity  this  debt  was  not  merged  in  the 
bond,  but  the  trust  property  is  liable  for  it. 
And  G  having  recovered  a  judgment  on  the 
bond,  and  execution  being  levied  on  D*s 
property ;  and  there  being  a  suit  in  the  same 
court  by  R's  adm'r  against  M  and  others  and 
G,  to  ascertain  M*s  indebtedness  at  the  date 
of  the  deed,  and  adjust  the  accounts  between 
M's  trust  estate  and  G,  who  is  largely  in- 
debted to  said  estate  for  rents ;  a  bill  by 

1024  D  stating  the  facts,  and  asking  for  *an 
injunction  to  a  sale  under  the  execution 
makes  a  good  case  for  relief. 

Meade  v.  Grigsby's  adm*rs,  612 

6.  A  court  of  equity  will  correct  a  mistake, 
clearly  proved  by  parol  evidence,  in  an  agree- 
ment for  the  sale  and  purchase  of  real  estate  ; 
and  this,  whether  the  contest  is  between  the 
vendor  and  purchaser,  or  the  vendor  and  cred- 
itors of  the  purchaser. 

Mauzy  v.  Sellars  6f  als,,  641 

7.  See  Liens,  No.  3,  and 

Russell  V.  Randolph  6f  als.,  705 

8.  See  Conveyances — Fraudulent,  No.  6, 
and 

Henderson  v.  Hunion  &  als.,  926 

EQUITIES. 

1.  C  contracts  with  M  for  the  purchase  of 
land,  and  pays  a  small  part  of  the  purchase 
money ;  but  he  does  not  have  his  contract 
recorded.  The  land  is  sold  under  a  deed  of 
trust  given  by  M,  and  purchased  by  J,  who  is 
a  creditor  of  M;  and  without  notice  of  C's 
contract,  J  obtains  from  M  an  assignment  of 
the  balance  of  the  purchase  money  after  satis- 
fying the  debt  secured  by  the  deed  of  trust, 
in  payment  of  M's  debt  to  him.  J's  right  to 
the  surplus  of  the  trust  fund  in  the  hands  of 
the  trustee,  is  superior  to  that  of  C,  to  l)e  re- 
imbursed for  the  purchase  money  he  had 
paid  M. 

Marshall  &  al,  v.  Cross  &  al,,  679 


339 


26  GRATT. 


Virginia  Rbports,  Annotated. 


INDEX 


2.  For  equities  between  the  vendor  of  land 
and  judgment  creditors  of  the  purchaser,  see 
Vendor  &  Purchaser^  No.  11,  and 

Coffman  v.  Niswander  <5f  als.,  737 

EVIDENCE. 

1.  The  statements  of  agents  of  a  railroad 
company,  as  to  the  condition  of  the  brakes  on 
the  cars,  or  as  to  the  condition  of  the  road  at 
the  place  where  an  accident  occurred,  said 
statements  having  been  made  some  time  be- 
fore, and  some  time  after  the  accident,  and  at 
some  miles  from  the  place,  are  not  a  part  of 
the  resgesU^  and  are  not  competent  evidence 
for  the  plaintiff  in  a  suit  against  the  com- 
pany to  prove  negligence  in  the  company. 

Va,  df  Tenn,  R.  R.  Co.  v.  Sayers,        328 

2.  In  an  action  of  assumpsit  by  T  against 
R  to  recover  the  value  of  goods  stored  by  T 
with  R,  the  receipt  of  R  for  the  goods  is  com- 
petent evidence  for  T,  and  an  account  of  the 
sales  of  the  goods  copied  from  the  books  of 
R  with  his  assent  and  in  his  presence,  and 
acknowledged  by  him  to  be  correct,  is  compe- 
tent evidence  for  T,  as  original  and  not  sec- 
ondary evidence. 

Rea's  adm'x  v.  Trotter  &  Bro.,  585 

3.  In  an  attachment  suit  by  F  against  M, 
there  is  no  service  of  process  on  M,  or  order 
of  publication ;  but  there  is  a  declaration  in 
assumpsit  with  a  special  and  general  count ; 
and  counsel  appears  for  him  and  pleads ;  and 
the  cause  is  tried  by  a  jury  and  a  judgment 
for  F.  The  record  affords  at  least  prima 
facie  evidence  that  the  counsel  was  author- 
ized to  appear  for  M,  and  defend  the  action. 

Fisher  6f  Bro.  v.  March,  765 

4.  What  is  evidence  of  notice  to  insurer  of 
loss.     See  Insurance,  No.  3,  and 

West  Rockingham  Mutual  Ins,  Co,  v. 
Sheets  &  Co,,  854 

5.  See  Dying  Declarations,  No.  1,  and 
Swisher's  case,  903 

EXCEPTIONS— Bii,!,  OF. 

1,  If  no  notice  is  given  of  an  intention  to 
except  to  a  ruling  of  the  court  made  upon  the 
trial  of  a  cause,  until  the  jury  come  into  court 
with  their  verdict,  it  is  too  late  to  except. 

Peery's  adm'r  v.  Peery,  320 

EXECUTORS  AND  ADMINISTRATORS. 

1.  J,  executor  of  G,  settles  his  accounts  in 
1860,  and  is  found  indebted  to  his  testator's 
estate.  He  then  qualifies  as  guardian  of  the 
legatee  of  the  testator,  and  closes  on  his  books 
his  executorial  account,  and  opens  a  guard- 
ian's account ;  and  transfers  the  balance  due 
from  him  as  executor  to  his  debit  as  guard- 
ian. At  this  time  he  has  no  property  of  his 
testator's  estate  in  his  hands.  He  afterwards 
in  1863,  lays  his  account  before  a  commis- 
sioner, and  requests  him  to  settle  it  as  an  ac- 
count as  guardian ;  but  the  commissioner 
settles  it  as  an  executorial  account ;  and  it  is 
returned  to  the  court  as  such.    Hbi^d  : 

1.  The  executor  could  not  transfer  his  in- 
debtedness as  executor  to  himself  as  guard- 
ian, so  as    to   exonerate    his  sureties   as 


executor  from  liabilty  to  the  lega.tee  for  the 
amount. 

Smith  <Sf  als,  v.  Gregory ^  M 

1025      *2.    The    account    returned   by  tbe 

commissioner,   is   to   be  looked  to  m 

showing  in  what  character  J  held  theaiaelB 

of  the  estate.  fdetm,       M 

2.  In  1866  J  has  a  suit  brought  by  his  ward, 
by  her  next  friend,  against  him,  as  execator 
and  guardian,  for  the  settlement  of  hit 
accounts,  and  a  commissioner  reports  the 
executorial  account  up  to  January  1863,  and 
then  opens  a  guardian's  account  from  thai 
day,  and  transfers  the  balance  due  from  J  at 
executor  to  him  as  guardian  ;  and  the  repoct 
is  confirmed  by  the  court.  The  ward  haviof 
had  no  agency  in  bringing  or  conducting  the 
suit,  and  the  sureties  of  the  guardian  not 
having  been  parties,  neither  the  ward  nor  the 
sureties  are  t>ound  by  it.  Idem^       241 

3.  M  by  his  wilt  gives  his  execator  disciv- 
tion  to  sell  his  whole  real  and  personal  estate. 
He  lends  it  to  his  wife  for  the  support  of  her 
self  and  his  daughter  ly,  until  the  daughter 
attains  lawful  age  or  marries ;  and  then  sajt: 
Should  my  wife  not  marry,  I  wish  whea  L 
comes  of  age  or  marries,  one-half  of  my  estate 
to  go  to  my  wife  for  life  and  the  other  hall 
to  L  absolutely  ;  and  at  the  death  of  my  wife 
the  other  half.  He  appoints  J  his  execator. 
The  executor  pays  the  debts,  and  sells  tiic 
whole  estate  at  public  auction,  nearly  all  of 
which  is  bought  by  the  widow  ;  and  he  taks 
her  bond  for  the  amount.  He  afterwanh 
settles  his  accounts  and  is  charged  with  Uk 
amount  of  the  sales,  and  then  settles  witfatke 
widow  and  takes  her  receipt  for  the  amoat 
of  her  purchases.  L/  marries,  and  she  and  her 
husband  sue  J  and  claim  one- half  the  amoast 
reported  against  him  at  once,  and  security  for 
the  other  half  to  be  paid  on  the  death  of  the 
widow.    Hbi,d  : 

1.  The  will  does  not  create  a  trust  of  the 
estate  in  the  executor.  And  when  be  had 
paid  the  debts  he  properly  turned  over  the 
remainder  of  the  property  to  the  widow; 
and  her  receipt  was  a  discharge  to  him.  Hia 
taking  her  bond  did  not  affect  his  respouii- 
bility.  Mason  v.  Jones  <Sf  vrife^       271 

2.  Having  properly  turned  over  the  proi^ 
erty  to  the  widow,  who  was  the  life  tenaot, 
his  o£5ce  was  fully  discharged,  and  he  ia 
not  liable  to  Iv,  who  took  in  remainder. 

Idem^       271 

4.  H  recovers  a  judgment  against  W  and  P. 
Afterwards  W  and  H  die,  and  K  qualifies  aa 
the  executor  of  W  and  administrator  of  VL 
As  administrator  of  H,  K  sues  out  a  scin 
facias  to  revive  the  judgment  against  P,  the 
surviving  obligor,  and  P  appears  and  files  a 
general  plea  of  payment,  without  stating  tke 
nature  of  the  payment.  He  proves  that  H, 
in  his  lifetime,  assigned  the  judgment  to  Ol 
who  was  a  debtor  of  T,  who  was  a  debtor  d 
W  ;  and  that  under  an  agreement  between  P 
and  T  that  T  would  take  in  payment  of  hk 
debt,  any  debt  on  W  which  K  would  take  ia 
payment  of  T's  debt  to  W,  D  obtained  this 
judgment  from  H,  and  assigned  it  to  K,  who 
credited  it  on  T's  debt  to  W,     There  waa  a 
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▼erdict  for  the  defendant,  and  on  motion  for 
a  new  trial,    Hbi«d  : 

1.  The  evidence  should  have  been  ex 
eluded  from  the  jury,  the  defendant's  plea 
not  describing*  the  payment  so  as  to  give 
plaintiff  notice  of  its  nature,  as  required 
by  the  statute.  Code  of  1860,  eh.  172,  §  4. 

Peery^s  adrnW  v.  Peery^  320 

2.  IC  having  taken  the  assignment  to 
himself,  and  credited  the  amount  upon  the 
debt  due  from  T  to  W,  he  made  himself 
liable  to  his  testator's  estate  for  the  amount; 
bnt  having  taken  the  assignment  to  him- 
self, he  was  the  owner  of  the  judgment,  and 
might  as  administrator  of  H  maintain  the 
sdre  facias  to  revive  the  judgment  at  law. 

Idem^        320 

3.  The  arrangement  does  not  constitute  a 
payment  of  the  judgment  at  law,  though  it 
may  constitute  grounds  of  equities  between 
W  and  P.  Idem,        320 

5.  G  brings  a  creditor's  suit  against  the 
executrix  of  S,  to  subject  the  estate  of  S  to 
satisfy  a  judgment.  The  order  of  the  court 
was  destroyed,  but  some  of  the  papers  were 
preserved ;  and  it  was  proved  by  a  witne  s 
that  G-  recovered  a  judgment  against  the  R 
T.  Co.  and  issued  an  execution  upon  it ;  and 
then,  at  the  instance  of  S,  sued  out  a  sugges- 
tion against  him  as  a  debtor  of  the  Co.,  and 
that  S  appeared  in  court  and  acknowledged 
his  indebtedness  to  the  Co.,  and  judgment 
was  rendered  against  him.  The  proceedings 
in  both  cases  to  the  judgments  are  endorsed 
on  the  papers  preserved.  An  account  taken 
in  the  cause  showed  the  executrix  indebted 
to  the  estate  for  considerably  more  than  the 
claim  of  the  plaintiff,  beside  large  assets  in 

her  hands ;  and  an  inquiry  ordered  as 

1026  *to  the  debts  of  S  was  not  acted  on,  no 

other  creditor  making  claim.     Hbld  : 

1.  G  is  entitled  to  recover  his  debt  from 
the  estate  of  S. 

Shands*  ex*x  v.  Grove  <2f  al,,  652 

2.  The  proceeding  being  against  the  es- 
tate of  S  as  the  debtor  of  G,  the  Co.  was  not 
a  necessary  party.  Idem^        652 

3.  No  other  creditor  having  presented  a 
claim,  and  the  executrix  not  having  insisted 
upon  an  enquiry,  a  personal  decree  against 
her  will  not  be  reversed  for  the  want  of 
such  enquiry,  upon  the  objection  first  made 
in  the  appellate  court.  Idem,        652 

6.  The  personal  representative  of  an  ac- 
commodation endorser  of  a  negotiable  note 
protested  for  non-payment,  can  only  acquire 
the  note,  whether  by  purchase  or  payment, 
in  his  fiduciary  character. 

Burton  v.  Slaughter,  914 

7.  The  personal  representative  of  the  ac- 
commodation endorser  of  a  negotiable  note 
protested  for  non-payment,  cannot  in  any 
event,  either  by  purchase  or  payment,  ac- 
quire larger  rights  than  his  testator  or 
intestate  would  have  had,  had  he  paid  the 
note  in  his  lifetime  and  after  protest. 

Idem,        914 

8.  An  administrator  of  an  accommodation 
endorser  of  a  negotiable  note  protested  for 


non-payment,  taking  up  the  note  after  the 
death  of  his  intestate,  may  maintain  either 
-assumpsit  or  debt  in  his  own  name  against 
the  maker  of  the  note,  for  the  amount  in 
value  he  has  paid  on  the  note. 

Idem,       914 

FAILURE  OF  CONSIDERATION. 

1.  During  the  year  1861  slavery  was  rec- 
ognized as  existing,  both  by  the  United 
States  and  Missouri,  and  slaves  owed  no 
allegiance  to  either ;  and  there  could  be  no 
demand  for  their  services  by  the  United 
States  or  the  state,  which  would  occasion  a 
failure  in  part  of  the  consideration  of  the 
notes  given  for  the  hire  of  slaves. 

Booker  Y,  Kirkpatrick,  145 

FIXTURES. 

1.  The  true  rule  in  determining  what  are 
fixtures  in  a  manufacturing  establishment, 
where  the  land  and  building  is  owned  by  the 
manufacturer,  is — That  where  the  machinery 
is  permanent  in  its  character,  and  essential 
to  the  purposes  for  which  the  building  is 
occupied,  it  must  be  regarded  as  realty,  and 
passes  with  the  building ;  and  that  whatever 
is  essential  to  the  purposes  for  which  the 
building  is  used  will  be  considered  as  a  fix- 
ture, although  the  connection  between  them 
be  such  that  it  may  be  severed  without  physi- 
cal or  lasting  injury  to  either. 

Green  v.  Phillips  &  als.,  752 

FRAUD  AND  MISTAKE. 

1.  What  misrepresentation  whether  of  law 
or  of  fact,  will  be  relieved  in  equity,  and  may 
be  set  up  as  an  equitable  defence  in  an  action 
at  law.     See  Equitable  Defences,  No.  1,  and 

Brown  v.  Price^s  adm^r,  467 

2.  A  court  of  equity  will  correct  a  mistake, 
clearly  proved  by  parol  evidence,  in  an 
agreement  for  the  sale  and  purchase  of  real 
estate ;  and  this,  whether  the  contest  is  be- 
tween the  vendor  and  purchaser,  or  the 
vendor  and  creditors  of  the  purchaser. 

Mauzy  v.  Sellars  &  als,,  641 

3.  When  court  of  equity  will  correct  mutual 
mistakes.  See  Vendor  of  Purchaser,  No.  4, 
and  Hoback  v.  Kilgores,        442 

4.  Sec  Conveyances — Fraudulent,  No.  6, 
and 

Henderson  v.  Hunton  &  als,,  926 

GRAND  JURIES. 

1.  On  the  18th  of  September  1874,  S,  judge 
of  the  Corporation  court  of  W,  issued  his 
order  in  vacation  to  the  clerk  of  the  court, 
directing  that  a  grand  jury  of  ten  citizens, 
&c.,  be  summoned  to  attend  the  court  on  the 
21st  of  September.  Upon  this  order  the  clerk 
issued  bis  warrant  to  the  sergeant  to  summon 
certain  grand  jurors,  naming  them.  Of  the 
list  furnished  the  sergeant  nine  attended  the 
court.  At  the  September  term  of  the  court 
an  order  was  entered  as  follows :  This  day 
came  a  grand  jury,  to  wit :  naming  six  of 
those  who  had  been  summoned  by  the  ser- 
geant ;  who  being  elected,  &c.    Hbi^d  : 

1.  It  is  not  a  valid  objection  to  this  grand 
jury  that   the  list  of  the  jurors  was  not 
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made  out  and  delivered  to  the  sergeant  five 
days  before  the  term. 

Mesmer*5  case,  976 

2.  The  statute  does  not  require  the  or- 
der of  the  judge  to  be  entered  of  record. 

And  when  it  appears  by  the  record 

1027      *that  six  were  elected,  &c.,  it  must 

be  presumed  that  all  this  was  done  by 

direction  of  the  court.  Idem,        976 

3.  The  acts  of  the  clerk  done  in  the  pres- 
ence of  the  court  and  under  its  supervision, 
must  be  taken  to  be  done  by  direction  of 
the  court ;  and  is  the  act  of  the  court. 

Idem^         976 

4.  All  the  statute  requires  is,  that  the 
number  of  grand  jurors  may  be  limited  to 
six  by  the  direction  of  the  court.  It  does 
not  require  that  the  direction  shall  be  mat- 
ter of  record.  Idem^        976 

5.  Nor  is  it  a  valid  objection  to  the  grand 
jury,  that  it  was  composed  of  six  of  the 
nine  summoned  by  order  of  the  court  in 
vacation.  Identy        976 

GUARDIAN  AND  WARD. 

1.  About  1849  M  executed  his  bond  to  E  for 
a  debt  he  owed  him,  without  security.  K 
died  in  1852,  and  A  qualified  as  his  adminis- 
trator, and  as  guardian  of  his  children.  On 
the  1st  of  January  1853  M,  and  K  as  his  surety, 
executed  to  A,  guardian  of  the  legatees  of  E, 
a  paper  intended  to  be  a  bond,  payable  on 
demand,  for  $936.63,  for  the  debt  of  M  to  EJ. 
A  settled  his  accounts  as  guardian,  charging 
himself  with  this  bond.  He  died  in  1867  or 
1868,  when  the  bond  went  into  the  hands  of 
his  administrators,  one  of  whom  offered  it  to 
the  wards ;  but  they  declined  to  receive  it  ; 
when  he  brought  suit  upon  it  against  M  and 
K,  recovered  judgment  in  December  1869, 
which  was  unproductive.  From  the  date  of 
the  bond  to  the  end  of  the  war  M  and  K  were 
in  independent  circumstances.  At  the  end 
of  the  war  M  was  very  much  injured,  but 
still  owned  valuable  land.  K  was  injured  by 
the  war,  but  he  was  able  to  pay  his  debts 
until  1869,  when  his  laud  was  greatly  injured 
by  a  flood.  HBI.D :  The  estate  of  A  is  liable 
to  the  wards  for  the  debt. 

Ergenbright    6f    als,    v.    Amman's 
adm'r  <Sf  als.,  490 

2.  A  guardian  of  infants  may  maintain  a 
suit  for  partition  of  real  estate  held  jointly 
by  the  infants  and  other  adult  parties. 

Zirkle  V.  McCue  6f  als,,  517 

3.  See  Partition,  &  Judicial  Sales  No. 

3,  and  Idem,        517 

4.  Land  of  infants  is  sold  in  1859,  upon  cred- 
its extending  to  January  1862.  Their  guardian 
collected  a  part  of  the  money  in  May  1862, 
and  he  invested  it  in  March  1863,  $3,500  in 
seven  per  cent.  Confederate  bonds,  which 
were  found  after  his  death  enclosed  in  a  pa- 
per endorsed  Wolfe's  heirs;  but  the  bonds 
were  taken  in  his  own  name.     Ubi<d  : 

1.  There  is  no  sufficient  evidence  that  the 
investment  when  made,  was  intended  for 
his  wards. 

Amman's  adm'or  v.  Wolfe  &  aU,        621 


2.  The  debt  due  to  the  wards  beisf  t 
good  ante- war  debt  well  secured,  be  was  not 
authorized  to  collect  in  Confederate  monej, 
and  he  could  not  be  authorized  under  tie 
statute  so  to  invest  it.  Idem,      621 

HOMESTEADS. 

1.  D  recovered  a  judgment  against  R  is 
July  1868.  In  March  1871  R  executed  a  deed 
of  homestead,  which  embraced  all  his  per- 
sonal property ;  and  on  the  10th  of  Aofnat 
1871  he  conveyed  the  property  to  P.  in  tnat 
for  his  wife  and  children.     Hki^d  : 

1.  The  declaration  of  homestead  bj  K. 
having  been  made  after  D  recovered  hia 
judgment,  was  null  and  void  as  to  D's  ddit 

Russell  V.  Randolph  6f  als,,  705 

2.  The  deed  of  R  to  P,  being  upon  i  oot- 
sideration  not  deemed  valuable  in  law,  and 
having  been  made  after  the  judgment,  mi 
null  and  void  as  to  D's  debt. 

Idem,      705 

3.  Under  §  2,  ch.  179,  of  the  Code  of  1860, 
D,  without  having  sued  out  execution  it 
law,  might  impeach  by  a  anit  in  equity  dv 
deed  of  homestead  and  the  deed  of  tnist. 

Idem,      705 

HUSBAND  AND  WIFE. 

1.  In  November  1855  S  made  a  deed  b? 
which  he  conveyed  in  fee  to  his  wife  £,  hi 
entire  real  estate  lying  in  the  county  of  P, 
his  then  residence,  of  about  700  acres;  and 
seven  days  afterwards  acknowledged  the 
deed  in  the  clerk's  office  of  the  county.  At 
that  time  he  owed  no  debts,  and  had  personal 
property,  including  slaves,  amounting  to  ten 
or  twelve  thousand  dollars.  He  aftervanb 
in  the  course  of  business,  contracted  debts; 
and  losing  his  slaves  by  the  results  of  tlie 

war,   his  personal  property  was  not 

1028  sufficient  *to  pay  his  debts.    His  wife 

died  in  1864,  leaving  children.    Hxid: 

1.  The  conveyance,  though  void  at  liw, 
is  valid  in  equity;  and  vests  in  the  wife 
both  the  legal  and  equitable  title  to  the  lani 
as  of  her  separate  estate,  in  which  the  har 
band,  the  wife  being  dead,  is  not  entitled 
to  curtesy. 

Sayers  &  als.  v.  Wall  &  als.,  35» 

2.  Upon  the  death  of  the  wife,  her  hdn 
were  entitled  to  the  immediate  possession 
of  the  land.  Idem,      334 

3.  There  being  no  charge  or  proof  of 
fraud  by  S  in  making  the  deed,  the  snbs^ 
quent  creditors  of  S  have  no  equity  agiimt 
£^  and  her  children, 'to  entitle  them  to  sob- 
ject  the  land  to  the  payment  of  the  debts  of 
S  subsequently  contracted.       Idem,      354 

4.  Though  the  conveyance  is  not  founded 
on  a  valuable,  but  only  on  a  meritorious 
consideration,  in  favor  of  a  wife  and  chil- 
dren, a  court  of  equity  will  give  effect  to  it 
against  subsequent  creditors  of  S. 

Idem,      354 

2.  A  bill  having  been  filed  by  the  crediton 
of  S  to  subject  the  land  to  the  payment  of 
their  debts,  without  alluding  to  the  decdfroB 
S  to  his  wife,  her  children  present  their  peti* 
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kion  to  the  court  setting  out  the  deed,  and  ask 
(hat  thej  may  be  made  defendants  in  the 
luit,  that  they  may  defend  their  rights  under 
it ;  and  they  are  permitted,  without  objection 
by  the  plaintiffs,  to  file  their  answers.   Hbi«d  : 

1.  If  they  were  not  necessary  parties,  they 
were  certainly  proper  parties ;  and  having 
been  permitted  to  appear  and  set  up  their 
claim,  the  plaintiffs  cannot  afterwards 
object  that  they  were  made  parties. 

Ideniy        354 

2.  If  it  would  have  been  more  proper  to 
assert  their  rights  by  a  cross-bill,  their  peti- 
tion may  be  treated  as  such. 

Idem^        354 

3.  Quare.  If  a  wife  is  competent  to  con- 
tract with  her  husband  on  an  agreement  for 
their  separation. 

Swtizer  V.  Switzer^  574 

4.  A  contract  between  a  husband  and  wife, 
on  an  agreement  for  separation,  if  the  wife 
is  competent  to  make  such  a  contract,  cannot 
be  sustained  in  any  case  in  which  it  does  not 
clearly  appear,  that  in  the  negotiation  which 
preceded  the  agreement,  as  well  as  at  the 
time  of  executing  it,  the  wife  was  in  a  posi- 
tion in  which  she  could  act  and  did  act,  not 
only  with  perfect  freedom,  but  with  a  full 
knowledge  and  appreciation  of  the  circum- 
stances of  her  situation,  and  of  her  individual 
and  marital  rights  ;  and  the  contract  in  itself 
must  be  fair  and  just,  wholly  free  from  ex- 
ception, and  such  as  a  court  of  equity  might 
have  imposed  upon  the  parties  in  a  case  in 
which  their  persons  and  their  property  had 
properly  fallen  under  its  jurisdiction  and 
control.  IdetHy  .    574 

5.  The  statute  prescribing  the  mode  by 
which  the  interests  ot  femes  covert  in  real 
estate  may  be  divested,  applies  to  convey- 
ances executed  by  the  husband  and  wife  to 
third  persons,  and  not  to  deeds  executed  by 
the  wife  to  the  husband,  or  for  his  benefit. 
It  is  the  union  of  the  husband  and  wife  as 
grantors  that  makes  the  instrument  opera- 
tive. A  deed  therefore  by  husband  and  wife 
of  the  wife's  land  to  a  trustee  for  the  husband, 
can  derive  no  validity  from  the  privy  exami- 
nation of  the  wife.  Idem^        574 

6.  If  a  wife  may  contract  with  her  husband 
on  an  agreement  of  separation,  in  this  case 
the  deed  is  invalid,  on  the  ground  of  the  disa- 
bility of  coverture,  for  the  want  of  freedom 
of  the  will  in  the  wife  in  executing  it,  as  well 
as  the  inadequacy  of  the  consideration. 

Idem^       574 

7.  The  deed  being  invalid  as  to  the  hus- 
band, is  invalid  as  to  the  children.  The 
disability,  the  constraint  operating  on  the 
wife,  and  the  inadequacy  of  the  considera- 
tion, necessarily  extend  to  them. 

Idem,        574 

8.  As  to  wife's  separate  estate  and  her 
power  over  it.  See  Separate  Estate,  No.  2,  3, 
4, 5,  6,  7,  and 

Damall  6f  wife  v.  Smith's  adm*r  <Sf 
als.,  878 

9.  How  the  court  should  guard  the  interests 
of  a  wife.    See  Idem,  No.  7,  and 

Idem,        878 


10.  A  wife  though  having  a  separate  estate, 
is  exempt  from  all  personal  liability,  and 
irora  all  personal  decrees  or  judgments  upon 
her  contracts.  Idem,        878 

INDICTMENTS. 

1.  ''A  dwelling-house,"  in  the  meaning  of 
g  1  of  ch.  188  of  the  Code  of  1873,  embraces 
all  its  parcels,  including  an  outhouse  within 
the  curtilage  of  the  dwelling-house,  in  which 
some  persons  lodge  at  night.    The  burning 

of  such  an  outhouse  is  the  burning  of  a 
1020  dwelling-house,  *in  the  meaning  of  the 

law,  and  may  be  so  described  in  the 
indictment.  Page's  case,        943 

INFANTS. 

1.  For  sales  of  infants'  lands  in  suits  for 
partition,  see  Partition,  passim,  and 

Frazier  v.  Frazier  6f  als,,  500 

Zirkle  v.  McCue  dfals.,  517 

2.  A  guardian  of  infants  may  maintain  a 
suit  for  partition  of  real  estate  held  jointly 
by  the  infants  and  other  adult  parties. 

Idem,        517 

3.  It  is  well  settled  in  Virginia  that  an 
infant,  as  a  general  rule,  is  as  much  bound 
by  a  decree  against  him  as  a  person  of  full 
age.  He  is  not  permitted  to  impeach  such 
decree,  except  upon  the  same  grounds  as  a 
person  of  full  age  may  impeach  it — such  as 
fraud,  collusion  or  error.  Idem,        517 

4.  But  in  suits  for  partition,  whenever  the 
court  sells  and  conveys  an  infant's  inherit- 
ance, he  is  entitled  to  an  opportunity  of 
making  a  defence  at  any  time  within  six 
months  after  he  arrives  at  full  age. 

Idem,       517 

5.  See  Judicial  Sales,  No.  3,  and 

Idem,       517 

INSTRUCTIONS. 

1.  See  Appellate  Court,  No.  4,  5,  and 

Rea^s  adm*x  v.  Trotter  &  Bro,,        585 

INJUNCTIONS. 

1.  See  Equitable  Jurisdiction  and  Re^ 
lief.  No.  5,  and 

Meade  v.  Grigsby's  adm'rs,  612 

INSURANCE. 

1.  In  an  action  on  a  policy  of  insurance 
on  buildings,  if  the  declaration  is  framed  as 
authorized  by  the  statute.  Code  of  1873,  ch. 
36,  §  44,  it  ought  regularly  perhaps  to  notice 
the  fact,  that  the  policy  or  a  sworn  copy  of  it, 
is  filed  with  it. 

H^est  Rockingham  Mutual  Fire  Ins. 
Co.  V.  Sheets  &  Co.,  854 

2.  But  when  it  does  not  so  appear  that  the 
policy  was  filed  with  the  declaration,  yet  if 
the  parties  proceed  in  the  case  without  its 
being  called  for  by  the  defendant,  and  it  is 
obvious  that  the  defendant  knew  what  it 
was,  without  calling  for  it,  the  objection  that 
it  was  not  filed  with  the  declaration  cannot 
be  taken  for  the  first  time,  in  the  appellate 
court,  though  there  was  a  demurrer  to  the 
declaration.  Idem,        854 
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3.  8  &  Co.  have  a  policy  of  insurance 
against  fire  on  buildings  in  a  company  of 
which  R  is  president.  The  buildings  are 
burned  ;  and  two  days  after  the  fire  S  writes 
to  R  describing  the  fire,  and  stating  the  loss, 
and  then  referring  to  what  it  will  be  neces- 
sary to  be  done  by  the  company,  and  express- 
ing himself  as  wishing  to  comply  with  the 
rules  and  regulations  of  the  company.  Upon 
the  receipt  of  this  letter  by  R  the  company 
proceed  to  act  upon  it.  The  letter  having 
been  intended  by  S  as  the  notice  required  by 
the  policy,  and  the- company  having  acted 
upon  it  as  such,  the  fact  that  it  was  not 
signed  by  S  &  Co.,  or  addressed  to  R  as  pres- 
ident of  the  company,  or  to  the  company,  as 
required  by  the  rules,  will  be  considered  as 
waived ;  and  the  letter  is  competent  evidence 
of  notice.  I  dent  ^        854 

4.  If  the  evidence  shows  that  the  prelimi- 
nary proofs,  required  by  a  policy  of  insur- 
ance, have  been  waived  by  the  company,  the 
insured  is  entitled  to  recover,  though  no  such 
proofs  were  in  fact  taken.  I  dent  ^        854 

5.  When  an  insurance  company  is  informed 
of  a  fire  by  the  insured,  and  the  company 
not  saying  anything  about  the  preliminary 
proofs  proceed  to  enquire  whether  the  insur- 
ance is  valid  upon  a  specific  ground  independ- 
ent of  these  proofs,  and  decide  that  upon  this 
specific  ground  the  insurance  is  not  valid ; 
this  is  a  waiver  of  all  objection  to  the  insuffi- 
ciency of  these  proofs.  I  dent  ^        854 

6.  By  the  constitution  of  a  Mutual  Assur- 
ance Company,  no  person  who  has  claimed  a 
homestead  exemption  shall  be  a  member  of 
the  company.  One  of  the  members  of  the 
firm  of  S  &  Co.  has  claimed  his  homestead ; 
and  8  &  Co.  sign  the  constitution  and  take 
out  a  policy  on  their  partnership  property. 
The  fact  that  one  of  the  partners  has  claimed 
his  homestead  does  not  impair  the  validity  of 
the  policy  issued  to  the  partnership. 

Idemy        854 

7.  If  a  policy  of  insurance  does  not  require 
that  the  insured  shall  give  in  the  liens  or 
incumbrances  on    the  property  insured,    or 

state  what  is  his  title  to  it,  and  no  ques- 
1030  tions  are  asked  of  the  insured  by  *the 

insurers,  the  policy  is  not  avoided  by 
the  failure  of  the  insured,  without  any  fraudu- 
lent intent,  to  mention  a  lien  upon  it. 

Idem^        854 

8.  If  there  be  a  warranty,  or  a  representa- 
tion which  amounts  to  warranty,*  that  there 
are  no  incumbrances  on  the  property  insured, 
whether  such  warranty  or  representation  be 
given  in  answer  to  a  question  or  not,  if  it  be 
untrue  the  policy  is  void,  even  though  the 
insured  was  not  guilty  of  actual  fraud. 

Idem^        854 

9.  In  a  declaration  on  a  policy  of  insurance 
framed  under  the  statute,  plaintiffs  say  they 
have  performed  on  their  part  all  the  condi- 
tions of  the  policy,  and  have  violated  none 
of  its  prohibitions.  Under  this  declaration 
they  may  prove  a  waiver  of  performance  of 
the  conditions  of  the  policy  by  the  insurer ; 
and  this  will  be  equivalent  to  proof  of  the 
performance  of  such  conditions. 

Idem^        854 


INTEREST. 

1.  When  proper  to  charge  interest  on  esti- 
mated rents.  See  Vendor  and  Fmrckasef^ 
No.  2,  and 

Boiling  V.  Lersner,  36 

2.  A  person  acting  as  agent  for  a  foreifB 
party  during  the  war,  is  to  be  charged  witt 
interest  upon  money  collected  by  him,  oolj 
from  the  end  of  the  war. 

McVeigh  v.    The   Bank  of  the  Old 
Dominion^  IS 

3.  When  interest  on  a  debt  due  by  tmstrc 
disallowed  by  the  court  below,  not  reretsed 
on  appeal.  See  Trusts  and  Trustees^  Xa 
8,  and 

Kirby  v.  Goodykoontz  &  als,,  29S 

INTERNAL  IMPROVEMENT  COM- 
PANIES. 

1.  See  /Railroad  Companies^  passim, 

2.  When  commissioners  are  appointed  by 
a  County  or  Corporation  court  under  jj  6,ciL 
56,  of  the  Code  of  1860,  for  the  purpose  of 
ascertaining  what  will  be  a  just  compensatkio 
to  the  tenant  of  the  freehold  for  land  takes 
for  a  work  of  internal  improvement,  it  is  the 
duty  of  such  commissioners  to  hear  all  tiie 
legal  and  relevant  testimony  ofifered  by  either 
party,  bearing  upon  the  question  of  such 
compensation. 

Wash,  Cin,  &  St.  Louis  /?.  /?.  Co,  v. 

Switzerj  661 

3.  The  refusal  of  the  commissioners  to  bear 
such  testimony,  when  offered  in  due  time,  it 
of  itself  sufiicient  to  vacate  their  report. 

Idem,       661 

4.  When  such  a  report  is  returned  to  the 
court  either  party  may  show  cause  against 
its  confirmation,  upon  the  ground  of  exoet- 
sive  or  inadequate  compensation,  improper 
conduct  of  the  commissioners  in  refusing  or 
failing  to  hear  legal  and  proper  evidence,  or 
by  proof  of  any  other  fact  tending  to  show 
that  said  report  ought  not  to  be  confirmed. 

Idem,       661 

5.  Under  the  statute  all  matters  affecting^ 
the  validity  of  the  report  and  the  action  A 
the  commissioners  are  open  for  investigation 
without  notice.  Idem,       661 

6.  On  the  motion  of  the  company,  a  mleii 
made  on  the  tenant  of  the  freehold,  to  show 
cause  why  the  report  and  assessment  of  the 
commissioners,  made  in  snch  a  case,  shoaM 
not  be  set  aside,  upon  the  ground  that  said 
assessment  is  excessive  ;  and  why  other  com* 
missioners  should  not  make  said  assessment 
Upon  the  hearing  the  company  will  not  be 
confined  to  the  specific  objection  therein  snf- 
gested  to  the  confirmation  of  the  report ;  bat 
the  company  may  impeach  it  by  showinf 
that  the  commissioners  had  improperly  re- 
fused or  failed  to  hear  legal  testimony  offered 
by  the  company  upon  the  question  of  cofli- 
pensation  and  damage.  Id^m,       661 

7.  If  a  tenant  may  be  surprised  by  the 
offer  of  testimony  on  matters  not  referred  to 
in  the  rule,  it  is  competent  for  the  court  to 
continue  the  hearing  to  a  future  day  or  temi. 

Idem^       661 
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JUDGMENTS. 

1.  When  equity  will  not  relieve  against  a 
jnd^l^nent.  See  Equitable  Jurisdiction  and 
I^elte/,No.  1,  and 

Wallace  v.  Richmond^  assignee,  67 

2.  The  act  of  March  2,  1866,  Seas.  Acts 
1865-'66,  p.  191,  ch.  77,  §  1,  "to  preserve  and 
extend  the  time  for  the  exercise  of  certain 
civil  rig-hts  and  remedies,"  is  retrospective 
in  its  operation,  and  applies  in  favor  of  a 
judgment  creditor  as  to  the  docketing^  of  his 
judgment. 

Hill  &  als,  V.  Rixey  &  Starke  and 
als,,  72 

3.  The  act  of  March  2,  1866,  Sess.  Acts 
1865-'66,  ch.  69,  p.  180,  called  the  stay  law, 

does  not  apply  to  a   judgment  cred- 
I03I    itor  *to  relieve  him  from  the  necessity 
of  docketing'  his  judgment. 

Idem,        72 

4.  R  recovers  a  judgment  against  G  in  1860, 
but  it  is  not  docketed  until  December  1868. 
W  and  others  recover  judgments  against  G 
in  1861  and  1865,  which  were  docketed  in 
November  and  December  1865  and  in  1866. 
In  November  1865  G  conveys  land  in  trust  to 
secure  other  creditors ;  but  it  is  not  recorded 
until  November  1867.     Hbld  : 

1.  The  deed  having  been  recorded  before 
the  judgment  of  R  was  docketed,  the  lien 
of  the  deed  has  priority  over  the  judgment 
of  R.  Idem,        72 

2.  The  judgments  of  W  and  others  hav* 
ing  been  docketed  before  the  deed  was 
recorded,  they  have  priority  over  the  deed. 

Idem,        72 

5.  When  under  the  statute,  Code  of  1849, 
ch.  177,  §  19,  in  suits  on  contracts  judgment 
may  t>e  rendered  for  some  and  against  others, 
and  at  different  times.  See  Practice  at  Com- 
mon Law,  No.  5,  6,  and 

Bush  V.  Campbell,  403 

6.  Deed  of  homestead  on  personal  property, 
and  deed  conveying  this  property  in  trust  for 
wife  and  children,  are  void  as  to  a  judgment 
recovered  before  their  execution  ;  and  under 
§  2,  ch.  179  of  the  Code  of  1860,  the  judgment 
creditor,  without  having  sued  out  execution 
at  law,  may  impeach  them  by  a  suit  in  equity. 

Russell  V.  Randolph  &  als.,  705 

7.  What  is  not  a  satisfaction  of  the  judg- 
ment.    See  Idem,        705 

8.  For  equities  between  the  vendor  of  land 
and  judgment  creditors  of  the  purchaser,  see 
Vendor  and  Purchaser,  No.  11,  and 

Coffman  v.  Niswander  6f  als,,  737 

9.  F  recovers  judgment  against  M,  on 
which  execution  is  issued,  but  is  stayed  by 
order  of  plaintiffs'  attorney.  It  appears,  how- 
ever, that  some  shares  of  stock  were  sold  by 
the  officer  to  satisfy  the  judgment ;  but  there 
is  no  return  of  such  sale  by  the  officer.  It 
appearing  further,  that  the  stocks  did  not 
sell  for  enough  to  discharge  the  judgment, 
F  may  have  another  execution,  or  bring 
another  action  for  the  balance  still  due. 


Fisher  &  Bro,  v.  March, 


765 


10.  In  a  suit  by  attachment,  if  the  plaintiff 
recovers  judgment  against  the  defendant, 
without  his  appearance,  such  judgment  will 
have  no  effect  in  another  State,  as  a  personal 
judgment  against  the  debtor.  But  if  the 
defendant  appears  and  defends  himself  in 
person  or  by  attorney,  then  the  judgment 
will  have  the  same  force  and  effect  every- 
where, as  a  judgment  recovered  in  an  ordinary 
suit.  Idem,        765 

11.  In  such  a  case  the  record  may  show 
upon  its  face  that  the  debtor  did  or  did  not 
appear;  and  if  it  does,  the  judgment  will 
have  effect  accordingly.  If  the  record  does 
not  show  whether  he  did  or  did  not  appear, 
the  presumption  is  in  favor  of  the  validity 
of  the  judgment.  Idem,        765 

12.  But  in  such  a  case,  if  the  record  does 
not  state  that  the  debtor  did  or  did  not 
appear,  or  even  if  it  states  that  he  did 
appear,  in  a  suit  upon  this  judgment  in 
another  state,  the  defendant  may  by  his 
pleading  and  evidence  aver  and  prove  the 
contrary.  Idem,        765 

13.  In  a  suit  in  equity  to  enforce  a  iudg- 
ment,  the  questions  whether  it  was  an  illegal 
contract  on  which  the  judgment  was  re- 
covered, or  whether  the  agent  who  made  the 
contract  was  authorized  to  make  it,  are  con- 
cluded by  the  judgment.  Idem,        765 

14.  Where  the  bill  sets  out  a  judgment 
correctly,  as  stated  in  the  record  of  the  judg- 
ment, there  is  no  variance  because  a  scire 

facias  issued  against  garnishees,  recites  it  as 
of  a  different  amount,  or  that  the  endorse- 
ment on  the  papers  by  the  clerk,  of  the  pro- 
ceedings in  the  cause,  of  the  date  of  the 
judgment,  is  different  from  that  stated  in  the 
bill.  Idem,        765 

JUDICIAL  SALES. 

1.  See  Paftition,  No.  1,  and 

Frazier  v.  Frazier  &als.,  500 

2.  See  Partition,  No.  3, 4, 5, 6,  and 
Zirfcle  V.  McCue  &  als.,  517 

3.  The  errors  for  which  a  judicial  sale  of 
an  infant's  land  may  be  set  aside  must  be 
substantial  errors.  A  fair  purchaser  is  not 
bound  to  go  through  all  the  proceedings,  and 
to  look  into  all  the  circumstances,  and  see 
that  the  decree  is  right  in  all  its  parts.  He 
has  the  right  to  presume  the  court  has  taken 
the  necessary  steps  to  investigate  the  rights 
of  the  parties,  and  upon  such  investigation 
has  properly  decreed  a  sale.  He  will  not  be 
affected  by  any  imperfection  in  the  frame  of 

the  bill,  if  it  contain  sufficient  matter 
1032  to  show  the  'propriety  of  the  decree. 

The  priority  of  the  sale  must  be  tested, 
and  its  validity  determined  by  the  circum- 
stances then  existing,  and  the  surrounding 
circumstances.  The  only  matter  for  enquiry 
is.  Did  the  court  have  jurisdiction  of  the 
matter?  Were  the  proper  parties  before  it? 
Were  the  proceedings  regular?  Was  the 
sale  proper  under  all  the  circumstances  then 
surrounding  the  parties?  If  so,  the  title  of 
an  innocent  purchaser  is  not  to  be  disturbed 
because,  from  subsequent  events,  the  sale 
has  proved  unfortunate  for  the  infants. 

Idem,       517 
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4.  Bonds  well  secured,  are  given  by  pur- 
chasers at  a  judicial  sale  made  in  1860,  and 
they  fall  due  in  1861,  1862  and  1863.  In  1860 
P  is  appointed  a  receiver  to  collect  the  pur- 
chase money ;  and  he  collects  that  due  in  1862 
and  1863,  in  Confederate  money,  and  makes 
no  report  to  the  court ;  but  retains  it  in  his 
own  hands.  He  was  not  authorised  or  justi- 
fied in  receiving"  Confederate  money,  and  it 
is  not  to  be  scaled. 

Peters  v.  Neville^ s  trustees  df  als,^        549 

5.  M  buys  land  at  a  judicial  sale  in  1859,  and 
gives  his  bonds  payable  annually  down  to 
1863.  He  pays  all  but  the  last  bond,  and  pays 
on  that  $2,000  in  Confederate  money  ;  and  a 
few  days  afterwards  offers  to  pay  the  balance 
to  the  commissioner  in  Confederate  money, 
who  refuses  to  receive  it.  M  then  files  his 
petition  in  the  cause,  stating  that  he  owes 
this  balance,  and  that  the  commissioner 
refused  to  receive  it ;  that  he  is  ready  to  pay 
it,  and  that  he  may  be  authorized  to  pay  it, 
and  that  a  commissioner  may  be  direct^  to 
convey  the  land  to  him.  The  court  decrees 
that  M  be  authorized  to  pay  to  the  general 
receiver  the  balance  due,  stating  the  amount, 
and  upon  its  payment  a  commissioner  named 
should  convey  the  land  to  M.    Hki«d  : 

1.  The  decree  being  a  proper  decree  upon 
its  face,  it  could  not  have  been  altered  on 
appeal. 

Myers  v.  Nelson  &  als.,  729 

2.  The  decree  did  not  authorize  M  to  pay 
in  Confederate  money,  and  a  payment  to 
the  receiver  in  that  money  was  not  a  dis- 
charge of  M's  debt.  Idem,        729 

6.  W  is  appointed  a  commissioner  to  sell 
land  at  public  auction,  but  he  is  not  to  act 
under  the  decree  until  he  gives  bond,  &c., 
faithfully  to  perform  this  and  any  future 
decrees  made  in  the  cause.  He  does  not  exe- 
cute the  bond,  but  he  sells  the  land  at  private 
•ale  to  H,  which  he  reports  to  the  court. 
The  court  confirms  the  sale,  and  directs  W 
to  collect  the  money  and  invest  it,  and  H  pays 
him  the  whole  purchase  money  ;  only  a  part 
of  which  he  invests;  and  dies  insolvent. 
Hbi^d: 

1.  The  sale  having  been  made  by  a  com- 
missioner under  a  decree  of  the  court,  and 
that  sale  having  been  confirmed  by  the 
court,  it  is  a  judicial  sale. 

JF/ess    <Sf  als,  v.  Rader  &  wife    & 
als.,  746 

2.  Whether  made  at  public  or  private  sale* 
it  only  becomes  a  sale  at  all,  when  con" 
firmed  by  the  court ;  that  constitutes  such 
sale  a  judicial  sale.  Identy        746 

3.  W  not  having  given  the  bond  as  re- 
quired, had  no  authority  to  receive  the 
purchase  money  ;  and  H  is  responsible  to 
the  party  who  is  entitled  to  the  proceeds, 
for  so  much  as  has  not  been  properly  in- 
vested by  W,  and  cannot  be  made  out  of 
Ws  estate.  Idem^        746 

4.  The  statute.  Code  of  1873,  ch.  174,  §  1, 
is  imperative,  that  a  bond  shall  be  given, 
and  it  is  the  duty  of  a  purchaser  at  a  judi- 
cial sale  to  see  that  the  bond  has  been  given 


before  he  pays  his  money  to  the  comnus- 
sioner,  or  he  does  it  at  his  own  risk. 

Idem^       746 

7.  When  a  decree  is  made  for  the  sale  of 
real  estate  for  the  payment  of  a  debt  secnred 
by  a  deed  of  trust  upon  said  real  estate,  the 
decree  must  be  for  the  sale  of  the  property 
upon  the  terms  of  the  deed  :  and  it  is  eiror 
to  decree  a  sale  upon  credits  not  authorized  bj 
the  deed.  Fultz  v.  Davis^       903 

LEGACIES  AND  LEGATEES. 

1.  A  bequest  in  favor  of  an  attorney  who 
writes  the  will  is  not  necessarily  invalid. 

Riddell  6f  als,  v.  Johnson^s  ex'r  & 
als.^  152 

2.  A  case  in  which  a  large  bequest  to  the 
attorney  who  wrote  the  will  was  held  to  be 
valid.  Id€m^        152 

3.  In  the  absence  of  fraud  on  the  part  of  a 
legatee,  a  court  of  equity  will  not  enforce  a 
parol  charge  upon  his  legacy. 

Sprinkle    &  als,    v.    Hayworih    & 
als.,  3M 

1033  'LIENS. 

1.  For  priories  of  liens  by  judgmenti 
and  deed  of  trust,  see  Judgments,  No.  4,  and 
Hill  &  als.  V.  Rixey  &  Starke  6f 
als.,  72 

2.  For  priority  of  a  deed  of  trust  over  judf  • 
ments.     See    Trusts  &  Trustees,  No-  5,  and 

Blackford  &  als.,  trustees,  v.  Hurst 
&  als.,  203 

3.  In  April  1868  R  conveys  land  with  gen- 
eral warranty  to  C :  this  deed  is  not  recorded, 
though  the  deed  of  trust  to  secure  the  pur- 
chase money  is.  R  assigns  three  of  C's  bonds 
to  W,  B  and  J — ^J  being  the  last  assignee.  In 
July  1868  D  recovers  a  judgment  against  S. 
In  1871  R  executes  a  deed  of  homestead  on  aH 
his  personal  property,  and  afterwards  con- 
veys it  in  trust  for  his  wife  and  children.  In 
May  1873  C  is  declared  a  bankrupt,  his  land 
is  sold  under  the  order  of  the  court,  and  the 
priorities  of  his  creditors  fixed,  D  being  the 
first,  and  J  the  last ;  but  the  fund  is  retained; 
and  in  April  1874  it  being  suggested  that  there 
was  personal  property  of  R  which  might  be 
subjected  to  pay  D's  judgment,  sufficient  for 
the  purpose,  it  was  decreed  that  no  part  of 
the  proceeds  of  C's  land  should  be  applied  to 
pay  it.  In  January  1874  J  having  purchased 
D's  judgment,  he  files  a  bill  against  R,  the 
trustee,  &c.,  to  set  aside  the  deeds  of  home- 
stead and  trust,  and  subject  this  property  to- 
satisfy  this  judgment.     Hbi^b  : 

1.  The  deeds  are  null  and  void  as  to  the 
judgment,  and  under  the  statute.  Code  of 
1860,  ch.  179,  g  2,  without  suing  out  execn- 
tions  at  law,  D  may  impeach  the  deeds  bX 
suit  in  equity. 

Russell  w.  Randolph  &  als.,  705 

2.  The  decree  of  the  bankrupt  court  of 
April  1874  was  a  final  decree,  and  obliga- 
tory on  all  other  courts  ;  and  it  was  a  proper 
decree,  as  the  judgment  of  D  was  a  debt 
of  R,  and  not  of  C,  and  R's  property  should 
be  first  applied  to  its  payment. 

Idem,      TOS 
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3.  C's  land  being*  only  liable  to  satisfy 
D's  judgment  because  of  his  failure  to  have 
his  deed  recorded,  if  he  had  paid  that  judg- 
ment, or  if  it  had  been  paid  out  of  the  pro- 
ceeds of  his  land,  he  would  have  been 
substituted  to  all  the  rights  and  remedies 
of  I>  against  R ;  and  he  would  also  have 
had  a  remedy  against  R  upon  the  warranty 
in  R's  deed.  Idetn^        705 

4.  J  l)eing  the  assignee  of  R  of  one  of  the 
bonds  given  for  the  purchase  money  of  the 
land,  and  thus  a  creditor  of  C,  and  having 
a  lien  on  the  land  to  secure  the  bond,  he 
has  all  the  equities  of  C  against  R,  and  also 
an  equity  against  R  as  assignor  of  the  bond. 

Idem,        70S 

5.  As  holder  of  the  bond  J  had  but  one 
fund  upon  which  he  could  rely  for  payment, 
whilst  D  has  two  funds  for  the  satisfaction 
of  his  judgment,  the  land  of  C  and  the  per- 
sonal property  embraced  in  the  deeds  of 
homestead  and  trust.  And  a  court  of  equity 
wilt  marshal  the  assets,  and  compel  D  to 
exhaust  the  fund  upon  which  J  has  no 
claim,  that  J  may  have  the  only  fund  within 
his  reach.  Idem^        705 

6.  Dis  the  only  person  who  can  complain 
of  being  required  to  resort  to  R's  personal 
estate  in  relief  of  the  land  fund ;  and  that, 
only  on  showing  that  such  a  course  would 
operate  to  his  prej udice.  And  if  D  did  show 
this,  J  might  satisfy  his  judgment  and 
stand  in  his  place.  In  this  case  he  has 
done  better  by  taking  an  assignment  of 
the  judgment.  Idem,        705 

7.  Clothed  with  the  rights  and  remedies 
of  D,  J  may  properly  proceed  against  the 
property  of  R,  to  satisfy  R's  debts,  and 
against  the  land  of  C,  to  satisfv  the  debt 
chargeable  upon  it.  Icfem,        705 

LIMITATIONS— STATUTBS  of. 

1.  The  §  3.  of  the  act  of  March  15,  1867, 
which  amended  §  3,  of  ch.  182,  of  the  Code  of 
1860,  changing  the  limitation  of  time  for  pre- 
senting a  petition  for  an  appeal  from  or  writ 
of  error  or  supersedeas  to  any  final  decree  or 
judgment,  from  five  to  two  years  after  it  was 
made  or  rendered,  did  not  amend  §  26,  of  that 
chapter,  which  allows  five  years  for  perfect- 
ing the  appeal,  by  giving  bond,  &c.  But  see 
now  Code  of  1873,  ch.  178,  §  17. 

Boiling  V.  Lersner,  36 

2.  And  see. 

OtUrback  v.   Alex.    &  Fred.  Rail- 
way Co,,  940 

MARSHALING  ASSETS. 

1.  See  Liens,  No.  3,  and 

Russell  V.  Randolph  &  als.,  705 

I034  *MECHANIC'S  LIEN. 

1.  On  the  1st  of  March  1866  F  con- 
tracts with  H,  to  build  H  a  house  on  land  in 
the  country.  At  this  time  the  only  mechanic's 
lien  was  that  provided  for  in  the  Code  of  1860, 
p.  567,  ch.  119»  §  2,  which  provided  for  such 
Uens  only  where  the  land  on  which  the 
building  was  erected  or  repaired,  was  situate 
in  a  city  or  town ;  and  that  not  being  the 
fact  in   this  case,   F    is    not   entitled  to  a 


mechanic's  lien  under  that  law,  for  the  money 
due  him  for  erecting  the  building. 

Hendricks,  by  Stuart,  v.  Fields,  447 

2.  Though  said  §  2,  of  ch.  119,  was  amended 
by  the  act  of  April  13th,  1867,  Sess.  Acts 
1866-'67,  p.  805,  ch.  36,  and  by  that  amend- 
ment gave  a  lien  on  land  situate  in  a  city  or 
town  or  in  the  country,  yet  that  act  operates 
prospectively  only,  and  not  retrospectively 
also  ;  and  therefore  does  not  give  a  mechan- 
ics' lien  to  F  for  the  money  due  him  on  his 
contract  made  in  March  1866.      Idem,        447 

3.  Though  F  completed  the  work  and  took 
the  bonds  of  H  for  the  amount  due  him, 
dated  July  4th  1867,  and  on  the  10th  of  Jan- 
uary 1868  had  the  contract  recorded  in  the 
clerk's  office  of  the  county,  even  if  the  con- 
tract was  duly  recorded,  the  effect  of  said  act 
was  not  to  produce  a  novation  of  the  contract, 
or  to  bring  it  down  to  the  date  of  recordation, 
so  as  to  subject  the  said  contract  to  the 
operation  of  the  said  act  of  April  13, 1867,  and 
to  give  F,  under  and  by  virtue  of  the  same, 
the  benefit  of  a  mechanic's  lien  thereunder. 

Idem,        447 

MERGER. 

1.  M  and  D,  as  his  surety,  execute  a  bond 
to  G,  upon  a  settlement  of  an  account  for 
articles  furnished  by  G  toi  M.  Though  at 
law  the  account  is  merged  in  the  bond,  in 
equity  the  debt  on  the  account  will  be  held 
as  still  subsisting  if  necessary  to  do  justice 
between  the  parties. 

Meade  v.  Grigsby^s  adm*rs,  612 

MISTAKES. 
1.  See  Fraud  and  Mistake. 

MULTIFARIOUSNESS. 

1.  See   Pleadings    in   Equity,   No.    1, 
and 

Dunn  V.  Dunn  &  als,,  291 

MURDER. 

1.  Upon  the  evidence  the  prisoner  held  to 
be  guilty  of  murder  in  the  first  degree. 

Howell's  case,  995 

2.  The  jury  having  found  the  prisoner 
guilty  of  murder  in  the  first  degree,  and  the 
court  6f  trial  having  refused  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  appellate 
court,  even  if  they  had  some  doubt  about  the 
sufficiency  of  the  evidence  to  convict  the 
prisoner  of  murder  in  the  first  degree,  would 
not  reverse  the  judgment.  Idem,        995 

3.  Murder  committed  by  any  of  the  specific 
means  enumerated  in  the  statute.  Code  of 
1873,  ch.  187,  §  1,  is  murder  in  the  first  degree, 
whether  there  was  any  actual  intent  to  kill 
or  not.  Idem,        995 

NORFOLK  CITY. 

1.  The  city  council  of  Norfolk  has  author- 
ity under  the  charter  of  the  city  and  the  con- 
stitution of  Virginia,  to  assess  the  expense, 
or  a  part  of  the  expense,  of  paving  a  street 
upon  the  owners  of  the  property  on  the  street 
in  the  ratio  of  the  front  foot  of  their  lots  fac- 
ing the  street. 

Norfolk  City  v.  Ellis,  224 
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OYSTERS. 

1.  An  indictment  which  charges  a  party 
with  taking  oysters  with  ordinary  oyster 
tongs  without  paying  the  tax  prescribed  by 
law,  charges  no  offence  against  the  law,  and 
is  fatally  defective. 

Morgan^ 5  case^  992 

4 

PARTIES. 

1.  On  a  bill  by  the  administrator  of  a 
vendor  of  land,  against  the  vendee,  who  has 
not  received  a  deed,  to  subject  the  land  to  pay 
the  purchase  money,  the  heirs  of  the  vendor 
should  be  made  parties. 

Mott  V.  Carter's  adm^r,  127 

2.  An  assignor  of  a  bond  secured  by  deed 
of  trust  upon  land,  the  assignment  being 
absolute,  is  not  a  necessary  party  in  a  suit  by 
the  assignee  against  the  vendee  of  the 
obligor,  to  subject  the  land  to  satisfy  the  debt. 

Otnohundro  v.  Henson  6f  als,^  511 

3.  H  and  B,  as  his  surety,  execute  a 
bond  to  M,  executor,  for  land  purchased  of 

him  by  H,  and  which  H  afterwards 
1035  *conveys  to  O.    M  recovers  judgment 

upon  the  bond  against  H  and  B,  and  B 
pays  the  debt,  and  M  assigns  it  to  him  with- 
out recourse.  On  a  bill  by  B  against  O  and 
H,  to  subject  the  land  to  satisfy  the  debt. 
Hbld  :  Whether  B  claims  as  assignee,  or  as 
a  security  who  has  paid  the  debt,  M  is  not  a 
necessary  party.  Idem,        511 

4.  S  conveys  land  to  his  wife  E,  reserving 
a  large  personal  property,  and  he  is  not  in- 
debted at  the  time.  Some  years  afterwards 
he  contracts  debts  ;  and  by  the  results  of  the 
war  loses  his  property.  His  subsequent 
creditors  file  a  bill  against  S,  to  subject  the 
land  conveyed  to  E,  who  is  then  dead,  to  the 
payment  of  their  debts,  without  noticing 
the  deed  from  S  to  E.  The  children  of  E 
present  their  petition  setting  out  the  deed, 
and  asking  that  they  may  be  made  defend- 
ants in  the  suit,  and  this  is  done,  and  they 
file  their  answers  without  objection  by  the 
plaintiffs.     Uki«d  : 

1.  If  they  were  not  necessary  parties, 
they  were  certainly  proper  parties;  and 
having  been  permitted  to  appear  and  set  up 
their  claim,  the  plaintiffs  cannot  after- 
wards object  that  they  were  made  parties. 

Sayers  &  als.  v.  Wall  &  als,,  354 

2.  If  it  would  have  been  more  proper  to 
assert  their  rights  by  a  cross-bill,  their 
petition  may  be  treated  as  such. 

Idem,        354 

5.  G  recovers  a  judgment  against  R,  and 
upon  a  suggestion  obtains  a  judgment 
against  S.  Upon  a  bill  by  G  against  S's 
ex'x  to  have  payment  out  of  his  estate,  R  is 
not  a  necessary  party. 

Shands'  ex*x  v.  Grove  &  als,,  652 

PARTITION. 

1.  F  and  R  owned  one-half  of  two  tracts  of 
land,  one  in  Bath  county,  called  the  Bath 
Alum,  and  the  other  in  Rockbridge,  called 
the   Rockbridge  Alum.    The   other  half  of 


these  tracts  was  owned  by  J,  aa  infant  agel 
17  years,  subject  to  his  mother's  dower :  ud 
she  had  married  P,  who  became  the  gnaniiu 
of  J.  F  sold  theiBath  Alum  tract,  with  acme 
furniture,  to  B,  for  $30,000  Confederate  8 /«r 
cent,  bonds,  subject  to  the  ratification  of  the 
court.  F  &  R  then  brought  their  suit  ii 
equity  to  have  the  sale  ratified,  alleging  that 
the  property  could  not  be  conveniently  ifi- 
vided,  and  that  it  was  for  the  interest  of  aU 
parties,  including  the  infant,  that  the  prcf- 
erty  should  be  sold.  P  &  wife  and  J  an- 
swered, concurring  in  the  statements  of  the 
bill,  and  in  the  prayer  that  the  sale  to  B 
should  be  confirmed.  Three  witnesses  con- 
cur in  sustaining  the  statements  of  the  bill, 
and  that  the  price  is  a  full  price  for  the  land. 
And  the  court  confirms  the  sale.  When  J 
comes  of  age  he  files  a  bill  to  set  aside  tiie 
sale.    HBI.D : 

1.  The  suit  of  F  &  R  was  a  suit  for  pa^ 
tition  ;  and  the  proceedings  having  beeo 
regular  throughout,  the  fact  that  the  sale 
was  made  for  Confederate  bonds,  which 
have  since  become  worthless,  is  no  ground 
for  setting  aside  the  sale. 

Frazier  v.  Frazier  &  als.,  SBO 

2.  The  fact  that  the  parties  owned 
another  tract  of  land  in  another  coon^, 
and  that  it  did  not  appear  that  partition  is 
kind  of  the  two  tracts  could  not  be  made, 
is  not  ground  for  setting  aside  the  sale: 
the  parties  not  wishing  to  sell  the  other 
tract,  which  was  productive. 

Idem,       500 

3.  The  fact  that  the  witnesses  spoke  of 
the  value  of  the  land,  not  referring  to  the 
furniture,  which  was  not  worth  more  than 
$2,000  or  $2,500  in  Confederate  money,  bst 
estimating  the  price  to  be  given  as  a  veiy 
full  price  for  the  land,  is  not  grounds  for 
setting  aside  the  sale  ;  especially  as  this 
objection  was  not  made  until  the  conrt  bad 
decreed  to  dismiss  the  bill,  when  it  was  set 
up  by  an  amended  bill.  Ident,       500 

2.  A  guardian  of  infants  may  maintain  a 
suit  for  partition  of  real  estate  held  jointly 
by  the  infants  and  other  adult  parties. 

Zirkle  V.  McCue  &  al,,  517 

3.  In  a  suit  for  partition,  to  authorize  the 
sale  under  the  statute,  of  lands  in  whidi 
infants  have  an  interest,  the  case  must  he 
one  in  which  partition  cannot  be  conven- 
iently made,  and  it  must  appear  that  the 
interests  of  the  parties  will  be  promoted  br 
a  sale  of  the  property.  Idrtn,       Su 

4.  It  is  not  necessary  that  the  facts  necer 
sary  to  warrant  a  decree  for  sale  should  ap- 
pear from  the  report  of  commissioners  or  bj 
the  depositions  of  witnesses.  It  is  sufficient 
if  the  facts  appearing  in  the  record  reason- 
ably warrant  the  decree  of  sale:  and  this 
especially  when  the  proceeding  is  to  defeat 
the  title  of  an  innocent  purchaser. 

Idem,       517 

1036      *5.  M  died  in  1862,   leaving  £  hit 

widow,  and  ten  children,  two  infants, 

the  children  of  E,  and  eight  adults.    He  left 

a  tract  of  789  acres  of  land,  slaves,  &c    Is 
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March  1863  E  filed  her  bill,  in  which  she 
asked  to  have  her  interests  and  those  of  her 
children  (whose  guardian  she  was),  in  the 
estate  ascertained  and  laid  off :  To  have  her 
do'wer  in  kind  or  commuted  in  money ;  and 
that  the  interests  of  her  children  might  also 
he  ascertained  and  placed  under  her  control 
as  their  guardian,  and  for  a  settlement  of  the 
ri^^hts  of  all  the  parties.  The  administrator 
and  children  of  M  were  made  defendants,  and 
the  case  regularly  proceeded  in.    Hbi<d  : 

1.  It  is  a  suit  for  partition,  and  B  might 
properly  bring  it.  Idem,        517 

2.  If  in  the  progress  of  the  cause,  it 
appears  to  be  a  case  under  the  statute  for  a 
sale  of  part  of  the  land,  and  a  sale  was 
made,  which  all  the  adult  parties  and  B,  as 
gnardian  of  her  children,  approved,  and  it 
was  confirmed  and  perfected  by  payment 
of  the  purchase  money  and  a  conveyance, 
it  cannot  afterwards  be  questioned  by  the 
infants  as  unauthorized  in  that  suit. 

Idem,        517 

3.  Even  if  it  is  doubtful  whether  E  could 
maintain  such  a  suit,  yet  it  having  been 
hrought,  and  the  sale  having  been  so  made 
and  perfected,  the  purchaser  will  not  be 
disturbed  in  his  purchase  at  the  suit  of  the 
infants.  Idem,        517 

6.  In  suits  for  partition,  whenever  the  court 
sells  and  conveys  an  infant's  inheritance,  he 
is  entitled  to  an  opportunity  of  making  a 
defence  at  any  time  within  six  months  after 
he  arrives  at  full  age.  Idem,        517 

7.  See  Judicial  Sales,  No.  3,  and 

Idem,       517 

PARTNERS. 

1.  B  and  H  were  partners  carrying  on  busi- 
ness in  the  state  of  Missouri ;  H  living  there, 
and  attending  to  the  business,  and  B  living 
in  Virginia.  In  March  1861  they  hired  of  K, 
several  slaves  to  work  in  their  factory  from 
that  time  to  the  end  of  the  year,  and  they 
executed  their  three  notes  to  K  for  the  amount 
of  the  hires ;  and  the  slaves  continued  to  work 
during  the  year  in  the  factory.  The  war 
hetween  the  U.  S.  and  the  C.  S.  commenced 
the  I7th  of  April  1861,  and  continued  until 
1865.    HBI.D : 

1.  B  living  in  Virginia,  a  part  of  the 
Confederate  States,  and  H  living  in  Mis- 
souri, a  part  of  the  United  States,  their 
partnership  was  dissolved  by  the  war. 

Booker  v.  Kirkpatrick,  145 

2.  But  both  partners  are  liable  to  K  on 
their  notes  for  the  hire  of  the  slaves,  not- 
withstanding the  dissolution  of  the  partner- 
ship. Idem,        145 

2.  A,  a  partner  in  the  firm  of  A  &  Sons, 
dies,  and  is  largely  indebted  individually, 
as  well  as  a  partner.  His  real  estate  is 
equally  liable  for  his  partnership  debt  as  for 
his  individual  debts.  See  Code  of  1849,  ch. 
144,  g  13. 

Ashhy^s    adm^or   &  als,    v.   Porter 
&  als.,  455 

PAYMENT  AND  SET-OFF. 
1.  As  to   priorities   of  payment   between 


deeds  of  trust  and  judgments.  Seejudj^menls^ 
No.  4,  and 

Hill    <Sf   als.    V.   I^ixey   &    Starke 
&  als.,  72 

2.  W  brings  debt  on  a  bond  against  H,  and 
H  pleads  payment  and  set-off,  on  which  issue 
is  joined.  H  files  with  his  plea  a  statement 
of  the  payment,  which  was  the  amount  of  a 
bond  of  W  and  J  to  L,  and  that  W  agreed 
with  H,  if  H  would  pay  the  bond  due  to  Iv,  H 
should  have  credit  for  the  amount  as  a  pay- 
ment on  the  bond  sued  on.  Hbld  :  If  the 
plea  is  sustained  by  the  evidence,  the  pay- 
ment of  the  bond  of  L  by  H  is  a  good  payment 
pro  tanto  upon  his  bond  to  W. 

Huffmans  v.   Walker,  314 

3.  Payment  of  a  debt  is  not  necessarily  a 
payment  in  money ;  but  that  is  payment 
which  the  parties  contract  shall  be  accepted 
as  payment.  Idem,       314 

4.  What  is  not  a  good  plea  of  payment,  and 
what  not  a  good  payment.  See  Executors  6f 
Administrators,  No.  4,  and 

Peery^s  admW  v.  Peery,  320 


5.  What  not  a  good  payment. 
Sales,  No.  5,  and 

Myers  v.  Nelson  &  als.. 


See  Judicial 
729 


6.  What  not  a  good  payment.    See  PromiS" 
sory  Notes,  No.  13,  and 

Mc  Veigh  &  al.  v.  Bank  of  the   Old 
Dominion,  785 

7.  Where  payments  are  made  from  time  to 

time,  on  a  debt  bearing  interest, 
1037  *the  interest  is  to  be  computed  on  the 

debt  up  to  the  time  of  the  payment,  and 
the  payment  is  to  be  deducted  from  the 
amount,  principal  and  interest.  It  is  error  to 
compute  interest  on  payments  to  a  future  day 
when  the  debt  is  paid  or  settlement  made, 
and  then  credit  the  payment  and  interest  on 
the  debt,  principal  and  interest. 

Fultz  V.  Davis,  903 

PLEADINGS  AT  LAW. 

1.  See  Warranty,  No.  1,  2,  3,  and 

Huff  &  al.  V.  Broyles  &  al.,  283 

2.  As  to  pleas  of  payment,  see  Payment  & 
Set-off,  No.  2,  and 

Huffmans  v.   Walker,  314 

See  Executors  &  Administrators,  No.  4, 
and  Peery* s  adm*r  v.  Peery,        320 

3.  As  to  pleading  on  a  policy  of  insurance. 
See  Insurance,  No.  1,  2,  and 

West  Rockingham  Mutual  Ins.  Co.  v. 
Sheets  &  Co.,  854 

PLEADING— IN  BQUITY. 

1.  J  was  a  partner  in  a  mercantile  business 
with  W  and  A.  That  partnership  was  dis- 
solved ;  and  J  and  A  formed  a  partnership  to 
carry  on  the  same  business  at  the  same  place ; 
and  this  partnership  was  dissolved.  After- 
wards J  filed  his  bill  against  W  and  A,  charg- 
ing that  both  partnerships  are  indebted  to 
him,  and  asking  for  a  settlement  of  their 
accounts.  W  demurs  and  answers,  the  de- 
murrer being  contained  in  the  answer,  and 
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not  stating^   the  grounds  of  the  demurrer. 
Hbi^d  : 

1.  The  bill  is  multifarious. 

Dunn  V.  Dunn  &  als,,  291 

2.  The  demurrer  is  sufficient  in  form. 

Idem,        291 

2.  As  to  amendments  and  chang'es  in  bill, 
see  Practice  in  Chancery,  No.  4,  5,  6,  7,  8,  and 

Belton  V.  Apperson  6f  al.,  207 

PRACTICE— AT  COMMON  I.AW. 

1.  In  an  action  of  debt,  defendant  pleads  a 
failure  of  warranty  of  the  animal  for  which 
the  note  sued  on  was  given,  and  claims  dam- 
ages to  the  amount  of  the  note,  as  a  set-off ; 
and  succeeds.  He  then  sues  upon  the  war- 
ranty to  recover  further  damages,  and  defend- 
ant pleads  non-assumpsit,  and  a  special  plea 
of  the  former  judgment,  vouching  the  record ; 
to  which  plea  the  plaintiff  demurs.  The  court 
sustains  the  demurrer,  and  the  plaintiff  not 
replying  further  to  the  special  plea,  the  court 
may  render  judgment  for  the  defendant  with- 
out trying  the  issue  on  the  plea  of  non- 
assumpsit. 

Huff  6f  aL  V.  Broyles  (Sf  aL,  283 

2.  Though  a  plaintiff  moves  the  court, 
before  the  jury  retires  to  consider  of  their 
verdict,  to  exclude  certain  evidence  which 
had  been  given  on  the  trial,  which  the  court 
refuses  to  do,  if  notice  of  the  purpose  to  except 
to  the  ruling  of  the  court  is  not  given  until 
the  jury  come  into  the  court  with  the  verdict, 
the  exception  is  too  late. 

Peery^s  adm*r  v.  Peery,  320 

3.  On  a  general  plea  of  payment,  without 
stating  the  nature  of  the  payment,  defendant 
cannot  prove  an  agreement  that  plaintiff 
would  take  in  payment  a  debt  due  from  his 
intestate,  if  defendant  obtained  it. 

Idem,        320 

4.  In  an  action  of  debt  on  a  bond  against 
five  persons,  the  plaintiff  endorses  on  the 
process,  "Not  to  be  served  on  G,"  who  was 
one  of  the  five ;  and  he  is  not  brought  into 
court.  There  having  been  two  continuances 
of  the  cause,  and  a  verdict  and  judgment 
ag'ainst  B,  one  of  the  defendants,  and  he 
having  moved  for  a  new  trial,  and  also  in 
arrest  of  judgment,  without  at  any  time 
objecting  to  the  failure  of  the  plaintiff  to 
make  G  a  party;  and  it  appearing  further 
from  the  motion  in  arrest  of  judgment,  that 
6  had  absconded  and  left  the  state  before  the 

*  suit  was  brought,  B  must  l)e  held  in  the  appel- 
late court,  to  have  waived  the  objection  ;  and 
it  is  too  late  to  make  it  in  that  court. 

Bush  V.  Campbell,  403 

5.  In  an  action  of  debt  upon  a  bond  against 
five  persons,  upon  one  of  whom  the  process 
is  not  served  by  direction  of  the  plaintiff,  the 
four  plead  usury  in  the  l>ond,  and  three  of 
them  plead  severally  non  est  factum.  On  the 
trial  the  jury  find  in  favor  of  three  of  the 
defendants,  on  the  pleas  of  non  est  factum; 
but  they  cannot  agree  on  the  plea  of  usury. 
There  is  a  judgment  in  favor  of  the  three, 
and  the  case  is  continued  as  to  the  fourth. 
Afterwards  there  is  a  verdict  against  the 
fourth ;  and  he  moves  in  arrest  of  judgment. 


Hei^d  :    Under  the  statute.  Code  of  1849, 
1038  ch.  177,  §  19,  there  may  be  jud^ent^ 

favor  of  the  three  at  one  time,  and 
against  the  fourth  at  another  time. 

JcUm,       AX& 

6.  The  act,  Code  of  1849,  ch.  177,  §  19,  ap- 
plies to  actions  on  contract  ag-ainst  two  or 
more  defendants,  where  the  defense  of  some 
of  the  defendants  is  personal  to  themselves, 
though  that  defense  is,  that  they  never  were 
parties  to  the  contract  sued  on,  as  nim  est 
factum.  Idem,       403 

7.  Though  in  such  action  the  parties  sned 
live  in  different  counties,  and  the  only  par- 
ties who  live  in  the  county  where  the  suit  is 
brought,  have  a  verdict  and  judgment  in 
their  favor  on  their  plea  of  non  est  factum, 
the  plaintiff  may  still  proceed  in  that  soit 
against  the  other  parties  who  do  not  reside  in 
the  county.  Idem^       U& 

8.  If  a  plaintiff,  in  order  to  g'ive  jurisdic- 
tion to  the  court,  in  a  case  where  the  defend- 
ants live  in  another  county  unites  in  the 
action  a  party  who  he  knows  is  no  party  to 
the  contract,  the  court  will  on  motion  dismist 
the  suit  with  costs.  Idem^       403 

9.  P,  as  assignee  of  L,  brought  debt  upoo 
two  notes  against  %.  At  the  September 
term  1873  of  the  court  E  appeared  and  filed 
pleas  of  payment  and  nil  debits  and  three 
fecial  pleas  ;  on  which  issues  were  made  up. 
The  case  was  continued  until  the  next  Mardi 
term  of  the  court ;  when  the  defendant  ten- 
dered another  special  plea,  stating-  an  agree- 
ment with  L  before  the  assig-nment,  which, 
if  true,  constituted  a  good  defence  to  the 
action.  But  the  court  being  satisfied  that  it 
was  merely  intended  for  delay,  rejected  it 
And  the  appellate  court,  concurring-  with  the 
court  below,  affirmed  the  judg-ment. 

Evans  v.  Pettyjohn,  W 

10.  In  an  action  on  a  policy  of  insurance, 
under  a  declaration  averring-  performance  by 
the  plaintiffs  of  all  the  conditions  of  the 
policy,  plaintiff  may  prove  a  waiver  of  pei^ 
formance  of  the  conditions  by  the  insurer, 
and  this  will  be  equivalent  to  proof  of  per 
formance  of  such  conditions. 

If^est  Rockingham  Mutual  Fire  Ins, 
Co.  Y.  Sheets  &  Co,,  854 

PRACTICEJ—IN    CHANCERY. 

1.  After  a  decree  for  the  sale  of  real  estate 
to  satisfy  creditors  having  liens  thereon,  and 
an  appeal  from  that  decree  by  the  debtor, 
the  court  below  in  which  the  suit  was  pend- 
ing, may  appoint  a  receiver  to  take  possesr 
sion  of  the  property,  and  rent  it  out.  and 
collect  the  rents,  until  the  further  order  of 
the  court,  &c. 

Moran  v.  Johnston  &  als,,  108 

2.  If  the  sergeant  of  the  city  in  which  tlie 
property  is  located,  is  appointed  the  receiver, 
it  is  not  necessary  to  require  him  to  give 
security  for  the  faithful  performance  of  his 
duty,  as  it  is  covered  by  his  official  bond. 
Code  of  1873,  p.  1124,  ch.  174,  §  5. 

Idem,       lOB 

3.  Bill  by  the  administrator  of  the  vendor 
of  land  against  the   vendee,   who  had  not 
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received  a  conveyance,  to  subject  the  land  to 
pay  balance  of  purchase  money.  Vendee 
ans^vera,  and  insists  that  the  heirs  of  the 
vendor  should  be  made  parties  ;  but  the  court 
belo've,  without  requiring  this  to  be  done, 
makes  a  decree  for  the  sale  of  the  land. 
Upon  appeal  the  appellate  court  amends  the 
decree,  and  directs  that  the  heirs  shall  be 
made  parties  before  a  sale  of  the  land,  and 
then  affirms  it  with  costs  to  the  appellee. 

MoHy,  Cartef*s  adm^r,  127 

4.  The  rule  in  equity  in  reg^ard  to  amend- 
ments is,  that  they  may  be  made  when  the 
bill  is  defective  in  its  prayer  for  relief,  or  in 
the  omission  or  mistake  of  some  fact  or 
circumstance  connected  with  the  substance 
of  the  case,  but  not  forming  the  substance 
itself.  The  plaintiff  will  not  be  permitted  to 
abandon  the  entire  case  made  by  his  bill,  and 
make  a  new  and  different  case  by  way  of 
amendment.  But  this  rule  has  been  much 
trenched  upon,  especially  in  the  states  and 
in  Virginia. 

Be  lion  v.  Apperson  &  al.^  207 

5.  If  a  plaintiff  is  not  permitted  to  make  a 
new  case,  he  may  by  his  amendments,  so 
alter  the  frame  and  structure  of  his  bill,  as  to 
obtain  an  entirely  different  relief  from  that 
asked  for  originally.  Idem,        207 

6.  If  the  lender  of  money  is  made  a  party 
to  a  bill  filed  under  the  7th  section  of  the  act 
in  relation  to  money  and  interest,  and  an- 
swers, he  cannot  be  proceeded  against  under 
the  10th  section  of  said  act.  See  Code  of 
1849,  ch.  141.  Idem,        207 

7.  Courts  of  equity  will  allow  an  amend- 
ment of  the  bill  by  the  introduction  of  new 
parties,  plaintiffs  and  defendants,  when  nec- 
essary to  the  ends  of  justice,  or  to  prevent 

further     litigation.       As    a     general 
1030  *rule  this  is  not  a  matter  of  course, 
but  discretionary  with  the  court. 

Idem,        207 

8.  B  in  1868  files  bill  against  C  and  A  to 
enjoin  sale  of  land  under  deed  of  trust  to 
secure  debt  due  by  note,  on  the  ground  of 
usury.  They  answer  that  they  have  no 
interest  in  the  note,  but  it  belongs  to  S.  The 
case  stands  till  December  1871,  when  B  and 
his  wife  and  children  offer  to  file  an  amended 
and  supplemental  bill,  stating  that  B  had 
conveyed  the  land  to  the  wife  for  life,  and  to 
the  children  in  remainder  ;  and  they  make  C, 
A  and  S  defendants.  They  charge  usury  in 
the  note,  disclaim  discovery,  ask  for  an  issue, 
&c.     Hbi^d  : 

1.  Upon  the  coming  in  of  the  answers  of 
C  and  A,  B  might  have  dismissed  his  bill ; 
and  immediately  thereupon  have  filed  a  new 
bill  against  S,  under  the  10th  section  of  the 
act,  Code  of  1849,  ch.  141 :  And  he  might 
submit  to  a  dismissal  of  his  bill  by  the  chan- 
cellor, and  at  once  file  a  bill  against  S. 

Idem,        207 

2.  C  and  A  having  no  interest  in  the  note, 
the  case  is  virtually  ended  as  to  them  ;  and 
S  not  having  been  a  party  to  the  original 
billy  the  answers  of  C  and  A  cannot  be  read 
for  or  against  him,  either  under  the  original 


or  amended  bill ;  and  the  amended  bill  under 
the  10th  section  of  the  act  may  be  filed. 

Idem,       207 

3.  As  S  was  not  a  party  to  the  original 
bill,  and  as  the  plaintiffs  may  at  once  file  a 
new  bill  against  him,  the  delay  in  tender- 
ing the  amended  bill  cannot  prejudice  his 
interests.  Idem,        207 

4.  Qui^re  :  Whether  the  original  bill  in 
this  case  was  filed  under  the  7th  or  under 
the  10th  section  of  the  act.        Idem,        207 

9.  When  a  petition  by  persons  to  be  made 
parties  in  a  suit,  to  defend  their  rights,  may 
be  treated  as  a  cross-bill. 

Sayers  &  als.  v.   IVall  &  ais„  354 

10.  The  equities  between  a  vendee  of  land 
and  his  vendor,  may  be  adjusted  in  a  suit 
brought  by  the  assignee  of  vendor  to  subject 
the  land  under  a  deed  of  trust  given  to  secure 
the  purchase  money. 

Omohundro  v.  Henson  &  als.,  511 

11.  See  Appellate  Court,  No.  2,  3,  and 
Peters  v.  Neville* s  trustee  &  als,,        549 

12.  A  judgment  creditor  files  a  bill  to  set 
aside  a  deed  of  trust  to  secure  specified  cred- 
itors for  fraud,  and  for  general  relief. 
Though  the  deed  is  held  to  be  valid,  the 
plaintiff  is  entitled  to  the  surplus  after  paying 
the  debts  secured ;  and  the  bill  should  not  be 
dismissed,  but  under  the  prayer  for  general 
relief  he  is  entitled  to  an  account  of  the 
debts  secured  by  the  deed,  and  to  have  a  sale 
of  the  property. 

Sipe  V.  Barman  <Sf  als,,  563 

13.  Under  §  2,  ch.  179,  of  the  Code  of  1860, 
a  judgment  creditor,  without  having  sued 
out  execution  at  law,  may  sue  in  equity  to 
impeach  a  deed  of  homestead  of  personal 
property,  and  deed  conveying  said  p'roperty 
in  trust  for  grantor's  wife  and  children ; 
said  deeds  having  been  since  the  judgment 
was  recovered. 

Russell  V.  Randolph  &  als,,  705 

14.  How  the  court  should  guard  the  interests 
of  a  married  woman  having  separate  estate. 
See  Separate  Estate,  No.  7,  and 

Darnall  cS^  wife  v.  Smith's  adm'r  & 
als,,  878 

15.  When  a  decree  is  made  for  the  sale  of 
real  estate  for  the  payment  of  a  debt  secured 
by  a  deed  of  trust  upon  said  real  estate,  the 
decree  must  be  for  the  sale  of  the  property 
upon  the  terms  of  the  deed  :  and  it  is  error 
to  decree  a  sale  upon  credits  not  authorized 
by  the  deed.  I*ultz  y,  Davis,        903 

16.  In  a  foreign  attachment  when  and  by 
whom  the  affidavit  may  be  made.  See 
Attachments,  No.  2,  and 

Fisher  &  Bra,  v,  March,  765 

PRINCIPAL  AND  SURETY. 

1.  H  and  B,  as  his  surety,  execute  their 
bond  to  M,  for  land  purchased  of  him  by  H, 
and  gives  deed  on  the  land  to  secure  it,  and 
H  afterwards  conveys  the  land  to  O.  M  re- 
covers judgment  on  the  bond  against  H 
and  B  ;  and  B  pays  the  debt,  and  M  assigns 
it  to  him  without  recourse.    On  a  bill  by  B 
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ag'ainst    O    and   H,   to   subject  the  land   to 
satisfy  the  debt.    Hbi.d  : 

1.  B  is  entitled  to  have  the  land  sold  to 
pay  his  debt  without  proceeding  first 
against  H ;  especially  as  O  did  not  ask  for 
«uch  a  decree  in  the  court  below. 

Omokundro  v.  Henson  6f  als.^  511 

2.  O  may,  if  he  chooses,  make  an  issue 
in  this  case  between  himself  and  H,  and 
have  the  equities  between  them  settled. 

Idem^        511 

2.  When  discontinuance  of  an  action 
1040  *as  to  one  of  two  makers  of  a  note  does 
not  release  the  endorser.    See  Promts- 
tory  Notes^  No.  15,  and 

McVeigh  6f  al.  v.  Bank  of  the  Old 
Dominion^  785 

3.  When  an  order  of  a  County  court  remov- 
ing a  trustee  and  appointing  another,  though 
without  either  bill  or  petition,  is  binding 
upon  the  trustee  appointed  and  his  sureties. 
See  'Trusts  and  Trustees,  No.  13,  and 

Shelton  v.  Jone^sadm^x  &  als.,  891 

4.  See  Executors  and  Administrators^  No. 
1,  2,  and 

Smith  6f  als.  v.  Gregory,  248 

PROMISSORY  NOTES. 

1.  To  fix  liability  upon  the  endorser  of  a 
negotiable  note,  the  holder  must  use  due  dili- 
gence in  giving  notice  of  dishonor ;  and  where 
the  holder  and  endorser  reside  in  different 
localities,  and  at  the  time  of  the  dishonor, 
and  for  months  before  and  afterwards,  the 
usual  and  ordinary  intercourse  by  mail  be- 
tween the  two  is  intercepted  by  a  state  of  war, 
the  holder  does  not  prove  due  diligence,  by 
proving  simply,  that  he  deposited  in  his  post 
office,  on  the  day  of  the  dishonor  of  the  note, 
a  notice  of  dishonor  addressed  to  the  endorser 
at  his  place  of  residence. 

Farmers  Bank  of    Fa.  v.   GunnelVs 
adm^x,  131 

2.  A  state  of  war  which  intercepts  inter- 
course by  the  ordinary  and  usual  course  of 
mail  between  the  holder  and  endorser  of  a 
note,  excuses  the  holder  from  giving  notice 
of  dishonor  so  long  as  such  interruption  con- 
tinues ;  but  diligence  on  the  part  of  the  holder 
requires  that  he  should  forward  notice  to  the 
endorser  as  soon  as  the  interruption  ceases. 

Idem,        131 

3.  That  the  note  was  made,  endorsed  and 
discounted  in  the  city  of  Alexandria,  and  that 
at  that  time  that  city  was  in  the  firm  occupa- 
tion of  the  troops  of  the  United  States,  and 
the  endorser  after  endorsing  the  note  and 
before  its  maturity  returned  to  his  home 
within  the  lines  held  by  the  forces  of  the 
Confederate  States,  and  remained  there  until 
May  1862,  nine  months  after  the  note  fell  due, 
does  not  excuse  the  holder  from  giving  the 
endorser  notice  of  protest  for  non-payment 
of  the  note.  Idem,        131 

4.  That  at  the  date  of  the  protest  of  a  note 
in  August  1861,  up  to  the  10th  of  April  1862, 
the  city  and  a  portion  of  the  county  of  Alex- 
andria where  the  note  was  discounted,  was 
in  possession  of  the  forces  of  the  United 


States,  and  the  endorser  was  within  the  liaci 
of  the  forces  of  the  Confederate  States,  as4 
that  the  bank,  the  holder  of  the  note  at  Alex- 
andria, on  the  10th  of  April  ceased  its  bank- 
ing operations  by  resolutions  of  ita  board  of 
directors,  and  turned  all  its  assets  over  isto 
the  hands,  management  and  custody  of  three 
agents ;  and  the  bank  never  afterwards  re* 
sumed  its  business,  is  no  excuse  for  the  faibm 
to  give  notice  of  protest  and  non-payment 

Idem,       VX 

5.  For  other  insufficient  excuses,  see  the 
opinion  of  the  court  delivered  by  Moncure  P. 
in  IdetH,       131 

6.  The  ordinance  of  the  Virginia  conven- 
tion passed  June  24th,  1861,  which  providei 
that  in  cases  specified  the  parties  to  biUs, 
notes,  &c.,  shall  remain  bound  after  the  ma- 
turity of  the  notes,  etc.,  without- demand,  pro- 
test or  notice,  &c.,  is,  as  to  notes  made  aod 
discounted  before  its  passage,  in  violation  of 
the  constitution  of  the  United  States. 

Idem,       131 

7.  During  the  year  1861  slavery  was  reoog^ 
nized  as  existing  both  by  the  United  States 
and  Missouri,  and  slaves  owed  no  allegianoe 
to  either ;  and  there  could  be  no  demand  for 
their  services  by  the  United  States  or  the 
State,  which  could  occasion  a  failure  of  ooo- 
sideration  of  notes  given  for  the  hire  of 
slaves. 

Booker  v.  Kirkpatrick,  14S 

8.  A  note  discounted  at  the  bank  in  B,  wastB 
fall  due  on  the  18th  of  June  1864.  On  the  10th, 
from  apprehension  that  the  Union  foroei 
would  come  into  B,  the  valuables  of  the  bank, 
including  this  note,  were  sent  away  about 
two  miles.  The  Union  forces  did  enter  B  on 
the  12th,  and  left  on  the  14th  of  June.  The 
note  was  not  brought  back  to  the  bank  untQ 
after  the  18th,  and  was  not  presented  and  pro- 
tested for  non-payment,  nor  was  notice  of 
non-payment  given  to  the  endorser.    Hsu>: 

1.  The  facts  do  not  excuse  the  failure  to 
have  the  note  presented  and  protested,  and  '] 
to  give  notice  to  the  endorser. 

Tardy,  trustee,  v.  Boyd's  adtm^r  & 
als„  631 

2.  But  if  the  bank  was  not  guilty  of  laches 
in  not  having  the  note  presented  and  pro- 
tested for  non-payment,  and  notice  of  dis- 
honor on  the  day  it  fell  due,   to  bind  the 

endorser,   all  this  should   have  been 
1041        done  within  a  reasonable  *time  after 
the  hindering  cause  was  removed. 

Idem,      631 

9.  A  promise  to  pay,  by  an  endorser  of  i 
note,  with  a  full  knowledge  of  all  the  facts 
and  of  the  laches  of  the  holder  in  not  protest- 
ing the  note,  may  be  held  in  point  of  law  to 
amount  to  a  waiver  of  the  right  to  notice.  Bat 
such  a  promise  to  be  obligatory,  must  be  de- 
liberately made,  in  clear  and  explicit  Ua- 
guage,  and  must  amount  to  an  admission  of 
the  right  of  the  holder,  or  of  a  duty  and  will- 
ingness of  the  endorser  to  pay.  If,  therefore, 
the  conduct  or  acts  of  the  endorser  be  eqnir- 
ocal.  or  the  language  used  be  of  a  qualified 
or  uncertain  nature,  the  endorser  will  not  be 
held  responsible.  Idem,      631 
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10.  B  'was  the  endorser  of  a  note  made  by 
his  brother  A,  which  fell  due  in  June  1864, 
but  there  was  no  protest  for  or  notice  of  non- 
payment., B  afterwards,  with  the  knowledge 
of  these  facts,  proposed  to  the  holder,  to  pay 
the  notes  in  Confederate  money ;  which  was 
refnsed  by  the  holder ;  the  note  being  for 
good  money.  The  proposition  having  been 
refused,  it  does  not  constitute  a  promise  to 
pay,  or  a  recognition  of  his  liability,  which 
will  bind  him  to  pay  the  debt. 

Idemy        631 

11.  A  note  made  in  January  1863  is  the  last 
renewal  of  notes  given  for  a  debt  due  before 
1861.     It  is  not  to  be  scaled. 

Idem^        631 

12.  The  act  of  March  3,  1866,  for  scaling 
debts,  does  not  apply  to  a  case  where  the 
money  loaned  was  a  sound  currency,  and  the 
note  sued  upon  was  a  renewal  of  notes  ac- 
cepted as  an  accommodation  to  the  debtor, 
and  only  as  evidence  of  a  pre-existing  debt 
due  in  good  money.  Idetn,        631 

13.  M  owned  a  large  real  estate  in  Alexan- 
dria, and  was  president  of  the  Bank  of  the 
Old  Dominion  located  in  that  city.  In  1861 
M  endorsed  seven  notes  made  in  March  and 
on  to  June  by  J,  which  were  discounted  at 
the  bank.  Before  any  of  these  notes  fell  due 
the  Union  forces  took  possession  of  Alexan- 
dria, and  held  it  till  the  end  of  the  war.  A 
few  days  after  they  came  M  left  the  city,  and 
joined  his  family,  who  had  left  some  time 
before ;  he  leaving  at  his  dwelling  a  white 
servant  and  having  had  his  place  of  business 
at  the  bank.  He  remained  in  Richmond, 
within  the  Confederate  lines,  until  the  end  of 
the  war.  Two  of  the  notes  had  been  made 
and  discounted  for  M's  accommodation,  and 
he  received  the  proceeds.  All  the  notes  were 
protested  for  non-payment  as  they  fell  due, 
and  notice  of  dishonor  was  left  at  his  house, 
with  the  white  servant  left  by  M  there,  ex- 
cept one,  which  was  left  at  his  place  of  busi- 
ness at  the  bank:  and  no  other  notice  was 
ever  given  him.    Hbld  : 

1.  The  notice  was  not  sufficient  to  bind 
M  as  endorser  of  the  notes. 

McVeifck  &  al.  v.  The  Bank   of  the 
Old  Dominion^  785 

2.  On  the  notes  made  and  discounted  for 
his  accommodation,  M  was  liable  without 
notice.  Idem^        785 

3.  Though  the  declaration  is  special  upon 
the  note,  and  avers  demand  and  notice  to 
the  endorser,  the  plaintiff  may  prove  on  the 
trial  that  the  note  was  made  and  discounted 
for  the  accommodation  of  the  endorser,  and 
recover  in  the  action,  though  no  notice,  or 
an  insufficient  notice,  was  given  to  the  en- 
dorser. Idem^       785 

4.  The  statute  directing  how  notices  may 
be  given,  does  not  apply  to  a  notice  of  the 
dishonor  of  negotiable  paper.  Code  of 
1860,  ch.  167,  §  1,  of  1873,  ch.  163,  §  1. 

IdetHy        785 

5.  The  fact  that  the  maker  of  these  notes 
paid  to  the  branch  of  the  bank  at  P,  in 
Confederate  money,  the  full  amount  of  the 


notes,  under  the  act  of  assembly  authoriz- 
ing it,  the  branch  not  having  the  notes  at 
the  time,  does  not  constitute  a  payment; 
though  after  the  war  the  bank  took  posses- 
sion of  all  the  assets  of  said  branch,  includ- 
ing the  funds  so  paid  in.  Idem,        785 

14.  A  note  made  in  June  1861,  by  a  person 
resident  within  the  Confederate  lines,  and 
discounted  by  a  bank  located  within  the  Un- 
ion lines,  is  illegal  and  void ;  unless  it  was 
given  in  renewal  of  a  note  made  before  the 
war,  and  by  an  agent  acting  under  an  author- 
ity conferred  before  the  war. 

Idem,       785 

15.  In  an  action  against  J  &  E,  partners, 
as  makers,  and  M  as  endorser  of  a  negotiable 
note,  the  process  is  served  on  J  and  M,  but 
is  again  and  again  returned  as  to  B,  ''not 
found,"  or  '*no  inhabitant,"  and  the  action 
is  discontinued  as  to  K. — B  is  not  thereby  re- 
leased from  liability  on  the  note,  and  there- 
fore M,  the  endorser,  is  not  released ;  and  the 
plaintiff  may  have  judgment  against  J  and  M. 

Idem,        785 

1042  ♦16.  J  &  E,  partners,  living  in  the  city 
of  Alexandria,  made  a  note  dated  at 
Alexandria,  and  payable  at  the  Bank  of  the 
Old  Dominion,,  which  is  located  in  said  city, 
which  is  endorsed  by  M,  the  president  of  the 
bank,  and  discounted  by  said  bank.  Hbld  : 
That  it  is  not  necessary  to  state  on  the  face 
of  the  note  that  it  is  payable  in  the  state  of 
Virginia,  to  bring  the  note  within  the  statute; 
Code  of  1860,  ch.  144,  §  7.  of  1873,  ch.  141,  §  7  ; 
but  it  may  be  shown  by  evidence  that  the 
place  of  payment  is  within  the  state. 

Idem,       785 

17.  An  accommodation  endorser  of  a  nego- 
tiable note  paying  after  protest,  has  only  the 
right  of  a  surety,  to  be  fully  indemnified  for 
his  payment  on  account  of  his  principal :  and 
this  indemnity  is  fully  secured  by  the  pay- 
ment to  him  by  the  principal  of  the  value 
paid  by  the  surety. 

Burton  v.  Slaughter,  914 

18.  See  as  to  the  personal  representative  of 
an  accommodation  endorser.   Executors  <Sf 

Administrators,  No.  6,  7,  8,  and 

Idem,       914 

RAILROAD  COMPANIES. 

1.  The  charter  of  the  Richmond,  Fredericks- 
burg and  Potomac  Railroad  Company  does 
not,  in  express  terms,  or  by  necessary  impli- 
cation, vest  in  the  company  the  right  to  pro- 
pel her  engines  by  steam  through  the  streets 
of  a  city,  without  the  consent  of  the  corpo- 
rate authorities  of  the  city  ;  and  the  charter 
of  the  city  of  Richmond  giving  to  the  council 
of  the  city,  the  authority  to  prevent  the  pro- 
pelling of  the  cars  of  a  railroad  by  steam 
through  the  streets  of  the  city,  provided  no 
contract  is  thereby  violated,  the  council  may 
prohibit  said  railroad  company  from  the  use 
of  steam  in  propelling  their  cars  in  the  streets 
of  the  city. 

Richmond,  Fred'g  6f  Pot,  R.  R,  Co. 
V.  City  of  Richmond,  83 

2.  It  seems  a  railroad  company  may,  by 
express  contract  or  notice  brought  home  to 
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the  employer,  relieve  itself  from  its  liability  as 
insurer  of  freight,  or  for  money,  or  valuable 
articles  liable  to  be  stolen  or  damaged,  unless 
apprised  of  their  character  or  value,  or  for  ar- 
ticles liable  to  rapid  decay,  or  for  live  animals 
liable  to  get  unruly  from  fright,  and  to  injure 
themselves  in  that  state,  when  such  articles 
or  animals  become  injured  without  the  fault 
or  negligence  of  the  company  or  its  agents. 

ya.  &  Tenn,  R.  R.  Co.  v.  Sayers,       328 

3.  But  a  railroad  company  cannot  by  ex- 
press contract,  though  upon  the  considera- 
tion of  a  reduced  charge  upon  the  freight, 
relieve  itself  from  its  liability,  as  carrier  of 
the  freight,  from  injury  to  or  loss  of  the 
freight,  resulting  in  any  degree  from  the 
want  of  care  or  faithfulness  of  themselves 
or  their  agents.    For  a  case  see, 

Idem^       328 

4.  The  statements  of  agents  of  a  railroad 
company,  as  to  the  condition  of  the  brakes  on 
the  cars,  or  as  to  the  condition  of  the  road 
at  the  place  where  the  accident  occurred, 
said  statements  having  been  made  some  time 
before  and  some  time  after  the  accident,  and 
at  some  miles  from  the  place,  are  not  a  part 
of  the  res  gestce^  and  are  not  competent  evi- 
dence for  the  plaintiff,  in  a  suit  against  the 
company,  to  prove  negligence. 

Idem^        328 

5.  For  proceedings  to  assess  the  compensa- 
tion to  the  tenant  of  the  freehold,  for  the 
land  taken,  see  Internal  Improvement  Com- 
panies^ No.  2,  3,  4,  5,  6,  7,  and 

Wash.  Cin.  &  St.  Louis  R.  R.  Co.  v. 
Switzer^  661 

RENTS. 

1.  How  rents  should  be  estimated  against 
a  vendor  of  land  refusing  to  deliver  posses- 
sion.   See  Vendor  and  Purchaser^  No.  1,  and 

Boiling  V.  Lersnery  36 

2.  In  such  a  case,  though  the  rents  are  esti- 
mated, it  is  proper  to  charge  interest  upon 
them.  Idem^        36 

RICHMOND. 

1.  The  council  of  the  city  of  Richmond  has 
authority,  under  the  charter  of  the  city,  to 
impose  a  license  tax  upon  a  foreign  telegraph 
company  having  an  agency  in  the  city  and 
doing  business  therein.  And  there  is  nothing 
in  the  constitutions  and  laws  of  the  state  or 
of  the  United  States,  which  forbids  such  tax, 
if  it  is  equal  and  just  in  its  provisions. 

Western  Union  Telegraph  Co.  v.  City 
of  Richmond^  1 

2.  Though  the  ordinance  of  the  city  impos- 

ing taxes,  speaks  only  of  persons  or 
1043  *firms  doing  business  in  the  city,  yet  it 

imposes  a  tax  in  terms,  on  telegraph 
companies,  and  obviously  intends  to  include 
incorporated  companies  as  well  as  individuals. 

Idem,        1 

3.  The  council  of  the  city  of  Richmond 
may  prohibit  the  Richmond,  Fredericksburg 
A  Potomac  Railroad  Company  from  propel- 


ling their  cars  by  steam  through  the 
of  the  city.     See  Railroad  Compamies, 
1,  and 

Richmond,    Fred'g    &   Pot.    R.   R. 
Co.  V.  City  of  Richmond^ 

SAMPLE  MERCHANTS. 

1.  The  act  approved  April   30th,   1874,  in 
relation  to  sample  merchants*  licenses,  vf\ 
thorizes  a  party  who  has  obtained  a  licea«, 
to  employ  an  agent  to  sell  for  the  principal  { 
under  the  license. 

Myerdock^s  case, 
SCALING  CONFEDERATE  DEBTS. 

1.  At  what  time  the  scale  to  be  appUeli 
See  Agents,  No.  4,  and 

McVeigh  v.    The  Bank    of  the  Old 
Dominion,  IVI 

See    Confederate  Contracts^   No.  3,   and 

Ashby^s  adm*r  <Sf  als.  v.  Porter  & 
als.,  ISSI 

2.  A  note  made  in  January  1863  is  the  lajHj 
renewal  of  notes  given  for  a  debt  due  before 

1861.  It  is  not  to  be  scaled. 

Tardy,  trustee,  v.  Boyd's  adm*or  & 
als.,  63 

3.  The  act  of  March  3,  1866,  for  scaliirj 
debts,  does  not  apply  to  a  case  where  ttK<| 
money  loaned  was  a  sound  currency,  and  ttrj 
note  sued  upon  was  a  renewal  of  ooIaI 
accepted  as  an  accommodation  to  the  debtor, 
and  only  as  evidence  of  a  pre-existing  ddit 
due  in  good  money.  Idem,      631.: 

4.  A  sale  of  land  by  executors  in  Octc 

1862,  held,  upon   the  time  of  sale,  the  8«^ 
rounding  circumstances  and  the  evidence,  to] 
have  been  made  with  reference  to  CoDfedc^! 
ate  treasury  notes  as  the  standard  of  raloe, 
and  therefore  that  the  purchase  money  wai 
to  be  scaled  as  of  the  date  of  the  sale. 

Moore     &    als.    v.     HamslHirgef's 

ex'ors,  (0  \ 

5.  A  case  in  which  the  value  of  the  laad  it  i 
the  time  of  the  sale  was  held  to  be  the  proper 
measure  of  recovery.  Idem,      6ff, 

SEPARATE  ESTATE. 

1.  A  conveyance  of  land  by  a  husband  to: 
his  wife,  vests  in  her  a  separate  estate;  nd^ 
upon  her  death,  leaving  children,  it  descends 
to  them  ;  and  the  husband  is  not  entitled  to: 
curtesy  in  it. 

Sayers  6f  als.  ▼.  Wall  &  ais.,  354, 

2.  A  married  woman,  possessed  of  a  icpt* 
rate  estate,  may  charge  the  same  with  her 
debts  in  like  manner  and  to  the  same  extcst 
as  z,feme  sole. 

Damall  &  wife  v.   Smith's  adm^r 
&  als.,  K« 

3.  The  liability  of  the  separate  estate  of  a, 
married  woman  can  only  arise  out  of  the; 
supposed  intention  of  the  wife.  And  no 
pecuniary  engagement  can  be  a  charge  npos 
the  wife's  estate  which  is  not  connected  bj 
agreement,  either  express  or  implied,  with 
said  estate.  laewL,      878 
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4.  If  a  married  woman  having'  separate 
property  enters  into  a  pecuniary  engagement, 
nrhether  by  ordering  goods  or  otherwise, 
which  if  she  were  a  feme  sole  would  consti- 
tute her  a  debtor,  and  in  entering  into  such 
an  engagement  she  purports  to  contract  not 
for  her  husband,  but  for  herself,  and  on  the 
credit  of  her  separate  estate,  and  it  was  so 
intended  by  her,  and  so  understood  by  the 
person  with  whom  she  is  contracting;  that 
constitutes  an  obligation  for  which  the  person 
ivith  whom  she  contracts  has  the  right  to 
make  her  separate  estate  liable:  and  the 
•qaestion  whether  the  obligation  was  con- 
tracted in  this  manner  must  depend  upon 
the  facts  and  circumstances  of  each  particular 
case.  Idem^        878 

5.  As  the  charge  is  a  mere  question  of 
intention,  the  wife  may  extend  it  to  the 
whole,  or  confine  it  to  a  part  of  her  separate 
estate.  If  no  specific  part  is  appointed  for 
the  payment  of  the  debt,  the  fair  implication 
is,  that  the  whole  estate  was  intended  to  be 
made  liable.  If,  on  the  other  hand,  only  a 
part  of  the  estate,  expressly  or  by  fair  infer- 
ence, is  designed  to  be  charged,  no  liability 
whatever  can  attach  to  the  residue. 

Idem^       878 

6.  A  wife  is  exempt  from  all  personal  lia- 
bility, and  from  all  personal  decrees  and  judg- 
ments upon  her  contracts.  Her  undertaking, 
so  far  as  it  is  recognized  by  the  courts,  is  not 

that  she  will  pay  the  debt,  but  that  her 
1044  separate  estate  shall  be  answerable  *for 

it.  And  that  is  bound  so  far  only  as 
she  has  agreed  it  shall  be  bound. 

Identy       878 

7.  W  was  insolvent,  and  B»  his  wife,  owned 
a  separate  estate,  part  qf  it  under  her  father's 
will,  which  was  given  in  trust  for  her.  In 
August  1860  W  and  B  purchase  a  crop  of 
tobacco  from  S,  and  they  execute  a  paper  by 
which  they  bind  themselves  to  convey  to  8  a 
sufficient  interest  in  the  Peatross  estate  to 
secure  him  for  the  tobacco.  In  October  1860, 
B  directs  her  agent,  J,  to  give  to  S  an  order 
from  her  on  the  Peatross  estate  for  $4,153.22, 
to  be  drawn  on  whoever  the  court  may  ap- 
point to  distribute  the  estate.  In  1866  S's 
adm'x  files  her  bill  to  sell  B's  separate  estate 
for  the  payment  of  this  debt,  and  claims  that 
B'a  whole  separate  estate  is  liable.  %  and 
her  present  husband  do  not  answer,  but  her 
trustee  does,  and  denies  her  estate  is  liable. 
And  without  directing  any  enquiry  as  to  the 
Peatross  estate,  or  what  had  been  done  with 
£*8  interest  in  it,  there  is  a  decree  for  the 
sale  of  E's  land  for  the  payment  of  the  debt. 
Hru): 

1.  Prima facieW^  interest  in  the  Peatross 
estate  is  alone  liable  for  the  payment  of 
the  debt.  Idem^       878 

2.  If  plaintiff  insists  that  the  other  sepa- 
rate estate  of  %  is  liable,  and  that  her 
interest  in  the  Peatross  estate  was  only 
taken  as  collateral  security,  the  burden  is 
on  the  plaintiff  to  establish  the  fact. 

Idem^        878 

3.  Before  the  plaintiff  can  subject  the 
other  separate  estate  of  B,  she  must  show 


that  due  diligence  has  been  used  by  S  in 
pursuing  the  interest  of  E  in  the  Peatross 
estate,  and  that  he  has  failed  to  make  the 
debt  out  of  that  interest.  Idem^       -878 

4.  Though  a  married  woman  is  to  be 
treated  as  2i/eme  sole,  so  far  as  the  capacity 
to  charge  her  estate  with  htfr  pecuni^ary 
engagements  is  concerned;  yet  if  in  a 
litigation  involving  that  question,  the 
husband  does  not  choose  to  defend  her 
interests,  and  the  trustee  is  negligent  of 
his  duty,  it  is  incumbent  upon  the  court  to 
direct  such  enquiries  as  will  prevent  the 
sacrifice  of  her  rights.  Idem,        878 

5.  The  plaintiff  having  failed  to  furnish 
the  necessary  evidence  as  to  S's  prosecu- 
tion of  his  claim  as  assignee  of  K's  interest 
in  the  Peatross  fund,  ordinarily  the  bill 
should  be  dismissed.  But  as  it  is  apparent 
that  the  case  has  not  been  investigated 
upon  its  merits,  a  result  attributable  to 
the  conduct  of  the  defendants  in  a  very 
great  measure,  the  cause  will  be  remanded 
for  further  proceedings  in  conformity  to 
the  views  expressed  by  this  court. 

Idem,        878 

SHERIFFS  AND  SERGEANTS. 

1.  If  a  sergeant  of  a  city  is  appointed  to 
rent  out  property  located  therein  and  collect 
the  rents,  he  need  not  be  required  to  give 
security  for  the  faithful  performance  of  the 
duty,  as  it  is  covered  by  his  official  bond. 
Code  of  1873,  ch.  174,  §  S. 

Morany,  Johnston  &  als.y  108 

SPECIFIC  PERFORMANCE. 

1.  In  1851  J  marries  and  brings  his  wife  to 
the  house  of  his  father  E ;  and  he  lives  there 
for  years,  under  an  understanding  or  agree- 
ment with  E  that  E  will  leave  him  the  land 
by  his  will  upon  condition  that  J  will  support 
E  and  his  wife  during  their  lives.  J  lives 
on  the  land  which  he  cultivates,  and  he 
supports  E  and  his  wife  until  1863,  when  he 
goes  into  the  army,  and  dies  in  1865.  After 
J  went  into  the  army  his  widow  and  E  and 
wife  do  not  agree,  and  E  and  wife  leave 
the  place,  and  are  supported  by  another  son 
of  E  until  the  death  of  E  in  1868,  when  he 
gives  the  land  to  this  son,  except  fifty  acres 
which  he  had  previously  given  to  J's  widow 
and  children.    Hki<d  : 

1.  The  court  will  not  decree  specific  exe- 
cution of  the  agreement  between  J  and  E. 

Cox  &  als.  V.  Cox,  305 

2.  J  having  received  from  the  proceeds 
of  the  land  a  full  satisfaction  for  the  sup- 
port of  E  and  his  wife  and  any  improve- 
ments he  had  made  upon  it,  is  not  entitled 
to  further  compensation.  Idem,        305 

2.  S  and  his  wife  P  had  no  children,  and  it 
was  agreed  between  them  that  the  survivor 
should  have  all  the  property  during  his  or 
her  life,  and  at  his  or  her  death  it  should  be 
equally  divided  between  his  and  her  heirs 
and  next  of  kin.  S  made  his  will  by  which 
he  gave  all  his  property  to  his  wife  absolutely. 
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He  died  in  her  lifetime,  and  she  was  so 
1046  shocked  *at  his   death,   that  she  was 

itnmediatelj  paralyzed,  and  remained 
unconscious  until  she  died  the  day  after  he 
did.  She  died  without  making  a  will.    Hbi^d  : 

1.  A  court  of  equity  will  not  enforce  the 
agreement  at  the  suit  of  the  heirs  and  next 
of  kin  of  S  against  the  heirs  and  next  of 
kin  of  P. 

Sprinkle  6f  ah.  ▼.  Hayworih  <Sf  als,,  384 

2.  In  the  absence  of  fraud  on  the  part  of 
a  legatee,  a  court  of  equity  will  not  enforce 
a  pi^l^:harge  upon  his  legacy. 

Idem,        384 

3.  If  it  appeared  from  the  evidence  in  the 
case,  that  8  intended  P  should  have  entire 
control  of  the  whole  property  during  her 
life,  and  use  as  much  of  it  as  she  chose  to 
use,  and  that  only  what  remained  at  her 
death  was  to  be  divided  between  his  and 
her  heirs  and  next  of  kin,  the  trust  would 
not  be  enforced  even  if  it  had  been  in  writ- 
ing. Idem,        384 

STATUTES. 

1.  §  3,  of  the  act  of  March  IS,  1867,  which 
amended  §  3,  ch.  182,  of  the  Code  of  1860,  in 
relation  to  the  time  of  presenting  a  petition 
for  appeal,  &c.,  construed  in 

'Belling  v.  Lersner,  36 

2.  The  act  of  February  28,  1872,  Acts  of 
1871-72,  ch.  124,  p.  98,  establishing  a  Special 
Court  of  Appeals,  declared  to  be  constitu- 
tional in  Idem^        36 

3.  The  act  of  January  16,  1867,  amending 
and  re-enacting  §  5  of  ch.  119,  of  the  Code  of 
1860,  in  relation  to  recording  deeds,  construed 
in 

Blackford  &  a/j.,  trustees y  v.  Hurst 
&als,,  203 

4.  The  act,  Code  of  1873,  ch.  168,  §  S,  9,  in 
relation  to  pleas  of  failure  of  consideration, 
construed  in 

Huff&  aL  V.  Broyles  df  al,,  283 

5.  The  act.  Code  of  1849,  ch.  177,  §  19,  in 
relation  to  judgments.    See 

Bush  V.  Campbell,  403 

6.  The  acts,  Code  of  1860,  ch.  119,  §  2,  and 
Sess.  Acts  1866-67,  p.  805,  ch.  36,  in  relation 
to  mechanics'  liens,  construed  in 

HenrickSy  by  Stuart  v.  Fields,  447 

7.  The  act.  Code  of  1873,  ch.  117,  §  4,  as  to 
the  execution  and  acknowledgment  of  deeds 
^y  femes  covert,  construed  in 

Switzer  v.  Switzer,  574 

8.  The  act  of  March  3,  1866,  for  scaling 
debts,  construed  in 

Tardy,  trustee,  v.  Boyd*s  adm^or  6f 
als„  631 

9.  The  act.  Code  of  1860,  ch.  56,  §6,  in  rela- 
tion to  compensation  for  land  taken  by 
Internal  Improvement  companies,  construed 
in 

IVash.,  Cin.  6f  St  Louis  ^.  J^.  Co. 
V.  Switzer,  661 

10.  The  act.  Code  of  1860,  ch.  144,  §  7,  of 
1873,  ch.  141,  §  7,  in  relation  to  negotiable 
notes,  construed  in 


McVeigh  &  at.  v.  Bank  of  the  OU 
Dominion,  79$ 

11.  The  act,  Code  of  1860,  ch.  167,  J  1,  o< 
1873,  ch.  163,  §  1,  in  relation  to  notkci. 
construed  in  Idem,      785 

12.  The  act.  Code  of  1873,  ch.  178,  §  17,  ii 
relation  to  limitation  of  appeals,  constned 
in 

Otterback  v.  Alex.  &  Fred.  Railway 
Co.,  940 

13.  The  act.  Code  of  1873,  ch.  188,  §  1, 2, 3, 
in  relation   to  house-burning,  constmed  is 

Pagers  case,  943 

14.  The  act  of  March  27, 1874,  §  4,  in  rela- 
tion to  grand  juries,  construed  in 

Mesmer*s  case,  97s 

15.  The  act  of  April  30th,  1874,  §  110,  is 
relation  to  sample  merchants*  licenses,  coo- 
strued  in 

Myerdock*s  case,  98g 

16.  The  act.  Code  of  1873,  ch.  187,  §  1,  in 
relation  to  murder  in  the  first  d^iree,  oo«> 
strued  in 

HowelVs  case,  956 

TAXES  AND  TAXATION. 

1.  The  council  of  the  city  of  Richmond  hu 
authority,  under  the  charter  of  the  city,  to 
impose  a  license  tax  upon  a  foreign  telegraph 
company  having  an  agency  in  the  city  and 
doing  business  therein.  And  there  is  noth- 
ing in  the  constitutions  and  laws  of  the  state 
or  of  the  United  States,  which  forbids  such 
tax,  if  it  is  equal  and  juslt  in   its  provisioiia. 

Western  Union  Telegraph  Co.  v.  City 
of  Richmond,  \ 

2.  Though  the  ordinance  of  the  city  im- 
posing taxes  speaks  only  of  persons  or  fimti 
doing  business  in  the  city,  yet  it  imposes  a 
tax  in  terms,  on  telegraph  companies,  and 
obviously  intends  to  include  incorporated 
companies  as  well  as  individuals. 

Idem,  1 
1046  *3.  For  a  thorough  and  exhanstiTe 
investigation  of  the  power  of  a  state, 
and  its  limitations,  to  tax  agencies  of  the 
United  States  government,  see  opinion  of 
Staples  J.  Idem,      1 

4.  Corporations  which  derive  their  exist- 
ence and  exercise  their  franchises  under  au- 
thority of  state  laws,  but  are  employed  by 
the  national  government  for  certain  doties 
and  services;  whilst  Congress  may  exempt 
them  from  any  state  taxation  which  will  really 
prevent  or  impede  such  services,  yet  in  the 
absence  of  such  legislation  by  Congress  to 
indicate  that  exemption  is  deemed  essential 
to  the  performance  of  governmental  serrices, 
it  cannot  be  claimed  on  the  mere  ground  that 
the  corporation  is  employed  as  an  agency  of 
the  government.  And  the  tax  may  be  cither 
upon  the  property  or  business  of  the  corpo- 
ration. Idem,       1 

5.  The  cases  recognize  a  distinction  be- 
tween taxation  of  the  property  belonging  to 
a  private  corporation  employed  by  the  (for- 
ernment,  and  taxation  of  the  instrumental* 
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Ities  or  means  of  the  gcovemment  in  the 
possession  of  such  corporations.  The  state 
ma  J  tax  a  banking  institution ;  but  it  cannot 
tax  the  cnrrencj  of  the  government's  bonds 
belonging  to  such  bank.  It  may  tax  the  rail- 
road, bnt  not  the  mail  or  the  munitions  or 
other  property  of  the  government.  It  may 
tax  the  contractor  with  the  government, 
though  not  the  contract.  Idem,       1 

6.  The  act  approved  April  30th,  1874,  in 
relation  to  sample  merchants'  licenses,  au- 
thorizes a  party  who  has  obtained  a  license, 
to  employ  an  agent  to  sell  for  the  principal 
under  the  license. 


Myerdock's  case^ 


988 


TENDER. 


1.  An  offer  by  a  purchaser  of  land  sold  by 
executors  in  October  1862,  for  Confederate 
treasury  notes  as  the  standard  of  value,  the 
offer  made  a  short  time  after  it  fell  due,  to 
pay  the  first  bond  due  for  the  purchase  money, 
he  not  showing  any  money,  was  not  a  good 
tender. 

Moore    df     als,    v.    Hamsbarger^s 
ex^ors^  667 

TRUSTS  AND  TRUSTEES. 

1.  A  deed  of  trust  purports  to  be  given  to 
secure  a  note  for  $1000  given  for  the  loan  of 
that  sum  by  E  to  C.  Though  the  note  may 
not  have  been  delivered  by  C  to  E,  yet  if  he 
owed  E  a  debt  for  which  the  note  was  to  be 
given  the  deed  is  a  valid  security  for  it. 

Eacho  V.  Cosby,  112 

2.  The  trustee  in  a  deed  of  trust  executed 
by  C  is  made  a  party  plaintiff  with  the  ces- 
tui qui  trust  E,  in  an  original  bill  to  enforce 
the  trust,  but  his  name  is  omitted  in  an 
amended  and  supplemental  bill.  He  is  un- 
der the  statute  a  competent  witness  to  prove 
what  passed  between  E,  C,  who  is  dead,  and 
himself  as  to  the  preparation  of  the  deed  and 
note  intended  to  be  secured  thereby  ;  he  un- 
der the  circumstances  not  bein^  liable  for 
costs.  Idem,       112 

3.  The  deed  provides  that  the  trustee  shall 
receive  five  per  cent,  upon  the  amount  of 
aales.  All  the  property  having  been  disposed 
of  by  the  court  so  that  the  trustee  can  never 
sell  it,  even  if  his  right  to  commissions  on  a 
sale  by  him  would  render  him  an  incompe- 
tent witness,  it  cannot  affect  his  competency 
under  the  circumstances.  Idem,        112 

4.  By  the  act  of  January  16,  1867,  amend- 
ing and  re-enacting  §  5  of  ch.  119  of  the  Code 
of  1860,  deeds  of  trust  &c.  are  to  be  recorded 
in  the  clerk's  oflSce  of  the  county  or  corpora- 
tion court  within  the  jurisdiction  of  which 
the  real  estate  conveyed  &c.  is  situated. 

Blackford  &  als.,  trustees,  v.  Hurst 
&  als.,  203 

^  5.  By  the  charter  of  the  city  of  Irynchburg 
jurisdiction  is  given  to  the  court  of  Hustings 
for  said  city,  not  only  within  the  limits  of 
the  corporation,  but  also  for  the  space  of  one 
mile  without  and  around  said  city.  A  deed 
of  trust  conveying  real  estate  lying  outside 


the  corporation  limits,  but  within  one  mile 
without  and  around  said  city,  is  to  be  re- 
corded in  the  clerk's  office  of  the  corporation 
court  of  the  city.  And  being  so  reco|yled  it 
is  valid,  and  has  priority  over  subsequent 
judgments  against  the  grantor  in  the  deed 
docketed  in  the  clerk's  office  of  the  county. 

Idem^        203 

6.  A  will  giving  the  executor  a  discretion 
to  sell  the  whole  estate,  real  and  personal, 
does  not  create  a  trust  of  the  estate  in  the 
executor. 

Mason  v.  Jones  df  wife,  271 

7.  Where  a  trustee  in  a  deed  to  secure  cred- 
itors has  received  in  June  1861  in  good  money, 

a  part  of  the  trust  fund  applicable 
1047  *to  pay  a  creditor  who  is  ready  to  re- 
ceive payment,  his  investment  of  the 
fund  in  Confederate  bonds,  under  an  order 
of  the  court  made  on  his  motion,  in  a  suit 
which  he  had  brought  for  the  administration 
of  the  trust,  is  invalid,  and  he  continues  lia- 
ble for  the  fund  ;  and  this  whether  the  cred- 
itor was  or  was  not  a  party  to  the  suit. 

Kirby  v.  Goody koontz  df  als.,  298 

8.  In  this  case  the  court  below.  Whilst  giv- 
ing a  decree  in  favor  of  the  creditor  for  his 
debt,  disallowed  the  interest  on  the  debt 
during  the  war.  On  appeal  by  the  trustee 
the  decree  of  the  court  below  was  affirmed 
generally.  Idem^       298 

9.  As  to  what  deeds  of  trust  are  not  fraud- 
ulent. See  Conveyances-^Fraudulent,  No,  1, 
2,  3,  4,  and 

Sipe  V.  Barman  &  als.,  563 

10.  What  relief  a  judgment  creditor  plain- 
tiff may  have,  though  the  deed  be  held  to  be 
valid.    See  Practice  in  Chancery,  No.  12,  and 

Idem,        563 

11.  What  deed  by  wife  in  trust  for  husband 
and  children  will  be  set  aside.  See  Husband 
6f  mfe.  No.  4,  5,  6,  7,  and 

Switzer  v.  Switzer,  574 

12.  See  Equitable  Jurisdiction  and  Relief, 
No.  5,' and 

Meade  v.  Grigsby*s  adm^ors,  612 

13.  An  order  by  a  county  court  made  on 
the  request  of  the  life  tenant  and  with  the 
consent  of  the  trustee  for  her  and  her  chil- 
dren, removing  the  trustee  and  appointing 
another,  is  valid,  though  made  without  either 
bill  or  petition,  and  the  bond  given  by  the 
new  trustee  binds  his  sureties. 

Shelton  w.  Jones*  adm^x  6f  als.,  891 

14.  If  the  children  might  have  objected  to 
the  order  as  not  having  been  parties,  yet 
having  acquiesced  for  a  long  time,  the  parties 
to  the  bond  cannot  avoid  it  on  that  ground. 

Idem,        891 

15.  ^^  Judicial  Sales,  No.  7,  and 

Fultz  V.  Davis,  903 

USURY. 

1.  B,  of  Harrisonburg  in  Va.  was  kidebted 
to  M,  of  Baltimore,  Maryland,  by  various 
notes  and  accounts  ;  on  some  of  which  notes 
usurious  interest  was  charged.  In  February 
1868  B  and  M  made  a  full  settlement,  by 
which  B  transferred  to  M  judgments  and 
debts  to  the  amount  of  his  debt ;  and  it  was 
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agreed  that  M  should  prosecute  these  claims, 
and  if  any  of  them  proved  insolvent,  that  M 
might  recover  from  B  any  deficit  that  re- 
mained :  And  M  then  delivered  to  B  all  his 
notes  and  accounts.  Some  of  the  claims 
transferred  to  M  proved  worthless;  and  in 
June  1869  B  gave  to  M  his  note  endorsed  by 
C,  made  payable  in  Harrisonburg,  for  the 
amount  of  the  deficit.  Hei#d:  The  note  was 
founded  on  a  new  contract  on  a  new  consid- 
eration, and  the  usury  in  the  previous  notes 
given  by  B  to  M  before  their  settlement  does 
not  affect  it. 

Coffman  <Sf  Bt  uffy  v.  Miller  6f  Co.,  698 
2.  See  Practice  in  Chancery,  No.  8,  and 

Belton  V.  Apperson  6f  als,,  207 

VENDOR  AND  PURCHASER. 

1.  A  vendor  of  land  refused  to  deliver  pos- 
session according  to  the  contract,  and  the 
vendee  who  has  paid  the  purchase  money, 
immediately  sues  for  specific  performance, 
and  the  vendee  resists  it,  and  asks  for  a  re- 
scission of  the  contract ;  but  there  is  a  decree 
for  specific  performance,  and  for  an  account 
of  rents  and  profits.  In  estimating  the  rents 
and  profits  of  the  land  thus  held  by  the 
vendor,  the  annual  value  of  the  land  in 
the  hands  of  a  prudent  and  discreet  tenant, 
upon  a  judicious  system  of  husbandry,  is 
the  proper  rule  in  the  case ;  to  be  influenced 
in  some  measure  by  the  mode  of  treatment 
of  W\^  land  by  the  occupant. 

Boiling  y,  Lersner,  36 

2.  Though  in  such  case  the  rents  are  esti- 
mated, it  is  proper  to  charge  interest  upon 
them.  Idem,        36 

3.  When  there  has  not  been  a  conveyance 
toithe  vendee  of  land,  on  a  bill  by  the  admin- 
istrator of  the  vendor  to  subject  the  land  to 
the  payment  of  a  balance  of  the  purchase 
money,  the  heirs  of  the  vendor  should  be 
made  jiarties  before  a  decree  for  the  sale. 

motl  V.  Carter* s  admW,  127 

4.  K  sells  to  H  a  tract  of  land,  expressing 
the  belief,  which  he  no  doubt  entertained, 
that  there  were  127  acres  in  the  tract,  and 
H,  relying  on  that  belief,  purchased,  and 
paid  the  purchase  money.    There  were  in 

fact  but  81  acres.     K  having  sold,  and 
1048  H  having  purchased  under  *a  mutual 
mistake,  H  is  entitled  to  compensation 
for  the  deficiency. 

Hoback  V.  Kilgores,  442 

5.  Although  in  cases  of  mere  deficiency  in 
quantity  within  the  boundaries  of  a  tract 
sold,  the  general  rule  of  compensation  is 
according  to  the  average  value  of  the  whole 
tract,  yet  where,  as  in  this  case,  there  are 
valuable  improvements  upon  the  land,  the 
value  of  which  bears  a  very  large  proportion 
to  the  value  of  the  land,  the  just  and  true 
measure  of  compensation  is  according  to  the 
average  value  of  the  land  without  the  im- 
provements, considering  both  together  with 
the  price  for  which  it  was  sold,  estimating 
the  quantity  of  the  land,  as  the  parties  did, 
at  127  acres.  Idem,        442 

6.  A  vendor  of  land,  in  his  own  right,  is 
bound  to  convey  it  with  general  warranty, 
unless  it  be  otherwise  agreed  between  the 


parties.  But  a  party  who  had  sold  to  tfie 
vendor,  and  had  retained  the  legal  title, « 
had  some  interest  in  the  land,  is  only  reqninl 
to  convey  with  special  warranty. 

Idem,      44 

7.  A  case  in  which  a  sale  of  land  was  tadi, 
upon  the  written  contract  and  the  eridnce, 
to  have  been  a  sale  by  the  acre,  and  not  t 
sale  in  gross  ;  and  the  vendor  was  bound  to 
make  good  the  deficiency  in  the  quantity  at 
the  average  of  the  whole  tract  per  acre. 

Tripleit  v.  Allen  &  ah,,  721 

8.  The  conveyance  of  land,  after  gimf 
the  numl)er  of  acres,  adds  the  words  **m«e 
or  less."  These  words  will  not  relieve  the 
vendor  or  vendee,  as  the  case  may  be,  frw 
the  obligation  to  make  compensation  for  as 
excess  or  deficiency,  beyond  what  may  be 
reasonably  attributed  to  small  errors  fnn 
variation  of  instruments  or  otherwise,  ankB 
there  be  evidence  to  show  that  a  contract  d 
hazard  was  intended.  Idem,      7A 

9.  Ten  acres,  in  a  tract  of  166  acres,  wheie 
the  land  is  worth  fifty  dollars  an  acre,  is  set 
one  of  these  small  deficiencies  to  be  ooftred 
by  the  phrase  "more  or  less."     Idem,      73 

10.  In  1857  C,  by  a  verbal  contract,  sold  to 
N  a  lot  in  D,  and  N  took  possession  of  tte 
lot,  built  a  house  upon  it  and  improved  it, 
but  did  not  pay  the  purchase  money  at  tiK 
time  agreed.  C  having^  become  the  secority 
of  N  as  the  guardian  of  W,  and  in  a  delittt 
K,  in  April  1861  they  entered  into  a  writto 
agreement,  whereby,  reciting  these  facts,  it 
was  agreed  that  C  should  retain  the  legal  aol 
equitable  title  to  the  property  until  the  pffl^ 
chase  money  for  the  lot  and  the  debts  for 
which  C  was  bound  as  surety  of  N  were  folly 
paid.  This  agreement  was  not  reoonlejL 
After  the  war  N  became  a  bankrupt;  andi« 
1868  C  filed  his  bill  agrainst  N  and  his  as- 
signee, to  have  the  property  sold  and  applied 
to  the  payment  of  the  purchase  money  f* 
the  lot,  and  the  debts  for  which  C  was  surety 
for  N  ;  and  it  was  sold,  not  bringing  enoogfc 
to  pay  C  for  his  purchase  money  and  what 
he  paid  for  N  to  W.  Other  judgment  cred- 
itors of  N  intervene  and  claim  the  proceeds 
of  the  sale  after  payment  of  the  purcha* 
money.    Hbld  : 

1.  N  had  neither  the  legral  nor  equitabk 
title  to  the  property  until  the  debts  wi« 
paid. 

Coffman  v.  Niswander  6f  Co.,  ^37 

2.  The  judgment  creditors  of  N  have  only 
the  equities  of  N  against  C  ;  and  as  agaiw* 
them,  the  agreement  between  C  and  S  j 
valid,  though  not  recorded.      Id^m,      *« 

WARRANTY. 

1.  A  party  who  in  an  action  of  debt  agwnrf 
him,  files  a  plea  under  the  statute,  Codew 
1873,  ch.  168,  p.  1098-1100,  of  a  breach  of 
warranty  in  the  sale  of  an  animal,  and  cUi^ 
to  be  relieved  to  the  extent  of  the  price  paid 
for  the  animal— in  which  he  succeeds-car 
not  maintain  another  action  for  other  da*" 
ages  and  expenses  he  has  incurred  on  aocooat 
of  the  breach  of  said  warranty. 

Huff  &  al.  V.  Broyles  6f  aL,  * 
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2.  A  party  filing  a  plea  under  said  statute, 
may  claim  and  recover  all  the  damages  he 
baa  sustained  bj  the  breach  of  the  warranty, 
which  he  could  recover  in  an  action  for  a 
breach  of  the  warranty.  Idem,        283 

3.  If  a  party  filing  such  a  plea  only  claims 
and  recovers  a  part  of  the  damages  he  has 
sustained,  and  then  brings  an  action  to 
recover  for  other  damages,  a  plea  of  former 
judgment  is  a  good  plea  in  bar  to  the  action. 

Idem,       283 

WILI^S. 

1.  A  bequest  to  an  attorney  who  writes  the 
will  is  not  necessarily  invalid. 

Riddell  6f  als.  v.  Johnson's  ex^or  & 
aU„  152 

f 040  *2.  The  onus  probandi  lies  in  every 
case,  upon  the  party  propounding  a 
will ;  and  he  must  satisfy  the  conscience  of 
the  court  that  the  instrument  so  propounded 
is  the  last  will  of  a  free  and  capable  testator. 

Idem,       152 

3.  If  a  party  writes  or  prepares  a  will  under 
which  he  takes  a  benefit,  that  is  a  circum- 
stance which  ought  generally  to  excite  the 
suspicion  of  the  court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evi- 
dence in  support  of  the  instrument ;  in  favor 
of  which  it  ought  not  to  pronounce  unless  the 
suspicion  is  removed,  and  it  is  judicially  sat- 
isfied that  the  paper  propounded  does  express 
the  true  will  of  the  deceased. 

Idem,       152 

4.  A  case  in  which  a  large  bequest  to  the 
attorney  who  wrote  the  will,  was  held  to  be 
valid.  Idem,        152 

5.  It  is  not  necessary  to  the  validity  of  a 
will  that  it  should  have  a  testamentary  form, 
or  that  the  decedent  should  know  that  he  had 
performed  a  testamentary  act,  or  that  he 
should  intend  to  perform  such  act.  If  the 
paper  contains  a  disposition  of  the  property 
to  take  effect  after  the  death  of  the  testator, 
though  it  was  not  intended  to  be  a  will,  but 
an  instrument  of  a  different  shape,  yet  if  it 
cannot  operate  in  the  character  intended,  it 
may  operate  as  a  testamentary  act. 

McBHde  &  als,  v.  McBride  6f  als.,    476 

6.  It  is  not  necessary  that  the  paper  should 
be  the  identical  one  intended  by  the  testator 
for  his  last  will.  If  the  instrument  has  once 
received  the  sanction  of  the  testator  as  the 
final  disposition  of  his  property,  it  will  so 
remain  until  revoked  or  cancelled  in  a  way 
prescribed  by  the  statute,  though  he  may 
have  always  intended  to  make  another  will. 

Idem,        476 

7.  It  is  necessary,  however,  that  the  instru- 
ment, whatever  it  may  be,  whether  note, 
deed,  letter,  or  settlement,  should  have  been 
designed  to  operate  as  a  disposition  of  his 
property.  That  identical  paper  must  have 
been  intended  to  take  effect  in  some  form. 
It  must  have  been  written  animo  testandi. 

Idem,        476 

8.  But  where  the  draft  or  notes  of  a  will 
embody  the  provisions  actually  designed  by 


the  testator  with  reference  to  his  property* 
and  declare  the  settled  purposes  of  the  testa" 
tor,  they  will  be  established  as  his  will,  al* 
though  his  purpose  may  have  been  to  extend 
the  notes  or  draft  into  a  more  regular  form. 
This,  however,  is  only  permitted  where  the 
testator  is  prevented  by  the  act  of  God  from 
completing  the  instrument  in  the  form  in 
which  he  designed  it.  And  even  in  such  a 
case  it  is  essential  that  the  paper  shall  con- 
tain the  final  determination  of  the  testator 
with  regard  to  the  disposition  of  his  property. 

Idem,       476 

9.  In  all  other  cases,  the  paper  offered  for 
probate  must  have  t>een  designed  thereby 
to  dispose  of  his  property.  He  must  have 
looked  to  the  paper  as  the  means  by  which 
an  object  was  to  be  accomplished ;  and  that 
object  the  disposition  of  his  estate  after  his 
death.  Unless  he  intended  this,  the  paper 
is  not  his  will,  whatever  he  may  have  called 
it.  The  intention  is  the  controlling  principle 
in  such  cases.  Idem,       476 

10.  M  has  a  will  prepared  by  his  counseli 
which  he  examines  and  approves,  and  says 
he  will  meet  the  counsel  in  B,  a  village  near, 
and  execute  it.  A  few  days  after  this  he 
writes  to  a  brother  in  Texas,  and  after  giving 
him  a  detailed  account  of  his  domestic  trou- 
bles, which  he  suggests  to  him  to  bum,  he 
states  that  he  has  made  a  will,  and  states  the 
bequests  in  it,  and  that  he  has  appointed  this 
brother  and  his  counsel  his  executors.  He 
says  it  is  not  such  a  will  as  he  expects  to 
make.    The  letter  is  signed  with  the  initial 

of  his  Christian  name  J .    Two  months 

after  seeing  the  will  prepared  for  him  he  is 
accidentally  killed,  not  having  executed  the 
paper.    Hbi#d  : 

1.  The  letter  is  not  a  testamentary  paper, 
either  alone,  or  as  connected  with  the  un- 
executed will.  Idem,        476 

2.  Quaere :  If  the  signing  the  paper  with 
the  initial  of  his  name  is  a  sufficient  sign- 
ing by  a  testator.  Idem,        476 

WITNESSES. 

1.  As  to  the  competency  of  a  trustee  as  a 
witness.  See  Trusts  and  Trustees,  No.  2,  3, 
and  Eacho  v.  Cosby,        112 

2.  W  brings  debt  on  a  bond  against  H,  and 

H  pleads  payment  and  set-off,  on  which 
1060  there  is  issue.    H  files  with  his  *plea  a 

statement  of  the  payment,  which  was 
the  amount  of  a  bond  of  W  &  J  to  Lr,  and  that 
W  agreed  with  H,  if  H  would  pay  the  bond 
due  to  Lj  H  should  have  credit  for  the  amount 
as  a  payment  on  the  bond  sued  on.  H^i^d: 
H  is  a  competent  witness  to  prove  what  passed 
between  himself  and  J,  in  relation  to  the 
arrangement  between  him  and  J,  for  the  pro- 
curement of  the  bond  of  Ir,  though  J  is  dead. 

Huffman  v.  Walker,  314 

3.  The  fact  that  a  person  is  the  counsel  in 
the  cause  for  one  of  the  parties,  does  not  ren- 
der him  incompetent  as  a  witness  for  that 
party. 

Rea's  adm'x  v.  Totter  &  Bro.,  585 
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DSCIDSD  IN  THE 


Supreme  Coart  of  Appeals  of  Virginia. 


Stone's Ex'or  v.  Nicholson  &  als. 

NovemlMr  Term,  1876,  Ridimond. 

Wllb^-CMistnictloa— Bjncntory  Devi jcs.— Testator, 
liy  his  wlU  made  In  January  1807,  lends  to  bis 
dauffliter  Sallle.  wbo  is  one  of  eleven,  one  female 
slave  named  PbcelM,  to  be  possessed  by  ber  during 
ber  natural  life  or  wtdowerbood  of  ber  present  or 
fntnre  bnsband,  and  at  ber  deatb,  and  tbe  deatb 
or  after  marriaire  of  ber  bnsband,  tben  to  be 
equally  divided  among  ber  cbildren;  and  if  sbe 
bas  none,  tben  to  be  equally  divided  amonff  all 
testator's  cbildren. 

Testator  died  in  1810.  Sallle  being  tben  about  four- 
teen years  old.    Sbe  lived  until  1867  unmarried 
and  witbout  cbildren,  tbe  descendents  of  Pbosbe 
tben  numbering  twenty-five.    Hsld: 
I.  ^mwM    Ismn    '^■imi    Pnrpftiiity    Tbr  executory 
devise  over  to  tesUtor*s  cbildren  is  too  remote 
and  void, 
a.  SsflM— 3«aie— 5«flM.— If  tbe  executory  devise  is 
not  void,  tben  it  includes  all  tbe  tesUtor*s  cbil- 
dren alive  at  bis  deatb,  and  Sallie  as  one  of  tbem. 
3.  SsBM  — 5«iae  — 3«aie— Dcvlje  Over  to  Testator's 
CUIdreo.*— An  executory  devise  over  to  testator's 
cbildren  will  always  be  beld  to  refer  to  cbildren 
livin«r  at  bis  deatb,  unless  tbere  is  a  clear  Indlca^ 
tion  in  tbe  will  tbat  some  otber  period  is  in- 
tended. 

2  *The  case  is  fully  stated  by   Judge 

Moncure  in  his  opinion. 

Guy  and  Pettit,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  question  to  be  decided  in  this  case  is 
in  regard  to  the  construction  of  the  will  of 
Caleb  Stone ;  another  question  in  ref^rd  to 
the  construction  of  the  same  will  having 
been  decided  by  this  court  in  the  case  of 
Moon  &  wife  v.  Stone's  ex'or,  Ac,  19Gratt. 
130-a30. 

The  will  bears  date  on  the  27th  of  January 
1807,  and  was  admitted  to  probate  in  the 
county  court  of  Fluvanna  county  on  the  23d 

•wills— Coostmctioa  — Devise  Over  to  Testator's 
ChUdren.— An  executory  devise  or  bequest  over  to 
testator's  cbildren  or  to  tbe  survivors  of  a  certain 
class,  refers  to  tbose  living  at  tbe  testator's  deatb, 
unless  tbere  be  a  plain  Indication  in  tbe  will  tbat 
some  otber  period  is  intended.  See  Brown  v.  Brown, 
n  Gratt  B(B,  and  note;  also,  Qisb  v.  Moomaw,  80  Va. 
960, 15  S.  £.  Bep.  808;  Jameson  v.  Jameson,  86  Va.  66; 
Martin  v.  Kirby,  11  Oratt  67;  Stokes  v.  Van  Wyck, 
n  Va.  724,  8  S.  E.  Rep.  887. 


of  April  1810.  The  testator  left  a  wife  and 
eleven  children,  who  were  the  only  objects 
of  his  bounty  in  his  will,  and  all  of  whom 
were  such  objects.  Six  of  his  children  were 
sons,  and  five  of  them  were  daufirhtera.  By 
the  first  item  of  his  will  he  loaned  to  his 
wife  for  her  better  support,  and  for  the  sup- 
port of  his  young-er  children  during  hex 
natural  life  or  widowhood,  the  tract  of  land 
on  which  he  lived,  tog^ether  with  foiurteeii 
slaves  by  name.  By  the  second,  third, 
fourth  and  fifth  items,  he  g'ave  to  his  sons 
and  their  heirs  forever  sundry  tracts  ol 
land,  except  his  son,  William  Taylor,  to 
whom  he  had  already  advanced  nearly  a 
thousand  dollars,  and  to  whom  by  the  fourth 
item  he  ^ave  a  neg^  boy.  By  the  sixth, 
seventh,  eighth,  ninth  and  tenth  items  he 
loaned  to  each  of  his  five  daughters  one 
hundred  and  forty  acres  of  land  therein 
particularly  described,  on  certain  terms  and 
subject  to  certain  limitations,  which  are  set 
out  in  the  sixth  item,  and  are  adopted  by 
reference  in  the  seventh,  eighth,  ninth  and 
tenth  items.  The  sixth  item  is  in  these 
words :  , 

3  * "6th.  I  lend  to  my  daughter,  Nancy 

Perry,  140  acres  of  land,  it  being,"/ 
&c.,  "to  be  possessed  by  her  during  het 
natural  life  or  widowerhood  of  her  present  or 
future  husband,  and  at  her  death,  and  th^ 
death  or  after  marriage  of  her  husband, 
then  to  be  equally  divided  among  her  chilr 
dren,  if  she  has  any,  and  if  shi^.h^,  none, 
then  to  be  equally  divided  among'  all  my 
children."  » 

The  seventh,  eighth,  ninth  and  tentt^ 
items,  loaning  the  same  quantity  of  land  to 
each  of  his  other  daughters  are  in  the  same 
words,  mutatis  mutandis;  the  tenth  iteni 
being  in  these  words: 

**10th.  I  lend  to  my  daughter,  Sally,  140 
acres  of  land,  it  being,"  &c.,  "to  be  pos- 
sessed bv  her  and  any  husband  she  may 
have,  upon  the  same  terms  and  conditions 
as  Nancy  Perry's." 

The  eleventh  item  is  in  these  words: 

"11th.  I  lend  to  my  five  daughters  each 
one  slave  and  her  future  increase,  .  to  be 
possessed  by  them  on  the  same  terms  and 
conditions  as  they  will  hold  their  lands: 
that  is  to  say,  to  Nancy  Perry  I  lend  Han- 
nah ;  to  Fanny  I  lend  Joaney ;  to  Elizabeth 
I  lend  lyucy ;  to  L/Ucy  I  lend  Nelly ;  and  to 
Sally  I  lend  Phoebe. ' ' 

By  the  twelfth   and  thirteenth   items   he> 
made  certain  bequests  to  his  children,  which 
are  not    material    to    be   stated   here.     The 
fourteenth  item  is  in  these  words: 

"14th.  All    the  rest   and  residue  of   my 
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estate,  of  what  kind  soever,  I  give  and 
bequeath  to  my  beloved  wife  for  her  support 
and  the  support  of  her  children  during*  her 
natural  life  or  widowhood,  and  at  her  death 
or  marriage  my  will  and  desire  is,  that  the 
same,  together  with  the  slaves  lent  her, 
shall  be  equally  divided  among*  all  of  my 
children,  but  they  are  to  possess  the  slaves 
upon  the  same  terms  and  conditions  as  is 
before  mentioned  respecting  the  lands 
4  lent  to  them. '  *     *By  the  next  and  only 

remaining  item  of  the  will  the  testator 
nominated  the  executors  thereof. 

The  controversy  in  the  case  of  Moon  Sl 
wife  y.  Stone's  ex'or  &c.,  supra,  was,  and 
the  controversy  in  this  case  is,  concerning 
the  slave  Phcebe  and  her  increase,  loaned 
by  the  testator,  by  the  eleventh  clause  of 
his  wUl,  to  his  daughter  Sally,  upon  the 
terms  and  conditions  therein  referred  to. 

It  seems  that  the  said  Sally  Stone  was,  at 
tlie  date  of  her  father's  will,  not  more  than 
ten  or  twelve  years  of  age ;  that  she  died  in 
18^«  -about  sixty-one  years  of  age,  having 
had  no  issue,  and  never  having  been  mar- 
ried,, but  having  left  a  will  which  was  duly 
admitted  to  probate,  whereby  she  made  her 
niece.  Christian  Stone,  who  afterwards  in- 
termarried with  Schuyler  R.  Moon,  her 
residuary  legatee.  She  received  the  land 
and  the  slave  Phoebe  loaned  her  by  her 
father  in  his  will,  and  the  living  descend- 
ants of  Phoebe  numbered  twenty-five  in 
1857,  when  Sally  Stone  died.  Thev  have 
since  been  sold  for  a  very  large  sum  of 
money. 

After  the  death  of  Sally  Stone,  a  suit  was 
brought  in  the  county  court  of  Fluvanna  by 
the  surviving  children  of  Caleb  Stone  and 
the  personal  representatives  of  such  as  were 
dead;  for  the  purpose  of  having  a  sale  of  the 
said  staves ;  and  such  sale  was  accordingly 
decreed  to  be  made.  There  was  also  another 
suit  in  the  same  court,  brought  for  the  pur- 
'  ptftie*  €»f  having  a  sale  of  the  said  land. 

Whilst  these  suits  were  thus  pending, 
Schuyler  R.  Moon  and  Christian,  his  wife, 
filed  their  bill  in  the  circuit  court  of  said 
county  against  the  executor  of  Sally  Stone 
and  the  other  parties  in  said  suits,  in  which 
they  msisted  that  by  the  will  of  Caleb  Stone, 
Sally  took  an  estate  tail  in  the  land  and  an 
absolute  estate  in  the  slave  Phoebe ; 
6  and  that  by   her  will,    the  ♦land   and 

the  slaves  passed  to  the  plaintiff. 
Christian.  Thej  referred  to  the  suits  which 
had  been  brought  for  the  sale  of  the  slaves 
and  the  land;  expressed  themselves  willing 
that  the  sale  of  the  slaves  should  stand,  and 
to  take  the  purchase  money  in  their  stead ; 
and  among  other  things  asked  for  general 
relief.  ■- 

The  defendants  demurred  to  the  bill  and 
answered,  contesting  the  construction  put 
upon  the  will  of  Caleb  Stone  by  the  plain- 
tiffs; insisting  that  Sally  Stone  took  but  a 
life  estate  in  the  property ;  and  that  upon 
her  death,  unmarried  and  without  children, 
the  t>equest  over  to  the  children  of  Caleb 
Stone  was  valid. 

On  the  16th  of  September  1859,  the  cause' 
came  on   to   be   heard,    when  the  court  was 


of  opinion  that  Sally  Stone  took  bat  a  life 
estate  in  the  slaves  under  the  will  of  Cakh 
Stone ;  and  that  upon  her  death,  tmmarried 
and  without  children,  they  either  pasMd 
over  under  the  fourteenth  clause  of  the  will 
to  the  testator's  wife  and  children,  or  that 
both  the  land  and  slaves  given  to  Sally 
Stone  passed  over  to  the  testator's  chiidiea, 
by  virtue  of  the  sixth,  tenth  and  eleventh 
clauses  of  the  will ;  that  the  words  of  thcK 
clauses  created  neither  an  estate  tail  in  the 
land  nor  a  perpetuity  in  the  slaves ;  and  the 
limitation  over  was  therefore  good ;  and  the 
court  sustained  the  demurrer^and  diamuMd 
the  biU. 

From  that  decree  the  appeal  in  the  cmt 
of  Moon  &  wife  v.  Stone's  ex' or,  Ac.»sitpci, 
was  taken.  In  that  case  this  ooort  bieU, 
that  under  the  will  of  Caleb  Stone,  hit 
daughter,  Sally,  was  entitled  only  to  a  Isle 
estate  in  the  land  and  slave  and  fntnre  is- 
crease  of  the  slave  loaned  to  her  by  te 
tenth  and  eleventh  clauses  of  the  will;  bit 
the  court  declined  to  decide  who 
titled  to  the  property  at  her  death; 

ering  that  the  solution  of  that  qaestifla 
6  t)elonged  to  the  court  in  *the  waSh 
which,  it  appeared,  were  depeodinc 
for  a  division  of  the  land  and  slaves,  or  the 
distribution  of  the  proceeds  of  the  sak 
thereof,  among  the  persons  entitled  thexvfo^ 
to  which  suits  the  appellants  ooold  be  made 
parties  if  they  claimed  to  be  entitled  to  par- 
ticipate in  such  division  or  distribntioo. 
And  therefore  the  court  affirmed  the  said 
decree;  but  without  prejudice  to  any  inter- 
est which  the  said  Sally  Stone  or  her  repte- 
sentatives  might  have  in  the  said  propertj 
or  any  part  thereof,  otherwise  than  uder 
the  loan  to  her  as  aforesaid. 

Accordingly  after  that  decision  was  made, 
to  wit :  in  April  1869,  John  W.  Stone,  exec- 
utor of  Sally  Stone,  filed  his  petition  to  the 
said  circuit  court  in  the  suit  for  the  divisios 
of  the  said  slaves,  or  the  proceeds  of  the 
sale  thereof,  which  suit  had  been  lemored 
to  the  said  circuit  court  from  the  connty 
court  of  said  county,  in  which  petition  lie 
claimed  that  the  remainder  after  the  ter- 
mination of  the  life  estate  of  the  said  SaUj 
Stone  in  said  slaves,  vested  in  all  the  chi^ 
dren  of  the  said  Caleb  Stone  who  survived 
him,  either  under  the  express  limitatiaa 
contained  in  these  words,  *'to  be  equally 
divided  among  all  my  children,"  contained 
in  the  will  of  Caleb  Stone ;  or,  if  this  re- 
mainder was  void  for  remoteness,  then  by 
operation  of  law,  and  under  the  statute  <tf 
distributions;  and  that  all  the  testator's 
children  who  survived  him  were  equally  en- 
titled ;  and  that  Sally,  the  life-tenant,  beixif 
one  of  them,  her  representative  was  entitled 
to  her  share;  and  thereupon  the  plaiatilb 
in  the  suit  were  summoned  to  show  cause 
at  the  next  term  of  the  court,  if  any  they 
could,  against  the  relief  sought  by  said  pe- 
tition. 

On  the  13th  of  April  1871  the  circuit  cooit 

decreed  **that  the  persons  who  are  entitled 

to    the    funds    in    controversy     being   the 

proceeds  of   the   slaves   loaned  Salty 

7         *Stone,     deceased,    for    life    by   hef 
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father,  Caleb  Stone,  are  the  children 
of  Caleb  Stone,  who  were  living  at  the  time 
of  his  death,  with  the  exception  of  Sally 
Stone ;  and  in  case  of  the  death  of  any  of 
the  other  children  of  the  said  Caleb  Stone, 
that  then  the  personal  representatives  of 
such  deceased  children  take  their  shares." 
And  the  reports  of  the  commissioner  were 
recommitted  with  certain  instructions  set 
forth  in  the  decree. 

At  the  next  September  term  1871  of  said 
court,  to  wit:  on  the  14th  of  the  month,  the 
commissioner  having  made  his  report  in 
accordance  with  said  decree,  dividing  the 
said  fund  into  ten  original  shares,  and  ex- 
cluding Sally  Stone's  personal  representa- 
tive from  all  participation  therein,  the  court 
decreed  the  distribution  accordingly. 

From  the  said  two  decrees  of  the  13th  of 
April  and  14th  of  September  1871,  John  W. 
Stone,  executor  of  Sally  Stone,  applied  to  a 
judge  of  this  court  for  an  appeal,  which 
ivas  accordingly  allowed. 

The  first  question  which  seems  to  arise 
for  consideration  and  decision  in  this  case 
is,  whether  the  executory  limitation  con- 
tained in  the  will  of  Caleb  Stone,  to  all  his 
children,  of  the  property  loaned  by  said  will 
to  his  daughter  Sally  Stone,  is  a  valid  lim- 
itation, or  void  for  remoteness. 

I  am  of  opinion  that  it  is  void  for  re- 
moteness. To  make  an  executory  limitation 
valid,  the  event  on  which  it  is  to  take  effect 
must  of  necessity  happen,  if  at  all,  within 
the  duration  of  a  life  or  lives  in  being  at 
the  time  of  the  creation  of  the  estate,  and 
twenty-one  years  and  ten  months  thereafter. 
It  is  not  enough  that  it  possibly  may,  or 
even  probably  will,  happen  within  that 
period. 

Now  let  us  apply  that  test  to  this 
8  case.  Here  the  ^property  was  loaned 
to  Sally  Stone,  to  be  possessed  by  her 
during  her  natural  life  and  the  natural  life 
or  w^idowerhood  of  any  husband  she  might 
thereafter  have;  and  at  her  death,  and  the 
death  or  after  marriage  of  such  husband, 
then  to  be  equally  divided  among  her  chil- 
dren, if  she  should  have  any,  and  if  none, 
then  to  be  divided  equally  among  all  the  tes- 
tator's children. 

Sally  Stone  was  very  young  at  her  father's 
death,  not  more  than  about  fourteen  years 
of  age,  and  it  was  very  possible  for  her 
afterwards  to  have  married  a  man  who  was 
not  born  at  her  father's  death,  and  who 
might  have  survived  her  more  than  twenty- 
one  years  and  ten  months,  at  the  expiration 
of  which  time  the  executory  limitation  to 
the  children  of  the  testator  would  have  to 
take  effect  if  at  all.  But  that  period  would 
be  too  remote,  according  to  the  rule  before 
stated. 

Then  the  question  is,  the  limitation  being 
void,  what  will  become  of  the  estate? 

When  a  specific  devise  or  bequest  fails 
from  any  cause,  the  subject  of  it  goes  to  the 
residuary  devisee  or  legatee,  as  the  case 
may  be,  unless  a  different  intention  appears 
in  the  will.  But  when  a  residuary  devise 
or  bequest  fails  from  any  cause,  the  subject 
of  it,  to  the  extent   of  such  failure,  goes  to 


the  heirs  or  distributees   at  law   of  the  tes- 
tator. 

By  the  residuary  clause  of  the  will  in  this 
case,  the  testator  gave  all  the  rest  and 
residue  of  his  estate  to  his  wife  for  her 
support  and  the  support  of  her  children 
during  her  natural  life  or  widowhood,  and 
at  her  death  or  marriage  his  will  and  desire 
was  that  the  same,  together  with  the  slaves 
lent  her,  should  be  equally  divided  among 
all  of  his  children,  but  they  were  to  possess 
the  slaves  upon  the  same  terms  and  condi- 
tions as  was  in  the  will  before  mentioned 
respecting  the  lands  lent  to  them ;  that 
0  is,  his  daughters  ^respectively  were  to 
possess  their  portions  of  the  said 
slaves  during  their  natural  lives,  and  during 
the  natural  lives  or  widowerhoods  of  any 
husbands  they  had  or  might  have,  and  at 
their  deaths,  and  the  deaths  or  after  mar- 
riages of  any  such  husbands,  then  to  be 
equally  divided  among  their  children,  if 
any,  and  if  none,  then  to  be  divided  equally 
among  all  the  testator's  children. 

Except,  therefore,  to  the  extent  of  an 
estate  given  to  his  wife  for  her  support  and 
that  of  her  children,  during  her  natural  life 
or  widowhood,  all  his  children  are  his  re- 
siduary devisees  and  legatees — his  daughters 
in  regard  to  the  said  slaves  upon  the  terms 
and  conditions  aforesaid. 

Now  it  is  very  obvious  that  the  testator 
intended  this  residuary  clause  to  be  of  very 
limited  operation.  He  had  a  large  family, 
consisting  of  a  wife  and  eleven  children, 
for  each  of  whom  he  provided  generally  in 
separate  items  of  his  will,  commencing  with 
his  wife,  and  continuing  through  with  all 
of  his  children,  disposing  apparently  of  all 
his  land  and  slaves  and  some  of  his  perish- 
able property,  particularly  by  name  and  de- 
scription; and  having  written  the  first 
thirteen  items  of  his  will,  he  had  then  only 
to  dispose  of  any  residuum  there  might  be 
of  his  estate,  and  nominate  his  executors, 
which  he  did  by  the  last  two  items  of  the 
will.  The  residuum  to  be  disposed  of  con- 
sisted mainlv  of  the  remainder  in  the  slaves, 
which  by  the  first  item  he  had  loaned  to 
his  wife  for  her  better  support  and  the  sup- 
port of  his  younger  children  during  her 
natural  life  or  widowhood,  and  consisted 
further  no  doubt  of  some  articles  of  personal 
property  of  no  great  value,  which  had  been 
omitted  or  not  disposed  of  in  the  prior  items 
of  his  will.  By  the  fourteenth  or  residuary 
'item  he  gave  **all  the  rest  and  residue 
10  of  his  estate,  of  *what  kind  soever" 
(meaning  thereby  no  doubt  the  articles 
of  personal  property  aforesaid,  and  certainly 
not  meaning  to  embrace  in  the  words  de- 
scribing the  subject  of  the  gift,  though  they 
were  as  comprehensive  in  their  natural 
meaning  as  possible,  the  said  remainder  in 
the  slaves  loaned  to  his  wife),  "for  her 
support  and  the  support  of  her  children 
during  her  natural  life  or  widowhood,  and 
at  her  death  or  marriage"  his  will  and 
desire  was,  **that  the  same,  together  with 
the  slaves  lent  her,"  should  be  equally 
divided  among  all  of  his  children,  but  they 
were  '*to  possess  the  slaves  upon   the  same 
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terms  and  conditions  as  is  before  mentioned 
respectinfif  the  lands  lent  to  them." 

The  interest  provided  by  the  testator  for 
his  wife,  in  the  residuary  item  of  his  will, 
was  limited  and  temporary  only,  and  ending 
with  her  life  or  widowhood.  The  record 
does  not  inform  us  at  what  time  it  ended. 
The  testator  could  not  have  expected  it  to 
continue  long.  If  she  was  the  mother  of 
the  eleven  children  provided  for  by  the  will, 
she  must  have  been  quite  an  old  woman  at 
its  date.  We  do  not  even  know  that  she  was 
living  at  his  death,  which  seems  not  to  have 
occurred  until  several  years  after  the  will 
was  written.  He  could  not  have  contem- 
plated to  embrace  in  this  residuum,  given 
for  this  temporary  and  immediate  purpose, 
a  subject  which  might  at  a  remote  day 
happen  to  revert  to  his  estate  by  the  unex- 
pected effect  of  an  executory  limitation  con- 
tained in  his  will.  If  it  appears  from  the 
will,  construed  with  reference  to  the  sur- 
rounding circumstances,  that  he  did  not 
intend  to  embrace  that  subject  in  the  re- 
siduum, then  he  died  intestate  as  to  that 
subject,  and  it  devolved  upon  his  next  of 
kin  at  his  death,  who  were  his  eleven 
children,  of  whom  the  testatrix  of  the  appel- 
lant was  one. 

But  if  that  subject  is  embraced  in 
II  the  residuum,  *what  then?  It  is  di- 
rected by  the  residuary  clause  to  be 
equally  divided  among  all  of  his  children. 
Who  were  all  of  his  children?  All  of  the 
eleven  before  mentioned?  or  only  such  of 
them  a^  might  happen  to  be  living  at  the 
period  fixed  for  division?  But  when  did 
that  period  arrive?  Before  or  after  the 
death  of  the  testator?  and  if  after,  how 
long?  All  this  was  unknown  to  the  testator 
when  he  made  his  will,  and  he  could  not 
have  supposed  that  it  would  occur  long  after 
his  death.  He  must  therefore  have  used 
these  words:  ''AH  of  my  children,"  in  their 
plain  literal  sense,  and  intended  to  embrace 
all  who  were  living  at  his  death,  and  not 
to  exclude  the  families  of  those  who  might 
die  after  the  death  of  the  testator  and  before 
the  period  of  division,  leaving  children. 
The  concluding  words  of  the  item,  '*but 
they  are  to  possess  the  slaves  upon  the  same 
terms  and  conditions,"  &c.,  cannot  affect 
the  question.  If  they  could  have  any  effect 
at  all,  had  they  been  used  in  reference  to 
the  subject  aforesaid,  they  were  not  so  used, 
but  only  in  reference  to  the  slaves  loaned  to 
his  wife  for  life  or  widowhood  by  the  first 
item  of  the  will. 

But  let  us  suppose  that  I  am  wrong  in  the 
opinion  that  the  executory  limitation  afore- 
said is  void  for  remoteness.  Suppose  that 
it  is  valid.  And  now  let  us  enquire  who, 
on  that  supposition,  was  entitled,  in  the 
event  which  actually  happened,  to  partici- 
pate in  the  division  of  the  said  subject, 
under  the  words  of  the  will  directing  it,  in 
that  event,  •*to  be  divided  equally  among 
all  mv  children?"  Who  are  the  children 
here  referred  to?  The  children  living  at  the 
testator's  death,  or  the  children  that  might 
be  living  at  the  uncertain  future  period  of 


division?    And  if  the  former,  is  Sally  StoM 
to  be  considered   as  one  of  the  chU- 

12  dren,  *and  is  her  personal  representa- 
tive  entitled   to   participate     in   the 

division? 

The  court  below  decided  and  decreed  that 
the  death  of  the  testator  is  the  period  to 
which  the  said  words  of  his  will  refer.  Bat 
that  Sally  Stone  herself  is  not  embraced  in 
these  words  according  to  their  proper  oqb- 
struction  in  this  case,  and  therefore  that 
her  personal  representative  is  not  entitled 
to  participate  in  the  division. 

I  think  the  court  was  right  in  the  fixit 
branch  of  its  decision,  to  wit:  that  the  death 
of  the  testator  is  the  period  to  which  tbe 
said  words  of  his  will  refer;  but  erred  in 
the  latter  branch  of  it,  to  wit:  that  SaUj 
Stone  herself  is  not  embraced  in  thoae 
words,  and  that  her  personal  representative 
is  not  entitled  to  participate  in  the  division. 

.The  testator  knew  who  wete  his  childrei 
at  the  date  of  his  will  and  at  his  death. 
Probably  all  he  ever  had  were  then  still 
alive.  He  could  not  know  who  wonld  be 
his  children  at  a  remote  future  period, 
which  turned  out  in  regard  to  the  subject 
in  controversy  to  be  forty  or  fifty  yean 
after  his  death.  He  could  not  know  how 
many  of  his  children  would  then  be  dead, 
or  what  issue,  if  any,  they  might  leave; 
and  he  could  hardly  have  intended  to  cat  off 
such  issue  from  any  participation  in  tbt 
future  divisions  contingently  provided  far 
by  his  will.  When  therefore  he  used  the 
most  comprehensive  words  which  the  En- 
glish languacre  would  afford  in  deacribiaf 
the  class  of  persons  who  were  to  take,  and 
directed  the  subject  to  t>e  divided  eqnaBy 
''among  all  his  ciiildren,"  the  fair  pre- 
sumption is,  that  he  intended  to  embrace  ai 
many  as  the  words  would  emlnrace,  and  to 
include  all  who  were  alLve  at  hiajdeatk. 

13  *This  construction  is  fortified  bvtfae 
rules  of  law,  by  the  words  of  the  gifU 

and  by  the  context  of  the  will,  and  is  not 
inconsistent  with  any  of  the  aurroanding 
circumstances  of  the  case  so  far  as  appeals 
from  the  record. 

It  is  a  rule  of  law,  that  an  estate  or  inter- 
est given  by  a  will  generally  vests  as  soon 
as  it  may,  consistently  with  the  words  used 
in  giving  it.  This  general  rule  is  snbjcct 
to  an  exception  when  it  appears  from  tlie 
context  of  the  will  and  the  surrounding  cir- 
cumstances that  the  intention  of  the  testa- 
tor, as  expressed  by  the  words  of  his  will 
was  otherwise.  The  words,  we  have  seen, 
are  as  comprehensive  as  possible.  We  hafc 
no  reason  to  believe  they  were  not  used  in 
their  literal  sense.  On  the  contrary,  ve 
have  reason,  as  is  already  shown,  for  be- 
lieving that  they  were  in  fact  used  in  sadi 
sense.  If  they  had  not  t>een  intended  to  be 
so  used,  nothincr  was  easier  than  to  hate 
expressed  such  intention.  The  wonSs, 
''then  living,"  added  to  the  sixth  item, 
would  have  clearly  fixed  the  period  of  the 
division,  instead  of  the  death  of  the  testa- 
tor, as  that  at  which  the  persons  who  were 
to  constitute  the  class  among  which  the 
division  was  to  be  made   wtfre  to  be  asoer^ 
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tained.  The  context  of  the  will  supports 
tlie  construction  referred  to,  even  in  regard 
to  embracing  Sally  Stone  herself,  or  her 
personal  representative,  as  one  of  those 
ajxiong'  whom  the  division  is  directed  to  t>e 
made.  We  find  that  there  are  five  clauses 
in  the  will  in  which  the  same  language  is 
used,  or  adopted  bv  reference,  in  regard  to 
snch  a  division.  The  testator  gives  the  same 
direction  in  regard  to  the  property  loaned 
to  each  of  his  five  daughters.  He  could 
liardly  have  intended  that  the  personal  rep- 
resentative of  each  of  these  daughters  might 
sliare  in  the  division  of  the  property  loaned 
to  each  of  the  others  but  not  in  the 
14-  *di vision  of  that  loaned  to  herself — as 
would  be  the  case  according  to  the 
construction  adopted  by  the  court  &low. 

The  principles  of  law  involved  in  the 
;fQregoing  views  are  so  well  settled,  that  it 
is  hardly  necessary  to  refer  to  cases  in 
snpport  of  them,  manv  of  which  were  cited 
in  the  argument.  There  is  much  apparent 
conflict  in  the  cases,  but  it  will  be  found 
on  examination  to  arise  mainly  from  the 
peculiar  circumstances  of  each  case.  All 
a£^ee  in  this,  that  the  intention  of  the  tes- 
tator, as  shown  by  his  will,  must  prevail  if 
legal.  And  the  question  in  each  case  is, 
what  was  such  intention? 

In  2  Jarm.  on  Wills,  53  marg.,  the  writer, 
after  stating  the  general  principle  that  the 
testator's  death  is  the  period  for  ascertain- 
ing the  persons  belonging  to  a  class  of 
objects  of  his  bounty,  thus  proceeds :  *  *The 
same  construction  prevails,  though  the 
tenant  for  life,  at  whose  death  the  distribu- 
tion is  to  be  made,  is  himself  one  of  the 
next  of  kin,"  to  whom  the  property  is  lim- 
ited. *^^'As,  where  a  testator  bequeathed 
;f5,000  in  trust  for  his  daughter  for  life, 
and  after  her  decease  for  her  children,  liv 
ing  at  her  decease,  in  such  shares  as  she 
should  appoint  ;  and  in  case  she  should 
leave  no  child,  then  as  to  ;fl,000,  part 
thereof,  in  trust  for  the  executors,  adminis- 
trators and  assigns  of  the  daughter;  and 
as  to  ;f4,000,  the  remainder,  in  trust  for 
the  person  or  persons  who  should  be  his 
heir  or  heirs  at  law.  The  daughter  died 
without  leaving  children.  She,  and  two 
other  daughters,  were  the  testator's  heirs. 
at  law.  Sir  R.  P.  Arden,  M.  R.,  held  the 
heirs,  at  the  time  of  the  testator's  death, 
to  be  entitled,  from  the  absence  of  expres- 
sion, showing  that  these  words  were  neces- 
sarily confined  to  another  period,  which, 
he  said,  required  something  very  spe- 
cial." 
IG  *In  2  Redfield   on  Wills,  edition  of 

1876,  page  S^,  that  writer  says:  '*In 
the  case  of  Pearce  v.  Vincent,  2  Mylne  &  K. 
800,  the  tenant  for  life  was  also  nearest  of 
kin  at  the  death  of  the  testator,  to  whom 
the  estate  was,  in  the  event  of  his  decease 
without  appointment,  directed  to  go;  and 
the  court  of  exchequer,  1  Cromp.  &  Mees. 
598,  to  whom  the  case  was  first  sent  for 
advice,  were  of  opinion  there  was  no  incon- 
sistency in  supposing  the  testator  might 
have  intended  the  same  person  both  for 
tenant  for  life  and  in  remainder.     But   the 


opinion  was  not  satisfactory  to  the  master 
of  the  rolls,  and  the  case  was  sent  to  the 
common  pleas,  2  Bing.  N.  C.  328,  who  con- 
curred in  opinion  with  the  court  of  excheq- 
uer; and  L/ord  lyangdale,  the  master  of  the 
rolls  at  the  period  for  the  final  determina- 
tion of  the  case,  concurred  in  opinion  with 
the  courts  of  law,  and  gave  judgment  ac- 
cordingly. 2  Keen  230. "  In  a  note  to  the 
same  P^e  of  the  same  work  the  writer 
says:  ** The  case  of  Urquhart  v.  Urquhart, 
13  Simons  613,  holds  the  same  view.  The 
cases  are  here  extensively  reviewed  by  the 
vice  chancellor.  Sir  L.  Shadwell.  And  the 
same  rule  is  adopted  by  the  same  learned 
judge  in  Nicholson  v.  Wilson,  14  Simons 
549,  upon  the  authority  of  Masters  v.  Hooper, 
4  Br.  C.  C.  207,  saying:  'The  argument 
for  the  plaintiff  in  this  case  was  founded 
entirely  on  conjecture;  but  conjecture  does 
not  authorize  the  court  to  depart  from  the 
plain  meaning  of  the  words  which  are 
found  in  the  will.  And  the  same  rule  sub- 
stantially was  applied  in  the  case  of  Seifforth 
V.  Badham,  9  Beav.  R.  370,  by  Lord  L<ang- 
dale,  M.  R.  And  in  Baker  v.  Gibson,  12 
Beav.  R.  101,  the  same  learned  judge  con- 
sidered the  rule  so  fully  settled  in  that  de- 
cision, that  he  would  not  allow  the  bill  to 
be  amended  with  a  view  to  open  it  anew. 
So  that  the  law  in  Bngland  is  now 
16  regarded  as  fully  settled.'"  *The 
writer  then  proceeds  to  criticise  to 
some  extent  the  course  pursued  by  the  En- 
glish courts. 

See  also  2  I^omax  on  Kxecutors,  p.  47, 
and  the  cases  cited  in  the  notes. 

Bird  V.  Luckie  is  a  case  which  was  re- 
ferred to  in  the  argument,  as  were  most  of 
the  cases  and  books  before  referred  to.  It 
was  a  decision  of  Knight  Bruce,  V.  C.  (sit- 
ting for  Wigram,  V.  C. )  and  reported  in 
The  Jurist,  vol.  14,  p.  1015.  It  is  an  ex- 
ceedingly interesting  case,  very  pertinent 
to  the  one  now  under  consideration,  and 
strongly  sustaining  the  views  I  have  before 
presented.  But  I  will  only  repeat  here  the 
concluding  words  of  the  opinion:  ''There- 
fore I  must  read  'next  of  kin'  as  meaning 
next  of  kin  at  the  testator's  death — a  con- 
clusion at  which  I  have  arrived  not  very 
willingly,  its  effect  being  to  take  the  bulk 
of  his  property  from  his  family  in  a  manner 
that  it  may  be  fairly  conjectured  he  would 
himself  be  disposed  to  prevent  if  he  could 
have  a  voice  in  the  matter;  but  we  are  al- 
lowed to  hear  him  only  through  his  will 
and  codicil." 

Bullock  V.  Downes  is  another  case  which 
was  referred  to  in  the  argument,  and  is 
more  recent  and  still  more  important,  as  it 
was  a  decision  of  the  House  of  L/ords,  in 
which  the  law-lords,  or  most  of  them,  deliv- 
ered seriatim  opinions,  and  were  unanimous. 
The  case  is  reported  in  9  House  of  lyords 
Cases,  p.  1,  and  was  decided  in  1860.  The 
case  was  this:  A.  D.,  after  specific  bequests 
to  different  members  of  his  family,  gave 
the  residue  to  three  persons  in  trust  to 
pay  the  dividends  to  his  son  for  life,  and 
after  the  son's  decease,  to  pav  to  any  widow 
of  the  son  (who  was  not  then  married)  an 
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annuity  of  ;^600  for  life,  and  the  residue  to 
his  son's  children,  and  in  case  there  should 
not  be  any  child  of  the  son,  *'then  to  stand 
possessed  of  the  same  in  trust  for  such  per- 
son or  persons   of  the   blood   of  me  as 

17  *  would  by  virtue  of  the  statute  of  dis- 
tributions of   intestate's   effects  have 

become  and  been  then  entitled  thereto  in 
case  I  had  died  intestate."  At  A.  D.'s 
death  he  left  the  son  and  four  daughters 
him  surviving-.  The  son  married,  enjoyed 
the  dividends  of  the  residue  during  life, 
and  died  without  ever  having  had  a  child. 
It  was  held  that  the  word  **then,"  even  if 
treated  as  an  adverb  of  time,  referred  only 
to  the  time  when  the  persons  entitled  would 
come  into  possession  of  what  had  been  be- 
queathed to  them ;  that  the  persons  entitled 
were  to  be  ascertained  at  the  death  of  the 
testator;  that  the  son  was  one  of  those  per- 
sons, and  that  his  right,  as  one  of  the  next 
of  kin,  was  not  affected  by  the  previous 
gift  of  a  life-interest  in  the  whole  of  the 
residue,  so  that  on  the  death  of  the  son 
without  issue  the  residue  became  divisible 
into  five  shares,  of  which  his  personal  rep- 
resentative took  one,  and  his  sisters  the 
other  four.  The  opinions  delivered  in  the 
case  are  very  interesting,  but  I  will  not 
prolong  this  opinion  by  repeating  any  por- 
tion of  them. 

Abbott  V.  Bradstreet  Ac,  3  Allen  587, 
also  cited  by  the  counsel  for  the  appellant, 
was  decided  in  1862,  and  is  an  important 
case  to  the  same  effect;  but  I  will  not  state 
it  more  fully  here. 

Two  cases  were  cited  by  the  same  counsel 
from  our  own  reports,  which  strongly  sup- 
port the  same  principle.  They  are  Hansford 
V.  Elliott,  9  Lreigh  79;  and  Martin,  adm'r, 
V.  Kirby,  adm*r,  A  als.,  11  Gratt.  67. 

In  Hansford  v.  Elliott,  a  testator,  after 
bequeathing  the  residuum  of  his  estate  to 
his  wife  during  life  or  widowhood,  be- 
queathed that  the  whole  of  his  personal 
estate,  at  the  death  of  his  wife,  should  be 
equally  divided  among  his  surviving  chil- 
dren thereinafter  named,  (naming  five), 
and  in  case  his  wife  should  then  be  with 
child,  that  child  should  have  an  equal 

18  part  of  his  personal  ^estate  with  the 
rest   of    his    children    before   named: 

Held,  JJthat  the  word  surviving  refers  to 
the  death  of  the  testator,  not  that  of  tenant 
for  life,  and  so  children  of  testator  who 
survived  him,  but  did  not  survive  tenant 
for  life,  took  vested  interests  in  remainder. 
Words  of  survivorship,  in  such  cases,  are 
always  to  be  referred  to  the  period  of  the 
testator's  death,  if  no  special  intent  appears 
to  the  contrary. 

In  Martin,  adm'r  &c.  v.  Kirby,  adm'r 
&c.  A  als.,  it  was  held  that  in  a  devise  or 
bequest  over  to  survivors  at  the  death  of  a 
devisee  or  legatee  for  life,  in  the  absence  of 
the  expression  of  a  particular  intent  on  the 
part  of  the  testator,  the  suvivorship  has 
relation  to  the  death  of  the  testator. 

Upon  the  whole,  I  am  of  opinion  that  the 
words,  **A11  my  children,"  in  the  will  of 
the  testator,  Caleb  Stone,  mean  **all  my 
children  living  at  my  death;"  that  the  said 


children  of  the  testator,  living  at  his  destk« 
including  Sally  Stone,  or  the  survivors  fli 
them,  and  the  personal  representatives  <rf 
such  of  them  as  are  dead,  including  the 
personal  representative  of  the  said  Sally 
Stone,  are  entitled  to  the  funds  in  oootxv> 
versy,  being  the  proceeds  of  the  slavei 
loaned  to  her  for  life  by  her  said  father; 
that  so  much  of  the  decrees  appealed  frosi. 
as  is  in  conflict  with  the  foregoing  opinion. 
is  erroneous  and  ought  to  be  reversed  sod 
annulled ;  and  that  the  cause  ought  to  be 
remanded  to  the  said  circuit  coart,  to  be 
further  proceeded  in  to  a  final  decree  in 
formity  with  the  said  opinion. 

Decree  reversed. 


10       *Qrasswitt's  Ass' nee,  &c.  v.  Connair 

&als. 

November  Term.  1878,  Richmond. 

Partnership— Uoreconled  Agre— lests  bctwtwi 

ners.— R,  J  &Q  form  a  partnership  for  the 
facture  of  tobacco,  and  in  their  article  of  co-piit* 
nership  they  say,  it  is  nnderstood  that  G 
contribute  for  the  purposes  of  the  bosineM 
an  amount  of  capital  as  he  may  be  able  to 
mand,  which,  when  contributed,  is  to  be  placed  M 
his   credit  on   the  books  of  the  concern,  to  te 
ased   only   in  condnctinff  the  business,  aad  ti 
bear  Intereatof  aixjw  cent  per  annum.    *  *  Aai 
in  order  to  protect  G  against  any  losses  that  nif 
arise  from  the  business,  hereby  pledge  and  aslfi 
to  him  all  the  present  and  future  interest  In  tie 
stock,  machinery,  fixtures  and  claims  of  the 
cem. 
G  put  in  $4,200,  the  others  put  in  nothine*    The 
ness  proved  unprofitable,  and  the  firm  failed,  asd 
the  partnership  was  dissolved. 
About  the  commencement  of  the  partnershtp  Jha 
bought  machinery,  Ac.  giving  the  notes  of  tie 
firm,  and  a  deed  of  trust  upon  the  machinery,  Ac 
to  secure  them,  and  on  their  failure  the  trosiee 
sold,  and  after  satisfying  the  trust  there  vas  a 
balance  left    On  a  contest  between  the  creditoo 
of  the  partnership  and  G^Hkld: 
I.  Same— Same— Possession  of  Property— Partatf^ 
ship  Creditors.— The  property  never  having  passed 
to  the  separate  possession  of  G,  bat  remaining  £i 
the   possession  of  the   partnership,   the  mxre^ 
corded  executory  agreement  aforesaid  is  frasdii- 
lent  as  to  creditors  of  the  firm  without  notice. 
a.  Same— Negotiable  Notes— DIsMlotlofi.— Aboot  tkd 
time  the  firm  failed,  to  secure  G  for  his  adTsaca, 
they  made  a  note  payable  to  their  own  order  fbr 
$4,500,  secured  by  deed  of  trust  on  the  machtnerT. 
&c. ;  but  the  note  was  not  endorsed  or  deUrered 
to  G.    The  note  not  having  been  endorsed  or 
delivered  to  him  by  the  other  partners,  thoscfc 
he  took  possession  of  it  after  the  dissolution.  6  fa 
not  entitled  to  it.    It  creates  no  liability  vittoal 
negotiation,  and  neither  G  nor  either  of  his  part- 
ners could  afterwards  negotiate  it;  and  canie> 
quently  the  deed  made  to  secure  it  is  a  nollltf. 

20  *By  an  article  of  agreement  bearing 

date  the  21st  of  January  1870,  J.  B. 
Royster,  M.  W.  Grasswitt  and  J.  J.  ItoyiM 
formed  a  partnership  for  the  manufactnta 
of  tobacco  in    the  city  of  Richmond,  under 
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tHe  name  and  style  of  Royster  &  Grass witt. 
TCHis  agreement  is  set  out  in  the  opinion  of 
Judg'e  Anderson. 

At  the  time  this  agreement  was  entered 
into,  the  parties  were  neij^otiating  with 
Ja.mes  Gunn,  and  had  agreed  with  him  to 
ptxrchase  his  machinery,  fixtures,  &c.,  for 
tlie  manufacture  of  tobacco,  and  they  exe- 
outed  to  him  their  notes,  in  the  name  of 
tlie  firm,  dated  February  1st,  1870,  to  the 
a.iiiount  of  $6,890,  and  also  a  deed  of  trust 
to  Thomas  H.  Gunn  upon  the  said  fixtures 
to  secure  the  purchase  money. 

In  February,  Grasswitt  put  $2,100  into 
tlie  concern,  and  in  March  he  put  in  the  like 
sum,  making  $4,200.  The  Roysters  put  in 
nothing  during  the  continuance  of  the  part- 
nership. And  the  business  proving  un- 
l>rofi table,  the  partnership  was,  by  mutual 
consent,  dissolved  in  October  1871.  A  short 
time  previous  to  the  dissolution  however, 
James  B.  Royster,  who  was  the  financial 
manager  of  the  business,  seems  to  have 
suSTgrested  to  Grasswitt  the  necessity  of  the 
partnership's  doing  something  to  secure 
iiim  the  money  he  had  advanced,  and,  after 
consulting  counsel,  a  note  for  $4,500  was 
made  in  the  name  of  the  partnership,  pay- 
able to  their  own  order,  and  the  tobacco 
fixtures  were  conveyed  in  trust  to  secure  it, 
and  this  conveyance  was  put  upon  record. 
^he  note,  however,  does  not  seem  to  have 
t)een  endorsed  by  the  partnership,  and  was 
kept  by  Royster  in  their  own  chest  until  it 
'was  taken  possession  of  by  Grasswitt,  as 
Royster  says  without  his  knowledge  or  con- 
sent. After  this  note  and  deed  was  made, 
they  wrote  to  their  creditors  saying  they 
had  done  nothing   which  would  compromise 

their  interests. 
21  *Soon  after  the  partnership  stopped 

business,  Thomas  H.  Gunn,  the  trus- 
tee in  the  deed  to  secure  James  H.  Gunn, 
sold  the  tobacco  fixtures ;  and,  after  paying 
James  Gunn  the  amount  due  him,  there 
remained  of  the  proceeds  of  the  sale,    after 

?aying  all  expenses,  the  sum  of  $1,149.19. 
^his  money,  or  a  part  of  it,  was  claimed  by 
Zenas  B.  Steams,  the  owner  of  the  build- 
ing in  which  the  t)usiness  of  the  partnership 
was  conducted,  for  rent,  and  bv  Grasswitt ; 
and  Thomas  H.  Gunn  filed  his  bill,  making 
Steams,  Grasswitt  and  the  Roysters  de- 
fendants, and  asking  the  court  to  direct  him 
in  the  disposition  of  it.  In  this  case  Con- 
nally  &  Co.,  of  New  York,  asked  leave  to 
file  their  petition,  in  which  they  claimed 
to  be  large  creditors  of  the  partnership,  and 
insisted  that  the  fund  in  court  should  be 
applied  to  satisfy  their  debt.  The  cause 
came  on  to  be  heard  in  February  1872,  when 
the  court  refused  to  permit  the  petition  of 
Connally  &  Co.  to  be  filed,  and  made  a  de- 
cree, directing  that  after  the  pavment  of 
the  costs  of  the  suit  Stearns  should  be  paid 
S900  in  satisfaction  of  his  claim  for  rent; 
and  then  the  balance  of  the  fund  should  be 
paid  over  to  Grasswitt,  with  any  other  prop- 
erty conveyed  in  the  deed  to  Gunn  which  had 
not  been  sold;  **it  appearing  from  the 
pleading  and  evidence  in  the  cause  that 
said  Grasswitt,  as  one  of  the  said  partners. 


is  entitled  to  said  surplus  (which  appears 
to  be  a  part  of  the  partnership  assets):  by 
virtue  of  the  article  of  co-partnership  and 
an  assignment  subsequently  made  by  said 
concern  in  pursuance  of  said  co-partnership 
agreement. 

Immediately  upon  the   making  of  this  de- 
cree, and  before  the  money  was  paid  over, 
Connally  &  Co.  filed  their  bill  in   the  chan- 
cery court  of  the  city  of  Richmond  in  behalf 
of  themselves  and   all  the  other  cred- 

22  itors  *of  the   partnership   of  Royster 
A  Grasswitt,  claiming   that   the  fund 

in  the  hands  of  the  trustee,  Gunn,  was  as- 
sets of  the  partnership,  and  liable  to  pay 
the  partnership  debts;  charging  that  the 
note  for  $4,500,  and  the  deed  of  trust  to 
secure  it,  were  fraudulent,  and  asking  thai 
the  said  fund  might  be  so  applied,  and  that 
Gunn  might  be  enjoined  from  paying  it 
over.     The  injunction  was  granted. 

Grasswitt  answered,  denying  that  the 
note  and  deed  were  fraudulent,  and  insisting 
that  they  were  intended  by  being  put  upon 
record  to  secure  to  him  the  benefit  of  the 
provision  in  his  favor  in  the  article  of 
agreement  in  relation  to  the  money  he 
might  advance  for  the  partnership. 

Pending  the  cause  Grasswitt  was  adjudged 
a  bankrupt,  and  his  assignee  was  made  a 
party.  And  the  cause  was  referred  to  a 
commissioner,  who  was  directed  to  report 
of  what  the  assets  of  Royster  &  Grasswitt 
then  consisted,  and  take  an  account  of  the 
debts  due  by  them,  and  their  priorities  if 
any,  and  particularly  whether  the  funds 
then  in  the  hands  of  the  receiver  of  the 
court  (to  whom  by  a  former  decree  Gunn 
was  directed  to  transfer  them)  were  part-^ 
nership  assets  or  the  individual  property  of 
Grasswitt ;  and  if  the  assets  of  Royster  A 
Grasswitt  were  insufiicient  to  pay  their 
debts,  then  to  apportion  them  among  the 
creditors. 

The  commissioner  reported  the  amount  in 
the  hands  of  the  receiver  to  be  $1,775.72, 
subject  to  the  order  of  the  court  in  the 
cause ;  and  this  embraced  all  the  available 
assets  of  the  firm,  and  was  subject  to  the 
creditors  of  the  concern,  and  was  not  the 
individual  property  of  Grasswitt.  He  re- 
ported three  debts  of  the  firm,  amounting  to 
$13,486.83,  and  apportioned  the  fund  pro 
rata  among  them. 

This  report  was  recommitted  to  the 

23  commissioner,   *with    instructions    to 
take  such  further   evidence   as  might 

be  offered  by  any  of  the  parties,  and  report 
upon  the  questions  referred  to  him  by  the 
former  decree.  And  the  commissioner  re- 
turned his  report,  in  which  he  adhered  to  the 
opinion  expressed  by  him  in  his  first  report. 
And  to  this  report  Grasswitt 's  assignee  ex- 
cepted.    Because, 

1st.  It  erroneously  reports  that  the  fund 
and  the  property  from  which  it  was  derived 
was,  at  the  commencement  of  this  suit, 
partnership  property  of  the  late  concern  of 
Royster  &  Grasswitt. 

2d.  It  reports  that  the  assignment  or 
pledge  of  the  partnership  property  by  the 
other  two  members  of  the  firm,  in  the  article 
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of  partnership,  did  not  create  a  separate  and 
individual  estate  in  Grasswitt  in  said  prop- 
erty. 

3d.  It  reports  that  from  the  evidence  in 
.the  cause,  the  claim  ot  Grasswitt,  as  to  the 
note  of  $4,600,  and  the  deed  of  trust  securing* 
it,  is  not  sustained. 

4th.  It  fails  to  report  among  the  debts  of 
Royster  A  Grasswitt,  entitled  to  share  in 
the  distribution  of  their  assets,  the  claim 
of  Grasswitt  for  $4,200,  advanced  to  said 
firm. 

The  cause  came  on  to  be  finally  heard  on 
the  4th  of  March  1873,  when  the  court  made 
a  decree  overruling  the  exceptions  to  the 
report,  and  confirming  it;  and  it  appearing 
that  the  fund  in  court  was  $1,952.89,  it  was 
distributed  pro  rata  among  the  three  cred- 
itors of  the  partnership  reported  by  the 
commissioner.  And  thereupon  Grasswitt 
and  his  assignee  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

Cannon  &  Courtney,  for  the  appellants. 

Guy  Sl  Gilliam,  for  the  appellees. 

24  *  Anderson,  J.,  delivered  the  opinion 

of  the  court. 

Joint  creditors  as  such  have  no  lien  upon 
the  partnership  property.  They  have  no 
equity  to  appropriate  it  to  their  debts.  If 
they  proceed  against  the  firm  to  a  judgment 
at  law,  they  may  levy  an  execution  upon 
the  partnership  effects,  or  upon  the  separate 
property  of  the  partners,  and  thus  acquire 
a  lien  upon  the  partnership  property  and 
also  the  separate  property  of  the  copartners. 
Their  remedy  is  a  legal  one,  and  until  the 
statute  authorizing  creditors  in  certain  cases 
to  sue  in  equity  before  they  obtain  judg- 
ment, &c.,  they  must  exhaust  their  remedy 
at  law  before  they  are  entitled  to  invoke  the 
assistance  of  a  court  of  equity,  and  can  only 
reach  the  partnership  effects  before  they 
have  acquired  a  lien  upon  them  through  the 
equities  of  the  copartners. 

Kach  partner  has  an  equity  to  have  the 
social  effects  appropriated  as  far  as  neces- 
sary to  the  payment  of  the  ioint  debts  to- 
wards the  discharge  of  his  individual  lia- 
bility for  them.  He  has  consequently  an 
equity  to  prevent  their  diversion  from  that 
object  bv  his  copartner  to  his  separate  use. 
But  he  may  bona  fide,  and  for  a  valuable 
consideration,  transfer  the  partnership  ef- 
fects to  his  copartner.  By  so  doing  he 
relinquishes  his  aforesaid  equity,  and  can- 
not afterwards  insist  that  they  shall  be  sub- 
jected to  the  payment  of  the  joint  debts. 
The  joint  creditors  in  this  case  seek  to 
enforce  the  aforesaid  equity  of  the  co- 
partners. 

The  appellant,  Grasswitt,  contends  that 
his  co-partners,  the  Roysters,  relinquished 
this  equity  by  a  stipulation  in  the  articles 
of  copartnership,  whereby  his  copartners 
transferred  to  him  the  partnership  effects 
to  be  his  property  until  he   was  repaid  the 

money  he  advanced.     And  his  claim  is 
26       to  be  repaid  the  money  he  ^advanced 

out  of  the  fund  in  question,   which  he 
claims  as  his  separate  property.     The  clause 


in  the  articles  of  qp-partnership,  npon  which 
this  claim  is  founded,  is  as  follows:  ''It  is 
understood  that  the  said  M.  W.  Grasswitt 
shall  contribute,  for  the  purposes  of  the 
business,  such  an  amount  of  capital  as  be 
may  be  able  to  command,  which »  when  con- 
tributed, is  to  be  placed  to  his  credit  on  the 
books  of  the  concern,  to  be  used  only  ia 
conducting  the  business,  and  to  bear  inter- 
est of  six  per  cent,  per  annum.  Should  the 
said  J.  B.  Royster  and  J.  J.  Roystcr  (the 
other  parties  to  the  agreement),  or  either 
of  them,  make  any  contribution  of  capital, 
the  same  to  be  placed  to  their  credit  on  the 
books  of  the  concern,  and  to  bear  a  like  in- 
terest. But  until  they  shall  do  so  (this  is 
the  language  relied  on  as  makins:  the  trans- 
fer), and  in  order  to  protect  the  said  Gras- 
witt  against  any  losses  that  may  arise  from 
the  business,  hereby  pledgee  and  assiini  to 
him  all  their  present  and  future  interest  in 
the  stock,  machinery,  fixtures  and  claims  ci 
the  concern ;  this  assig-nment  to  be  relieved 
and  abated  as  the  respective  interests  of  the 
said  J.  B.  Royster  and  J.  J.  Royster  in  the 
profits  of  the  business  will  justify." 

At  the  date  of  this  agreement,  the  21st 
of  January  1870,  the  company  had  no  effects. 
At  least  it  was  after  that  date  that  the  pur- 
chase of  tobacco  fixtures  was  completed  bj 
giving  notes  and  a  deed  of  trust  to  secure 
their  payment  to  James  Gnnn,  from  whom 
they  were  purchased,  to  wit :  on  the  first  of 
February  1870.  But  J.  B.  Royster  testifies 
that  the  said  purchase  was  contemplated 
about  simultaneously  with  a  verbal  agree- 
ment to  form  the  partnership.  Subsequent 
to  the  purchase  of  the  fixtures,  &c.,  to  wit: 
on  the  23d  of  February  1870,  Grasswitt 
26  contributed  or  advanced  *$2,1(X>,  and 
the  same  amount  on  the  5th  of  March 
following. 

By  the  articles  of  co-partnership,  the 
Roysters  do  not,  in  terms,  undertake  to 
repay  or  to  refund  to  Grasswitt  the  money  to 
be  advanced  by  him.  That  does  not  seem 
to  have  been  contemplated.  On  the  coo- 
trary,  when  contributed,  it  was  to  t>e  placed 
**to  his  credit  on  the  books  of  the  conoem,'* 
to  be  used  only  in  the  business,  and  he  was 
to  receive  six  per  cent,  interest.  And  a  like 
provision  is  made  with  regard  to  it,  shonld 
the  Roysters,  or  either  of  them,  make  a  con- 
tribution to  the  capital.  Nor  do  they  pledge 
or  assign  the  partnership  effects  then  owned 
or  to  be  acquired  to  secure  the  repayment 
of  the  same — ^that  we  have  seen  was  not 
contemplated — but  for  the  purpose  of  pn^ 
tecting  said  Grasswitt  "ag-ainst  any  losses 
that  may  arise  from  the  business.'*  And 
this  pledge  or  assignment  was  to  be  abated 
or  relieved  (which  seems,  thoug-h  not  clearly 
expressed,  to  have  been  their  meaning) 
accordingly  as  the  Roysters  may  make  coa- 
tri  butions.  If  their  contributions  were  equal 
to  Grasswitt 's,  they  were  entitled  to  be  re> 
lieved  from  the  pledge  or  assi^^ment;  if 
not  equal,  then  to  an  abatement  from  the 
pledge,  in  proportion  to  their  contributions. 

The  partnersl^ip  effects,  shortly  before 
the  dissolution,  were  sold  under  the  deed  of 
trust  to  Gunn,  and  applied  to  the  payment 
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€>t  rents,  Ac,  due  from  the  co-partnary  and 
to  the  debt  due  to  James  Gunn,  from  whom 
tltey  were  purchased,    which   left  a  balance 
of  $1,873.12,  which,  together  with  the  inter- 
est thereon,  is  the  fund  in  dispute.     Grass- 
^iritt  claims   that    he  is  entitled  to  it  under 
tlie  co-partnership  agreement ;  and  the  joint 
creditors  contend  that  it  should  be  applied 
to  the  payment  of  their  debts.     Has  Grass- 
^iritt   the   right    to   the  conversion    of  this 
fund,  under  the  agreement   aforesaid, 
2T       *to  his  separate  use?  or,  is  it  applica- 
ble to  the  payment  of  the  joint  debts? 
The  court  is  of  opinion,   that  the  unre- 
corded executory  aio'eement  between  copart- 
ners,   such   as   is   hereinbefore    described, 
pledging  or  assigning  all  the  partnership 
effects,  then  owned  or  which  should  after- 
"wards  be   acquired,    to  indemnify  or   save 
harmless  one  of  the  partners,   who  has  ad- 
vanced money  to  carry  on  the  business,   the 
property  never  having  passed  to  the  separate 
possession  of  the  pledgee  or  assignee,    but 
remaining  in  the  uninterrupted  possession 
of  the  co-partnary,  is  fraudulent  in  law  as 
to  creditors  without  notice.     In  this  case  the 
partners  themselves  seemed  to  have  regarded 
their  agreement   as  only  binding  inter  se. 
The  property  was  bought  by  the  copartners, 
and  was  held  and  treated  by  them  as  copart- 
nership property  after  the  said  agreement 
was    made;  and  shortly  before  the  dissolu- 
tion was  conveyed  by  them  (including  Grass- 
witt)  in  trust  as  partnership  property;  and 
in  their  correspondence  with  the  joint  cred- 
itors,   they  (including  Grasswitt)   gave  as- 
surance that  they  had  done  nothing  which 
would  compromise  their  interests ;  and  never 
an    intimation   made  that  the   partnership 
effects  were  held  by   one   of  the  copartners 
in  pledge,  or  by  assignment  for  his  indem- 
nity ;  and  the   court  is  of  opinion,   that  to 
g'ive  effect  to  said  agreement  now,   so  as  to 
convert  the  fund  in  question  to  the  separate 
use  of  Grasswitt,  and  to  divert  it  from  the 
payment  of  the  joint  debts,  all  the  partners 
being  insolvent,   and  there  being  no  other 
partnership  property,  would  be   fraudulent 
as  to  the  joint  creditors.     And  although  the 
Roysters  may  have  no  equity  against  Grass- 
witt, to  require  the  application  of  the  part- 
nership effects  to  the  payment  of  the  joint 
debts,    and    the    joint  creditors,    therefore, 
can  have  no  relief  in  equity  through 
28       their  ^equities,  yet,  under  the  statute, 
a  court  of   equity  will  give  aid  to  a 
creditor  even  before  he  has  obtained  a  judg- 
ment or  decree   for  his  claim,   to  avoid  an 
assignment  or  transfer  of,  or  charge  upon, 
the  estate   of  his  debtor,   which  he  might 
institute  after  obtaining  such  judgment  or 
decree.     (Code  of  1860,  chap.  179,  {  2,  p.  736. ) 
These  creditors  have,  therefore,  in  this  case, 
though  not  having  obtained  judgment,  the 
right  to  seek  relief  in  a  court  of  equity. 

The  court  is  further  of  opinion  that  the 
appellants  cannot  maintain  their  claim 
under  the  deed  of  trust  to  Lottier  to  secure 
a  note  for  $4,500,  made  payable  to  their  own 
order.  Said  note  was  never  negotiated.  It 
was  never  ordered  to  be  paid  to  Grasswitt, 
or  delivered  to  him.     It  came  into  his  pos- 


session without  the  consent  of  his  copart- 
ners, and  he  is  not  entitled  to  it.  The  said 
note  creates  no  liability  without  negotiation, 
and  Grasswitt  nor  either  of  his  copartners 
could  now  negotiate  it;  and  consequently 
the  deed  made  to  secure  it  is  a  nullity. 
Upon  the  whole,  the  court  is  of  opinion  that 
the  assignment  of  Grasswitt  in  bankruptcy 
does  not  invest  his  assignee  with  the  fund 
in  question  as  the  separate  property  of 
Grasswitt,  but  that  it  is  liable  to  the  joint 
debts  of  the  copartnership;  and  that  the 
decree  of  the  chancellor  must  be  a£Brmed. 


Decree  affirmed. 
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'Reynolds  v.  Zink. 
November  Term,  1878,  Rlcbmond. 


I.  Coanty  Courts— Power  to  ReoMvo  Bxocnton  frosi 
Office.*— Under  the  facts  of  this  case,  the  county 
coort  tn  which  an  executor  qnallfled  as  such,  was 
warranted,  in  the  exercise  of  the  power  vested  in 
it  by  the  atatnte,  in  removing  him  from  his  ofllce. 
See  Oode  of  iseo.  ch.  188,  f  11;  Ck>de  of  1878,  ch.  128,  | 
18,  p.  040. 

3.-5«iae  —  Dlscretloii— Appellate  Interlereooe.— There 
must,  of  necessity,  be  vested  in  the  court  a  very 
large  discretion:  and  while  it  is  a  legal  discretion, 
to  be  exercised  in  a  proper  case,  an  appellate  court 
ought  not  to  interfere,  except  in  a  case  where 
manifest  injustice  has  been  done,  or  where  it  Is 
plain  that  a  proper  case  has  not  been  made  for  the 
exercise  of  the  powers  which  the  law  has  specially 
conferred  on  the  court  from  which  the  fldndary 
derives  his  anthority. 

The  case  is  stated  by  Judge  Christian  in 
his  opinion. 

Tutwiler,  for  the  appellant. 

Petti  t,  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  record  shows  that  the  appellant, 
Thomas  H.  Reynolds,  qualified  as  executor 
of  Garland  Reynolds,  in  the  county  court  of 
Louisa  on  the  18th  of  December  1868.  The 
said  Garland  Reynolds,  by  his  will,  devised 
his  whole  estate,  after  the  payment  of  his 
debts,  to  his  son,  W.  T.  Reynolds,  and  his 
daughter,  Catharine  Zink,  to  be  held  by 
trustees,  for  his  son  and  daughter  respec- 
tively. 

In  the  year  1871  the  following  notice 
30       was  issued  by  *Mrs.  Zink,  one  of  the 
beneficiaries  under  said  will,  who  was 
entitle  to  one-half  of  the  estate  of  the  tes- 
tator after  the  payment  of  his  debts : 

To  Truman  H.  Reynolds,  executor  of 
Garland  Reynolds,  deceased: 

Whereas,    your   brother,    as   assignee    of 

^County  Courts— Discretionary  Powers. —For  the 
proposition  that  a  coanty  court  is  vested  by  statute 
with  the  power  to  remove  a  fiduciary  from  office,  in 
its  discretion,  where  there  is  a  proper  case,  see 
Snavely  v.  Harkrader,  29Gratt.  128:  Lance  v.  McCoy. 
84  W.  Va.  420. 12  S.  E.  Rep.  728,  both  citing  the  prin- 
cipal case. 
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your  father,  has  brought  suit  against  you 
as  executor  as  aforesaid,  for  large  sums  for 
debts  alleged  to  be  due  from  your  said  tes- 
tator, and  would  have  recovered  judgment 
therein  at  the  late  term  of  the  circuit  court 
of  JU)uisa,  without  any  enquiry  or  proof, 
and  without  any  defence  by  you,  but  for 
timely  interference  on  my  part  and  behalf, 
although  you  and  your  counsel  had  been 
warned  that  these  debts  were  believed  by 
me  not  to  be  well  founded  or  justly  due; 
and  whereas,  your  relationship  to  the  party 
or  parties  preferring  these  claims,  and  the 
character  of  these  claims  and  of  the  defence 
which  ought  justly  to  be  made  against 
them,  and  your  past  conduct  aforesaid  in 
respect  thereto,  make  it  probable,  if  not 
certain,  that  the  estate  of  your  testator  will 
suffer  if  its  defence  to  those  claims  be  left 
to  you,  and  make  it  improper  that  said 
estate  should  remain  under  your  control: 
Therefore,  take  notice  that  I  shall  move  the 
county  court  of  Louisa,  on  the  first  day  of 
its  June  term,  1871,  to  make  an  order  re- 
voking and  annulling  your  powers  as  ezec- 
titor  aforesaid. 

The  notice  was  served  on  Reynolds,  the 
executor,  and  on  the  15th  of  August  1871, 
the  parties  having  been  heard,  upon  the 
motion  of  Mrs.  Zink  the  court  revoked  the 
powers  of  Truman  H.  Reynolds,  as  executor 
of  Garland  Reynolds,  deceased;  and  he 
thereupon  took  an  appeal  to  the  circuit  court 
of  the  county. 

On  this  appeal,    taken  to  the  circuit 
31      '  court,    the    judgment  *of  the  county 
court  was  affirmed;  and  to  that  judg- 
ment a  writ  of  error  was  awarded  by  one  of 
the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  either  in  the  judgment  of  the  county 
court  or  of  the  circuit  court. 

The  statute.  Code  of  1860,  ch.  132,  {  11, 
has  wisely  deposited  with  **thc  court,  under 
the  order  of  which  any  (such)  fiduciary  de- 
rives his  authority,"  the  right  and  duty  to 
revoke  and  annul  his  powers  ** whenever 
from  any  cause  it  appears  proper." 

There  must,  of  necessity,  be  vested  in 
that  court  a  very  large  discretion ;  and  while 
it  is  a  legal  discretion,  to  be  exercised  in  a 
proper  case,  an  appellate  court  ought  not  to 
interfere,  except  in  a  case  where  manifest 
injustice  has  been  done,  or  where  it  is  plain 
that  a  proper  case  has  not  been  made  for 
the  exercise  of  the  powers  which  the  lecris- 
lature  has  specially  conferred  upon  that 
court,  from  which  the  fiduciary  derives  his 
authority. 

It  cannot  be  said,  upon  the  facts  of  the 
case  before  us,  that  the  discretion  of  the 
county  court  was  improperly  exercised,  or 
that  its  authority  was  unlawfully  asserted. 

The  record  shows  that  two  suits  had  been 
brought  against  the  estate  of  the  testator 
by  the  brother  of  the  executor  upon  claims 
purporting  to  have  been  due  to  the  father  of 
the  executor,  and  to  have  been  assigned  by 
him  to  his  brother.  These  claims  would,  if 
successfully  asserted,  have  consumed  the 
whole  estate  of  the  testator,  and  his  devisees 
would  not  have  received  a  dollar. 


The  executor  failed  and  refused  to  defend 
these  suits,  and  but  for  the  persistent  efFbrts 
of  the  appellee  judgment  would  have  gone 
by  default.  The  executor,  indeed, 
32  ^refused  to  make  any  defence  until 
after  the  order  for  his  removal  had 
been  entered  by  the  county  court,  and  as 
appeal  taken  to  the  circuit  court.  Pendix^ 
that  appeal,  he  reluctantly,  and  after  peiae- 
vering  efforts  on  the  part  of  the  appellee** 
counsel,  was  induced  to  put  in  the  plea  of 
non  est  factum  in  the  action  of  debt,  and 
in  that  suit  a  jury  found  for  the  defendant 
on  that  plea.  The  peculiar  relations  of  the 
executor  towards  the  parties,  and  his  whole 
conduct  in  the  premises,  might  well  wanaat 
the  county  court  in  revoking  the  powers  of 
the  executor.  At  least  it  cannot  be  said 
that  the  discreton  vested  by  law  in  the 
county  court  has  been  improperly  exercised. 
That  court  having  t>efore  it  the  parties  and 
the  witnesses,  and  having  personal  knowl- 
edge of  their  character  and  standing,  made 
an  order  revoking  and  annulling  the  powers 
of  the  executor,  and  removing  him  frosa 
his  office  as  executor.  This  judgment  of  tbe 
county  court  was  affirmed  by  the  circait 
court  on  appeal.  This  court  is  not  di^ioaed 
to  interfere  with  these  two  judgments. 

The  court  is  therefore  of  opinion  that  tbe 
judgment  of  the  circuit  court  affirming-  tbe 
judgment  of  the  county  court  must  be  af- 
firmed by  this  court. 

Judgment  affirmed. 


*Spilman  v.  Johnson. 
Noyember  Term,  1876,  Richmond. 
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I.  Bankruptcy  Proceedings— Condnslvc 
to,  Except  on  Appeal.— A  creditor  by  judsment  of  a 
bankrupt,  who  proves  his  debt  in  the  bankmiitcr 
proceedinGTs,  and  takes  an  active  part  in  these  pnK 
ceediners,  cannot  afterwards  go  Into  a  state  coert 
to  subject  property  sold  by  the  assignee  of  tke 
bankrupt,  and  the  proceeds  distributed  in  that 
proceedinflf,  to  satisfy  bis  JndflrmenL  on  any  ezTABd 
of  error  which  miffht  have  been  corrected  in  tte 
bankrupt  court,  or  by  appeal  from  the  order  or 
decree  of  that  court 

a.  Same— Same— Courses  Open  to  Creditor  off  Baife* 
rapt.*— A  creditor  of  a  bankrupt  haying  a  lien  am 
his  real  estate,  has  two  courses  open  to  him,  either 
of  which  he  may  adopt  He  may  decline  to  appear 
in  the  bankrupt  court;  and  he  will  be  nnafiected 
by  any  proceedinflr  in  that  court;  unless,  indeed, 
the  proper  steps  are  taken  to  sell  the  estate  clear 
of  all  incumbrances:  or  he  may  elect  to  proceed 
in  the  bankrupt  court  prove  his  debt  there,  and 
rely  upon  his  security. 


*Bankraptcy— Rlffht  of  Judgment  Creditors  ef  1 

rupt.— The  principal  case  Is  cited  In  McAllister  t. 
Bodkin,  76  Va.  814,  and  in  Gibbs  v.  Ijo^an,  S  W.  Vi. 
212,  for  the  proposition  that  the  judgment  creditors 
of  a  bankrupt  may  proceed  to  enforce  their  liens  la 
a  state  court,  if  proceedings  have  not  already  beea 
commenced  in  the  bankrupt  court  See  also.  Fra»- 
cisco  V.  Shelton,  85  Va.  779.8  S.  £.  Rep.  789;  McCance 
V.  Taylor,  10  Gratt  580:  Tichenor  v.  Allen  tt  aU^  IS 
Gratt  15. 
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9.  Same— 5aiBe--Sfliiie— Election  to  Proceed  In  Benk- 
rvpt  Court.— If  the  creditor  elects  to  proceed  in  the 
iKuikrapt  court,  this  is  a  waiver  of  his  riffht  to 
Institute  any  suitor  proceeding  at  law  or  in  equity, 
-which  is  in  any  way  inconsistent  with  his  election 
Vo  obtain  satl:sfaction  of  his  debt  under  the  bank- 
x*uptcy  proceedinirs. 

This  was  a  suit  in  equity  in  the  circuit 
oourt  of  Henrico  county,   brought   in   June 
1.871,  by  I^uther  R.  Spilman  against  Bradley 
^.    Johnson,    John   Johns    and    others,    to 
sxtbject    certain    land   called   the    ''Granite 
Qttarry,"  in  the  county   of   Henrico,    pur- 
cliased  by  Johnson  at  a  public  sale  made  by 
John    Johns,    assignee   of   Henry   Kxall,  a 
l>ajikrupt,    to   the  lien  of    two '  judgments 
Yv^liich  had  been  recovered  against  said  Bxall, 
some    years   before    his    bankruptcy, 
84       one  of  them  *by  B.  W.  Green  and  the 
other   by  Taylor  &  Son,    and  which 
liad  been  assigned  to  Spilman.     This  cause 
esLsne  on  to   be  heard   on   the   18th   of  June 
1872,  when  the  court  made  a  decree  dismiss- 
ing the    bill,    with    costs.     And  thereupon 
Sjrilxnan  applied  to  this  court  for  an  appeal ; 
-which  was  allowed.    The  cause  is  stated  by 
Jndi^e  Staples  in  his  opinion. 

Guy  A  Gilliam,  for  the  appellant. 

Royall,  for  the  appellees. 

Staples,  J.  It  is  claimed  by  the  appellant 
that  the  property  known  as  the  * 'Granite 
Quarry,"  in  the  possession  of  the  appellee, 
Johnson,  was  sold  under  a  decree  of  the 
eircnit  court  of  the  United  States;  that  the 
suit  in  which  that  decree  was  rendered,  was 
brought  not  for  the  purpose  of  procuring  a 
sale,  but  merely  to  vacate  as  fraudulent  the 
lease  made  to  Turner  Bzall;  that  he,  the 
appellant,  was  not  a  party  to  that  suit ;  that 
he  had  no  connection  with  it ;  and  he  re- 
ceived no  part  of  the  purchase  money. 

The  exhibits  filed  fully  sustain  the  appel- 
lant in  these  positions.  And  if  this  was 
the  whole  case,  the  lien  of  his  judgments 
wonld  still  be  in  force,  and  he  might  prop- 
erly invoke  the  jurisdiction  of  the  state 
courts  to  enforce  the  same  against  the  prop- 
erty in  the  possession  of  the  appellee.  But 
unfortunately  for  him  this  is  not  the  whole 
case.  There  arc  other  facts  to  be  considered 
which  conclusively  show  that  the  appellant 
has  waived  his  right  to  assert  this  lien  by 
any  proceeding  or  suit  in  a  state  court.  In 
order  to  understand  this  more  clearly,  it  is 
proper  to  inquire  into  the  proceedings  in 
the  bankrupt  court.  In  October  1868  the 
assignee  filed  his  petition  in  that  court, 
86  setting  forth  the  real  estate  *belonging 
to  Bxall,  the  bankrupt,  the  number 
and  amount  of  the  liens  thereon,  the  parties 
entitled  to  the  same,  and  asking  for  a  sale 
of  the  property,  discharged  of  all  the  in- 
cumbrances. Several  of  the  judgment  cred- 
itors united  in  this  petition.  Among  those 
so  uniting  were  the  creditors,  under  whom 
the  appellant  now  claims.  A  decree  of  sale 
was  accordingly  made.  Subsequently  the 
assignee  filed  his  bill  in  the  circuit  court  of 
the    United    States  to   vacate    the  lease  to 


Turner  Exall  as  fraudulent.  A  decree  was 
entered  vacating  the  lease,  and  directing  a 
sale  of  the  "Granite  Quarry."  The  prop- 
erty was  advertised  accordingly;  but  the 
sale  was  enioined  by  Armistead  &  Cary, 
creditors,  claiming  to  have  a  lien  upon  it 
for  money  expended  or  advanced  in  devel- 
oping the  quarry.  This  injunction  was 
awarded  by  the  Hon.  John  C.  Underwood, 
as  judge  of  the  district  court,  to  whom  the 
application  was  addressed.  The  decree  of 
sale  was  set  aside  by  him,  and  a  rehearing 
of  the  cause  directed  at  an  adjourned  term 
of  the  circuit  court  of  the  United  States. 
Afterwards  the  same  judge,  sitting  in  the 
circuit  court  however,  rendered  a  decree 
for  the  sale  of  the  property,  and  under  that 
decree  the  sale  was  made,  at  which  the  ap- 
pellee became  the  purchaser.  It  would  thus 
seem  the  various  orders  and  decrees  were 
uniformly  entered  by  the  same  judge,  pre- 
siding indifferently  in  the  circuit  court  and 
in  the  district  court.  And  although  the 
assignee  proposed  to  sell  under  a  decree  of 
the  circuit  court,  he  had  at  the  same  time 
the  authority  of  the  district  court  sitting  in 
bankruptcy,  conferred  by  the  decree  of  the 
12th  October  1868,  already  adverted  to.  His 
reports  of  the  sales  were  both  returned  to 
and  filed  in  the  latter  court.  These  reports 
distinctly  set  forth  the  names  of  the  several 

purchasers,  the  amount  of  the  pur- 
36       chase  money,  the  ^charges,  costs,  fees 

attending  the  sales,  and  the  balance 
remaining  in  the  hands  of  the  assignee  for 
distribution  among  the  creditors. 

It  further  appears  that  on  motion  of  John 
P.  Tabb,  a  preferred  creditor,  after  the 
reports  were  so  filed,  an  order  was  entered 
in  the  bankrupt  court  for  an  account  of  the 
liens  upon  the  estate  of  the  bankrupt  and 
their  respective  priorities.  The  special 
commissioner,  O.  G.  Kean,  appointed  for 
that  purpose,  notified  the  creditors  that  he 
would  take  the  account  on  the  9th  November 
1870,  and  that  to  enable  them  to  share  in 
the  distribution  their  liens  must  be  asserted 
in  the  bankrupt  suit.  This  notice  was 
served  on  the  appellant,  and  on  the  day  in- 
dicated he,  as  assignee  of  B.  W.  Green, 
proved  his  debt  as  a  secured  creditor,  claim- 
ing a  lien  on  the  real  estate  and  upon  the 
proceeds  of  sale  in  the  hands  of  the  assignee. 
The  other  judgment  held  by  the  appellant, 
as  assignee  of  William  Taylor  A  Sons,  had 
been  previously  proved  by  the  latter  before 
the  assignment  was  made. 

Three  months  after  this,  in  January  1871, 
the  following  order  was  entered:  **It  ap- 
pearing from  the  report  of  the  assignee  in 
this  cause  that  there  is  in  his  hands,  after 
the  payment  of  all  expenses  incurred  by  him 
in  this  suit,  the  sum  of  $1,577.79,  one-half 
of  which  was  derived  from  the  sale  of  the 
realty,  and  the  other  half  from  the  sale  of 
the  personalty,  it  is  ordered  that  John  Johns, 
said  assignee,  do  distribute  said  fund  to  the 
parties  entitled  to  the  same  as  ascertained 
by  the  report  of  O.  G.  Kean,  special  master, 
filed  herein,  respect  being  had  to  the  prior- 
ities declared  to  exist  among  them  by  said 
report;  that  is  to  say  $788.89  to   those  hold- 
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ing  liens  upon  the  realty,  and  $788.89  to 
those  holding  liens  upon  the  personalty, 
after  deducting  the  $10  due  to  the  laborers, 

and  the  $36  to  the  United  States,  as  a 
87      *  joint  charge   on    the   two  funds  d.nd 

the  register's  fees.*'  This  order  is 
signed  by  W.  W.  Forbes,  register. 

It  was  asserted  in  the  argument,  and  it 
was  not  controverted,  that  it  is  the  practice 
in  the  bankrupt  courts  for  the  register  to 
enter  orders  for  distribution  of  the  assets 
where  there  is  no  controversy.  If  a  party 
is  dissatisfied  with  the  ruling,  an  appeal  is 
taken  to  the  court  for  the  correction  of  the 
errors.  It  is  laid  down  in  the  books  on 
Bankruptcv,  that  while  the  register  is  sub- 
ject to  the  control  and  supervision  of  the 
court,  it  is,  nevertheless,  competent  for  him 
to  convene  the  creditors,  declare  dividends 
and  make  distribution  of  the  assets.  Bump 
on  Bankruptcy  64.  However  this  may  be, 
the  order  in  question  is  proved  to  be  in  the 
handwriting  of  the  appellant.  The  fair 
inference  is  that  it  was  signed  by  the  reg- 
ister at  his  suggestion.  The  language  of 
the  order  plainly  shows  that  the  appellant 
was  well  acquainted  with  the  reports  made 
by  tl;e  assignee.  These  reports  showed  that 
the  granite  quarry  was  sold  under  a  decree 
of  the  circuit  court,  and  not  of  the  bankrupt 
court;  that  the  greater  part  of  the  funds  in 
the  hands  of  the  assignee  was  derived  from 
the  sale  of  that  property  to  the  appellee, 
General  Johnson.  With  all  this  knowledge, 
the  appellant  prepares  an  order  for  its  dis- 
tribution among  the  lien  creditors  according 
to  their  priorities,  he  being  an  assignee  of 
two  of  the  iudgments  named  in  the  report 
of  the  commissioner. 

But  this  is  not  all.  The  papers  of  the 
bankrupt  court  show  that  the  appellant  con- 
tested the  liens  of  four  of  the  creditors;  that 
he  filed  exceptions  to  the  report  of  commis- 
sioner Kean ;  and  that  on  the  24th  of  Jan- 
uary 1871,  he  objected  to  the  discharge  of 
the  assignee  for  various  reasons,  which 
were  overruled  by  thp  register,  and  he 
took  no  appeal. 

38  *It  thus  appears,  that  the  appellant 

not  only  proved  his  debt  and  asserted 
his  lien  in  the  bankrupt  court,  but  he  ac- 
tively participated  as  a  partv  in  the  proceed- 
ings at  every  step  of  the  adjudication.  A 
creditor  having  a  lien  upon  the  estate  of 
his  bankrupt  debtor  has  two  courses  open  to 
him,  either  of  which  he  may  adopt.  He 
may  decline  to  appear  in  the  bankrupt  court, 
and  he  will,  of  course,  be  unaffected  by  any 
proceeding  in  that  court,  unless,  indeed, 
the  proper  steps  are  taken  to  sell  the  estate 
clear  of  all  encumbrances:  or,  the  creditor 
may  elect  to  proceed  in  the  bankrupt  court, 
prove  his  debt  there,  and  rely  upon  his  se- 
curity. Should  he  adopt  the  latter  course', 
it  is  an  election  to  proceed  in  the  bankrupt 
court,  and  a  waiver  of  his  right  to  institute 
any  suit  or  proceeding  at  law  or  in  equity 
which  is  in  any  way  inconsistent  with  his 
election  to  obtain  satisfaction  of  the  debt 
under  the  bankruptcy  proceedings.  This 
principle  is  well  settled.     Bump  on  Bank- 


ruptcy, page  — ,  Wilson  v.  Capuro,  41  Calif. 
R.  345;  Hoyt  v.  Freel,  8  Abb.  Pr.  N.  a 
220:  Haztun  v.  Corse,  2  Bar.  Ch.  S«  506. 

The  only  case  cited  for  the  appellant,  at 
holding  a  contrary  view  is  that  of  **Ke 
Bland,"  decided  by  Jackson,  J.,  aod  pub- 
lished in  3  Nat.  Bank.  Reg.  324.  That  was, 
however,  a  case  arising  in  a  bankrupt  cont, 
and  the  question  was  as  to  the  mode  of  ad- 
ministering the  assets  in  that  ooart.  Here 
the  question  is,  whether  a  creditor  having 
elected  to  assert  his  lien  in  a  bankroft 
court,  having  made  himself  a  party  to  the 
proceedings  in  that  court,  can  afterwards 
resort  to  a  state  tribunal  to  enforce  his  lien 
against  the  same  property  which  was  the 
subject  of  adjudication  in  the  banknqit 
court.  According  to  the  Virginia  practice, 
a  creditor  may  go  into  a  court  of  equity  to 
enforce    his   lien;    other   creditors    having 

liens  may  come  in  by  petitioa,  or, 
30      when  *there  is  a  decree  for  an  accooot, 

they  may  prove  before  a  comatis- 
sioner.  In  either  case  they  are  coaaad- 
ered  parties  to  the  suit,  and  are  bonnd  bj 
the  proceedings.  Will  it  be  maintained 
that  a  creditor  thus  coming  in,  proring  his 
debt,  excepting  to  commissioner's  reports, 
contesting  the  liens  of  other  creditors,  and 
in  every  way  identifying  himself  with  the 
case,  is  at  liberty  to  resort  to  another  court 
for  the  assertion  of  the  same  lien  against 
the  property  in  the  hands  of  a  bona  fide 
purchaser. 

This  principle  applies  very  stroni^ly  to 
the  district  court  of  the  United  States, 
which,  in  matters  of  bankruptcy*  has  ex- 
clusive jurisdiction  in  adjudicating  the 
rights  of  creditors,  liquidating  liens,  set- 
tling conflicting  claims  to  priority,  and  in 
distributing  the  assets  of  the  banknipt.  If 
the  creditor  fails  to  realize  here  what  is 
justly  due  him,  it  is  not  for  the  want  of 
power  in  the  bankrupt  court  to  afford  r^ef, 
but  because  of  some  error  or  mismanage- 
ment in  the  conduct  of  the  cause,  to  be  cor- 
rected by  the  court  itself  or  some  other 
tribunal  having  appellate  jurisdiction  over 
that  court. 

It  is  no  doubt  true  that  the  appellant  failed 
to  receive  any  part  of  the  fund.  Whether 
he  was  rightfully  excluded  it  is  impossible 
for  this  court  to  undertake  to  decide.  The 
report  of  commissioner  Kean,  to  which  ap- 
pellant excepted,  shows  there  were  liens 
prior  to  those  of  the  appellant,  amoantii^ 
to  fifteen  or  eighteen  hundred  dollars,  prob* 
ably  more  than  sufficient  to  absorb  the  entire 
fund.  The  result  would  perhaps  have  been 
different  if  appellant's  exceptions  had  been 
sustained.  If  any  error  was  committed  to 
the  prejudice  of  the  judgment  creditoirs  of 
the  bankrupt,  it  was  in  the  decree  sustain- 
ing the  claim  of  Armistead  A  Gary.  This 
claim  was  strongly  contested  by  the  as- 
signee, but  was  approved  by  a  jndge  of 
40  the  district  court,  and  allowed  ^y  a 
judge  of  the  circuit  court.  With  the 
lights  before  us  how  can  we  review  this 
decision?  By  what  authority  can  we  pass 
upon  it  at  all.     All  that  can   be  said  is,  if 
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tiie  claim  was  just  and  valid,  the  appellant 
is  not  prejudiced,  and  under  no  state  of  cir- 
cumstances could  he  ever  have  realized  any 
part  of  his  judgments.  The  reason  is,  that 
Ihis  claim  and  the  prior  judgments  would 
have  left  nothing  for  the  satisfaction  of  the 
appellant's  judgments.  On  the  other  hand, 
if  the  claim  of  Armistead  &  Gary  was  not 
jast,  if  the  decrees  allowing  it  are  erroneous, 
tHe  remedy,  if  any,  was  by  application  to 
the  bankrupt  court  to  interfere,  or  by  appeal 
to  the  proper  appellate  court  to  correct  its 
error.  The  decision  of  Chief  Justice  Wait 
in  Re  Taliaferro,  cited  by  the  appellant,  is 
authority  for  this  proposition.  That  was 
an  appeal  to  the  circuit  court  from  erroneous 
orders  and  decrees  of  the  bankrupt  court, 
and  plainly  indicates  the  course  the  appel- 
lant oueht  to  have  pursued  in  this  case. 

If  the  appellant  is  not  bound  by  the  pro- 
ceedings in  the  bankrupt  court,  neither  are 
the  other  creditors.  If  he  may  institute  a 
separate  suit,  so  may  each  one  of  them. 
But  this  will  scarcely  be  claimed.  In  any 
event,  all  the  creditors  having  liens  ought 
to  be  before  the  court,  in  order  that  all  con- 
flicting claims  and  questions  of  priority  may 
be  settled  in  one  suit,  and  the  purchaser 
quieted  in  his  possession  and  title.  If  Wil- 
liam Sutton  &  Co.,  and  Armistead  &  Cary 
were  justly  entitled  to  priority  over  the  ap- 
pellant, the  appellee,  whose  money  paid 
those  debts,  ought  to  have  credit  for  the 
amount.  He  is  clearly  entitled  to  be  sub- 
roj2;-ated  to  the  rights  of  those  creditors.  In 
effect  this  court,  or  the  court  below,  must 
re-open  the  proceedings  in  bankruptcy, 
revise  the  decisions  of  that  court,  and 
41  ""proceed  to  administer  the  assets  of 
the  bankrupt.  The  statement  of  the 
proposition  is  its  own  refutation. 

There  is  nothing  in  the  record  before  us 
casting  the  least  suspicion  of  unfairness 
upon  the  appellee.  He  appears  to  have 
been  a  bona  fide  purchaser  at  a  public  sale. 
He  complied  with  all  the  terms  by  paying 
the  several  instalments  of  the  purchase 
money.  If  the  property  was  sold  at  a  sac- 
rifice, there  is  nothing  to  show  it.  If  the 
proceeds  of  sale  were  misapplied,  thdre  is 
nothing  to  connect  the  appellee  with  it.  It 
was  said  in  the  argument,  although  no  issue 
of  the  kind  is  made  in  the  pleadings,  that 
the  appellee  was  the  attorney  of  the  as- 
signee, and  as  such  he  was  incapable  of 
purchasing  at  a  sale  made  by  the  assignee. 
If  there  is  anything  in  the  objection,  it 
oug'ht  to  have  been  made  in  the  bankrupt 
court;  and  not  in  this  collateral  way  in  an- 
other court.  That  question  has  been  effect- 
ually settled  by  repeated  adjudications  of 
this  court.  See  Cline  v.  Catron,  22  Gratt. 
378,  where  the  authorities  are  cited. 

Upon  the  whole,  for  the  reasons  stated,  I 
am  of  opinion  the  decree  of  the  circuit  court 
is  correct,  and  must  be  affirmed. 

Xhe  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

I>ecree  affirmed. 
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January  Term,  1876,  Richmond. 
Absent,  Christian,  J.* 

1.   Personal     Reprejentatlves  —  Liability    for    Noffll- 

ffence.— S,  of  New  Kent  county,  died  In  1856,  and  H 
qualified  as  bis  executor  and  received  as  a  part  of 
his  estate  bonds  executed  without  security  to  S, 
the  obliffors  belnff  then  solvent    H  did  not  collect 
the  money  due  on  these  bonds;  and  on  his  death  In 
1862,  they  were  turned  over  by  his  administrator 
to  C,  who  had  qualified  as  administrator  d«  bonU 
non  of  S,  the  obliffors  still  beinff  solvent    C  sued  on 
the  bonds,  but  owlnff  to  the  state  of  things  in  the 
county  durinff  the   war  Judfirments  could  not  be 
recovered  upon  them,  and  by  the  results  of  the  war 
the  obliffors  became  insolvent    Hbld: 
I.    Same— Liability  of  Successive  Personal   Repre- 
sentatives.—Where  there  are  several  successive 
administrations  upon  the  same  estate,  and  debts 
due  to  the  estate  mifht  have  been  collected  by 
each  of  the  personal  representatives  of  said 
estate,  by  the  use  of  due  and  reasonable  dili- 
srence,  but  was  collected  by  none  of  them,  and 
was  lost  by  the  neirliffence  of  each  and  all  of 
them;   whilst  all  of  them  are   liable  for  said 
debts,  their  relative  liability  is  in  the  inverse 
order  of  their  qualifications   as  such  personal 
representatives. 

a.  Same— Same— Laches  of  Rrst— H  miffht  have 
collected  these  debts,  and  his  estate  and  his  sure- 
ties are  responsible  for  the  loss  of  them. 

3.  5ame  —  Same— Due  Diligence  of  Second.— O  having 
used  due  diligence  to  collect  them  after  they 
came  Into  his  hands,  and  having  failed  to  collect 
them  owing  to  the  condition  of  the  county.  Is  not 
responsible  for  them. 

4.  Same— When  Not  Liable.— Though    where   an 

estate  Is  to  be  Invested  to  awaitadlstrlbu- 
43  tlon  *at  a  distant  day,  a  bond  executed  to 

the  testator  well  secured  on  real  estate,  or 
even  secured  by  undoubted  personal  security, 
may  be  continued  as  an  Investment  by  the  per- 
sonal representative,  this  cannot  be  done  with  a 
bond  without  security  either  real  or  personal: 
especially  where  there  Is  a  large  amount  of 
Interest  due  upon  it  at  the  death  of  the  testator. 

5.  Same— Same— Liability  of  Sureties. t— Under  the 
circumstances  of  this  case  the' legatees  of  S  were 
not  bound  to  proceed  against  the  heirs  of  H 
before  they  could  have  a  decree  against  his  sure- 
ties; and  one  decree  against  the  administrator 
of  H  and  his  sureties  that  they  should  pay  the 
amount  found  due  from  H  to  S's  estate,  into  bank 
to  the  credit  of  the  cause  Is  not  erroneous. 

6.  Same-Same— War  lnterest4— under  the  clrcum- 

*JnDGE  Cbbistian  had  made  a  decree  In  the  cause 
In  the  circuit  court  though  not  the  one  from  which 
the  appeal  was  taken. 

tPersonal  Representatives— Liability  of  Sureties.— 
The  principal  case  Is  cited  In  Horton  v.  Bond,  28 
Gratt  826,  and  also  In  Barnes  v.  Trafton,  80  Va.  534, 
for  the  statement  that  under  certain  circumstances, 
the  sureties  on  the  bond  of  a  personal  representa- 
tive, maybe  .sued  for  the  liabilities  of  their  principal, 
before  the  remedy  against  the  latter's  heirs  and  per- 
sonal representatives  has  been  exhausted. 

^Liability  of  Fiduciaries  for  **War  Interest"— See 
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stances  Interest  disallowed  from  tbe  17tb  of 
April  1861  to  April  lOth.  1866. 
7.  5wne—5ame— Effect  of  War.— An  administrator 
who  qualified  as  sucb  in  New  Kent  county  (n  1863. 
not  held  liable  for  failing*  to  sue  in  that  county 
during^  the  war,  in  cases  in  which  be  knew  there 
would  be  defences,  there  having  been  but  one 
court  held  in  the  county  during  tbe  war,  and  the 
enemy  either  encampincr  or  passing  through  it 
constantly. 

James  Stamper,  late  of  the  county  of  New 
Kent,  died  in  the  year  1856,  leaving  a 
widow  and  four  children,  three  of  whom 
were  infants.  He  left  a  will,  which  was 
admitted  to  probate  in  the  county  court  of 
New  Kent  at  its  October  ierm  1856,  and 
Robert  Howie  qualified  as  his  executor.  By 
his  will  the  testator  left  to  his  wife  for  her 
life  all  his  property,  to  be  applied  to  the 
support  of  herself  and  his  children;  and  at 
her  death  the  property  left  her  was  to  be 
divided  among-  his  children.  There  were 
other  provisions  which  it  is  not  necessary 
to  state. 

Robert  Howie,  the  executor,  died  early  in 
1862,  and  in  April  of  that  year  William  P. 
Richardson  qualified  as  his  administrator. 
And  in  December  1862  I^eonard  C.  Crump 
qualified  as  administrator  de  bonis  non  with 
the  will  annexed  of  James  Stamper;  and 
he  continued  in  office  until  1866,  when 
44  upon  the  motion  of  his  sureties  *he 
was  removed,  and  the  unadministered 
estate  of  Stamper  was  committed  to  H.  D. 
Vaiden,  the  sheriff  of  the  county. 

Stamper's  estate  seems  to  have  consisted 
of  a  tract  of  land  on  which  he  lived,  per- 
sonal property  on  the  land,  slaves,  and  a 
number  of  bonds  upon  individuals. 

In  1863  Mrs.  Stamper,  for  herself  and  as 
next  friend  of  her  three  infant  chil- 
dren, filed  her  bill  in  the  circuit  court  of 
New  Kent,  against  Howie's  administrator, 
Crump,  and  others  to  have  a  settlement  of 
Howie's  and  Crump's  accounts;  but  New 
Kent  being  in  the  route  of  the  Union 
armies,  all  the  records  of  the  courts  of  the 
county  were  sent  to  Richmond  for  safe- 
keeping, and  they  were  consumed  in  the  fire 
which  occurred  in  that  city  on  the  3d  of 
April  1865.  In  the  year  1866  she  filed  this 
bill  in  her  own  right,  and  as  next  friend  of 
her  three  infant  children,  against  Richard- 
son as  the  administrator  of  Howie,  Rich- 
mond T.  Lacy,  and  five  others,  as  the  sure- 
ties of  Howie  in  his  bond  as  executor, 
Vaiden  and  Crump  and  his  sureties,  in 
which,  after  setting  out  the  facts,  she  asked 
for  a  settlement  of  the  accounts  of  Howie, 
Crump  and  Vaiden,  as  representatives  of 
Stamper,  and  for  payment  of  what  should  be 
found  due.  In  the  progress  of  the  cause  she 
amended  her  bill,  and  made  Howie's  heirs 
parties. 

Lacy  answered  the  bill.  He  says  he 
transacted  business  with  Robert  Howie,  as 
executor  of  Stamper,  but  he  had  no  knowl- 
edge or    recollection   of   having   executed  a 

citation  of  principal  case  In  Brent  v.  Clevinjrer,  78  Va. 
14,  and  especially,  see  general  notf,  on  "Interest,** 
appended  to  Fred  v.  Dixon,  27  Gratt  541. 


bond  as  security  of  said  Howie,  as  execstor 
of  the  will  of  James  Stamper,  deceased,  and 
calls  for  strict  legal  evidence  of  the  fact 

Crump  and  Richardson  also  answered,  and 

Crump     insisted   very     earnestly     that    he 

faithfully  performed  his    duties  as   admia- 

istrator,  &c.,    of   Stamper.     It  is  not 

45  *neces8ary,    however,   to  set    cot  ttie 
averments  of  the  answers. 

The  case  was  referred  to  commissioner 
Barliam  to  settle  the  accounts,  and  report 
upon  several  questions  referred  to  him. 

The  commissioner  returned  his  report  in 
November  1867;  to  which  the  defendants 
filed  fifty-six  exceptions. 

The  cause  came  on  to  be  heard  the  20lfa 
of  April  1871,  when  the  court  passed  npoo 
all  the  exceptions,  overruling  some  of  them, 
sustaining  others,  and  leaving  some  open  for 
further  enquiry ;  and  recommitted  the  report 
to  the  commissioner,  with  directions  to  re- 
form the  report  and  make  certain  enquiries., 
and  among  them,  whether  Richmond  T. 
JL^acy  was  one  of  the  sureties  in  Howie's  ex- 
ecutorial bond. 

In  August  1871  the  commissioner  returned 
his  report.  He  made  several  statements  of 
the  indebtedness  of  Howie  to  Stamper's 
estate,  and  two  of  the  indebtedness  of 
Crump.  By  that  which  was  adopted  by  tbe 
court,  Howie  was  indebted  of  principal  $6«- 
023.32,  and  of  interest  $6,792.27;  but  Hoirk 
had  paid  to  Mrs.  Stamper  $2,831,  which  was 
not  credited  in  that  statement,  but  which 
was  allowed  by  the  decree,  leaving  $3,961.27 
of  interest  up  to  December  31st,  1870.  The 
amount  so  charged  to  Howie  was  made  op 
in  part  of  three  bonds:  one  of  John  D. 
Christian,  of  principal  $2,307.99,  of  interest 
$1,657.03;  one  of  John  D.  and  Bat.  D. 
Christian,  of  principal  $397.04,  of  interest 
$62.68;  and  one  of  Wm.  C.  Talley,  deducting 
offsets,  $329.90;  making  together  of  princi- 
pal $3,034.93,  and  of  interest  $1,719.71. 
These  bonds  constituted  a  part  of  the  estate 
of  Stamper,  which  went  into  the  hands  of 
Howie  upon  his  qualification  as  executor, 
and  not  having  been  collected  bj  him.  were, 
•  with  others,  delivered  to  Crump  whea 

46  he  qualified  as  administrator  *de  bonis 
non  with  the  will'annexedof  Stamper. 

The  proof  was  clear  that  the  parties  were 
entirely  solvent  when  the  lionds  were  re- 
ceived by  Howie,  and  when  they  were  deliv- 
ered to  Crump;  but  they  afterwards  failed, 
and  the  debts  were  lost.  To  this  chaii^ 
the  administrator  and  sureties  of  Howie 
excepted.  The  facts  bearing  on  the  qnes^ 
tion  of  their  liability  are  stated  bj  Jndge 
Moncure  in  his  opinion. 

In  the  account  of  Crump,  the  whole  bal- 
ance reported  against  him  was  made  up  of 
the  amount  of  two  bonds,  which  had  been 
in  the  hands  of  Howie,  and  on  his  death 
were  turned  over  to  Crump.  This  balance 
was  of  principal  $630.47,  and  interest  to 
the  31st  of  December  1870,  $858.76.  To  the 
charge  of  these  bonds  Crump  excepted.  The 
facts  in  relation  to  them  are  also  stated  by 
Judge  Moncure  in  his  opinion. 

There  were  some  other  questions  on  tbe 
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iGCoants  noticed  in  the  opinion  of  the  court ; 
but  they  are  mere  matters  of  fact. 

The  commissioner  reported,  that  the  only 
evidence  as  to  who  were  the  sureties  of  Rob- 
ert Howie  in  his  official  bond,  as  executor  of 
Stamper,  was  furnished  by  two  exhibits,  B 
and  H,  from  which  it  appears  that  R.  T. 
Lacy  was  one  of  his  securities  in  that  bond. 
For  these  exhibits  see  the  opinion. 

The  cause  came  on  to  be  heard  on  the 
18th  of  April  1872,  when  the  court  decreed 
that  Richardson,  administrator  of  Howie, 
oat  of  the  assets  of  his  intestate  in  his  hands, 
R.  T.  L/acy,  and  the  other  sureties  of  Howie, 
do  deposit  in  the  State  Bank  of  Virf^inia  at 
Richmond,  to  the  credit  of  this  cause,  and 
subject  to  the  order  of  this  court,  the  sum  of 
99,984.59,  with  legal  interest  on  $6,023.32, 
from  the  31st  of  December  1870.  until  so  de- 
posited. And  further  decreed  that  Crump 
should  deposit  in  like  manner  in  said 
47  bank  the  sum  of  *$1, 489. 16,  with  legal 
interest  on  $630.40  from  the  same  date. 
From  this  decree  Lacy  and  Crump  applied 
separately  for  appeals;  which  were  al- 
lowed. 

Courtney,  Jones,  Crump  and  Lacy,  for 
the  appellants. 

Meredith,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

We  will  first  consider  the  case  of  Lacy  v. 
Stamper,  &c.  There  are  Hve  assignments 
of  error  in  the  petition  of  appeal  in  that  case, 
which  we  will  notice  in  their  order. 

1.  The  first  assignment  of  error  is:  * 'be- 
cause the  securities  of  Howie,  as  the  admin- 
istrator of  Stamper,  are  charged  with  a  lia- 
bility of  more  than  $6,000,  the  amount  of 
Christian's  and  Talley's  bonds,  although  it 
was  shown  that  those  bonds  were  not  lost  by 
Howie's  neglect,  but  were  good  and  avail- 
able, not  only  at  the  death  of  Howie,  but 
when  they  were  subsequentlv  turned  over 
by  his  representative  to  Crump,  the  admin- 
istrator de  t>onis  non  of  Stamper." 

As  a  general  rule,  it  is  the  duty  of  a  per- 
sonal representative  to  collect  all  debts  due 
to  the  estate  he  represents,  which  can  be 
collected,  and  to  use  due  and  reasonable  dili- 
gence in  making  such  collection :  and  if  any 
such  debt  be  lost  by  not  being  collected,  he 
and  his  sureties  are  liable  therefor,  if  he 
might  have  collected  it  by  the  use  of  due 
and  reasonable  diligence.  This  general  rule 
has  not  been,  and  cannot  be  denied,  and  it 
is  unnecessary  to  refer  to  authority  to  sus- 
tain it. 

It  is  not  pretended  that  the  estate  of 
Howie,  or  his  sureties,  as  executor  of 
Stamper,  have  been  charged  in  this  case 
with  a  single  debt  due  to  the  said  testator 
at  his  death,  which  was  not  then  per- 
48  fectly  solvent,  and  *which  might  not 
have  been  collected  by  the  executor, 
Howie,  by  the  use  of  due  and  reasonable 
diligence.  If,  therefore,  the  general  rule 
before  stated  be  applicable  to  the  case,  it 
follows  that  the  estate  and  sureties  of  Howie 


are  liable  for  all  the  debts  of  said  testator 
so  charged  to  them. 

But  it  is  contended  in  their  behalf,  that 
while  the  debts  referred  to  in  the  exception 
were  solvent  at  the  death  of  Stamper,  and 
might  have  been  collected  by  his  executor, 
Howie,  whose  estate  and  sureties  are  there- 
fore liable  for  them,  yet  they  were  also 
solvent  when  L.  C.  Crump  became  admin- 
istrator de  bonis  non  with  the  will  an- 
nexed of  Stamper,  and  they*  came  to  the 
hands  of  said  Crump  as  such  administra- 
tor, whose  duty  it  was  to  collect  them, 
and  who  might  have  collected  them  by  the 
use  of  due  and  reasonable  diligence;  that 
said  Crump  is  therefore  also  liable  for  them ; 
and  that  his  liability  is  prior  and  paramount 
to  that  of  the  liability  of  the  estate  and 
sureties  of  Howie. 

It  is  no  doubt  true,  as  a  legal  proposition, 
that  where  there  are  several  successive 
administrations  upon  the  same  estate,  and 
debts  di|e  to  the  estate  might  have  been  col- 
lected by  each  of  the  personal  representatives 
of  said  estate,  by  the  use  of  due  and  reason- 
able diligence,  but  were  collected  by  none 
of  them,  and  were  lost  by  the  negligence 
of  each  and  all  of  them ;  while  all  of  them 
are  liable  for  said  debts,  their  relative  lia- 
bility is  in  the  inverse  order  of  their  quali- 
fications as  such  personal  representatives. 

It  would  follow,  therefore,  if  the  facts 
were  as  contended  for  in  behalf  of  the  estate 
and  sureties  of  Howie;  and  the  debts  re- 
ferred to  in  the  exception  might  have  been 
collected  by  the  use  of  due  and  reasonable 
diligence  by  Crump,  as  administrator 
49  de  bonis  *non  with  the  will  annexed 
of  Stamper,  he  and  his  sureties  would 
be  liable  for  said  debts  prior  to,  and  in  ex- 
oneration of,  the  estate  and  sureties  of 
Howie. 

The  question  then  is,  whether  the  fact 
be  as  thus  contended  for. 

The  liability  of  Howie's  estate  and  sureties 
for  these  debts  is  very  clear.  If  they  were 
good  and  solvent  debts  when  Crump  quali- 
fied, they  were  certainly  good  and  solvent 
debts  when  Howie  qualified  as  personal  rep- 
resentative of  Stamper.  And  for  four  or 
five  years  after  the  qualification  of  Howie, 
there  was  profound  peace  throughout  the 
land;  the  courts  of  the  county  were  in  full 
operation ;  there  were  no  stay-laws  in  force ; 
and  there  was  no  obstruction  of  any  kind 
to  the  administration  of  justice  in  the  state. 
And  yet  no  action  was  ever  brought  by 
Howie  for  the  recovery  of  any  of  these  debts. 

To  relieve  Howie's  estate  and  sureties 
from  this  clear  liability  for  said  debts,  by 
fixing  a  liability  therefor  on  the  subsequent 
personal  representative  Crump,  the  evidence 
on  which  the  latter  liability  must  depend, 
ought,  certainly,  to  be  very  strong. 

Crump  was  very  prompt  in  the  institu- 
tion of  suits  for  the  recovery  of  said  debts. 
He  certainly  brought  them  in  due  time.  Did 
he  prosecute  them  with  due  diligence? 

In  ordinary  time  of  peace  he  might,  and  no 
doubt  would,  have  obtained  judgments  for 
the  said  debts  much  sooner  than  he  did ;  and 
probably  might,   and  would,  have  collected 
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all  or  most  of  them.  But  he  instituted  the 
suits  in  the  midst  of  the  war,  which  was 
actively  prosecuted  for  more  than  two  years 
thereafter.  During^  almost  the  whole  of  that 
period,  the  county  of  New  Kent,  in  which 
the  suits  were  broug-ht,  was  in  the  hands  of 
the  public  enemy,   or  daily  liable  to 

60  hostile  *raids;  and  sessions  of  courts 
in  the   county   were  prevented.     The 

records  of  the  courts  were  removed  to  Rich- 
mond for  preservation,  and  were  afterwards 
destroyed  there  by  the  great  fire  of  the  3d  of 
April  1865.  After  the  war,  there  were  still 
many,  and  f^reat,  difficulties  attending  the 
prosecution  of  suits  and  the  recovery  of 
debts,  growing  out  of  stay-laws  and  other 
obstructions  thrown  in  the  way  of  suitors. 

We  cannot  therefore  say,  that  according 
to  the  evidence  afforded  by  the  record,  the 
said  Crump  did  not  use  due  and  reasonable 
diligence  to  collect  the  said  debts;  and  cer- 
tainly we  cannot  say  that  the  said  evidence 
is  sufficient  to  relieve  Howie's  estate  and 
sureties  from  the  clear  liability  for  said 
debts,  by  fixing  a  liability  therefor  on 
Crump. 

It  seems  to  be  supposed,  however,  by  the 
counsel  for  the  appellant,  that  the  general 
rule  before  stated  is  not  applicable  to  this 
case,  and  that.it  wa^  not  the  duty  of  Howie 
to  collect  the  said  debts,  but  as  the  estate 
was  not  to  be  distributed  at  once  among  the 
legatees,  but  invested  and  held  for  the  use 
of  the  widow  and  children  during  her  life 
or  widowhood,  it  was  the  duty  of  the  ex- 
ecutor, instead  of  collecting  the  debts  and 
reinvesting  the  amount,  to  consider  the  said 
debts  as  investments  already  made  by  the 
testator  for  the  purposes  of  his  will,  and  to 
let  them  stand  accordingly. 

We  do  not  mean  to  say  that  there  may  not 
be  cases  in  which  an  executor,  instead  of 
collecting  a  debt  and  investing  the  amount 
for  the  purposes  of  the  will,  might  not  very 
propedy  let  it  stand  as  an  investment  al- 
ready made  for  said  purposes.  As  for  ex- 
ample, if  in  this  case  a  debt  had  been  well 
secured  on  real  estate,  the  executor  might 
well  have  f>ermi-tted  it  to  stand  as  an  invest- 
ment already  made  of  so  much  of  the  estate. 
And   even   if  it   had   been  secured  by 

61  personal  security    *only,  provided  the 
security    was    undoubted,     he    might 

have  been  warranted  in  not  collecting  the 
debt  by  letting  it  stand  as  an  investment 
already  made. 

But  the  debts  due  to  the  testator  at  the 
time  of  his  death  in  this  case  were  certainly 
none  of  them,  except  as  will  be  hereinafter 
mentioned,  such  as  might  properly  have 
been  adopted  and  continued  by  the  executor 
Howie,  as  investments  already  made  for  the 
purposes  of  his  said  testator's  will.  They 
were  none  of  them  secured  on  real  estate, 
and  for  very  few  of  them  was  there  even 
any  personal  security.  For  the  far  largest 
of  the  debts,  that  of  John  D.  Christian,  the 
principal  of  which  was  $2,307.99,  and  inter- 
est to  the  31st  of  December  1857  was  $1,657.03, 
there  was  no  security  whatever,  either  real 
or  personal.  Surely  the  executor  would  not 
have   been  justifiable  in   letting   that  debt 


stand  uncollected,  and  adopting  it  u  u 
investment  already  made  of  so  much  of  the 
testator's  estate  for  the  permanent  pnrpom 
of  the  will.  The  rest  of  the  debts  dne  to  the 
estate  were  very  numerous,  and  were  coa- 
paratively  small  in  amount,  and  there  wu 
no  security  of  any  kind  for  scarcdj  anj  of 
them.  Certainly  none  of  them,  except  as 
aforesaid,  would  have  been  suitable  as  per- 
manent investments  under  the  will.  None 
of  them  were  regarded  as  permanent  invest- 
ments by  the  testator,  nor  by  the  execntor, 
nor  was  the  said  debt  of  John  D.  Christian. 
Besides  the  fact  that  they  were  unsecured, 
is  the  fact  that  a  large  amount  of  interest 
was  permitted  to  accumulate  upon  them,  botk 
by  the  testator  and  by  the  executor,  whid 
facts  are  inconsistent  with  the  idea  that 
they  were  intended  or  considered  as  per- 
manent investments,  either  by  the  testator 
or  the  executor. 

There  was  certainly  nothing  in  the  state 
of  the  currency  before  the  war  to  make 
52  it  improper  or  difficult  *to  collect  tlic 
debts,  and  there  was  then  ample  tine 
to  collect  them,  and  the  money  mii^ht  then 
have  been  safely  and  permanently  iorested 
on  real  and  personal  security.  It  was  the 
plain  duty  of  the  executor  to  pursnc  that 
course.  He  was  acting  not  for  himself  bat 
for  the  widow  and  infant  children  of  to 
testator,  who  were  incapable  of  actinia  for 
themselves.  The  law  empowered  and  it- 
quired  him  to  act  for  them,  and  instructed 
him  as  to  his  duties.  It  will  not  dotosaj 
that  if  he  had  collected  the  money  he  wonJd 
probably  have  held  it  until  after  the  war, 
when  it  might  have  been  converted  into 
Confederate  money  and  Confederate  Ixnids, 
and  ultimately  have  perished.  It  could  hare 
gone  through  that  process  only  by  the<te- 
fault  and  the  breach  of  trust  of  the  eieca- 
tor,  who  cannot  therefore  defend  himsdf 
on  that  ground. 

We  are  therefore  of  opinion,  that  tk 
estate  and  sureties  of  Howie,  are  properly 
chargeable  with  the  bonds  referred  to  in  the 
first  assignment  of  error,  and  that  the  Cir- 
cuit court  did  not  err  in  regard  to  the  mat- 
ter of  that  assignment. 

2.  The  next  assignment  of  error  is,  that 
the  court  decreed  against  the  appellant  Lacj 
as  one  of  the  sureties  of  Howie  as  execator 
of  Stamper,  when  he  denied  in  his  answer, 
all  knowledge  of  having  ever  signed  the 
bond  as  surety  for  Howie,  and  called  far 
proof  of  the  fact,  and  it  was  not  proved. 

The  record  of  the  courts  of  New  Kent 
county,  including  the  original  bond  of  Howie 
as  executor  of  Stamper  seem  to  have  been 
destroyed  by  fire ;  and  therefore  it  could  not 
be  proved  by  primary  evidence,  to  wit:  the 
production  of  the  bond,  who  were  the  8nr^ 
ties  of  the  executor,  and  that  R.  T.  LacT- 
was  one  of  them.  But  we  think  that  fact  is 
conclusively  proved  by  secondary  ^ 
circumstantial  evidence.  Exhibit  B 
63  *filed  with  the  bill,  is  an  oflBcial  cop; 
made  December  20th  1869.  of  an  ofr 
cial  copy  of  an  order  of  New  Kent  Comty 
court  made  November  18th  1856,  stating 
that  **Robert  Howie,   one  of  the  execaton 
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nainecl  in  the  last  will  and  testament  of 
Tames  Stamper  dec'd,  appeared  in  court, 
and  qualified  thereto,  and  together  with 
John  r>.  Christian,  Ira  Lr.  Bowles,  John  G. 
Crump,  R.  T.  I^acy,  Wm.  C.  Talley  and 
Bat.  r>.  Christian  his  sureties  ,who  justified 
as  to  their  sufficiency,  entered  into  and  ac- 
kno^vel edged  a  bond  in  the  penalty  of  $40,000, 
conditioned  according  to  law,  which  bond  is 
ordered  to  be  recorded.  And  liberty  is  re- 
served Bat.  D.  Christian,  the  other  exec- 
utor, to  qualify  when  he  shall  think  fit." 
Exhibit  X  filed  with  the  answer  of  Wms. 
P.  Richardson,  is  an  official  extract,  made 
September  9th  1871,  from  the  record  of  the 
list  of  fiduciaries  in  New  Kent  County 
court,  which  shows  that  R.  T.  I^acy  was  one 
of  the  sureties  of  the  said  executor. 

Commissioner  Barham  having  been  re- 
quired to  ascertain  and  report  whether  the 
defendant  R.  T.  Lacy  was  one  of  the  secur- 
ities of  Robert  Howie  as  aforesaid,  accord- 
ing^ly  reported  the  two  exhibits  aforesaid  as 
the  only  evidence  which  was  before  him  on 
the  subject,  and  that  it  appeared  from  said 
evidence  that  said  Lacy  was  one  of  the  said 
securities.  It  does  not  appear  that  there 
was  any  exception  to  the  said  report  in  that 
respect. 

There  is  nothing  in  the  record  to  repel  or 
weaken  the  effect  of  the  evidence  aforesaid ; 
nothing  tending  to  show  that  the  defendant 
Lacy  was  not  one  of  the  securities;  or  that 
there  was  any  other  person  of  the  same 
name  in  the  county,  who  might  have  been 
snch  security  instead  of  the  defendant  Lacy. 
This  litigation  has  been  long  pending, 
64  and  the  amplest  opportunity,  *and  the 
strongest  inducement  have  existed  for 
introducing  countervailing  testimony,  if  any 
had  existed;  and  yet  none  has  ever  been 
offered. 

We  conclude,  therefore,  that  the  Circuit 
court  did  not  err  in  regard  to  the  matter  of 
the  second  assignment  of  error. 

3.  The  next  assignment  of  error  is,  that 
**the  decree  is,  upon  its  face,  palpably  erro- 
neous, in  that  it  decreed,  in  the  first  instance 
and  uno  flatu,  against  the  administrator  of 
Howie,  and  the  securities  of  Howie,  not  only 
without  an  effort  to  make  the  balance  appear- 
ing to  be  due  from  Howie,  before  resort 
should  be  made  to  the  securities  but  actually 
refusing  at  the  same  time,  to  direct  a  sale 
of  Howie's  estate  to  pay  the  debt,  and  with- 
out ordering  any  account  of  Howie's  estate 
by  his  executor." 

Formerly  it  was  determined  in  several 
cases,  that  before  an  action  at  law  could  be 
maintained  against  the  sureties  in  the  bond 
of  an  executor  or  administrator,  there 
must  be,  not  only  a  suit  against  the 
executor  or  administrator  as  such  to  estab- 
lish the  amount  of  the  debt  due  from  the 
testator  or  intestate,  but  there  must  be  a 
second  action  against  the  executor  or  admin- 
istrator personally,  suggesting  a  devastavit, 
and  a  verdict  and  judgment  rendered  therein 
for  the  plaintiff.  In  consequence  of  these 
decisions,  an  act  was  passed  authorizing  a 
suit  to  be  brought  against  the  executor  or 
administrator  and  his  sureties,  or  either  of 


them,  upon  their  official  bond,  upon  the  re- 
turn of  nulla  bona  on  the  judgment  against 
the  executor  or  administrator  as  such,  and 
without  the  necessity  of  any  judgment  in  or 
action  suggesting  a  devastavit.  See  1  Rob. 
old  Pr.  pp.  55-57  in  which  the  f onner  law  is 
thus  laid  down,  the  said  act  is  set  out,  and 

the  decisions  aforesaid  are  referred  to. 
66  *But  a  suit  in  equity  might  always 

have  been,  as  it  now  may  be,  brought 
by  creditors  or  legatees  against  the  executor 
or  administrator  and  his  sureties,  for  a  dis- 
covery and  account  of  assets,  and  for  pay- 
ment of  debts  and  legacies;  in  which  suit, 
there  might  always  have  been,  as  there  now 
may  be,  a  decree  against  the  sureties.  See 
2  Rob.  old  Pr.  pp.  78,  and  112.  and  the  cases 
there  cited. 

While,  however,  a  court  of  law,  in  a 
proper  case  for  an  action  in  that  court,  will 
give  a  joint  -judgment  against  the  executor 
or  administrator  and  his  sureties,  on  which 
a  joint  execution  will  issue,  a  court  of  equity 
will  proceed  according  to  its  own  peculiar 
principles  of  administering  justice,  and  gen- 
erally lay  the  burden  first  upon  the  princi- 
pal, and  subject  the  sureties  only  in  the 
event  that  the  decree  against  the  principal 
is  unavailing.  In  Dabney's  adm'r  Sl  al.  v. 
Smith's  legatees,  5  Leigh  13,  Tucker  P.,  in 
an  opinion  concurred  in  by  the  other  judges, 
Cabell  and  Carr,  who  sat  with  him  in  the 
case,  said:  *'Such,  I  take  it,  is  without  ques- 
tion, the  practice  of  the  court,  where  such  a 
measure  can  be  adopted  *  without  any  mate- 
rial delay  or  injury  to  the  creditor;'  2  Rand. 
400.  And,  if  Buller  Claiborne  and  Isham 
Dabney  (the  sheriff  to  whom  an  estate  was 
committed  for  administration,  and  the  dep- 
uty who  actually  administered  it — the  suit 
being  brought  by  legatees  of  the  decedent) 
had  been  alive  at  the  date  of  the  decree,  it 
ought  to  have  been  entered  against  them, 
in  the  first  instance.  However,  they  being 
dead,  it  was  entered  very  properly  against 
their  estates  in  the  hands  of  their  personal 
representatives;  and  on  this  decree  a  fieri 
facias  has  been  returned,  nulla  bona  testa- 
toris.  But  it  is  contended,  that  the  plain- 
tiffs should  then  have  proceeded  to  have  the 

accounts  of  the  administrators  of  Clai- 
66       borne  and  Dabney   •'settled,   in  order 

to  a  decree  against  them  personally, 
if  a  devastavit  should  be  established.  I 
think  not.  This  would  indeed  be  to  impose 
too  onerous  terms  on  the  creditor.  He  ought 
not  to  be  delayed  in  his  recovery  until  he 
has  pursued  the  personal  representatives  of 
the  principal  to  the  utmost  limit  of  litiga- 
tion. The  surety  must  be  content  with  his 
right  of  subrogation,  and  take  upon  himself 
that  pursuit,  as  the  consequence  of  his  hav- 
ing become  sponsor  for  the  principal.  For 
a  like  reason  I  do  not  think  there  was  any 
obligation  on  the  creditor  to  pursue  the  heirs 
of  Buller  Claiborne,"  &c. 

We  think  the  principle  of  that  case  applies 
to  and  governs  this,  and  that  according  to 
that  principle  there  was  no  error  in  the  de- 
cree which  was  made  for  the  payment  into 
bank  of  the  balance  due  by  the  representa- 
tives and  sureties  of  Howie,   as  executor  of 
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Stamper.  Howie  had  long-  been  dead  when 
the  suit  was  broug-ht,  and  there  could  there- 
fore be  no  execution  against  the  assets  of 
the  testator  in  his  hands.  There  could  prop- 
erly be  none,  and  were  not  in  fact  any  in 
the  hands  of  his  personal  representative 
Richardson  after  his  death,  after  which  the 
assets  of  Stamper,  left  unadministered  by 
Howie  at  his  death,  legally  vested  in  Crump 
as  administrator  de  bonis  non  with  the  will 
annexed  of  Stamper.  The  case  of  Dabney's 
adm'or  v.  Smith's  legutees,  is  an  express 
authority  to  show  that  before  rendering  a 
decree  against  the  sureties  of  Howie  there 
was  no  necessity  for  any  further  proceedings 
than  were  had  in  the  case  to  establish  a  dev- 
astavit by  him  of  the  estate  of  his  testator 
Stamper,  and  to  fix  a  liability  therefor  on 
any  estate  of  his,  for  which  his  administra- 
tor, Richardson,  may  be  accountable. 

The  case  of  Aylett*s  ex*or  v.  King 

67  &c.,  11  Leigh  486,   *is  not  in  conflict 
with  the  case  of  Dabney's  adm'or  &c, 

v.  Smith's  legatees,  and  certainly  was  not 
intended  so  to  be. 

In  Aylett's  ex'or  v.  King  Ac,  Judge 
Allen  distinguishes  that  case  from  Dabney's 
adm'or  Ac.  v.  Smith's  legatees,  the  correct- 
ness of  which  he  does  not  question ;  and 
Tucker,  P.,  reaffirms  much  of  what  was 
said  by  him  in  that  case,  and  says  that  upon 
a  review  of  the  case  he  thinks  it  was  prop- 
erly decided;  and  he  then  proceeds  to  dis- 
tinguish the  two  cases,  and  concurs  in  the 
decision  which  was  made  in  Aylett's  ex'or 
V.  King  Ac.  Roberts  v.  Colvin,  3  Gratt. 
358,  was  certainly  not  intended,  and  cannot 
have  the  effect  of  overruling  Dabney's 
adm'or  Ac.  v.  Smith's  legatees.  It  takes  no 
notice  of  that  case,  is  very  brief,  and  was 
intended  no  doubt  to  rest  on  its  own  pecul- 
iar circumstances. 

In  the '  case  now  under  consideration  the 
testator  died  in  1856,  and  his  estate  has  since 
been  in  the  hands  of  three  successive  per- 
sonal representatives.  His  principal  and 
residuary  legatees  being  his  widow  and 
three  infant  children,  have,  it  seems,  been 
most,  or  much  of  the  time  since,  in  extreme 
want  and  destitution,  and  been  trying  to  re- 
cover what  is  due  to  them  under  the  will,  but 
thus  far  with  little  or  no  success,  although 
it  is  manifest  that  a  very  large  amount  is 
due  to  them.  They  brought  their  first  suit 
to  recover  it  some  time  in  1863,  and  prose- 
cuted the  suit  until  the  papers  therein  were 
destroyed  by  fire  at  the  close  of  the  war 
in  April  1865.  They  brought  this  suit 
as  soon  as  they  could  do  so  after  the  war, 
and  during  the  next  year  1866,  and  seem 
to  have  actively  nrosecuted  it  ever  since. 
There  have  been  many  decrees  for  ac- 
counts, and  many  reports  made  under  such 
decrees,  and  many  exceptions  taken  to 
such  reports,  and  many  decisions  made 
upon  said  exceptions,  until  the  decree 

68  ♦was  made  in   1872,   from  which  this 
appeal  was  obtained.     By  that  decree, 

the  amounts  due  to  the  plaintiffs  from  the 
different  personal  representatives  of  the  tes- 
tator were  ascertained,  and  the  said  amounts 
were  directed  to  be  paid  into  bank  by  par- 


ties respectively  liable  therefor.  And  it  U 
objected  in  this  court,  that  before  tbec 
should  have  been  any  such  decree  agaixol 
the  sureties  of  Howie  as  executor  of  Stamper, 
there  should  have  been  further  proceediagi 
and  further  litigation  in  the  court  bdotv, 
to  fix  some  liability  for  a  devastavit  on  tbe 
personal  representatives  of  Howie,  and  <m 
the  real  estate  of  Howie,  as  being  primarilj 
liable  for  the  said  amounts.  Surely  there 
could  not  be  a  stronger  case  than  this  for 
the  application  of  much  of  what  was  saidbj 
Tucker,  P. ,  in  the  two  cases  t>efore  ref erred 
to.  To  send  these  plaintiffs  ft>ack  to  dte 
court  below,  to  engage  in  renewed  litigatioa 
under  the  circumstances,  '* would,  indeed, 
be  to  impose  too  onerous  terms  on"  then. 
They  ought  not  to  be  delayed  in  their  re- 
covery until  they  have  ^'pursued  the  pertooil 
representatives  of  the  principal  to  the  atflMMk 
limit  of  litigation.  The  surety  must  beoMh 
tent  with  his  right  of  subrogation,  and  take 
upon  himself  that  pursuit  as  the  coii»- 
quence  of  his  having  become  sponsor  for  tlie 
principal."  It  was  expressly  held  in  that 
case  that  it  was  not  necessary  to  puisne  the 
heirs  of  the  personal  representative  in  ezos- 
eration  of  his  sureties,  and  that  the  Utter 
may  properly  t>e  turned  over  to  their  rinht 
of  subrogation  in  regard  to  the  said  heirs. 
We  do  not  mean  to  decide  that  in  no  case 
will  a  creditor  or  legatee  be  compelled  to 
exhaust  his  remedy  against  the  personal  re^ 
resent  at  ive  and  heirs  of  the  executor  befoic 
resorting  to  the  sureties,  or  to  lay  down  saj 
general  rule  on  the  subject,  but  merely  t» 
say  that  there  are  cases  in   which  he  will 

not    be    so     required  (as    autboritiei 
69       *before   cited  plainly  show),  and  this 

is  one  of  them. 
But  in  this  case  the  decree  appealed  froa 
was  not  final,  but  merely  interlocotoo. 
The  case  is  still  pending  in  the  court  IkIow, 
where  perfect  justice  can  yet  be  done;  either 
at  the  suit  of  the  plaintiffs,  or  by  subron* 
tion  at  the  suit  of  the  sureties,  who  maj  fik 
their  cross-bill,  if  necessary,  and  obtain, 
in  that  or  some  other  way,  all  the  relief  h> 
which  they  are  entitled.  After  what  h» 
been  done,  and  the  length  of  time  employed, 
and  labor  and  money  expended,  in  litigatios; 
and  after  ascertaining  what  was  nnqnestioa- 
ably  due  by  the  representatives  and  saretxet 
of  Howie  as  executor  of  Stamper  to  the  plais- 
tiff,  it  was  meet  and  right  that  there  shosU 
be  a  decree  for  that  amount,  and  for  its  pay- 
ment into  bank,  by  parties  undoubtedly  lit* 
ble  therefor;  leaving  ulterior  liabilities  over, 
if  any,  to  be  adjusted  between  the  partis 
inter  se,  as  may  be  equitable.  It  was  not 
expected  or  intended,  that  each  of  the  par- 
ties decreed  against  would  pay  into  bank  tlie 
whole  amount  of  the  decree.  The  chief  object 
of  the  decree  was  to  ascertain  and  settle  the 
amount  due  to  the  plaintiffs.  No  ezecotioB 
can  issue  on  the  decree  without  further  order; 
certainly  there  cannot  t>e  a  joint  execaties 
against  the  said  presonal  represeotatiTCS 
and  sureties.  The  decree  against  the  fbrsMr 
is  de  bonis  testatoris,  that  against  the  lat- 
ter de  bonis  propriis.  All  or  any  of  both 
classes,  or  either,  have  a  right  to  make  pif- 


390 


27  GRATT. 


I^ACY  V,  STAMPBR  &  AI^S. 


60,  61,  62,  63 


Lent  into  bank,  and  thus  relieve  themselves 
from   liability,  and  after  doing  so  to  assert 
^ny  liability   over   to  them   to  which    they 
xnay  be  entitled.     Beyond  all  question,  the 
^»tate  of  the  principal  debtor,    if  any,  will 
be  sufficient  to  pay  but  a  small  portion  com- 
paratively, of  what  is  due  to  the  plaintiffs. 
'Xhe  larg'er  portion  of  it — perhaps  at  least 
four-fifths — will   have   to    be    paid   by    the 
sureties,    ultimately   if   not   directly: 
©O       *and    yet   they  do    not  offer    to    pay 
a  dollar  into  bank,  but    appeal    from 
^he    whole  decree.      If    they    had    made    a 
reasonable   payment   into  bank,    there  can 
t>e  no  question  but  that  the  plaintiffs  would 
liave    been  willing  to   wait  for  the  balance 
nntil    an    opportunity    was     afforded     the 
sureties   to    proceed    against    parties    sup- 
posed to   be  primarily  liable;  or  the  court 
-would,    even    without   such    consent,    have 
afforded  such  opportunity.     The  sureties,  to 
the  extent  of  any  payment  they  may  make 
in  discharge  of  their  liability,  will  of  course 
t>e  entitled  to  be  subrogated  to  the  rights  of 
the  plaintiffs,   against  those  who  are   pri- 
marily liable;  and  even  before  making  such 
payment,  they  are  entitled,  by  a  proceeding 
<^uia  timet,  to  compel  those  parties  to  account 
for  and  pay  any  money  for  which  they  may  be 
liable,  m   exoneration  of  the   sureties.     In 
fact,  so  far  as  parties  and  subjects  primarily 
liable  for  the  claim  are  concerned,  the  sure- 
ties have  heretofore,  in  effect,  been  coplain- 
tiffs  with  the  legatees  in  the  prosecution  of 
this  suit,  and  will  no  doubt  hereafter  con- 
tinue to  be  so,   until  the  object  of  the  suit 
shall   have  been,    as  far  as  possible,   fully 
attained. 

We  are  therefore  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  regard  to  the  mat- 
ter of  the  third  assignment  of  error. 

4.  The  next  assignment  of  error  is,  that 
the  decree  is  against  that  party  for  the  whole 
amount,  without  any  provision  that  if  it  be 
paid  by  one  it  shall  not  be  paid  by  the  other. 

This  has  already  perhaps  been  sufficiently 
answered.  All  that  was  necessary  to  be 
done  to  satisfy  the  decree  was  the  payment 
of  the  amount  into  bank,  which  could  be 
done  by  all,  or  any,  or  either  of  the  par- 
ties directed  to  make  such  payment.     When 

that  was  done  by  any,  or  either,  it 
61        was  done  as  to  all,  so  far  as  the  *plain- 

tiffs  were  concerned,  although  the 
parties  or  party  making  such  payment  might 
have  recourse  over  against  other  parties. 
We  think  the  court  did  not  err  in  omitting 
to  make  such  a  provision  as  is  referred  to 
in  this  assignment  of  error. 

5.  The  next  and  last  assignment  of  error 
in  the  petition  is,  that  no  refunding  bond 
is  required. 

The  decree  was  interlocutory  and  not 
final.  The  money  was  not  decreed  to  be 
paid  to  the  legatees  but  into  bank,  where 
it  will  be  still  liable  to  creditors,  and  more 
accessible  to  them  than  it  would  be  in  the 
hands  of  the  debtors.  Such  provision  as 
.may  be  proper  in  regard  to  refunding  bonds 
may  be  made  by  'decree  in  the  cause  here- 
after. 

But  besides  the  assignment  of  error  con- 


tained in  the  petition,  other  objections  were 
made  to  the  decree  in  the  brief  and  argu- 
ment of  the  counsel  of  the  appellant  I^acy, 
which  objections  will  now  be  noticed: 

1.  The  first  of  these  objections  is,  that 
Howie  paid  $186.97  to  Pollard  ^  Frayser  for 
necessaries  for  Mrs.  Stamper  and  her  chil- 
dren, and  $62.50  for  repairs  to  a  mill  on  her 
account,  which  payments  ought  to  have 
been  allowed,  but  were  disallowed  by  the 
commissioner  as  credits  to  Howie  in  the 
settlements  of  his  account  as  executor  of 
Stamper. 

As  to  the  item  of  $62.50,  it  appears  that  it 
has  already  in  fact  been  allowed  to  the  said 
Howie  as  a  credit  in  his  account.  It  consti- 
tutes an  item  in  the  account  of  Howie 
against  Mrs.  Stamper,  marked  F,  and  re- 
ferred to  in  the  answer  of  Wms.  P.  Richard- 
son; the  said  item  being:  **18S9,  July  19 — 
To  cash  paid  Mr.  Wilcox  for  repairs  to  mill 
$62.50;"  and  it  corresponds  precisely  in 
amount,  date,  names,  Ac,  with  the  receipt 
referred  to  in  the  defendant's  thirty-fourth 
exception   to   the   commissioner's  re- 

62  port,  on  which  exception  the  ^said  first 
objection  is  in  part   based.     The  said 

account  of  Howie,  amounting  to  $2,139,  con- 
stitutes a  part  of  the  sum  of  $2,830,  allowed 
to  said  Howie  in  the  decree  appealed  from 
as  amount  of  payments  and  advances  made 
by  him  to  Mrs.  Stamper  under  the  will  of 
her  husband,  the  said  James  Stamper.  As 
to  the  said  sum  of  $62.50,  therefore,  the  ob- 
jection must  be  overruled. 

As  to  the  item  of  $186.97,  it  does  not  appear 
that  it  has  already  been  allowed  as  a  credit 
to  Howie,  though  it  may,  possibly,  have 
been  included  in  the  item  of  $300  charged 
in  the  account  of  payments  and  advances 
aforesaid  as  **amount  paid  Martha  J. 
Stamper  by  Robert  Howie,  ex'or  of  James 
Stamper  dec'd,  30th  June,  I860."  To  be 
sure  that  date  does  not  correspond  with  the 
date  of  the  receipt  to  Howie  for  the  $186.97, 
which  is  September  2d  1859.  But  it  is  not 
probable  that  so  large  an  item  would  have 
been  forgotten  by  the  parties  in  the  settle- 
ment between  them  which  appears  to  have 
been  on  the  18th  June  1860,  which  is  the 
date  of  the  receipt  for  the  $300.  It  is  pos- 
sible, however,  that  the  said  item  of  $lfii6.97 
may  have  been  overlooked  and  never  allowed 
as  a  credit  to  Howie  in  the  said  account  of 
payments  and  advances,  as  it  ought  to  have 
been ;  and  therefore  it  seems  to  be  proper  that 
there  should  be  an  enquiry  by  a  commis- 
sioner on  the  subject,  in  order  that  such 
further  action  may  be  had  in  regard  to  it  as 
justice  may  require. 

2.  The  next  of  these  objections  is,  that 
'*it  is  not  yet  ascertained  that  the  bonds,  or 
at  least  many  of  them,  delivered  up  by  the 
administrator  of  the  executor  of  Howie  to 
Stamper's  administrator  d.  b.  n.  are  not 
good,  either  in  whole  or  in  part.  They 
have  not  been  prosecuted  to  judgment  and 
execution." 

These    and  all    other    matters   connected 
with  the  estate  of  Stamper  were  long 

63  the  subjects  of  enquiry   and   *settie- 
ment  before  a  commissioner,  who  re- 
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ported  upon' the  evidence  before  him  which 
of  the  bonds  and  other  evidences  of  debt  due 
to  Stamper's  estate  were  solvent  and  which 
insolvent,  or  supposed  to  be  so,  when  they 
came  to  the  hands  of  Crump  as  administra- 
tor d.  b.  n.,  or  had  since  become  so;  and  the 
fullest  notice  was  g-iven  by  the  commissioner 
of  his  action  in  the  premises  to  all  parties 
concerned,  and  the  amplest  opportunity  af- 
forded them  to  appear  before  him  and  ex- 
hibit such  evidence  as  they  thought  proper; 
and  yet  no  attempt  was  made  by  any  of 
them  to  show  that  his  action  was  wrong  in 
regard  to  the  question  of  the  solvency  or 
insolvency  of  the  said  debts.  The  presump- 
tion therefore  is,  that  the  report  of  the  com- 
missioner on  that  subject  is  right,  and  the 
decree  apppealed  from  was  properly  rendered 
accordingly.  If,  however,  any  of  the  said 
debts  are  still  in  fact  solvent,  they  have  not 
been  released  by  the  action  of  the  court,  but 
their  payment  may  be  enforced  at  the  in- 
stance of  any  party  concerned,  who  will  be 
aided  by  the  court  in  such  enforcement. 
This  objection  therefore  must  be  overruled. 
3.  The  next  of  these  objections  is,  that 
**the  court  held  that  Stamper's  executor 
should  not  have  credit  for  his  payment  of 
the  debts  due  by  Stamper,  as  one  of  the  firm 
of  Stamper  &  Williams,  unless  it  should 
appear  that  Williams  the  surviving  partner 
was  insolvent.  And  it  appearing  the  latter 
was  not  insolvent,  the  executor  was  denied 
credit  for  his  payments — which  were  large 
^-of  the  debts  of  Stamper  as  one  of  the  firm 
of  Stamper   A  Williams." 

The  firm  closed  their  business  in  Sep- 
tember or  October  1850,  and  Stamper,  it 
seems,  was  to  wind  up  the  partnership, 
and  took  charge  of  the  bonds  and  ac- 
counts for  collection.  This  matter 
64  remained  unsettled  *at  Stamper's 
death,  in  1856,  after  which  Howie,  his 
executor,  tendered  the  bonds  and  accounts 
due  Stamper  &  Williams  which  were  in 
Stamper's  hands  to  Williams  as  surviving 
partner;  but  at  Williams'  request,  and  as 
Stamper's  estate  was  entitled  to  one-half  the 
amount,  Howie  agreed  to  retain  and  collect 
them,  and  was  to  be  paid  therefor  by  the 
firm.  The  money  received  and  paid  by 
Howie  on  account  of  this  partnership,  was 
not  introduced  into  the  account  of  Howie  as 
executor  of  Stamper,  and  no  account  has  ever 
been  taken  to  show  whether  Howie  was  a 
debtor  or  creditor  in  regard  to  that  trans- 
action. The  commissioner  and  court  below 
seem  to  have  regarded  this  transaction  as  an 
agency  of  Howie  for  the  firm  of  Stamper 
&  Williams,  or  rather  for  Williams  as  sur- 
viving partner,  and  as  therefore  not  prop- 
erly belonging  to  the  account  of  Howie  as 
executor  of  Stamper.  This  seems  to  be  a 
correct  view  of  the  case,  and  at  all  events  it 
is  now  too  late  to  attempt  to  adjust  this 
stale  transaction  of  account.  The  partner- 
ship ended  in  1850.  Stamper  might  have 
had  a  settlement  in  his  lifetime,  which 
ended  in  1856.  His  executor  Howie  might 
have  had  a  settlement  in  his  lifetime,  which 
ended  in  1862.  It  is  too  late  now  to  have  a 
settlement ;  and  it  was  too  late  in  1872,  when 


the  decree  appealed  from  was  rendered. 
This  obiection  therefore  muRt  be  ovemiled- 
4.  The  fourth  and  last  of  these  objectioas 
is,  that  **if  the  sum  found  chargeable  to  the 
executor  Howie  be  so  chargeable,  he  is  en- 
titled to  an  abatement  of  interest  on  the 
same  from  the  17th  of  April  1861  to  the  l(Wi 
of  April  1865.  Code  of  1873,  ch.  173,  |  14, 
page  1120." 

The  provision  of  the  Code  here  referred 

to  is  as  follows :  '  'That   in  all   suits  for  t!ie 

recovery  of  money,    founded  on  contracts, 

express    or    implied,     or     on     caases 

65  ^of    action,    or    on    liabilities    which 
were  entered  into  or  existed,  or  where 

the  original  consideration  accrued  prior  to 
the  10th  day  of  April  1865,  it  shall  be  Uwfd 
for  the  court  or  jury  by  whom  the  snit  may 
be  tried,  to  remit  the  interest  upon  the  ori^ 
inal  debt  found  to  be  due  or  any  part 
thereof,  for  the  period  commencing  on  the 
17th  day  of  April  1861,  and  ending  on  the 
10th  day  of  April  1865,  or  for  any  portiooof 
said  period,"  &c. 

This  question  was  not  raised  in  the  oonrt 
below;  nor  even  in  the  petition  for  an 
appeal ;  but  for  the  first  time  on  argomeiit 
before  this  court.  Still,  a  majority  of  the 
court  is  of  opinion  that  it  was  not  raised  too 
late;  and  that,  under  the  peculiar  circmB- 
stances  of  this  case,  there  ought  to  be  as 
abatement  of  interest  during  the  period 
aforesaid.  The  condition  of  things  in  the 
county  of  New  Kent,  and  the  rest  of  the 
peninsula  during  the  war,  was  such  as  to 
render  it  extremely  difficult,  if  not  impossi- 
ble, to  make  morey  productive  of  any  inter- 
est during  that  period ;  and  the  majority  of 
the  court  consider  that  it  would  be  too  haish, 
to  subject  a  fiduciary  residing  in  that  local- 
ity during  that  period,  and  his  sureties,  to 
the  payment,  not  only  of  the  principal,  hot 
also  of  the  interest  daring  that  period,  of  a 
debt  not  collected  by  him,  but  lost  by  bis 
default  in  not  collecting  it.  The  majority 
of  the  court,  therefore,  without  intending 
to  lay  down  any  general  rule  as  to  the  con- 
struction and  effect  of  the  act  aforesaid,  is 
of  opinion  that  in  this  case  and  all  othen 
precisely  like  it,  there  ought  to  be  an  abate- 
ment of  interest  as  aforesaid.  The  objec- 
tion therefore  is  sustained. 

Having  considered  and  disposed  of  all  the 

questions   arising   in   the   case  of  Lacy  v. 

Stamper  &c.,  we  will  now  take  up  the 

66  case  of  Crump  v.  Stamper  &c.    *In  the 
petition   for  an   appeal    in    that  case 

there  are  two  assignments  of  error,  which 
we  will  notice  in  their  order. 

1.  The  first  assignment  of  error  bv  this 
petitioner  in  the  decree  complained  of  (in 
addition  to  the  errrors  assigned  in  the  peti- 
tion of  the  appellant  I^acy,  of  which  this 
petitioner  claims  the  benefit  so  far  as  they 
may  affect  his  rights)  is  **that  it  charges 
this  petitioner  with  the  bond  of  B.  P.  Cmmp 
and  John  G.  Crump,  amounting  to  $497.80 
of  principal,  and  $543.48  of  interest,  at  the 
date  of  the  commissioner's  report — Decem- 
ber 31st,  1866 ;  and  the  bond  of  J.  A.  Clayton 
and  John  D.  Christian,  amounting  to  $369l5S 
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of  principal,  and  $129.47  of  interest  at  same 
date." 

Tiwo  very  striking  facts  in  regard  to  this 
fiduciary  are  prominently  presented  on  the 
face  of  this  record :  first,  his  general  dili- 
g-ence  in  endeavoring  to  collect  the  debts  due 
to  his  testator's  estate;  and,  secondly,  the 
extraordinary  difficulties  with  which  he  had 
to  contend  in  making  the  effort  to  collect. 
Me  qualified  as  executor  in  the  midst  of  the 
-war — in  Deceml)er  1862.  His  testator  lived 
and  died  in  the  county  of  New  Kent ;  which 
was  in  the  hands  of  the  public  enemy,  or 
daily  liable  to  be  overrun  and  plundered  by 
tbetn,  from  the  time  of  his  qualification 
until  the  end  of  the  war.  It  does  not  appear 
that  there  was  more  than  one  session  of  any 
court  in  that  county  during  that  period,  and 
that  was  a  session  of  the  Circuit  court. 

This  fiduciary,  directly  after  qualify ini; 
as  such,  consulted  counsel,  and  acted  in  ac- 
cordance with  his  advice;  and  accordingly 
brought  suits  immediately  for  the  recovery 
of  all  debts  due  to  the  estate  which  were 
considered  solvent,  and  which  were  believed 
to  be  due  and  unpaid.     And  he  seems 

67  to  have  prosecuted  these  *suits  with 
all  the  diligence  which  he  could  use, 

consistently  with  the  obstruction  which  the 
extraordinary  state  of  the  times  interposed 
in  his  way,  during  the  whole  period  of  his 
administration.  On  that  subject  the  testi- 
mony of  Wms.  P.  Richardson,  cross  ex- 
amined by  A.  R.  Courtney,  counsel  for  L. 
C.  Crump,  was  as  follows: 

1st  question  bv  A.  R.  Courtney.  Was  the 
state  of  public  business  in  the  county  of 
New  Kent,  in  the  year  1862,  when  the  Fed- 
eral army,  under  General  McClellan,  passed 
through  said  county,  to  the  end  of  the  war, 
such  as  to  permit  of  the  transaction  of  busi- 
ness in  the  courts? 

Answer.  I  think  not.  Agitation,  excite- 
ment and  confusion  prevailed  to  such  an 
extent,  that  no  public  business  could  be  pru- 
dently or  discreetlv  attended  to. 

2d  question  by  same.  Were  any  regular 
courts  held  in  this  county  during  the  inter- 
val aforesaid? 

Answer.  I  think  that  Judge  Gregory 
undertook  to  hold  court  in  1863,  but  the 
courts  were  so  irregular  and  uncertain  that 
no  business  could  be  transacted  with  any 
satisfaction.  During  that  interval  raids 
were  constantly  being  made  bv  the  enemy 
into  this  section,  and  persons  did  not  know 
whether  courts  would  be  held  or  not. 

3d  question  by  same.  Would  you  have 
brought  suit  in  this  county  during  the  period 
aforesaid  upon  any  claim  due  to  you  person- 
ally? 

Answer.     I  would  not  have  thought  of  it. 

4th  question  by  same.  Do  you  know  any- 
thing of  the  conduct  of  Dr.  L.  C.  Crump, 
as  administrator  of  the  estate  of  James 
Stamper,  deceased,  in  collecting  and  secur- 
ing the  assets  during  the  peri(^  aforesaid? 

Answer.  I  know,  of  my  own  knowledge, 
that  Dr.   Crump  was  very    prompt  in 

68  getting  me    to  turn  over   to  *him  the 
papers  of  James    Stamper,    deceased. 

I  think  he  was  more  diligent  than  most  any 


other  person    would    have  been    under   the 
circumstances. ' ' 

With  this  strong  evidence  of  extraordi- 
nary diligence  in  the  discharge  of  his  fidu- 
ciary duties  generally,  the  strong  presump- 
tion is  that  he  used  due  diligence  in  the 
discharge  of  all  of  them ;  and  strong  evi- 
dence to  the  contrary  ought  to  be  required 
to  counteract  this  presumption  in  any  par- 
ticular case. 

We  have  seen  that  this  fiduciary  has  been 
charged  by  the  decree  of  the  court  below 
with  two  debts,  each  of  quite  a  large 
amount,  both  of  principal  and  interest,  as 
having  been  lost  by  his  neglect,  viz:  the 
debts  of  B.  P.  Crump  and  John  G.  Crump, 
and  of  J.  A.  Clayton  and  John  D.  Christian. 
Were  they  in  fact  lost  by  his  neglect?  and 
is  he  accountable  for  them?  We  think  not, 
and  now  let  us  enquire  as  to  each  of  them ; 
and 

1st,  as  to  the  debt  of  the  Crumps.  No 
action  was  brought  to  recover  this  debt  dur- 
ing the  war,  because  the  administrator, 
Crump,  knew  that  it  was  disputed,  was  in- 
formed and  believed  that  nothing  was  due 
upon  it,  and  did  not  believe  that  a  trial 
could  be  obtained  during  the  war  of  any 
suit  in  which  there  would  be  a  contest. 
Bat.  D.  Christian  being  enquired  of  as  to 
the  indebtedness  of  the  estate  of  Stamper 
to  John  G.  and  B.  P.  Crump,  answered 
thus:  **I  have  heard  Bev.  P.  Crump  and 
Robert  Howie  each  say  that  James  Stamper, 
as  the  agent  of  the  said  B.  R.  and  J.  G. 
Crump,  had  sold  a  negro  man  belonging  to 
the  estate  of  Benedict  Crump,  deceased,  the 
brother  of  the  said  J.  G.  and  B.  P.  Crump, 
and  that  he  was  indebted  to  the  said  J.  G. 
and  B.  P.  Crump  on  that  account.  I  think 
that  the  negro  sold  by  Stamper  was  worth 
about  S500.''  Lf.  C.  Crump  testified  that 
John  G.  Crump  died  in  May  1860.  And 
69  being  asked  **Did  you  think,  *while 
acting  as  administrator  of  James 
Stamper,  that  anything  was  due  on  the 
bond  of  J.  G.  and  B.  P.  Crump,  and  il  not 
what  reason  had  you  for  so  thinking?"  an- 
swered **I  did  not,  upon  the  grounds  that 
B.  P.  Crump  stated  to  me  that  there  was  not 
a  cent  due  from  him  or  them  to  the  estate  of 
James  Stamper,  but,  upon  the  contrary, 
that  Stamper's  estate  was  indebted  to  them 
on  account  of  the  sale  of  a  negro,  which 
was  sold  by  Stamper,  as  the  agent  for  the 
said  John  G.  and  B.  P.  Crump;  and,  fur- 
thermore, Robert  Howie,  the  first  represen- 
tative of  James  Stamper,  was  also  the  rep- 
resentative of  John  G.  Crump,  and  I  presume 
that  he  would  have  paid  the  said  bond  if 
anything  was  due.  I,  however,  brought  suit 
against  B.  P.  Crump  on  these  bonds  imme- 
diately after  the  war,  because  advised  by  my 
counsel  that  it  was  safe  to  do  so;  and  Bev. 
P.  Crump  did  not  defend  the  suit,  because 
he  had  conveyed  his  property  before  the  trial 
of  the  suit;  and  if  I  had  sued  upon  the 
bond  during  the  war  I  could  not  have  gotten 
judgment."  We  think  that  Iv.  C.  Crump  is 
not  liable  for  this  debt. 

2dly,  as  to  the  debt  of  J.  A.  Clayton  and 
John  D.  Christian.     This  debt  was  perfectly 
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solvent  at  the  commencement  of  the  w^ar. 
Each  of  the  debtors  had  ample  estate,  real 
and  personal,  for  its  payment.  Clayton  lived 
in  Surry,  and  Christian  in  New  Kent  coun- 
ties, on  different  sides  of  the  James  river. 
Clayton  was  examined  as  a  witness  in  the 
case,  and  being*  asked  by  the  counsel  for  Lt, 
C.  Crump  **Was  there  any  arrangement  be- 
tween yon  and  John  D.  Christian,  your  co- 
obligor  in  the  bond  before  mentioned,  as  to 
which  of  you  should  pay  it?*'  answered: 
*'The  last  time  I  was  in  the  county  I  paid 
to  Robert  Howie,  the  executor  of  James 
Stamper,S200  in  part  of  said  tx>nd,and  at  that 
time  there  was  an  agreement  between 

70  *John  D.   Christian  and  myself  that 
he  was  to  pay  the  balance  due  upon 

said  bond.  I  apprised  Robert  Howie  of  the 
agreement  made  by  John  D.  Christian  and 
myself,  and  he  said  that  it  was  all  right. 
John  D.  Christian  was  largely  indebted  to 
me  at  the  time  of  said  arrangement,  and  at 
the  time  of  his  death."  No  action  was 
brought  upon  this  bond  during  the  war 
against  both  or  either  of  the  obligors. 
There  was  the  same,  or  nearly  the  same 
difSculty  in  suing,  and  from  the  same  cause 
in  Surry  as  in  New  Kent  county,  and  there 
was  no  postal,  and  little  other  communica- 
tion between  the  two  counties  during  that 
period.  Had  Christian  been  sued  upon  the 
bond,  judgment  would  probably  not  have 
been  recovered,  as  judgment  was  not  re- 
covered on  his  other  bonds  on  which  he  was 
sued  until  after  he  became  insolvent,  he  hav- 
ing set  up  a  claim  of  set-off  to  the  t>onds, 
which  would  no  doubt  have  been  set  up,  and 
with  the  same  effect  to  the  said  bond  of 
Clayton  and  Christian.  We  think  that  L,. 
C.  Crump  is  not  liable  for  this  debt.  He 
had  no  apparent  motive  but  to  do  his  duty 
both  in  regard  to  this  and  the  before  men- 
tioned debt,  and  he  seems  to  have  acted  in 
regard  to  both  in  the  most  perfect  good 
faith. 

2.^  The  2d  and  only  other  assignment  of 
error  in  the  petition  of  Lt.  C,  Crump  is,  that 
the  decree  appealed  from  * 'requires  him  to 
deposit  in  bank  to  the  credit  of  this  cause 
the  sum  of  $1,489.16,  amount  of  the  two 
bonds  with  which  he  is  charged  as  herein- 
before stated,  the  court  reserving  for  future 
decision  the  question  whether  the  payments 
made  by  him  to  Martha  J.  Stamper  shall  be 
deducted  therefrom  on  account  of  her  share 
in  the  estate  of  James  Stamper  dec'd." 

Being  of  opinion  that  L.  C.  Crump  is  not 
chargeable' with  the  amount  of  either 

71  of  the  said  two  bonds,  *the  foundation 
of  the  2d  assignment  of  error  is  taken 

away,  and  it  is  therefore  unnecessary  to 
consider  it. 

In  regard  to  the  questions  discussed  in  the 
brief  of  the  counsel  for  Iv.  C.  Crump  in 
addition  to  those  presented  by  the  petition 
of  appeal,  they  do  not  now  arise,  or  will  be 
disposed  of  by  the  court  below,  after  the 
case  goes  back  to  it. 

But  Lr.  C.  Crump  not  being  chargeable 
with  the  amount  of  the  said  two  bonds  of 
B.  P.  and  John  G.  Crump,  and  J.  A.  Clay- 
ton and  John  D.  Christian,  a  question  now 


arises  whether  it  does  not  result  therefron 
that  Howie  and  his  sureties  as  executor  of 
Stamper  are  chargeable  with  the  aid 
amount? 

We  are  of  opinion  that  they  are  not,  and 
that  the  same  or  nearly  the  same  reasoos 
which  exempt  I^.  C.  Crump  also  exeoqit 
them  from  such  liability. 

In  regard  to  the  bond  of  the  Crumps,  it 
appears  that  there  was  probably  nothing  dae 
thereon,  and  that  probably  nothing  woold 
have  been  recovered  by  Howie  if  lie  had 
brought  suit  thereon.  At  all  events  while  it 
might  have  been  safer  and  better  for  Hovk 
to  have  brought  such  a  suit  though  at  ^ 
risk  of  subjecting  the  estate  to  the  loss  of 
costs,  yet  we  think  it  would  be  too  bank 
under  the  circumstances  to  subject  him  and 
his  sureties  to  the  payment  of  the  debt  oa 
the  ground  of  its  having  been  lost  by  his 
neglect,  especially  as  he  seems  to  have  acted 
with  perfect  good  faith  in  the  matter. 

In  regard  to  the  bond  of  Clayton  and 
Christian  it  was  a  perfectly  good  debt  at 
the  death  of  Stamper  and  continued  to  be 
so  until  the  end  of  the  war,  by  the  dis- 
astrous effects  of  which,  Clayton  the  prin- 
cipal debtor,  if  not  Christian  the  soietj 
also  was  totally  ruined.  This  debt  was  » 
good  and  so  secure  when   it  came  to  Hat 

hands  of  Howie  as  executor  that  he 
72       *would  have  been   justifiable  in  n«t 

calling  it  in,  but  letting  it  stand  as 
an  investment  already  made  for  the  l>enefit 
of  those  who  were  entitled  to  the  profits  of 
the  estate  under  the  will  of  the  testator. 
We  therefore  think  in  this  case  also  that 
it  would  be  too  harsh  under  the  ciroui- 
stances,  to  subject  Howie  and  his  sureties 
to  the  payment  of  this  debt,  on  the  g^roinid 
of  its  having  been  lost  by  his  neglect,  es- 
pecially as  he  seems  to  have  acted  with  per- 
fectly good  faith  in  the  matter. 

It  does  not  appear  from  the  record  whether 
payment  has  ever  been  made  of  the  three 
hundred  dollars  directed,  by  decree  made  is 
this  cause  on  the  17th  day  of  Noveml>er  1868 
to  be  paid  by  Wms.  P.  Richardson  admia- 
istrator  of  Robert  Howie  to  Martha  J. 
Stamper,  or  of  the  like  sum  of  three  hss- 
dred  dollars  directed  by  decree  made  in  this 
cause  on  the  15th  day  of  Novemt>er  1869,  t» 
be  paid  in  like  manner.  The  presumptioa 
is  that  these  payments  have  l>een  inade; 
and  if  so,  credit  ought  of  course  to  be  gives 
therefor,  on  the  debt  due  by  the  estate  «d 
Howie  to  the  estate  of  Stamper.  At  least 
there  ought  to  be  an  enquiry  on  the  sabjeot 
by  a  commissioner,  in  order  to  such  farther 
action  by  the  court  as  may  appear  to  be 
proper. 

The  result  of  the  foregoing  opinion  is. 
that  the  decree  appealed  from  must  be  af- 
firmed in  part  and  reversed  in  part  aocofd- 
ing  as  it  is  consistent,  or  in  conflict,  witli 
the  said  opinion ;  with  costs  to  the  appel- 
lants respectively ;  but  to  be  paid  out  (tf  the 
estate  of  Stamper ;  and  as  to  the  costs  of 
the  appellant  Lacy,  to  t>e  credited  on,  and 
deducted  from,  the  debt  due  by  Howie  and 
his  sureties  to  the  estate  of  Stamper.    And 
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the  case  ought  to  be  remanded  to  the  court 
below,  in  order  that  an  enquiry  may 
T3  be  made  ""by  a  commissioner  of  the 
court  in  regard  to  the  sum  of  $186.97, 
-which  appears  to  have  been  paid  by  Howie 
to  Pollard  and  Frayser  for  necessaries  for 
Mrs.  Stamper  and  her  children,  and  for 
^rhich  it  is  charged  no  credit  has  been  given 
to  the  estate  of  Howie.  Also  an  account 
may  be  taken  by  said  commissioner  of  the 
interest  which  accrued  on  the  debt  due  by 
Howie  as  executor  of  Stamper  during  the 
period  commencing  on  the  17th  day  of  April 
1861,  and  ending  on  the  10th  day  of  April 
1865,  in  order  that  there  may  be  an  abate- 
ment of  the  amount  of  said  interest  accord- 
ing to  the  foregoing  opinion.  Also  an  en- 
quiry may  be  made  by  said  commissioner  in 
reg-ard  to  the  payment  of  said  two  sums  of 
%3O0  each,  under  the  said  decrees  of  the  17th 
day  of  November  1868  and  the  15th  day  of 
November  1869;  and  that  further  proceed- 
ings may  be  had  to  a  final  decree,  in  con- 
formity with  the  foregoing  opinion. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
the  sum  of  one  hundred  and  eighty-six  dol- 
lars and  ninety-seven  cents,  paid  by  Robert 
Howie,  executor  of  James  Stamper,  de- 
ceased, on  the  2d  day  of  September  1859,  to 
Pollard  and  Frayser  for  necessaries  bought 
of  them  for  Mrs.  Martha  J.  Stamper  and 
her  children,  ought  to  have  been,  if  it  was 
not,  deducted  from  the  interest  on  the  bal- 
ance due  by  said  Howie,  as  executor  of  said 
Stamper.  It  may  possibly  have  been  in- 
cluded in  the  sum  of  two  thousand  eight 
hundred  and  thirty-one  dollars  deducted, 
according  to  the  said  decree,  from  the  said 
interest,  for  payments  and  advances  made 
by  said  Howie  to  Martha  J.  Stamper.  If 
so,  that  matter  is  all  right;  but,  if  not  so, 
the  said  decree  is  erroneous  in  that  re- 
spect. 
74  *The  court  is  further  of  opinion  that 

there  ought  to  have  been  an  abatement 
of  interest  on  the  balance  of  principal  due 
from  the  estate  of  Robert  Howie  to  the  es- 
tate of  James  Stamper,  for  the  period  com- 
mencing on  the  11th  day  of  April  1861,  and 
ending  on  the  10th  day  of  April  1865;  and 
no  such  abatement  having  been  made  by  the 
said  decree,  it  is  erroneous  in  that  respect. 

It  does  not  appear  from  the  record  whether 
payment  has  ever  been  made  of  the  three 
hundred  dollars  directed  by  decree  rendered 
in  this  cause  on  the  17th  day  of  November 
1868,  to  be  paid  by  Wms.  P.  Richardson, 
administrator  of  Robert  Howie  to  Martha  J. 
Stamper,  or  of  the  like  sum  of  three  hundred 
dollars,  directed  by  decree  rendered  in  this 
canse  on  the  15th  day  of  November  1869,  to 
be  paid  in  like  manner.  The  presumption  is, 
that  these  payments  have  been  made,  and  if 
so,  credit  ought,  of  course,  to  be  given  there- 
for on  the  interest  of  the  debt  due  bv  the  es- 
tate of  Howie  to  the  estate  of  Stamper,  and 
there  ought  to  be  an  enquiry  on  the  subject 
by  a  commissioner,  in  order  to  such  further 
action  of  the  court  as  may  be  proper. 


The  court  is  further  of  opinion  that  the 
Circuit  court  erred  in  charging  Leonard  C. 
Crump,  administrator  de  bonis  non,  with 
the  will  annexed  of  James  Stamper,  de- 
ceased, with  the  bond  of  B.  P.  Crump  and 
John  6.  Crump,  amounting  to  $497.89  of 
principal,  and  $543. 48  of  interest,  at  the  date 
of  the  commissioner's  report,  December  31st, 
1866,  and  the  bond  of  J.  A.  Clayton  and 
John  D.  Christian,  amounting  to  $369.55  of 
principal,  and  $129.47  of  interest,  at  the 
same  date ;  and  in  ordering  the  said  I^.  C. 
Crump  to  deposit  in  the  State  Bank  of  Vir- 
ginia at  Richmond,  to  the  credit  of  this  cause 
and   subject  to  the  order  of  the  said 

75  court,  *the  sum  of  fourteen  hundred 
and   eighty-nine    dollars,    with    legal 

interest  on  six  hundred  and  thirty  dollars 
and  forty  cents,  from  the  31st  of  December 
1870  until  so  deposited. 

The  court  is  further  of  opinion  that  so 
much  of  the  decree  appealed  from,  as  is  in 
conflict  with  the  foregoing  opinion,  is  er- 
roneous, and  that  there  is  no  error  in  the 
residue  of  the  said  decree.  Therefore  it  is 
decreed  and  ordered  that  so  much  of  the 
said  decree  as  is  above  declared  to  t>e  er- 
roneous, be  reversed  and  annulled,  and  the 
residue  thereof  aflBrmed ;  and  that  the  appel- 
lees, Martha  J.  Stamper,  and  her  children, 
James  Stamper,  John  Stamper,  and  Cather- 
ine N.  Stamper,  pay  to  the  appellant,  Rich- 
mond T.  Lacy,  his  costs  by  him  expended 
in  the  prosecution  of  his  appeal  aforesaid 
here,  for  which  said  costs  no  execution  is 
to  be  issued,  but  the  same  are  to  be  credited 
on  and  deducted  from  the  interest  on  the 
debt  due  by  Howie  and  his  sureties  to  the 
estate  of  said  Stamper. 

And  it  is  further  decreed  and  ordered  that 
this  cause  be  remanded  to  the  said  Circuit 
court  in  order  that  an  enquirv  may  be  made 
by  a  commissioner  of  the  court  in  regard  to 
the  sum  of  $186.97  as  aforesaid :  and  also  that 
an  account  may  be  taken  by  said  commis- 
sioner of  the  interest  which  accrued  on  the 
debt  due  by  Howie,  as  executor  of  Stamper, 
during  the  period  commencing  on  the  17th 
day  of  April  1861,  and  ending  on  the  10th 
day  of  April  1865;  and  also  that  an  enquiry 
may  be  made  by  said  commissioner  in  re- 
gard to  the  payment  of  said  two  sums  of 
$300  each,  under  the  said  decrees  of  the  17th 
day  of  November  1868,  and  the  15th  day  of 
November  1869;  and  that  further  proceed- 
ings may  be  had  to  a  final  decree  in  con- 
formity^ with  the  foregoing  opinion. 

No  execution  can  properly  be  issued 

76  upon  the  decree  *appealed  from  with- 
out a  further  order  of  court   for  that 

purpose;  and  if  it  shall  appear  to  the  court 
that  in  a  reasonable  time  payment  of  any 
portion  of  the  balance  due  by  the  estate  and 
sureties  of  Howie  to  Stamper* s  estate  can  be 
recovered  of  the  estate  of  Howie  in  any  pro- 
ceeding which  may  be  instituted  and  carried 
on  in  this  suit, by  the  sureties  of  Howie  or 
their  representatives,  or  any  of  them,  en- 
forcement, by  execution  or  otherwise,  of  so 
much  of  the  said  decree  as  may  not  exceed 
the  probable  amount  of  such  portion,   may 
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be  delayed  by  the  court  for  a  reasonable  time 
to  afford  an  opportunity  for  such  a  recovery. 
Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  New  Kent  county. 

Decree  affirmed  in  part  and  reversed  in 
part. 


77 


*Steven8on  v.  Wallace. 

January  Term,  1876,  Richmond. 


I.  Basements*— Lateral  Support— Land.t— Every  per- 
son bas  a  natural  rlfflit,  ex  jure  natura,  to  support  to 
his  land  from  the  adjacent  and  subjacent  soil. 

a.  Same— Same— Same.— This  natural  ricrht  to  support 
exists  in  respect  of  land  only,  and  not  in  respect  of 
buildinfirs;  but  the  former  rigrht  remains  thousrh 
houses  are  built  on  the  land. 

3.  Same— Same— Buildings.— But  a  rifirht  to  support 
for  buildinsrs  may  be  acquired;  and  when  so 
acquired  it  Is  an  easement 

4.  Same— Same— Same— Qrant^  — An  easement  for 
support  of  a  buildinsr  is  acquired  by  grant,  which 
may  be  express,  implied  or  presumed.  And  when 
acquired  it  ?iyes  the  same  rierht  of  support  in 
respect  of  the  buildinsrs  that  there  was  ex  jure 
natura  in  respect  of  the  land. 

5.  Same— Same— Same— Same— Prescriptloii-Reeerva- 
tlon.8— The  firrant  of  such  an  easement  will  be  pre- 
sumed from  twenty  years  enjoyment:  and  will  be 
implied,  in  the  absence  of  express  stipulations,  in 
every  case  where  the  owner  of  adjoinincr  houses  or 
of  houses  and  lands  severs  the  property  by  sale. 
Rig^hts  of  support  in  such  cases  are  mutually 
granted  and  reserved  between  the  original  owner 
and  first  firrantee,  and  the  second  grantee  succeeds 
to  the  owner's  reserved  rights. 

•Basements— Deflnttion.—ln  Tardy  v.  Creasy,  81  Va. 
666,  the  court  cited  the  principal  case  for  the  follow- 
incT  definition:  "We  may  define  an  easement  to  be 
*a  privilesre  without  profit,  which  the  owner  of  one 
tenement  has  a  risrht  to  enjoy  in  respect  of  that 
tenement  in  or  over  the  tenement  of  another  person, 
by  reason  whereof  the  latter  is  obliged  to  suffer,  or 
refrain  from  doing  something  on  his  own  tenement 
for  the  advantage  of  the  former. ' " 

tSame— Lateral  Support— Land.— That  the  right  of 
support  for  land  arises  ex  jure  naturce,  see  3  Min. 
InsL  (2d  Ed.)  25:  Tunstall  v.  Christian,  80  Va.  3; 
Salamone  v.  Keiley,  80  Va.  86:  Stearns  v.  City  of 
Richmond.  88  Va.  992,  14  S.  E.  Rep.  847. 

tSame  —  Same  —  Buildings  —  Grant  —  Implied.  —  The 

right  of  lateral  support  for  buildings  can  only  be 
acquired  by  oratU.  3  Min.  Inst.  (2d  Ed.)  26:  Tunstall  v. 
Christian,  80  Va.  4.  That  such  an  easement  may 
arise  by  implied  as  well  as  express  g'rant,  see  Tun- 
stall V.  Christian,  80  Va.  7:  Sanderlin  v.  Baxter,  76 
Va.  299;  Scott  v.  Beutel,  23  Gratt.  I;  Hardy  v.  Mc- 
Cullough,  23  Qratt.  251 ;  Burwell  v.  Hobson,  12  Gratt. 
322. 

f  Same  —  Same — Same  —  Same  —  Prescription.  —  The 
English  authorities  hold  that  the  right  of  lateral 
support  for  buildinsrs  may  be  acquired  by  prescription. 
8  Min.  Inst.  (2d  Ed.)  25.  citlnsr  the  principal  case.  The 
weight  of  American  authority,  however,  is  that  such 
a  right  cannot  be  obtained  by  prescription.  See  the 
opinion  of  Pbusident  Lewis  in  the  important  case  of 
Tunstall  v.  Christian,  80  Va.  on  page  5,  practically 
overruling  the  doctrine  of  the  principal  case,  where, 
speaking:  of  this  prescriptive  rljrht  to  support  for 


6.  Same— Same— Same— Same— Rcaervati—.—M 

two  adjoining  lots  in  R.  He  conveys  one  with  a 
house  on  it  to  R  and  reserves  in  the  deed  the  riglit 
to  Join  the  two  end  walls  of  the  house  free  of  cd^is 
M  retained  the  right,  which  passed  with  Hie  laad 
to  those  who  derive  title  under  him,  to  join  bia 
building  to  that  conveyed  to  R,  by  an  independent 
wall  along  side  of  it,  or  to  make  it  a  part  of  fes 
building  by  Joining  only  the  end  walls:  and  the 
privilege  of  Joining  R's  building  in  the  mode  indi- 
cated in  the  reservation,  did  not  exUngnisli  or 
impair  his  implied  reservation  of  snpporL 

7.  Same— Same— Same— Loss  of  Bolldlns  by  nre—Rf|M 
of  Support  Not  Extinguished.— If  S  holding  title  to 
the  second  lot  had  a  building  upon  it-  wtaicli  was 
supported  by  the  land  and  building  coaTejei 
to  R  for  twenty  years  or  more  with  the  knowl- 
edge of  the  owner  thereof,  prior  to  a  fiie 

78  ♦which  destroyed  both  buildings,  a  grant  of 
the  easement  of  support  will  be  presumed: 
and  said  easement  was  not  lost  or  extingnislied  by 
the  destruction  of  S's  building,  but  adhered  to  ibe 
building  S  erected  on  its  ruins:  and  any  right  at 
support  which  S  derived  from  the  reservaiioii  in 
the  deed  to  R,  express  or  implied,  was  not  cxtin 
guished  by  the  destruction  of  the  old  building,  bnl 
survived  and  adhered  to  the  new  one. 

8.  Same— Same— Same— Care  In  Removing.— The  mere 
fact  of  contiguity  of  buildings  imposes  an  obliga- 
tion upon  the  owners,  to  use  due  care  and  skill  ia 
removing  the  one  building,  not  to  damage  the 
other,  even  though  no  ifight  to  support  has  been 
acquired. 

9.  Same— Same— Same— Same— Liability.— But  if  in 
such  case  S  is  entitled  to  the  support  of  her  bnlld- 
ing  by  the  foundation  wall  and  land  of  W.  claiming 
under  R,  W  cannot  withdraw  the  support  withflat 
being  liable  in  damages  for  the  injury  which  oocsn 
to  S  thereby. 

10.  Same— Same— Same.— In  such  a  case  S  Is  not  bonnd 
to  protect  her  building  by  providing  other  supports, 
in  place  of  the  supports  which  W  is  removliig. 
though  she  may  have  had  notice  that  W  vas 
removing  the  supports. 

11.  Same— Same— Same.— If  the  house  of  S  was  so 
badly  constructed  and  its  foundation  and  materiab 
were  so  defective  that  the  fall  could  not  have  been 
arrested  by  timely  precautions  when  W  was  exca- 
vating upon  his  lot  in  order  to  build  upon  it.  these 
facts  would  not  constitute  a  bar  to  the  action  of  S 
against  W.  so  as  to  defeat  it:  but  they  would  be 
proper  to  be  considered  by  the  Jury  upon  Uic  qaes- 
tlon  of  damages. 

I  a.  Same— Same— Same.— Though  W  contracted  with 
an  experienced  and  competent  excavator,  of  gH)d 
standing  in  his  business,  to  make  the  excavations 
ui)on  his  own  lot,  and  gave  notice  thereof  to  S  in 
time  to  enable  her  to  adopt  precautions  for  the 
protection  of  her  adjoining  building.  W  is  still  lia- 
ble for  any  damage  that  may  have  resulted  to  S's 
building  in  consequence  of  negligence  or  mukill- 

buildings,  he  said:  **It  is  true  that  in  some  of  the 
American  cases  are  to  be  found  dicta  of  the  judges  fa 
favor  of  the  doctrine.  And  in  Stevenson  v.  Wallace. 
27  Gratt.  supra,  there  are  expressions  In  the  opiaka 
of  the  court  formed  on  certain  English  cases  to  the 
same  effect.  But  the  decision  of  the  question  was 
not  necessarily  involved,  inasmuch  as  the  rigbt 
asserted  in  that  case  was  held  to  be  clearly  implied 
from  the  terms  of  a  deed  by  a  common  predecessor 
in  title  of  the  parties." 
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fulness  in  tlie  making  of  said  excavation  by  reason 

of  leavincr  insnfflcient  support  to  S's  premises. 

13.  Rroctlce— Instructions— Incorrectness— Sftvlng  Bx- 

ceptloAs.*— If  upon  a  trial  instructions  are  eriven  to 

tlie  jury,  to  which  no  exception  is  taken,  and  after 

verdict  a  motion  is  made  for  a  new  trial,  on  the 

inbound  of  misdirection  as  well  as  that  the  verdict 

Is  contrary  to  the  evidence,  it  is  the  duty  of  the 

conrt  of  trial  to  consider  the  correctness  of  the 

instructions,  and  if  of  opinion  that  they  are  not 

correct,  and  were  calculated  to  mislead  the  jury, 

to  set  aside  the  verdict  and  arrant  a  new  trial;  and 

the  appellate  court  will  supervise  his  actions  in  this 

respecL 

79  *This  was  an  action  of  trespass  on 

the  case  in  the  Circuit  court  of  the 
city  of  Richmond,  brought  in  April  1872,  by 
L/.  T.  Stevenson  against  Charles  M.  Wal- 
lace, to  recover  damages  for  injury  to  the 
plaintiff's  house  by  excavation  by  the  de- 
fendant made  on  his  adjoining  lot.  On  the 
trial  the  judge  gave  several  instructions  to 
the  jury,  to  which  the  plaintiff  did  not  ex- 
cept; and  there  was  a  verdict  and  judgment 
for  the  defendant. 

The  instructions  are  as  follows : 
'*!.  The  jury  are  instructed,  that  the  plain- 
tiff was  not  entitled  to  demand  of  the  de- 
fendant the  lateral  support  of  his  land  for 
her  adjoining  building  to  any  extent  which 
deprived  him  of  the  right  to  excavate  thereon 
for  the  purpose  of  building,  or  imposed  upon 
him  liability  for  damages  consequent  upon 
the  prudent  and  careful  exercise  of  that 
right. 

**2.  But  the  jury  are  further  instructed, 
that  it  was  the  duty  of  the  defendant  before 
proceeding  to  make  his  excavation  and  en- 
danger the  safety  of  the  plaintiff's  building, 
to  give  her  timely  notice  to  enable  her  to 
adopt  suitable  precautions  for  the  protection 
of  her  property ;  and  that  if  he  failed  to  do 
so,  he  was  guilty  of  negligence,  and  is  lia- 
ble to  the  plaintiff  for  such  damages  as  were 
consequent  upon  the  excavation,  and  which 
the  plaintiff  could  not  after  knowledge  of 
the  danger  avert  by  prompt  and  diligent 
action. 

'*3.  If  the  jury  believe  from  the  evidence, 
that  the  building  of  the  plaintiff  was  so 
badly  constructed,  and  its  foundation  and 
materials  so  defective,  that  the  fall  could 
not  have  been  averted  by  timely  precautions 
when  tiie  excavation  was  made  by  the  de- 
fendant, or  that  the  plaintiff,  or  her  agents, 
after  they  had  knowledge  of  the  necessity, 
could  have  then,  by  prompt  and  provident 
action,  protected  the  building,  and 
80  neglected  *to  do  so,  or  that  they  pre- 
vented the  defendant  from  doing  so  by 
refusing  to  allow  him  to  build  a  foundation 
on  that  part  of  his  wall  occupied  by  the 
plaintiff,  or  by  retaining  illegal  possession 
and  occupancy  of  a  part  of  his  rear  wall,  in 
either  event  the  plaintiff  cannot  recover  in 
this  action. 

**4.The  court  instructs  the  jury, that  if  they 

•liistnictioii5^5aviiiff  Bxceptlons.— See  g-eneral  noU 
on  "Instructions"  appended  to  Womack  v.  Circle.  29 
GratL  192;  also  Danville  Bank  v.  Waddlll,  31  Gratt 
4<9,  andfio^:  Peery  v.  Peery,  86QratL  820.  andno^. 


believe  from  the  evidence  that  the  defend- 
ant contracted  with  an  experienced  and  com- 
petent excavator,  of  good  standing  in  his 
business,  to  make  the  excavations  in  the 
declaration  mentioned  upon  the  defendant's 
own  lot,  and  gave  notice  thereof  to  the 
plaintiff  in  time  to  enable  her  to  adopt  pre- 
cautions for  the  protection  of  her  adjoining 
building,  or  if  she  had  such  knowledge  in 
such  time,  the  defendant  is  not  liable  for 
any  damage  which  may  have  resulted  to  the 
plaintiff's  premises  in  consequence  of  negli- 
gence or  unskillfulness,  if  any,  in  the  mak- 
ing of  said  excavation  by  reason  of  leaving 
insufficient  support  to  the  plaintiff's  prem- 
ises or  otherwise. " 

At  the  same  term  the  plaintiff  moved  the 
court  to  set  aside  the  judgment  and  verdict 
and  grant  her  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  the  evidence, 
and  that  the  court  had  misdirected  the  iury ; 
and  the  court  set  aside  the  judgment;  and 
not  being  advised  of  its  judgment  to  be 
given  on  the  motion  to  set  aside  the  verdict, 
time  was  taken  to  consider  thereof  until  the 
next  term. 

At  the  next  term  of  the  court,  the  court 
overruled  the  motion  for  a  new  trial;  and 
the    plaintiff    excepted;    and   the   evidence 
being  in    some  respects  contradictory    the 
court  declined  to  certify  the  facts  proved, 
but  certified  the  evidence. 
By  deed  bearing  date  the  1st  of  May  1817, 
Joseph    Marx  and    wife  conveyed  to 
81       Thomas   Richardson   a  lot  ^on   Thir- 
teenth street,  between  Main  and  Cary 
streets,    in  the  city  of   Richmond,   with  a 
brick  tenement  thereon;  and  Marx  reserved 
to  himself  the  right  of  joining  the  two  end 
walls  of  said  tenement  free  of  cost.    This  is 
the  lot  owned  by  the  defendant  Wallace. 

By  another  deed,  bearing  date  the  8th  of 
July  1817,  Joseph  Marx  and  wife  conveyed 
to  Mary  Stevenson  a  lot  on  Thirteenth 
Atreet,  adjoining  the  lot  he  had  conveyed  to 
Richardson ;  and  further  conveyed  to  her  the 
privilege  of  joining  the  end  walls  of  the 
brick  tenement  conveyed  to  Richardson 
free  of  cost. 

Buildings  were  standing  on  tK>th  these  lots 
on  the  3rd  of  April  1865,  when  they  were 
consumed  in  the  great  fire  of  that  day.  In 
the  year  1866  plaintiff's  lot  was  leased  to 
one  Bauman,  for  the  term  of  iive  years, 
who  bound  himself  to  erect  a  building 
thereon ;  and  Bauman  did  erect  the  build- 
ing, and  at  the  end  of  his  lease  he  rented 
the  premises  for  six  months;  and  during 
this  period  the  plaintiff's  building  fell. 
It  appeared  in  evidence,  that  in  building, 
Bauman  had  built  the  main  building  upon 
a  new  foundation  close  against  the  founda- 
tion wall  of  the  old  building  on  the  defend- 
ant's lot,  which  was  standing  thereon  at  the 
time  Marx  conveyed  to  Richardson,  and  had 
been  burnt  in  1865,  but  from  the  end  of  the 
house  had  occupied  the  wall  of  the  defend- 
ant as  a  support  for  a  kitchen  in  the  rear. 
It  was  further  shown  in  evidence  that  the 
defendant  in  the  fall  of  1872,  proposing  to 
build  upon  his  lot,  contracted  with  a  me- 
chanic in  writing  as  follows:  '*I  propose  to 
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clean  out   the  cellar  on  13th  street,  which 

you  spoke  to  me  about  to  the  depth  of  nine 

feet,   below  the  offset  on  the  wall  ad- 

82  joining',  for  one  hundred  *and  forty- 
four  dollars,    and  clean  and  hack  the 

bricks  for  sixty  cents  per  thousand. 

W.  T.Ford.'' 

Richmond,  October  10,  1871. 

C.  M.  Wallace,  Bsq. 

Endorsed  Feb'y  17th,  1872: 

Rec*d  on  within  contract  the  sum  of  one 
hundred  and  forty-four  dollars. 

W.  T.  Ford."— 
to  make  excavation  for  the  foundation  of 
his  building-;  and  introduced  testimony 
tending  to  show  that  the  mechanic  he  em- 
ployed was  an  experienced  and  competent 
excavator  of  good  standing  in  his  business. 
The  excavation  was  completed  some  time 
in  the  month  of  January,  1872,  to  a  depth  of 
three  feet  below  the  old  foundation,  which 
was  deeper  than  the  foundation  of  plaintiff's 
house;  that  a  margin  of  a  foot  at  the  top 
and  a  foot  and  a  half  at  the  bottom  was  left 
between  plaintiff's  building  and  the  excava- 
tion. It  did  not  appear  that  the  defendant 
gave  any  notice  to  the  plaintiff  or  her 
agents  of  his  proposed  excavation,  and  no 
apprehension  of  danger  seems  to  have  been 
entertained  until  February  12th,  1872,  when 
the  tenant  of  plaintiff  called  attention  of 
her  agent  to  the  matter;  but  it  did  appear 
that  at  a  sale  of  the  property  on  December 
14th,  1871,  after  the  excavation  was  com- 
plete to  the  depth  of  two  and  a  half  feet 
below  the  old  foundation,  the  defendant  had 
called  attention  of  plaintiff's  counsel,  who 
was  then  present,  to  the  fact  that  the 
kitchen  of  plaintiff's  lot  was  built  upon  his 
wall    and     interfered    with    his    pro- 

83  posed  building;  *and  that  some  necro- 
tiation  was  had  between    them  with 

regard  to  the  removal  of  the  kitchen,  but 
that  the  plaintiff's  counsel  did  not  agree  to 
remove  the  wall.  After  the  12th  of  Feb- 
ruary, 1872,  the  plaintiff's  counsel  commu- 
nicated with  the  defendant  the  apprehen- 
sions entertained  about  the  security  of  her 
house,  and  required  him  to  take  measures 
for  its  security.  This  he  refused  to  do;  and 
nothing  was  done  until  March  16th  1872, 
when  the  plaintiff's  agents  were  ordered  by 
the  chief  of  the  police  of  the  city  of  Rich- 
mond, to  whom  the  tenant  had  made  com- 
plaint, to  protect  the  building.  And  there- 
upon the  plaintiff's  agent  employed  an 
experienced  bricklayer  to  proceed  to  under- 
pin and  protect  the  building,  addressing  the 
following  letter  to  the  defendant : 

**Richmond,  Va.,  March  18,  1872. 
Dear  Sir: 

We  separated  on  Saturday  with 
the  understanding  that  I  should  inform  you 
what  action  Mrs.  Stevenson's  agents  should 
finally  determine  on  in  view  of  your  refusal, 
then  made  known,  to  underpin  or  protect 
her  house  by  building,  except  upon  condi- 
tions with  which  she  could  not  comply,  as 
to  allowing  you  to  takedown  the  old  wall  in 
the  rear,  Ac.  I  write  to  say  that  they 
have  directed  a  builder  to  underpin  the 
main  building,  and  in   accordance  with  the 


theory  of  your  liability  to  protect  the  boose 
frequently  expressed  by  me,  in  convcm- 
tion  between  us,  that  she  will  look  to  tob 
for  reimbursement  to  the  amount  of  ei- 
pense  thereby  necessarily  incurred,  when 
the  work  has  been  done,  which  it  shall  be 
upon  the  most  reasonable  terms  attainable. 
I  will  let  you  know  the  amount,  and  if  yos 
are  not  willing  to  admit  the  claim,  will  be 
willing  to  carry  out  the  spirit  of  our 
84  *conference  as  to  referring  the  sub- 
ject to  some  amicable  tribunal  for 
adjustment. 

In  haste,  I  am  very  resp'y  and  truly, 

Jas.  N.  Dnnlop." 
C.  M.  Wallace,  Esq.,  present. 
During  the  procress  of  the  work  by  the 
workmen  employed  by  the  plaintiff,  the 
building  fell.  There  was  conflicting  evi- 
dence before  the  jury  as  to  the  manner  in 
which  the  work  was  performed — some  wit- 
nesses testifying  that  it  was  done  m  the 
most  prudent  and  judicious  manner,  and 
others  testifying  to  the  contrary.  There 
was  also  testimony  tending  to  prove  that 
the  building  had  been  so  much  damaged  bj 
the  excavation  before  the  effort  to  protect  it 
was  made,  that  it  was  then  beyond  the  hope 
of  successful  protection ;  and  there  was  con- 
flicting evidence  as  to  whether  by  prompt 
and  provident  action,  on  the  12th  of  Febro- 
ary,  1872,  the  building  could  have  been 
saved.  There  was  also  evidence  tending  to 
show  that  the  building  had  been  originallj 
constructed  of  very  indifferent  material, 
and  carelessly  and  imprudently  built  upon 
an  insufiicient  and  insecure  fonndatioo. 
There  was  also  evidence  tending  to  prore 
that,  but  for  the  excavation  in  defendant's 
lot,  the  building  of  plaintiff  would  ha^ 
stood  an  indefinite  length  of  time.  There 
was  also  conflicting  evidence  as  to  the 
manner  in  which  the  excavation  had  been 
performed:  some  witnesses  testifying  that 
the  excavation  had  been  and  others  that  it 
had  not  been  skillfully  and  prudently  made. 
There  was  evidence  tending  to  show  that  io 
December  1871,  the  defendant  had  made  all 
necessary  arrangements  to  build  upon  his 
premises,  and  delayed  in  consequence  of  the 
refusal  of  the  plaintiff  to  remove  her 
86  kitchen  from  *his  wall.  There  was 
evidence  in  the  case  that  the  agent  of 
the  plaintiff  frequently  passed  the  premises 
after  the  excavation  had  been  made,  and 
before  the  tenant  of  plaintiff  called  atten- 
tion to  the  danger. 

Upon  the  application  of  S.  T.  Stevenson, 
a  writ  of  error  and  supersedeas  to  the 
judgment  was  awarded. 

James  N.  Dunlop,  for  the  appellant. 

John  Howard,  for  the  appellee. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  the  owner  of  a 
tenement  in  the  city  of  Richmond  against 
the  owner  of  an  adjoining  tenement,  to 
recover  damages  of  the  defendant  for  dig* 
ging  in  his  lot  so  near  the  foundation  of 
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the  plaintiff's  house,  and  to  such  a  depth,  as 
to   cause  it    to  fall.     The  defendant's  lot, 
tog'ether    with    the    brick     dwellinf^'-house 
thereon,  was  conveyed  to  Thomas  Richard- 
son,   defendant's   grantor,  by  Joseph  Marx 
and  ^vif  e,  by  deed  bearing-  date  on  the  1st  of 
May  1817,  the  grantor  reserving  the  right  to 
join   the  two  end  walls  of  said  tenement. 
And   the  plaintiff's    lot    was    conveyed    to 
Mary    Stevenson,   from  whpm  the  plaintiff 
derives  title,  by  the  same  grantor,  by  deed 
bearing  date  the  8th  of  July,  in  the  same 
year,    and   is  described   as    adjoining    the 
tenement  conveyed  as  aforesaid  to  defend- 
ant,   beginning    at    the    northeast    corner 
thereof,    and    "running  thence    along   the 
wall    of   said    tenement,    north    54  degrees 
west,    68  .feet     eight     inches    to    Edward 
Hallam's  line;"  also  the   privilege  of  join- 
ing   the   end   walls  of  the   brick  tenement 
conveyed   to  Thomas  Richardson  as  afore- 
said«  free    of  any  cost,    together   with   all 
and  singular    the  buildings,     ways,    ease- 
ments,    hereditaments    and   appurte- 
86       nances,  &c.  There  seems  to  have  *been 
no  building  on    the    parcel    of    land 
reserved  by  the  grantor,  and  which  he  soon 
afterwards  conveyed   to    Mary    Stevenson. 
But  the  language  of  his  deed  to  the  defend- 
ant clearly    implies   the  reservation    of    a 
right  to  build   on   it,    and  to  join  the  end 
walls  of  the  building  which  he  conveyed  to 
the  defendant.      And  the  right  so  by  him 
reserved,    he  conveyed  by  his  deed  to  Mary 
Stevenson;   and  it  is  implied  that  the  land 
was  sold  and  conveyed  to  her  for  the  purpose 
of  building  thereon.     A  building  was  erected 
thereon,  but  when  or  by  whom  it  does  not 
appear,  which,    together   with    the  defend- 
ant's    building,      was     destroyed    by     the 
memorable  tire  which  occurred  on  the  3d  of 
April   1865.     The    plaintiff    afterwards,   in 
1866,  caused  another  building  to  be  erected 
on   the   same  site,    laying  the    foundation 
wall  of  her  main  building  jam  against  the 
old     foundation     wall    of  the    defendant's 
building,  and  building  one  of  the   walls  of 
her  kitchen  in  the  rear  of  her  main   build- 
ing,   on  the    old    foundation    wall   of    the 
defendant's  building. 

In  the  latter  part  of  the  year  1871,  the  de- 
fendant intending  to  rebuild,  caused  the  old 
foundation  wall  of  his  building,  contiguous 
to  which  the  foundation  wall  of  the  plain- 
tiff's main  building  was  laid,  to  t>e  removed, 
and  the  excavation  of  his  cellar  to  be  a  depth 
of  three  feet  below  his  old  foundation,  which 
was  lower  than  the  foundation  of  the  plain- 
tiff's building,  which  the  plaintiff  alleges 
caused  her  main  building  to  fall,  and  for 
which  she  seeks  to  recover  damages  of 
him. 

Kvery  person  has  a  natural  right,  ex  jure 
naturas,  to  support  to  his  land  from  the 
adjacent  and  subjacent  soil.  This  natural 
right  is  incident  to  land,  and  the  owner  is 
as  much  entitled  to  it  as  he  is  to  the  land 
itself,  without  any  grant  by  the  servient 
owner,  or  any  act  of  acquisition  on 
his  own  part.  It  is  a  right  therefore 
87  *which  the  law  annexes  to  the  owner- 
ship of  land,  that  he   shall  have  suffi- 


cient support  for  his  ground  from  the  subja- 
cent and  adjacent  soil.  The  right  to 
subjacent  support,  it  is  said,  was  first 
determined  in  Humphries  v.  Brogden,  12 
Q.  B.  739,  64  Eng.  Com.  t*aw  R.  739,  upon 
the  ground  that  there  were  the  same  reasons 
for  it  that  there  were  to  maintain  the  right 
to  lateral  support  which  had  been  previously 
determined.  Both  rest  upon  the  same 
foundation. 

But  this  natural  right  to  support  exists  in 
respect  of  land  only,  and  not  in  respect  of 
buildings;  but  the  former  right  remains, 
though  houses  are  built.  Brown  v.  Robins, 
4  liurl.  &  Nor.  R.  186,  28  I^.  J.  Exch.  250; 
Stroyan  v.  Knowles,  6  Hurl.  A  Nor.  R.  454, 
30  L.  J.  Exch.  102.  But  a  right  to  support 
for  buildings  may  be  acquired ;  and  when 
so  acquired  it  is  an  easement — which  is  de- 
fined to  be  **a  privilege  without  profit, 
which  the  owner  of  one  tenement  has  a  right 
to  enjoy  in  respect  of  that  tenement  in  or 
over  the  tenement  of  another  person;  by 
reason  whereof  the  latter  is  obliged  to  suffer, 
or  refrain  from  doing  something  on  his  own 
tenement  for  the  advantage  of  the  former." 
Goddard  on  Easements,  page  2. 

An  easement  for  support  may  be  acquired 
in  different  modes,  but  ail  are  reducible  to 
one  by  grant;  which  may  be  express,  implied 
or  presumed.  When  the  owner  of  land  ac- 
quires the  easement  of  support,  it  would  seem 
that  his  natural  right  of  support  in  respect  of 
the  soil  is  enlarged,  so  as  to  embrace  the 
buildings  which  he  may  erect  on  his  land, 
and  invests  him  with  the  same  right  of  sup- 
port in  respect  of  his  buildings  that  he  has 
ex  jure  naturae  in  respect  of  the  soil. 

If  the  plaintiff  has  enjoyed  the  support  of 
the  land  or  buildings  of  the  defendant  for 
twenty  years,  to  keep  up  his  house,  and 
both  parties  knew  of  that  support, 
88  *the  plaintiff  had  a  right  to  it  as  an 
easement,  and  the  defendant  could  not 
withdraw  the  support  without  being  liable 
in  damages  for  any  injury  that  accrues  to 
the  plaintiff  thereby.  Hide  v.  Thorn- 
borough,  61  Eng.  Com.  L.  R.  250,  255,  Parke 
B. ;  Goddard  on  Easements  and  cases  cited, 
p.  31 ;  Humphries  v.  Brogden,  64  Eng.  Com. 
Lr.  R.,  page  739.  In  such  case  the  grant  is 
presumed. 

The  grant  is  implied,  in  the  absence  of 
express  stipulations,  in  every  case  where 
the  owner  of  adjoining  houses,  or  of  houses 
and  land,  severs  the  property  by  sale;  for, 
in  every  such  case,  rights  to  support  are 
granted  by  implication  by  the  vendors  and 
purchasers  respectively,  for  the  preservation 
of  the  buildings  belonging  to  each  other. 
Groddard  on  Easements,  p.  154,  and  cases 
cited.  Rights  of  support  in  such  cases  are 
mutually  granted  and  reserved  between 
original  owner  and  first  grantee;  and  the 
second  grantee  succeeds  to  owner's  reserved 
rights.  Richards  v.  Rose,  9  Welsh.,  Hurl. 
&  Gor.  218;  Gay  ford  v.  Nicholls,    Idem  702. 

In  the  case  under  judgment,  the  court  is 
of  opinion,  that  the  defendant's  grantor, 
Joseph  Marx,  when  he  conveyed  a  part  and 
parcel  of  his  land  to  the  defendant,  with 
the    brick    building   thereon,    reserved    the 
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rififht  to  build  on  the  parcel  which  he  re- 
tained; and  the  reservation  of  his  right  to 
support  to  such  building  when  erected,  by 
the  land  and  building  which  he  conveyed  to 
the  defendant,  must  be  implied  as  an  ease- 
ment. And  that  said  right  of  support,  or 
easement,  passed  from  him  by  his  deed  of 
conveyance  to  Mary  Stevenson,  and  from 
her,  with  the  title  to  the  tenement,  to  its 
present  owner  in  fee. 
The  court  is  also  of  opinion,  that  the 
original  grantor,  by  his  reservation  in 

89  his  deed  to  the  defendant,  *of  the  right 
to  join  the  end  walls   of   the  building 

he  conveyed  to  him,  retained  the  right, 
which  passed  with  the  land  to  those  who 
derived  title  from  him,  to  join  his  building 
to  the  defendant's  by  an  independent  wall 
alongside  the  defendant's  building,  or  to 
make  it  a  part  of  his  building  by  joining 
only  his  end  walls ;  and  that  the  privilege 
of  joining  his  building  in  the  mode  indi- 
cated by  the  reservation,  did  not  extinguish 
or  impair  his  implied  reservation  of  support. 
The  court  is  also  of  opinion,  that  if  it  be 
shown  that  the  plaintiff  had  a  building  on 
her  lot  which  was  supported  by  the  land 
and  the  building  of  the  defendant  for  twenty 
years  or  more,  with  the  knowledge  of  the 
defendant,  prior  to  the  fire  of  April  3d, 
1865,  which  destroyed  both  buildings,  a 
grant  of  the  easement  of  support  will  be 
presumed:  and  that  said  easement  was  not 
lost  or  extinguished  by  the  destruction  of 
her  building,  but  adhered  to  the  building 
which  she  caused  to  be  erected  on  its  ruins: 
and  that  any  right  of  support  which  she 
may  have  derived  from  the  reservation  of 
the  deed  of  conveyance  of  her  grantor  to  the 
defendant,  express  or  implied,  was  not  ex- 
tinguished by  the  destruction  of  the  old 
building,  but  survived  and  adhered  to  the 
new. 

With  regard  to  the  instructions  given  by 
the  court  to  the  jury,  the  court  is  of  opinion, 
that  the  mere  fact  of  the  contiguity  of 
buildings  imposed  an  obligation  on  the 
owners,  to  use  due  care  and  skill  in  remov- 
ing the  one  building,  not  to  damage  the 
other,  even  though  no  right  of  support  has 
been  acquired.  Goddard  on  Easements,  p. 
33,  citing  Dodd  v.  Holme,  1  A.  &  E.  493. 
But  if  the  plaintiff  was  entitled  to  the  sup- 
port of  her  building,  by  the  foundation  wall 
and  land  of  the  defendant,  the  defendant 
could  not  withdraw  the  support  without 
being    liable     in     damages     for    the 

90  •injury  which  accrued  to  the  plaintiff 
thereby.     This   doctrine    has   already 

been  announced,  and  cases  cited  in  support 
of  it.  The  first  instruction  therefore  should 
have  been  given  with  the  foregoing  qualifi- 
cation. 

With  regard  to  the  second  instruction,  so 
far  as  it  implies  that  though  the  plaintiff 
was  entitled  to  the  easement  of  support  to 
her  building,  it  devolved  upon  her  to  protect 
her  building,  by  providing  herself  other 
supports,  and  that  the  defendant  was  not 
liable  if  the  plaintiff  had  knowledge  of  the 
danger,  and  could  have  averted  it  by  prompt 


action,   the    court   is  of  opinion  it  is  erro- 
neous. 

With  regard  to  the  third  instractton,  it 
does  not  seem  to  have  been  settled,  whetlier 
the  defective  construction  of  the  plaintiff's 
building  with  defective  materials,  upon  a 
defective  foundation,  which  would  increue 
its  liability  to  fall,  should  affect  the  plaia- 
tiff's  right  of  recovery,  or  relieve  the  de- 
fendant from  liability  in  damages.  It  b 
argued  on  the  one  hand,  that  the  plaintiff's 
building,  although  defective  in  its  coo- 
struction,  would  not  have  fallen  or  been 
impaired,  but  might  have  stood  a  great 
while,  but  for  the  act  of  the  defendant  in 
removing  its  supports.  On  the  other  hand 
it  is  contended,  that  it  would  t>e  nnreasoo- 
able  and  unjust  to  allow  the  dominant  ten- 
ant to  deprive  the  servient  of  the  privilege 
of  improving  his  own  property,  and  enjoy- 
ing the  benefit  of  it,  by  erecting  a  bnihting' 
upon  her  lot,  so  defective  in  its  construction, 
or  in  materials,  or  in  its  foundation,  that 
the  servient  tenant  cannot  with  all  due  care 
and  proper  precaution  improve  his  own 
property  without  incurring  the  liability  of 
paying  for  his  neighbor's.  Respectat^ 
courts  and  able  judges  have  decided  the 
question  differently.     One    side   most  have 

erred,  and  neither  perhaps  have  placed 
91        it  upon  the  true   ground.     The  *coart 

is  of  opinion,  that  whilst  the  facts 
supposed  should  not  constitute  a  bar  to  the 
plaintiff's  recovery,  so  as  to  defeat  her 
action,  they  would  be  proper  to  be  consid- 
ered by  the  jury  upon  the  question  of  dam- 
ages; and  that  so  far  as  the  instruction 
gives  them  an  effect  to  defeat  the  plaintiff's 
right  of  recovery,  it  is  erroneous.  The 
court  is  of  opinion,  that  the  remainder  of 
the  instruction  is  erroneous,  the  first  clause 
of  it  because  inconsistent  with  principles 
already  enunciated;  and  the  last  danse. 
because  if  the  plaintiff  wrongfully  erected 
her  kitchen  wall,  upon  the  defendant's  mH, 
in  relation  to  which  the  court  does  not  in- 
tend to  indicate  an  opinion,  it  would  be 
virtually  to  set  off  the  defendant's  aggres- 
sion by  the  plaintiff's  trespass. 

With  regard  to  the  fourth  and  last  in- 
struction given  by  the  court: 

The  material  part  of  this  instruction  is, 
that  if  the  defendant  contracted  with  an  ex- 
perienced and  competent  excavator,  of  irood 
standing  in  his  business,  to  do  the  work,  he 
is  not  liable  in  damages  for  any  injury  which 
the  plaintiff  sustained  by  his  negligent  and 
unskillful  execution  of  it.  The  instmctioc 
is  evidently  designed  to  rest  upon  the  dis- 
tinction between  execution  of  work  bj  an 
independent  contractor,  and  an  agent  or 
servant.  Without  attempting  to  draw  the 
line  of  distinction,  which  is  not  always  well 
defined,  between  the  two  descriptions  of 
contract,  it  is  sufficient  to  say,  that  the  in- 
struction is  objectionable,  in  so  far  as  it 
decides  for  the  jury,  that  the  contract  was 
of  the  former  description.  Whether  the 
work  was  done  by  an  independent  and  re- 
sponsible contractor,  or  by  an  agent  or  serr- 
ant,    in  either  case  it   would  be  by  contract. 
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The  instruction  must  be  considered  in  con- 
nection with  the  evidence  which  was 
92  before  the  *jurT,  and  which  is  certified 
by  the  court.  That  evidence  tends  to 
ahow  that  the  work  was  not  undertaken  by 
a  contractor,  as  contradistinguished  from 
an  ai^ent,  or  servant,  or  latx>rer. 

There  is  a  class  of  men  whose  business  it 
is,  to  undertake  the   erection  of  buildings, 
or  other   works  for   reward.     Thev   do   not 
generally  propose  t6  do  the  work  in  person. 
They  are  not  always  competent.     They  may 
be  neither  bricklayers,  masons,  nor  carpen- 
ters, plumbers,  nor  painters,  nor  slaters ;  but 
they  are  contractors,  and  they  employ  brick- 
layersy  carpenters,  &c.,  to  do  the  work.     Or 
one  may  be   contractor   for  the  brick  work, 
and  another  for  the  carpenters'    work,    Ac, 
all   of    whom  expect  to  employ  agents  and 
laborers  to   execute    the  work.     They  who 
undertake  to  have  the  work  done  are   con- 
tractors, and  they  who  do  the  work  are  their 
servants  or  agents.     Perhaps   there  the  dis- 
tinction lies,  between  those  who  do  the  work 
and    those   who   contract   to  have  it  done. 
The  defendant  might  have  let  out  the  whole 
building,   ezrtavation,    foundation,   and  su- 
perstructure,   to  a  contractor,  or  he   might 
have  let  the  whole   work   of   building,  and 
reserved  to  himself  the  work  of  excavation 
and  preparation  for  the  foundation ;  and  in 
that  case  it  would  have  been  just  as  neces- 
sary  that   he   should  have  an   experienced 
laborer  to  do  the  work  of  excavation  as  if 
he  had  let  it  to  contract.     It  was  no  part  of 
the  main  work  which  the  defendant  had  in 
contemplation,    the   erection  of  a  building 
on  his  premises:  it  was  only  a  preparation 
for  it.     And  as  it  was  necessary  to  be  done 
with  caution  and  prudence,  as  it  might  en- 
danger his  neighbor's  property — and   as   it 
was  a  small  job — the   work  to  be  done  was 
inconsiderable  and  inexpensive,  but  the  de- 
fendant was    interested   in  having   it  done 
with  great  care,  and  would  be  therefore 
93       inclined  to  have  it  done  *under^  his 
own   supervision;    and    we    find    him 
contracting  directly  with    the   laborer   who 
did  the  work,  and  not  with   one  who  under- 
took it  as  a  responsible  contractor,   to  have 
it  done  under  his  own   supervision,    by   his 
agents  or  servants.     The  jury  might  well 
be  warranted  in  coming  to  the  conclusion, 
that   the  defendant  had  employed  the  man 
who  did  the  work,    as  his  agent  or  servant 
to  do  it  for  a  specified   price,   and  not  as  a 
responsible     contractor,    to    have    it    done 
through  his  agents   or  servants,   under  his 
direction  and  supervision.     The  fault  of  the 
instruction    is  that  it  excludes  that  conclu- 
sion,   though   the   jury    might    think     the 
evidence  warrants  it. 

But  another  obiection  fatal  to  the  in- 
struction is,  that  it  ignores  the  plaintiff's 
easement  of  support,  and  holds  that  the  de- 
fendant would  not  be  liable  in  damages  for 
any  injury  to  the  plaintiff's  building,  which 
was  caused  by  the  negligence  or  unskillful - 
ness  of  the  excavator  in  removing  the  sup- 
ports; which  involves  the  absurdity,  that 
though  the  defendant  was  responsible  for 
injury  to  the  plaintiff's  building  by  remov- 


ing the  supports  (she  being  entitled  to 
them),  though  every  care  and  precaution 
were  used  to  prevent  injury,  he  would  not 
be  liable  for  the  injury  if  the  supports  were 
negligently  removed  by  the  excavator  whom 
he  employed  to  remove  them.  The  court  is 
of  opinion  that  this  instruction  is  also  er- 
roneous. 

It  cannot  be  doubted  that  it  would  have 
been  competent  for  the  Circuit  court,  if  in 
reviewing  the  instructions  which  in  general 
are  given  without  much  time  for  reflection 
or  investigation  pending  the  jury  trial,  it 
should  have  been  satisfied  that  he  had  mis- 
taken the  law  and  misdirected  the  jury  in 
matters  which  had  a  material  and  important 
bearing  upon  the  issue,  and  had  most 
94  probably  influenced  its  verdict,  *upon 
that  ground  to  have  set  aside  the  ver- 
dict and  awarded  a  new  trial,  and  that  it 
would  have  been  his  duty  so  to  have  ruled. 
But  if  upon  that  review  the  court  below 
should  adhere  to  its  first  ruling,  and  hold 
that  the  instruction  was  rightly  given,  and 
refuse  to  set  aside  the  verdict  upon  that 
ground,  and  the  rulings  of  that  court  should 
by  a  bill  of  exceptions  thereto  be  brought 
under  the  review  of  the  appellate  tribunal, 
if  the  appellate  tribunal  should  be  of  opin- 
ion that  the  jury  had  been  misdirected,  and 
that  its  verdict  had  been  probably  influenced 
by  the  erroneous  instruction  to  the  prejudice 
of  the  exceptor,  and  that  the  court  of  trial 
had  erred  upon  that  ground  in  overruling 
the  motion  for  a  new  trial,  surely  it  would 
be  competent  for  the  appellate  court  to  re- 
verse the  judgment  for  that  cause,  and  to 
make  such  order  as  ought  to  have  t^en  made 
by  the  court  below.  This  conclusion  is  for- 
tified by  the  opinion  of  this  court  in  Bull's 
case.  14  Gratt.  613. 

The  court  is  therefore  of  opinion  to  reverse 
the  judgment  of  the  Circuit  court  with  costs, 
and  to  remand  the  cause  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  this  opinion. 

The  court  has  expressed  no  opinion  as  to 
the  demurrer  to  the  declaration,  nor  is  it 
necessary  to  do  so  now,  as  the  general  prin- 
ciples governing  the  case  have  been  laid 
down. 

There  is  one  defect  running  through  all 
the  counts,  that  whilst  they  allege  that  the 
common  grantor  in  the  conveyance  he  made 
to  Mary  Stevenson  of  the  piece  or  parcel  of 
his  land  which  he  did  not  convey  to  the  de- 
fendant, conveyed  the  right  to  join  the  ends 
of  the  defendant's  building,  neither  of  them 
allege  that  he  reserved  to  himself  the  said 
right  or  the  right  of  support  in  his  deed  of 
conveyance  to  the  defendant.  There  are 
also  other  defects  in  the  declaration 
96  of  a  *more  formal  character,  which 
the  court  will  not  decide  are  fatal  to 
it  upon  demurrer;  but  as  the  cause  will  be 
remanded  for  further  proceedings,  the  plain- 
tiff may  have  leave  to  amend  her  declara- 
tion if  she  desires  it. 

Staples,  J.  concurred  in  the  opinion  of 
Judge  Anderson,  with  the  exception  of  that 
portion  which  holds  that  the  owner  of  a 
building   defectively    constructed,  with  de- 
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fective  materials,  and  upon  an  insufficient 
foundation,  is  entitled  todamag^es,  resultini? 
from  an  excavation  upon  the  adjoining*  lot 
made  in  a  skillful  and  proper  manner.  He 
was  inclined  to  think  that  in  such  case  the 
owner  of  the  building  was  not  entitled  to 
any  damage  for  an  injury  resulting  from 
the  excavation. 

Judgment  reversed. 


96        ♦Young  by  &c.  v.  Barner  &  als. 

January  Term,  1876,  Rictamoiid. 
I.  WUIs—Evldence-TesUmentory Capacity— Experts* 

—In  controversies  touching  testamentary  ca- 
pacity, as  a  general  rule  the  eyldence  of  witnesses, 
unless  founded  on  fact,  except  In  the  case  of 
experU,  is  entiUed  to  but  little  welffht. 
a.  Same— Same— 5«me— Attesting  WltiieaMS.t— The 
evidence  of  the  attesting  witnesses  is  an  exception 
to  this  rule.  But  if  an  attestlnar  witness  to  a  will 
attempts  to  impeach  its  validity,  thouerh  his  evi- 
dence will  not  be  positively  rejected.  It  is  to  be 
received  with'the  most  scrupulous  jealousy. 

3.  Same— Same— Same— As  Evidenced  by  Provisions  of 
Will.t— In  all  questions  ot  testamentary  capacity, 
particularly  where  the  evidence  is  conflicting,  the 
courts  are  much  inclined  to  consider  the  disposi- 
tions contained  in  it.  If  these  be  in  themselves 
consistent  with  the  situation  of  the  testator— In 
conformity  with  his  affections  and  previous  decla- 
rations—if they  be  such  as  might  Justly  have  been 
expected,  this  is  said  to  be  of  Itself  persuasive  evi- 
dence of  testamentary  capacity. . 

4.  Same— Same— Same— Province  of  Jury.— The  jury 
are  the  proper  judges  of  the  weight  and  credit  due 
to  the  testimony  of  the  witnesses,  and  their  verdict, 
when  sanctioned,  as  in  this  case,  by  the  county 
and  circuit  judges  who  heard  the  evidence,  is 
entitled  to  the  highest  respect  in  the  appellate 
court.  In  such  a  case  the  deviation  from  the  proof 
must  be  very  plain  and  palpable  to  warrant  the 
interference  of  the  appellate  court. 

5.  Same  — Same— Same  — Presumption.  — If  the  wit^ 
nesses  to  a  will  are  dead,  or  if  there  is  a  failure  of 

Testameatary  Capacity— Evidence  of.— As   to  the 

admissibility  of  testimony  to  prove  the  capacity  of  a 
testator  in  making  a  will,  see  Whitelaw  v.  Sims,  90 
Va.  600, 10  S.  E.  Rep.  118.  where  the  court,  citing  the 
principal  case,  said:  "The  court  also  erred  in  ex- 
cluding the  opinions  of  witnesses  having  peculiar 
advantages  of  knowing  as  to  the  capacity  of  the 
testatrix.**  See  also,  Cheatham  v.  Hatcher,  80  Oratt 
66,  and  noU:  McMechen  v.  McMechen,  17  W.  Va.  884; 
Hartman  v.  Strickler,  88  Va.  888. 

tSame— Attesting  Witnesses.— The  testimony  of  an 
attesting  witness  against  the  validity  of  a  will  is 
received  with  jealousy  and  suspicion.  Cheatham  v. 
Hatcher.  80  Oratt  66,  and  note;  Tucker  v.  Sandidge. 
86  Va.  571,  8  S.  E.  Rep.  650. 

tSame— As  Evidenced  by  Provisions  of  Will.— In 
Hartman  v.  Strickler,  82  Va.  287.  citing  the  principal 
case,  the  court  says:  "Where  the  provisions  of  the 
will  accord  with  the  affections  and  previous  declara- 
tions of  the  testator,  and  are  such  as  might  have 
been  justly  expected,  that  is  persuasive  evidence 
both  of  testamentary  capacity  and  freedom  of 
action.**  See  also,  Martin  v.  Thayer.  37  W.  Va.  38, 
16  S.  E.  Rep.  488. 


recollection  on  their  part,  the  court  will  often  ^e- 
sume  (the  will  being  in  other  respecu  reg^Ur 
that  the  requirements  of  the  statute  have  bees 
complied  with  in  the  formal  execudoo  of  tke 
instrument. 

At  a  County  court  held   for  the  county  of 

Dinwiddle,     in    September    1874,    a   paper" 

writings  purporting*  to  be   the  will  of  Ifaij 

H.  Young*,  deceased,    waa  offered  for 

97  *probate,  when  the   coort,  on  its  own 
motion,  ordered  that   a  jury    be  urn- 

moned,  to  try  at  the  bar  of  the  conrt,  and  to 
ascertain  whether  any  and  if  any  how  mock 
of  what  was  offered,  was  or  was  not  the  vifl 
of  the  testatrix.  A  jury  having  been  es- 
panelled  and  having*  heard  the  evidence  of 
witnesses,  rendered  the  foUowinf^  venlict, 
viz:  **We  of  the  jury  find  this  the  will  of 
Mary  H.  Young: "  And  the  court  affirmed  the 
judg*ment.  Whereupon  the  said  will  wat 
proved  by  the  oaths  of  the  subscribing  wit- 
nesses thereto,  and  ordered  to  be  recorded  u 
the  true  last  will  of  Mary  H.  Young  deceased: 
And  thereupon  Wm.  F.  Barner,  the  father 
and  heir  at  law  of  the  testatrix,  in  opea 
court  prayed  an  appeal  as  of  rif^ht,  from  said 
decision,  to  the  Circuit  court  of  the  coontj 
of  Dinwiddle;  which  was  granted. 
The  will  is  as  follows: 

In  the  name  of  God  Amen.  I  Mary  H. 
Young*  being  of  sound  mind  but  infirm  bodj, 
do  make  this  my  last  will  and  testament 
I  wish  my  executor  hereafter  named,  to  ^j 
all  my  just  debts  in  the  first  place. 

I  loan  to  my  nephew  Drurr  Young,  mj 
adopted  child,  my  land  and  its  prooeedt 
during*  his  natural  life,  my  said  executor  to 
manage  the  same  until  he  obtains  his  ma- 
jority. Should  he  die  before  coming  of  a^ 
or  after,  I  give  and  bequeath  my  land  to  mj 
brothers. 

The  residue  of  my  estate  I  lend  to  mj 
mother  so  long  as  she  lives«  and  at  her  death 
I  give  it  to  my  «isters. 

I  appoint  my  father,   Wm.    F.   Barner,  to 

be   my   executor   and  administrator  offliT 

estate,   and   request  the  court  not  to  end 

him  to  give  any  security  for  the  aane. 

98  *6iven  under  my  hand  and  seal  thii 
13th  day   of  June   eighteen   hundred 

and  seventy-four. 

M.  H.  Young       Seal. 
In  presence  of 
Caroline  Hamilton, 
Tempe  Boisseau, 
C.  G.  Zehmur. 

The  case  came  on  to  be  heard  in  the  Cir- 
cuit court  in  November  1874«  when  six  wit- 
nesses were  examined,  and  their  testimony 
was  taken  down  as  it  was  given  by  a  peraoo 
appointed  by  the  court.  From  this  testi- 
mony it  appears  that  two  questions  were 
involved  in  the  case.  The  first  was,  whether 
Mrs.  Young  was  capable  of  making  a  will 
when  she  signed  the  paper;  and  second. 
whether  the  witnesses  attested  in  the  pres* 
ence  of  the  testatrix. 

The  will  .was  prepared  bv  Dr.  C.  G.  Zeh- 
mur,  her  attending  physician,  and  was 
signed  by  Mrs.  Young  a  very  short  time 
before  her  death.     She  was  a  widow  witbost 


/ 


402 


27  GRATT. 


Young  by  &c.  v.  Barker  &  ai.s. 


99,  100,  101 


children,  had  adopted  the  tx>y  to  whom  she 
gives  her  land  for  his  life,  and  was  mach 
attached  to  him,  and  she  left  a  father, 
mother,  and  eight  brothers  and  sisters. 

It  appears  that  some  person  present  sug- 
gested to  Mrs.  Young  to  make  a  will,  and 
that  Dr.  Zehmur  suggested  that  a  nuncupa- 
tive will  was  not  legal.  It  was  then  pro- 
posed to  send  for  Mr.  Epes  to  get  him  to 
write  her  will ;  but  after  the  messenger  left, 
the  Dr.  thinking  that  she  would  not  live 
long-  enough  for  Mr.  Epes  to  get  there,  pro- 
posed to  write  it.  There  were  several  per- 
sons present  who  made  suggestions  to  her 
as  to  how  she  should  dispose  of  her  property ; 
though  these  suggestions  were  not 
99  made  bj  any  person  to  whom  *any- 
thing  was  given  by  the  will.  Dr. 
Zehmur  says — ^I  gathered  more  from  what 
she  said  to  her  friends  how  she  wanted  the 
will  written  than  from  any  express  state- 
ment from  her.  Had  no  suggestions  been 
made  to  her  she  was  competent. 

Having  understood,  as  he  supposed,  what 
were  her  wishes.  Dr.  Zehmur  went  into  the 
dining  room,  and  there  prepared  the  paper. 
Whilst  he  was  absent  she  spoke  of  having 
paid  two  servants  some  money  which  she 
haul  not  set  down ;  and  that  another  servant 
had  got  some  com. 

On  the  question  of  the  capacity  of  the 
testatrix  at  the  time  of  her  signing  the 
paper.  Dr.  Zehmur  says — '*I  carried  it  to 
her  aifter  writing  it,  and  read  it  to  her; 
found  she  was  sinking  fast.  After  reading 
it  to  her,  from  her  dullness  I  suspected  that 
she  did  not  understand  what  I  read,  and 
presented  it  to  her,  and  told  her  to  read  it 
for  herself.  She  took  and  glanced  at  it,  and 
without  reading  it  commenced  signing  it, 
and  I  saw  her  making  marks  down,  and 
thinking  she  intended  signing  her  initials, 
told  her  that  would  not  do.  She  only  made 
three  straight  marks  for  the  letter  M.  My 
impression  is  I  gave  her  the  pen.  I  told 
her  where  to  sign  her  name.  When  the 
paper  was  handed  to  her  I  do  not  think  she 
had  an  intelligent  understanding  of  the 
contents  of  the  paper,  but  she  knew  it  was  a 
will. ' ' 

Miss  Boisseau  was  present  when  the  will 
was  read  by  Dr.  Zehmur  to  Mrs.  Young: 
did  not  hear  her  say  a  word ;  did  not  see 
her  notice  it  at  all. 

Mrs.  Hamilton  says — When  I  was  re- 
quested by  Dr.  Zehmur  to  sign  the  will  I 
did  so  reluctantly,  because  it  was  so  different 
from  what  I  had  heard  her  say  in  health 
how  she  would  dispose  of  what  little  she 
had.  When  the  witnesses  signed  the 
IOC  paper  I  think  she  was  *very  nearly 
gone.  She  said  she  could  not  see  us 
all.  She  spoke  in  monosyllables,  but  she 
recog-nized  me.  When  Dr.  Zehmur  read  the 
will  and  handed  it  to  her,  she  neither  by 
word  or  gesture  signified  her  assent  to  it. 

Upon  the  question  whether  the  witnesses 
attested  in  the  presence  of  the  testatrix,  there 
was  no  doubt  that  Mrs.  Hamilton  attested 
in  the  porch  out  of  sight  of  the  testatrix; 
Miss  Boisseau  attested  it  in  the  door  between 
the    porch   and   the   chamber  in   which  the 


testatrix  was  lying,  and  might  have  been 
seen  by  her.  The  doubt  was  as  to  where 
Dr.  Zehmur  attested  it.  He  says — Before 
she  signed  the  will  I  requested  all  to  leave 
the  room  except  the  witnesses.  Her  mother, 
I  think,  held  her  up  in  bed,  and  a  book  was 
handed  her  to  sign  the  will  upon.  After 
signing  it  I  took  the  will  and  presented  it 
to  the  witnesses  with  the  book.  The  sub^ 
scribing  witnesses  were  present  when  she 
signed  the  will.  ♦  *  i  cannot  tell  where 
I  signed  it.  I  thought  I  signed  it  at  the 
side-table;  that  was  more  convenient  than 
anything  else  I  saw  in  the  room.  Until  I 
came  here  I  thought  I  signed  first  of  the 
witnesses,  but  I  find  I  signed  last.  From 
the  manner  in  which  my  name  is  signed  it 
most  have  been  on  something  firm.  I  could 
not  have  signed  as  I  did  unless  I  had  some- 
thing firm  to  write  on.  I  cannot  say  whether 
I  was  in  or  out  of  the  room  when  I  signed 
the  will;  my  impression  is  I  was  in  the 
room.  I  knew  it  was  necessary  that  the 
testatrix  should  sign  in  the  presence  of 
the  witnesses,  but  I  did  not  know  that  the 
witnesses  should  sign  ifi  the  presence  of 
the  testatrix.  *  *  The  witnesses  signed 
it  a  very  few  seconds  after  she  signed  it.  I 
have  no  recollection  of  when  I  signed  the 
will.  I  do  not  remember  whether  or  not  I 
asked  the  witnesses  to  step  into  the  porch. 
Miss  Boisseau  had  no  idea  where  Dr. 
101  Zehmur  signed  '"'the  will.  Mrs.  Ham- 
ilton says — I  was  in  the  piazza  when 
I  signed  it.  I  think  Dr.  Zehmur  signed  it 
either  in  the  porch  or  in  the  dining  room. 
I  could  almost  declare  positively  that  Dr. 
Zehmur  did  not  sign  it  in  the  parlor,  the 
room  in  which  Mrs.  Young  was.  *  *  There 
was  not  a  table  in  the  room  sufficiently 
large  for  him  to  sign  upon ;  I  mean  with 
sufficient  room  upon  it.  The  table  in  the 
room  was  filled  with  vials,  glasses,  lamp, 
&c.  After  signing  it,  Dr.  Zehmur  brought 
the  paper  in  the  room  and  offered  it  to  Mrs. 
Barner,  and  told  her  she  was  the  proper 
person  to  keep  it.  Where  he  did  sign  it  I 
am  not  prepared  to  say.  He  might  have 
signed  it  near  the  door,  where  she,  Mrs. 
Young,  could  have  seen  him,  but  I  do  not 
think  she  could.  Dr.  Zehmur  did  not  sicrn 
it  in  the  sick-room. 

Mrs.  J.  W.  Young  says — I  was  present 
when  the  testatrix  signed  the  will.  When 
Dr.  Zehmur  requested  all  but  the  witnesses 
to  leave,  I  remained.  '^  *  I  saw  Miss 
Tempe  Boisseau  sign  her  name  in  the  door; 
saw  Dr.  Zehmur  standing  at  the  side-table 
in  the  room,  with  paper,  pen  and  ink  in  his 
hands;  do  not  know  whether  he  signed  it 
or  not.  The  table  was  a  small  table,  and 
there  was  a  lamp  on  it. 

The  evidence  having  be^n  introduced,  and 
the  cause  fully  argued,  the  court  was  of 
opinion,  that  it  was  not  necessary  to  decide 
upon  the  testamentary  capacity  of  the  said 
Mrs.  Mary  H.  Young;  but  if  it  was,  and 
this  was  the  only  question  in  the  cause,  then 
upon  the  evidence,  and  drawing  the  proper 
legal  presumptions  in  such  cases,  the  court 
was  inclined  to  think  the  paper  writing 
aforesaid  ought  to  be    admitted   to  probate 
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as    her   will.     But    beinf^   of   opinion    that 

though  the  evidence  clearly  shows  that  Mrs. 

Toung  signed  the  will  in  the  presence  of  all 

three   of   the  subscribing   witnesses, 

102  *and   that    all  of   them   were  present 
together   at    said     signing    by    Mrs. 

Young ;  yet  the  evidence  does  not  show  that 
more  than  one  witness,  viz:  Miss  Tempe 
Boisseau,  signed  the  will  as  a  witness  in 
the  presence  of  the  testatrix,  and  there  was 
no  evidence  that  either  this  witness  or  any 
of  the  others  were  requested  by  the  deceased 
to  attest  said  paper  as  her  will.  And  though 
the  court  does  not  base  its  judgment  upon 
this  last  fact,  yet  it  is  a  pregnant  circum- 
stance in  the  case:  and  for  these  reasons 
the  court,  reversing  the  judgment  of  the 
County  court,  refused  to  admit  to  probate 
the  paper  writing  aforesaid.  To  which 
opinion  of  the  court,  tl^e  appellant  Drury  F. 
Young,  by  his  next  friend,  excepted;  and 
applied  to  this  court  for  a  supersedeas; 
which  was  awarded. 

Bernard  and  Gregory,  for  the  appellant. 

Collier,  Budd  and  Eppes,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  as  to  the  probate  of 
a  will.  It  involves  two  questions,  one  of 
testamentary  capacity,  and  the  other  relat- 
ing to  the  formal  execution  of  the  instru- 
ment. A  iury  was  empanelled  in  the  County 
court,  and  a  verdict  rendered  in  favor  of 
the  will ;  which  was  approved  by  the  pre- 
siding judge.  An  appeal  was  taken  to  the 
Circuit  court.  The  judge  of  that  court, 
after  hearing  the  evidence,  was  inclined  to 
think  that  the  testatrix  was  possessed  of 
sufficient  testamentary  capacity:  he  how- 
ever held  that  the  writing  was  not  executed 
in  accordance  with  the  requirements  of  the 
statute;  and  for  that  reason  refused  to 
admit  the  will  to  probate.  From  that  de- 
cision an  appeal  was  taken  to  this  court. 
The  case  has  been  argued  here,   both 

103  *4ipoj3  the  question  of  testamentary  ca- 
pacity, and  that  of  the  formal  execu- 
tion of  the  instrument.     It   must    therefore 
be  considered  by  us  in  both  aspects. 

In  controversies  touching  testamentary 
capacity,  the  evidence  being  a  mere  matter 
of  opinion,  is  generally  of  a  conflicting 
character. 

As  a  general  rule  such  evidence  unless 
founded  on  facts,  except  in  the  case  of  ex- 
perts, has  but  little  weight  with  the  courts 
and  juries.  An  exception  to  this  rule  is 
allowed  as  to  the  subscribing  witnesses,  who 
are  regarded  in  the  law  as  placed  around 
the  testator  to  guard  against  fraud,  and  to 
ascertain  and  to  judge  of  his  capacity. 

But  it  is  also  held  upon  good  authority, 
that  a  person  who  signs  his  name  as  a  wit- 
ness to  a  will,  by  his  act  of  attestation 
solemnly  testifies  to  the  sanity  of  the  tes- 
tator. If  he  afterwards  attempts  to  impeach 
the  validity  of  the  will  his  evidence  is  not 
to  be  positively  rejected;  but  it  is  to  be  re- 
ceived with  the   most   scrupulous   jealousy. 


1  Jarman  on   Wills   77,   and  cases  dted  a 
note  1. 

In  all  questions  of  testamentary  capidtj, 
particularly  where  the  evidence  is  oonflkt- 
ing,  the  courts  are  inclined  much  to couidcr 
the  dispositions  contained  in  the  wilL  H 
such  dispositions  be  in  themselves  consisteit 
with  the  situation  of  the  testator,  in  oos- 
formity  with  his  affections  and  preriooi 
declarations — if  they  be  such  as  might  jiidy 
have  been  expected — this  is  itself  said  tote 
persuasive  evidence  of  testamentary  cav- 
ity. The  rationality  of  the  act  goes  to  shev 
the  reason  of  the  person.  This  role  hat 
been  repeatedly  applied  in  the  Enf^lish 
courts  in  cases  of  doubtful  capacity  fnm 
age  or  sickness.  1  Jarman,  page  82,  note. 

In  the  case  before  us,  the  testatxiz 
104     had  no  children  *of  her  own,  but  ibe 

had  an  adopted  son,  a  nepheir,  to 
whom  she  was  greatly  attached.  To  bin 
she  gave  her  real  estate  for  life,  and  at  bti 
death  it  was  to  pass  in  fee  to  her  brothen. 
The  residue  of  her  property  she  gave  to  her 
mother  for  life,  and  then  in  fee  to  the  tit- 
ters of  the  testatrix.  One  of  the  witnea«i 
states  that  these  provisions  are  differcit 
from  what  he  heard  the  testatrix  saj  a 
health  she  intended  to  make.  What  thit 
disposition  was  we  are  not  told.  Bat  to 
whom  could  she  have  given  her  estate  wan 
deserving  her  just  regard  and  bounty  this 
these  devisees,  her  adopted  son,  mother, 
brothers  and  sisters.  It  is  true  her  father 
was  also  living  at  the  time,  but  he,  of 
course,  receives  the  benefit  of  the  beqaest 
made  to  the  mother.  A  will  containinc 
provisions  so  just  in  themselves,  lo 
thoughtful,  is  very  persuasive  evidence  of  a 
disposing  mind  and  memory.  It  is  vcn 
true,  as  counsel  have  insisted,  that  sa;- 
gestions  were  made  at  the  time  by  persooi 
in  the  room  to  the  testatrix  as  to  the  objecti 
of  her  bounty ;  but  it  is  equally  true  that 
no  suggestions  were  made  by  any  one  who 
is  provided  for  in  the  will,  and  that  all  the 
provisions  are  in  conformity  with  the  di- 
rections given  by  the  testatrix  herself.  Bcr 
declarations,  her  recollection  of  money  she 
had  paid  two  of  her  servants,  and  of  graia 
gotten 'by  another,  occurring  whilst  the  will 
was  being  prepared,  show  that  she  was  of 
disposing  mind  and  memory,  downtowithis 
a  few  moments  of  the  execution  of  the  will 
When  the  various  provisions  were  raA  ofV 
to  her,  she  was  raised  in  her  bed  and  sigied 
her  name  without  hesitation  or  serions  dif- 
ficulty. There  is  nothing,  certainly  nothiic 
positive  or  reliable,  to  show  that  at  that 
time,  or  at  the  time  of  the  attestation  of 
the  witnesses,  she  was  not  fully  consckMi 
of  all   that  was   t>eing  done  by  henelf  and 

them. 
106        *It  is  unnecessary  however  to  eater 

into  a  minute  discussion  of  the  evi* 
dence.  Upon  well  settled  principles  the  jart 
were  the  proper  judges  of  the  wciffht  and 
credit  due  to  the  testimony  of  the  witaetfei) 
and  their  verdict  when  sanctioned  hrthe 
two  judges  who  heard  the  evidence,  isO' 
titled  to  the  highest  respect  in  this  ooatt 
In  such  case  the  deviation    from   the  ftod 
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nrast  be  very  plain  and  palpable  to  warrant 
the  interference  of  an  appellate  court.  Jes- 
ace  V.  Parker's  adm'rs,  6  Gratt.  57;  Greer 
▼.  Greer's  adm'r,  9  Gratt.  330;  Dudleys  v. 
Dudley's  adm'r,  3  L,eigh  471,  484. 

The  next  point  for  consideration  is  the 
question  of  the  due  execution  of  the  instru- 
ment. Upon  this  point,  as  upon  that  of  the 
testamentary  capacity,  the  decision'  of  the 
lower  court  is  of  course  entitled  to  the  great- 
est respect ;  but  the  force  of  that  considera- 
tion is  much  diminished  by  the  fact  that 
the  verdict  and  judgment  in  the  County 
ooort  were  reversed  by  the  circuit  judg'e 
upon  the  question  of  the  formal  execution 
of  the  will.  The  matter  is  therefore  before 
us  in  a  great  measure  unaffected  by  the 
i  weight  gfenerally  due  to  the  opinion  of  the 
;    trying"  court. 

Our  statute  prescribes  that  the  witnesses 
shall  subscribe  the  will  in  the  presence  of 
the  testator;  but  no  form  of  attestation 
shall  be  necessary.  The  cases  do  not  very 
accurately  define  what  is  meant  by  the 
■  phrase  ''in  the  presence  of  the  testator." 
Upon  this  subject  the  judges  of  this  court 
have  held  very  conflicting'  opinions.  Neil 
et  als.  V.  Neil,  1  I#eigh  6 ;  Moore  v.  Moore's 
ex'or,  8  Gratt.  307;  Sturdivant  v.  Birchctt, 
10  Gratt.  67;  Nock  v.  NocJe's  ex'ors,  10 
GraU.  106. 

But  whatever  may  have  been  the  conflict 
of  opinion  upon  other  points,  it  is  well  set- 
tled that  though  the  attestation  of  the  wit- 
nesses is  in  a  different  room,  and  even  in 
a  different  house,  it  is  good  as  being 
106  in  the  *presence  of  the  testator,  if 
within  the  range  of  his  vision,  so  that 
he  mig-ht  have  seen  it.  It  is  not  necessary 
that  he  should  actually  have  seen  the  attes- 
tation. It  is  sufficient  that  he  might  have 
seen  it  if  he  chose  to  do  so.  Casson  v. 
Dade,  1  Bro.  C.  C.  69. 

Another  rule  is  equally  well  settled ;  and 
that  is  when  the  attestation  is  in  the  same 
room  with  the  testator,  it  is  presumed  to 
have  been  made  in  his  presence  until  it  ap- 
pears that  he  could  not  have  seen  it.  If  the 
witnesses  to  the  will  are  dead,  or  if  there  is 
failure  of  recollection  on  their  part,  the 
court  will  often  presume  (the  will  being  in 
other  respects  regular)  that  the  requirements 
of  the  statute  have  been  complied  with  in 
the  formal  execution  of  the  instrument. 
8nch  presumptions  are  absolutely  essential 
to  the  protection  of  property  and  the  secur- 
ity of  titles.  Were  it  otherwise  the  most 
important  and  solemn  instruments  would 
often  fail  to  take  eflect  by  the  death,  or 
from  the  mere  failure  of  attesting  witnesses 
—real  or  assumed — to  recall  each  and  every 
formality  presented  for  the  execution  of 
testamentary  papers. 

Bearing*  these  principles  in  mind,  we  may 
easily  determine  whether  the  paper  offered 
as  a  will  is  sufiiciently  proved  to  justify  its 
admission  to  probate.  There  are  three  sub- 
scribing* witnesses.  It  is  certain  that  one 
of  them  did  sign,  and  another  did  not  sign, 
in  the  presence  of  the  testatrix.  The  real 
difficulty  is  in  respect  to  the  third  witness. 
'      This  witness  is  Dr.  Zehmur,  the  attending 


physician,  and  the  draftsman  of  the  will. 
He  went  out  of  the  room  in  which  the  tes- 
tatrix was  lying  into  a  porch,  and  from  the 
porch  into  the  dining  room,  where  there 
was  a  table,  upon  which  he  wrote  the  will. 
He  then  returned  to  the  sick  room  with  the 
pen  and  ink  and  paper  in  his  hand.  The 
testatrix  having  signed   in  the  pres- 

107  ence  of  the   witnesses,  *one  of   those 
then  went  into  the  porch   out   of   the 

range  of  the  testatrix's  vision,  and  sub- 
scribed her  name;  the  second  signed  while 
standing  in  the  doorway,  with  the  paper 
resting  upon  the  door-facing.  Where  then 
did  Dr.  Zehmur  make  his  attestation?  His 
statement  is,  "I  cannot  tell  where  I  signed 
the  will.  I  thought  I  sig'ned  it  at  the  side- 
table;  that  was  more  convenient  than  any- 
thing I  saw  in  the  room.  Until  I  came  here 
I  thought  I  signed  first  of  the  witnesses; 
but  I  find  that  I  signed  last."  Again  he 
says:  "I  can't  say  whether  I  was  in  or  out 
of  the  room  when  I  signed  the  will.  My 
impression  is,  that  I  was  in  the  room."  It 
is  impossible  to  read  the  testimony  of  this 
witness  without  feeling  that  the  witness 
had  originally  a  very  strong  conviction  upon 
his  mind  that  he  had  subscribed  the  will  in 
the  same  room  with  the  testatrix.  This 
conviction,  it  is  obvious,  was  not  in  any 
degree  lessened  by  his  own  reflections,  but 
by  the  statements  of  others;  conversations 
and  discussions  doubtless  occurring  in  his 
presence  before  the  trial  in  the  Circuit 
court.  The  evidence  of  Mrs.  Hamilton,  it 
is  highly  probable,  had  much  to  do  in  cre- 
ating the  doubt  at  the  time  of  the  trial  upon 
the  mind  of  the  witness  in  respect  to  his 
locality.  She  says:  *'I  think  Dr.  Zehmur 
signed  either  in  the  porch  or  in  the  dining* 
room."  But  she  gives  no  satisfactory  rea- 
son for  this  opinion.  It  is  at  best  a  mere 
conjecture.  Again  she  says:  **I  could  al- 
most declare  positively  that  he  did  not  sign 
in  the  parlor. ' '  One  of  th^  reasons  assigned 
for  this  opinion  is,  that  she  and  Miss  Bois- 
seau  did  not  see  him  sign,  as  they  would, 
had  he  been  in  the  room  at  the  time  of  his 
attestation.  It  is  however  much  more  prob- 
able that  their  whole  attention  was  en- 
grossed with  the  dying  friend  before  them, 
than  the  act  (unimportant  to  them)  of 
subscribing   a    paper    by    a   witness. 

108  *They  might,  or  might  not,  have  seen 
the  signing;  it    is   impossible  to  say. 

The  other  reason  given  by  Mrs.  Hamilton 
for  her  opinion  is,  that  there  was  no  con- 
venient place  in  the  room  for  writing;  as 
the  only  table  in  it  was  covered  with  vials 
and  bottles." 

But  Dr.  Zehmur  does  not  concur  with  Mrs. 
Hamilton  as  to  the  side-table.  He  says,  *'I 
thought  I  signed  it  at  the  side-table;  that 
was  more  convenient  than  anything  else  I 
saw  in  the  room."  It  is  apparent  through- 
out that  Dr.  Zehmur,  thougli  much  im- 
pressed with  the  somewhat  positive  declara- 
tions of  Mrs.  Hamilton,  still  adhered  to  his 
original  convictions,  that  he  attested  the 
will  in  the  room  in  which  the  testatrix  was 
lying.  And  his  recollection  is  to  some  ex- 
tent confirmed  by  Mrs.  Young,  another  wit- 
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ness,  who  says :  "I  saw  Miss  Tempe  Bois- 
seau  sif^n  her  name  in  the  door ;  I  saw  Dr. 
Zehmur  standing  at  the  side-table  in  the 
room  with  pen  and  ink  and  paper  in  his 
hands."  The  most  just  and  reasonable  in- 
ference from  all  the  evidence  is,  that  Mrs. 
Hamilton  having  signed  the  will  in  the 
porch,  handed  it  to  Miss  Boisseau,  who 
signed  while  standing  in  the  door-way,  and 
then  delivered  it  to  Dr.  Zehmur,  who  signed 
in  the  room  where  all  the  parties  were  then 
present. 

Be  this  as  it  may,  we  have  here  the  strong 
impression  of  the  subscribing  witness  one 
way,  the  negative  testimony  of  another 
witness  another  way.  We  have  the  opinion 
of  the  circuit  judge  giving  the  greatest 
weight  to  the  negative  testimony,  the  ver- 
dict of  the  iury  and  the  judgment  of  the 
county  judge  maintaining  the  subscribing 
witness,  when  the  events  were  fresher  in 
the  recollection  of  all  the  witnesses.  How 
ought  an  appellate  court  to  decide  under 
such  circumstances?  Surely  every  reason- 
able presumption  ought  to  be  made  in 
109  favor  of  the  proper  execution  *of  the 
will;  a  will  just  and  beneficent  in 
all  its  provisions,  and  as  to  which  there  is 
not  a  suggestion  or  even  a  hint  of  fraud, 
undue  influence,  or  unfair  dealing. 

For  these  reasons  the  judgment  of  the 
Circuit  court  must  be  reversed,  and  that  of 
the  County  court  afiirmed. 

Anderson,  J.,  was    in   great  doubt   as  to 

the  sanitv  of  the  testatrix  when  she  signed 

the  will,  and  whether  the   witness  Zehmur 

.  signed    in    her  presence ;  but   he  yielded  to 

the  views  of  the  court. 

Judgment  of  the  Circuit  court  reversed ; 
and  judgment  of  the  County  court  affirmed. 


110      *Miller'8  Ex'orv.  The  Commonwealth. 
Barrett's  Adm 'rs  v.  The  Commonwealth. 

January  Term,  1876,  Richmond. 

I.. CofporattoiM~"Perfon5'*  In  Statutes*  —  Corpora- 
tions are  included  under  the  term  "persons"  in  a 
statute,  unless  they  are  exempted  by  its  terms,  or 
by  the  nature  of  the  subject  to  which  the  statute 
relates. 

9.  Same— Taxation— Collatend  Inherltaocce.— Corpora- 
tions are  included  in  the  act  of  1807,  ch.  64,  S  8,  Sess. 
Acts  1866-67,  imposing  a  tax  on  collateral  inherit- 
ances. 


*Cofporatioii5— "Person «**  In  Statutes.— "Wherever 
the  ffoverninff  principle  is  taxation,  the  term  'per- 
sons' in  a  statute  has  been  held  to  include  corpora- 
tions: and,  under  the  assessment  and  tax  laws, 
corporations  are  assessed  and  taxed,  although  the 
word  persons  is  used  therein,  and  corporation  is  not 
mentioned."  Crafford  v.  Supervisors,  87  Va.  116.  12 
S.  E.  Rep.  147.  See  also.  Stribbllnar  v.  Bank.  6  Rand. 
180:  U.  S.  V.  Bank.  1  Rob.  660;  B.  &  O.  R.  R.  Co.  v. 
Gallahue,  14  Gratt  568:  Va.  Code,  {  5,  thirteenth  sub. ; 
City  of  Lynchburg  v.  N.  &  W.  R.  R.  Co.,  80  Va.  247; 
W.  U.  Tel.  Co.  V.  City  of  Richmond,  26  Gratt.  1,  and 
note. 


3.  Same  — 5ame— Same— Charitable 

Thouffh  the  statute  exempts  from  taxaUca  the 
property  of  orphan  asylums  and  otber  diaiit^ife 
institutions,  this  exemption  does  not  indnde  a  tiz 
on  a  devise  or  bequest  of  property  to  such  issiiti- 
tlons. 

Samuel  Miller,  of  the  county  of  CampbelU 
died  in  March  1869.  He  left  a  very  lai^ 
estate,  and  bj  his  will,  among:  other  In- 
quests, he  gave  to  the  I^ynchbnrg  Femak 
Orphan  Asylum,  a  large  amount  of  public 
bonds  and  a  tract  of  land ;  and  the  residiie 
of  his  estate,  not  before  disposed  of,  he 
gave  to  the  county  of  Albemarle,  for  tke 
purpose  of  establishing  a  school  for  the  edu- 
cation of  poor  orphan  white  children. 

William  Barrett,  of  the  city  of  Richmond, 
died  in  January  1871;  and  he  also  left  a 
large  estate.  By  his  will,  after  a  gitit 
many  legacies  to  individuals,  he  gave  the 
residuum  of  his  estate  to  be  equally  shared, 
by  the  Richmond  Male  Orphan  Asylum,  The 
Female  Humane  Association  of  Richmond, 
and  The  St.  Paul's  Church  Home.  All  of 
these  were  incorporated  institationi. 
Ill  *The    question    whether    these  be- 

quests were  subject  to  the  tax  on  col- 
lateral inheritances  having  been  made,  it 
was  agreed  by  the  parties  that  it  should  be 
submitted  to  the  decision  of  the  courts ;  asd 
accordingly  motions  were  made  in  the  Ch*- 
cuit  court  of  the  city  of  Richmond,  by  tiie 
Attorney  Greneral,  against  the  ezecatorof 
Miller  and  the  administrators  with  the  will 
annexed  of  >Barrett,  for  the  amount  of  the 
tax  on  these  legacies.  The  motions  came 
on  to  be  heard  on  the  3d  and  7th  of  April 
1875,  when  the  court  rendered  judgment  is 
favor  of  the  Commonwealth  in  both  cases. 
And  thereupon  the  defendants  applied  for 
writs  of  supersedeas;  which  were   awarded. 

The  cases  were  argued  by  Stiles,  Gen'l 
Early,  Craighill,  Meredith,  Wm.  J.  Robcft- 
son,  and  Grattan,  for  the  appellants,  and 
the  Attorney  General,  for  the  Commoti- 
wealth. 

Christian,  J.  These  two  cases  were  faeud 
together.  They  involve  precisely  the  same, 
and  a  single  question,  to  wit:  whether  cer- 
tain legacies  which  were  bequeathed  by  the 
testators,  Wm.  Barrett  and  Samuel  Bfiller, 
are  subject  to  the  tR:x/  imposed  by  law  vpoo 
what  is  known  as  collateral  inheritances. 

In  the  first  named  case  the  legatees  are 
three  orphan  asylums  located  in  the  city  of 
Richmond.  In  the  other,  the  legacies  be- 
queathed by  the  will  of  Samuel  Miller  are, 
one  to  the  Lynchburg  Female  Orphan  Asy- 
lum, and  the  other  to  the  Board  of  the  Lit- 
erary Fund,  '*to  establish  a  school  in  the 
county  of  Albemarle  for  the  education  of  as 


*5ame — Taxation  ~  Collateral 
table  liistitntlons.~That  such  succession  tax  is  not  a 
"tax  on  property/' and  hence  does  not  faUwitUi 
the  statute  exemptluff  charitable  institutloos  froa 
taxations,  see  Schoolfleld  ▼.  City  of  I4yncl1barr.It 
Va.  371;  Peters  v.  City  of  Lynchburff,  79  Va.  Ml  Is 
both  of  which  cases  tlie  principal  case  is  dted.  R  ii 
also  approved  by  the  supreme  court  of  the  UUifiei 
States  in  Plummer  v.  Ooler.  178  U.  S.  1I&.  XI  Sopt.  CL 
Rep.  820. 
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many  poor  orphan  children  and  other  white 
children,    residents   of   the    county,  as   the 
profits  and  income  of   the  fund  so  devised 
will  admit  of  or  compass." 

112  *It  is  conceded    £hat   in  both  cases 
the  legacies  are   bequeathed  to  corpo- 
rations, and  in  both  cases  these  corporations 
axe  charitable  institutions. 

The  proceeding  in  the  Circuit  court  was, 
l>y  motion  of  the  Attorney  General,  without 
any  formal  pleadings ;  and  that  court  gave 
jndgrment  for  the  commonwealth  for  the 
amonnt  of  the  tax  imposed  by  law.  To 
^which  judgment  a  writ  of  error  was  awarded 
by  this  court. 

These  judgments  are  assailed  here  upon 
two  grounds:  1st.  That  the  legatees  being- 
corporations  are  not  within  the  terms  of  the 
section  of  the  act  imposing  a  tax  upon  col- 
lateral inheritances;  and  2d,  if  within  the 
terms  of  the  act,  these  legatees  are  exempted 
under  that  provision  of  the  statute  which 
exempts  from  taxation  "all  personal  prop- 
erty belonging  to  orphan  asylums  or  other 
charitable  institutions. ' ' 

Upon  the  first  proposition  that  corpora- 
tions are  not,  but  only  natural  persons  are, 
included  within  the  terms  of  the  act  impos- 
ing a  tax  upon  collateral  inheritances,  it 
becomes  necessary  to  trace  somewhat  in 
detail  the  legislation  on  this  subject. 

The  first  act  on  the  subject  was  passed  on 
the  6th  February  1844,  and  provided  as  fol- 
lows: "All  estate  real,  personal  and  mixed, 
"*of  ever  kind  whatsoever,  passing  from 
"every  person  who  may  die  seized  or  pos- 
'^sessed  of  such  estate,  being  within  this 
''commonwealth  either  by  will  or  under  the 
••intestate  laws  thereof,  to  any  person  or 
"persons  or  to  t>odies  politic  and  corporate 
••in  trust  or  otherwise,  other  than  to  or  for 
•'the  nse  of  a  father,  mother,  husband,  wife, 
* 'brother,  sister,  children  or  lineal  descend- 
••ants  bom  in  lawful  wedlock,  shall  be  and 
"they  are  hereby  made  subject  to  a  tax  or 
••duty  imposed  by  law,  on  every  hundred 
"dollars   of   the    clear  value  thereof, 

113  "and  *at  and  after  the  same  rate  for 
"any  less  amount,  to  be   paid   to  the 

••use  of  the   commonwealth."     Seas.    Acts 
1843-'44,  p.  9  Sec.  1. 

Until  the  Code  of  1849  this  phraseology 
was  used:  "to  any  person  or  persons  or  to 
bpdies  politic  or  corporate,  in  trust  or  other- 
wise, other  than  to  or  for  the  use  of  a  father 
&c.  Ac.*'  In  that  Code  the  words  "bodies 
politic  or  corporate**  were  omitted,  and  the 
law  taxing  collateral  inheritances  was  en- 
acted in  the  following  form:  ch.  39,  I  6, 
Code  1849:  "When  any  estate  within  this 
commonwealth,  of  any  decedent  shall  pass 
under  his  will  or  the  laws  regulating  de- 
scents and  distributions,  to  any  other  person 
or  to  any  other  use,  than  to  or  for  the  use 
of  the  father,  mother,  husband,  .wife, 
brother,  sister  or  lineal  descendant  of  such 
decedent,  the  estate  so  passing,  if  of  greater 
value  than  two  hundred  and  fifty  dollars, 
shall  be  subject  to  a  tax  of  a  certain  per 
cent. "  The  act  continued  in  this  form  until 
the  session  of  1855-'6,  when  this  tax  upon 
collateral    inheritances    was    omitted    from 


the  tax  law ;  which  omission  was  declared 
.by  this  court  in  Fox's  adm*r  v.  Common- 
wealth, 16  Gratt.  1,  to  operate  as  a  repeal 
of  the  statute  imposing  such  tax. 

The  law  creating*  this  tax  was  again  en- 
acted in  1863.  The  act  of  March  28th,  1863, 
H  15,  provides  as  follows: 

"{  15.  On  the  estate  of  a  decedent,  which 
passes  under  his  will,  or  by  descent  to  any 
other  person,  or  for  any  other  use  than  to 
or  for  the  use  of  the  father,  mother,  hus- 
band, wife,  brother,  sister,  nephew,  niece, 
or  lineal  descendant  of  such  decedent,  there 
shall  be  a  tax  of  three  per  centum  of  such 
estate." 

This  tax  was  again  omitted  from  the  gen- 
eral tax  law  until  1867,  when  it  was  provided 
by    the  3d   section    of   ch.   64,    Sess.    Acts 

1866-'7,  as  follows: 
114  *"l  3.  Upon  any   estate  of  a  dece- 

dent which  shall  pass  by  his  will,  or 
upon  his  intestacy  to  any  person  other  than 
his  lineal  descendants,  or  his  father,  mother, 
husband,  wife,  brother,  sister,  nephew  or 
niece,  fiv^  per  centum  upon  the  value  of  the 
amount  thereof."  This  last  is  the  provi- 
sion of  the  statute  under  which  the  tax  in 
these  cases  has  been  imposed. 

It  is  insisted  by  the  learned  counsel  for 
the  appellants,  that,  the  legatees  under  both 
of  these  wills  being  corporations  are  not 
within  the  term  or  scope  of  the  act,  and  it 
was  argued  with  much  force  and  ingenuity, 
that  inasmuch  as  the  words  "t>odies  corpo- 
rate and  politic,"  and  the  words  "to  any 
other  use  than  to  or  for  the  use  of  the  father, 
&c."  have  been  left  out  of  the  present  act, 
this  omission  indicates  the  intention  of  the 
legislature  to  exempt  corporations  from  the 
operation  of  the  statute,  and  confine  it  to 
natural  persons.  I  do  not  think  that  this 
is  a  sound  construction.  That  the  word 
person  in  a  statute  may  embrace,  and  does 
often  embrace  a  corporation,  an  artificial  as 
well  as  natural  person,  must  be  conceded. 
Indeed  the  general  rule  would  seem  to  be, 
that  corporations  are  included  in  the  word 
person  unless  it  appears  from  the  words  of 
the  act,  or  from  the  very  nature  of  the  act 
itself,  that  corporations  are  excluded  from 
its  operation.  The  statutory  rules  of  con- 
struction embodied  in  the  Code  of  1849,  and 
continued  in  every  codification  of  the  laws 
since  that  time  to  the  present,  declare 
plainly  and  emphatically  the  general  prin- 
ciple above  stated.  The  17th  section  of 
chap.  16,  Code  of  1849,  lays  down  fourteen 
rules  of  construction,  and  declares  that  "in 
the  construction  of  all  statutes  the  following 
rules  shall  be  observed,  unless  such  con- 
struction   would    be    inconsistent   with   the 

manifest  intention  of  the  legislature." 
116      In  the  rules  following  *th is  declaration 

of  the  statute  law,  the  thirteenth  rule 
provides  that  "the  word  'person'  may  ex- 
tend and  be  applied  to  bodies  politic  and 
corporate  as  well  as  individuals." 

The  adoption  of  this  rule  of  construction 
in  1849,  accounts  for  the  omission  of  the 
words  "bodies  politic  and  corporate,"  in 
subsequent  acts,    which,    up   to  that  time. 
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had  been  used  in  acts   imposing'  a  tax  upon 
collateral  inheritances. 

We  all  know  that  one  great  object  of  the 
revisors  was  to  simplify  the  statute  law, 
and  relieve  it  from  unnecessary  verbiage, 
which  ofttime  obscured  its  meaning.  The 
omission  therefore  of  the  words,  **  bodies 
politic  and  corporate,"  and  of  the  words, 
**to  any  other  use  than  to  or  for  the  use  of 
the  father,"  &c.,  cannot  be  taken  as  an  in- 
dication of  an  intention  of  the  legislature 
to  exempt  corporations  from  this  tax.  If 
the  word  * 'person"  in  the  act  embraces  cor- 
porations, then  these  words  were  useless 
and  unnecessary,  and  were  properly  omitted. 
That  word  ** person,"  does  certainly  include 
corporations,  unless  the  intention  of  the 
legislature  is  manifest  that  corporations 
were  intended  to  be  excluded.  How  is  such 
intention  manifested  in  this  case?  Cer- 
tainly not  by  the  terms  of  the  act.  Corpo- 
rations are  not  in  terms  excluded  from  its 
operation.  The  omission  of  the  word  cor- 
poration does  not  exclude  them,  for  the  act 
uses  a  word,  to  wit,  person,  which  may  in- 
clude them,  and  which  must  include  them, 
unless  it  was  the  manifest  intention  of  the 
legislature  to  exclude  them  from  the  opera- 
tion of  the  act.  Nor  is  there  anything  in 
the  nature  of  the  act  which  excludes  corpo- 
rations from  its  operation. 

I  admit  there  are  statutes  which,  from 
their  very  nature,  exclude  corporations  from 

the  meaning  of  the  word  "person." 
116      Such,  for  instance,  are  all  statutes  *de- 

claring  a  person  committing  certain 
acts  guilty  of  a  felony,  or  other  criminal 
offence,  and  affixing  certain  punishment 
for  the  offence.  In  such  cases,  and  others 
that  might  be  named,  corporations,  from  the 
very  nature  of  the  act  itself,  are  not  included 
in  the  word  ** person,"  for  very  obvious  rea- 
sons. But  there  certainly  is  nothing  in  the 
nature  of  the  law  we  are  considering  which 
excludes  corporations  from  its  operation. 
It  is  a  law  imposing  a  tax.  Corporations 
are  very  common,  and  I  may  add,  favorite 
subjects  of  taxation ;  and  in  a  statute  im- 
posing taxes,  the  word  person  must  be 
taken  as  embracing  corporations,  unless 
they  are  excluded  by  express  terms  or  by 
the  clearest  implication. 

It  may  be  well  to  remark,  that  the  argu- 
ment of  the  learned  counsel  for  the  appel- 
lants would  exclude  not  only  orphan  asylums 
and  other  charitable  institutions  from  this 
tax,  but  all  other  corporations,  so  that  if 
these  views  be  correct,  an  estate  which  is 
devised  to  a  railroad  company,  or  a  cotton 
factory,  or  to  the  city  of  Richmond,  or  to 
any  other  corporation,  would  be  exempt 
from  this  tax,  simply  because  the  legatee 
was  a  corporation;  because,  according  to 
the  arfifument,  only  natural  persons  are  in- 
cluded in  the  terms  of  the  act.  I  cannot 
give  my  assent  to  such  a  construction. 

But  it  is  insisted  as  the  second  ground  of 
error  in  the  judgment  of  the  Circuit  court 
of  Richmond,  that  the  appellants  ought  not 
to  have  this  tax  imposed  on  them,  because 
the  law  exempts  from  taxation  ** all  personal 


property  of  orphan  asylums  and  other  diar- 
itable  institutions." 

In  respect  to  this  assignment  of  error,  it 
is  sufficient  to  say  that  the  tax  imposed  ia 
these  cases  is  not  a  tax  on  property. 

The  case  of  Eyre  v.  Jacob,  14  Giatt 

117  422,  is  decisive  *of  the   qnestion,  aad 
must  govern   this  case.     Judge  Lee. 

delivering  the  opinion  of  the  majority  of 
the  court  in  that  case,  speaking*  of  the  tai 
upon  collateral  inheritances  (which  is  the 
tax  imposed  upon  the  leg-atees  in  this  case) 
says,  page  428:  "It  cannot  be  regarded  is  a 
proper  legal  sense  as  a  tax  npon  propertj. 
*  *  *  *  The  intention  of  the  legisUtnre 
was  plainly  to  tax  the  transmission  of  ntip- 
erty,  by  devise  or  descent,  to  coilatcial 
kindred ;  to  require  that  a  party  th«s  takiof 
the  benefit  of  a  civil  right,  secnred  to  hia 
under  the  law,  should  pay  a  certain  premiioi 
for  its  enjoyment.  *  »  »  That  the  gen- 
eral assembly  of  Virginia,  in  the  absence 
of  a  constitutional  prohibition,  does  possess 
the  power  to  tax  a  civil  rig-ht  or  priviki^ 
like  this,  is  beyond  all  question.  This  is 
fully  embraced  within  its  g'eneral  and  oon- 
prehensive  power  of  taxation.  Bat  it  may 
be  deduced  from  the  very  nature  of  the  sub- 
ject itself.  The  right  to  take  property  by 
devise  or  descent  is  the  creature  of  the  law, 
and  protected  by  its  authority." 

Having  plenary  powers,  only  restricted  by 
the  constitution,  over  the  subject  of  taxa- 
tion, it  certainly  has  the  power  to  appropri- 
ate a  modicum  of  the  estate,  call  it  a  tax  or 
what  you  will,  as  a  condition  npon  which 
those  who  take  the  estate  shall  be  permitted 
to  enjoy  it.  The  leg-islature  mig^ht,  if  it 
saw  fit,  prohibit  bequests  to  all  charitable 
institutions,  and  declare  all  such  devises 
absolutely  void.  Surely  it  may  prescribe 
the  terms  and  conditions  upon  which  sacli 
institutions  may  receive  leji^cies.  It  may 
say  to  such  institutions  yon  may  acoefit 
legacies  bequeathed  to  yon,  provided  yos 
pay  for  the  privilege  a  certain  per  centam 
of  the  value  of  the  property  so  bequeathed; 
and  this  property  shall  be  held  forever  free 
from  taxation,  when  it  comes  to  your  hands; 
but  this  premium  you  must  pay  for  its  en- 
joyment.    It   is   illogical   and   nnrea- 

118  sonable  to  ^conclude,  that  because  the 
property  of  such  institutions,    after  it 

is  acquired,  is  exempted  from  taxation,  thai 
therefore  they  would  be  relieved  from  pay- 
ing a  premium  or  tax  on  the  civil  right  or 
privilege  of  acquiring   property   by   derise. 
It  must,    of  course,    be   presumed   that  the 
legislature,    at   the   time   it  passed  the  act 
relied  on,  exempting  from  taxation  the  per- 
sonal property  of  orphan  asylums  and  other 
charitable  institutions,  was  aware  that  this 
court  had  held,  that  the  tax  here  sought  to 
be    imposed    was    not    a    tax    on   property. 
Knowing,    as   they    must   have  known,  the 
law  on  this  subject,  the  legislature  exempt 
such  institutions  from   taxation  on  personal 
propertVt  and  confine  that  exemption  to  tax 
on  property.     This  certainly  does  not  em- 
brace an  exemption  from  a  tax  for  the  priT- 
ilege  or  civil  right   of   taking  an  estate  by 
devise  or  descent. 
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I    am  for  affirming  the  judgment  of  the 
Circnit  Court  of  the  city  of  Richmond. 

Moncure  P.  and  Anderson  J.  concurred  in 
the  opinion  of  Christian  J. 

Staples  J.  dissented. 

Jndf^fment  affirmed. 


IIO        *Silliman  &  als.  v.   Fredericksburg, 
Or.  &  Charl.  R.  R.  Co.* 

January  Term,  1870,  Richmond. 


I.— By  statute  tbe  charter  of  a  railroad 
company  is  extended  to  enable  it  to  complete  its 
road;  and  it  is  authorized  to  issue  its  bonds,  resris- 
tered  or  coupon,  for  $1,200,000,  and  sell  them  at  less 
than  par,  and  secure  them  by  mortflraare  or  deed  of 
trust  upon  all  the  property  and  franchises  of  the 
company.  And  by  the  same  act  it  is  provided,  that 
unless  the  road  is  completed  to  a  certain  point  by  a 
certain  day,  the  company  shall  forfeit  to  the  state 
their  corporate  franchises  and  rights,  together 
with  their  road  track  and  road  bed.  and  all  worJcs 
and  materials  thereon,  toother  property;  the  state 
to  hold  the  same  as  trustee  for  certain  parties 
named.  The  company  accepted  the  charter,  issued 
$180,000  of  bonds,  and  executed  a  deed  of  trust  upon 
its  property  and  franchises  to  secure  them.  The 
company  failed  to  complete  the  road  to  the  point 
fixed  by  the  time  prescribed,  or,  as  it  would  seem, 
to  expend  any  money  in  its  construction;  and  the 
state  proceeded  to  declare  the  charter  forfeited, 
and  to  take  possession  of  the  road  and  the  other 
mroperty  and  franchises  of  the  company,  and  to 
turn  it  all  over  to  the  eettui  qw  trust,  who  organized 
another  company.  Persons,  one  of  whom  was  the 
mresident  of  the  road,  and  all  were  the  principals  in 
tlie  road  when  the  said  act  was  passed,  or  were  con- 
nected with  them,  claimed  that  they  were  the 
holders  of  832S.&00  of  the  bonds  Issued,  and  filed 
tlieir  bill  to  enforce  the  deed  of  trust    Huj>: 

I — 5«flM  —  Forfeiture.  ^-Under 


the  provision  for  the  forfeiture  of  the  charter,  the 
state  took  the  property  and  franchises  of  the 
company  free  from  the  trust 

a.  SeaM—5«flM— Same— Same— Same.— upon    the 

failure  of  the  company  to  complete  the  road  to 
the  point  fixed  by  the  day  prescribed,  the  for- 
feiture became  absolute  and  complete;  and  the 
state  havlngr  entered  and  elected  to  hold  under 

the  forfeiture,  no  inquisition  or  judicial  pro. 
1 20        ceedinffs,  *or  inquest  or  finding  of  any  kind. 

was  required  to  consummate  the  forfeit- 
ure. 
3.  Sane— 5siiie— Notice  of  Terms.— From  the  rela- 
tions of  these  plaintiffs  to  the  company  and  to 
each  other,  they  must  be  held  to  have  had  notice 
of  the  terms  of  the  act  which  authorized  the 
execution  of  the  deed  of  trust  under  which  they 
claim;  and  as  no  money  was  expended  on  the 
road,  or  as  they  claim  paid  for  interest  the 
stronff  presumption  is,  that  the  company  received 
no  money  for  the  said  bonds.  The  plaintiffs  are 
not,  therefore,  innocent  purchasers  for  value, 
and  holders  of  said  bonds  without  notice  of  the 
provisions  of  said  act 

•For  monographic  note  on  Agencies,  see  end  of  case. 
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4.  5ame— Same— Same.*— Persons  dealing  with  cor- 
porations must  take  notice  of  what  Is  contained 
in  the  law  of  their  organization:  and  they  must 
be  presumed  to  be  informed  as  to  the  restrictions 
annexed  to  the  grant  of  power,  by  the  law  by 
which  the  corporation  is  authorized  to  act 

5.  Negotiable  instruments— Agents  —  AatlMrlty.— In 
all  cases,  even  in  cases  of  negotiable  instruments, 
a  party  contracting  with  an  agent  must  enquire 
into  his  authority:  and  either  a  state  or  a  cor- 
poration is  bound  only  when  its  agents  keep  with- 
in the  limit  of  their  authority. 

In  March  1853  a  company  styled  the 
Fredericksburg  and  Gordonsville  Railroad 
Company,  was  incorporated  and  organized 
to  build  a  railroad  from  Fredericksburg  to 
Grordonsville.  This  company  was  authorized 
to  tx>rrow  money,  and  give  a  mortgage  on 
its  franchises  and  property  to  pay  it.  The 
company  did  act  under  this  power,  and  hav- 
ing failed  to  pay,  the  property  and  franchise 
was  sold  under  the  mortgage,  and  was  pur- 
chased by  Thomas  G.  Walker,  Z.  P.  Boyer 
and  others;  and  they  proceeded  at  once  to 
organize  a  joint  stock  company,  under  the 
name  and  style  of  the  Fredericksburg, 
Orange  and  Charlottesville  Railroad  Com- 
pany, for  the  purpose  of  completing  the 
railroad  to  Grordonsville  and  extending  it  to 
Charlottesville.  By  an  act  of  the  General 
Assembly,  passed  February  2l8t  1872,  the 
charter  of  this  company  was  extended  for  a 
period  of  five  years,  from  the  1st  of 
121  March  1872;  and  the  'company  was 
authorized  to  borrow  a  sum  not  ex- 
ceeding twelve  hundred  thousand  dollars, 
upon  a  rate  of  interest  not  exceeding  seven 
per  cent,  per  annum;  and  to  issue  either 
coupon  or  registered  tx>nds  for  the  sums 
tx>rrowed ;  and  to  secure  the  same,  principal 
and  interest,  by  a  lien  on  all  the  property, 
rights  and  franchises  of  the  company,  and 
to  sell  the  bonds  at  less  than  par. 

Section  4  of  the  act  provided,  that  an 
amount  of  the  tx>nds  so  issued,  not  ezcejsd- 
ing  $30,000,  should  be  applied  to  pay  to  cit- 
izens of  Virginia  debts  due  from  the  former 
company,  for  work  done  and  materials  fur- 
nished in  and  about  the  construction  of  that 
part  of  the  road  then  constructed ;  and  these 
bonds  should  be  a  preferred  debt. 

Section  5  provided,  that  if  the  said  com- 
pany failed  to  complete  the  said  railroad 
from  Fredericksburg  as  far  as  Orange 
Courthouse,  in  the  syle  and  manner  pre- 
scribed in  the  act,  by  the  1st  of  May   1873, 

J- 
^Corporations  —  Charter     Provisions.—  Notice     of 

Terms.— In  the  case  of  Bocock  v.  Ally,  C.  &  I.  Co.,  8^ 
Va.  919,  1  S.  E.  Rep.  825,  the  court  said:  "This  court, 
per  HiNTON,  J.,  in  Bockover  v.  Life  Association  of 
America,  77  Va.  91,  quotinsr  from  the  supreme  court 
of  the  United  SUtes.  in  Rolfe  y.  Rurdle,  13  Otto  222. 
said:  'Every  person  dealing  with  a  corporation  is 
hound  to  take  notice  of  its  constitution,  by-laws  and 
way  of  dolufiT  business. '  And  to  the  same  effect  is  the 
opinion  of  Fauntleboy,  J.,  speakinsr  for  the  court  in 
Haden  v.  Mechanics  F^re  Association,  80  Va.  691." 
See  the  still  later  case  of  Whitehurst  v.  Whitehurst, 
83  Va.  155,  1  S.  £.  Rep.  801 :  also  Smith  y.  Cornelius, 
41  W.  Va.  74,  23  S.  E.  Rep.  803,  citinff  the  principal 
case. 
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the  company  should  forfeit  to  the  state  of 
Virg-inia  their  corporate  franchises,  to- 
g^ether  with  their  railroad  track,  road  bed, 
and  all  work  and  materials  thereon,  and  all 
other  property  of  said  company;  and  the 
state  of  Virg"inia  should  thereupon  have  the 
right  to  enter  upon  and  take  possession  of 
said  railroad  track,  &c.,  and  hold  the  same 
as  trustee,  for  the  benefit  of  herself,  the 
corporation  of  Fredericksburg,  and  the  other 
private  stockholders  of  the  original  Fred- 
ericksburg and  Gordonsville  Railroad  Com- 
pany, according  to  the  respective  amounts 
of  stock  in  that  company  originally  sub- 
scribed and  held  by  them. 

In  pursuance  of  this  act  the  company  di- 
rected the  issue  of  $700,000  of   the  bonds  of 
the   company;  and   by   deed    of   the  Ist  of 
November   1872,    conveyed  to  the  National 
Trust    Company,   of   the  city   of  New 

122  York,  *all  its  franchises  and  property 
of   every   description   in   the  state  of 

Virginia,  in  trust  to  secure  the  tx>nds  so 
issued,  with  power  to  sell  upon  the  failure 
for  ninety  days  to  pay  the  interest  on  the 
bonds,  or  upon  the  failure  to  pay  the  bonds 
when  they  fell  due. 

In  March  1875  Edward  S.  Silliman,  Zaccus 
P.  Boyer,  and  the  Miners  Trust  Company 
Bank,  all  of  Pennsylvania,  who  sued  for 
themselves  and  all  other  lien  creditors  of 
the  Fredericksburg,  Gordonsville  and  Char- 
lottesville Railroad  Company,  filed  their  bill 
in  the  Circuit  court  of  the  city  of  Richmond, 
against  the  National  Trust  Company  of  the 
city  of  New  York,  as  trustee,  the  Fred- 
ericksburg and  Grordonsville  Railroad  Com- 
pany, the  Fredericksburg,  Grordonsville  and 
Charlottesville  Railroad  Company,  and  the 
Board  of  Public  Works  of  the  state  of  Vir- 
ginia, in  which,  having  set  out  the  forego- 
ing facts,  they  stated  that  only  about  $4S),- 
000  of  bonds  were  issued;  and  that  the 
plaintiffs  became  the  purchasers,  and  were 
then  the  owners  of  said  bonds  so  issued, 
amounting  to  $323,500,  nearly  three-fourths 
in  value  of  the  said  bonds  so  issued.  And 
they  file  a  list  of  their  bonds,  and  offer  to 
produce  them  if  required.  They  charge 
that  a  large  amount  of  interest  is  due  upon 
their  bonds;  that  they  have  demanded  pay- 
ment, and  have  failed  for  more  than  ninety 
days  to  receive  it;  and  that  the  railroad 
company  have  made  no  provision  for  its 
payment. 

The  bill  further  states  that  the  Board  of 
Public  Works  of  Virginia  claiming  to  act 
under  the  several  acts  relating  to  said  Fred- 
ericksburg, Gordonsville  and  Charlottesville 
Railroad  Company,  did  on  the  2d  day  of 
December  1873,  or  thereabout,  declare  a  for- 
feiture of  the  charter  of  said  company,  and 
proceed  to  take  possession  of  the  said  rail- 
road track  &c.,  professing  to  hold  the  same 
in  trust  for  the  state  of  Virginia,  the 

123  ♦corporation  of  Fredericksburg  and 
the  original  stockholders  of  the  origi- 
nal Fredericksburg  and  Gordonsville  Rail- 
road Company.  That  after  such  forfeiture 
this  company,  claiming  that  their  powers, 
rights  and  franchises  had  been  revived 
thereby,  re-organized  and  received  from  the 


said  Board  of  Public  Works  all  the  property, 
real  and  personal,  which  said  t>oard  had 
taken  in  pursuance  of  said  forfeiture,  aad 
so  hold  and  use  the  same,  and  claim  to  ex- 
ercise all  the  rights  and  franchises  of  the 
Fredericksburg,  Gordonsville  and  Cliar- 
lottesville  Railroad  Company. 

The  prayer  of  the  bill  was,  that  the  rail- 
road company  might  be  compelled  to  pay 
the  plaintiffs  the  money  due  them  respec- 
tively, with  interest ;  that  the  deed  of  tmat 
might  be  enforced,  and  a  sale  of  the  prop- 
erty thereby  conveyed  might  be  made  by  a 
special  commissioner,  and  for  general  relief. 

The  Fredericksburg,  Gordonsville  aod 
Charlottesville  Railroad  Co.,  and  the  Boaxd 
of  Public  Works  of  the  state  of  Virginia, 
filed  their  pleas  in  the  cause.  They  set  oat 
the  act  of  21st  of  February  1872;  and  arer 
that  the  railroad  company  referred  to  in 
that  act,  had  not  built  the  road  as  provided 
in  said  act — setting  out  what  was  to  be  done 
as  it  is  set  out  in  the  act — and  that  said 
company  had  up  to  this  time  wholly  failed 
to  comply  with  any  of  said  requirements  of 
the  statute  touching  the  completion  of  said 
railroad ;  and  said  railroad  was  still  wholly 
incomplete  in  all  of  the  above  particulars. 
That  in  consequence  of  this  failure  the  said 
company  had  incurred  the  forfeiture  to  the 
state  of  Virginia  declared  by  said  act,  of 
their  corporate  franchises  &c.,  and  all  other 
property  embraced  in  said  deed  of  tmst; 
and  that  the  legal  effect  of  said  forfeitsre 
is  to  extinguish  said  deed  of  trust«  and  to 
release  all  the  said  property  embraced 
124  therein,  from  *any  lien,  by  reason  of 
said  deed  of  trust,  and  ^t>m  all  liabil- 
ity for  the  payment  of  the  bonds  issued 
thereunder,  or  any  of  them ;  and  that  said 
deed  of  trust  is  utterly  void,  and  cannot  be 
enforced. 

The  plaintiffs  demurred  to  these  plems. 
And  the  cause  came  on  to  be  heard  on  the 
2d  day  of  July  1875,  when  the  court  over- 
ruled the  demurrers ;  and  the  plaintiffs  de- 
clining to  reply  to  the  pleas,  it  was  decreed 
that  the  bill  be  dismissed  as  to  these  de- 
fendants. The  plaintiffs  thereupon  applied 
to  this  court  for  an  appeal;  which  was  al- 
lowed. 

Hundley  and  Farquhar  for  the  appellants. 

Marye  A  Fitzhugh.  Wm.  A.  Little,  Jno. 
T.  Goolrick,  and  the  Attorney  General,  for 
the  appellees. 

Anderson  J.  delivered  the  opinion  of  the 

court. 

By  section  1,  of  the  act  of  assembly  of 
the  21st  of  February  1872  (Sess.  Acts  of 
1871-»72,  ch.  114,  p.  91)  the  charter  of  the 
Fredericksburg,  Orange  and  Charlottesville 
Railroad  Company  is  extended  for  a  period 
of  five  years  from  the  first  day  of  March 
1872,  for  the  purpose  of  enabling  the  oocd- 
pany  to  complete  the  railroad,  and  to  ezt«Dd 
the  same. 

For  that  purpose,  and  to  pay  certain  debts, 
the  said  company,  by  section  2,  is  authorixed 
and  empowered  to  borrow  a  sum  of  money. 
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not  exceeding  twelve  hundred  thousand  dol- 
lars, and  at  a  rate  of  interest  not  exceeding 
seven  per  cent,  per  annum;  and  to  secure 
the  money  so  borrowed,  to  issue  coupon  or 
registered  bonds,  in  such  sums  as  the  di- 
rectors may  deem  best;  and  the  president 
and  directors  are  authorized  and  empowered 
"to  execute  a  lien  on  all  the  property,  rights 
and  franchises  of  said  company,  existing  at 
the  time  of  the  execution  of  such  lien, 

125  and  which  may  ^thereafter  be  acquired 
by  said  company,"  to  secure  the  pay- 
ment of  moneys  so  borrowed  and  the  inter- 
est accruing  thereon:  and  said  company 
may  sell  said  bonds  at  less  than  par. 

By  section  5,  it  is  provided,  that  if  the 
said  company  shall  fail  to  complete  the  said 
railroad  from  the  town  of  Fredericksburg, 
as  far  as  Orange  Courthouse,  with  a  single 
track,  of  the  quality  and  capacity  therein 
described,  and  the  depots  therein  mentioned, 
on  or  before  the  1st  day  of  May  1873,  **the 
company  shall  forfeit  to  the  State  of  Vir- 
ginia, their  corporate  franchises  and  rights, 
together  with  their  railroad  track,  road  bed 
and  all  work  and  materials  thereon,  and 
other  property,  to  hold  the  same  as  a  trustee 
for  the  benefit  of  herself,  the  corporation 
of  Fredericksburg  and  other  private  stock- 
holders of  the  original  Fredericksburg  Rail- 
road Company,  according  to  the  respective 
amounts  of  the  stock  in  that  .company  orig- 
inally subscribed  and  held  by  them." 

Section  6  limits  the  power  of  the  company 
in  the  issue  of  bonds,  until  after  the  road  is 
fully  completed  to  Orange  Courthouse,  to 
$600,000. 

Section  7  provides  that  this  act  shall  not 
be  in  force  until  the  said  company  shall  file 
in  the  office  of  the  board  of  public  works 
their  acceptance  of  the  same  and  its  condi- 
tions, signed  by  the  president  and  secretary 
of  the  company,  with  the  common  seal  of 
the  company  affixed  thereto.  This  condi- 
tion, it  is  admitted  by  the  pleadings,  was 
complied  with  by  the  company. 

On  the  first  day  of  November  1872,  the 
said  company  executed  a  mortgage  or  deed 
of  trust,  conveying  all  its  property,  real 
and  personal,  rights  and  franchises,  to 
secure  the  payment  of  principal  and  interest 
of  its  bonds   for   $700,000,    which   the 

126  company  determined  '^to   issue.     And 
for  default  in  payment  of  interest,  or 

principal,  for  ninety  days  after  demand,  the 
trustee,  upon  the  written  request  of  the 
holders  of  not  less  than  twenty-five  per  cent. 
of  the  bonds  then  outstanding,  is  required 
to  sell.  The  bill  alleges  that  bonds  of  the 
aggregate  par  value  of  only  $480,000  were 
issued ;  and  that  of  them  the  plaintiffs  be- 
came the  purchasers,  and  the  owners,  of 
$323,000,  secured  by  the  mortgage. 

The  material  question  we  are  to  consider 
is :  Is  the  mortgage  subject  to  the  conditions 
of  forfeiture  prescribed  by  the  said  5th  sec- 
tion of  the  act  of  assembly? 

The  court  is  of  opinion,  that  the  railroad 
company,  upon  accepting  the  amendment 
and  extension  of  its  charter  upon  the  terms 
of  the  said  act  of  assembly,  became  imme- 
diately invested    with    authority  to  execute 


its  bonds,  and  a  deed  of  trust  or  mortgage 
upon  its  franchises  and  corporate  rights, 
and  upon  the  railroad  track  and  road  bed, 
and  upon  all  its  property,  real  and  personal, 
to  secure  the  payment  of  said  bonds,  prin- 
cipal and  interest;  but  subject  to  its  liabil- 
ity to  the  forfeiture  of  its  said  franchises 
and  corporate  rights,  and  its  entire  prop- 
erty, if  the  railroad  was  not  completed  from 
Fredericksburg  to  Orange  Courthouse  on 
or  before  the  1st  of  May  1873,  as  prescribed 
by  the  5th  section  of  the  act.  Though  the 
authority  to  execute  the  bonds  and  the 
mortgage,  in  favor  of  the  company,  and 
the  condition  of  forfeiture  in  favor  of  the 
state,  are  contained  in  different  sections, 
they  are  both  parts  of  the  same  act,  and  in 
fact  constitute  one  contract;  and  must  be 
taken  and  construed  together  as  parts  of  a 
whole,  so  that,  if  possible,  effect  be  given 
to  the  whole  and  to  every  part. 
If  the  act  should  be  construed  as  investing 
the  company  with  the  right  to  a  lien  or 

127  mortgage   all    its  franchises,  ^rights 
and  property,  free  from  the  right  of 

the  state  to  a  forfeiture  of  the  same,  if  the 
road  was  not  completed  within  the  pre- 
scribed time,  the  5th  section  would  be 
wholly  inoperative.  It  gives  no  security  to 
the  state  that  the  money  authorized  to  be 
lx)rrowed  would  be  faithfully  applied  to  the 
completion  of  the  road,  or  that  the  road 
would  be  completed  within  the  time  limited, 
which  seems  to  have  been  the  cardinal  ob- 
ject of  the  legislature  in  confirming  the 
charter  of  this  company  and  in  extending 
and  enlarging  its  franchises.  What  assur- 
ance could  it  give?  The  very  property 
which  is  to  be  forfeited  to  the  state,  by  the 
company  on  its  failure  to  comply  with  the 
condition,  becomes  vested  in  others  by  the 
mortgage,  and  leaves  nothing  for  the  state. 
For  it  is  very  evident  that  the  foreclosure 
of  the  mortgage  by  sale  would  leave  noth- 
ing for  the  equity  of  redemption  upon  which 
the  forfeiture  could  operate.  But  the  idea 
that  only  the  equity  of  redemption  was  to 
be  subject  to  forfeiture  is  repugnant  to  the 
very  terms  of  the  act,  which  require  the 
forfeiture,  not  of  the  equity  of  redemption, 
but  of  the  identical  subject  which  the  2nd 
section  authorized  to  be  conveyed  in  trust 
or  mortgage.  Such  an  idea  is  also  incom- 
patible with  the  last  clause  of  the  section, 
which  provides  that  upon  such  forfeiture 
the  State  of  Virginia  shall  have  right  to 
enter  upon  and  take  possession  of  said  rail- 
road track,  road  bed,  &c. ,  and  hold  the  same 
as  a  trustee  for  the  benefit  of  herself,  the 
corporation  of  Fredericksburg,  and  the  other 
private  stockholders;  which  she  could  not 
do  if  the  forfeiture  was  subject  to  the  mort- 
gage, and  the  railroad  track,  road  bed,  and 
all  the  property  had  been  conveyed  to  others, 
and  were  liable  any  hour  to  be  sold  toward 
satisfying  the  mortgage.  Taking  both  sec- 
tions together,  they  must  be  construed 

128  to  give  *to  the  company  the  right   to 
mortgage  the  property,  subject  to  the 

state's  right  of  forfeiture,  in  case  the  road 
is  not  completed  by  the  time  specified.  It 
is  evident  that  the  company  so  understood 
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it.  No  further  evidence  is  needed,  that  it 
was  so  understood  by  both  the  company  and 
the  legislature,  than  the  terms  of  the  act 
of  assembly  of  26  March  1873,  extending 
the  time  for  the  completion  of  the  road,  and 
the  acceptance  of  that  act  by  the  company. 
This  construction  gives  effect  to  both  sec- 
tions ;  not  to  2nd  section  as  fully  and  effec- 
tually as  it  would  by  the  omission  of  the 
5th  section.  But  that  was  not  intended. 
The  legislature  did  not  intend  to  grant  the 
privilege,  except  with  this  restriction.  If 
the  company  did  not  regard  it  as  beneficial 
they  were  under  no  constraint  to  take  it. 
They  must  have  regarded  it  as  conferring 
a  benefit,  or  they  would  not  have  accepted 
it.  It  is  true  the  restriction  if  it  were 
known  (and  the  company  was  bound  in 
common  honesty  to  make  it  known)  would 
embarrass  the  sale  of  the  bonds.  They 
could  not  be  sold  at  all  perhaps  if  thrown 
upon  the  market.  No  one  could  be  induced 
to  purchase  who  could  not  repose  a  personal 
confidence  in  the  company  that  every  dollar 
so  raised  would  be  strictly  applied  to  the 
completion  of  the  railroad  in  compliance 
with  the  terms  of  the  charter,  and  thus  save 
the  forfeiture.  If  the  bonds  could  be  sold, 
and  the  money  faithfully  and  honestlv  so 
applied,  the  security  would  be  greatly 
strengthened,  and  the  property  and  fran- 
chises saved  from  forfeiture,  and  the  loan 
would  be  amply  secure.  A  loan  upon  such 
security  could  only  be  effected  through  the 
personal  confidence  reposed  in  the  company 
by  the  lender,  or  the  purchaser  of  the  bonds, 
that    the   money   would    be    faithfully    and 

honestly  applied.  And  it  may  be  that 
120     the  ^company   in   accepting   the   act, 

calculated  that  they  would  be  able  to 
raise  the  money  from  those  who  knew 
them,  and  who  would  confide  in  them,  that 
they  would  honestly  apply  the  money  so 
raised  as  required  by  the  law  which  author- 
ized them  to  make  the  loan,  and  in  a  way 
that  would  give  ample  security  to  the  holder 
of  the  bonds.  They  could  not  have  expected 
to  raise  the  money  by  throwing  the  bonds 
upon  the  general  market. 

It  would  seem  that  they  have  not  done  so. 
The  bill  alleges  that  bonds  to  the  amount  of 
about  $480,000  were  issued,  of  which  they 
the  plaintiffs  are  the  owners  and  purchasers 
of  $323,000.  No  claim  is  asserted  to  the 
residue.  They  do  not  say  that  they  are 
purchasers  for  value.  It  does  not  appear 
that  they  were.  If  they  were,  what  has  be- 
come of  the  money.  It  does  not  appear  that 
any  part  of  it  was  expended  upon  the  work 
on  the  railroad.  The  bill  alleges  that  even 
the  interest,  although  demanded,  has  not 
been  paid,  not  a  dollar  of  it,  to  save  the 
road  and  all  the  corporate  property  of  the 
company  and  its  franchises  from  sale  under 
the  mortgage.  Could  that  be  if  there  had 
been  a  t>ona  fide  sale  of  those  bonds,  for 
value— for  money?  Mr.  Silliman,  who  claims 
to  be  the  owner  and  purchaser  individually 
of  $139,000  of  these  bonds,  is  the  president 
of  the  railroad  company.  And  he  and  Z. 
P.  Boyer,  who  is  one  of  the  parties  to  whom 
the  act  of  21st  of  February  1872  was  granted, 


claim  to  be  the  joint-owners  of  $23*000  more. 
The  Miners  Trust  Company  Bank  and  said 
Boyer  claim  to  own  together  $9(3,500,  and 
the  Miners  &  Trust  Company  Bank  claim 
to  own,  the  appellees  counsel  say,  $68,00Ql 
The  amount  does  not  clearly  appear  ftxMn 
the  exhibit  filed  with  the  bill.  Bot  aocord- 
ing  to  the  statement  of  the  bill  it  wonld  be 
less.     They  are  the  plaintiffs  in  this 

130  *suit,  and  from  their  relations  to  this 
company    and     to-    each     other,    are 

chargeable  with  notice  of  the  terms  of  the 
act  of  assembly  which  authorized  the  ene- 
cution  of  the  mortgage  or  deed  of  tmst, 
under  which  they  claim.  They  are  the 
holders  of  all  the  bonds  to  which  any  claim 
has  been  asserted  in  this  suit.  And  if  any 
money  was  received  upon  the  sale  of  those 
bonds,  the  company  being  bound  in  all 
fidelity  to  apply  it  to  the  constmction  of  tlie 
railroad  and  to  the  payment  of  the  accming 
interest  on  their  debt,  and  it  not  appearing 
that  one  dollar  from  such  source  has  been 
applied  for  the  benefit  of  the  railroad  or  the 
payment  of  interest,  it  raises  a  strong  pre- 
sumption, when  we  consider  the  relation  of 
those  who  claim  to  be  the  owners  and  par- 
chasers  of  the  bonds  to  the  railroad  company 
and  to  one  another,  that  the  company  has 
not  received  any  money  for  said  bonds. 

The  court  is  therefore  of  opinion  that  the 
appellants  are  not  innocent  purchasers  for 
value,  and  holders  of  said  bonds  without 
notice  of  the  provisions  of  the  act  of  as- 
sembly by  which  the  said  company  derived 
their  authority  to  execute  a  mortgage  to 
secure  their  payment,  which  was  subject  to 
forfeiture,  if  they  failed  to  complete  the 
road  as  far  as  Orange  Courthouse,  Ac,  by 
the  time  specified  in  the  act.  They  may  be 
presumed  to  have  had  actual  notice  of  said 
restriction  on  the  power  of  executing  a 
mortgage.  If  they  had  not  such  notice  it 
was  their  own  fault.  Persons  dealing  with 
corporations  must  take  notice  of  whatever 
is  contained  in  the  law  of  their  organisa- 
tion, and  they  must  be  presumed  to  tie  in- 
formed as  to  the  restrictions  or  conditions 
annexed  to  the  gprant  of  power,  by  the  law 
bv  which  the  corporation  is  authorised  to 
act.  Pearce  v.  Madison  A  Ind.  R.  R.  Co., 
2  How.  U.  S.  R.  441 ;  Zabriskie  v.  Cleve- 
land R.  R.  Co.,  23 How.  U.  S.  R.  381. 

131  In  *e very  instance  (Mr.  Justice  Miller 
said,    in    delivering   the    opinion    in 

which  a  majority  of  the  court  concurred,  in 
the  Floyd  Acceptances  case,  7  Wail.  U.  S. 
R.  680),  a  person  making  a  contract  with 
the  government,  through  its  officers  or 
agents,  must  look  to  the  statute  under  au- 
thority of  which  the  agent  or  officer  pro- 
fesses to  act,  and  see  for  himself  that  his 
contract  comes  within  the  terms  of  the  law. 
The  same  rule  would  apply,  a  fortiori,  to 
persons  making  contracts  with  the  agents 
or  officers  of  bodies  corporate.  Mr.  J.  Miller 
further  holds,  in  the  above  case,  that  the 
ontract  by  bill  of  exchange  stands  on  no 
different  footing,  with  reference  to  the  au- 
thority of  the  officer  to  bind  the  government. 
And  again,  *'one  who  takes  a  negotiable 
note  or  bill    of  exchange  purporting  to  be 
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made  by  an  ag-ent,  is  bonnd  to  inquire  as  to 
the  power  of  tlie  agent.*'  (See  also  31  Illi- 
nois R.  192;  42  Id.  273;  23  Barb.  10).  In 
Clark  ▼.  Citj  of  Des  Moines,  19  low.  R.  209, 
the  corporation  is  bound  only  when  its  agents 
Iceep  within  the  limit  of  their  authority. 
And  again,  **Negot lability  will  not  validate 
obligations  which  are  not  binding  for  want 
of  power  to  issue  them.  23  N.  Y.  464,  452 ; 
1  A.  I^.  Reg.  (N.  S.),  290. 

Coupon  tx>nds  are  put  upon  the  footing  of 
nei^otiable  instruments,  and  are  not  liable, 
in  the  hands  of  an  innocent  holder,  to  the 
equities  which  attach  to  ordinary  bonds. 
But  their  negotiability  cannot  enable  the 
holder  to  subject  property  conveyed  by  deed 
of  trust  or  mortgage  for  their  security, 
,  iwhich  the  grantor  had  no  right  to  convey, 
or  where  he  had  a  right  to  convey  under 
restrictions,  or  conditions,  no  further  than 
the  restrictions  or  conditions  will  allow. 
Svery  purchaser  of  railroad  bonds  should 
look  to  the  charter  or  statute,  under  author- 
ity  of  which  they  were  issued  and  the  mort- 
gage was  given  to  secure  their  payment. 
132  *The  court  is  of  opinion,  that  no 
constitutional  question  is  involved  in 
this  case  with  regaxd  to  the  impairment  of 
contracts.  The  construction  given  to  the 
5th  section  of  the  act,  is  a  construction 
giren  to  the  contract  itself;  for  it  is  a  part 
of  it.  and  a  stipulation  which  is  a  part  of  a 
contract,  though  it  may  modify  it,  or  make 
the  contract  different  from  what  it  would 
t>e  without  it,  cannot  be  said  to  impair  the 
obligation  of  the  contract. 

The  court  is  also  of  opinion,  that  the 
company  having  failed  to  complete  the  rail- 
road from  Fredericksburg  to  Orange  Court- 
house, in  the  manner  prescribed  by  the  act 
of  February  21st  1872,  [fy  the  1st  of  July 
1873  (the  extension  of  time  allowed  by  the 
act  of  March  26,  1873),  the  forfeiture  on  that 
day  became  absolute  and  complete.  And 
the  state  having  entered  and  elected  to  hold 
to  the  forfeiture,  '*no  inquisition,  or  judi- 
cial proceedings,  or  inquest,  or  finding  of 
any  kind,  was  required  to  consummate  such 
forfeiture."  Staats  v.  Board,  10  Gratt. 
400;  Wild's  lessee  V.  Serpell,  Id.  405;  Hale 
T.  Branscum,  Id.  418. 

Upon  the  whole,  the  court  is  of  opinion, 
that  there  is  no  error  in  the  decree  of  the 
Circuit  court  of  Richmond,  of  the  2d  day 
of  July  1875,  and  that  the  same  be  affirmed. 

Decree  affirmed. 
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a.  Party  Dealinsr  with  Agent  Must  Ascertain  His 

Authority. 

b.  Presidents  of  Corporations— How  Far  Agents 

Ex  Officio. 

c.  How  Far  Authority  Goes. 

d.  Holding  Out  One  as  Agent. 

e.  Certain  Powers  Incident  to  Authority. 

f.  Instances  of  Lack  of  Authority. 

g.  Powers,  etc.,  of  Real  Estate  Ag'ents. 

h.  Authority  Necessary  Generally— Sealed  Instru- 
ments. 

III.  Manner  of  Executing  Authority. 

a.  Agent  Must  Follow  Instructions  of  Principal. 

b.  Joint  Power  to  Be  Exercised  Jointly. 

c.  Manner  of  Entering  Into  Contract— When  Both 

Agent  and  Principal  Liable. 
1.  Instances. 

IV.  ,The  Relation  as  between  Principal  and  Agent. 

a.  Fiduciary  Character  of  the  Relation. 

b.  Equity  Will  Compel  an  Account  between. 

c  Personal  Representative  of  Principal  May  Hare 
an  Account  of  Agency  in  Equity. 

d.  Attorney  Cannot  ^Purchase  Client's  Property  at 

Sale. 

e.  Instances  That  Show  the  Fiduciary  Character 

of  the  Relation. 

f.  Compromises  between  Principal  and  Agent 

g.  Agent  Liable  to  Principal  for  Damages  Where 

He  Is  Disobedient 
h.  Conyersion  by  Agent  of  Principal's  Goods, 
i.  Care  Required  by  Agent  without  Reward, 
j.  What  Afirent  to  Receive  Payment  of  Debt  Due 

Principal  in. 
k.  Principal  Liable    to   Ag'ent  for  Damages  and 

Expenses  Incurred  in  the  Agency. 
1.  Afirent  Has  Lien  on   Property  of  Principal,  in 

His  Possession  for  Advances,  Labor,  Expenses, 

etc. 
m.  Agent  Not  Responsible  Where  Goods  Are  Lost 

Not  through  His  Fault, 
n.  Where  Agent  Is  Unjustly  Dismissed, 
o.  Agent  Should  Keep  and  Render  Account  of  the 

Agency, 
p.  Affent  Loses  Right  to  Compensation  by   Neg- 
lecting the  Agency. 

V.  Right  and  Liabilities  between  the  Principal  and 
Third  Parties. 

a.  Special  Agencies. 

b.  Principal  Liable  for  Contracts  of  Afent- When, 
c  Principal   Liable    for    Negli«rence    of  Agent— 

When. 

d.  Principal's  Goods  Not  Liable  for  Agent's  Debts- 

May  Trace  His  Property  In  Agent's  Hands. 

e.  Principal  Not  Responsible  Where  Credit  Is  Given 

to  Agent 

f.  Notice  to  Agent  Notice  to  Principal— When. 

g.  Agents  Dismissing  Suit  without  Authority, 
Does  Not  Affect  Principars  Right  against 
Debtor. 

h.  Admissions  and  Declarations  of  Agent  Bind 

Principal— When, 
i.  Enforcing  Contract  Made  by  Afent  Where  Third 

Person  Is  Party  to  Agent's  Fraud. 

VI.  Right  and  Liabilities  l)etween  Agent  and  Third 
Parties. 

a.  Agent  Not  Generally  Liable  on  Contracts  Made 
on  Principal's  Behalf. 
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b.  Ag-ent  Liable  Personally  for  Torts  Committed  at 

Principal's  Command. 
c  Agent  Cannot  Maintain  Snit  in  His  Own  Name. 

VIL  Where  the  Principal  Is  Not  Disclosed  by  Agent. 
VJIL  Ratification. 

IX.  Questions  of  Evidence. 

X.  Termination  of  the  Relation. 

I.  IN  QBNBRAL. 

a.  Kinds  of  AffeiicleA— Oeneral  and  Special  Agendea 

Deflned.— Agencies  are  commonly  divided  into  two 
sorts— (1)  a  general  agency;  (2)  special  agency.  A 
general  agency  properly  exists  where  there  is  a  dele- 
gation of  authority  to  do  all  acts  connected  with  a 
particular  trade,  business  or  employment  On  the 
other  hand,  a  special  agency  exists  where  the  au- 
thority delegated  is  to  do  a  single  act.  Thus,  a  per- 
son, who  is  authorized  by  his  principal  to  execute 
all  deeds,  sign  all  contracts,  or  purchase  all  goods 
required  in  a  particular  trade,  business  or  employ- 
ment, is  a  general  arent  in  that  trade,  business  or 
employment  But  a  person,  who  is  authorized  by 
his  principal  to  execute  a  particular  deed,  or  to  sign 
a  particular  contract,  or  to  purchase  a  particular 
parcel  of  merchandise,  is  a  special  agent  Davis  v. 
Gordon,  87  Va.  662,  18  S.  E.  Rep.  86. 

b.  LkiUllties  of  Prindiial  In  Bach  Kind  Compared.— In 

the  case  of  a  general  arency,  the  principal  will  be 
bound  by  the  acta  of  his  agent  within  the  scope  of 
the  general  authority  conferred  on  him,  although 
he  violates  by  those  acts  his  private  instructions  and 
directions,  which  are  given  to  him  by  the  principal, 
limiting,  qualifying,  suspending,  or  prohibiting  the 
exercise  of  such  authority  under  particular  circum- 
stances. But  on  the  contrary,  in  the  case  of  a 
special  agency,  if  the  agent  exceeds  the  special  and 
limited  authority  conferred  on  him,  the  principal  is 
not  bound  by  his  acts,  but  they  become  mere  nulli- 
ties, so  far  as  he  is  concerned;  unless,  indeed,  he 
has  held  him  out  as  possessing  a  more  enlarged 
authority.  Davis  v.  Gordon,  87  Va.  664,  18  S.  E. 
Rep.  86. 

c.  Qround  of  the  DUtlnctlon.— '"The  ground  of  this 
distinction,  says  Story,  is  the  public  policy  of  pre- 
venting frauds  upon  innocent  persons,  and  the 
encouragement  of  confidence  in  dealing  with  agents. 
If  a  person  is  held  out  to  third  persons,  or  to  the 
public  at  large,  by  the  principal,  as  having  a  gen- 
eral authority  to  act  for  and  to  bind  him  in  a  partic- 
ular business  or  employment,  it  would  be  the  height 
of  injustice,  and  lead  to  the  grossest  frauds,  to  allow 
him  to  set  up  his  own  secret  and  private  instructions 
to  the  agent  limiting  that  authority:  and  thus  to 
defeat  his  acts  and  transactions  under  the  agency, 
when  the  party  dealing  with  him  had,  and .  could 
have,  no  notice  of  such  instructions.  In  such  cases, 
good  faith  requires  that  the  principal  should  be 
bound  by  the  acts  of  the  agent,  within  the  scope  of 
his  general  authority;  for  he  has  held  him  out  to  the 
public  as  competent  to  do  his  acts,  and  to  bind  him 
thereby.  The  maxim  of  natural  Justice  here  applies 
with  its  full  force,  that  he  who,  without  intentional 
fraud,  has  enabled  any  person  to  do  an  act  which 
must  be  injurious  to  himself,  or  to  another  innocent 
party,  shall  himself  suffer  the  injury  rather  than 
the  innocent  party,  who  has  placed  confidence  in 
him.  The  maxim  is  founded  in  the  soundest  ethics, 
and  is  enforced  to  a  large  extent  by  courts  of  equity. 
Of  course,  the  maxim  falls  in  its  application,  when 
the  party  dealing  with  the  asrent  has  a  full  knowl- 
edge of  the  private  Instructions  of  the  agent  or  that 


he  is  exceeding  his  authority.**    Davis  t.  GordoB,  V 
Va.  664, 18  S.  £.  Rep.  86. 

d.  Reason  of  the  Rale.— "A  different  rale  would  boc 
only  deter  men  from  ^er  delegating  power  to 
others,  and  so  put  a  stop  to  factors  and  agencies  ia 
commerce,  but  also  vest  a  mostdansezouadlacreiMn 
in  courts  of  justice  to  vary  the  agreemeots  of  par- 
ties." The  court  in  Stovall  v.  Commonwealth.  8t  Va. 
246,  4  S.  E.  Rep.  879. 

e.  How  Created.— An  agency  may  be  created  bf 
express  words  or  acts  of  the  principal,  or  it  may  be 
implied  from  his  conduct  and  acquiescence.  Tte 
nature  and  extent  of  an  agency  may  be  implied  and 
inferred  from  circumstances.  A  common  mode  at 
appointment  of  an  agent  is  by  a  written  request,  or 
by  implication  from  the  recognition  of  the  principal, 
or  from  his  acquiescence.  Ruffner,  Donnally  4  Co. 
V.  Hewitt  Kercheval  &  Oo.,  7  W.  Va.  666w 

f.  TheTerm  "Agent**  Defined. —"Any  one  whoandcr- 
takes  to  transact  some  business,  or  to  manage  aoatt 
affair  for  another,  by  authority  and  on  acoonnt  of 
the  latter,  and  to  render  an  account  of  it  is  denoBa- 
inated  an  agent"  N.  &W.  R.  Oo.  v.  Cottrell,  81  Va. 
617,  8  S.  E.  Rep.  128. 

g.  Whom  It  Inclodes.- "The  term  arent  is  of  very 
wide  application,  and  includes  a  great  many  clases 
of  persons  to  which  distinctive  appellations  are 
given— as  factors,  brokers,  attorneys,  caahien  of 
banks,  clerks,  consignees,  etc**  N.  &  W.  B.  Ca  t. 
Cottrell,  88  Va.  617,  8  S.  E.  Rep.  128. 

h.  Delegation  of  Authority.— "An  agent  who  has  a 
bare  power  or  authority  must  execute  it  himself  and 
cannot  delegate  his  authority  to  another.**  Smith 
V.  Lowther,  86  W.  Va.  800,  18  S.  S.  Rep.  W0l  In  thii 
case  the  court  held  that  a  trustee  in  a  deed  of  tmst, 
when  he  sells  must  be  present  and  cannot  delcrau 
such  authority  to  sell  to  another. 

I.  City  Councils  Cannot  Detogata  Their  Anthatltj.- 
Public  powers  or  trusts  devolved  by  law  or  charter 
upon  the  council  or  governing  body  of  a  municipal 
corporation,  to  be  ej^rcised  by  it  when  and  in  svch 
manner  as  it  shall  deem  best  cannot  be  delegated  to 
a  committee  or  others.  M*Crowell  v.  City  of  BrIstoL 
89  Va.  662, 16  3.  E.  Rep.  867,  cited  and  f  oUowed  in  Beal 
V.  City  of  Roanoke,  90  Va.  77,  17  S.  £.  Rep.  TR. 

a.  Attorneys  at  Law  Cannot— Oonnael  or  attorneys 
to  the  record  have  now  large  powers  in  condncting 
the  suits,  and  often  concluding  the  Intereats  of  their 
clients.  They  are  selected  by  parties  for  what  are 
regarded  as  their  ability,  learning-,  integrity  and 
fidelity,  which  are  qualities  of  a  personal  char- 
acter, and  their  duties  and  powers  are  not  of  a  natoxe 
to  be  delegated  to  others  by  the  attomejrs  who  are 
first  entrusted  therewith.  Others  maiy,  indeed,  be 
requested  or  appointed  by  them  to  act  in  their  fdace. 
but  such  appointment  must  first  be  authorised,  or 
subsequently  ratified,  by  the  client  to  give  it  Talid- 
ity.    Ellis  V.  HeptinsUU,  8  W.  Va.  801. 

I.  Burden  of  Proof  upon  Party  AfHnmlmg  the  Ihia 
tlon.— Where  the  maker  of   a  note  pays  one  not 
possessing  the  note,  the  burden  of  provinc  that  such 
payee  had  authority  to  collect  the  money  is  on  the 
debtor.    Woodlnir  v.  Bradley,  76  Va.  614. 

It  is  settled  that  in  a  case  where  plalntilt  snes  for 
specific  execution  of  a  purchase  of  land  alleced  to 
have  been  made  by  him  from  the  arent  of  the  owner, 
he  must  show,  by  evidence  which  is  clear,  competent 
direct,  and  satisfactory,  both  the  terms  of  the  con- 
tract and  the  authority  of  the  ag-ent  or  a  ratifica- 
tion by  the  principal.  Blair  ▼.  Sheridan,  86  Va.  ssr, 
10  S.  E.  Rep.  414;  Simmons  v.  Kramer,  88  Va.  411.  IS 
S.  E.  Rep.  902. 
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J.  Where  Qovernaento  of  the  Parties  Are  at  War.— 
Ko  asrency  can  be  created,  where  the  iroyeminents 
of  the  respective  parties  are  enffaffed  in  hostilities 
witli  each  other.  Small  v.  Lnmpkin,  28  Gratt  832. 
Tet  where  asrencies  existed  prior  to  the  hostilities, 
and  are  for  a  lawful  purpose,  and  can  be  and  are 
exercised  without  any  Intercourse  or  communication 
between  the  parties— such  as  agencies  to  collect  and 
preserve,  but  not  to  transmit  money  or  property- 
war  between  the  respective  governments  of  the 
parties  will  not  affect  the  agency.  Small  v.  Lump- 
kin, 28  Gratt  882,  cltiuff  and  following  Manhattan  L. 
Ins.  Co.  V.  Warwick,  20.  Gratt  614.  See  also.  King  v. 
Hanson,  4  Call  250;  Hale  v.  Wall,  22  Gratt  424. 

a  NATURB  AND  BXTCNT  OP  AUTHORITY. 

«.  Party  Deallnir  with  Agent  Moat  Ascertain  Hto 
Aothority.— In  all  cases  a  party  contractln^r  with  an 
acent  must  enquire  into  his  authority:  and  either  a 
state  or  corporation  is  bound  only  when  its  agents 
keep  within  the  limits  of  their  authority.  Sllliman 
▼.  F.  O.  &  C.  R.  R.  Co..  27  Gratt  110. 

"Wbere  a  person  deals  with  an  affent  it  is  his  duty 
to  ascertain  the  extent  of  the  agency:  he  deals  with 
him  at  his  own  risk;  the  law  presumes  him  to  know 
tbe  limit  of  the  afenrs  power;  and  if  the  affent  ex« 
ceeds  his  authority  the  contract  will  not  bind  the 
principal,  but  the  affent*'  Curry  v.  Hale,  15  W.  Va. 
87& 

One  dealinff  with  an  affent  actinff  under  written 
power  is  taken  to  deal  with  the  power  spread  out 
before  him,  and  must  inspect  it  to  see  whether  the 
affent*s  act  is  authorized  by  the  power.  And  where 
the  affent  is  authorized  to  sell  land,  he  cannot  re- 
ceive the  purchase  money,  or  sell  on  credit 
unless  specially  authorized  to  do  so.  Dyer  v.  Duffy , 
30  W.  Va.  148, 10  S.  E.  Rep.  64a 

"It  is  equally  well  settled  that  a  party  dealinff  with 
an  airent  actinff  under  a  written  authority,  must 
take  notice  of  the  extent  and  limits  of  that  au- 
thority. He  is  to  be  reffarded  as  dealinff  with  the 
power  before  him;  and  he  must  at  his  peril,  observe 
tbat  the  act  done  by  the  affent  is  leffally  identical 
witb  the  act  authorized  by  the  power."  The  court 
in  Stalnback  V.  Read  &  Co.,  11  Gratt  288. 

b.  Presidents  of  Corporations— How  Par  Agents  Bz 
Officio.— The  president  of  a  corporation  is  not  «se 
ojldo  the  affent  of  the  corporation  to  sell  property 
wbicb  it  may  direct  to  be  sold ;  and  unless  appointed 
the  affent  to  sell,  his  representations  are  not  blndluff 
on  tbe  corporation.  Crump  v.  U.  S.  Mininff  Co.,  7 
Gratt  862. 

The  president  of  a  bank  has  very  little  inherent 
power.  But  usaffe  may  confer  upon  him  special 
functions.    Hodffe  v.  First  Nat  Bank,  22  Gratt  61. 

The  president  of  a  bank  has  no  authority,  virtuU 
oJSeii^  to  make  any  admissions  which  will  release  the 
maker  of  a  note  to  the  bank  from  his  leffal  responsi- 
bility created  by  such  note.  Hodffe  v.  First  Nat 
Bank,  22  Gratt  61. 

A  president  of  a  bank  may  be  authorized  by  the 
directors  to  do  any  act  which  they  are  authorized 
by  their  charter  to  do  and  such  authority  may  be  in- 
ferred from  circumstances;  such  as  that  he  was  in 
the  habit  of  doinff  acts  of  the  same  ffeneral  char- 
acter. The  directors  may  ratify  any  unauthorized 
act  of  the  president  provided  they  could  have  by 
their  ch arter  authorized  him  to  do  it  The  acceptance 
of  the  benefits  of  an  unauthorized  contract  is  such 
a  ratification.  First  Nat  Bank  v.  Kimberlands,  16 
W.  Va.65B. 


Presidents  and  cashiers  of  banks  have  only  such 
powers  as  may  be  incident  to  their  offices  respec- 
tively,  in  their  very  nature,  in  the  absence  of  any- 
thluff  in  the  charter  to  the  contrary,  and  all  other 
powers  needful  to  the  manaffement  of  the  concerns 
and  business  of  the  bank  reside  alone  in  the  direc- 
tory. Hodffe's  Ex'or  v.  First  Nat  Bank.  22  Gratt  61, 
cited  and  approved  in  P^rst  Nat  Bank  v.  Kimber- 
lands, 16  W.  Va.  678. 

c  How  Par  Authority  Goes.— Says  the  court  in  Stain- 
back  V.  Read  &  Co..  11  Gratt  286,  "It  may  be  laid 
down  as  a  rule  of  law,  sanctioned  alike  by  reason  and 
authority,  that  a  power  of  attorney  fflven  to  an 
affent  to  act  in  tl)e  name  and  on  behalf  of  his  prin- 
cipal, in  the  absence  of  anythiuff  to  show  a  different 
intention,  must  be  construed  as  fflvluff  authority  to 
act  only  in  the  separate,  individual  business  of  the 
principal." 

4.  Holdlnff  ont  One  as  Affont- If  in  consequence  of 
a  notorious  affency,  the  affent  is  in  the  habit  of 
drawiuff  bills,  which  the  principal  has  reffularly 
paid,  this  is  such  an  afllrmance  of  his  power  to  draw, 
that  the  principal  will  be  bound  to  pay  other  bills, 
thouffh  the  affent  should  misapply  the  money  raised 
by  such  bills.    Hooe  v.  Oxley,  1  Wash.  20. 

Where  an  insurance  company  furnishes  one  with 
all  needful  papers  and  blanks,  responds  to  his  acts, 
approves  permits  of  removal  by  him,  and  pays  his 
rent  they  thereby  hold  him  out  to  the  public  as  their 
affent  and  are  responsible  for  his  acts.  Hardin  v. 
Alexandria  Ins.  Co.,  00  Va.  418,  18  S.  £.  Rep.  Oil.  See 
also,  Deitz  v.  Prov.  Wash.  Ins.  Co.,  81  W.  Va.  861.  8  S. 
E.  Rep.  616;  Wy theville  Ins.  &Bankinff  Co.  v.  Teiffer, 
00  Va.  277,  18  S.  E.  Rep.  106. 

o.  Certain  Powers  Incident  to  Anthorlty.— Certain 

powers  are  necessarily  incident  to  the  authority  of 
an  affent  as  an  authority  to  sell  land  Implies  an 
authority  to  do  every  thluff  necessary  to  complete 
the  sale  and  make  it  blndiuff;  as  the  siffuinff  of  a 
contract  for  sale.  Smith  v.  Tate,  82  Va.  666,  dtluff 
and  f ollowinff  Yerby  v.  Grlffsby,  0  Lelffh  800.  Also  a 
power  of  attorney  by  the  owner  of  land  appointiuff 
the  attorney,  "to  protect  all  his  interests  in  and  title 
to  the  land,**  is  sufficient  authority  for  the  attorney 
to  redeem  the  land  for  the  owner  from  the  purchaser 
thereof  at  a  sale  for  delinquent  taxes.  Townshend 
V.  Shaffer,  80  W.  Va.  176,  8  S.  E.  Rep.  686.  But  an  affent 
appointed  to  rent  property  or  sell  it  at  a  stipulated 
price  has  no  authority  to  divide  the  land  or  to  re- 
arranffe  the  boundaries  thereto.  Fore  v.  Campbell. 
82  Va.  806, 1  S.  E.  Rep.  18a 

Sale  of  Personal  Property— Implied  Anthorlty.— a 
ffeneral  affent  to  sell  personal  property  is  presumed 
to  have  power  to  make  such  warranties  with  refer- 
ence to  the  property  as  are  usual  and  customary  in 
like  sales  in  that  locality.  It  is  competent  for  the 
party  relyluff  upon  such  warranty  to  prove  as  a 
usaffe  of  trade,  what  warranties  are  usually  de- 
manded by  the  buyer  and  fflven  by  the  affents  of  the 
seller  in  effectiuff  sales  of  similar  articles  in  that 
locality.  A  restriction  upon  the  power  of  the  affent 
to  make  the  usual  warranties  in  effectiuff  like  sales, 
of  which  the  buyer  has  no  notice  or  knowledffe.  is 
not  bindiuff  on  him.  If  there  be  evidence  tendinff 
to  prove  what  warranties  are  usually  fflven  by 
affents  in  effectiuff  like  sale,  it  Is  for  the  Jury  to 
determine  whether,  in  the  particular  case,  the  affent 
was  clothed  with  the  requisite  authority.  Reese  v. 
Bates,  04  Va.  321,  26  S.  E.  Rep.  866. 

A  ffeneral  affent  to  sell  is  authorized  to  do  what- 
ever is  usual  in  the  market  to  carry  out  the  object 
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of  his  asrency.  But  It  is  for  the  Jury  to  determine 
upon  the  evidence  what  Is  usual.  It  is  not  neces- 
sary for  the  principal  to  have  notice  of  the  course  of 
business.  If  such  affent.  In  accordance  with  the 
usaffe  of  trade  of  the  place  of  sale,  srlves  a  warranty 
of  the  quality  of  the  foods  sold,  which  is  not  in 
itself  unjust  to  hl6  principal,  the  latter  will  be  bound 
by  it.  although  ismorant  of  such  usasre.  Reese  y. 
Bates,  M  Va.  321,  26  S.  £.  Rep.  866. 

Sale  of  Land— Authority  to  Receive  Purchase  ftoney. 
—When  the  owner  of  land  authorizes  another  to  sell 
the  same,  the  authority  of  the  a^ent  to  receive  so 
much  of  the  purchase  money  as  is  to  be  paid  in 
hand,  is  a  necessary  incident  to  the  power  to  sell. 
Yerby  v.  Grimsby,  9  Jjcigh  387.  This  case  is  severely 
criticised  by  Grbbn,  J.,  In  Mann  v.  Robinson,  19  W. 
Va.  56.  42  Am.  Rep.  T71,  which  holds  that  where  the 
owner  of  land  authorizes  an  atf^nt  to  make  a  con- 
tract for  the  sale  thereof,  audit  Is  done  by  the 
affent,  he  has  no  authority  as  an  Incident  to  the 
authority  conferred  upon  him  to  collect  any  portion 
of  the  purchase-money,  which  by  the  terms  of  the 
contract  are  to  be  paid  at  a  future  time.  Mann's 
Ex'rs  V.  Robinson,  19  W.  Va.  49.  but  says  Gbkbn,  J.,  in 
the  same  case,  "If  the  property  be  personal,  the 
authority  to  sell  for  cash  would  carry  with  It 
generally  the  power  and  authority  to  receive  the 
purchase  money." 

Authority  to  ConfcM  Judffnent.— An  aflrent  author- 
isKed  to  confess  Judgment,  may  confess  Judgment 
with  a  suy  of  execution.  Calwells  v.  Shellds,  2  Rob. 
906.  He  may  also  do  so  before  the  action  is  brought. 
Ins.  Co.  V.  Barley,  18  Gratt  368.  It  Is  not  necessary 
that  such  affent  or  attorney  In  fact,  be  an  attorney 
at  law.    Ins.  Co.  v.  Barley,  16  Gratt  863. 

ff.  Instances  of  Lack  of  Authority.— Under  a  power 
of  attorney,  authorizing  the  attorney  to  act  In  every 
species  of  business  wherein  the  principal  may  be 
concerned  or  interested  in  the  United  States,  held, 
notwithstanding  the  broad  terms  of  the  power,  the 
attorney  Is  not  authorized  to  pledge  the  property  of 
his  principal,  to  secure  the  Individual  debt  of  the 
attorney.    Hewes  v.  Doddridge,  etc.,  1  Rob.  148. 

A  power  of  attorney  to  draw,  endorse  and  accept 
Mils,  in  the  name  of  the  principal,  does  not  author- 
ize the  attorney  to  draw  a  bill  In  the  Joint  names  of 
himself  and  his  principal.  Stalnback  v.  Read,  11 
Gratt.  281.  And  also  where  authority  Is  given  to 
endorse  for  several  Jointly,  the  agent  cannot  bind 
the  principals  by  endorsing  severally.  U.  S.  Bank 
V.  Beime,  1  Gratt  284. 

g.  Powers,  etc.,  of  Real  Bstate  Agents.— A  real  estate 
broker  or  agent  Is  one  who  negotiates  the  sale  of 
real  estate.  His  business  generally  Is  to  find  a  pur- 
chaser who  Is  willing  to  buy  on  the  terms  fixed  by 
the  owner.  He  has  no  implied  authority  to  bind  his 
principal  by  signing  a  contract  of  sale.  Nor  has  he 
such  authority  to  fix  terms  of  sale,  time  of  posses- 
sion, nor  the  covenants  to  be  contained  In  the  deed. 
Nor  can  he  materially  change  terms  of  sale  fixed  by 
the  principal  without  his  consent  He  Is  a  special 
agent  and  must  pursue  his  instructions  and  act 
within  the  scope  of  his  limited  power;  and  those  who 
deal  with  him,  if  he  exceeds  his  authority,  do  so  at 
their  peril.  Halsey  v.  Montelro.  92  Va.  661.  24  S.  E. 
Rep.  258. 

h.  Authority  Necessary  Qenerally— Sealed  Instru- 

■nnts.— The  authority  of  the  agent  must  be  com- 
mensurate with  the  act  he  performs.  So  If  the  act 
of  the  agent  Is  the  execution  of  an  Instrument  under 
seal,  his  authority  to  do  so  must  be  under  seal. 
Preston  v.  Hull,  28  Gratt  604;  Penn  v.  Hamlett  27 


Gratt  887.    But  he  may  do  any  thing  else  that  the 

principal  could  do  for  himself  under  a  i»aurol  anther- 

Ity.    Plercy  V.  Hedrlck,  2  W.  Va.  468. 

Making  insertions  In  Bond.— If  an  agent  make  £nser> 

tlons  In  a  deed  or  bond,  his  authority  must  be  under 

seal,  to  bind  the  prlnclpaL    Preston  v.  Hull.  9  Gratt 

600. 

III.  MANNER  OP  BXBCUTINQ  AUTHORITY. 

a.  Agent  Must  PoUow  instructloDs  of  Pilncipat— It  li 

a  well  established  rule  of  law  that  the  agent  mma 
follow  the  principal's  instructions,  so  where  the 
principal  appoints  an  agent  to  buy  grain,  and  the 
agent  buys  tobacco,  the  seller  of  the  tobacco  cannot 
recover  of  the  prlnclpaL  Hopkins  v.  Blane.  I  CiU 
862. 

S  gives  G  power  of  attorney  to  execute  any  bond,  to 
the  amount  of  $26,000.00,  which  the  county  court  mar 
require  S  to  give  for  the  faithful  discharge  of  Us 
duties  as  treasurer  of  said  county.  The  conrt  re- 
quires bond  of  $40,000.00  which  G  executes.  BM, 
this  Is  not  the  bond  of  S.  Stovall  v.  Gommoowealtk. 
84  Va.  246,  4  S.  £.  Rep.  879. 

Agent  Must  Follow  Principal's  lastructlaMi  Pin» 
tion.— There  are  exceptions  to  the  mle  of  law  that 
the  agent  must  follow  the  principal's  inatmctloQs.  or 
else  be  liable  to  the  principal  for  any  damages  that 
the  principal  may  incur  by  such  disobedience. 
"With  regard  to  instructions,  there  are  twoqnaliflca^ 
tious  which  are  naturally  and  necessarily  implied  ia 
every  case  of  mercantile  agency.  The  one  is  thai 
they  are  applicable  only  to  the  ordinary  oonzse  of 
things.  And  the  agent  will  be  Justified  in  cases  of 
unforeseen  emergency.  In  deviating  from  theoL* 
Andkrson.  J.,  In  Bernard  v.  Maury,  20  Gratt  4K 

b.  Joint  Power  to  Be  Exercised  Jeintly.— A  jotnt 
power  to  several  persons  must  be  Jointly  exercised. 
Union  Bank  v.  Beime,  1  Gratt  286. 

c.  Manner  off  Entering  Into  Contract— Wkea  BtA 
Principal  and  Agent  Liable.— "When  a  contract  b 
made  by  an  agent  the  question  whether  the  princi- 
pal or  agent  or  both,  are  liable,  is.  generally,  a 
question  of  intention.  The  principal  alone  is  Uahle 
If  the  facts  are  all  known,  and  there  is  no  spedal 
reason  for  holding  the  agent  liable,  or  an  intendon 
to  make  him  liable  is  not  plainly  indicated  by  tkc 
form  of  the  contract  or  otherwise.  The  contract  is 
made  for  the  principaPs  benefit  is  in  fact  the  iKia> 
cipal*s  contract  by  the  procuration  of  the  agent 
and  it  is  Just  and  right  that  the  principal,  and  not 
the  agent  should  bear  the  burthen  directly  as  be 
must  ultimately,  unless  there  be  some  good  reaaoa 
for  the  contrary.  The  agent  Is  never  liable  unless  it 
appear  to  have  been  intended  by  the  parties  totke 
contract  that  he  should  be  liable:  always  presoa- 
lug  of  course  that  the  agent  has  strictly  porsned  his 
authority;  for  if  he  has  not  he  is  peraonally  ISahte- 
When  the  contract  is  by  parol,  an  intention  to  a»ke 
the  agent  liable  must  appear  from  the  facts  and 
circumstances  of  the  case,  as  they  are  shown  in  try 
deuce.  When  the  contract  is  in  writing,  an  inten- 
tion to  make  the  agent  liable,  must  appear  on  the 
face  of  the  writing,  or  from  the  language  thereia 
used :  and  if  such  Intention  so  appear,  parol  evidence 
to  show  the  contrary  is  inadmissible:  upon  the 
familiar  principle  that  parol  evidence  Is  Inadnds- 
slble  to  vary  or  contradict  a  written  contract" 
MoNCXJRB,  J.,  in  Walker  v.  Christian.  21  Oratt  WL 

Oovemment  Agents.— A  public  officer,  contractlaff 
on  the  part  of  government  is  not  personally  liahie. 
Syme  y.  Butler.  1  Gall  106,  approved  and  followed  ia 
Tutt  y.  Lewis,  8  Call  288.  See  also.  Walker  v.  Chris- 
tian, 21  Gratt  298. 
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"A  Tcry  different  nile,  In  sreneral,  prevails  in  re- 
gard to  public  affents;  for  in  the  ordinary  coarse  of 
tilings,  an  a4rent.  contracting  in  behalf  of  the  gov- 
emment.  or  of  the  pnblic,  is  not  personally  boond 
by  such  a  contract,  even  though  he  would  be  by  the 
terms  of  the  contract,  if  it  were  an  agency  of  a 
private  nature.  The  reason  of  the  distinction  is 
tbat  it  is  not  to  be  presumed,  either  that  the  public 
acrent  means  to  bind  himself  personally  in  acting  as 
a  fanctionary  of  the  goyemment,  or,  that  the  party 
dealing  with  him  in  his  public  character  means  to 
rely  on  his  Individual  responsibility.  On  the  con- 
trary, the  natural  presumption  in  such  cases  is,  that 
the  contract  was  made  on  the  credit  and  responsi^ 
blllty  of  the  goyemment  itself,  as  possessing  an 
entire  ability  to  fulfil  all  its  just  contracts  far  beyond 
tbat  of  any  private  man:  and  that  it  is  ready  In 
good  faith  to  fulfil  them  with  punctilious  promptl- 
tnde.  and  in  a  spirit  of  liberal  courtesy.  Qreat 
public  Inconveniences  would  result  from  a  different 
doctrine,  considering  the  various  public  function- 
aries, which  the  government  must  employ,  in  order 
to  transact  its  ordinary  business  and  operations: 
and  many  persons  would  be  deterred  from  accept- 
ing of  many  offices  of  trust  under  the  government  if 
Cbey  were  held  personally  liable  upon  all  their 
official  contracts.*'  The  court  by  Moncurb,  J.,  in 
Walker  v.  Christian.  21  Oratt  297. 

1.  Instaoces.— In  Early  v.  Wilkinson,  9  Gratt  68.  a 
note  signed  "Robert  H.  Early, 

[For  Sam'l  H.  Early.]" 
was  held  to  be  the  note  of  Robert  H.  Early. 

In  Exchange  Bank  v.  Liewls  Ck)unty,  28  W.  Va.  278, 
the  court  held  that  a  note  signed  "James  Bennett, 
Agent  for  Lewis  Oounty,"  to  be  the  individual  note 
of  James  Bennett  The  court  going  further  says, 
"The  best  mode  for  an  agent  to  sign  a  note  for  his 
principal,  so  that  it  may  clearly  appear  he  is  the 
mere  scribe  of  the  principal,  is  as  follows:  "A.  B. 
by  bis  attorney  or  agent  C  D,."  or  "A.  B.  by  C.  D." 

A  deed  for  the  conveyance  of  land,  purporting  to 
be  made  by  A.  attorney  in  fact  for  B.  witnesses  "that 
the  said  attorney  in  fact,  A.  for  and  in  consideration 
etc,  doth  release  and  Quitclaim  etc.,**  and  concludes 
"in  testimony  whereof  the  said  B.  hath  hereunto 
set  bis  hand  and  seal,**  but  is  signed  with  the 
name  of  A.  (not  styled  attorney)  a  scroll  being  an- 
nexed to  the  signature. 

Cabkll,  J.,  in  holding  that  such  deed  was  not  the 
deed  of  B.  says:  "The  legal  title  to  land  cannot  pass 
from  him  who  has  it,  but  by  his  deed.  Such  deed 
may  be  executed  by  his  attorney  duly  authorized  for 
the  purpose.  Butit  must  be  so  executed  as  to  be  the 
deed  •f  the  principal.  It  is  not  sufficient,  thereforet 
that  It  shall  be  executed  by  the  person  who  was  au- 
thorized to  make  it:  but  It  must  be  done  by  him  as 
attorney.  For  this  purpose  It  is  necessary  that  the 
attorney  shall  either  sign  the  name  of  the  principal, 
with  a  seal  annexed,  stating  it  to  be  done  by  him  as 
attorney  for  the  principal;  or  he  may  sign  his  own 
name,  with  a  seal  annexed,  stating  It  to  be  for  the 
principal.  In  either  of  these  forms,  the  deed  be- 
comes the  deed  of  the  principal:  and  if  every  thing 
else  be  correct,  it  conveys  the  title  of  the  principal. 
But  if  the  deed  be  signed  and  sealed  by  the  attorney, 
neither  in  the  name  of  the  principal,  nor  in  his  own 
name  as  attorney,  for  the  principal,  it  is  not  the 
deed  of  the  principal.'* 
In  Rand  A  Minsker  v.  Hale,  8  W.  Va.  406,  Hale 


CJo.  in  payment  of  grain,  etc..  delivered  to  said  com- 
pany by  the  plaintiffs.  Bbown,  P..  in  holding  Hale 
personally  liable  on  the  draft  said:  "The  learned 
counsel  for  the  defendant  has  argued  with  force 
and  ingenuity  to  show  that  upon  the  case  made, 
the  Forest  Hill  Mining  and  Manufacturing  Com- 
pany was  liable.  However  that  may  be,  it  is  not 
necessary  to  the  determination  of  this  case,  nor  Is  it 
the  iuQUlry  we  are  called  on  to  investigate.  The 
true  question  is,  whether  or  not  the  defendant  is 
liable.  And  after  a  careful  consideration  of  the 
-subject  and  a  review  of  the  authorities  cited  in  the 
argument,  I  am  led  to  the  conclusion,  without 
hesitation  or  doubt  that  the  defendant  was  liable 
personally  on  the  bill  of  exchange,  which  as  between 
him  and  the  holder  is  his  own  individual  contract 
and  undertaking:  in  other  words,  it  purports  on  its 
face  to  be  the  order  of  the  defendant  and  the  addi- 
tion of  the  word  'Pres't*  to  his  signature  does  not 
shift  the  responsibilities  from  him  to  the  company 
of  which  he  was  the  president  so  far  as  the  plaintiffs 
are  concerned.'* 

M  gives  to  J  a  power  of  attorney  to  sell  her  lands 
in  the  county  of  R,  with  power  to  J  to  appoint  other 
agents  or  attorneys.  J  executes  a  power  to  C  to  sell 
the  lands,  but  the  power  only  authorizes  C  to  act  in 
the  name  of  J,  and  it  is  signed  by  J  in  his  own  name, 
without  any  reference  to  his  principal.  This  power 
does  not  authorize  C  to  convey  the  land  as  attorney 
of  M.    Stinchcomb  v.  Marsh,  15  Gratt  202. 

While  the  courts  should  generally  refuse  to  allow 
a  recovery  against  one  person  on  a  negotiable  instru- 
ment made  by  another,  on  proof  that  the  latter  was 
acting  as  his  agent  yet  a  person  may  make  the  signa- 
ture of  another  his  own  by  using,  or  allowing  it  to 
be  used  as  such  in  the  course  of  his  business,  and 
that  he  will  and  should,  under  such  clrcumsUnces 
when  clearly  proved,  be  as  much  bound  as  if  his  own 
name  was  affixed  to  the  bill  or  other  negotiable 
instrument  in  question.  Devendorf  v.  West  Vir- 
ginia Oil  and  Oil  Land  Company,  17  W.  Va.  136. 

"A  person  owning  land  may  by  parol  authorize 
another  to  make  a  contract  for  the  sale  thereof; 
and  If  a  contract  be  made  under  such  authority, 
the  owner  of  the  land  may  be  charged  by  virtue 
of  the  contract  provided  there  be  a  memoran- 
dum thereof  In  writing  signed  by  the  person  au- 
thorized to  make  it  The  signing  by  the  agent  of 
his  own  name  Is  sufficient  The  stotute  does  not 
make  it  indispensable,  that  he  should  sign  the  name 
of  the  party  to  be  charged  therewith.*'  The  court  in 
Conaway  v.  Sweeney.  24  W.  Va.  649,  citing  Yerby  v. 
Grigsby,  9  Leigh  887. 

"It  is  a  sufficient  execution  of  a  deed  by  an  attor- 
ney In  fact  for  his  principal,  if  he  signs  the  name  of 
the  principal  with  a  seal  annexed,  stating  it  to  be 
done  by  him  as  attorney  for  the  principal;  or  if  he 
signs  his  own  name  with  a  seal  annexed,  stating  it 
to  be  for  the  principal."  The  court  in  Shanks  v. 
Lancaster,  5  Gratt  110, 119. 

The  signing  by  the  agent  in  his  own  name  is  suffi- 
cient   Yerby  v.  Grigsby.  9  Leigh  387. 

IV.  THE  RELATION  AS  BETWEEN  PRINCIPAL 

AND  AGENT. 

a.  Piduciary  Character  of  the  Relation.— The  rela- 
tions of  principal  and  agent  attorney  and  client 
come  under  the  equitable  doctrine  that  any  person 
who  occupies  a  fiduciary  relation  to  another,  is  bound 
not  to  exercise  to  the  benefit  of  himself  and  to  the 


was  sued  on  a  draft  drawn  by  Chas.  F.  Hale.  Pres't    prejudice  of  the  party,  to  whom  he  stands  In  such 
president  of   the   Forest  Hill  Mining  A   Manf.    relaUon,  any  of  the  powers  or  rights,  or  any  knowl- 
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edffe  or  adyantasre  of  any  description  whicb  he 
derives  from  snch  confidential  position-  Newcomb 
et  (U.  V.  Brooks  et  cU.,  16  W.  Va.  58,  citlnir  Carter,  etc.. 
V.  Harris,  4  Rand.  804:  Buckles  v.  Lafiferty,  2  Rob. 
?92;  Sesrar  ▼.  Edwards.  11  Leiffh  218. 

b.  Bquity  Will  Compel  an  Account  between.— Where 
the  affency  Is  of  a  fiduciary  character,  a  bill  in  equity 
will  lie  on  behalf  of  the  principal  to  compel  the 
affent  to  give  an  account.  Zetelle  v.  Myers,  10  Gratt. 
02,  cited  and  followed  in  Merchants*  Bank  v.  Jeffries, 
21  W.  Va.  504.  See  also,  Berkshire  v.  Evans,  4  Leigh 
228:  Coffman  v.  Sansrston,  21  Gratt  263. 

c.  Personal  Representative  off  Principal  Hay  Have  an 
Account  of  Agency  in  Bquity.— A  bill  in  equity  will 
lie,  by  an  administrator  of  a  principal,  against  the 
general  agent  of  his  intestate  for  a  discovery  and  an 
account  of  the  transactions  of  the  latter  with  his 
principal.  Simmons  v.  Simmons,  88  Gratt  451,  cited 
and  followed  In  Huff  v.  Thrash.  75  Va.  648;  Vilwig  v. 
B.  &  O.  R.  R.  Co.,  79  Va.  449. 

4.  Attorney  Cannot  Purchase  Client's  Property  at 
Sale.— "If  a  client's  property  real  or  personal  is  sold 
in  the  process  of  a  suit  his  attorney  cannot  be  per- 
mitted to  purchase  it  without  the  express  consent  of 
the  client"  Green.  J.,  in  Newcomb  st  al.  v.  Brooks 
et  al.,  18  W.  Va.  69. 

And  if  he  does  so,  such  purchase  will  be  properly 
set  aside  even  if  it  is  made  at  an  auction  sale,  for 
full  value,  and  by  perfectly  fair  means.  Newcomb 
V.  Brooks  (tupra). 

An  agent  employed  to  look  after  and  rent  the 
land  of  another,  who  is  a  non-resident  cannot 
allow  the  property  to  be  returned  delinquent  for 
taxes,  and  then  buy  the  property  himself  at  the 
tax  sale.    Morris  v.  Joseph,  1  W.  Va.  256. 

e.  Instances  That  Show  the  Fiduciary  Character  of 
the  Relation.— The  following  instances  show  how 
zealously  the  courts  protect  the  Interests  of  the 
principal,  how  they  view  the  whole  transaction,  and 
set  it  aside,  at  the  merest  suspicion  that  the  agent 
is  using  the  agency  for  his  own  interests  and  not  in 
furtherance  of  those  of  his  principals. 

Loyalty  to  his  trust  is  the  most  important  duty 
which  an  agent  owes  to  his  principal.  The  dealings 
of  an  agent  with  his  principal  are  closely  scrutinized, 
and  the  voidable  acts  of  the  agent  will  not  be 
deemed  to  have  been  confirmed  by  the  principal 
except  after  the  fullest  disclosure  by  the  agent 
Confirmation  must  be  a  solemn  and  deliberate  act  of 
the  principal,  after  full  disclosure  by  the  agent  If 
the  principal's  right  to  impeach  a  transaction  be 
concealed  from  him.  or  a  free  disclosure  be  not  made 
to  him  of  every  circumstance  which  is  material  for 
him  to  know,  or  if  confirmation  takes  place  under 
pressure  or  constraint  or  by  the  exercise  of  undue 
influence,  or  under  the  delusion  that  the  original 
transaction  Is  binding  on  him,  or  if  it  be  merely  a 
continuation  of  the  original  transaction,  the  con- 
firmation amounts  to  nothing.  Francis  v.  Cline.  96 
Va.  201,  81  S.  E.  Rep.  10. 

An  agent  to  buy  or  sell,  or  to  act  In  any  other 
business,  will  not  be  permitted  to  make  profits  for 
himself  out  of  the  transaction.  All  profits  or  ad- 
vantages made,  or  contracted  for  by  him  In  the 
business,  beyond  the  ordinary  compensation  to  be 
paid  by  his  principal,  enure  to  the  benefit  of  his 
principal.  And  this  rule  applies  equally  to  promot- 
ers of  a  corporation  who,  like  agents,  occupy  a 
fiduciary  relation  to  the  new  corporation.  Central 
Land  Co.  v.  Obenchaln.  92  Va,  180,  22  S.  E.  Rep.  876. 

An  agent  to  sell  cannot  become  a  purchaser,  except 
after  the  fullest  disclosure  to  his  principal  of  all 


facts  which  may  affect  his  interest.  The 
between  the  parties  is  one  of  trust  and  oonfldeace. 
and  the  utmost  good  faith  Is  exacted  of  the  tgOL 
He  cannot  sign  a  contract  for  the  sale  of  theprisd- 
pal's  land  when  he  is  himself  Interested  as  par- 
chaser.  If  such  contract  be  made  by  the  ageat^ 
principal  will  not  be  held  to  a  ratification  tkcmtf. 
except  after  full  knowledge  of  all  the  material  facti 
If  these  be  either  suppressed  or  unknown,  the  nll- 
flcation  will  be  treated  as  Invalid,  because  foosded 
on  fraud  or  mistake.  Halsey  v.  Monteiro.  8C  Vs.  96. 
24  S.  E.  Rep.  2S8. 

An  agent  employed  to  buy  cannot  himself  beoaee 
the  seller..  See  Colbert  et  €U.  v.  Shepherd.  9  Va.in. 
16  S.  £.  Rep.  246. 

An  agent  employed  to  sell  cannot  himself  beooae 
the  purchaser.  Colbert  et  aL  v.  Shepherd.  flP  Vi. «. 
16  S.  E.  Rep.  246,  citing  Lamar  v.  Hale,  79  Va.  01. 
Statham  et  ale.  v.  Ferguson^s  Adm*r  et  aiL,  S 
Gratt.  40. 

In  Moseley's  Heirs  v.  Buck  et  al.,  S  Mnnf.  Stt.  a  sak 
to  agents  was  rescinded  where  It  was  pfroven.tkat 
the  agents  assured  their  principal,  the  rendor,  tka 
the  land  would  not  bring  more  than  a  certain  price 
per  acre,  when  in  fact  the  principal  had  been  oBtm 
more,  through  his  agents,  who  concealed  socb  oBer 
from  him. 

B  was  an  agent  for  the  sale  of  a  tract  of  land,  aid 
concealed  from  his  principal  the  knowledge  vtk^ 
he  had  acquir  ed  as  such  agent  respecting  the  prior 
at  which  the  land  could  be  sold,  and  taking  nndse 
advantage  of  his  position  as  agent  purchased  the 
land  from  the  principal,  who  was  then  ignoraDti4 
material  matters  affecting  the  value  thereof  at  t^ 
time,  and  sold  it  for  a  much  larger  sum.  AUL 
that  it  was  the  duty  of  B  to  have  disclosed  to  ibt 
principal  his  knowledge  thus  acquired  before  tt 
made  such  purchase,  and  that  hemustacooiiBtto 
the  principal  for  the  sum  he  received  for  the  land, 
over  and  above  the  amount  paid  by  him  to  ike 
principal.    Bell  v.  Bell,  3  W.  Va.  183. 

Where  an  attorney  or  agent  undertakes  the  col- 
lection of  a  claim  for  his  client  or  principal  aal 
while  such  relation  exists,  buys  the  claim  f roai  tiii 
principal,  whether  false  representations  were  made 
or  not  to  induce  the  principal  to  sell  his  claim,  or 
even  if  the  claim  was  sold  for  an  adequate  price,  tke 
sale  is  voidable  at  the  option  of  the  prindpaL  Lue 
V.  Black,  21  W.  Va.618. 

An  agent  authorized  to  purchase  land  for  liii 
principals,  purchases  in  his  own  name,  and  takes  a 
conveyance  to  himself.  He  is  bound  to  convey  tbc 
land  to  his  principals,  upon  their  complying  vlUi  tbe 
terms  of  his  contract  of  purchase.  In  the  same  plicbt 
and  condition  in  which  the  same  was  convered  to 
him.  If  the  agent  has  disposed  of  a  part  of  dic 
land  purchased,  so  that  the  principals  cannot  obals 
that  part ,  the  agent  will  be  held  to  account  forth 
same  at  its  true  value  at  the  time  when  it  sh<«M 
have  been  conveyed  to  his  principals.  Wellfbfti  d 
ale.  V.  Chancellor,  5  Oratt  89. 

An  agent  may  deal  directly  with  his  principal.  mbA 
sell  to  him  property  he  was  employed  to  bnyforhlia. 
provided  he  makes  fair  and  full  disclosure  to  tSt 
principal  of  all  the  facts  and  circumstances  vitbia 
his  knowledge  in  any  way  calculated  to  enable  Us 
principal  to  Judge  of  the  propriety  of  the  transactioa 
and  there  Is  no  deception  or  concealment  on  the  port 
of  the  agent:  and.  in  a  contrqveray  between  a  prin* 
cipal  and  his  agent  over  the  validity  of  sadk  aa 
agreement,  the  burden  of  proof  is  on  the  ageai  lo 
show  such  disclosure,  and  the  perfect  fairness  of  tte 
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transaction.    Jackson  v.  Pleasonton,  06  Va.  664, 29  S. 
B.  Rep.  flea 

The  general  mle  is  that  an  affent  may  not  act  for 
both  parties.  Neither  can  he  be  both  bnyer  and 
seller.    See  Segar  y.  Edwards,  11  Leiffh  818. 

A  man  cannot  be  the  asrent  of  both  the  bnyer  and 
the  seller  in  the  same  transaction,  wlthont  the 
intelliflrent  consent  of  both  parties;  nor  can  an  arent 
act  for  himself  and  his  principal,  nor  for  two  princi- 
pals on  opposite  sides  in  the  same  transaction,  wlth- 
ont like  consent  All  snch  transactions  are  Toidable, 
and  may  be  repudiated  by  the  principal  without 
pzxwf  or  in j nry  on  his  part  Nothing*  will  defeat  this 
riffht  of  the  principal  except  his  own  confirmation 
after  fnll  knowledge  of  all  the  facts.  The  object  of 
this  principle  is  to  remove  all  possible  temptation 
from  the  agent  Fergnson  v.  Gooch,  M  Va.  1, 20  S.  E. 
'Rep.  397. 

1  Compromises  between  Principal  and  Agent.— It  is 
competent  for  a  principal  and  agent  to  compromise  a 
controversy  between  them;  and  snch  compromise, 
if  fairly  made  with  a  fnll  knowledge  of  all  the  facts, 
and  where  no  undue  Influence  is  exerted,  or  improper 
advantage  of  the  situation  of  the  principal  is  taken, 
is  binding  on  the  principal,  though  he  may  by  such 
compromise,  yield  a  portion  of  his  rights.  But  if 
the  ag«nt  misrepresents  a  material  fact  the  compro- 
mise will  be  vacated;  and  this  especially,  where 
advantage  is  taken  of  the  circumstances  of  the  prin- 
cipal.   Wellford  a  al$.  v.  Chancellor,  6  Oratt  89. 

g.  Agent  LtaMe  to  Prindpnl  for  Damages  Where  He 
is  Disobedient.— If  an  agent  having  sold  goods  be- 
longing to  his  principal,  be  ordered  by  him  while 
they  are  yet  in  transitu,  not  to  deliver  them  to  the 
bnyer,  whose  solvency  he  doubts,  and  the  agent 
nevertheless  delivers  the  goods,  without  demanding 
indemnity,  he  Is  liable  to  the  principal  for  any  loss 
that  the  principal  may  incur  by  reason  of  such 
delivery.  Howatt  v.  Davis,  6Munf.  84;  RufEner,  etc., 
Co.  V.  Hewitt  etc.,  Co.,  7  W.  Va.  686. 

If  the  agent  unnecessarily  exceeds  his  commission, 
or  risks  the  property  of  his  principal,  he  thereby 
renders  himself  responsible  to  his  principal  for  all 
losses  and  damage  which  are  the  natural  conse- 
quences of  his  act  Ruffner,  Donnally  A  Co.  v. 
Hewitt  Kercheval  &  Co.,  7  W.  Va.  680. 

Ii.  Conversion  by  Agent  off  Prlndpsl's  Ooods.— m  Mc- 
Veigh V.  Bank,  etc.,  20  Gratt  188,  the  president  of  a 
bank,  which  had  suspended  operations  owing  to  the 
war,  collects  money  owing  the  bank,  tries  to  lend  it 
ont  for  the  bank,  but  fails,  invests  it  with  some  of  his 
own  in  tobacco,  which  speculation  turns  out  bad. 
Ilddt  he  is  regarded  as  a  borrower  of  the  amount, 
and  must  make  it  good,  although  as  the  court  says, 
"We  see  no  reason  to  impute  any  blame  to  the 
defendant  He  seems  to  have  acted  throughout  with 
a  conscientious  regard  for  what  he  considered  the 
best  interest  of  the  bank.  But  his  motives,  however 
conscientious,  cannot  exonerate  him  from  liability 
for  the  collection  and  appropriations  of  money 
belonging  to  the  plaintiff." 

L  Care  Required  by  Agent  witliottt  Reward.—  An 
agent  without  reward  will  not  be  required  to  use 
more  diligence  than  would  be  used  by  a  prudent 
man  in  the  management  of  his  own  affairs.  Pate  v. 
M'Clure,  4  Rand.  104. 

J,  Wliat  Agent  to  Receive  Pasrment  of  l>elit  Dne  i>rln- 
dpnl  in.— An  agent  authorized  to  collect  a  debt  can 
receive  payment  thereof  in  money  only.and  he  has  no 
rlg'ht  to  accept  anything  else  in  satisfaction  without 
express  authority  from  his  principal,  and  if  he  does, 
it  will  be  no  payment  unless  ratifled  or  assented  to 


by  the  principal.  Mann's  Ex*rs  v.  Robinson,  19  W.  Va. 
49,  citing  and  following  Wilkinson  v.  Holloway,  7 
Leigh  284;  Wiley  v.  liahood,  10  W.  Va.  221. 

Confederate  States  treasury  notes  were  not  such 
money  as  an  attorney  could  receive  in  payment  of 
his  clienrs  note,  the  principal  being  a  citizen  of  the 
United  States  at  the  time.  Harper  v.  Harvey,  4  W, 
Va.589. 

It  may  be  conclusively  inferred  from  facts  and 
circumstances  shown  in  evidence,  that  an  attorney 
during  the  late  civil  war,  was  authorized  by  his 
client  to  receive  payment  on  a  claim  in  his  hands, 
in  Confederate  money,  all  the  parties  being  and 
residing  at  the  time  within  the  Confederate  lines. 
Ellis  V.  Heptinstall,  8  W.  Va.  888. 

A  was  attorney  for  C,  in  West  Virginia,  before  the 
late  war.  At  the  beginning  of  the  war  A  Joined  the 
Confederate  army.  Held,  the  relation  of  agency 
ceased.    Harper  v.  Harvey,  4  W.  Va.  589. 

An  attorney  at  law  employed  to  collect'a  debt  may 
receive  payment  in  money,  but  has  no  right  to  ac- 
cept anything  else  in  satisfaction,  wtthdiit  express 
authority.  Wilkinson  &  Co.  v.  HoUoway,  7  Leigh 
2T7;  Smock  v.  Dade,  5  Rand.  089;  Smith's  Adm'r  v. 
Lamberts,  7  Gratt  138;  Harper,  Adm'r,  v.  Harvey 
et  al.,  4  W.  Va,  599;  Wiley  v.  Mahood  itt  al.,  10  W.  Va. 
221:  Spence  v.  Rose,  28  W.  Va.  88S. 

An  agent  with  authority  to  collect  a  note  of  his 
principal  which  is  payable  in  money,  has  no  author- 
ity to  receive  in  payment  of  such  note  anything  but 
money.  If  In  such  case  the  agent  receives  from  the 
debtor  notes  or  claims  on  a  third  party  ih  payment 
of  such  note,  that  will  not  constitute  a  payment 
unless  the  claims  so  received  are  actually  "collected 
by  the  agent    Spence  v.  Rose,  28  W.  Va.  838. 

Ic  l>rlncipsl  Liable  to  Agent  for  Damages  and  Ex- 
penses Incurred  in  the  Agency.— If  an  agent  has.  with- 
out his  own  default  incurred  losses  or  damages  in 
the  course  of  transacting  the  businesN  of  his  agency, 
or  in  following  the  Instructions  of  his  principal,  he 
will  be  entitled  to  full  compensation.  Ruffner, 
Donnally  &  Co.  v.  Hewitt.  Kercheval  &  Co..  7  W.  Va. 
580. 

Generally,  it  is  the  right  of  an  agent  'to  be  reim- 
bursed for  all  his  advances,  expenses,  and  disburse- 
ments,  made  in  the  course  of  his  agency,'  on  account 
of  or  for  the  benefit  of  his  principal,  when  the 
advances,  expenses  and  disbursements  have  been 
properly  incurred  and  reasonably  and  in'  good  faith 
paid,  without  any  default  on  the  part  of  the  agent. 
Ruffner,  Donnally  &  Co.  v.  Hewitt  Kercheval  &  Co., 
7W.  Va.  686. 

1.  Agent  Has  Uen  on  i>roperty  off  Principal  In  His 
Possession  ffor  Advances,  Labor.  Expenses,  etc.— An 
agent  with  unrestricted  management  of  a  mercan- 
tile farming  and  general  trading  business,  carried 
on  in  his  name,  with  the  right  to  buy.  sell,  and  ex- 
change, has  a  lien  on  all  the  property  ^pcumulatcd 
in  such  business,  and  in  his  possession.,  for  all  ad- 
vancements made,  expenses  and  liabilities  incurred, 
proper,  necessary,  or  incident  to  9uch  business, 
which  is  superior  in  right  to  any  lien  which  may  be 
created  on  such  property  by  the  reputed  owner 
thereof;  and  while  he  may  not  without  the  consent 
of  those  interested,  transfer  or  assign  such  lien  to 
another,  yet  he  has  the  right  to  sell  a  sufficient 
amount  of  such  property  to  satisfy  such  liabilities, 
or  may  transfer  the  possession  thereof  to  a  trustee, 
to  be  held  by  him  until  such  liabilities  are  fully 
discharged,  and  the  lien  thereby  extinguished. 

The  possession  of  the  trustee  under  such  clrcum- 
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stanceB  is  the  possession  of  the  aflrent,  and  the  lien 
is  not  released  or  waived. 

Such  trustee,  with  the  consent  of  the  interested 
parties,  may  sell  the  property  and  extinguish  the 
lien.  Dewing  4t  al.  v.  Button  €t  al.,  81  S.  E.  Rep.  780, 
40  W.  Va.  521. 

m.  Af^nt  Not  Responsible  Where  Qoods  Are  Lost 
Not  throttffh  His  Fault —Money  received  by  an  exec- 
utor during  the  war,  belonging  to  a  citizen  of 
Indiana,  was  confiscated  by  the  Ck>nfederate  govern- 
ment. Held,  the  Confederate  government  in  the 
exercise  of  her  belligerent  rights,  had  authority  to 
confisciite  the  property  of  alien  enemies,  and  the 
executor  is  not  responsible  for  the  money  confis- 
cated. Newton's  Ex'or  v.  Bushong  et  al.,  22  GratL 
628,  12  Am.  Rep.  568. 

If  the  person  with  whom  bonds  are  left  for  collec- 
tion puts  them  into  the  hands  of  a  lawyer  to  collect, 
he  is  not  further  responsible,  except  for  moneys  re- 
ceived from  the  lawyer.    Hawkins  v.  Minor.  5  Call 

118. 
n.  Where  Asent  Is  Unjustly  Dismissed.— As  to  the 

remedies  of  a  servant  or  agent  unjustly  dismissed, 
see  1  Minor's  Inst  (4th  Ed.)  212  et  mo.,  but  this  sub- 
ject comes  more  properly  under  the  law  of  master 
and  servant  W  contracts  with  T  to  hire  his  services 
for  a  year  for  a  fixed  sum.  In  the  course  of  the  year 
W  dismisses  T  from  his  employment  without  sufll- 
cient  cause  for  the  dismissal.  It  is  error  to  hold  that 
T,  if  entitled  to  recover  at  all  upon  the  contract,  is 
entl'Ued  td  recioverthe  hire  or  wages  for  the  whole 
year.  His  right  of  recovery,  in  case  of  a  discharge 
without  cause,  should  be  limited  to  the  amount  of 
damages  actually  sustained  by  such  illegal  dis- 
charge. WlUoughby  v.  Thomas,  24  Gratt  521,  cited 
and  approved  In  Crescent  Horse-Shoe  Co.  v.  Eynon, 
95  Va.  160.  27  S.  E.  Rep.  985. 

In  estimating  the  damages  incurred  by  the  servant, 
by  reason  of  his  wrongful  discharge,  it  is  error  to 
take  into  consideration  other  elements  of  damage 
than  those  which  were  caused  by  his  dismissal. 
Crescent  Horse-Shoe  Co.  v.  Eynon,  95  Va.  151,  27  S.  E. 
Rep.  985. 

In  «oder -to  recover  special  damages  the  agent 
must  allege  them ;  he  cannot  recover  special  dam- 
ages under  a  general  count  or  ad  damnum  claim  of 
damages.    Lee  v.  Hill.  84  Va.  919,  6  S.  E.  Rep.  473. 

That  the  servant  does  not  do  his  work  In  a  reason- 
ably sktt#ul  mamer  is  sufficient  cause  for  dismissal. 
But  reasonable  skill  is  all  that  is  required,  unless 
the  servant  holds  himself  out  as  having  a  higher 
degree  of  skill.  Crescent  Horse-Shoe  Co.  v.  Esmon, 
95  Va.  151.  27  S.  E.  Rep.  985. 

o.  Agent  Should  Keep  and  Render  Account  off  the 
Ageocy.— It  is,  ordinarily,  the  duty  of  an  agent 
where  the  business  in  which  he  is  employed  admits 
of  it,  or  requires  it  to  keep  an  account  of  all  his 
transactions  on  behalf  of  his  principal,  not  only  of 
his  payments  and  disbursements,  but  also  of  his  re- 
ceipts; and  render  such  accounts  to  his  principal,  at 
all  reasonable  times,  without  any  suppression,  con- 
cealment or  overcharge.  Ruflner,  Donnally  &  Co. 
V.  Hewitt.  Kercheval  A  Co.,  7  W.  Va.  586. 

p.  Affetit  Loses  Right  to  Compensation  by  Neglect- 
ing the  Agency.— Says  the  court  in  Segar  v.  Parrish, 
20  Gratt  681,  "However  solvent  agents  and  trustees 
may  be,  or  however  honest  may  be  their  intentions, 
if  they  deliberately  retain  trust  funds  in  their  own 
hands,  appropriate  them  to  their  own  private  use, 
and  refuse  or  fail  for  years  to  render  any  account  to 
their  principals,  they  should  be  held  to  forfeit  all 
claim  for  compensation.    Any  other  rule  is  a  pre- 


mium for  negligence  and  an 
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V.  RIGHT  AND  LIABIUTIBS  BBTWB6N  TIC 
PAL  AND  THIRD  PARTIES. 

a.  Special  Agencies.— The  prindpai  is  not  gcscfaly 
responsible  if  the  agent  goes  beyond  hla  povcr  iii 
special  agency.  Stovall  v.  Com.,  84  Va.  2M^  4  S.  B. 
Rep.  879;  Hopkins  v.  Blane,  1  Call  882:  Davis  v.  Get- 
don,  87  Va.  569.  18  S.  E.  Rep.  85;  Fore  v.  CampbelL  9 
Va.  808,  1  S.  E.  Rep.  18a 

b.  Prindpai  Liable  ffor  Agent's  Contracts  wttHnlhi 
5cope  off  His  Authority.— The  general  mle  U  Chattbe 
principal  is  liable  for  the  contracts  of  the  ageni. 
made  within  the  scope  of  his  authority.  Ycrbr  t. 
Grigsby.  9  Leigh  887;  Hopkins  v.  Blane.  1  Call  K;. 
Spence  v.  Rose,  28  W.  Va.  S88. 

c.  Principal  Liable  ffor  Negilgcnoe  •!  Accat-Wtaa.- 
Where  an  agent  acts  negligrently  in  the  rcgatv 
course  of  his  employment,  the  law  Is  well  settled, 
that  the  principal  must  bear  the  consequences  of  Hh 
agent's  negligence,  as  between  himself  and  an  iaa»- 
cent  third  person,  even  thon«rh  the  actor  omisiloBef 
the  a«rent  which  constitutes  the  negligence,  n 
wholly  unauthorized  by  the  princli>al  or  even  pa»> 
tively  forbidden  by  him.  De  Voss  H  aU,T.  Qxj  of 
Richmond.  18  Oratt  838,  8S9. 

Never  Liable  Criminally.— The  principal  will  aoi 
generally  be  liable  criminally  for  Ute  neffUgaioeer 
acts  of  the  agent  lie  wis  v.  Commonwealth.  4  Ldc^ 
664.  In  which  case  it  was  held  that  a  aheiiff  was  soc 
criminally  responsible  for  the  act  of  his  depotyis 
allowing  a  prisoner  to  escape. 

Public  Offlcers  Not  UaUe  fforSahor^nsie'sDclBrft- 
A  public  officer  is  not  responsible  to  third  peraoos  for 
the  negligence  or  default  of  his  official  8UbO!rdlnatti> 
Sawyer  v.  Corse.  17  Oratt  280.  It  is  otherwise  if  smA 
subordinate  is  not  an  official,  bnt  a  private  agent 
Sawyer  v.  Corse,  17  Oratt  280. 

Insurance  Companies. — An  insurance  company  er 
tabllshing  a  local  agency,  must  be  held  reapooiibie 
to  the  parties  with  whom  they  transact  busines,  for 
the  acts  and  declarations  of  the  affent.  within  tte 
scope  of  his  employment,  as  if  they  proceeded  fcoB 
the  principal.    Cont  Ins.  Ca  v.  Kasey.  S  Gratt  M. 

Instance.— If  A  give  a  power  of  attorney,  in  4ae 
form,  to  B,  authorizing  him  *'todraw  checks,  indole 
notes,  and  generally  to  do  all  and  every  act  sal 
deed,  towards  the  execution  of  his  business  at  a  cer- 
tain bank:"  and  deposit  the  said  power  in  the  baak. 
to  be  inspected,  when  called  for,  by  any  person  incer^ 
ested  in  matters  relating  thereto:  he  is  bonnd  lo 
make  good,  to  a  banaJUU  purchaser  for  valuable  oes- 
sideratlou.  any  indorsement  of  a  note  negotiable  at 
the  said  bank,  which  B  may  make  In  his  name  m 
his  attorney;  notwithstanding  the  real  object  of  the 
said  power,  verbally  declared  at  the  time  of  id 
execution,  was  to  authorize  B  to  renew  oertaUi  ac- 
commodation paper  then  In  bank,  and  not  to  indofie 
any  other  paper.    Mann  v.  King.  6  Munf.  48& 

d.  Principal's  Goods  Not  Liable  for  Ateot's  P^Mi 
May  Trace  His  Property  In  Agent's  Haods.— A  party 
whose  entire  business  consists  in  selling  acricnltorsl 
implements,  wagons,  etc,  as  acent  for  the  maaa- 
facturer  thereof,  receiving  a  commission  for  U* 
services  in  disposinff  of  the  same,  cannot  be  re- 
garded either  as  a  trader  or  a  commission  mercbaai: 
and  although  his  name,  with  the  addition  of  the 
words  "M'f 'rs  Affent,"  be  on  a  ai«n  nailed  on  the  set- 
side  of  the  building:  in  which  he  does  bosiness.  iat 
conspicuous  place,  farming  implements  whicb  be 
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has  on  sale  as  an  affent  for  the  manof actnrer  are  not 
liable  to  execution  and  sale  as  his  property,  under 
the  provisions  of  section  13  of  chapter  100  of  the  Oode 
of  West  Virginia.  Brown  Manuf'ff  Co.  ▼.  William 
Deerlncr  A  Go.,  18  S.  £.  Rep.  383, 96  W.  Va.  266. 

Says  the  court  in  Overseers  of  the  Poor  v.  Bank  of 
Va.  tft  al«..  2  Gratt  548,  ''The  well-settled  principles 
of  law  entitle  a  principal,  in  all  cases  where  he  can 
trace  his  property,  whether  it  be  in  the  hands  of  the 
acent,  or  of  his  representatives,  or  assignees,  to 
reclaim  it,  unless  it  has  been  transferred  banaJttU  to 
a  purchaser  of  it.  or  assignee  for  value,  without 
notice.  In  such  cases,  it  is  wholly  immaterial 
whether  the  property  be  in  its  oriffinal  state,  or  has 
been  converted  into  money,  securities,  neg'otiable 
Instruments  or  other  property:  if  it  be  distinguish- 
able, and  separable  from  the  other  property  or 
assets;  and  has  an  earmark,  or  other  appropriate 
identity.  The  product,  or  substitute  of  the  orig- 
inal thlnff,  has  the  nature  of  the  original  thiuff 
itself  imparted  to  it,  as  long"  as  it  can  be  as- 
certained to  be  such  product,  or  substitute;  and 
the  riirtat  of  the  principal  thereto  ceases  only  when 
the  means  of  ascertainment  fail;  and  this  is  the 
case  when  the  subject  is  turned  into  money,  and  is 
mixed  and  confounded  in  a  general  mass  of  the 
same  description,  and  becomes  incapable  of  beluff 
distinfiruished  from  the  mass  of  the  moneys  of  the 
aeent** 

CL  PrlacipiU  Not  RMponsible  Where  Credit  Is  Given  to 
Accot.— C,  president  of  a  railroad  company,  and  A, 
acent  of  the  company,  borrow  money  from  H,  and 
dve  their  own  bond  for  it  The  money  is  borrowed 
for  the  use  of  the  company,  which  is  itself  without 
credit,  and  it  is  Immediately  turned  over  to  the  com- 
pany. C  and  A  become  insolvent.  Held,  the 
money  havinir  been  loaned  to  C  and  A  individu- 
ally, with  the  knowledge  that  it  was  for  the  use 
of  the  company,  and  H  having'  chosen  to  take  the 
responsibility  of  C  and  A,  cannot  afterwards  make 
the  company  his  debtor.  Strider  v.  Winch.  A  Pot 
&  R.  Co.,  21  Gratt  440. 

f.  Notice  to  Agent  Notice  to  PHncipal  —  When.— It 

may  be  stated  as  a  general  rule  that  notice  to  the 
agent  while  acting  in  the  scope  of  his  authority  is 
notice  to  the  principal.  Hart  €t  cU.  v.  Sandy  et  al.,  99 
W.  Va.  044, 20  S.  E.  Rep.  606,  citing  French  v.  Loyal 
Ga,  5 1/eigh  080. 716;  Newlin  v.  Beard  et  al.,  6  W.  Va. 
111.  and  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah  Val.  R. 
Co.,  82  W.  Va.  244,  9  S.  E.  Rep.  180;  Simmons  v.  Ins. 
Co.,  8  W.  Va.  474. 

But  such  notice  must  have  reference  to  that  busi- 
ness of  the  principal,  in  which  the  agent  is  engaged. 
Hart  V.  Sandy,  39  W.  Va.  644,  20  S.  E.  Rep.  666. 

g.  Agents  Dismissing  5alt  without  Authority  Does 
Not  Affect  Principal's  Right  against  Debtor.— A  special 
agent  who  is  authorized  to  dismiss  the  suit  of  his 
principal  only  on  special  terms  designated  in  wrlt^ 
ing  transgresses  his  authority  in  dismissing  the  suit 
on  any  other  terms,  without  the  knowledge  of  his 
principal,  and  the  right  of  the  principal  to  prosecute 
a  new  suit  for  the  same  debt,  and  to  recover  judg- 
ment therefor  against  principal  and  surety  is  unaf- 
fected by  such  dismissal.  Wlnfree  v.  First  Nat  Bk. 
of  liexlngton,  97  Va.  83.  33  S.  E.  Rep.  375. 

b.  Admissions  and  Declarations  of  Agent  Bind  Prin- 
cipal—When.— The  admissions  of  an  agent  bind  the 
principal  only  while  the  transaction  is  going  on. 
They  must  be  made  dum  fervet  opu$,  if  made  after- 
wards they  are  mere  hearsay.  Lake  v.  Tyree,  90 
Va.  710,  19  S.  E.  Rep.  787. 


Must  Be  within  Scope  of  Hto  Authority.— An  insurer 
is  responsible  not  only  for  the  acts  and  declarations 
of  its  general  agents,  within  the  scope  of  their  au- 
thority, but  also  for  the  acts  and  declarations  of  the 
clerks  and  employees  of  such  agents,  to  whom  the 
latter  delegate  authority  to  discharge  their  func- 
tions, within  the  scope  of  the  agent's  authority,  and 
while  engaged  about  the  business  of  the  principal. 
Gkxxie  V.  Gfreorgia  Home  Ins.  Co.,  92  Va.  992,  28  S.  E. 
Rep.  744. 

1.  Bnfordng  Contract  Made  by  Agent  Where  Third 
Person  Is  Party  to  Agent's  Fraud. —A  purchaser  from 
an  agent  empowered  to  sell  real  property,  cannot 
insist  on  the  validity  of  such  sale,  if  he  had  knowl- 
edge of  any  fraud  or  breach  of  trust  in  the  agent 
Morris  v.  Terrell,  2  Rand.  6. 

VL  RIOHT  AND  UABILITIB5  BBTWBBN  AQBNT 
AND  THIRD  PARTIES. 

a.  Agent  Not  Oenerally  Liable  for  Contracts  Made  on 
Principal's  Behalf.— An  agent  who  fully  discloses  his 
agency  and  the  name  of  the  principal,  and  contracts 
only  as  the  agent  of  his  principal,  incurs  no  per- 
sonal responsibility.  While  he  may  bind  himself 
personally,  the  presumption  is  otherwise,  and  the 
burden  of  proof  is  on  him  who  undertakes  to 
establish  the  agent's  personal  liability.  In  the  case 
at  bar,  it  Is  clear  that  the  agent  contracted  for  a 
disclosed  principal,  and  that  credit  was  extended  to 
the  principal.  The  benefits  of  the  contract  were 
accepted  by  the  principal,  and  there  is  no  personal 
liability  on  the  agent  The  mere  fact  that  the 
plaintiff  instituted  a  suit  on  the  contract  against  the 
agent  which  suit  has  never  been  prosecuted,  cannot 
relieve  the  principal  from  liability  on  the  contract 
In  this  case  there  were  not  "two  concurrent  debtors 
for  the  same  debt"  Richmond,  etc.,  Ry.  Ck>.  v.  N.  Y., 
etc.  Ry.  Co.,  96  Va.  886,  28  S.  E.  Rep.  578. 

b.  Agent  Liable  Personally  for  Torts  Committed  at 
Prlnclpal'sCommand— When.— "The  command  of  the 
principal  will  not  Justify  the  agent  in  committing  a 
trespass,  nor  even  an  apparent  wrong;  in  such  a 
case.  i>oth  the  principal  and  agent  are  liable  to  the 
party  injured.  But  where  the  conduct  of  the  agent 
is  within  the  limits  of  the  authority  confided  to  him, 
is  fair,  and  unattended  by  circumstances  sufllcient 
to  apprise  him  that  he  Is  acting  wrongfully  in  rela- 
tion to  others:  or.  in  other  words,  where  he  does 
not  commit  an  apparent  wrong,  the  principal  and 
not  the  agent  Is  responsible  for  the  act "  Cabbix,  J. , 
in  Travis  v.  Claiborne,  5  Munf .  438. 

The  agent  may  recover  of  the  principal  any 
damages  he  may  incur,  by  reason  of  the  commission 
of  a  tortious  act  by  the  principal's  direction,  pro- 
vided that  the  agent  acted  in  good  faith  and  the 
honest  belief  that  It  was  lawful  for  him  to  do  such 
act.  See  cases  gathered  In  Lile's  Notes  to  1  Minor's 
Inst  (4th  Ed.)  p.  81. 

In  Travis  v.  Claiborne,  4  Munf.  435,  the  agent  was 
not  responsible  to  the  trustee  for  the  conversion  of  a 
slave,  held  by  his  principal  under  a  deed  of  trust, 
where  the  agent  had  no  notice  of  such  deed. 

c.  Agent  Cannot  Haintaln  Suit  in  His  Own  Name.— 
An  agent  or  attorney  in  fact  cannot  maintain  a  suit 
in  his  own  name,  not  even  In  a  court  of  equity.  Jones 
V.  Hart  1  H.  &  M.  471. 

VII.  WHERE  THE  PRINCIPAL  IS  NOT  DI5CL05BD  BY 

AGENT. 

Qenerally.— **Wben  one  contracts  as  agent  without 
naming  a  principal,  his  acts  enure  to  the  benefit  of  the 
party,  although  at  the  time  uncertain  and  unknown. 
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for  whom  it  shall  tarn  out  that  he  intended  to  act, 
provided  the  party  thus  entitled  to  be  principal  ratify 
the  contract  And  where  the  credit  is  ariven  solely 
to  the  serrant,  if  it  be  in  Ignorance  of  who  the  prin- 
cipal is.  althonffh  with  knowledge  that  the  servant 
is  acting  on  behalf  of  another,  and  much  more  if 
without  such  knowledge,  the  principal,  when  dis- 
covered, is  liable.  And  parol  evidence  is  admissible 
to  show  who  is  the  principal  when  he  is  nndisclosed 
by  the  contract  in  order  to  have  the  benefit  thereof 
or  to  be  charged  therewith;  and  in  such  case  the 
principal  is  bound  in  addition  to  the  agent,  for  the 
agent  is  bound  also  by  the  terms  of  the  contract" 
The  court  in  Waddill  v.  Sebree,  88  Va.  1015, 14  S.  £. 
Rep.  848. 

Party  THiay  Abandon  Right  against  Agent  and  Look  to 
PrlndiMl.— Where  a  person  dealing  with  another, 
finds  out  that  such  party  is'not  dealing  for  himself, 
but  merely  as  agent  for  another,  he  may  abandon  his 
right  against  the  agent  and  look  to  the  principal. 
Poole  &  CJo.  V.  Rice,  9  W.  Va,  78. 

Agent  Always  Responsible.— *  It  is  weU  setUed  that 
a  person  contracting  as  agent  will  be  personally 
responsible,  where,  if  at  the  time  of  making  the 
contract  he  does  not  disclose  the  fact  of  his 
agency."  OasKN,  J.,  in  Poole  &  Co.  v.  Rice,  0  W. 
Va.  7S.    In  such  a  case  the  principal  Is  also  liable. 

Contract  Not  under  5eal— Both  Principal  or  Agent 
May  Sue  on  It.— Where  a  contract,  not  under  seal,  is 
made  by  an  agent  in  his  own  name,  for  an  undis- 
closed principal,  either  the  agent  or  the  principal 
may  sue  upon  it  and  parol  evidence  is  admissible  to 
enable  the  principal  to  show  that  he  is  the  real 
contracting  party.  Deltz  v.  Prov.  Wash.  Ins.  Co., 
31  W.  Va.  861,  8  S.  E.  Rep.  616,  cited  and  approved  in 
Murdock  v.  Franklin  Ins.  Co.,  88  W.  Va.  407, 10  S.  E. 
Rep.  778. 

Evidence  Always  Admissible  to  Disclose  Principal.— 
In  cases  of  undisclosed  principals,  parol  evidence  is 
always  admissible  to  show  who  is  the  principal,  that 
he  may  either  take  the  benefits  or  the  responsibilities 
of  the  agent's  act  Waddill  v.  Sebree,  88  Va.  1012. 14 
S.  £.  Rep.  840:  Deltz  v.  Prov.  Ins.  Co.,  81  W.  Va.  861.  8 
S.  E.  Rep.  616;  Murdock  v.  Franklin  Ins.  Co.,  88  W. 
Va.  407. 10  S.  E.  Rep.  77& 

VUI.  RATIFICATION. 

Oenerally.— When  the  agent  exceeds  his  authority, 
the  act  may  be  ratified  by  the  principal:  and  it  is 
not  necesHary  that  there  should  be  any  positive  or 
direct  confirmation.  Where,  with  a  knowledge  of  the 
facts,  the  principal  acquiesces  in  the  acts  of  the 
agent  under  such  circumstances  as  would  make  it 
his  duty  to  repudiate  such  acts  if  he  would  avoid 
them,  such  acquiescence  is  a  confirmation  of  the 
acts  of  the  agent  It  is  not  necessary  that  such 
knowledge  shall  be  shown  by  positive  evidence;  it 
may  be  deduced,  or  inferred  from  the  circumstances 
and  facts  of  the  case.  Curry  v.  Hale  etal.,  15  W.  Va. 
867.  See  also,  Richmond,  etc.,  Ry.  Co.  v.  N.  Y.,  etc., 
Ry.  Co.,  05  Va.  886.  28  S.  E.  Rep.  673;  Owens  v.  Boyd 
Land  Co.,  06  Va.  560,  28  S.  £.  Rep.  050;  Ruffner,  etc. 
Co.  V.  Hewitt  etc..  Co.,  7  W.  Va.  686. 

Instance^.— A.  by  letter  of  attorney  authorizes  B. 
to  pat  his  name  to  or  upon  any  negotiable  note,  as 
maker  or  indorser,  for  the  purpose  of  getting  the 
same  discounted  at  one  or  other  of  certain  specified 
banks,  to  the  amount  of  13,000  and  then  for  re- 
newal of  such  note  at  bank,  from  time  to  time,  so  as 
the  amount  shall  at  no  one  time  exceed  13,000;  B. 
makes  a  note  for  13,000  accordingly,  which  is  dis- 
counted at  bank,  and  renewed  from  time  to  .time. 


but  at  length  reduced  to  ll.OOO;  and  then.  K 
chases  groceries  of  C.  and  for  the  price 
gives  him  a  note  made  by  A.  by  B.  his 
negotiable  at  one  of  the  specified  banks,  which  the 
bank  refuses  to  discount  Bdd,  thia  note  for  the 
prices  of  the  groceries,  is  not  within  the  anthoiicr 
conferred  on  B.  by  A.'s  letter  of  attorney,  and  Is  bo< 
binding  on  A.  A.  being  Informed  of  the  making  of 
the  note  by  B.  and  of  all  the  clrcnmstancea.  makes 
no  complaint  and  afterwards  procnres  indenaiiT 
from  a  third  person  against  loss  by  reason  of  the 
note.  Held,  this  does  not  amount  to  conJIrmatioa 
of  B.*s  unauthorized  act  in  making  the  note.  Hofieas 
A  Button  V.  W.  A  £.  Townes.  6  Leigh  47. 

Must'kaUfy  In  Wbole-Canoot  Ratifr  Part  OMIytl 
Agent's  Act— Where  an  agent  buys  a  claim  forUi 
principal,  and  In  order  to  Induce  the  aeUer  to  pan 
with  it  makes  false  and  fraudulent  misrepRscm^ 
tions  in  reference  thereto,  and  the  principal 
the  purchase  and  takes  the  benefit  thereof,  he 
not  while  claiming  the  benefit  of  the  purchase  ani 
retaining  the  claim  repudiate  said  representatiau 
of  his  agent  on  the  ground  that  tbey  were  boc 
authorized  by  him  and  were  not  within  the  scope  of 
his  authority.  Lane  v.  Black,  21  W.  Va.  617.  See 
also.  Day  v.  Building  Assoc,  06  Va.  4M.  Si  S.  E.  Bepi 
002;  RufCner,  etc.,  Co.  v.  Hewitt  etc,  Oo..  7  W.  Ti. 
586. 

Principal  Most  Dlsafflna.~When  infofrmed  by  Ui 
agent  of  what  he  had  done,  if  the  principal  did  not 
choose  to  aflirm  the  act  it  was  hia  duty  to  five 
immediate  information  of  his  repudiation.  He  caa- 
not  by  holding  his  peace  and  apparent  aoqnieaoaice. 
have  the  benefit  of  the  contract  if  it  shonld  turn  ont 
to  be  profitable,  and  retain  a  right  to  repudiate  It  if 
otherwise.  The  principal  must  therefore,  who 
informed,  reject  within  a  reasonable  time,  or  be 
deemed  to  adopt  by  acquiescence.  Johnaon  v. 
Gibbons,  27  Gratt  686;  Colfman  t.  Bmlfy.  S6  GnCL 
606;  Higginbotham  v.  May  €i  of.,  90  Va.  SSB.  17  S.  I. 
Rep.  041,  and  having  once  affirmed  he  is  boond  hr 
the  agent's  act  or  contract  Anderson  v.  Cftstoa 
Land  Co.,  06  Va.  267.  81  S.  E.  Rep  82.  See  alsa 
RufiCner,  etc.,  Co.  v.  Hewitt  etc,  Co.,  7  W.  Va.  SBk 

The  conduct  and  acts  of  the  prindpat  tending  O 
imply  a  ratification  of  the  agent's  nnaathoriaed  actiw 
are  construed  liberally  in  favor  of  the 
Ruffner,  etc.,  Co.  v.  Hewitt,  etc,  Co.,  7  W.  Va. 

Bffect  of  Ratification.— Ratification  has  ; 
retroactive  efficiency,  relating  back  to  the  verr  in* 
ception  of  the  contract  or  act  Ruffner,  etc.  Od.  t. 
Hewitt  etc.,  Co.,  7  W.  Va.  665. 

Applies  to  Torts.— Ratification  applies  as  weU  to  & 
tort  as  to  a  contract  The  rule  Is  well  expressed  hr 
BuBKS,  J.,  in  Forbes  &  Allers  v.  Hagman  and  Ora- 
vlller,  76  Va.  168,  ''This  was'a  virtual  ratiflcatioo  aad 
adoption  of  what  had  been  done  by  the  agent  on  the 
principle  omnis  r<Uihalritio  retrotra^iiw  H  «MndM» 
miori  CBQutparatw,  which  applies  as  well  to  a  tort 
when  done  to  the  use  or  for  the  benefit  of  him  who 
subsequently  adopts  it  as  to  a  matter  of  contract 
The  learned  Judge  has  gathered  all  the  anthorltiei 
on  this  subject  in  his  elaborate  opinion. 

IX.  QUESTIONS  OP  BVIDBNCa 

Where  It  does  not  distinctly  appear  from  the  tecvs 
of  the  paper,  whether  credit  was  given  to  the  aceat 
or  the  principal,  parol  evidence  is  admissible  to  re- 
move the  doubt  Early  v.  Wilkinson,  0  Oratt  68:  B. 
F.  &  P.  R.  R.  Co.  V.  Snead,  10  Gratt  864:  Walker  ▼. 
Christian,  21  Gratt  208. 

Where  the   record    does  not  show  whether  the 
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defendant  confessed  Jiid  anient  by  an  attorney  at 
lair  or  an  attorney  In  fact  evidence  aliunde  Is  ad- 
mlsaible  to  show  that  snch  attorney  was  an  attorney 
In  fact,  and  to  show  the  authority  under  which  he 
acted.    Calwells  v.  Shellds,  2  Rob.  80& 

An  a^ent  is  a  competent  witness  to  prove  his  own 
parol  authority.    Plercy  v.  Hedrick,  2  W.  Va.  468. 

Declarations  or  acts  of  an  alleged  a«rent  cannot  be 
accepted  to  prove  his  agency.  That  fact  must  be 
proved  by  other  evidence,  and  must  be  first  estab- 
lished before  his  declarations  or  acts  are  admissible 
as  evidence.  But  declarations  and  acts  tending  to 
establish  the  agency,  said  or  done  by  the  alleged 
agent  In  the  presence  of  the  principal,  and  not 
repudiated  by  him,  are  admissible  in  evidence  as 
tending^  to  prove  the  asrency.  Hoge  v.  Tomer.  96  Va. 
024.  32  S.  E.  Rep.  291. 

An  alleged  agency  which  is  den  led  cannot  be  estab- 
lished by  proof  of  the  admissions  or  statements  of 
the  alleged  agent,  but  the  fact  must  be  proved  by 
other  evidence.  If  it  is  desired  to  establish  it  by  the 
alleged  agent  himself  he  must  be  called  as  a  witness. 
Fisher  v.  White,  94  Va.  286,  28  a  £.  Rep.  (^78. 

To  prove  the  authority  of  an  agent,  the  parol 
directions  of  the  principal  to  him  may  be  given  in 
evidence.    Lunsford  v.  Smith,  12  Gratt  554. 

X.  TERMINATION  OP  THB  RELATION. 

The  death  of  either  party  terminates  the  agency, 
and  after  the  death  of  the  principal  no  act  of  the 
aarent  can  bind  the  estate  of  the  principal.  Huston 
▼.  Cantril,  11  Leigh  186. 

The  agency  can  also  be  terminated  by  either  party 
at  any  time,  but  where  the  principal  revokes  the 
agent's  authority,  he  must  give  third  persons,  who 
have  dealt  with  the  agent,  as  his  agent,  notice, 
else  he  will  be  liable  for  any  loss  they  may  incur. 
though  not  having  received  such  notice.  Spencer 
▼.  Wilson,  4  Munf .  180. 


183       *McDougal  v.  Guigon,  Judge. 

January  Term,  1876.  Richmond. 

■.  CMsnty  and  Corporation  Court*— Aathorlty  to  Re- 
■Mve  Jndge«off  Blectlon.*— The  Ck>unty  and  Ck>rpora- 
tion  courts  have  authority  to  remove  a  Judge  of 
elections  for  malfeasance  in  office  or  gross  neglect 
of  duty,  though  he  has  not  been  convicted  by  the 
verdict  of  a  jury  of  any  offence. 

In  December  1875  the  judge  of  the  Hnsting's 
court  of  the  city  of  Richmond  made  a  rule  on 
James  McDougal,  John  Marzhausen  and  E. 
J.  Vaiden,  judg^es  of  election  of  the  first 
{>recinct  of  Jefferson  ward  of  said  city,  to 
show  cause  why  they  should  not  be  removed 
from  their  said  offices  as  judges  of  election 
for  the  said  precinct.  The  rule  was  made 
returnable  to  the  first  day  of  the  next  term. 

In  January  1876  James  McDougal  presented 
his  petition  to  the  Supreme  Court  of  Appeals, 
in  which  he  states  that  on  the  20th  of  Octo- 
t>er  1875  he  was  appointed  by  the  judge  of 
the  Hustings  court  of  the  city  of  Richmond, 
a  judge  of  election  for  the  first  precinct  of 
Jefferson  ward  in  said  city ;  and  he  insists 
that  this  appointment  vested  in  him  the  right, 

•Coonty  ^ond  Corporation  Courts— Authority  to  Re- 
■M»ve  Judges  of  Blectloa.— The  principal  case  is  cited 
In  Lewis  v.  Whittle,  77  Va.  428,  and  in  Nelms  v. 
Vanghan,  84  Va.  e06.  5  &  E.  Rep.  704. 


and  made  it  his  duty,  to  hold  said  office  for 
the  space  of  one  year,  and  placed  it  beyond 
the  power  of  any  tribunal  to  remove  him 
from  his  said  office,  except  upon  conviction  by 
the  verdict  of  a  jury  of  willful  neglect  of  his 
duty  as  judge  of  election,  or  of  some  corrupt 
conduct  in  the  exercise  of  the  same. 

The  petitioner  further  says  he  was 
134  tried  in  the  'Hustings  court  of  the  city 
in  the  month  of  December  1875,  upon 
two  indictments :  one  charging  that  he  had 
fraudulently  put  ballots  in  the  ballot  box  at 
the  election  held  in  the  city  of  Richmond  on 
the  2d  of  November  1875 ;  the  other  charging 
in  one  count  that  he  was  guilty  of  willful 
neglect  of  duty  as  said  judge  at  said  election, 
by  knowingly  allowing  ballots  to  be  put  into 
said  box,  which  should  not  have  been  put 
there ;  and  in  another  count  in  allowing  bal- 
lots to  be  taken  from  it,  which  ought  not  to 
have  been  taken  from  it ;  and  he  was  found 
"not  guilty"  on  both  indictments.  And  re- 
ferring to  the  rule  which  had  been  made  upon 
him,  he  prays  for  a  writ  of  prohibition  to 
the  said  judge,  prohibiting  and  restraining 
him  from  proceeding  further  upon  said  rule. 
Judge  Guigon  appeared,  and  waiving  the 
service  of  a  rule  upon  him,  and  all  technical 
or  formal  objections  to  the  petition  or  the 
proceedings  thereunder,  for  answer  thereto 
says :  That  evidence  has  been  adduced  before 
him  tending  to  show  that  the  petitioner, 
whilst  acting  as  judge  of  election,  under  his 
said  appointment,  had  been  guilty  of  mal- 
feasance in  office,  and  gross  neglect  of  duty. 
That,  upon  said  evidence,  respondent  had 
made  the  rule  upon  the  petitioner.  And  he 
submits  to  the  court  whether  in  this  he  is 
warranted  by  the  law  of  the  land. 

Roy  all,  Stiles  and  Ould,  for  the  petitioner. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  application  for  a  writ  of  pro- 
hibition. The  object  is  to  restrain  the  judge 
of  the  Hustings  court  of  the  city  of  Richmond 
from  removing  the  petitioner  from  the  office 
to  which  he  was  appointed  on  the  20th  Octo- 
ber 1875,  as  a  judge  of  elections  for 
136  *the  first  precinct  of  Jefferson  ward  in 
said  city.  The  petitioner  avers,  that 
the  appointment  vested  in  him  the  right, 
and  made  it  his  duty  under  the  law,  to  hold 
said  office  for  the  space  of  one  year;  and 
placed  it  beyond  the  power  of  any  tribunal 
to  remove  him  therefrom,  except  upon  con- 
viction by  a  jury,  of  willful  neglect  of  his 
duty,  or  of  some  corrupt  conduct  in  the 
execution  of  his  office. 

It  is  as  to  the  correctness  of  this  view,  we 
are  now  to  speak. 

Under  one  of  the  provisions  of  the  general 
law  in  regard  to  elections,  it  is  made  the  duty 
of  the  County  and  Corporation  courts,  annu- 
ally at  the  April  terms,  to  appoint  three  com- 
petent male  citizens  for  each  voting  district 
in  their  respective  counties  or  corporations, 
for  each  voting  place  therein,  who  shall  con- 
stitute judges  of  elections,  for  all  elections 
to  be  held  in  their  respective  districts,  for  the 
period  of  one  year  dating  from  their  appoint- 
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ment.  Bach  person  so  appointed,  before  en- 
tering upon  the  duties  of  his  office,  is  to 
take  an  oath  that  he  will  perform  the  duties 
of  judge  of  election,  according  to  law,  and  to 
the  best  of  his  ability  ;  and  that  he  will  studi- 
ously endeavor  to  prevent  fraud,  deceit  and 
abuse  in  conducting  the  election.  Section  8, 
chap.  8,  Code  of  1873,  page  155. 

This  is  the  only  provision  found  in  our  laws, 
relating  to  the  qualification  and  appointment 
of  judges  of  election,  as  they  are  termed.  No 
provision  is  anywhere  made  for  their  re- 
moval, except  that  which  is  contained  in  the 
43d  section  of  chap.  8,  Code  of  1873.  That 
section  declares,  that  if  any  officer,  or  other 
person  on  whom  an  election  duty  is  cast, 
shall  be  guilty  of  any  willful  neglect  of  such 
duty,  or  ot  any  corrupt  conduct  in  the  exe- 
cution of  the  same,  he  shall  upon  convic- 
tion, be  deemed  guilty  of  misdemeanor, 
186  *shall  be  punished  by  fine  and  impris- 
onment, and  be  removed  from  office. 

The  council  for  the  petitioner,  in  construct- 
ing these  statutes,  have  argued  that  the  ten- 
ure of  a  judge  of  election  being  fixed  by  law 
for  one  year,  and  no  provision  being  made 
for  his  removal,  except  in  cases  of  conviction, 
as  provided  in  the  43d  section,  he  cannot  be 
removed  from  office  except  in  the  mode  and 
upon  the  terms  prescribed  by  that  section. 

We  do  not  propose  to  enter  into  a  discussion 
of  the  much  controverted  proposition,  that  the 
power  of  removal,  as  a  general  rule,  is  a  mere 
incident  to  the  power  of  appointment.  That 
question  has,  at  various  periods  of  our  his- 
tory, given  rise  to  the  most  animated  discus- 
sions. It  has  by  terms  engaged  the  attention 
of  the  executive,  legislature  and  judicial  de- 
partments of  the  government.  It  is  discussed 
in  the  Federalist ;  in  the  celebrated  case  of 
Marbury  V.  Madison,  1  Cranch's  R.  137;  in 
Ex  parte  Hennin,  13  Peters*  R.  230 ;  and  in 
manyuf  the  appellate  courts  of  the  United 
States.  Lehman  v.  Sutherland,  3  Serg.  & 
Rawle  145  ;  Hoke  v.  Henderson,  4  Dev.  R.  1 ; 
People  V.  Hill,  Cal.  R.  97. 

The  question  was  also  most  carefully  con- 
sidered and  discussed  in  Ex  parte  Bouldin,  6 
Lreigh  639.  In  that  case  Mr.  Louis  C.  Boul- 
din was  removed  by  the  judge  of  the  Circuit 
court  from  his  office  of  commonwealth's 
attorney  without  notice  or  jiny  legal  proceed- 
ing against  him.  Upon  an  application  to 
the  General  court  for  a  mandamus,  that  court 
unanimously  held  that  the  Circuit  court  hav- 
ing the  power  of  appointing  the  common- 
wealth's attorneys,  had,  as  incident  thereto, 
the  power  of  removing  them.  It  is  proper  to 
say.  however,  that  the  decision  of  the  General 
court  was  based  mainly  upon  the  ground, 
that  as  the  law  then  stood,  the  common- 
wealth's attorneys  did  not  hold  their 
137  offices  *for  life,  or  even  for  years,  but 
during  the  pleasure  of  the  Circuit 
courts ;  and  they  might  be  removed  by  those 
courts  without  restriction  or  limitation. 

Conceding  for  the  present  that  this  rule  does 
not  apply  where  the  tenure  of  the  office  is 
fixed  by  law ;  that,  in  such  case,  the  power 
of  removal  from  office  is  not  an  incident  to 
that  of  appointment,  we  think  that  the 
County  and  Corporation  courts  are  clothed 


with  the  power  of  removing  the  judges  of  dec- 
tion  with  or  without  conviction,  wfaeoevcr 
they  may  deem  such  removal  demanded  by  tke 
public  interests.  We  think  that  it  was  tke 
purpose  of  the  legislature  to  invest  them  with 
such  power.  Although  that  purpose  is  not 
expressed  in  so  many  words,  yet  it  is  manifo^ 
from  a  careful  survey  of  the  various  statt 
utes,  past  and  present,  relating  tothesnbject 
of  elections. 

The  statute  already  cited  declares  that  the 
persons  selected  shall  constitute  judges  of 
election  for  all  elections  to  be  held  in  tfadr 
respective  districts  for  the  period  of  one 
year.  Now  it  is  very  obvious,  that  if  they  cu 
be  removed  from  office  only  upon  convictioa  of 
the  offences  mentioned  in  the  43rd  section  of 
chapter  8,  Code  of  1873.  in  a  large  majoritj 
of  cases,  the  term  of  office  will  have  expind 
long  before  such  conviction  can  be  had. 
The  incumbent  may  be  notoriously  guilty  of 
one  or  both  the  offences  in  that  section  men- 
tioned ;  he  may  have  been  tried  and  coo- 
yicted  by  the  verdict  of  a  jury,  and  yet 
judgment  and  execution  of  sentence  may  be 
delayed  by  courts  of  error  and  appeal,  until 
the  term  of  office  is  ended,  and  a  removal 
therefrom  has  ceased  to  be  of  any  practical 
interest.  During  all  this  time  of  the  pendency 
of  the  prosecution  against  him,  the  tncnm- 
bent  may  insist  upon  exercising  the  functxooi 
of  his  office,  and  there  is  no  authority  that 

can  arrest  or  interfere  with  him. 
138  *It  wUl  be  seen  that  the  43d  section 
refers  only  to  cases  of  willful  neglect 
and  corruption  in  office.  It  makes  no  provt* 
sion  for  cases  of  gross  negligence,  of  incapac- 
ity arising  from  mental  or  physical  causes. 
Now  if  the  view  of  the  counsel  be  correct, 
however  incompetent  the  incumbent  may  be, 
however  deiBfraded  in  his  conduct  and  habits, 
the  government  is  powerless  to  disturb  hin. 
Even  if  he  is  guilty  of  the  gravest  criminal 
offences,  there  is  no  mode  of  closing  his 
official  career,  except  through  the  tedious 
instrumentalities  of  information  or  indict- 
ment, trial,  conviction  by  a  jury,  and  judg- 
ment of  a  motion  from  office •  It  is  difficult 
to  believe,  that  the  legislature  ever  antici- 
pated or  designed  such  a  state  of  things  is 
regard  to  an  official  whose  term  of  office  is  so 
brief,  and  yet  where  good  conduct,  compe- 
tency, and  integrity,  are  so  essential  to  the 
freedom  and  purity  of  elections. 

The  provision  authorizing  the  County  and 
Corporation  courts  to  appoint  judges  of 
election,  was  adopted  11th  May  1870.  At  tbe 
same  time,  and  as  a  part  of  the  same  general 
law,  the  60th  section  was  also  adopted.  That 
section  confers  upon  the  same  courts  the 
power  to  remove  from  office  all  county,  city 
and  township  officers  elected  under  that  act, 
in  their  counties  and  corporations  respec- 
tively, for  malfeasance,  misfeasance,  or 
gross  neglect  of  official  duty.  The  prooeed- 
ings  to  be  by  order  of,  or  on  motion  before, 
the  proper  court,  upon  reasonable  notice  to 
the  party  to  he  affected  thereby.  See  Acts 
of  1869  and  1870,  page  78,  sec.  24,  and  sec  60i 

This  would  of  course  include  sheriffs, 
attorneys  for  the  commonwealth,  county 
treasurers,  and  superintendents  of  the  poor. 
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clerka  of  the  County  and  Hustings  courts, 
snpervisors,  assessors,  collectors,  commission- 
ers of  roads,  justices  of  the  peace  and 
ISO  constables— officers  'whose  terms  run 
from  one  to  four  years ;  who  are 
elected  by  the  people,  and  whose  tenure  is 
in  some  instances  fixed  by  express  constitu- 
tional provision. 

Kach  and  all  of  these  officials,  it  is  agreed, 
may  be  removed  upon  notice  and  motion ; 
but  a  judge  of  election  can  only  be  reached 
by  indictment,  trial,  and  conviction  by  a  jury. 
The  legislature,  we  are  told,  has  invested  the 
County  and  Corporation  courts  with  full  con- 
trol of  all  the  county  and  township  officers 
elected  by  the  people;  but  has  denied  the 
same  tribunals  the  power  of  removing  one  of 
their  own  appointees,  although  such  removal 
may  be  imperatively  required  by  the  public 
interests.  It  is  impossible  to  believe  that  a 
distinction  so  absurd,  so  opposed  to  sound 
policy,  could  ever  have  been  intended  by  the 
lefi^islature. 

It  may  be  asked  then,  why  was  no  provi- 
sion made  for  the  removal  of  the  judges  of 
election,  as  was  done  with  reference  to  the 
county  officers.  The  omission  to  do  so  was 
certainly  not  accidental.  As  already  stated, 
the  section  authorizing  the  appointment  of 
judges  of  election,  and  the  section  authoriz- 
ing the  removal  of  county  officers  elected  by 
the  people,  were  parts  of  the  same  act;  no 
doubt  considered  together  and  adopted  at  the 
same  time.  It  is  therefore  manifest  that  the 
failure  to  provide,  in  express  terms,  for  the 
removal  of  the  judges  of  election,  was  inten- 
tional. The  most  reasonable  inference  is 
that  no  such  provision  was  regarded  as  nec- 
essary. The  legislature,  no  doubt,  consid- 
ered that  from  the  character  of  the  office  and 
the  nature  of  the  appointment,  the  County 
or  Corporation  courts  would  respectively 
have  the  power  of  removing  these  incum- 
bents, whenever  it  appeared  their  longer 
continuance  was  incompatible  with  the  pub- 
lic interests. 

These  judges  of  election,  as  they  are 
140  termed,  are  substantially  *the  same  as 
the  commissioners  of  election  under  the 
former  constitution  and  laws.  The  latter 
were  also  appointed  by  the  County  and  Corpo- 
ration courts.  Before  entering  upon  the  dis- 
charge of  their  duties,  they  were  required  to 
take  the  same  oath  as  the  judges  of  election 
now  take;  and  they  performed  nearly  the 
same  duties,  with  certain  modifications  and 
alterations  adapted  to  the  new  system  of  vot- 
ing by  ballot. 

Was  it  ever  supposed  that  the  County  and 
Corporation  courts  could  not,  at  their  pleas- 
ure, remove  all  or  any  one  of  these  com- 
missioners, and  substitute  others  in  their 
place.  It  is  very  true  that  the  present  ap- 
pointees constitute  judges  for  all  elections  to 
be  held  during  the  year ;  whereas  the  com- 
missioners were  appointed  merely  for  the 
general  election  day  and  the  subsequent 
examination  and  certification  of  the  results. 
But  by  the  very  terms  of  the  appointment 
the  commissioners  had  as  valid  a  claim  to 
hold  on  to  that  appointment  till  the  general 
election  day,  and  afterwards,  till  the  result 


was  certified,  as  the  present  judges  have  for 
all  the  elections  during  the  year.  Thediffer- 
ence  between  the  two  is  simply  in  the  dura- 
tion of  the  tenure  or  time  of  holding,  and 
not  in  the  duties  to  be  performed,  or  the  right 
to  discharge  them.  No  law  was  ever  passed 
for  the  removal  of  these  commissioners ;  none 
was  ever  considered  necessary.  L/ike  jurors, 
surveyors  of  highways  and  the  like,  they  were 
regarded  as  most  unfortunate,  upon  whom  a 
public  burden  was  cast,  which  any  citizen 
might  be  required  at  any  time  to  bear,  as 
the  price  of  his  security  and  tranquility,  under 
the  government  to  which  he  belongs.  Such 
appointments  confer  no  special  privileges: 
they  do  not  invest  the  individual  with  the  title 
to  an  office  in  the.  usual  acceptation  of  that 
term. 

141  *The  legislature  in  passing  a  system 
of  laws,  adapted  to  the  provisions  of  the 

present  constitution,  deemed  it  more  conven- 
ient that  these  commissioners  of  election, 
now  styled  judges,  instead  of  being  appointed 
biennially  for  each  general  election,  should 
be  appointed  annually  for  all  elections  to  be 
held  during  the  year.  And  as  no  provision 
for  the  removal  of  the  commissioners  was 
considered  necessary,  it  is  fair  to  infer  that 
none  was  deemed  necessary  for  those  substi- 
tuted in  their  place. 

It  will  be  observed  that  the  judges  of  elec- 
tion do  not  take  any  general  oath  of  office ; 
but  at  each  election,  before  entering  upon 
their  duties,  they  take  the  oath  prescribed. 
If  one  of  them  fails  to  attend  the  place  of  vot- 
ing, the  others  may  associate  with  them  a 
citizen.  If  none  of  them  attend,  a  justice  of 
the  peace  or  mayor  may  select  three  citizens 
possessed  of  the  requisite  qualifications,  and 
the  persons  thus  selected  have  all  the  powers, 
and  perform  the  duties  of  judges  of  election. 
These  provisions  give  strength  to  the  idea, 
that  in  the  view  of  the  legislature  these  judges 
were  not  officers  in  the  ordinary  acceptation 
of  the  term;  but  mere  appointees  required  to 
perform  certain  duties  as  the  occasion  arose 
for  their  performance,  subject  to  removal  by 
the  power  which  appointed  them  whenever 
the  public  interests  require  it. 

It  was  argued  here,  that  this  is  a  dangerous 
power  to  rest  in  a  County  court;  a  power 
which  may  be  wielded  by  a  partisan  judge 
for  evil  purposes,  on  the  eve  of  an  important 
election.  The  argument  proves  too  much. 
It  goes  to  show  that  these  tribunals  ought 
not,  in  the  first  instance,  to  have  been  clothed 
with  the  power  of  appointing  judges  of  elec- 
tion.   There  is  manifestly  more  danger 

142  of  the  gratification  of  personal  *and 
political  preferences  in  the  appoint- 
ment of  all  the  judges  of  a  large  election 
district,  than  in  the  occasional  removal  of 
one  of  them.  The  occasions  will  be  very 
rare  upon  which  a  County  or  Corporation 
judge  will  incur  the  hazards  of  public  ob- 
servation and  censure  by  the  removal  of  a 
competent  and  faithful  officer,  upon  mere 
personal  or  political  grounds.  Surely  a  tribu- 
nal fit  to  be  clothed  with  the  power  of  remov- 
ing at  will  any  county  officer  elected  by  the 
people,  can  be  safely  trusted  with  that  of 
removing  its  own  appointee,  the  incumbent 
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of  a  suboreinate  position.  And  lastly,  if 
there  is  any  weight  in  the  arg-ument,  it  should 
be  addressed  to  the  legislature,  and  not  to 
the  courts. 

The  learned  counsel  in  this  case  have  re- 
lied much  upon  the  ground  that  the  incum- 
bent is  to  be  removed  for  an  alleged  offence, 
of  which  he  has  been  tried  and  acquitted  by 
the  verdict  of  a  jury.  According  to  the  state- 
ment made  in  the  petition,  this  acquittal  was 
upon  an  indictment  or  indictments,  charging 
petitioner  first  with  fraudulently  putting  bal- 
lots into  the  ballot  box  ;  second,  with  willful 
neglect  of  duty,  by  knowingly  allowing  bal- 
lots to  be  put  in  the  box,  which  should  not 
have  been  put  there,  and  with  allowing  others 
to  be  taken  out,  which  ought  not  to  have  t)een 
taken  out. 

Now  the  petitioner  may  be  guiltless  of  each 
of  the  offences  charged,  and  yet,  as  alleged 
by  the  Hustings  judge,  he  may  have  been 
guilty  of  gross  neglect  in  regard  to  those  very 
ballots. 

The  evidence  adduced  on  the  trial  may  have 
l)een  legally  insufficient  to  establish  the  of- 
fences averred  in  the  indictment,  and  yet  it 
may  have  satisfied  the  honorable  judge  of  the 
Hustings  court  that  the  petitioner  is  not  a  fit 
and  proper  person  to  be  invested  with 
143  the  important  'powers  and  privileges 
appertaining  to  such  a  position. 

We  know  nothing  of  the  merits  of  the  case. 
We  are  not  to  be  understood  as  expressing  any 
opinion  in  regard  to  the  conduct  of  the  peti- 
tioner—that is  a  subject  exclusively  for  the 
consideration  of  the  Hustings  court.  That 
court  being  clothed  with  the  power  of  removal, 
its  decision  is  not  the  subject  of  review  in 
this  court. 

For  these  reasons  we  think  the  rule  of  pro- 
hibition should  be  refused. 

Prohibition  refused. 


144  *Bunting  v.  Willis,  Judge. 

[21  Am.  Rep.  888.] 
January  Term,  1876,  Richmond. 

•.  Officer.*—  Qumre:  Whether  a  person  holding  an 
office  of  profit  Ac  under  the  United  States  govern- 
ment. Is  ellffible  to  an  office  of  profit  &c.  under  the 
state  firovemment. 

U.  Same— Sheriff— Hoidliiff  Another  Office.— The  office 
of  sheriff  commences  on  the  1st  of  July.  If  a  per- 
son holding  an  office  of  profit  under  the  ffovem- 
ment  of  the  United  States,  Is  elected  to  the  office 
of  sheriff,  which  is  an  office  of  profit  under  the 
state  firovemment,  and  holds  his  office  under  the 
former  goyemment  until  any  time  dnrlnsr  the  1st 
of  July,  he  thereby  vacates  his  election  as  sheriff 
and  is  not  entitled  to  qualify  as  such. 

111.  Same-Same-Saiiie.— In  May  1876  B,  a  deputy  col- 
lector of  customs  at  Fortress  Monroe,  was  elected 
sheriff  of  E  county.  On  the  19th  of  June  he  sent 
in  his  resignation  of  his  office  of  deputy  collector 
to  his  principal  at  Norfolk,  to  take  effect  on  the 
80th  of  June.  It  does  not  appear  that  his  resigna- 
tion  was  accepted,  or  that  any  official  action  was 

HMflcer  Holding  Office  under  United  States  Qov- 
•rnment  Dtaqualifled  to  Hold  under  State  Qovernment. 
—Sec  Va.  Code,  S  168. 


taken  upon  it  until  the  2d  of  July,  when  be 
relieved  by  another  officer  of  customs  from  Nor- 
folk.   On    the  28th   of  June   the    papers  of  tfte 
American  brig  K  were  placed  in  B's  hands  for  clear- 
ance; and  nearly  all  the  papers  were  completed 
on  the  29th,  and  on  the  momlngr  of  the  1st  of  Jsly. 
he  completed   the  said   clearing,  before  he  at- 
tempted to  do  any  act  as  sheriff.    Hku>: 
I.  Same  —  5ame  —Same  —  Reelflinatloa.—  B  had  t^ 
absolute  right  to  resign  his  office  of  deputy  col- 
lector.   After  such  resignation  becomes  compkte 
it  cannot  be  withdrawn  even  with  the  oonseQiof 
the  government ;  though  he  may  recelTe  a  aew 
appointment,  which  may.  perhaps,  be  given  to 
him  in  the  form  of  withdrawal  by  ccmsent  of  Idi 
resifirnation  of  the  office. 


a.  5ame—5anie— Same— Same— Aooeptaace  «1*— Bit 

a  prospective  resignation  may  be  withdrawn  u 
any  time  before  it  is  accepted:  and  after  it  b 
accepted,  it  may  be  withdrawn  by  the  consent  of 
the  authority  accepting,  where  no  new  rights 

have  intervened. 
145      *3-  Same— Same— game— 5ame—WHlidiBPrf 

of.— The  act  of  B  in  clearing-  the  brig  Eon 
the  Ist  of  July,  could  only  have  been  done  \a 
withdrawing  his  resignation  so  long  ns  it  was 
necessary  for  that  purpose:  and  he  In  factvas 
not  relieved  until  July  2d.  He  was  therefoR 
disqualified  from  holding  the  oHLct  oil  shccfl 
under  his  election  in  the  month  of  May. 

iV.  Same— Same— Orders  of  Court— Ameadmeats  4m» 

Ing  Term. t— On  the  25th  of  June  B  analilled  ai 
sheriff  of  E,  by  taking  the  oaths  of  office  and  enter- 
ing into  bond  with  sureties,  before  the  Coontr 
court.    At  the  same  term  of  the  court,  T  claimfne 
to  be  sheriff  of  E,  moved  the  court  to  set  aside  t^ 
order  qualifying  B  as  sheriff:  and  B  appcazinf. 
after  hearing,  the  court  set  aside  the  order  ani 
the  bond  of  B,  and  admitted  T.  who  was  sheriff  the 
previous  year,  to  qualify  as  sheriff.    B  thereupon 
applied  to  the  judge  of  the  Circuit  court  for  i 
mandamut  to  the  judge  of  the   County  court  to 
restore  him  to  the  office.    Hhj): 
I.  Same  —  Same  —  Same— Same.— It  was  competent 
for  the  County  court  of  E.  at  the  same  term.  tt» 
set  aside  the  order  admtttlng^  B  to  qnaUfr  as 
sheriff  and  his  bond. 
a.  5ame— Same— Holding  One  Office  DtsqiMlNks  Iw 
Another.— It  was  competent  for  the  County  coort 
to  refuse  to  admit  B  to  qualify  as  sheriff  when  he 
held  a  lucrative  office  under  the  government  of 
the  United  States. 
3.  Same— 5ame—  Same  —  RestorvtioB.— If  B  is  ooL 
and  was  not  when  he  obtained  the  rule  fori 

*Same— Resignation.— That  the  resignation  of  an 
officer  does  not  become  complete  until  it  is  accepted. 
see  Coleman  v.  Sands,  87  Va.  689.  13  S.  £.  Bep.  lA  In 
this  case  Pbbsidbnt  Lewib  commenting  on  the 
principal  case  In  regard  to  the  dictum— "he  had  a 
right  to  resign  his  federal  office,  and  that 
right  does  not  depend  upon  the  consent  or 
ance  of  the  government,"— said:  **It  is  observable, 
moreover,  that  notwithstanding  this  broad  langnafe. 
the  decision  of  the  case,  if  we  correctly  understand 
it,  proceeded  on  the  ground  that  not  until  accev^ 
ance  did  the  resifirnation  become  complete."  Bat 
see  the  dissenting  opinion  of  JunoB  Lact  in  the 
same  case. 

tAmendments  of  Record  during  Term.- See  fall  col- 
lection of  cases  on  this  subject  in  noU  to  Price  v- 
Com.,  83  Oratt  819. 
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writ  of  mandamus,  entitled  to  the  office  of  sheriff, 
he  cannot  be  admitted  or  restored  to  it  on  such 
writ,  even  though  the  Gonnty  court  had  no 
authority  to  annul  the  order  admitting  him  to 
qualify  as  sheriff,  or  to  have  refused  originally 
to  admit  him. 

Thi4  was  an  application  to  the  judge  of  the 
circuit  court  of  Elizabeth  City  county,  by  R. 
Paul  Bunting-,  for  a  mandamus  to  W.  R.  Wil- 
lis, judge  of  the  County  court  of  said  county, 
to  compel  him  to  restore  the  said  Bunting  to 
the  ofiBce  of  sheriff.  The  Circuit  court  re- 
fused the  application;  and  Bunting  applied 
to  this  court  for  a  writ  of  error  ;  which  was 
awarded.  The  case  is  fully  stated  by  Judge 
Moncure  in  his  opinion. 

Godwin  &  Crocker,  for  the  appellant. 

Peek,  for  the  appellee. 

14-8         *Moncure,  P.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  court  of  the  county  of  Klizat)eth  City, 
discharging  a  rule  in  the  nature  of  a  man- 
damus nisi,  which  had  been  awarded  by  said 
court  on  the  petition  of  the  plaintiff  in  error, 
K.  P.  Bunting,  against  the  Hon.  W.  R.  Wil- 
lis, judge  of  the  County  court  of  said  county, 
and  Jerome  Titlow,  defendants  in  error,  to 
show  cause  why  a  peremptory  mandamus 
should  not  be  awarded  to  the  said  plaintiff, 
commanding  the  said  judge  to  admit  or  re- 
store said  plaintiff  to  his  ofiBce  of  sheriff  of 
said  county,  then  held  by  the  defendant  Tit- 
low. 

Bunting  having  received  the  highest  num- 
ber of  votes  at  the  general  election  held  May 
27th,  1875,  was  elected  sheriff  of  the  county 
of  Elizabeth  city.  On  the  25th  day  of  June 
1875  he  qualified  as  such  before  the  said 
County  court  by  taking  the  necessary  oath, 
and  giving  bond,  with  approved  security,  as 
required  by  law,  and  on  the  1st  day  of  July 
1875  he  entered  upon  the  duties  of  the  office. 

Afterwards,  and  during  the  same  term  of 
the  said  County  court,  to  wit :  on  the  3d  day 
of  July  1875  the  said  Titlow,  claiming  to  be 
sheriff  of  said  county,  moved  the  said  court 
to  set  aside  the  order  qualifying  the  said  Bunt- 
ing as  such  sheriff,  entered  into  on  the  sec- 
ond day  of  the  said  term,  and  to  declare  the 
same.null  and  void,  together  with  the  bond 
entered  into  by  the  said  Bunting  and  his 
sureties,  upon  his  qualifications  as  said  sher- 
iff, upon  the  ground  that  he  was  at  the  time 
of  said  qualification,  and  was  then  incapable 
of  holding  the  said  office  under  the  second 
section  of  chapter  11  of  the  Code  of  1873. 
And  the  said  Bunting  appearing,  and  the  said 
motion  having  been  continued  from  time  to 

time,  afterwards  during  the  same  term, 
14-7     to  ♦wit :  on  the  8th  day  of  July  1875  the 

said  County  court,  on  full  consideration 
of  the  case,  being  of  opinion  that  the  said 
order  entered  on  the  second  day  of  the  said 
term,  was  erroneously  entered,  and  that  the 
said  Bunting  was  improperly  and  illegally 
admitted  to  qualify  as  sheriff  of  said  county 
as  aforesaid,  and  was  not  capable  of  hold- 


ing said  office  of  sheriff  by  reason  of  his 
holding  an  office  of  trust  and  emolument 
under  the  United  States  government,  or- 
dered that  the  order  entered  on  the  second 
day  of  the  term  as  aforesaid  should  be  set 
aside  and  annulled.  And  the  said  County 
court  being  further  of  opinion  that  said 
Jerome  Titlow,  as  sheriff  of  the  county, 
held  over  until  his  successor  should  legally 
qualify,  ordered  that  the  said  Titlow  should 
be  recognized  as  such  sheriff  until  his  suc- 
cessor should  qualify  as  aforesaid.  To  which 
ruling  of  the  court  the  said  Bunting  excepted, 
and  asked  leave  to  file  his  bill  of  exceptions, 
which  leave  the  court  refused,  upon  the 
ground  that  his  proper  remedy  was  not  by 
writ  of  error,  but  by  mandamus  or  quo  war- 
ranto. 

Accordingly,  the  said  Bunting  applied  to 
the  judge  of  the  Circuit  court  of  said  county 
for  a  rule  in  the  nature  of  a  mandamus  nisi, 
which  was  awarded  as  aforesaid,  and  exe- 
cuted upon  the  defendants.  After  which,  to 
wit :  on  the  30th  of  July  1875,  the  defendants 
filed  the  answer  of  Judge  Willis  to  the  said 
rule,  to  which  answer  the  plaintiff.  Bunting, 
filed  a  demurrer,  and  entered  a  plea,  in  which 
deoiurrer  the  defendants  thereupon  joined. 
The  plea  was,  that  the  "part  of  the  return  to 
the  mandamus  nisi  that  alleges  that  the  plain- 
tiff held  a  United  States  office,  to  wit :  the 
office  of  Deputy  Inspector  of  Customs  at  Fort- 
ress Monroe,  Virginia,  an  office  of  profit, 
trust  and  emolument,  on  the  2nd  day  of  July 
1875,  or  after  he,  the  said  plaintiff, 
148  ♦had  entered  upon  the  discharge  of  the 
duties  of  sheriff  of  Elizabeth  City 
county,  is  not  true." 

Afterwards,  to  wit:  on  the  4th  day  of 
August  1875,  the  said  Circuit  court  having 
fully  considered  the  matters  of  law  arising 
upon  the  plaintiff's  demurrer,  was  of  opin- 
ion that  said  answer  was  sufficient,  and 
overruled  the  demurrer  thereto;  and  the 
plaintiff  admitting  the  allegations  of  said 
answer  not  traversed  by  his  said  plea,  issue 
was  thereupon  joined  on  said  plea;  and 
neither  party  requiring  a  jury,  but  submit- 
ting the  matters  of  law  and  fact  arising 
from  the  evidence  and  argument  of  counsel 
to  the  court,  judgment  was  thereupon  ren- 
dered against  the  plaintiff,  discharging  the 
said  rule,  and  for  the  defendant's  costs;  to 
which  judgment  the  plaintiff  excepted. 

On  motion  of  the  plaintiff,  and  by  consent 
of  parties,  a  rehearing  of  the  cause  was 
granted ;  after  which,  to  wit :  on  the  21st 
day  of  August  1875,  the  cause  having  in 
the  meantime  been  further  heard,  and  the 
court  having  taken  time  to  consider,  the 
court,  on  full  reconsideration  of  the  matters 
of  law  and  fact  arising  in  the  case,  and  the 
arguments  of  counsel,  confirmed  the  judg- 
ment entered  in  the  cause  on  the  4th  day  of 
the  same  month. 

In  the  bill  of  exceptions  which  was  taken 
in  the  case  by  the  plaintiff,  the  facts,  or 
evidence  proved  on  the  trial,  were  certified. 

The  respondents  (Judge  W.  R.  Willis  and 
Jerome  Titlow),  to  maintain  the  issue  on 
their  parts,  proved  the  following  facts,  to 
wit:  '^That   on   the  25th  day  of  June  1875, 
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and  for  some  time  prior  thereto,  R.  Paul 
Bunting  held  the  office  of  Deputy  Collector 
and  Inspector  of  Customs  at  Fortress  Mon- 
roe, Virginia;  that  the  said  office  was  and 
is  an  office  of  profit,  trust   and   emolument, 

under  the  government  of  the  United 
140      ^States,    paying    to    the     incumbent 

thereof  an  income  of  four  dollars  per 
day  as  a  salary;  that  on  the  19th  day  of 
June  1875,  the  said  Bunting  sent  in  his 
resignation  of  said  office,  to  take  effect  on 
the  30th  of  June  1875 ;  that  the  said  resig- 
nation was  not  accepted,  or  any  official 
action  indicating  its  acceptance  taken,  until 
the  2nd  day  of  July  1875 ;  that  on  the  2nd 
day  of  July  1875,  about  five  o'clock  in  the 
afternoon  of  that  day,  William  Webb,  an 
employee  of  the  United  States  Custom  House 
at  Norfolk,  Virginia,  under  instructions 
of  Ivuther  L/ee,  Jr.,  Collector  of  Customs, 
relieved  the  said  Bunting  as  United  States 
Deputy  Inspector  and  Collector  of  Customs 
at  Fortress  Monroe;  that  on  the  first  day 
of  July  1875,  about  9  o'clock  in  the  morning, 
the  said  Bunting,  in  the  discharge  of  the 
said  duties  of  the  said  office  of  deputy  in- 
spector and  collector,  cleared  the  American 
brig  *Katahdin,'  and  issued  to  her  clearance 
papers  over  his  signature  and  in  the  capac- 
itv  of  deputy  inspector  and  collector  of  cus- 
toms as  aforesaid,  having  two  days  before 
commenced  the  papers  of  the  clearance  of 
said  vessel." 

And  the  said  R.  P.  Bunting,  to  maintain 
the  issue  on  his  part,  proved  the  following 
facts  bv  both  oral  and  record  testimony,  to- 
wit:  ''That  on  the  27th  day  of  May  1875,  he 
was  duly  elected  sheriff  of  the  county  of 
Elizabeth  City,  and  state  of  Virginia:'*  and 
here  is  inserted  the  certificate  of  said  elec- 
tion. ''That  on  the  25th  day  of  June  1875, 
he  duly  qualified  as  sheriff  of  said  county, 
before  the  County  court  of  said  county,  then 
in  session,  presided  over  by  Judge  W.  R. 
Willis,  the  judge  of  said  court,  by  taking 
the  necessary  oath,  and  giving  the  t>ond 
with  approved  security  :**  and  here  follows 
the  order  of  qualification.  ''That  on  the  1st 
day  of  July  1875,  about  the  hour  of  12  o'clock 

A.  M.,  he  took  formal  possession  of 
160     the  said  office  of  ^sheriff,  and  continued 

in  the  said  office,  performing  the 
duties  thereof,  until  the  8th  day  of  July 
1875;  that  on  that  day  one  Jerome  Titlow 
moved  the  said  judge  of  the  said  court, 
through  his  counsel,  to  revoke  the  order  of 
the  25th  day  of  June  1875,  qualifying  the 
said  R.  P.  Bunting  as  sheriff  aforesaid; 
that  upon  argument  and  consideration  the 
said  judge  of  said  court  did  revoke  said 
order  of  qualification,  and  did  dispossess 
him  the  said  Bunting  of  the  said  office  of 
sheriff:"  and  here  follows  the  order  of 
revocation.  '*That  prior  to,  and  at  the 
time  of  his  qualification  as  sheriff  afore- 
said, to-wit,  on  the  25th  day  of  June  1875, 
he  held  the  office  of  deputy  inspector  and 
collector  of  customs  at  Fortress  Monroe, 
Virginia;  that  after  his  election  to-wit,  on 
the  19th  day  of  June  1875,  he  resigned  the 
office  of  United  States  deputy  inspector  and 
collector,    to  take  effect  on  the  30th  day  of 


June  1875:"  and  here  follows   the  letter  of 
resignation  in  these  words: 

''Custom  House,  Fort  Monroe.  Va., 
Collector's  Office,  June  19th,  1871 
Hon.  Luther  I^e,  Jr., 

Collector  of  Customs,  Norfolk,  Va. : 

My  Dear  Sir; — After  five  years  of  con- 
tinued service  as  an  inspector  of  the  costons 
for  the  port  of  Norfolk,  and  under  your  per- 
sonal supervision,  I  beg  leave  to  hand  nj 
resignation,  to  take  effect  June  JOth  1875. 

Being  one  of  the  first  to  receive  an  ap- 
pointment at  your  hands,  on  yonr  asj^nming 
the  position  of  the  coUectorship  of  the  port 
above  stated,  it  gives  me  pleasure  to  say. 
that  the  past  five  years  have  tieen  as  pleas- 
antly and  agreeably  spent  as  any  of  my  past 
life,  and  I  assure  you  it  is  with  anich 
151  regret  that  I  am  ^forced  to  hand  yos 
my  resignation;  but  business  of  a 
private  nature  demands  my  immediate  and 
personal  attention,  and  I  therefore  beg  yos 
will  be  pleased  to  accept  it  in  the  same 
good  feeling  in  which  it  was  written. 

You  will  be  pleased  to  permit  me  to  ex- 
tend to  you  and  the  officers  under  yon  mj 
sincere  and  hearty  thanks  for  the  many 
courtesies  extended  to  me  since  my  oonacc- 
tion  with  you,  both  officially  and  socially. 

With  best  wishes  for  your  future  prosper- 
ity, I  beg  leave  to  remain  yonr  sincere 
friend  and  ob't  servant, 

R.  Paul  Banting." 

Under  which  letter  is  a  certificate,  ander 
the  hand  and  official  seal  of  the  collector, 
dated  July  5th  1875,  that  said  letter  is  a 
true  copy  of  the  original  on  file  in  his 
office. 

"That  on  the  28th  or  29th  day  of  June 
1875,  the  papers  of  the  American  brig 
'Katahdin'  were  placed  in  his  the  said 
Bunting's  hands  for  clearance.  That  all 
the  necessary  papers,  •  except  the  ho^tal 
returns  and  his  signature  as  deputy  oolr 
lector,  were  made  out  and  completed  on  the 
said  28th  or  29th  day  of  June  1875;  that  oo 
the  first  day  of  July  1875,  having  two  or 
three  days  previously  commenced  the  clear- 
ing of  the  said  brig  'Katahdin,'  he  oon- 
pleted  the  said  clearing;  that  this  was 
about  9  o'clock  A.  M.,  and  before  he  bad 
done  any  act  in  the  office  of  sheriff  afore- 
said ;  that  on  the  2nd  day  of  July  1875«  W. 
T.  Webb  took  charge  of  the  said  office  of 
United  States  deputy  collector  and  inspector 
of  customs,  and  continued  to  act  as  said 
officer  until  the  8th  day  of  July  1875,  when 
the  said  office  was  filled  by  H.  L/ibby,  duly 
appointed,  and  who  holds  the  said  office  to 
this   date."      And     the    said     Bunting   ia 

his  evidence  states,  "that  from  and 
162     *after  nine  o'clock  A.  M.    of  the  1st 

day  of  July  1875,  he  ceased  entirely  to 
have  anything  to  do  with  the  said  office  off 
deputy  inspector  and  collector  of  castoma  at 
Fort  Monroe,  and  that  his  damages,  in- 
cluding his  attorney's  fee  in  this  case, 
amount  to  about  $300." 

Whereupon  the  court,  t>eing  of  opinion 
that  the  said  Bunting  was  not  entitled  to 
recover  the  said  office,    gave   judgment  for 
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the  respondents ;  to  which  opinion  the  said 
Banting"  ezceptc^d. 

The  Code,  chapter  11,  section  2,  page 
174,  declares  that  '*no  person  shall  be 
capable  of  holding  any"  post  of  profit,  trust 
or  emolument,  civil  or  military,  legislative, 
executive  or  judicial,  under  the  government 
of  this  commonwealth,  ''who  holds  any  post 
of  profit,  trust  or  emolument,  civil  or  mili- 
tary, legislative,  executive  or  judicial, 
under  the  government  of  the  United  States, 
or  who  receives  in  any  way  from  the  United 
States  any  emolument  whatever." 

It  is  not  denied,  and  there  can  be  no 
question,  but  that,  first,  the  office  of  sheriff 
is  a  post  of  profit,  trust  and  emolument, 
under  the  government  of  this  common- 
wealth ;  and,  secondly,  the  office  of  deputy 
inspector  and  collector  of  customs  at  Fort- 
ress Monroe,  Virginia,  which  was  held  by 
the  plaintiff  Bunting  at  the  time  of  his 
election  as  sheriff  of  the  county  of  Eliza- 
beth City  on  the  27th  day  of  May  1875,  was 
a  post  of  profit,  trust  and  emolument,  under 
the  government  of  the  United  States ;  within 
the  true  intent  and  meaning,  and  in- 
deed the  express  terms,  of  the  said  provi- 
sion of  the  Code. 

There  is  also  a  provision  of  the  constitu- 
tion of  the  State  (article  7,  section  6,  Code 
p.  92),  which  declares  that  * 'sheriffs  shall 
hold  no  other  office."  This  provision  is  no 
further  material  to  this  case,  than  to  show 
the  intent  of  the  framers,  as  well  of 
153  the  constitution  *as  of  the  law  of  the 
state,  th^t  a  sheriff  shall  hold  no 
other  lucrative  office,  whether  under  the 
state  or  federal  government.  We  will  there- 
fore not  notice  any  further  the  constitu- 
tional provision  aforesaid. 

When  the  plaintiff  was  a  candidate  for 
the  office  of  sheriff  under  the  state  govern- 
ment he  certainly  held  the  office  of  deputy 
inspector  and  collector  of  customs  under  the 
federal  government;  and  it  does  not  appear 
that  he  had  then  any  idea  of  resigning  the 
latter  office,  at  least  unless  he  should  be 
elected  to  the  state  office ;  in  which  event  he 
may  have  intended  to  tender  his  resignation 
of  his  federal  office,  to  take  effect  when  he 
would  have  to  enter  on  the  duties  of  the 
state  office.  A  question  might  well  be 
raised,  whethca:  a  person  who  holds  a  lucra- 
tive office  under  the  federal  government,  is 
eligible  to  the  office  of  sheriff  under  the 
state  law.  To  be  sure  that  law  does  not 
expressly  declare  that  he  shall  not  be 
elig'ible  to,  but  only  that  he  shall  not  be 
capable  of  holding,  any  such  post,  &c.  We 
can  see  some  reason  for  using  the  latter 
rather  than  the  former  language,  as  it  may 
have  been  intended  to  have  the  effect  of 
preventing,  not  only  a  federal  officer  from 
being  elected  to  a  state  office,  but  also  a 
state  officer  from  receiving  a  federal  office 
without  ipso  facto  vacating  his  state  office. 
It  may  seem  strange,  that  a  person  should 
t>e  eligible  to  a  state  office,  which  he  is 
incapable  of  holding  after  being  elected. 
The  law  says  nothing  about  his  resigning 
before  entering  on  the  duties  of  his  state 
office,  any  federal  office  which  he  may  hold 


at  the  time  of  his  election.  It  is  at  least 
optional  with  him,  whether  he  will  resign 
his  federal  office  or  not;  and  whether  his 
election  to  the  state  office  would  be  effectual 
or  not,  would  depend  on  the  contin- 
154  gency  of  his  future  *resignation  in 
time  to  enter  on  the  duties  of  the  state 
office. 

The  federal  office  might  be  held  by  fraud 
cotemporaneously  with  the  state  office.  We 
do  not  mean  to  say  that  such  was  the  case 
here;  but  there  is  danger  in  such  a  case. 
And  the  best  way  to  guard  against  it  would 
seem  to  be  that  the  federal  officer  should  not 
be  eligible  to  the  state  office,  until  he  has 
clearly  and  entirely  rid  himself  of  the  fed- 
eral office.  Otherwise  there  will  be  a  pain- 
ful uncertainty  after  the  election  who  the 
state  officer  is,  until  some  unmistakable  act 
of  resignation  shall  have  been  executed. 
There  is  a  manifest  difference  between 
offices  held  under  the  same  government, 
and  offices  held  under  a  different  govern- 
ment, as  under  the  state  and  federal.  In 
the  former  case,  the  whole  matter  is  under 
the  control  of  one  and  the  same  govern- 
ment, and  the  acceptance  of  one  office  is 
ipso  facto  a  vacation  of  another,  incom- 
patible therewith,  and  previously  received. 
But,  in  the  latter  case,  an  acceptance  of  a 
state  office  does  not  vacate  a  previously  re- 
ceived federal  office,  however  incompatible 
they  may  be.  In  the  cases  referred  to  in 
the  argument,  in  which  it  has  been  held 
that  a  person  holding  one  office  may,  while 
he  holds  it,  be  elected  to  another  and  in- 
compatible one,  seem  to  be  all  cases  in 
which  the  offices  were  held  under  the  same 
government. 

But  without  expressing  any  opinion  upon 
that  question,  and  conceding,  at  least  for 
the  purposes  of  this  case,  that  the  plaintiff 
was  eligible  to  the  office  of  sheriff,  though 
at  the  time  of  the  election,  and  for  some 
time  thereafter,  he  held  the  federal  office, 
then  the  question  arises,  whether  he  was 
completely  divested  of  the  federal  office  be- 
fore he  was  invested  with  the  state  office; 
in  other  words,  whether  he  held  both  offices 
at  one  and  the  same  time,  however 
155  short  may  have  been  the  time  *of  such 
holding.  The  law  prescribes  no  lim- 
itation as  to  the  time  of  holding.  '  'No  per- 
son shall  be  capable  of  holding"  for  an 
instant  any  more  than  for  a  year.  The 
instant  he  holds  a  federal  office  he  must 
cease  to  hold  his  state  office. 

The  office  of  sheriff  commenced  on  the 
first  day  of  July  1875.  Did  the'federal  office 
cease  before  that  day?  Did  he  perform  any 
duty  of  the  latter  office  after  or  on  that  day? 
This  is  the  question  we  now  have  to  con- 
sider and  decide. 

The  plaintiff  was  elected  to  the  office  of 
sheriff  on  the  27th  of  May,  and  he  tendered 
his  resignation  on  the  19th  of  June  there- 
after. But  it  was  not  to  take  effect  imme- 
diately. It  was  to  take  effect  on  the  30th  of 
June  1875,  the  day  before  the  term  of  the 
office  of  sheriff  legally  commenced.  But 
did  it  then  take  .effect?  or  was  it  held 
longer?      If    it    was    held    any    longer,    no 
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matter  how  short  the  period,  he  was  incapa- 
ble of  holding*  the  office  of  sheriff. 

That  he  had  a  rif^ht  to  resign  his  federal 
office,  and  that  such  right  does  not  depend 
upon  the  consent  or  acceptance  of  the  gov- 
ernment or  its  agents,  seems  to  be  very 
well  settled.  That  after  such  a  resignation 
becomes  complete  it  cannot  be  withdrawn 
by  the  officer,  even  with  the  consent  of  the 
government,  seems  also  to  be  settled,  though 
he  may  receive  a  new  appointment,  which 
may  perhaps  be  given  to  him  in  the  form 
of  a  withdrawal  by  consent  of  his  resig- 
nation of  his  former  office. 

But  a  prospective  resignation  may  be 
withdrawn  at  any  time  before  it  is  accepted : 
and  after  it  is  accepted  it  may  be  withdrawn 
by  the  consent  of  the  authority  accepting, 
where  no  new  rights  have  intervened.  This 
was  held  by  the  Supreme  court  ot  Indiana, 
in  Biddle  v.  Willard,    10  Ind.    R.   62, 

166  and  seems  to  be  a  reasonable  "^princi- 
ple.    We    have   seen    no   case  to    the 

contrary,  while  there  are  other  cases  which 
tend  to  sustain  it.  43  Id.  105,  The  State  v. 
Hauss ;  6  Cal.  R.  26,  The  People  v.  Porter ; 
56  Missouri  R.  17,  State  v.  Boecker. 

The  resignation  of  the  office  of  deputy 
inspector  and  collector  in  this  case  was 
prospective ;  to  take  effect  June  30th,  1875. 
It  was  not  accepted  by  the  collector  until 
after  that  time.  There  can  be  no  doubt  but 
that  until  that  time  it  was  competent  for 
the  plaintiff,  at  least  with  the  consent  of 
the  collector,  to  withdraw  his  resignation, 
either  entirely  or  for  a  limited  period. 
From  the  terms  of  the  letter  of  resignation, 
it  is  plain  that  the  plaintiff  would  have 
consented  to  withdraw  his  resignation  for 
a  limited  period  or  purpose,  if  the  exigencies 
of  the  public  service  required  it,  espec^ially 
if  he  supposed  that  he  would  not  thereby 
lose  his  office  of  sheriff. 

It  clearly  appears  in  this  case  that  the 
plaintiff  acted  as  deputy  inspector  and  col- 
lector after  the  30th  of  June,  to  wit :  on  the 
Ist  of  July  1875 ;  and  so  acted  with  the  con- 
sent of  the  collector.  It  is  certified  as  a 
fact  proved  in  the  cause,  "that  on  the  first 
day  of  July  1875,  about  9  o'clock  in  the 
morning  the  said  Bunting,  in  the  discharge 
of  the  said  duties  of  the  said  office  of  deputy 
inspector  and  collector,  cleared  the  Amer- 
ican brig  'Katahdin,'  and  issued  to  her 
clearance  papers  over  his  signature,  and  in 
the  capacity  of  deputy  inspector  and  col- 
lector of  customs  as  aforesaid,  havin^r  two 
days  before  commenced  the  papers  of  the 
clearance  of  said  vessel.*'  This  act  could 
only  have  been  done  by  withdrawing  the 
resignation  so  long  as  was  necessary  for 
the  purpose.  In  fact,  the  plaintiff  did  not 
go  out  of  office  before  the  2d  day  of  July 
1875,  it  being  certified  as  a  fact  proved  on 
the  trial,  that  * 'about  5  o'clock  in  the 
afternoon  of  that  day,  William  Webb, 

167  *an   employee   in    the    United    States 
custom-house    at   Norfolk,     Virginia, 

under  instructions  of  L/uther  I^ee,  Jr.,  col- 
lector of  customs,  relieved  the  said  Bunting 
as  United  States  deputyk  inspector  and  col- 
lector  of   customs    at    Fortress    Monroe." 


Thus  it  appears  that  Bunting^  went  oat,  and 
Webb  came  into  this  office  about  5  o'dock. 
P.  M.,  on  the  2d  of  Julv  1875,  after  the 
term  of  the  sheriffalty  for  which  BnntiBf 
had  been  elected  commenced.  It  seemi  to 
be  supposed  that  the  facts  certified,  as 
proved  by  Bunting,  are  more  favorable  to 
him  than  those  proved  on  the  other  side. 
But  there  is  not  any  conflict  between  them, 
and  if  there  were  we  would  have  to  prefer 
that  view  of  the  facts  which  tends  to  sustain 
the  judgment  to  that  which  tends  to  the 
contrary. 

When  was  Bunting's  letter  of  resignatioa 
of  the  19th  of  June  1785  received  bv  Ue? 
Was  any  answer  made  to  it?  And  if  vk 
what  was  the  answer?  On  none  of  these 
subjects  does  the  record  give  any  informa- 
tion. If  I/ee  had  answered  the  letter  of 
Bunting,  accepting  the  resifrnation  as  it 
was  tendered,  or  containing*  anything  ebe 
at  all  favorable  to  Bunting,  it  would  haw 
been  produced  by  him.  We  may  infer, 
therefore,  from  the  non-production  of  sndi 
an  answer,  that  it  was  not  written  or  wai 
not  favorable.  It  does  not  appear  that  the 
letter  of  resignation  was  filed  or  received 
by  I^ee  until  the  5th  of  July  1875,  the  date 
of  his  certificate,  which  was  after  the  cm- 
troversy  in  the  County  court  for  the  office 
of  sheriff  between  these  •  parties  had  com- 
menced, which  was  on  the  3d  of  July.  It 
is  not  stated  by  Bunting  when  his  letter  of 
resignation  was  actually  written ;  and  eves 
the  date  of  his  resigfnation  is  stated  under 
a  scilicet,  as  on  the  19th  of  June  1875.  If 
Bunting  received  no  answer  from  Lee  stat- 
ing that  his  letter  of  resignation  was 
168  received  and  *filed,  he  could  not  have 
considered  his  resignation  as  accepted 
and  complete.  It  does  not  appear  that  be 
received  any  such  answer  until  after  the  3d 
of  July,  on  which  day,  about  S  o'clock  is 
the  afternoon,  Bunting  was  relieved  by 
Webb.  Continuity  of  the  office  seems  to  be 
required  by  public  necessity.  Kven  the 
short  period  of  six  days  between  the  2d  aod 
the  8th  of  July  was  filled  up  by  the  tempo- 
rary appointment  of  Webb,  an  employee  ia 
the  custom-house,  and  on  the  8th  the  c^5oe 
was  permanently  filled  by  the  appointxneflt 
of  Uhbj, 

In  this  case,  the  most  we  can  say  for 
Bunting,  even  if  we  can  say  that,  is  that 
the  case  is  a  doubtful  one  upon  the  meriti. 
So  considering  it,  we  would  have  to  affira 
the  judgment,  in  conformity  with  the  opin- 
ion of  the  County  court  and  of  the  Cixcait 
court,  both  of  which  courts  saw  and  hard 
the  witnesses,  and  the  latter  of  which  stood 
in  the  place  of  a  jury  by  agreement  of  the 
parties,  and  after  giving  judgment  for  tbe 
respondents,  on  full  argument  and  consid- 
eration, granted  a  rehearing-,  and  then  npoa 
reargument  and  reconsideration  afllroed 
the  former  judgment. 

Upon  every  principle  therefore,  we  mmt 
affirm  the  judgment  of  the  Circuit  court 
upon  tiie  merits. 

But  there  are  a  few  other  questions,  be> 
sides  the  merits,  yet  to  be  noticed,  but  tittle 
need  be  said  of  them — as. 
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lat.  Was  it  competent  for  the  County 
oonrt,  after  Bunting  had  qualified  and  f^iven 
bond  as  sheriff,  during  the  same  term,  to 
set  aside  and  annul  his  qualification  and 
bond? 

We  think  that  it  was.  *'The  rule  at  com- 
mon law  is  that  during  the  term,  whenever 
any  judicial  act  is  done,  the  record  remains 
in  the  breast  of  the  judges  of  the  court  and 
in  their  remembrance,  and  therefore 
169  the  *roll  is  alterable  during  that  term, 
as  the  judges  shall  direct ;  but  when 
the  term  is  past,  then  the  record  is  in  the 
roll,  and  admits  of  no  alteration,  averment 
or  proof  to  the  contrary."  3  Tho.  Co.  Lit. 
323. 

Thus  the  rule  on  this  subject,  as  taken 
from  Coke,  is  laid  down  in  1  Rob.  Pr.  old 
ed.  p.  638.  In  Cawoods  case,  2  Va.  Ca.  527, 
545,  the  rule  is  more  broadl3'  ^^^^  down  thus : 
••Dtiring  the  term,  the  records  are  in  the 
breast  of  the  court,  and  amendments  may 
be  made  in  the  proceedings  of  the  court ; 
but  after  the  term  has  passed,  no  amend- 
ments can  be  made,  except  of  mere  clerical 
misprisions."  The  question  we  are  now 
considering  is  governed  by  this  rule. 

2d.  Was  it  competent  for  the  County  court 
to  refuse  to  admit  Bunting  to  qualify  as 
sheriff  when  he  held  a  lucrative  office  under 
the  government  of  the  United  States? 

We  think  that  it  was,  at  least  before  he 
resigned  his  office  under  the  United  States ; 
if  indeed  he  was  eligible  while  he  held  that 
office  to  the  office  of  sheriff  under  the  state 
government — a  question  which  it  is  unnec- 
essary now  to  decide.  Certainly,  after  the 
court  had  been  informed  and  satisfied  that 
Banting,  having  been  elected  as  sheriff 
while  he  held  a  lucrative  federal  office,  was 
actnallv  engaged  in  performing  its  duties 
after  the  term  of  the  sheriffaltv  had  com- 
menced, the  court  was  well  warranted  in 
setting  aside  the  order  made  at  the  same 
term  of  the  court,  admitting  him  to  qualify 
as  sheriff,  and  would  then,  at  least,  have 
been  warranted  in  refusing  to  permit  him 
to  qualify.  Surely  the  court  has  power  and 
ought  to  refuse  to  i>ermit  a  person  to  qualify 
therein  to  an  office  which  he  is  incapable 
of  holding.  This  is  expressly  recognized 
by  a  recent  act  of  assembly  approved  March 
29,  1875,  Session  Acts  1874-'5.  ch.  269, 
160  ^section  5,  p.  342,  which  declares  that 
if  any  person  shall  be  elected  to  two 
or  more  of  the  offices  enumerated  in  the 
section  (one  of  which  is  that  of  sheriff), 
**hi8  qualification  in  one  shall  be  a  bar  to 
his  qualification  in  any  other,  and  they 
shall  be  filled  as  other  vacancies. "  Having 
qualified  to  one,  of  course  the  court  in  which 
the  qualification  would  have  to  be  made 
'vrould  refuse  to  permit  him  to  qualify  in  the 
other.  But,  without  considering  this  ques- 
tion any  further,  it  is  sufficient  to  say  that 
the  solution  of  the  next  seems  to  render  it 
immaterial. 

3.  Whether  the  County  court  could  properly 
have  refused,  or  not,  to  permit  Bunting  to 
qualify  as  sheriff;  or,  having  permitted 
him  so  to  qualify,  could,  afterwards,  during 
the  same  term,  properly  set  aside  the  quali- 


fication or  not;  it  is  very  well  settled,  that 
if  Bunting  is  not  now,  and  was  not  when 
he  obtained  a  rule  for  a  writ  of  mandamus, 
entitled  to  the  office  of  sheriff,  he  cannot 
be  admitted  or  restored  to  it  on  such  writ. 

In  Chew  v.  The  Justices  of  Spotsylvania, 
2  Va.  Cas.  206,  it  was  held  that  the  removal 
of  a  justice  of  the  peace  with  all  his  family 
from  his  county  to  another,  and  remaining 
there  for  several  years  (although  he  after- 
wards returned),  is  either  an  abandonment, 
virtual  resignation,  or  forfeiture  of  his 
office;  and  whether  void,  or  only  voidable 
by  a  judicial  proceeding  eventuating  in  a 
judgment  of  a  motion,  no  mandamus  ought 
to  issue,  to  invest  the  applicant  with  an 
office  not  belonging  to  him,  if  void,  or 
which  might  be  taken  from  him,  if  voidable. 

In  Amory  v.  The  Justices  of  Gloucester, 
Id.  523,  it  was  held  that  the  offices  of  deputy 
clerk  of  a  County  court  and  of  a  justice  of 
the  peace  of  the  same  county  are  incom- 
patible offices,  so  that  they  cannot 
161  both  be  *held  at  the  same  time;  and 
whether  the  acceptance  .  of  the  office 
of  deputy  clerk  vacates  the  office  of  a  justice 
of  the  peace,  or  not,  the  Superior  court  will 
not  grant  a  mandamus  to  compel  the  County 
court  to  admit  the  applicant  to  an  office  not 
belonging  to  him,  if  void,  or  which  might 
be  taken  from  him,  if  voidable. 

In  Poulson  v.  The  Justices  of  Accomac,  2 
Iveigh  743,  it  was  held  that  a  justice  of  the 
peace  of  the  county  of  Accomac,  who  left 
this  state  with  intent  to  establish  his  resi- 
dence in  another,  and  remained  there  nine 
months,  but  did  not  establish  his  permanent 
residence  there,  and  then  returned  and  re- 
sumed his  former  residence  in  Accomac, 
had  no  right  to  resume  the  exercise  of  his 
office  of  justice  of  the  peace  of  Accomac. 
Upshur,  J.,  delivered  the  resolution  of  the 
court,  that  the  case  was  not  distinguishable 
in  principle  from  the  case  of  Chew  v.  The 
Justices  of  Spotsylvania,  supra,  and  upon 
the  authority  of  that  case,  the  court  was 
unanimously  of  opinion  that  the  mandamus 
ought  not  to  be  awarded. 

4.  The  remedy  by  mandamus  seems  to  be 
a  proper  remedy  in  cases  of  this  kind,  and 
has  been  the  one  usually  pursued,  no  doubt 
because,  if  not  the  only  specific  legal  rem- 
edy, it  was,  at  least,  the  most  convenient 
and  complete,  in  wnich  cases  the  court  ex- 
ercises a  sound  discretion  in  granting  or 
refusing  the  writ. 

We  think,  therefore,  the  Circuit  court  did 
not  err  in  discharging  the  rule  for  a  writ  of 
mandamus  and  refusing  to  award  the  said 
writ. 

But  one  more  observation  occurs  to  us  as 
proper  to  be  made  in  this  case ;  and  that  is, 
that  Bunting  having  become  incapable  of 
holding  the  office  of  sheriff,  at  least  by 
acting  in  his  federal  office  after  the  term  of 
his  sheriffalty  had  commenced,  he  thence- 
forward at  least  ceased  to  be  sheriff,  and  no 
act  of  his  afterwards  in  throwing  off  the 
162  federal  office,  could  restore  him  to  *the 
state  office,  nothing  could  do  so  but  a 
reelection  and  requalification  to  the  latter. 
If  it  be  necessary  to  cite   authority  in  sup- 
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port  of  that  principle,  it  may  be  found  in 
the  Commonwealth  v.  Sherrard,  4  L/eigh 
643 ;  thoug-h  it  is  no  doubt  sustained  by  many 
cases,  if  it  be  not  a  self-evident  proposition. 
Upon  the  whole,  we  think  there  is  no 
error  in  the  judgment,  and  that  it  ought  to 
l>e  affirmed. 

Christian,  J.,  dissented. 

Judgment  affirmed. 


163     'Eastern  Lunatic  Asylum  v.  Garrett. 

January  Term,  1876,  Richmond. 

L  PuMlcCorporatioil»— Liability  for  Taking  Private 
Proparty  without  Compensation.*— The  Eastern 
Lunatic  Asylum  is  a  corporation  haying  charge  of 
the  asylum  at  Williamsburg.  During  the  late  war 
the  United  States  forces  took  possession  of  Wil- 
liamsburg, and  held  it  until  the  end  of  the  war. 
Upon  their  approach  to  the  city  the  directors  and 
principal  officers  of  the  asylum  left  it,  and  did  not 
return.  In  January  1866  CJolonel  W,  who  was  in 
command  there,  sent  out  a  party  some  miles  into 
the  country,  and  took  by  force  from  the  farm  of  G, 
who  had  left  his  home,  corn  and  bacon,  which  was 
sent  to  the  asylum,  and  used  for  the  support  of  the 
inmates.  After  the  war  Q  brought  trover  against 
the  corporation  to  recover  the  value  of  the  articles 
so  taken  and  used.    Hsld  : 

I.  5aflM— Same— Without  Compensation.  —  By  the 
laws  of  war  such  property  could  not  be  taken 
without  compensation,  for  the  purpose  of  feed- 
ing the  inmates  of  the  asylum. 
a.  Same  — Same— Same  — Liability.— The  property 
having  been  taken  without  lawful  authority,  Q's 
title  to  it  was  not  divested,  and  it  having  been 
applied  to  the  use  of  the  asylum,  he  may  recover 
its  value  from  that  corporation. 
3.  Same— Same— Same— Same— Trover.— Trover  is  a 
proper  remedy  in  the  case. 

This  was  an  action  of  trover  in  the  Cir- 
cuit court  of  James  City  county  and  the 
city  of  Williamsburjf,  broufifht  in  April  1873 

•Public  Corporations— UaMllty  for  Taxing  Private 
Property  without  Compensation.— The  principal  case 
is  cited  in  Dinwiddle  Ck>unty  v.  Stuart  28  Gratt  566, 
and  also,  in  Maia  v.  Eastern  Hospital,  97  Va.  510.  84  S. 
B.  Rep.  617.  where  it  is  fully  discussed  and  distin- 
guished. 

TROVER  AND  CONVERSION. 

Trover  — Definition. —Trover  is  defined  to  be  "a 
form  of  action  which  lies  to  recover  damages 
acalnst  one  who  has,  without  ri^ht,  converted  to  his 
own  use  ffoods  or  personal  chattels  in  which  the 
plaintiff  has  a  general  or  special  property."  Bou- 
vier*s  Law  Diet  1142. 

Conversion.— "A  conversion  is  any  unauthorized 
dealing  with  the  goods  of  another  by  one  in  posses- 
sion, whereby  the  nature  or  quality  of  the  ffoods  is 
essentially  altered,  or  by  which  one  having  the 
riffht  of  possession  is  deprived  of  all  substantial  use 
of  the  ffoods,  permanently  or  temporarily."  26  Am. 
it  Bnff.  Enc.  Law  714. 

Foundation  for  Action.— To  maintain  trover  the 
plaintiff  must  show  a  conversion  of  personal  prop- 
erty by  the  defendant  and  that  he  had  at  the  time 
of  the  conversion  a  general  or  special  riffht  of  prop- 
erty in  the  thinff  converted,  and  also  the  possession 


by  Georfife  W.  Garrett  against  the  Eaaten 
L<unatic  Asylum,  to  recover  the  Talae  «f 
certain  com  and  bacon,  which  had  beea 
taken  in  1865  by  the  military  commander  <rf 
the  Federal  forces,  and  applied  to  the  n^ 
port  of  the  inmates  of  the  Lanatic  AsjIiib. 
When  the  cause  came  on  for  trial,  tke 

164  parties  submitted  *the  case,  both  m 
the  law  and  the  facts,  to  the  decisiQB 
of  the  court.  And  the  court  havinf^  heai4 
the  evidence,  rendered  a  judgment  in  favor 
of  the  plaintiff  for  the  sum  of  $363,  with 
interest  from  the  1st  of  May  1865.  The  de- 
fendant thereupon  moved  the  coort  fort 
new  trial,  but  the  motion  irras  ovemded, 
and  the  defendant  excepted.  The  coart  cer- 
tified the  evidence  as  follows: 

That  in  the  year  1864  the  plaintiff  lived 
on  the  farm  known  as  '*Warhill,"  about  six 
miles  from  Williamsburg'.  That  in  Decen- 
ber  of  that  year  the  plaintiff  was  arrested 
by  the  military  forces  of  the  United  Statei, 
and  was  carri^  off  by  them  and  placed  ia 
confinement.  That  at  the  time  plaintiff 
was  so  taken  from  his  home  he  left  tiiett 
thirty-three  barrels  of  com,  which  he  had 
measured  up  to  itself,  and  which  was  worth 
then  at  least  five  dollars  per  barrel,  and  also 
some  other  com  which  had  not  been  men- 
ured  up.  That  he  also  left  three  nine  faim- 
dred  pounds  of  salted  pork,  which  was  then 
worth  twenty-two  cents  per  ponnd,  and  he 
also  left  a  lot  of  hogs.  That  the  plaintiff 
did  not  return  to  his  home  nntil  the  last  of 
April  1865.  That  during  the  late  war  tiie 
United  States  military  forces  occupied  the 

or  a  riffht  to  the  immediate  possessiaa   thtraaf 
Haines  v.  Ck>chrans,  S6  W.  Va.  710. 

I>eclaratioB->St«fMBeiit  of  Price  •! Tkl*r  CiMiw>ii 
—In  an  action  of  trover  and  conversion,  the  dedna- 
tion  need  not  state  the  price  of  the  thine  ooaveneA. 
It  is  not  the  price  which  the  plaintiff  sua  for.  htt 
damaoM  for  the  conversion;  and  even  where  the 
price  is  laid,  he  may  recover  more  or  leas.  pexiYldai 
the  damages  do  not  exceed  those  laid  in  the  dedaiv 
tion.    Pearpoint  v.  Henry,  2  Wash.  102. 

Jdader  of  Counts.— in  Spencer  v.  Pllcher.  8  Ldch 
666,  the  declaration  contained  three  counts,  the 
a  common  count  in  trover.  Upon  demorrer  to: 
declaration  it  was  held  thaL  the  second  and  thici 
counts  were  in  tort,  and  are  consequently  well : 
with  the  count  in  trover. 

Proof  of  Conversion.— In  an  action  of  CroMr  a 
version  may  be  proved  in  three  ways:  lint,  by  a  tar> 
tions  taking:  second,  by  any  use  or  apvroprladaa  It 
the  use  of  the  defendant  indicating  a  claim  of  lifht 
in  opposition  of  that  of  the  plaintiff  or  owner:  aad 
third,  by  a  refusal  to  deliver  possession  to  the ' 
on  demand.  Haines  v.  Cochrans.  28  W.  Vi 
Arnold  V.  Kelly.  4  W.  Va.  642. 

Wbcfi  Proof  of  Deouuid  and  Refnaal  BmBsad.— It 
held  in  Newsum  v.  Newsum,  1  Leiffh  M.  10  Ais. 
720,  that  proof  of  demand  and  refusal  is  never 
essary  in  trover,  where  there  is  proof  of  an  adsal 
conversion. 

Wbea  Title  la  Neither  Party.— In  an  actloii  ol  trover 
when  neither  the  plaintiff  nor  defendant  have  title 
to  the  property,  if  it  is  competent  for  the  defeadaM 
to  show  title  in  a  third  party  under  whom  he  docs 
not  claim,  to  defeat  the  plalntiff^s  actloii.  Snoot  r 
Cook.  8  W.  Va.  172. 
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city  of  Williamsburg,  and  extended  their 
picket  lines  about  one  mile  beyond  said  cit^'. 
That,  in  1863,  one  Dr.  Crittet  F.  Watson 
came  to  the  asylum  as  its  superintendent, 
having  been  sent  there  by  the  Pierpoint 
C^ovemment.  That  on  his  arrival  he  sub- 
mitted the  oath  of  allegiance  to  the  United 
States  government,  to  the  officers  then  in 
charge  of  the  asylum.  That  they  refused 
to  take  said  oath.  That  there  was  no  board 
of  directors  for  the  asylum  after  the  Federal 
forces  took  charge  of  Williamsburg.  That 
the  members  of  the  board  had  left,  and  were 

scattered  over  the  country.  That  said 
165     Watson    left  the  *asylum   before   the 

end  of  the  year  1863.  That  from 
April  1863,  to  the  end  of  the  war,  the  mili- 
tary authorities  stationed  at  Williamsburg 
controlled  the  asylum;  the  officer  in  com- 
mand exercised  the  chief  control.  That 
many  of  the  subordinate  officers  of  the  in- 
stitution, who  were  in  office  prior  to  April 
1863.  remained  in  office  while  Watson  and 
the  military  had  control,  and  this  state  of 
things  continued  until  the  close  of  the  war. 
That  while  the  military  authorities  had 
control  they  furnished  the  institution  with 
supplies,  but  very  often  they  sent  parties 
out  in  the  country  and  took  supplies  for  the 
asylum  from  the  citizens.  That  in  January 
1865  one  Colonel  West  was  in  command  at 
Williamsburg,  and  a  party  was  sent  out  in 
the  country  under  command  of  Captain 
Holmes.  That  this  party  went  to  **  War- 
hill,"  the  residence  of  the  plaintiff,  and  by 
force    took   from  there  all  of  his  com  and 


I.— In  Lowry  v.  Mountjoy,  fl  Call  56,  It  was 
held  that  the  wife  need  not  be  joined  with  the  hua- 
band  in  an  action  of  trover  for  a  slave  belonging*  to 

her. 

Asaiiwt  Two  Jointly  and  One  Released.— In  an  action 
of  trover  and  conversion  against  two,  where  defend- 
ants appear  and  file  a  joint  plea  of  not  guilty  and 
Issue  is  thereon  joined,  it  is  competent  for  the  jury 
to  acquit  one  of  the  defendants  and  find  the  other 
guilty  and  assess  damages  airainst  him.  Tracy  v. 
Cloyd.  10  W.  Va  19. 

Ac«iiist  Bailee.— The  accidental  loss  of  a  hired 
slave,  occurring'  in  an  employment  of  the  slave 
which  the  bailee  has  no  right  to  make,  amounts  to 
such  a  wrongrfol  conversion  by  the  bailee,  as  will 
sustain  an  action  of  trover  by  the  owner.  Spencer 
V.  Pilcher,  8  Leigh  507;  Harvey  v.  Epes,  12  Qratt.  158. 

Asalnst  Vendor.— The  assignee  of  a  vendee  of 
standinir  trees,  having  chosen  and  marked  the 
trees,  may  maintain  trover  a«rainst  the  vendor  for 
felling  and  converting  them,  although  the  vendor 
had  no  notice  of  the  election.  McCk>y  v.  Herbert,  0 
Lei«rh548. 

By  Teaaat  In  Connon  sgfdnst  Co-Tensnt.— Trover 
lies  by  one  tenant  in  common  of  a  personal  chattel, 
agrainst  his  co-tenant,  for  the  appropriation  of  the 
chattel  to  his  exclusive  use,  where  the  chattel  is  of 
such  a  natore  as  to  be  necessarily  destroyed  by  the 
ttt»e  thereof.  Lowe  v.  Miller,  8  Qratt  205.  46  Am. 
ijec.  loo. 

By  Trustee.— A  naked  trustee  of  a  chattel  is  enti- 
tled to  recover,  in  trover,  vpi  only  nominal  damages, 
tyat  the  full  value.  Newsum  v.  Newsum,  1  Leigh  86, 
19  Am.  Dec.  79. 

By  Bayer  a^sliist  Seller.— In  Haines  v.  Oochrans, 


salted  pork,  it  requiring  ten  lar^re  four-horse 
wagons  to  haul  the  same,  one  of  which 
wagons  and  team  belonged  to  the  Eastern 
L<unatic  Asylum.  That  the  com  and  pork 
was  carried  first  to  Fort  Magruder,  a  mili- 
tary post  near  Williamsburg,  and  from  there 
was  sent  by  said  Colonel  West  directly,  and 
without  unloading  the  wagons,  to  the  asylum 
for  its  use,  and  that  the  said  com  and  pork 
was  delivered  to  the  asylum.  That  the 
plaintiff  did  not  institute  his  suit  at  an 
earlier  day  because  he  did  not  know,  until  a 
short  time  before  its  institution,  what  had 
become  of  his  com  and  pork. 

Upon  the  application  of  the  Eastern  L<u- 
natic  Asylum  a  writ  of  error  and  supersedeas 
was  awarded  by  one  of  the  judges  of  this 
court. 

C.  Branch,  for  the  appellant. 


R.  H.  Armistead,  for  the  appellee. 
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^Staples,  J.  This  is  an  action  of 
trover,  brought  by  George  W.  Garrett 
against  the  Eastern  Lunatic  Asylum,  in 
the  Circuit  court  of  James  City  county. 
Upon  the  trial  at  the  April  term  1874,  the 
parties  waiving  a  jury,  judgment  was  ren- 
dered for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  overruled. 
Thereupon  the  defendant  excepted  and  the 
court  certified  the  evidence. 

This  evidence,  so  far  as  it  is  material  to 
the  present  purpose,  shows  that  from  the 
beginning  of  the  year  1863  to  the  close  of 
the    war,    the  federal    troops   stationed    at 

26  W.  Va.  720,  it  was  held  that  the  buyer  of  goods  who 
has  paid  the  full  price  could  maintain  an  action  of 
trover  ag-ainst  the  seller  where  the  latter  has  failed 
to  make  delivery;  but  such  action  will  not  lie 
unless  the  buyer  proves  that  he  has  paid  the  full 
price  before  the  action  is  commenced. 

When  Not  Msiatalnabie  by  Wsrd.— Where  timber- 
trees,  firrowlnff  on  the  inheritance  of  a  ward,  are 
thrown  down  by  a  tempest,  or  otherwise,  they  become 
personal  property,  and  the  guardian  has  a  legal 
riffht  to  sell  them  as  being  perishable  and  of  no  value 
except  as  a  subject  of  sale;  in  such  case  the  infant 
cannot  bring  trover  for  them.  Truss  v.  Old,  6  Rand. 
566. 

Plslntiff  Not  Hsving  Right  to  Poasessloii,— K,  the 
owner  of  a  slave  for  life,  sells  him  to  M,  by  whom  he 
is  then  sold  to  J,  who  gave  him  to  his  daug'hter,  by 
whom  he  is  taken  out  of  the  state.  Upon  the  death 
of  K,  the  owners  of  the  remainder  in  the  slave  bring 
trover  against  M  to  recover  the  value  of  the  slave. 
Held,  the  plaintiff  not  having  had  the  right  to  the 
possession  of  the  slave  at  the  time  M  sold  htm,  can- 
not maintain  this  action  against  M.  Philips  v.  Marti- 
ney.  10  Gratt  838. 

• 

Against  Personal  Represent«tlve.~It  was  held  in 
Ferrill  v.  Brewls,  25  Oratt  766.  that  trover  may  be 
sustained  against  a  personal  representative  as  such, 
though  the  goods  never  came  into  his  hands. 

If  an  administrator  sell  a  chattel,  whereof  his 
intestate  died  possessed,  but  which  in  truth  belonged 
of  right  to  another,  and  apply  the  proceeds  to  pay- 
ment of  his  intestate's  debts  in  due  course  of  admin- 
istration, without  any  notice  of  the  right  or  claim  of 
the  true  owner,  he  is  personally  liable  to  the  true 
owner  for  the  value  In  trover  brought  by  the  owner 
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Williamsburg  controlled  the  asylum  there, 
the  officer  in  command  exercising  chief 
command. 

Previous  to  this  time,  a  superintendent 
appointed  by  the  Pierpoint  government  had 
the  management  for  a  brief  period.  There 
was  no  board  of  directors,  the  members 
having  left  the  community,  and  were  scat- 
tered over  the  country.  Many  of  the  subor- 
dinate officers,  however,  remained  at  the 
asylum  in  discharge  of  their  duties.  During 
the  time  the  military  had  the  control,  they 
furnished  the  institution  with  supplies, 
often  sending  parties  into  the  country  and 
taking  provisions  form  the  citizens.  In 
January  1865,  a  party  of  Federal  soldiers 
was  sent  out  under  the  command  of  a  cap- 
tain, upon  an  expedition  of  the  kind.  They 
went  to  the  residence  of  the  plaintiff,  who 
was  absent,  and  by  force  took  all  his  corn 
and  salted  pork,  sufficient  to  fill  ten  large 
four-horse  wagons,  one  of  which  belonged  to 
the  asylum.  The  wagons  were  first  driven 
to  Fort  Magruder,  a  military  post  near 
Williamsburg,  and '  from  that  place,  with- 
out being  unloaded,  were  sent  by  the  com- 
manding officer  directly  to  the  asylum, 
where  the  provisions  were  left  for  the  use 
of  the  inmates. 

Upon  this  state  of  facts  we  are  called 
167  upon  to  determine  *  whether  the  asylum 
can  be  held  liable  for  the  value  of  the 
plaintiff's  property.  No  ricrht-thinking 
man  will  question  the  equity  of  the  claim 
asserted.  The  plaintiff  ought  to  be  paid, 
unless  there  is  some  very  positive,  direct, 
legal  impediment  in  the  way  of  his  recovery. 
The  ground  taken  by  the  defendant  is, 
that  the  Federal  commander  had  by  the 
laws  of  war  the  right  to  take  the  plaintiff's 
property ;  and  the  mere  fact  that  the  prop- 
erty was  subsequently  appropriated  to  the 
use  of  the  asylum,  instead  of  the  Federal 
troops,    cannot    impose  any   legal  liability 

airainst  him.  Newsum  y.  Newsam,  1  Leiffh  86,  19 
Am.  Dec.  739. 

By  Owner  of  Lost  Certificate  ait^ln't  Bona  Pide  Pur- 
chaser.—In  Wilson  v.  Rncker.  1  Call  500,  a  non- 
neffotiable  certificate  of  Indebtedness  was  lost,  and 
afterwards  sold  to  a  bona  JUU  purchaser,  without 
notice.  Held,  the  oriflrlnal  owner  may  maintain 
trover  for  it  asralnst  the  innocent  vendee. 

Liability  of  Principal  for  Conversion  by  Agent— In 
East  Lun.  Asylum  v.  Garrett.  27  Gratt.  174.  it  was 
held  that  in  all  cases  a  destruction  of  the  chattel  is 
an  act  of  conversion :  that  when  there  has  been  an 
act  of  conversion  by  an  agent  and  the  principal  rati- 
fies such  act,  the  latter  is  estopped  to  deny  the 
authority  of  the  agent:  and  that  for  such  conversion 
trover  Is  the  proper  remedy. 

Judgment  In  Action  of  Trover  Bar  to  Action  of  Tres- 
pass.—In  Hlte  V.  Long.  0  Rand.  457,  the  plaintiff 
brought  an  action  of  trover  for  the  conversion  of  his 
horse,  and  there  was  a  Judgment  in  favor  of  the 
defendant  Held,  such  j  udgmen t  Is  a  bar  to  an  action 
of  trespass  by  the  plaintiff  for  the  taking  of  the  same 
horse. 

Evidence.— In  an  action  of  trover  by  R. 'against  B.. 
for  goods  which  had  been  lent  by  B.  to  the  wife  of  C, 
and  afterwards  conveyed  by  C.  toR.,  the  wife  of  C.  Is 
a  competent  witness.  Baring  v.Reeder.l  Hen.  &M.154. 


Upon  the  asylum  to  acconnt  for  its  valoe. 
In  other  words,  the  goods  became,  by  tbc 
capture,  the  property  of  the  United  Stata 
government,  and  the  plaintiff  had  no  koger 
any  claim  to  them  as  against  any  penon 
whatever. 

In  considering  this  argument,  it  is  proper 
to  enquire  verv  briefly,  what  is  the  nsagc 
of  nations  engaged  in  war  with  regard  to 
the  capture  of  movable  property  on  land. 
The  general  rule,  well  settled  by  the  hu- 
manity and  policy  of  modem  times,  is  to 
abstain  from  taking  such  property  witfaoot 
making  compensation,  unless  in  special 
cases  declared  by  the  necessary  operatioat 
of  war.  The  exceptions  are,  first,  aeizm 
by  way  of  penalty  for  militarv  offences; 
second,  property  taken  on  the  field  of  battle, 
or  in  storming  a  fortress  or  town,  which  it 
usually  termed  booty;  and,  third,  foroed 
contributions  or  levies  for  the  support  of 
the  invading  army,  or  as  an  indemnity  for 
the  expense  of  maintaining  order  and 
affording  protection  to  the  inhabitants. 

Another  exception  to  the  rule  is  said  to 
be  found  in  the  peculiar  nature  of  the  prop- 
erty  which  is  the  subject  of  capture.  If  the 
hostile  power  has  an  interest  in  the  prop- 
erty which  is  available  to  him  for  ^ 
168  purposes  '^of  war,  that  fact  makes  it 
prima  facie  liable  to  capture.  1  Keat 
Com.  112;  Dana's  Wheat.  256,  note  171; 
Halleck  457. 

In  the  late  war  between  the  northern  and 
southern  sections  cotton  was  regarded  as  a 
subject  of  foreign  and  domestic  oommerce, 
and  as  one  of  the  main  sonrces  of  war 
relied  upon  by  the  Confederate  aath<»itieB 
for  the  purchase  of  arms  and  the  preserva- 
tion and  extension  of  the  public  ^edit.  It 
was  therefore  held  in  the  federal  coarts  to 
be  a  lawful  subject  of  capture.  The  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  Mrs.  Alexander's  cotton.  2  WalL 


Proof  of  Title— PoMeMloB  as  BvUeooe.— ] 

of  personal  property  is  prima  fade  evidence  of  tide, 
and  therefore  if  the  defendant  in  an  actioo  of  trow 
had  possession  of  personal  property  after  the  plaSfi- 
tiff  had  possession  thereof,  such  posaesslon  is  ssfi- 
clent  evidence  of  title  to  sustain  his  defense  ontOtke 
plaintiff  should  prove  title.  Smoot  v.  Oook.  I W.  Va 
172:  Haines  v.  Oochrans,  26  W.  Va.  719. 

Measure  of  Damafces.— The  measure  of  damaeeL  ia 
an  action  of  trover  for  the  conversion  of  peraosai 
property,  is  the  fair  value  of  the  property  at  the 
time  of  the  conversion,  and  is  a  question  for  t&e 
jury.    Arnold  v.  Kelly.  4  W.  Va.  642. 

Effect  of  Jadgnent  for  Plaiatlft  — A  Jndcncst 
afiralnst  the  defendant,  for  the  full  value  of  the  pnt- 
erty  converted,  vests  the  title  to  it  in  him.  iinlcsi  tht 
property  has  been  returned  uninjured  and  soUd- 
palred  in  value,  in  which  event  the  plaintiff  can  oaly 
recover  damages  for  its  detention.  Arnold  v.  KeUJ. 
4  W.  Va,  642. 

Where  Property  Taken  and  Retomed.— The  actioo  of 
trover  may  be  maintained  in  the  case  of  an  nnlavfol 
taklnsr  or  intermeddlinfr  with  personal  property, 
aarainst  the  wishes  of  the  owner,  althoo^h  the  proi>> 
erty  may  have  been  retamed  to  him  before  the 
Institution  of  his  suit    Arnold  v.  Kelly,  4  W.  Va.  IS- 
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TJ.  S.  K.  401,  was  placed  avowedly  upon  this 
ground  and  thia  alone.  See  also  Coolidf^e 
V.  Guthrie,  decided  by  Mr.  Justice  Swayne 
in  the  United  States  Circuit  Court  for  the 
northern  district  of  Ohio,  8  Amer.  Law 
Recr.  N.  S.  page  22. 

In  this  last  case  the  cotton  had  been  taken 
from  the  farm  of  General  Pillow  and  sold 
by  General  Cnrtis  of  the  United  States  army. 
In  an  action  af^ainst  the  purchaser,  the  de- 
fence was  placed  wholly  upon  the  ground 
that  cotton  was  lawful  prize  of  war:  It  was 
not  asserted  by  any  one,  that  it  was  com- 
petent for  a  federal  officer  to  seize'  and  con- 
fiscate any  and  every  species  of  movable 
property  belonging  to  Southern  citizens, 
and  by  such  seizure  divest  the  title  of  the 
true  owner. 

In  1780  an  officer  under  the  command  of 
Lord  Comwallis,  or  Lord  Raudon,  took 
from  a  farmer  in  South  Carolina  negroes, 
horses,  cattle  and  hogs,  and  under  military 
orders  had  them  taken  to  the  British  gar- 
rison at  Camden.  He  was  sued  by  the 
owner  in  1784;  and  he  pleaded  the  orders  of 
his  superiors,  and  further,  that  no  part  of 
the  property  was  appropriated  to  his  own 
use:  but  the  court  held  that  both  his 
160  superior  ^officers  and  himself  were 
equally  guilty  as  trespassers. 

In  the  case  of  Clark  v.  Dick,  decided  in 
the  Circuit  court  of  the  United  States  for 
the  district  of  Missouri,  reported  in  9  Amer. 
I^aw  Reg.  N.  8.  739,  the  defendant  pleaded 
that  at  the  time  of  the  alleged  trespass  a 
state  of  civil  war  existed,  and  martial  law 
duly  declared;  that  the  alleged  trespasses 
were  compulsory  assessments  made  by  order 
of  the  commanding  general  of  the  army  of 
the  department  of  Missouri.  It  was  held 
that  these  facts  brought  the  case  within  the 
influence  of  the  provision  of  the  Missouri 
constitution  exempting  persons  from  all 
liability  civil  and  criminal,  for  acts  done 
during  the  war  under  the  authority  of  the 
United  States  government  and  its  officers. 
It  was  not  pretended  in  that  case,  that  the 
defendant  was  exempt  by  the  laws  of  war 
from  all  liability.  The  sole  reliance  of  the 
defence  was  the  constitutional  provision 
referred  to.  See  also  Lucas  v.  Bruce,  4 
Amer.  I^aw  Reg.  N.  S.  95;  Cummings  v. 
Diggs'  adm'or,  1  Heiskill  N.  67. 

These  cases  were  not  decided  by  courts  of 
the  last  resort ;  they  are,  therefore  not  cited 
as  controlling  authority.  Nor  do  I  mean  to 
affirm  that  the  doctrines  they  announce  are 
in  entire  harmony  with  the  laws  of  war  as 
laid  down  by  learned  publicists  and  com- 
mentators. They,  however,  show  the  gen- 
eral repugnance  of  the  courts  to  give  any 
extension  to  this  doctrine  of  military  su- 
premacy over  the  lives  and  property  of  cit- 
izens even  in  the  time  of  actual  hostilities. 

Be  this  as  it  may,  the  laws  of  nations 
already  stated,  exempt  property  on  land 
from  seizure  and  confiscation,  except  it  be 
such  as  is  available  to  the  enemy  for  pur- 
poses of  war,  or  such  as  may  become  booty 
in  special  cases,  when  taken  from 
170  enemies  in  the  field  or  *in  beseiged 
towns,  or  such  as  may  be  necessary  to 


the  actual  operation  of  the  invading  army, 
and  is  taken  by  way  of  military  contribu- 
tions levied  upon  the  inhabitants  of  the 
hostile  territory. 

In  the  present  case,  the  seizure  of  the 
plaintiff's  property  cannot  be  justified  upon 
either  of  the  grounds  mentioned.  The  only 
one  of  these  which  furnishes  anv  semblance 
of  warrant  for  the  act,  is  that  the  goods 
were  taken  by  way  of  military  requisition 
or  assessment.  It  will  be  observed,  how- 
ever,  that  they  were  not  taken  for  the  use 
of  the  army,  or  for  the  benefit  of  the  United 
States  government.  It  was  not  the  inten* 
tion  of  the  officer  to  appropriate  the  ppop* 
erty  to  either  of  these  objects ;  nor  was  it 
taken  by  way  of  indemnity  to  the  conqueror 
for  expenses  incurred  in  supporting  the  in- 
habitants. It  is  one  thing  to  exercise  a 
right  of  capture  for  the  government,  an- 
other, and  a  very  different  thing,  to  seize 
the  property  of  one  citizen  merely  for  the 
purpose  of  transfer  to  another. 

There  is  no  doubt  but  that  the  federal 
commander  at  Williamsburg  was  influenced 
by  motives  of  humanity,  and  to  a  great 
extent  by  actual  necessity,  in  taking  charge 
of  the  asylum,  and  in  furnishing  the  inmates 
with  the  means  of  subsistence.  The  insti- 
tution was  left  by  the  calamities  of  war 
without  a  board  of  directors,  without  a  su- 
perintendent, and  without  the  means  of 
subsistence.  In  this  condition  of  things 
the  strongest  considerations  of  humanity 
required  the  federal  authorities  to  see 'that 
the  unfortunate  iumates  were  not  •  left  to 
starve,  nor  turned  loose  upon  the  country, 
to  add  to  the  horrors  of  the  struggle.  But 
whatever  may  have  been  the  necessities  of 
the  asylum,  the  military  authorities  were 
not  authorized  to  relieve  them  by  exactions 
and  forced  contributions  levied  upon  the 
plaintiff.  With  equal  propriety  it 
171  might  be  ^claimed  that  the  federal 
commander  finding  a  citizen  in  want 
of  a  horse  to  cultivate  his  farm  could  seize 
the  plaintiff's,  and  appropriate  it  to  that 
purpose,  and  thus  divest  the  title. 

In  the  case  of  Moran  v.  Smell,  5  West 
Va.  R.  26,  it  appeared  that  a  party  of  Con- 
federate soldiers  had  gone  into  the  county 
of  Taylor  and  taken  a  number  of  horses 
belonging  to  citizens  of  that  county ;  there- 
upon a  federal  officer  commanding  a  mili- 
tary post  for  the  department  of  West 
Virginia,  ordered  an  equal  number  of  horses 
to  be  taken  from  citizens  who  sympathized 
with  the  Confederate  cause,  and  turned  over 
to  the  persons  whose  horses  had  been  taken 
by  the  Confederate  soldiers.  The  plaintiff 
was  one  of  those  whose  horse  was  seized  by 
the  order  of  the  federal  commander,  and 
after  the  war  he  brought  his  action  of  trover 
against  the  party  having  the  horse  in  pos- 
session under  authority  of  the  federal  officer. 

The  Supreme  court  of  West  Virginia,  a 
tribunal  then  certainly  having  but  little 
sympathy  with  the  Confederate  cause, 
unanimously  held  that  the  act  of  the  federal 
officer  was  illegal,  and  conferred  no  title 
upon  the  defendant.  And  yet  it  is  easy  to 
understand  that  the  decision  would  probably 
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have  been  very  different  if  the  officer  had 
seized  the  horse  for  the  use  of  the  army,  in 
the  exercise  of  the  ri^rht  of  capture.  The 
plaintiff's  title  bein^  divested  by  the  cap- 
ture for  lawful  purposes  in  war,  he  could 
not  have  recovered  against  the  defendant, 
no  matter  how  the  latter  micrht  have  ac- 
quired po^ession. 

In  the  present  case  it  may  be  that  the 
federal  commander  seized  the  plaintiff's 
property  by  virtue  of  his  authority  and 
power  as  an  officer;  but  it  is  perfectly  clear 
that  he  was  not  exercising*,  or  attempting- 
to  exercise,  the  right  of  capturing  an 

172  enett|0r's  property  for  *purpo8es  of  war. 
That  power  he  could  exercise  only  for 

the  benefit  of  his  army  or  his  government. 
In  undertaking  to  seize  and  transfer  the 
plaintiff's  property  to  the  defendant,  he 
transcended  his  authority  and  violated  the 
laws  and  usages  of  war. 

The  most  just  and  reasonable  inference 
is,  that  he  did  not  intend  to  determine  any- 
thing affecting  the  right  of  propertv;  that 
havinf^  taken  the  plaintiff's  goods  by  sheet 
physical  power  for  the  use  of  the  asylum, 
his  purpose  was  that  the  rights  of  the  par- 
ties should  be  finally  settled  by  the  laws  of 
that  government  to  which  they  belonged. 
The  fact  that  the  provisions  were  taken  to 
the  asylum  without  unloading — if  it  indi- 
cates anything  at  all — plainly  shows  that 
the  purpose  was  that  these  supplies  must  be 
understood  as  being  designed  exclusively 
for  the  asylum,  and  not  for  the  benefit  of 
the  Federal  government,  its  officers  or 
agents. 

We  should  hesitate  long  before  we  gave 
our  sanction  to  an  act  which,  if  it  was  not 
robbery,  was  an  arbitrary  seizure  of  the 
plaintiff's  property  without  the  shadow  of 
a  justification,  either  as  an  act  of  war  or  of 
peace.  We  should  be  still  more  cautious 
how  we  sanction  the  doctrine  that  any 
officer  of  an  invading  army  may,  at  his 
good  will  and  pleasure,  divest  and  establish 
the  transfer  of  titles  from  one  citizen  to 
another,  upon  vague  and  general  notions  of 
bellig-erent  rights  and  powers. 

There  is  another  point  of  view  in  which 
this  question  deserves  some  consideration. 
At  the  time  of  this  seizure,  the  Federal  au- 
thorities were  in  the  undisputed  occupation 
of  the  city  of  Williamsburg,  and  had  been 
for  more  than  two  years.  Their  dominion 
was  absolute  and  unquestioned.  Now  in 
Mrs.  Alexander's  cotton,  2  Wall.  U.  S.  R. 
15.    it  was    insisted    bv    her   counsel, 

173  *^that    her   cotton    was    not    liable   to 
capture  because  the  territory   was  not 

enemy  'territory.  The  Supreme  court  of 
the  United  States  did  not  controvert  the 
proposition  of  law ;  but  they  said  the  mili- 
tary occupation  by  the  Federal  troops  was 
too  limit^,  too  incomplete,  too  brief  and 
too  precarious,  to  change  the  enemy  rela- 
tion created  for  the  country  and  its  in- 
habitants by  three  years  of  continuing 
rebellion,  interrupted  at  least,  for  a  few 
weeks  only,  but  immediately  renewed  and 
ever  since  maintained. 
In  the  case  before  us,  whatever  may  have 


been  the  effect  of  the  long-  continued  occo- 
pation  o^  the  region  around  WiUiamabaric 
by  the  federal  forces — whether  that  territory 
did  or  did  not  cease  to  be  enemy's  territory, 
according  to  the  strict  terms  of  war — still, 
the  plaintiff  not  t>eing  under  the  jnrisdictiai 
and  control  of  the  Confederate  government, 
and  the  property  being  also  at  the  time  of 
seizure  free  from  that  control,  and  having 
so  continued  for  years,  was  not  in  the  pre- 
dicament which  made  it  the  subject  of  cap- 
ture. Both  by  its  laws  and  prodamatioos 
the  federal  government  had  promised  pfx>- 
tection  of  persons  and  property  to  Sonthem 
citizens  submitting  to  its  contn>l.  If  the 
officer  had  taken  the  plaintiff's  pi  opal j 
assuredly  for  the  use  of  his  army  without 
compensation,  he  would  have  violated  bis 
duties  and  no  doubt  his  instructions.  Mncfa 
more  did  he  transcend  his  authority  in 
plundering  the  plaintiff  for  the  benefit  of 
the  asylum,  in  taking  a  citizen's  goods  to 
feed  the  state  paupers.  The  language  of 
the  Supreme  Court  of  the  United  States  ia 
Mitchell  V.  Harmony,  13  How.  U.  S.  R. 
115,  is  very  applicable  to  such  a  case:  And 
that  is,  that*a  military  officer  cannot  im- 
press the  private  property  of  a  citizen  ioto 
the  public  service  without  compensatxoD, 
except  under  the  most  argent  neoes- 
174  sity,  such  as  will  *admit  of  no  delay, 
and  where  the  action  of  the  civil  aa- 
thorities  would  be  too  late  in  providing  the 
means  which  the  occasion  calls  for.  It  is 
the  emergency  that  gives  the  right;  and 
the  emergency  must  be  shown  to  exist  be- 
fore the  taking  can  be  justified. 

The  only  remaining  question  is  whether 
an  action  of  trover  is  the  proper  remedy  in 
this  case.  The  asylum  is  a  corporation  and 
as  such  may  sue  or  be  sued  in  trespass  or 
trover.  Yarborough  v.  Bank  of  England, 
16  JSast's  R.  5.  If  a  corporation  obtaia 
property  which  does  not  belong  to  it,  its 
duty  is  to  restore  it,  or  if  used  to  render  aa 
equivalent  to  the  owner.  It  was  the  dnty 
of  the  corporate  authorities  to  supply  the 
inmates  with  the  means  of  subsistence.  If 
they  failed  or  were  unable  to  do  so,  and  the 
plaintiff's  property  was  taken  for  that  par- 
pose  by  one  assuming  to  act  for  the  asyloa, 
and  as  its  agent,  and  the  goods  have  been 
actually  used  by  the  asylum,  it  is  responsi- 
ble for  the  value;  and  is  estopped  to  deny 
the  authority  of  the  agent  in  the  act  of  con- 
version. In  all  cases  a  destruction  of  tiK 
chattel  is  an  act  of  conversion,  for  its  effect 
is  to  deprive  the  owner  entirely  of  his  pfxip- 
erty. 

It  has  been  held  in  many  cases,  that 
where  the  law  imposes  an  obligation  on  a 
corporation  which  it  refuses  or  fails  to  dis- 
charge, it  may  be  held  liable  civilly  at  the 
suit  of  a  party  who  sustains  damages  in 
consequence  of  its  refusal.  And  where  the 
law  makes  paupers  or  lunatics  a  charge 
upon  a  corporation,  it  is  bound  to  provide 
them  a  comfortable  support.  And  it  has 
been  held  in  a  number  of  cases  that  if  the 
corporation  will  not  discharge  this  daty, 
individuals  may  furnish  the  necessaries 
and  look  to  the  corporation  for  remanerati< 
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Tmstees  of  Cincinnati  township  &c.  v. 
Ogden,  5  Ham.  R.  23;  Shreve  v. 
176  Budd,  2  Halst.  R.  431;  ^Seagpravea 
V.  City  of  Alton,  13  Hli.  R.  366;  Tom- 
linson  v.  Bentall,  5  Bam.  and  Cress,  738. 
See  also  Arf^enti  v.  City  of  San  Francisco, 
16  Cal.  R.  255,  282.  And  see  case  in  2  Rob. 
Prac.  (New  E. )  443-'4.  Here  the  case  is 
mnch  stronger.  If  the  asylum  did  not  in- 
tend to  adopt  the  act  of  the  officer  acting  as 
superintendent  and  agent  it  ought  to  have 
restored  the  goods,  or  if  that  was  impossible 
it  was  bound  to  render  an  equivalent  in 
value. 

Christian,  J.  I  cannot  give  my  assent  to 
the  judgment  of  the  court  in  this  case. 

In  my  opinion,  upon  plain  principles  of 
law,  no  legal  liability  can  be  fixed  upon  the 
corporation  known  as  the  ''Eastern  I/unatic 
Asylum,"  for  the  value  of  the  provisions 
taken  by  the  military  commander,  and  ap- 
propriated by  him  to  the  use  of  the  lunatics 
in  that  asylum. 

The  action  brought  by  the  appellee  (Gar- 
rett) is  an  action  of  trover  and  conversion. 
To  maintain  such  an  action  two  things  are 
essential:  First,  The  title  to  the  property 
must  be  in  the  plaintiff;  Second,  The  con- 
version by  the  defendant  must  be  wrongful, 
or  at  least  voluntary.  In  this  case  both  of 
these  essential  elements  are  wanting. 

First:  As  to  the  title.  Garrett  was  di- 
vested of  his  title,  by  the  regular  impress- 
ment made  by  the  order  of  the  military 
officer  in  command  at  Williamsburg. 

The  record  shows  that  when  the  Confed- 
erate army  retired  from  the  Peninsula,  the 
city  of  Williamsburg  was  occupied  by  the 
Federal  army,  and  the  Eastern  Lunatic 
Asylum,  located  in  that  city,  was  from  that 
time  under  the  exclusive  control  and  pro- 
tection of  the  Federal  commander  assigned 
to  that  military  post  by  the  Federal  gov- 
ernment. Both  the  superintendent 
176  *and  directors  of  that  institution  had 
fled  with  the  Confederate  army.  In- 
deed, all  the  officers  of  the  institution, 
except  perhaps  the  nurses  and  other  subor- 
dinate employees  of  the  asylum,  left  upon 
the  evacuation  of  the  city  of  Williamsburg 
by  the  Confederate  forces.  It  became  a 
matter  of  stem  necessity,  as  well  as  the 
highest  duty  of  humanity,  that  the  military 
commander  should  take  possession  of  that 
institution  and  provide  for  its  unhappy  and 
defenceless  inmates,  who  could  make  no 
provision  for  themselves. 

That  this  military  commander  had  the 
right,  under  the  laws  of  war.  to  make  im- 
pressments, and  compel  forced  contributions 
from  the  people  residing  within  the  military 
district  of  which  he  had  command,  for  the 
support  of  the  unfortunate  lunatics  whom 
the  fortunes  of  war  had  placed  under  his 
protection,  seems  to  me  too  plain  a  proposi- 
tion for  serious  debate  or  question. 

CJpon  the  evacuation  of  the  city  of  Wil- 
liamsburg, and  its  occupation  by  the  Fed- 
eral army.  Colonel  West,  the  officer  in 
command,  found  this  asylum,  with  its  hun- 
dreds of  unhappy  and  dependent  inmates, 
deserted  by  its  officers,   without  provisions. 


and  helpless  to  provide  them.  Must  they 
be  turned  loose?  Must  they  be  left  within 
the  walls  of  the  asylum  as  prisoners  to 
starve?  What  did  the  enlightened  public 
law  and  the  laws  of  civilized  warfare  de- 
mand at  his  hands?  Plainly  to  protect 
them  and  provide  them  with  food.  Must 
this  food  be  furnished  out  of  his  own  com- 
missariat? Had  he  not  the  ri^rht  to  make 
forced  contributions  upon  the  people  for 
that  purpose?  Must  these  poor  unfortunates 
starve  because  he  could  not  furnish  them 
out  of  his  own  commissary  stores^  and  be- 
cause he  had  no  authority  to  impress  pro- 
visions for  that  purpose?  If  these  provi- 
sions (the  com   and  pork  of  Garrett) 

177  had  *been  taken  by  impressment,  by 
order  of  Colonel  West  for  the  support 

of  his  own  army,  the  title  (it  is  conceded) 
would  have  passed  out  of  Garrett  at  the 
moment  of  the  impressment.  Did  not  the 
title  also  pass  to  the  federal  commander, 
and  out  of  Garrett,  the  moment  they  were 
impressed  for  the  legitimate  and  more 
humane  use  of  these  poor  starving  lunatics? 

It  must  be  borne  in  mind  that  these  pro- 
visions (com  and  pork)  taken  from  the  de- 
fendant in  error  (Garrett)  were  not  seized 
by  a  band  of  marauders  and  robbers  without 
authority,  but  by  a  military  officer  acting 
under  authority  of  Colonel  West,  an  officer 
in  command  of  the  military  district,  and  in 
command  of  the  army  of  occupation. 

That  such  property  as  that  taken  from 
the  plaintiff  was  a  proper  subject  of  capture 
under  the  laws  of  war  cannot  be  denied. 

The  principles  of  public  law,  recognized 
by  all  civilized  nations,  and  asserted  by  all 
enlightened  publicists,  declare  the  right  of 
capture  of  such  property  by  the  army  of 
occupation ;  and  when  taken,  not  by  maraud- 
ers, but  by  regular  impressment,  author- 
ized by  the  officer  in  command,  is  lawful. 
Halleck's  In.  Nat.  Law  458,  8  15,  and  cases 
there  cited. 

The  title  to  property  thus  taken  in  war 
must,  upon  general  principles,  be  considered 
as  immediately  divested  from  the  original 
owner,  and  transferred  to  the  captor.  As 
to  personal  property  or  movables,  the  title 
is  in  general  lost  to  the  former  proprietors, 
as  soon  as  the  enemy  has  acquired  a  firm 
possession.  The  property  becomes  abso- 
lutely the  property  of  the  captdr,  and  the 
original  owner  is  absolutely  divested  of  his 
title  thereto.  Wheaton  on  International 
Law,  {  359;  1  Kent's  Com.  110  (marg. ) ; 

178  also  see  Secretary   Marcy's    *Instruc- 
tions  to  General  Taylor  in  note  to  1st 

Kent  92  (marg.). 

Now  it  is  conceded  in  the  opinion  of  the 
court,  that  if  Garrett's  corn  and  pork  had 
been  taken  for  the  support  of  the  army  of 
occupation,  the  capture  would  have  been 
lawful,  and  the  original  owner  divested  of 
his  title.  But  it  is  said  that  as  they  were 
not  taken  for  that  purpose,  but  for  the  use 
of  the  lunatics,  the  title  of  the  owner  was 
not  divested,  and  that  he  may  recover  their 
value  from  the  Eastern  Lunatic  Asylum.  I 
cannot  see  the  force  of  this  view.  If  the 
property  taken  was  subject  to  capture  under 
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the  laws  of  war;  if  it  was  made  by  regular 
impressment  by  an  officer  having  authority 
to  make  it,  the  title  was  at  once  transferred 
to  the  captors,  and  was  no  longer  in  the 
original  owner.  It  matters  not  (the  prop- 
erty itself  being  under  the  laws  of  war  a 
proper  subject  of  capture),  what  disposition 
the  captor  made  of  it,  whether  he  fed  it 
away  to  his  own  soldiers,  or  distril;>uted  it 
among  the  poor,  or  crave  it  away  to  prison- 
ers he  had  captured,  or  fed  it  away  to 
starving  and  helpless  lunatics,  whom  the 
fortunes  of  war  had  placed  under  his  pro- 
tection and  control,  the  question  of  title 
cannot  be  affected  by  the  use  he  made  of 
the  provisions.  They  were  a  proper  subject 
of  capture  to  an  army  of  occupation  in  the 
enemy's  country,  and  when  captured  by 
regular  impressment  the  title  passed  to  the 
captor,  and  cannot  be  affected  by  the  use  the 
captor  made  of  them,  whether  used  to  feed 
the  army  of  occupation,  or  as  a  benefaction 
to  the  helpless  inmates  of  a  lunatic  asylum. 

I  deny  that  the  military  commander  had 
the  right  to  make  capture  of  provisions  only 
for  the  support  and  maintenance  of  his 
army.  I  insist  that  upon  principle  and  ex- 
press authority  of  the  most  learned  writers 

on  international  law,  he  had  the  same 
170     right   to   make  ^forced    contributions 

from  the  people  Twithin  his  military 
lines,  for  the  support  of  these  unhappy  lu- 
natics whom  the  fortunes  of  war  had  tem- 
porarily placed  under  his  protection,  as,  it 
is  conceded,  he  had  to  make  forced  contri- 
butions for  the  support  of  his  own  soldiers. 
He  could  do  this  with  or  without  compensa- 
tion if  the  necessity  arose ;  and  of  that  neces- 
sity he  was  the  sole  judge. 

Mr.  Halleck,  in  his  admirable  work  on 
the  Laws  of  War,  p.  457,  says:  **The 
modern  usage  is  not  to  take  private  prop- 
erty on  land  without  making  compensation, 
except  in  certain  specified  cases.  These 
exceptions  may  be  stated  under  three  gen- 
eral heads:  1st,  Confiscation  or  seizure  by 
way  of  penalty  for  military  offences.  2nd, 
Forced  contributions  for  the  support  of  in- 
vading armies,  or  as  an  indemnity  for  the 
expenses  of  maintaining  order  and  afford- 
ing protection  to  the  conquered  inhabitants. 
And,  3d,  Property  taken  on  the  ^  field  of 
battle  or  in  storming  a  fortress  or  town. 
All  enlightened  publicists  and  writers  on 
international  law,  Kent,  Vattel,  Grotius 
Poison,  Martens  and  Hefflite,  lay  down  the 
same  doctrine.  One  of  the  exceptions  to 
the  general  rule  (that  private  property  on 
land  ought  not  to  be  taken  without  compen- 
sation) is  that  it  may  be  done  **for  the  pur- 
pose of  affording  protection  to  the  conquered 
inhabitants;"  and  these  writers  all  agree 
that  when  so  taken  the  title  of  the  original 
owner  is  divested. 

If  private  property  may  be  taken  for  the 
purpose  of  affording  protection  to  the  con- 
quered inhabitants,  surely  a  multi  fortiori 
it  may  be  done  also  for  the  protection  and 
maintenance  of  that  part  of  the  conquered 
inhabitants  who  are  helpless  and  hopeless 
lunatics.     It    is  clear,    therefore,    that   the 


com  and  pork   taken  from    Garrett  haag 
property  which  under  the  laws  of  war 

180  *was  subject  to   capture,    and   tiein^ 
taken  by  regular  impressment  by  the 

commanding  officer  of  the  army  of  occDps- 
tion,  the  legul  title  of  Garrett  in  this  prop- 
erty was  divested  from  him  and  vested  in 
the  captor.  It  follows,  therefore,  that  Gar- 
rett having  no  title,  cannot  maintain  the 
action  of  trover. 

So  much  for  the  plaintiff.  How  is  it  witb 
the  defendant?  Did  the  defendant  make  a 
conversion  of  this  property?  Who  is  the 
defendant?  The  Eastern  Lnnatsc  Asylnm, 
a  corporation  created  by  statute,  and  coo- 
posed  of  the  president  and  board  of  direct- 
ors. How  did  this  corporation  make  tke 
conversion  complained  of  by  the  plaintiff? 
At  the  time  of  the  transaction,  out  of  which 
this  suit  grew,  the  l)oard  of  directors  was 
scattered,  the  superintendent  was  guie. 
There  was  no  corporate  t>ody  at  Willianu- 
burg".  The  building*  was  there,  and  tiie 
unhappy  inmates  were  there;  but  the  boaxd 
of  directors,  and  every  officer  except  certain 
subordinates,  such  as  nurses,  Ac,  wereaQ 
gone.  The  corporation  was  not  there.  It 
could  make  no  contract — it  could  commit  no 
trespass — it  could  make  no  conversion. 

Here  then  we  have  a  case  in  which,  in  an 
action  of  trover,  a  plaintiff  who  has  no 
title,  recovers  against  a  defendant,  who  not 
only  did  not,  but  could  not,  maike  a  con- 
version. 

But  it  is  said  that  the  inmates  of  the 
Eastern  Lunatic  Asylum  irot  the  benefit  of, 
had  the  use  of  Garrett's  corn  and  pork,  and 
therefore  the  corporation  oug^ht  to  pay  lor 
them.  Is  this  a  sound  view?  Now  waiving 
the  insuperable  objections  as  to  the  form  ti 
the  action,  is  this  true?  Liet  us  see  if, 
upon  the  most  equitable  and  liberal  prio' 
ciples,  treating*  the  action  of  trover  as  an 
equitable  action,   this  is  true? 

Suppose   that    Colonel    West    (as   he  did 

do    in    fact)    had   arrested   as   prisoners  a 

number  of  citizens  of    WilliamstMirf, 

181  *and   had  fed  them  during  their  im- 
prisonment with  the  provisions  taken 

from  Garrett :  is  it  possible  that  after  the 
close  of  the  war  those  gentlemen  could  have 
been  sued  by  Garrett,  and  a  recovery  bad 
upon  the  ground  that  they  had  the  use  ol 
the  provisions  thus  taken,  and  that  too  in 
an  action  of  trover  and  conversion?  Or 
suppose  (as  he  did  do)  Colonel  West  had 
distributed  to  the  poor  of  Williamsborg  cer- 
tain provisions,  and  these  were  such  as  he 
had  captured  from  Mr.  Garrett:  is  it  pQS> 
sible  that  after  the  war  Garrett  could  have 
recovered  of  the  returned  Confederate  sol- 
dier the  value  of  these  provisions,  consnmed 
by  his  family,  given  to  them  by  the  Fedeial 
commander,  upon  the  g^^ound  that  those 
families  used  them,  and  that  too  in  an 
action  of  trover.  The  neg-ative  to  these 
questions  is  no  stronger  than  the  nec^ative 
to  the  proposition  which  this  court  asserts 
against  the  Eastern  Lunatic  Asylum.  To 
maintain  such  an  action  is  to  reverse  aH 
the  rules  of  law,  and  to  declare  that  in  an 
action  of  trover  a  plaintiff  without  title  can 
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irecover   against  a  defendant   who  did   not 
and  couJd  not  malce  a  conversion. 

If  the  appellee  has  any  claim  it  is  one 
that  oug'ht  to  be  addressed  to  the  generosity 
axid  sense  of  justice  of  the  legislature,  but 
cannot  be  maintained  in  a  court  of  law.  I 
am  for  reversing  the  judgment  of  the  Cir- 
euit  court,  and  remitting  the  appellee  for 
redress  to  the  legislature. 

Moncure,  P.,'  and  Anderson,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

Judgment  affirmed. 


182 


*Cabeir&al8.  v.  Cox. 

Januazy  Term,  1870,  Richmond. 


«.  Invegtment  by  Bxecvtor  nnder  Decree  of  Court— 
Pleadinfl:— Deanrrer  to  Declemtlon.*— C  executes  a 
Itond  to  H,  executor  of  £,  and  commissioner  under 
a  decree  of  the  Circuit  court  of  H,  in  the  case  of  H 
and  R.  with  conditions  reciting  that  C  has  borrowed 
of  H,  executor  and  commissioner  as  aforesaid,  the 
sum  of,  Ac.,  of  the  money  of  his  testator's  estate, 
^rhlch,  by  the  decree  aforesaid,  he  is  authorized  to 
put  out  at  interest,  Ac.  In  an  action  on  this  bond 
t>y  H  aarainst  C,  notaverrinffany  order  of  the  court 
authorizing  H  to  collect  the  money,  upon  demurrer 
held  the  declaration  is  sufficient 

s»  5wM-Sttlt  to  Collect  without  Order  off  Court.— 
The  decree  under  which  H  loaned  the  money  to  G. 
authorized  H  to  lend  any  money  of  his  testator's 
estate  in  his  hands  upon  security  on  real  estate, 
and  to  take  bonds  in  his  own  name  as  executor,  the 
interest  to  be  paid  semi-annually,  and  the  princi- 
pal when  he  may  so  require,  and  hold  and  account 
therefor  as  executor  as  aforesaid.  H  may  sue  upon 
the  t)ond  without  any  further  order  of  the  court 
directing  him  to  collect  the  money. 

a.  Seir  CoBJederate  CoBtrects.~In  November  1867  H 
leu  t  the  money  to  6,  secured  on  real  estate.  In  1861 
G  wished  to  pay  it  to  H.  who  declined  to  receive  it. 
•aylnff  it  was  well  secured,  and  it  was  not  needed. 
But  in  December  1861.  beinir  urged  by  O,  he  agreed 
that  if  Q  would  find  any  person  who  would  take  it 
lie  might  do  so.  In  January  1862  Q  proposed  to  C  to 
take  it,  and  in  February  C  did  take  it,  and  gave  his 
bond  to  H  for  the  amount  secured  by  deed  of  trust 
The  whole  arrangement  was  made  through  Q,  O 
not  having  seen  H,  and  G  paid  C  in  Confederate 
money.  It  is  not  a  Confederate  contract  liable  to 
l>e  scaled. 

The  case  is  stated  by  Judge  Christian  in 
his  opinion. 

Wm.  Green  and  John  Howard,  for  the  ap- 
pellants. 

Steg-er  and  Guy  &  Gilliam,  for  the  appel- 
lee. 

183         ^Christian  J.  delivered  the  opinion 
of  the  court. 

This  case  is  before  us  on  a  writ  of  error 
to  a  judgment  of  the  Circuit  court  of  the 
city  of  Richmond. 

^Plesdiiiir— Oennner  to  Dcclsrstion  for  Insufficiency. 

—  See  citation  of  principal  case  in  Wells  ▼.  Hughes, 
80  Va.  547.  16  S.  £.  Rep.  680. 


The  following  are  the  material  facts  dis- 
closed by  the  record. 

Henry  Cox  was  the  executor  of  Eklward 
Cox.  He  held  in  his  hand  as  such  executor 
a  considerable  amount.  He  could  not,  it 
seems,  distribute  this  amount  among  the 
legatees  entitled,  in  consequence  of  pend- 
ing litigation.  Whereupon  he  filed  his  bill 
in  the  Circuit  court  of  Henrico,  asking  the 
advice  of  the  court  as  to  a  proper  disposi- 
tion of  the  fund.  That  court  on  the  17th  of 
May  1854,  entered  its  decree  by  which  it 
was  declared  *'that  the  plaintiff  (Henry 
Cox)  be  authorized  to  invest  any  money  of 
his  testator's  now  in  his  hands,  or  which 
may  hereafter  come  into  his  hands,  on  six 
per  cent,  loan  of  the  state  of  Virginia,  or 
bonds  guaranteed  by  the  state,  or  in  loans 
to  individuals  secured  on  real  estate,  and 
on  such  additional  security  as  he  may  think 
proper,  taking  bonds  and  certificates  in  his 
own  name  as  executor,  the  interest  thereon 
to  be  paid  semi-annually  and  the  principal 
when  he  may  so  require,  and  hold  and 
account  therefor  as  executor  aforesaid." 

The  record  further  shows  that  acting 
under  this  decree,  the  executor  Henry  Cox, 
in  November  1857,  loaned  to  Goddin  and 
Apperson  the  sum  of  $14,082.52,  for  which 
they  executed  their  bond,  and  secured  the 
payment  thereof  by  a  deed  of  trust  upon 
real  property.  That  sometime  in  the  fall 
of  1861,  Goddin  and  Apperson  desiring  to 
pay  off  this  bond,  requested  Cox  to  receive 
payment;  but  he  expressed  his  unwilling- 
ness to  receive  it,  saying  the  money  was 
not  needed,  and  as  it  was  well  invested 
184  he  was  unwilling  to, receive  it.  *The 
defendant  Goddin  had  several  inter- 
views with  the  plaintiff,  who  always  ex- 
pressed an  unwillingness  to  receive  the 
money.  Finally  about  the  month  of  De- 
cember 1861,  the  defendant  Goddin  again 
saw  the  plaintiff  and  asked  him  if  he 
(Goddin)  could  find  a  party  who  would  bor- 
row the  money  upon  the  same  terms  that 
they  (Goddin  and  Apperson)  held  it,  if  he 
(the  plaintiff)  would  be  willing  to  take  such 
party  and  release  them.  To  this  proposition 
the  plaintiff  assented.  Shortly  thereafter, 
in  January  *62,  Goddin  saw  the  defendant 
Cabell,  and  informed  him  if  he  wanted 
money  he  could  effect  a  considerable  loan 
for  him,  which  he  thought  he  could  keep 
for  a  long  time,  as  the  money  belonged  to 
an  estate,  and  was  held  in  a  fiduciary  char- 
acker,  and  would  not  be  wanted  for  a  con- 
siderable time.  Cabell  said  he  would  think 
of  the  matter;  and  shortly  thereafter  told 
Goddin  he  would  take  the  loan.  This  hap- 
pened in  the  month  of  January  1862,  but  was 
not  consummated  until  the  4th  of  February, 
1862,  when  Cabell,  with  Goddin  and  Apper- 
son as  his  sureties,  executed  the  bond  sued, 
and  secured  the  payment  of  the  same,  by 
deed  of  trust  on  certain  real  property  in  and 
near  the  city  of  Richmond.  Thereupon  Cox 
delivered  up  to  Goddin  and  Apperson  their 
bond  and  a  release  of  the  deed  executed  by 
them. 

The  bond  executed  by  Cabell,  with  Goddin 
and  Apperson  as  sureties,  and  which  is  the 
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subject  of  controversy  in  this  suit,  'is  in  the 
followinfif  words: 

''Know  all  men  by  these  presents,  that 
we,  Henry  C.  Cabell,  Wellington  Groddin, 
and  James  Lt,  Apperson,  are  held  and  firmly 
bound  unto  Henry  Cox,  executor  of  Eklward 
Cox  deceased,    and   commissioner  under  a 

decree  of  the  Circuit  court  of  Henrico 
186     in  the  case  of  *Cox  v.  Read  and  others, 

in  the  just  and  full  sum  of  twenty- 
eight  thousand  one  hundred  and  sixty-five 
dollars  and  four  cents;  for  the  payment 
whereof  we  bind  ourselves  jointly  and  sev- 
erally by  these  presents,  sealed  with  our 
seals  and  dated  the  1st  day  of  January  1862. 

The  condition  of  the  above  obligation  is 
such,  that  whereas  the  above  bound  Henry 
C.  Cabell  has  borrowed  of  the  said  Henry 
Cox,  executor  and  commissioner  as  afore- 
said, the  principal  sum  of  fourteen  thousand 
eighty-two  dollars  and  fifty-two  cents  of  the 
money  of  his  testator's  estate,  which  by  the 
decree  aforesaid  he  is  authorized  to  put  out 
at  interest.  Now  therefore,  if  the  above 
bound  Henry  C.  Cabell  shall,  whenever  re- 
quired by  the  said  Henry  Cox,  or  by  an 
order  of  the  court  in  said  cause,  pay  the 
said  sum  of  fourteen  thousand  and  eighty- 
two  dollars  and  fifty-two  cents,  with  aSl  in- 
terest in  arrear  thereon,  and  meanwhile 
pay  the  interest  as  it  shall  accrue  semi- 
annuallv  on  the  1st  day  of  July  and  1st  day 
of  January  in  each  year,  then  the  above 
obligation  is  to  be  void,  otherwise  to  remain 
in  full  force." 

(Signed  by  Henry  C.  Cabell,  W.  Goddin, 
and  J.  L.  Apperson. ) 

Upon  this  bond  an  action  of  debt  was 
brought  in  the  Circuit  court  of  the  city  of 
Richmond.  The  defendants  demurred  to 
the  declaration,  pleaded  payment,  and  ten- 
dered two  special  pleas  in  writing.  The 
Circuit  court  overruled  the  demurrer,  re- 
jected the  special  pleas,  and  issue  being 
joined  on  the  plea  of  payment,  and  a  jury 
being  waived,  the  court  gave  judgment  for 
the  penalty  of  the  aforesaid  bond  to  be  dis- 
charged by  the  payment  of  fourteen  thousand 
and  eighty-two  dollars  and  fifty-two  cents, 
with  interest  from  1st  January  1862, 
186  subject  to  a  credit  of  sixteen  ^hundred 
and  eighty-eight  dollars  paid  27th 
February  1864. 

It  was  from  this  judgment  that  a  writ  of 
error  was  allowed  by  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court. 
First.  The  demurrer  was  properly  over- 
ruled. There  was  no  substantial  variance 
between  the  bond  of  which  oyer  is  craved, 
and  the  bond  set  out  in  the  declaration. 
The  bond  sued  on  was  due  not  to  his  testa- 
tor, but  to  Henry  Cox,  the  executor.  The 
legal  title  was  in  him,  and  he  had  the  right 
to  demand  and  sue  for  the  same.  The 
words  in  the  bond,  ''executor  of  Bdward 
Cox,  deceased,  and  commissioner  of  the 
Circuit  court  of  Henrico,  in  the  case  of  Cox 
V.  Read  and  others,"  may  be  regarded  as 
mere  descriptio  personam.  Henry  Cox  being 
the  executor,  and  the  debt  being  payable  to 


him  and  not  to  his  testator,  he  may  bria^ 
the  suit  in  his  own  name. 

Second.  There  was  no  error  in  the  indg- 
ment  of  the  Circuit  court  in  rejecting  the 
two  special  pleas  offered  by  the  defendants. 
The  first  plea  alleges  that  the  action  conU 
not  be  maintained  against  the  defeodaati, 
"because  they  say  that  no  order  has  ever 
been  made  bv  the  court  in  the  said  salt  of 
Cox  V.  Read,  requiring  of*  these  defendants, 
or  either  of  them,  to  pay  the  said  sosi  of 
$14,082.52,  with  interest  as  demanded,  or 
any  part  thereol." 

The  2nd  plea  alleges  that  the  action  can- 
not be  maintained,  because  the  plaintiff 
has  never  been  authorized  or  reqnired  by 
an  order  or  decree  of  the  court  in  said  suit 
of  Cox  V.  Read,  or  otherwise,  to  collect  the 
said  sum  of  $14,082.52,  or  any  part  thereof, 
and  that  he  hath  no  lawful  authority  to  col- 
lect the  same  by  suit  or  otherwise." 

The  decree  of  the    Circuit  court  of 

187  Henrico  in   the  *suit  of   Cox  ▼.  Read 
Ac. ,  was  before   the    Circnit  court  «f 

Richmond,  and  is  a  part  of  the  record  in 
this  case.  Ixx>king  to  that  decree,  we  find 
that  Cox  was  directed  to  loan  out  the  fmd 
in  his  hands,  or  which  might  come  into  his 
hands  on  certain  security  specified,  and  to 
take  "bonds  and  certificates  in  his  own 
name  as  executor,  the  interest  thereon  to 
be  paid  semi-annually,  and  the  principal, 
when  he  may  so  require,  and  hold  and  ac> 
count  therefor  as  executor  aforesaid."  It 
is  plain  under  this  decree,  that  Cox  had 
plenary  authority  to  collect  and  call  in  the 
fund  loaned  out  at  any  time  he  saw  fit,  and 
no  further  order  of  the  Circuit  court  was 
necessary  either  to  require  the  parties,  who 
had  borrowed  the  money,  to  pay  it  into 
court,  or  to  the  executor,  or  to  authorise  the 
executor  to  collect  it.  He  was  already  in- 
vested with  that  power  by  the  decree  under 
which  he  acted,  and  there  was  no  occasion 
or  necessity  for  any  further  order.  The 
court  was  therefore  not  in  error  in  rejecting 
the  two  special  pleas. 

Third.  The  said  Circuit  court  did  not  enr 
in  giving  judgment  for  the  whole  amount 
of  the  bond  upon  the  i86ue<ina!de  op  on  the 
plea  of  payment. 

The  only  question  between  the  partia 
upon  that  issue  was,  whether  the  debt  was 
subject  to  be  scaled  under  the  act  of  the  M 
March  1866.  It  is  clear,  upon  the  facts  of 
this  case,  that  under  numerous  decisions  of 
the  court  it  must  be  held  that  the  bond 
sued  upon  is  not  such  a  contract  as  oomei 
within  the  terms  or  spirit  of  the  adinstment 
act  above  referred  to. 

The  scale  of  depreciation  is  applied,  onlj 
in  a  case  where  it  appears  that  according 
to  the  true  understanding  and  agreement  of 
the  parties  (that  is,  of  both  parties),  the  con- 
tract was  to  be  fulfilled  or  performed  in 
Confederate  States  treasury  notes*  or  was 
entered  into    with    reference  to  said 

188  notes    as   a  standard   of   value.    *Mo 
such    "agreement  or  understanding" 

"appears"  either  from  the  facts  proved  in 
the  case  or  from  any  possible  reasonable 
implication  from  those  ^cts.     But  the  vefj 
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contrary  appears.  Cox,  as  executor  under 
the  decree  above  referred  to,  had  loaned  the 
money  ($14,080.52)  to  Goddin  and  Apperson 
in  the  year  1857.  He  was  unwillinf?  to  re- 
ceive it,  as  it  was  safely  invested  and  he 
did  not  need  it  for  the  use  of  the  estate  he 
represented.  He  only  yielded,  after  re- 
peated interviews,  to  the  solicitations  of 
Goddin,  who  conducted  the  negotiations, 
npon  condition  that  he  would  find  a  party 
who  would  borrow  the  money  upon  the  same 
terms  that  they,  Goddin  and  Apperson,  held 
it.  Cox  had  no  personal  interview  with 
Cabell,  and  no  dealing's  with  him  in  refer- 
ence to  the  negotiation.  Cabell's  bond  and 
Cabell's  deed  of  trust  were  simply  accepted 
by  Cox  in  the  place  of  the  bond  and  deed  of 
Goddin  and  Apperson ;  and  Cabell  in  effect 
assumed  to  pay  the  debt  of  Goddin  and  Ap- 
person, upon  the  latter  paving  over  to  Cabell 
the  money  due  to  Cox.  This  was  certainly 
Cox's  understanding  of  the  matter.  He 
certainly  did  not  agree  to  receive  a  depre- 
ciated currencv  for  a  gold  debt  due  to  him 
as  executor  already  amply  secured.  He  was 
unwilling*  to  change  the  investment  already 
made,  and  did  it,  at  last,  for  the  accom- 
modation of  the  defendants.  It  never  could 
have  entered  into  his  mind  for  a  moment, 
that  when  he  accepted  Cabell's  bond  and 
Cabell's  deed  of  trust,  he  was  thereby  agree- 
ing to  receive  a  less  amount  than  that  for 
which  Groddin  and  Apperson  were  bound  to 
him. 

As   to   what   was  the   understanding   of 

Cabell,  the   record   is   silent.     It   is  argued 

here  that   he  received    Confederate   money 

of  Goddin,    and  ought  to  be  required 

189  ♦to  pay  only  the  value  of  Confederate 

money  in  gold  at  the  time  he  received  it. 

True,  he  received  Confederate  money ;  but 
at  that  time  (February  1862)  this  currency 
was  but  little  depreciated,  and  though  ac- 
cording- to  the  g-old  scale  $1.20  was  worth 
only  $1.00,  its  purchasing  value  was  but 
little,  if  any,  less  than  gold,  and  it  was 
universally  received  in  payment  of  ante 
bellum  debts  at  that  time  dollar  for  dollar. 
Colonel  Cabell  might  have  paid  debts  or 
purchased  property  with  the  $14,000  he  re- 
ceived, without  suffering  any  loss  from  its 
depreciation.  Whether  he  did  or  not,  the 
contract  which  he  made  with  Cox  is  not  one 
to  which,  under  the  decisions  of  this  court,- 
the  scale  of  depreciation  can  be  applied. 
See  Walker,  personal  representative,  v. 
Pierce,  21  Gratt.  722;  Bowman  v.  Miller  & 
Co.,  25  Gratt.  331;  Tams  v.  Brannaman, 
23  Gratt.  809;  Shiflett  v.  ling's  adm'x,  23 
(5ratt.  718. 

The  judgement  of  the  Circuit  court  of 
Richmond  must  be  affirmed. 

Judgment  affirmed. 
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Deeds— Of  Desf  snd  Dumb  sad  Unadncated  Person.— 

The  deed  of  an  uneducated  deaf  and  dumb  man 
acknowledged  before  a  Justice  and  recorded,  sus- 


tained upon  the  proof  that  the  deed  was  explained 
to  him,  and  that  he  was  believed  to  understand  it; 
and  there  beinff  no  evidence  of  any  fraud  on  the 
part  of  the  grantee. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Henry  county,  broug^ht  in  Novem- 
ber 1870  by  Horace  Morrison,  and  on  his 
death  revived  in  the  name  of  his  adminis- 
trator and  heirs,  against  Thomas  J.  Mor- 
rison, to  set  aside  a  deed  executed  by  said 
Horace  to  said  Thomas  J.  Morrison,  on  the 
ground  that  it  had  been  procured  by  fraud- 
ulent means. 

Horace  Morrison  was  a  deaf  mute,  with- 
out any  education ;  though  he  was  a  man  of 
good  sense,  and  could  make  himself  under- 
stood by  sigfns  by  persons  well  acquainted 
with  him,  and  such  persons  could  make 
themselves  understood  by  him.  At  the  time 
the  deed  was  made  he  was  about  fifty  years 
old,  unmarried,  and  his  habits  were  not 
good.  He  owned  a  small  farm  of  about 
twenty  acres,  on  which  there  was  a  good 
house  in  which  he  lived,  and  also  some 
horses  and  stock  and  farming   implements. 

The  deed  bears  date  the  10th  of  April 
1867,  and  purports  to  be  "in  consideration 
of  the  natural  love  and  affection  which  the 
said  Horace  Morrison  has  for  his  nephew, 
the  said  Thomas  J.  Morrison ;  and  for 
191  the  ^further  consideration  that  the 
said  Thomas  J.  Morrison  has,  since 
last  September,  lived  with,  and  shall  con- 
tinue to  live  with,  and  support,  the  said 
Horace  Morrison  during  the  remainder  of 
his  life,  the  said  Horace  Morrison  hath 
given,  granted,  &c.,  conveying  the  land 
and  the  personal  property;  and  it  concludes 
as  follows:  It  being  the  intention  of  the 
said  Horace  Morrison  to  convey,  and  he 
does  hereby  convey,  all  of  his  property  of 
every  sort  to  the  said  Thomas  J.  Morrison, 
in  consideration  of  the  premises,  and  the 
said  Thomas  J.  Morrison,  on  his  part,  in 
consideration  of  the  said  conveyance,  agrees 
to  live  with  and  support  comfortably  the 
said  Horace  Morrison  during  the  remainder 
of  his  life. 

This  deed  was  retained  in  the  hands  of 
Horace  Morrison  from  its  date  until  Sep- 
tember 28th,  1869,  when  it  was  executed  by 
both  the  parties  to  it,  and  their  acknowl- 
edgment of  it  was  taken  by  John  Miller,  a 
justice  of  the  county  of  Henry ;  and  it  was 
then  recorded. 

The  bill  after  stating  plaintiff's  condition, 
states  that  he  agreed  that  his  nephew, 
Thomas  J.  Morrison,  and  his  wife,  should 
come  to  his  house,  reside  with  him.  and 
assist  in  the  management  of  his  farm  and 
domestic  operations ;  and  that  in  pursuance 
of  said  agreement  his  said  nephew  and  wife 
did  come  to  his  house,  and  resided  with 
him  during  parts  of  the  year  1866  and  1867. 
But  instead  of  being  content  with  the  share 
of  the  farm  products,  as  he  agreed  to  do, 
the  said  Thomas  and  his  wife  began  soon 
to  control  and  manage  his  farm  as  if  it  be- 
longed to  them.  That  plaintiff,  in  conse- 
quence of  his  condition  and  declining  health, 
was  willing  to  enter  into  an  agreement  with 
his  said  nephew,  to  the  effect  that   he,  the 
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aaid  Thomas  J.  and  wife  would  aid  him 
in  the  management  of  his  affairs 
102  Muring  his  lifetime,  and  be  kind  and 
affectionate  to  him,  that  plaintiff 
would  by  will  or  deed  convey  to  them  his 
premises  aforesaid,  to  take  effect  at  his 
death,  and  communicated  to  them  his  will- 
ingness to  do  so  in  the  best  manner  he 
could. 

He  further  states  that  Thomas  J.  Morri- 
son procured  a  deed  to  be  written,  and  rep- 
resented to  the  plaintiff  that  it  was  strictly 
in  accordance  with  the  aforesaid  agree- 
ment, and  desired  plaintiff  to  sign  it ;  but 
plaintiff  did  not  then  do  so.  That  in  con- 
sequence of  a  disagreement  between  him 
and  his  said'  nephew  and  wife,  they  left  his 
house,  and  his  wife  never  returned  again ; 
and  the  said  Thomas  J.  came  only  occa- 
sionally, not  to  aid  the  plaintiff,  but  to 
control  his  property.  That  thus  matters 
remained  between  them  until  the  fall  of 
1869,  when  the  said  Thomas  J.  insisted 
upon  plaintiff  consummating  the  said  prop- 
osition, by  acknowledging  said  deed  before 
a  magistrate,  in  order  that  it  might  be 
recorded;  and  again  represented  to  the 
plaintiff  that  the  deed,  which  he  had  had 
prepared,  only  conveyed  the  said  lands  to 
him  at  plaintiff's  death ;  and  did  not  in  any 
way  affect  his  title  and  dominion  of  the 
same  during  his  life.  He  declares  that  he 
was  wholly  ignorant  of  the  contents  of  the 
deed  when  he  signed  it;  that  Thomas  J. 
Morrison  wilfully  and  knowingly  misrep- 
resented the  contents  of  the  deed  to  the 
plaintiff,  for  the  purpose  of  cheating  and 
defrauding  him  out  of  his  home  and  prop- 
erty. And  he  prays  that  the  deed  may  be 
annulled  and  set  aside  as  fraudulent  and 
void ;  that  said  Thomas  J.  may  be  inhibited 
from  selling  or  controlling  the  property,  and 
may  be  required  to  account  for  all  that  he 
has  disposed  of;  and  for  general  relief. 

Thomas  J.    Morrison   answered    the   bill. 

He  denies  positively  every  insinua- 
'  103     tion  or  allegation  of  fraud.    *He  says 

he  had  lived,  before  his  marriage,  on 
the  most  friendly  terms  with  the  plaintiff, 
who  was  his  uncle;  and  after  his  marriage, 
the  said  Horace,  without  any  importuning 
by  the  respondent,  proposed  that  respondent 
and  his  wife  should  make  his  house  their 
home  as  long  as  he  should  live,  and  prom- 
ised and  agreed  that  if  respondent  would 
comply  with  his  wishes  in  this  respect,  he 
would  execute  a  deed  in  fee  simple  to  the 
respondent  of  all  his  property,  both  real 
and  personal,  with  the  condition,  of  coui^se, 
that  respondent  and  his  wife  would  treat 
him  kindly.  That  respondent  accepted  the 
proposition.  That  in  view  of  respondent's 
approaching  marriage,  the  deed  was  pre- 
pared; and,  after  respondent's  marriage, 
he  and  his  wife  lived  with  plaintiff  for  six 
months,  when  his  wife  wished  to  return  to 
her  father's  at  a  distance  of  about  two  miles 
and  a  half,  to  which  the  said  Horace  kindly 
agreed,  upon  the  condition  that  respondent 
should  still  attend  to  his  business;  and  re- 
spondent visited  the  said   Horace  every  day 


or  so  to  enquire  into  his  condition  and  pio- 
vide  for  his  wants. 

Respondent  further  says,  that  at  the  tine 
he  and  his  wife  left  the  hous^  of  the  said 
Horace,  the  deed,  though  written,  wasia 
his  possession  and  not  executed.  After  it 
was  executed  and  acknowledged,  the  said 
Horace  insisted  that  respondent  and  his 
wife  should  take  up  their  regular  abode  at 
his  house,  he  having  of  his  own  accord  aod 
unsolicited  deliver^  the  said  deed  to  the 
respondent;  and  they  did  return,  and  thej 
remained  there  about  six  or  eiirht  months, 
and  during  that  time  did  everything  in 
their  power  to  please  the  said  Horace  and 
promote  his  comfort.  But  very  aoon  after 
their  return,  his  habits  became,  froa 
drunkenness,  very  disagreeable,  so  that  re- 
spondent could  not  in  justice  to  his  familj 
remain  longer  in  the  house;  and  ia 
104  the  ^spring  of  1870  he  left  the  hoose 
for  the  reason  herein  stated.  But 
after  he  left,  the  said  Horace  often  called 
on  respondent  to  transact  business  for  hia, 
in  the  most  friendly  way,  when  he  vu 
sober.  And  respondent,  whenever  called 
on,  without  hesitation,  supplied  him  with 
whatever  money  he  wanted,  kept  him  wdl 
supplied  with  provisions  ot  all  kinds  up  to 
the  period  of  his  death,  which  occurred  is 
May  1871. 

A  number  of  witnesses  were  examined  1^ 
both  plaintiffs  and  defendants.  This  evi- 
dence is  referred  to  by  Judge  Anderaoo  is 
his  opinion.  There  is  certainly  no  evidence 
of  improper  persuasion  by  Thomas  J.  Mor- 
rison, to  induce  Horace  Morrison  to  execste 
the  deed ;  and  Miller,  the  justice  who  took 
the  acknowledgment  of  the  deed,  and  who 
was  called  by  the  plaintiff  as  a  witneai^ 
states  that  the  explanations  of  the  deed 
were  made  to  Horace  Morrison  by  Thomas 
J.  Morrison,  Skelton  Coleman,  and  6.  J. 
Gray ;  that  he  seemed  to  acquiesce  in  the 
explanation  yery  willingly,  and  willingly 
signed  the  deed.  Witness  was  not  at  that 
time  familiar  with  the  sign  language  of  said 
Horace  Morrison ;  but  he  would  not  have 
certified  to  the  acknowledgment  of  the  deed 
unless  he  had  believed  he  understood  the 
nature  of  the  instrument  and  willingly  ex- 
ecuted it.  His  belief  was  based  upon  the 
representations  of  his  willingness  to  sign 
the  deed,  and  upon  the  representations  of 
the  witnesses  and  bystanders  as  to  his 
knowledge  of  its  contents.  Indeed,  there  ii 
no  evidence  of  his  unwillingness  to  execote 
the  deed ;  though  there  is  some  that  he  in- 
tended it  to  take  effect  at  his  death. 

The  cause  came  on  to  be  heard  on  the  8th 
of  May  1872,  when  the  court  set  aside  the 
deed,  and  directed  the  defendant  Thomas  J. 
Morrison  to  surrender  the  land  and  other 
property.  And  thereupon  Thomas  J. 
106  ^Morrison  applied  to  this  court  for  as 
appeal;  which  was  allowed. 

James  Alfred  Jones,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

Anderson  J.  delivered  the  opinion  of  the 
court. 
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Horace  Morrison  and  Thomas  J.  Morrison 
on  the  28th  day  of  September  1869  executed 
and  acknowledged  a  deed  before  John  Miller, 
a  justice  of  the  peace,  to  annul  and  set 
aside  which,  for  ^aud,  the  bill  in  this  case 
YfBA  filed  by  the  former.  The  answer  posi- 
tively denies  any  and  every  intimation  and 
allecration  of  fraud.  The  decree  of  the  Cir- 
cuit court,  in  which  the  cause  was  pending, 
set  aside  and  annulled  the  deed  as  fraudu- 
lent and  void;  from  which  decree  the  de- 
fendant appealed  to  this  court. 

I  do  not  think  that  the  charcre  of  fraud  is 
supported  by  the  proofs.     It  is  true  that  the 
plaintiff  was  both  deaf  and  dumb,  and  was 
bom  so.     But  it  appears  from  the  testimony 
of  both  the  plaintiff's    and  the  defendants' 
witnesses,  that  he  was  capable  of  making 
known  his  thoughts  and  wishes  by  sigfns  to 
those  who  were  well  acquainted  with  him, 
and  of  understanding  their  communications 
to    himself   with    a    most   remarkable   cer- 
tainty.     He     was    not    educated,    but    the 
weight  of  testimony  shows   that   he  was  a 
man   of  intelligence,   and   was  remarkably 
cautious  in  his   business   transactions,    and 
understood   well   his  own    interests.     It   is 
proved  that  an  application  was  made  at  one 
time  to  the  court  of   his  county   to  appoint 
an  ag'ent  to  attend   to  his  business,  but  the 
court  refused,  upon  the  ground  that  he  was 
fully  competent  to  attend  to  his  mat- 
196     ters  ^himself .    The  plaintiff's  witness, 
Silas    Minter,    says    *4f  he   was    not 
drinking,  I  don't  think  he  would  be  apt  to 
sign  any  paper  without  understanding  fully 
the   purport    and  meaning  of  the  paper;" 
and  it  is  not  pretended  that  he  was  drinking 
at  the  time  this  deed   was  prepared  or  exe- 
cuted.    It  was  written  more  than  two  years 
before  he  executed  it,   and  remained  in  his 
fiossession,    affording    him    opportunity    of 
having  it  explained  to  him  by  his  acquaint- 
ances, of  which  it   is   probable   he  availed 
himself.     He   sent   for  men  to  witness  it, 
who  undoubtedly  explained  it  to  him.     Mr. 
Miller,    the    iustice    before    whom    it   was 
acknowledged,    testifies  that   Skelton  Cole- 
man and  G.  J.  Gray  were  witnesses  to  the 
deed,  though  their  names  do  not  appear  to 
be    subscribed    to  the  copy  in  the  record. 
And  he  says  that  both  of  them  in  his  pres- 
ence explained  it  to  him  before  he  executed 
it,    and   acknowledged  it  before   him.     He 
certified  his  acknowledgment,    and  swears 
that  he  would  not  have  certified  it  if  he  had 
not  believed  that    he   fully  understood  the 
nature  of  it.     This  witness  was  introduced 
by  the  plaintiff,  and  certainly   had  no  lean- 
ing to  the  defendant.     Mr.    Coleman   says 
he  was   present    when   the  deed  was  made, 
and  had  no  doubt  that  his  mind  was  as  good 
as  it  ever  was,  and  that   **he  perfectly  un- 
derstood what  he  was  doing." 

There  is  evidence  too  that  before  he  made 
the  deed  he  had  determined  to  give  all  his 
property  to  this  nephew,  and  not  to  have  it 
divided  amongst  his  kin.  One  of  the  wit- 
nesses, William  Watson,  testifies  that  some- 
time before  he  made  this  deed,  he  told  him 
that  he  intended  to  give  all  his  property  to 
Thomas  J.  Morrison,   and   proposed  to  him 


to  go  with  him  to   Henry    Courthouse,    to 

get  Mr.    George   D.    Gravely   to  write   the 

deed,  which  he  declined  to  do,  as  it  did  not 

concern    him.     Andrew  Morrison   tes- 

197  tifies,  that  he  sent  him  after  *the  men 
to  witness  the  deed,   and  told  him  a 

number  of  times  that  he  intended  to  make 
the  deed.  At  least  eight  or  nine  witnesses 
testified  t6  the  deed,  and  that  they  knew 
that  it  was  his  intention  to  give  all  his 
property  to  Thomas  J.  Morrison,  his  nephew. 
Indeed  he  does  not  himself  denv  that  such 
was  his  purpose,  or  that  he  signed  the  deed 
in  question.  But  he  is  made  to  say  in  his 
bill  that  he  signed  it  under  the  misrepre- 
sentation of  his  said  nephew,  that  it  was 
not  to  take  effect  until  after  his  death. 
How  can  we  know  that  he  alleged  the  facts 
or  statements  of  the  bill,  or  the  foregoing 
charge  against  his  nephew?  If  he  could 
make  himself  understood  as  to  those  mat- 
ters, he  could  have  made  known  his  wishes 
as  to  the  disposal  or  conveyance  of  his 
property.  And  if  he  could  understand  the 
allegations  made  in  the  bill,  so  as  to  give 
them  his  sanction  and  to  make  it  his  bill, 
why  could  he  not  understand  the  explana- 
tions made  to  him  by  Coleman  and  Gray, 
and  others,  as  to  the  purport  and  meaning 
of  the  deed,  which  he  kept  for  two  years, 
and  then  executed?  or  if  he  could  be  made 
to  understand  its  contents  after  it  was  exe- 
cuted, why  not  before?  The  deposition  of 
Coleman  was  taken,  and  he  testifies  that  he 
fully  understood  what  he  was  doing.  The 
grantor  approved  of  it  upon  his  explanation 
and  Gray's,  and  Thomas  Morrison,  and 
willingly  signed  it  and  acknowledged  it 
before  the  magistrate,  who  being  satisfied 
that  he  understood  it,  certified  his  acknowl- 
edgment. But  his  bill  charges  that  Thomas 
J.  Morrison  misrepresented  to  him  the  pur- 
port and  meaning  of  the  deed.  There  is  no 
proof  in  the  reconl  to  support  the  allegation. 
The  contrary  is  established  by  the  evidence, 
as  far  as  a  negative  can  be  proved.  It  is 
proved  that  Coleman  and  Gray  both  ex- 
plained the  deed  to  him,  and  the  presump- 
tion is  that  they   explained  it  to  him 

1 98  'truthfully,  and   it   is  the  fair  infer- 
ence, that  Thomas  Morrison  explained 

it  to  him  in  the  same  way  they  did.  Indeed 
the  charge  of  misrepresenting  the  purport 
and  meaning  of  the  deed  to  him  by  Thomas 
Morrison  cannot  be  maintained  without 
convicting  Coleman  and  Gray,  who  appear 
to  be  disinterested  and  unimpeached  wit- 
nesses, of  a  false  representation  of  its  pur- 
port and  meaning.  I  think  the  testimony 
proves  that  he  was  satisfied  with  the  deed 
as  it  was  represented  to  him  by  Coleman 
and  Gray,  and  willingly  signed  it;  and  it 
negatives  the  charge  of  a  false  and  fraudu- 
lent representation  to  him  by  his  nephew. 
There  is  no  testimony  in  the  cause  of  either 
partv  in  conflict  with  this  view  of  the  case, 
but  much  that  has  not  been  commented  on 
to  support  it. 

It  seems  that  Thomas  Morrison  was  not 
living  with  his  uncle  when  the  deed  was 
executed,  but  two  or  three  months  after 
went  to  live  with    him,    agreeably    to    his 
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promise,  and  he  and  his  wife  remained  with 
him  some  six  or  eig-ht  months.  The  unfor- 
tunate old  man's  habits  had  become  very 
bad,  and  he  was  frequently  drunk,  or  under 
the  influence  of  liquor,  and  treated  his 
nephew's  wife  badly,  so  that  her  husband 
could  not,  with  any  propriety,  require  her 
to  remain  there,  and  they  moved  awav,  as 
they  were  required  to  do  by  the  plaintiff, 
and  with  his  consent.  But  the  proof  is,  that 
whilst  they  remained  on  the  premises  their 
treatment  of  the  old  man  was  uniformly 
kind  and  respectful,  and  that  they  clothed 
him  and  fed  him  well.  And  after  they 
moved  from  the  place  he  was  visited  bv  his 
nephew,  and  his  wants  inquired  into  and 
supplied  by  him,  as  far  as  he  would  allow 
him. 

It  is  not  pretended    by   Horace   Morrison, 

or  by  those  who   may  have  been  anxious  to 

defeat   the   transfer  of  his   little  j>roperty 

to  his   nephew,  that   they  might  g'et 

199  *it  themselves,    that  it   was    not  his 
intention    to    give  the    whole  of  his 

property  to  the  appellant.  That  seems  to 
be  conceded  on  all  hands,  and  he  objects 
to  the  deed  only  upon  the  ground  that  as 
represented  to  him,  it  in  effect  takes  the 
property  from  him  during  his  life  and 
transfers  it  to  his  nephew.  It  is  not  clear 
that  it  may  not  be  differently  construed.  It 
does  not  seem  to  contemplate  any  removal 
of  property,  or  transfer  of  possession  during* 
the  life  of  the  grantor.  It  is  true  the  deed 
passes  the  title  to  the  grantee  in  praesenti ; 
but  it  can  only  be  enjoyed  by  the  grantee 
during  the  life  of  the  erantor  by  his  living 
with  him.  The  grantor's  rig'ht  to  his  home 
is  recognized  by  the  clause  which  requires 
the  grantee  to  live  with  him  during  his  life. 
Under  the  provisions  of  this  deed  I  do  not 
think  it  would  have  been  in  the  power  of 
the  grantee  to  have  ousted  the  grantor  of 
his  possession  during  his  life.  And  I  think 
he  could  only  have  enjoyed  the  use  of  the 
personal  property  during  his  life,  whilst  he 
lived  with  him.  It  seems  to  me  that  is  im- 
plied in  the  grantee's  covenants.  And  to 
make  it  more  effectual  the  deed  is  signed 
and  sealed  and  acknowledged  bv  him  as 
well  as  by  the  grantor.  Whether  the  deed 
will  bear  this  construction  in  law  or  not, 
it  might  have  been  so  understood  by  the 
parties,  and  such,  as  I  understand  the  rec- 
ord, has  been  its  practical  working.  When 
the  grantee  was  forced  to  leave,  by  the  con- 
duct of  the  grantor  in  the  maltreatment  of 
his  wife,  he  did  not  seek  to  disturb  the 
grantor  in  his  possession  whilst  he  lived. 
If  the  foregoing  construction  was  given  to 
the  deed,  as  we  have  seen  might  have  been 
fairly  given  to  it,  it  is  not  really  different 
in  effect  from  what  the  plaintiff  below 
alleged  he  understood  it  to  be.  And  accord- 
ing to  his   understanding   of  the  deed 

200  he  enjoyed  his  property  *in  the  main 
during  his  life;  and  there  is  nothing 

shown  by  this  record  to  warrant  a  court  of 
justice  to  divest  the  appellant  of  the  title  to 
the  property  after  the  death  of  the  grantor, 
which,  by  his  deed  in  his  lifetime,  which 
he  deliberately,  understandinglv   and    will- 


ingly executed,  he  vested  in  the  appeOaot 
I  am  of  opinion   therefore  to  levcrse  the 
decrees  of  the  Circuit   court,  and  to  diiaiM 
the  plaintiff's  bill  with  costs. 

Decree  reversed. 


201  *Adam8  &  al.  v.  Logan  &  alt. 

January  Term,  1876,  Ricbmond. 
I.  Principal  and  Surety— Deeds  •!  Trost- 
Time.— A  and  B  are  sureties  of  W  In  alNndtoL 
for  t8,000.  executed  in  1868.    In  May  I8BK  L.  leat  tt 
W  17,500  of  Confederate  money,  and  took  bis 
payable  in  two  years  with  interest;  and  W 
cuted  a  deed,  by  wbicb  be  conveyed  to  8  real 
personal  estate  in  trust  to  secure  both  debts: 
It  provided  tbat  upon  tbe  prompt  payment 
ally,  of  tbe  interest  upon  tbe  two  bonds.  W 
keep  quiet  possession  of  tbe  property  for  two  ycaia 
W  did  not  pay  tbe  interest.    Hkuj: 
I.  Same-Same— 5flflM— Effect  of  Such  Agreeimtt- 
W  not  bavinff  paid  tbe  interest,  the  parties  vcn 
left  in  tbe  same  situation,  and  wttb  tbe  mae 
riffbts  and  obliflratiouR,  as  if  tbe  affreemcat  lo 
extend  tbe  time  bad  not  been  made, 
a.   Same — Same  —  Same—  Smne.—  Tbe    affreemest 
only  operated  to  postpone  a  sale  of  tbe  vnpatj 
under  tbe  deed  of  trust    It  did  not  tie  ap  ibc 
bands  of  L  from  pursuing  bis  debtor  W  at  law. 

3.  Same— Same— Same— Same.— If  L.  bad  aoed  W  al 
law  and  recovered  Judirment  and  levied  aa  elo- 
cution on  tbe  personal  property  embraced  in  tbe 
deed,  be  mif  bt  tbereby  bave  forfeited  tbe  beae* 
fit  of  tbat  security,  or  subjected  binuelf  to  aa 
action  for  damages;  but  a  court  of  equity  woold 
not  interfere  to  prevent  a  sale  of  tbe  praperty 
under  tbe  execution,  upon  tbe  mere  cootrad  t» 
pay  interest  on  tbe  debt 

4.  Same— Same— Same—  Same— "Star  Law.**— Bat  If 
tbe  agreement  operated  as  an  extension  of  tbe 
time  of  payment  of  tbe  debt,  as  tbe  act  of  tbe  SRb 
of  Marcb  1862,  known  as  tbe  stay  law.  forbade  ikc 
issue  of  execution  upon  a  Judsment,  and  L  «ai 
under  no  obligation  to  tbe  sureties  to  raise  tbe 
question  of  its  constitutionality,  tbe  acrecaicat 
did  not  bare  tbe  sliffbtest  effect  upon  tbe  riffbtt 
and  remedies  or  obligations  of  any  of  tbe 

5.  Same— Same— Same— Whea  a  Dlarharnr  of 

ty.*— Tbe  principle  upon  wbicb  an 

202  ment  for  an  extension  of  *time  discbaivesa 
surety  is.  tbat  tbe  creditor  tbereby  depfiim 

tbe  surety  of  tbe  means  of  relieving  blmaelf,  t9 
payinff  tbe  debt  and  proceeding  immedlateir 
afirainst  tbe  principal:  or  by  bis  fUinv  bis  bill  qm$ 
UmU  to  compel  tbe  debtor  to  pay  tbe  debt:  or  \B 
notice  to  tbe  creditor  under  tbe  statnte.  Tbt 
sureties  cannot  be  discbarged  by  an  act  wbicb  la 
no  manner  affected  tbelr  riffbts,  or  Impaired  tbe 
remedies  of  tbe  creditor. 

IL  Same— Same— Compromiso— Confederate  WkmKf— 
Scallnir.— W  bavins:  been  declared  a  bankrapt  Sa 


'Principal  and  Surety- Wbea 
slon  of  Time  Dischargee  Surety.— Tbe  principal 
is  cited  and  tbe  doctrine  In  tbe  ftftb  beadoolc  fak> 
lowed  in  Bank  v.  Parsons.  45  W.  Va.  6B0.  SS&  S.  Bcv^ 
27.5.  See  also,  Sbannon  v.  McMullin,  tt  Gratt  9: 
Harrison  v.  Price.  25  QratL  668:  Wells  t.  Racbca 
80  Va.  548,  16  S.  £.  Rep.  680;  Norrls  v.  Crammey.  t 
Rand.  823;  Hunter  v.  Jett,  4  Rand.  104. 
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the  United  States  court.  L,  and  the  asslffnees  of  W, 
by  compromise  asreed  that  the  debt  of  L  for  $7,600 
should  be  scaled  to  83,500,  with  interest  from  date, 
and  L  should  retain  the  benefit  of  the  deed  of  trust : 
and  that  L  should  not  object  to  the  exemption  in 
favor  of  W.  or  to  the  allowance  of  200  acres  of  land 
to  his  wife,  in  commutation  of  her  contingent  riffht 
of  dower;  and  this  agreement  was  confirmed  by  the 
Bankrupt  court  S  sold  the  balance  of  the  trust 
fund,  and  apportioned  the  net  proceeds  between 
the  two  debts  of  W  to  L..  Hkld: 
I.  S«flM— Sane— Same— Same— Sane.— A  and  B  can- 
not complain  of  the  scale  applied  to  the  debt  of 
$7,500.  which  seems  reasonable  in  itself,  and  was 
asrreed  to  by  L  and  the  assignees  of  W.  and 

approved  and  confirmed  by  the  court 
a.  Sane— Same— Saoie— Acts  of  Bankrupt  Court.*— If 

there  was  error  in  the  decree  of  the  Bankrupt 
court  in  allowiuflT  W  the  exemption  claimed  by 
him,  or  in  asHifirninff  to  his  wife  the  SOO  acres  of 
land,  they  are  acts  of  a  court  of  competent  juris- 
diction, and  cannot  be  questioned  elsewhere. 
3.  Same— Judsneot  against  Principal.— A  judflrment 
haviiiff  been  rendered  in  favor  of  L  aflrainst  W 
for  two  years*  interest  on  the  bond  for  18,000.  upon 
an  insnfllcient  notice,  and  execution  levied  on  his 
property,  W  fives  L  notice  that  he  will  move  to 
have  it  set  aside:  and  L  beiuf  aware  of  the 
insufflciency  of  the  notice,  releases  the  property. 
The  sureties  are  not  entitled  to  a  credit  for  the 
amount  of  the  Judgment 

Thia  was  a  suit  in  equity  in  the  Circuit 
court  of  Pittsylvania,  brought  in  January 
1871,  by  James  M.  Adams  and  David  Barber, 
to  enjoin  a  judgment  recovered  against  them 
and  A.  B.  Womack,  by  William  Logan,  for 
$3,000,  with  interest  from  the  2d  of  August 
1858,    subject  to  credits   endorsed   thereon. 

It  appears    that   A.    B.   Womack,  the 
203    principal,    and   the  ^plaintiffs  and  J. 

C.  Thompson,  since  deceased,  as  his 
sureties,  executed  a  bond  for  $3,000,  to  Wil- 
liam Logan,  payable  one  year  after  date. 
That  in  1862  Barber  becoming  uneasy  on 
the  subject  of  his  securityship  for  Womack, 
gave  notice  to  Logan  to  sue  upon  the  bond; 
but  he  was  induced  to  withdraw  the  notice 
for  the  time,  and  shortly  afterwards,  viz : 
on  the  23d  of  May  1862,  Logan  lent  to 
Womack,  in  Confederate  money,  $7,500,  for 
which  he  took  Womack 's  bond  payable  two 
years  after  date,  with  interest  from  the 
date,  in  lawful  money  of  Virginia;  and 
Womack  at  the  same  time,  executed  a  deed 
by  which  he  conveyed  to  Richard  Logan 
and  Beverly  Sydnor,  two  tracts  of  land, 
twenty-three  slaves,  and  their  future  in- 
crease, all  his  stock  of  horses,  cattle,  hogs, 
his  plantation  tools  and  his  household  and 
kitchen  furniture,  in  trust  to  secure  the 
said  two  bonds;  and  it  was  provided  that 
upon  the  prompt  payment  annually  of  the 
interest  accruing  upon  the  said  bonds  at  the 
rate  of  six  per  cent,  per  annum,  Womack 
should  keep  quiet  possession  of  the  property 
for  the  term  of  two  years,  unless  he  should 
determine  otherwise. 

*Acts  of  Bankrupt  Co«rt«.— For  the  proposition  that 
the  act  of  a  bankrupt  court  cannot  he  elsewhere 
questioned,  see  Breuffle  v.  Richardson,  78  Va.  410, 
where  the  principal  case  is  cited  and  quoted  from. 


It  appears  further  that  in  1867  Logan 
gave  a  notice  to  Womack  that  he  would 
move  for  a  iudgment  against  him  for  one 
year's  interest  due  upon  the  debt  for  $7,500; 
that  a  judgment  was  rendered  on  this  notice 
for  $450,  and  execution  was  issued  and 
levied  on  the  property  of  Womack;  and 
proceedings  were  stopped  for  a  time  by 
order  of  the  plaintiff.  The  explanation  of 
this  given  by  Logan  in  his  answer,  in  re- 
sponse to  the  charge  in  the  bill,  is,  that  at 
the  court  to  which  the  notice  was  given  his 
counsel  ascertained  that  the  notice  was  not 
served  on  Womack  twenty  days  before,  as 
the  law  required,  and  therefore  declined  to 

apply  for  a  judgment  thereon;  that 
204    after  said  counsel  had  *left  the  court, 

some  friend  of  his  happened  to  see 
the  notice,  and  supposing  it  to  have  been 
overlooked  applied  for  a  judgment,  which 
was  entered  in  the  absence  of  any  defence 
to  the  motion ;  that  the  execution  was  issued 
and  levied,  and  that  Womack  through  his 
counsel  gave  Logan  notice  that  he  would 
move  to  set  aside  said  judgment  on  the 
ground  that  it  was  improperly  granted,  and 
requested  that  proceedings  on  said  execution 
should  be  stayed  for  a  short  time ;  which 
Logan  acceded  to,  he  being  satisfied  that 
the  judgment  should  not  have  been  entered, 
and  that  Womack  was  entitled  to  the  stay. 
Very  shortly  afterward,  and  before  said 
motion  could  be  heard,  Womack  filed  his 
petition,  and  was  adjudged  a  bankrupt. 

Soon  after  Womack  became  a  bankrupt, 
Sydnor  the  surviving  trustee,  was  about  to 
sell  the  property  of  Womack  to  satisfy  the 
two  debts  mentioned  therein,  when  he  was 
stopped  by  an  injunction  from  the  judge  of 
the  United  States  District  court;  and  in 
that  court  the  assignees  of  Womack  claimed 
that  the  debt  of  $7,500  should  be  scaled  as 
of  May  1864.  This  question  was  argued 
before  the  District  judge,  who  postponed  the 
decision  of  it  until  he  could  consult  Judge 
Chase;  and  whilst  it  was  pending,  viz:  in 
January  1869,  the  assignees  and  Logan 
entered  into  an  agreement  of  compromise, 
by  which  the  debt  of  $7,500  was  to  be  settled 
at  $3,500  with  interest  from  that  date,  and 
Logan  was  to  have  the  benefit  of  the  deed 
of  trust.  This  agreement  was  to  be  subject 
to  the  future  ratification  of  the  District 
court;  and  in  the  event  of  its  ratification, 
Logan  agreed  to  make  no  opposition  to  the 
exemption  set  apart  to  said  Womack,  by 
said  assignees,  nor  to  the  assignment  of  two 
hundred  acres  of  land  made  by  said  as- 
signees and  the  trustee  to  the  wife  of 
206    Womack    in  commutation    of  *dower. 

This  agreement  seems  to  have  been 
confirmed  by  the  District  court.  And  upon 
the  sale  of  Womack' s  property  embraced  in 
the  deed  of  trust,  the  debt  of  $3,000  for 
which  the  plaintiffs  were  bound,  was  cred- 
ited by  $1,677.95  as  its  proportionate  part 
of  the  net  proceeds  of  the  property. 

The  cause  came  on  to  be  heard  on  the  1st 
of  June  1872,  when  the  court  made  a  decree 
dissolving  the  injunction  which  had  been 
granted,  with  costs.     And  thereupon  Adams 
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and  Barber  applied  to  this  court  for  an  ap- 
peal ;  which  was  allowed. 

Jones  ^  Bouldin,  for  the  appellants. 

Ould  &  Carrington  and  Logan,  for  the 
appellees. 

Staples  J.   delivered    the   opinion   of  the 

court. 

» 

The  court  is  of  opinion  that  the  deed  of 
trust  executed  by  Womack,  the  principal 
debtor,  on  the  29th  May  1862,  did  not  dis- 
charge the  appellants  from  their  liability 
as  sureties  upon  the  bond  due  the  appellee 
LK>gan.  By  the  terms  of  the  deed  Womack 
was  permitted  to  retain  possession  of  the 
property  for  two  years,  upon  condition  of 
paying  the  interest  annually  upon  the  debts 
secured.  The  effect  of  this  arrangement 
was,  that  upon  performance  of  the  condi- 
tion, no  sale  of  the  property  could  be  made 
under  the  deed  until  after  the  expiration  of 
two  years.  The  debtor  haying  failed  to 
pay  the  interest,  the  parties  were  left  in 
the  same  situation  and  with  the  same  rights 
and  obligations,  as  if  the  agreement  to  ex- 
tend the  time  had  never  been  made.  Norris 
V.  Crummy,  2  Rand.  234. 

It  was  argued,  however,  that  al- 
206  though  the  debtor  *fail^  to  comply 
with  the  terms  upon  which  indulgence 
was  granted,  he  was  nevertheless  entitled 
to  one  whole  year  to  make  the  first  payment 
of  interest;  and  as  he  was  in  no  default  till 
the  end  of  the  year,  the  appellee  Logan 
during  the  intervening  period  was  prevented 
from  enforcing  the  collection  of  his  debt. 
It  will  be  observed,  however,  that  the 
agreement  operated  only  to  postpone  a  sale 
of  the  property  under  the  deed  of  trust — ^the 
deed  being  a  mere  collateral  security  for 
the  debt.  It  did  not  tie  up  the  hands  of  the 
creditor  for  a  single  moment  from  pursuing 
the  debtor  at  law.  The  appellee  might  have 
sued  and  recovered  judgment  notwithstand- 
ing the  deed.  If  the  appellee  had  sued  out 
and  levied  an  execution  upon  the  property 
embraced  in  the  deed,  he  might  thereby 
have  forfeited  the  benefit  of  that  security 
or  subjected  himself  to  an  action  for  dam- 
ages; but  a  court  of  equity  would  not  inter- 
fere to  prevent  a  sale  of  personal  property 
under  an  execution,  upon  a  mere  contract 
to  pay  interest,  as  stipulated  in  the  deed; 
more  especially  if  the  effect  of  such  inter- 
ference would  be  to  release  the  sureties  from 
all  liability. 

But  if  it  be  conceded  that  the  agreement 
operated  as  an  extension  of  the  time  of 
payment  of  the  debt,  still  it  did  not  have 
the  slightest  effect  upon  the  rights  and 
remedies  or  obligations  of  any  of  the  par- 
ties. Under  the  provisions  of  the  act  of 
29th  March  1862,  generally  known  as  the 
stay  law,  no  writ  of  elegit,  fieri  facias  or 
venditioni  exponas  could  be  issued  while 
that  act  remained  in  force.  Whatever  may 
now  be  said  in  respect  to  the  constitution- 
ality of  this  law,  the  creditor  was  under  no 
obligation  to  the  sureties  to  raise  that  ques- 
tion.    Had  they    notified    him    to   institute 


suit  against  the  principal,  and   prosecate  it 
with  due  diligence   to  judgment  aad 

207  by  execution,  the  appellee  *migtatfaaT« 
recovered   judgment;  but  no  ooecaa 

doubt  what  would  have  been  the  result  of 
an  effort  to  enforce  the  collection  of  tbe 
debt  by  execution.  The  appellee  was  thae- 
fore  as  effectually  precluded  by  the  statute 
from  making  his  money  by  legal  process  as 
he  would  have  been  had  the  oonrts  beeo 
closed  during  the  existence  of  the  war.  Tbe 
principle  upon  which  an  agreement  for  aa 
extension  of  time  discharges  the  surety  is, 
that  the  creditor  thereby  deprives  the  surety 
of  the  means  of  relieving  himself  by  payiuf 
the  debt  and  proceeding  immediately  against 
the  principal,  or  by  filing  his  bill  qnia 
timet  to  compel  the  debtor  to  pay  the  detit^ 
or  by  notice  to  the  creditor  under  the  stat- 
ute. Neither  of  these  remedies  would  bare 
been  available,  even  though  the  deed  of 
trust  had  never  been  executed.  It  would  be 
a  grievous  injustice  to  hold  the  sureties  dis- 
charged by  an  act  which  in  no  maaoer 
affected  their  rights  or  impaired  the  rcmt- 
dies  of  the  creditor.  If  authority  on  this 
point  is  necessary,  it  may  l)e  fonnd  in  tbe 
case  of  Price  v.  Eklmunds.  10  Bam.  k 
Cress.  578;  Hamsberger's  ex'or  ▼.  Geiger's 
adm'r,  3  Gratt.  144. 

The  court  is  further  of  opinion  that  tbe 
appellants,  whose  liability  as  sureties  is 
confined  to  the  three  thousand  dollar  bond, 
have  no  just  cause  of  complaint  with  tbe 
scale  of  depreciation  applied  to  the  seres 
thousand  and  five  hundre^l  dollar  bond,  far 
which  they  are  not  bound.  The  adjustmoit 
seems  to  have  been  just  and  fair  in  itself: 
it  received  the  sanction  of  the  debtor  and 
the  assignees  in  bankruptcy,  and  was  ap- 
proved and  confirmed  by  the  District  coort 
of  the  United  States. 

The   appellee,    in   receiving  the   amoant 
thus  ascertained    to    be  due,   has  not 

208  lost,  or  in  any  manner  impaired,  *bis 
remedies  upon  the  t>ond  for  which  tbe 

appellants  are  t)ound  as  sureties. 

The  court  is  further  of  opinion,  that  tbe 
appellee  cannot  be  held  liable  for  auT  error, 
if  such  there  be,  in  the  decree  of  the  Bank- 
rupt court,  allowing  Womack  the  exemption 
claimed  by  him,  or  assigning  to  his  wife 
two  hundred  arces  of  land   by  way  of  oom- 

?en3ation  for  her  contingent  right  of  dower, 
^hese  were  acts  of  a  court  of  oompetrot 
jurisdiction,  having  cognizance  of  the  par- 
ties and  the  subject-matter.  It  must  be 
presumed,  at  least  until  the  contrarr  ap- 
pears, that  the  decrees  and  orders  were 
fairly  made  with  due  regard  for  the  inter- 
ests of  all  parties.  The  extent  of  the  ap- 
pellee's participation  in  the  arrangemeat, 
allowing  the  exemption  and  assignineBt, 
was  the  withdrawal  of  his  opposition  to  tbe 
decree  of  the  court  sanctioning  the  same. 
If  any  injustice  has  been  done  the  appeUaats, 
or  others  interested  in  the  estate  of  Wdniack, 
the  remedy  is  not  in  the  state  courts. 

The  court  is  further  of  opinion,  diat  tiie 
appellees  are  not  entitled  to  any  abateioeflt 
or  deduction  by  reason  of  anything  done  by 
the  appellee  in  respect  to  the  supposed  judf  * 
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ment  for  three  hundred  dollars.  All  that 
appears  in  the  record  in  regard  to  that  judg- 
ment,  beyond  the  averments  of  the  bill,  is 
what  is  found  in  the  answer  of  the  appellee. 
It  is  there  stated  that  a  judgment  was  re- 
covered against  Womack  for  two  years'  in- 
terest on  the  three  thousand  dollar  bond; 
bnt  no  execution  was  ever  levied  on  his 
property,  he  having  previously  gone  into 
iHinkruptcy :  the  amount  of  the  judgment 
was  however  paid  by  the  appellants,  and 
credit  given  accordingly.  This  statement 
beinir  responsive  to  the  bill  must  be  taken 
as  true. 

It  seems,  however,  that  a  judgment 
200  was  recovered  *against  Womack  for 
four  hundred  and  fifty  dollars,  interest 
upon  the  seven  thousand  and  five  hundred 
dollar  bond,  execution  issued  and  levied 
upon  his  property.  This  property  was  re- 
leased by  order  of  the  appellee.  The  reason 
he  assigns,  and  it  is  sustained  by  the  evi- 
dence, is  that  the  judgment  was  rendered 
upon  an  insufiBcient  notice,  and  the  defend- 
ant was  taking  steps  to  vacate  the  judgment 
and  quash  the  execution.  The  appellee  be- 
ing satisfied  that  such  would  be  the  result, 
released  the  lien  of  the  execution.  This 
he  had  the  right  to  do.  He  was  under  no 
obligation  to  persist  in  a  hopeless  contro- 
versy, because  the  effect  of  the  release 
might  ultimately  be  to  withdraw  a  part  of 
the  trust  fund  pledged  to  the  security  debt. 
If  the  appellants  have  sustained  any  loss 
from  this  cause,  the  appellee  cannot  be 
made  liable  for  it. 

Upon  the  whole  there  is  no  error   in   the 
decree,  and  it  must  t>e  affirmed. 

Decree  affirmed. 


2 ID     *City  of  Richmond,  for  &c.,  v.   Dues- 
berry  &  als. 

January  Term.  1876,  Ricbmond. 

I.  Laodlord  and  Tenant— Deed  of  Trost—Dtotrese— Pri- 
ority.*—N  leased  of  D  a  honse  for  one  year  com- 
mencing January  Ist  and  ending  December  Slat 
1871 .  In  March,  M.  without  the  assent  of  D,  took  N's 
lease,  and  purchased  his  fomitnre  on  the  leased 
premises,  and  havlnff  borrowed  the  money  to  pay 
for  it  from  C.  conveyed  It  In  trust  to  secure  his  debt 
to  C  M  paid  the  rent  to  D,  and  at  the  end  of  the 
year  held  over,  and  in  March  1872  he,  without  D*8 
assent,  turned  over  the  house  and  furniture  to  P, 
who  paid  the  rent  to  D  imtil  July  or  August  In  the 
latter  part  of  the  year  P  failed  to  pay  the  rent; 
whereuxwn  D  sued  out  a  warrant  of  distress  which 

•Laodlord  and  Tenant— Distress— Deed  of  Trust— Pri- 
ority.—The  provisions  of  the  statute, dted  in  the  head- 
note,  were  similarly  construed  in  Upper  Appomattox 
Ob.  T.  Hamilton.  88  Va.  322.  2  S.  £.  Rep.  196,  where  the 
principal  case  was  dted  by  the  court,  and  also,  in 
Wades  V.  Pifffiratt,  75  Va.  575.  In  West  Virfirinia  the 
principal  case  is  cited  and  quoted  from  in  Anderson 
V.  Henry,  46  W.  Va.  828,  81  S.  E.  Rep.  1000;  and  also,  in 
Bartlett  v.  Loundes,  84  W.  Va.  408,  12  S.  £.  Rep.  701 
Both  turn  on  the  interpretation  of  the  West  Virginia 
statute,  which  contains  the  same  provisions  as  the 
one  construed  in  the  principal  case. 


was  levied  upon  the  property  conveyed  to  secure  C. 
Hsld:  The  holding  over  by  M  in  1872  was  under  a 
new  lease,  and  the  lien  in  favor  of  C  having  been 
upon  it  when  that  lease  commenced,  C*s  lien  is  valid 
airainst  D's  lien  for  the  rent  of  1872.  See  Code  of 
1860,  ch.  188.  SS  11  and  12. 

This  was  an  action  of  debt  in  the  circuit 
court  of  the  city  of  Richmond,  brought  in 
April  1873,  in  the  name  of  the  city  of  Rich- 
mond, at  the  relation  of  Manfred  Call, 
against  A.  B.  Duesberry,  high  constable  of 
the  city  of  Richmond,  and  his  sureties  in 
his  official  t>ond,  to  recover  the  value  of 
certain  property  which  Duesberry  had  levied 
on  and  sold  under  a  distress  and  attachment 
for  rent.  The  court  below  rendered  a  judg- 
ment in  favor  of  the  defendants;  and  the 
plaintiff  thereupon  applied  to  this  court  for 
a  supersedeas,  which  was  awarded. 

Guy  A  Gilliam,  for  the  appellant. 

Nash  and  Grordon,  for  the  appellees. 

211  *Christain,  J.,  delivered  the  opinion 

of  the  court. 

This  case  is  before  us  upon  a  writ  of  error 
and  supersedeas  to  a  judgment  of  the  circuit 
court  of  the  city  of  Richmond. 

The  question  arising  in  this  case  is  be- 
tween a  landlord  on  the  one  hand  and  a 
beneficiary  under  a  deed  of  trust  on  the 
other. 

Kach  claims  a  superior  right  to  subject 
the  same  property  to  the  payment  of  a  debt, 
the  one  for  rent  by  virtue  of  his  landlord's 
lien,  the  other  for  a  loan  of  money,  whose 
payment  was  secured  by  a  deed  of  trust 
conveying  the  property  in  question. 

The  facts  disclosed  by  the  record  are  as 
follows:  In  the  latter  part  of  the  year  1870, 
one  Norvel  Cobb  leased  of  Drewry  &  Price 
a  certain  house  in  the  city  of  Richmond, 
known  as  the  Arlington  house,  to  be  used 
as  a  boarding-house,  for  the  year  1871,  the 
term  of  the  lease  being  one  year,  from  the 
1st  January  1871  to  31st  December  1871: 
That  in  February  or  March  1871,  Daniel  W. 
Mosely  purchased  of  said  Cobb  his  house- 
hold and  kitchen  furniture,  which  was  upon 
the  leased  premises  at  the  Arlington  house; 
and  paid  for  the  same  with  $1,500,  loaned 
him  (Mosely)  by  Manfred  vCall;  who,  in 
order  to  secure  the  payment  of  said  loan, 
took  a  note,  payable  at  twelve  months,  and 
dated  February  24th  1871,  of  said  Mosely, 
secured  by  deed  of  trust,  which  was  duly 
recorded  in  the  office  of  the  chancery  court 
of  the  city  of  Richmond  on  the  tenth  March 
1871.  Mosely  arranged  with  Cobb  to  take 
his  lease  for  the  year  1871 ;  and  this  change 
was  made  on  the  15th  March  1871,  without 
consulting  the  landlords  (Drewry  &  Price); 
who  were  informed  of  it  thereafter,  and 
made   no   obiection,    but   received   the  rent 

from  Mosely  for  the  year  1871.  At  the 
212     expiration  of  *the  year    (1871)  Mosely 

continued  to  occupy  the  premises  with- 
out any  special  contract  with  the  landlords. 
Some  time  in  March  1872  Mosely  made  an 
arrangement  with  a  certain  B.   M.  Pratt  to 
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give  up  the  Arlington  house  and  furniture 
to  him;  and  he  (Pratt)  took  charge  of  said 
house  without  consulting  the  landlords, 
who,  when  informed  of  it,  made  no  objec- 
tion thereto,  and  thereafter  received  the 
rent  from  Pratt  until  July  or  August  1872. 
In  the  latter  part  of  the  year  1872,  Pratt 
failed  to  pay  said  rent  for  the  Arlington 
house;  whereupon  the  landlords  sued  out  a 
distress  warrant  for  rent  due  and  an  attach- 
ment for  rent  to  become  due. 

The  distress  warrant  and  attachment  were 
levied  on  the  household  and  kitchen  furni- 
ture, which  had  been  conveyed  by  Mosely 
to  secure  his  debt  to  Manfred  Call,  and  the 
same  was  sold  under  said  distress  warrant 
by  A.  B.  Duesberry,  high  constable  of  the 
city  of  Richmond,  and  the  proceeds  paid 
over  to  B.  H.  Nash,  Bsq.,  attorney  for 
Drewry  &  Price,  the  landlords. 

The  suit  is  brought  in  the  name  of  the 
city  of  Richmond,  for  the  benefit  of  Manfred 
Call,  against  the  high  constable  on  his 
official  bond,  the  object  being  to  recover  of 
him  the  amount  of  the  proceeds  of  sale  of 
said  furniture. 

A  jury  being  waived,  and  the  case  beincr 
submitted  to  the  court  upon  the  law  and 
facts,  the  court  rendered  a  judgment  for  the 
defendant.  From  this  judgment  a  writ  of 
error  was  awarded  by  this  court. 

The  effect  of  the  decision  of  the  said  Cir- 
cuit court  was  to  declare  that  the  furniture 
conveyed  by  Mosely  by  his  deed,  put  on 
record  on  the  10th  March  1871.  was  liable  to 
the  distress  warrant  in  favor  of  the  land- 
lords, Drewry  &  Price,  for  rent  due 
213  from  Pratt  in  the  latter  »part  of  1872; 
and  this  is  the  question  we  now  have 
to  consider. 

The  solution  of  this  question  depends 
upon  the  true  construction  to  be  given  to 
the  11th  and  12th  sections  of  ch.  138,  Code 
1860. 

At  common  law,  all  goods  found  on  the 
leased  premises  were  subject  to  the  land- 
lord's lien  for  rent,  no  matter  to  whom  they 
belonged. 

By  our  statute  the  goods  of  the  lessee,  or 
his  assignee,  or  under-tenant,  found  on  the 
premises,  or  which  may  have  been  removed 
therefrom  not  more  than  thirty  days,  are 
liable  to  distress.  If  such  goods,  when 
carried  on  the  premises,  are  subject  to  a 
lien,  which  is  valid  against  his  creditors, 
his  interest  only  in  such  goods  shall  be 
liable  to  distress.  If  any  lien  be  created 
thereon  while  they  are  on  the  leased  prem- 
ises, they  shall  be  liable  to  distress,  but 
only  for  one  year's  rent,  whether  it  shall 
have  accrued  before  or  after  the  creation  of 
the  lien. 

If  after  the  commencement  of  any  tenancy 
a  lien  be  obtained  or  created  by  deed  of  trust, 
mortgage  or  otherwise,  upon  the  interest  or 
property  in  goods  on  premises  leased  or 
rented  of  any  person  liable  for  the  rent,  the 
party  having  such  lien  may  remove  said 
goods  from  the  premises,  u^n  condition 
that  he  pay  rent  that  may  be  in  arrear,  and 
securing  so  much   as   is  to  become  due,  not 


being  more  altogether  than  one  year's  rent 
See  Code  1860,  ch.  138,  H  11.  12. 

From  these  sections,  it  is  plain  that  the 
intention  of  the  legislature  was  to  secare 
one  year's  rent  to  a  landlord  against  all 
liens  created  by  the  tenant  after  the  leue 
has  commenced. 

The  landlord  is   protected   by  the  atatote 

against  all  deeds  of   trust,    mortgages,  and 

other  liens,  where  the  lien  has  been  ere- 

214  ated  after  the  commencement  of  *tfae 
tenancy,    upon   goods    on    the  leased 

premises  which  belong  to  a  person  liable 
for  rent,  and  where  there  is  an  ezistio^ 
liability  for  rent  in  arrear,  or  to  beawe 
due  at  the  time  the  lien  is  created. 

Now  in  the  case  before  us,  the  contract  of 
lease  between  the  landlords  (Drewry  A 
Price)  and  their  tenant  Cobb,  was  forooe 
year  from  January    1st,    to   December  31st. 

1871.  In  March,  Mosely  with  the  assent  of 
the  landlords,  took  Cobb's  lease.  I  say  with 
the  assent  of  the  landlords,  because  they 
made  no  objection  to  it,  and  collected  the 
rents  from  him,  acknowledging  him  as  their 
tenant.  This  lease  expired  on  the  SIA 
December,  1871;  but  Mosely  held  over  for 
the  year  1872  until  March,  there  beings  no 
new  contract  between  the  parties.     In  MafiA 

1872,  Pratt,  without  objection  on  the  part 
of  the  landlords,  took  the  Arlington  hone 
and  furniture  from  Mosely ;  and  jthe  land- 
lords collected  rent  from  him  till  July  or 
August.  In  the  latter  part  of  the  yearlSTX 
Pratt  failed  to  pay  the  rent,  and  then  the 
distress  warrant  was  issued  and  levied. 

Now  Cobb  having  leased  for  one  year,  and 
Mosely,  who  took  his  lease,  having  held 
over  after  the  expiration  of  the  lease  with- 
out any  further  contract,  the  tenancy  must 
be  regarded  as  a  tenancy  from  year  to  year. 
Arch  bold  on  Land,  and  Tenant,  65-'6aiid 
68  (marg. ) ;  Sherwood  v.  Phillips,  13  Weal 
R.  479,  and  cases  cited  in  the  opinion  of  the 
court. 

It  follows,  therefore,  that  the  lease  of 
Cobb  of  which  Mosely  was  the  assignee 
terminated  on  the  1st  day  of  January  1872. 
On  that  day  a  new  term  commenced.  TIm 
rent  for  the  whole  year  1871  had  t>een  paid. 
The  deed  of  trust  to  Call  was  executed  and 
recorded  on  the  10th  March  1871.  At  the 
commencement  of  the  new  tenancy,  to  wit 
on  the  1st  January  1872,  not  a  dollar  of  rest 
was  due,  nor  was  any   due    in  arrear 

215  until  »the  latter  part  of    1872.     The 
lien  on  the   furniture    was   therefoit 

created  before  the  commencement  of  the 
tenancy.  That  furniture  was  on  the  leased 
premises,  subject  to  a  lien  created  beSon 
the  tenancy  for  the  year  1872  conmienced, 
and  not  after — and  in  contemplation  of  the 
statute,  construing  both  sections  togetfao; 
must  be  held  subject  to  the  same  conditiooi 
as  if  when  carried  on  the  leased  premises  H 
was  subject  to  a  lien  valid  against  the 
itors  of  Mosely. 

The  liability  for  the  rent  in  this  case 
long  after  the  lien  was  created;  and  the 
tenancy  during  which  the  lien  was  crested 
had  expired  and  every  dollar  due  under  tttti 
lease  had    t>een  paid.     A  new  tenancy  had 
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oommenced  with  an  existing  lien  upon  the 
furniture  created  and  recorded  long  before 
it  began.      * 

I  am  therefore  of  opinion,  that  the  deed 
of  tmst  to  secure  Manfred  Call  must  take 
precedence  to  the  landlord's  lien,  and  that 
the  judgment  of  the  Circuit  court  should  be 
reyeraed. 

Staples,  J.,  dissented. 

Judgment  reversed. 


216 


'Continental  Ins.  Co.  v.  Kasey. 

January  Term,  1870,  Blchmond. 


t.   Poralga  loMtruce  CmapsiilM— Domicile— Venae.*— 

In  an  action  upon  a  policy  of  insurance  by  a  citizen 
of  the  state  of  Virginia  Ifirainst  a  foreign  insurance 
company  doing*  business  in  this  state,  tbe  foreign 
corporation  is  quoad  hoe  domiciled  in  the  state  by 
Tlrtue  of  the  statutes  aathoriziuff  the  company  to 
do  business  here,  and  is  not  entitled  under  the  act 
of  congress  of  1887  to  have  the  cause  removed  to 
the  United  States  court  on  the  ground  that  the 
corporation  is  a  resident  of  another  state. 

a.  Saaw-nSene—5«iBe— Removal  of  Caiisee  from  State 
to^Pederal  Coartt— After  a  trial  of  an  action  at  law, 
,and  a  new  trial  directed  by  the  appellate  court,  a 
party  is  not  entitled  under  the  act  of  conirress  of 
1897.  to  have  the  cause  removed  to  the  United  States 
court  upon  the  ground  that  he  is  a  non-resident  of 
the  state. 


of  Appllcatioii 

for.— If  a  party  in  an  action  at  law  would  have  the 
cause  removed  from  the  state  court  to  the  United 
States  court,  on  the  ffround  that  he  is  a  non- 
resident of  the  state,  he  must  present  his  applica- 
tion for  it  before  there  has  been  a  trial  of  the 


This  case  was  argued  at  the  term  of  this 
ootirt  held  at  Wytheville  in  1875,  and  was 
decided  at  this  term  of  the  court  in  Rich- 
mond. It  was  an  action  at  law  in  the  Cir- 
cuit court  of  the  county  of  Roanoke,  brought 
by  Thomas  A.  Kasey  against  the  Conti- 
nental Insurance  Company,  a  corporation 
chartered  by  the  state  of  New  York,  upon  a 
policj  of  instirance  issued  by  the  defendant 
in  favor  of  the  plaintiff.  The  case  was  once 
before  in  this  court,  upon  an  appeal  by  the 
company,  and  the  judgment  of  the  court 
t>elow  was  reversed,  and  the  cause  sent  back 
to  the  Circuit  court  for  a  new  trial.     See  25 

Grattan,  268. 
217         *The   cause   came   on    again  to  be 

tried  at  the  November  term   1874  of 
the  Circuit  court,  when  the  defendant   pre- 

•Poreign  Insm'snce  Companies— Domicile.— See  Mc- 
liean  v.  P.  &  A.  Life  Ins.  Ca.  20  Qratt.  361,  and  mon- 
ographic noU\  also,  monographic  noU  to  Mut.  Assur. 
Sa  of  Va.  V.  Holt,  29  Gratt  012. 

tRemoval  of  Causes  from  State  to  Federal  Court - 
Upoa  Oromid  of  Non-ResldeBoe.— A  suit  cannot  be  re- 
moved from  a  state  to  a  Federal  court  unless  it 
mtffbt  have  been  brought  originally  in  the  latter 
court.  Beery  v.  Irick,  22  Gratt  484;  Georsre  v. 
Pilcher,  28  GratL  808.  The  principal  case  is  cited  in 
Hall  V.  Bank.  14  W.  Va.  028, 


sented  his  petition,  accompanied  with  his 
affidavit,  asking  that  the  cause  might  be 
removed  to  the  circuit  court  of  the  United 
States  for  that  judicial  district;  but  the 
court  overruled  the  motion ;  and  the  defend- 
ant excepted.  The  petition  and  affidavit 
are  set  out  in  the  opinion  of  Judge  Chris- 
tian. 

On  the  trial  there  was  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $4,950.50, 
with  interest  at  six  per  cent,  per  annum 
from  the  26th  of  June  1872  till  paid ;  and  a 
motion  for  a  new  trial,  which  was  overruled. 
And  the  record  states  that  the  defendant 
excepted ;  but  the  bill  of  exception  is  not  in 
the  record.  Upon  the  application  of  the 
company,  this  court  allowed  a  supersedeas 
to  the  judgment. 

Griffin,  for  the  appellant. 

J.  F.  Johnson,  for  the  appellee. 

Christian,  J.  The  record  in  this  case  pre- 
sents for  our  consideration  a  single  ques- 
tion ;  and  that  is  whether,  under  the  acts  of 
congress  relating  to  the  removal  of  causes 
from  state  courts  to  the  circuit  courts  of  the 
United  States,  the  appellant  had  the  right 
to  remove  its  case  from  the  circuit  court  of 
Roanoke  to  the  circuit  court  of  the  United 
States,  in  the  judicial  district  in  which  the 
county  of  Roanoke  was  situate. 

The  appellant,  the  Continental  Insurance 
Company  of  the  city  of  New  York,  having 
its  home  office  in  said  city  of  New  York, 
but  doing  business  in  the  state  of  Virginia, 
under  the  jconditions  and  requirements  of 
the  statute  law  of  this  state,  was  defendant 
in  a  certain  action  at  law,  brought  by 
218  Thomas  A.  Kasey,  upon  an  ^insurance 
policy  issued  by  said  company,  insur- 
ing against  fire  a  certain  building  belong- 
ing to  said  Kasey. 

Kasey,  at  the  April  term  of  the  circuit 
court  of  Roanoke  1873,  recovered  a  judgment 
against  said  company.  To  that  judgment 
a  writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court. 

Upon  this  writ  of  error  the  case  was  heard 
at  Wytheville  in  July  1874,  and  this  court 
reversed  the  judgment  of  the  circuit  court, 
and  remanded  the  case  for  a  new  trial  to  be 
had  in  said  circuit  court  of  Roanoke.  This 
reversal  was  in  favor  of  the  Continental 
Insurance  Company.  But  when  the  case 
came  on  again  to  be  heard  in  the  Circuit 
court  of  Roanoke,  upon  the  new  trial  awarded 
by  this  court,  the  company  by  its  counsel 
filed  the  following  petition. 

To  the  honorable  the  judge  of  the  circuit 
court  of  Roanoke  county : 

The  petition  of  the  Continental  Insurance 
Company  of  the  city  of  New  York,  respect- 
fully represents,  that  it  is  a  foreign  corpo- 
ration, created  and  having  its  place  of  busi- 
ness in  the  state  of  New  York,  and  in  legal 
contemplation  is  a  citizen  of  that  state; 
that  it  is  sued  in  your  honor's  court  by  one 
Thomas  A.  Kasey,  a  citizen  of  the  state  of 
Virginia,  upon  a  contract  of  insurance ;  that 
the  matter  in   dispute  in   said  suit  exceeds 
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the  sum  of  five  hundred  dollars,  exclusive 
of  costs,  and  that  there  has  not  been  a  final 
trial  of  said  cause.  Your  petitioner  is  ad- 
vised, that  under  the  laws  of  cong-ress,  in 
such  cases  made  and  provided,  it  has  the 
right  to  have  said  cause  removed  into  the 
circuit  court  of  the  United  States  for  this 
judicial  district ;  and  it  hereby  oflFers  good 
and  sufficient  surety  for  its  entering*  copies 
of  the  papers  in  that  court  on   or  be- 

219  fore  the  first   day  *of  the  next   term 
thereof,  and  it  prays  your  honor  that 

a  removal  of  said  cause  may  be  directed. 

The  Continental  Insurance  Company, 
Of  the  city  of  New  York, 

By  counsel. 

This  petition  was  accompanied  by  the  fol- 
lowing affidavit: 
State  of  Virginia — 

Roanoke  county,  to  wit: 

I,  P.  H.  Gibson,  agent  and  attorney  of 
the  Continental  Insurance  Company  of  the 
city  of  New  York,  do  solemnly  swear  that  I 
have  reason  to,  and  do  believe,  that  from 
prejudice  or  local  influence,  the  said  Con- 
tinental Insurance  Company  of  the  city  of 
New  York  will  not  be  able  to  obtain  justice 
in  the  circuit  court  of  Roanoke  county,  in 
the  suit  now  pending  in  said  court,  in 
which  Thomas  A.  Kasey  is  plaintiff,  and 
the  said  Continental  Insurance  Company  of 
the  city  of  New  York  is  defendant. 

P.  H.  Gibson. 

Subscribed  and  sworn  to  by  P.  H.  Gibson 
before  me,  F.  Johnston,  a  notary  public  for 
the  state  of  Virginia. 

Given  under  my  hand  this  Uth  day  of 
November,  1874. 

F.  Johnston,  N.  P. 

The  circuit  court  of  Roanoke  denied  the 
prayer  of  the  petition,  and  refused  to  order 
the  removal  of  the  case  to  the  circuit  court 
of  the  United  States.  To  this  ruling  of  the 
court  the  company  excepted,  and  obtained 
a  writ  of  error,  which  brings  up  the  ques- 
tion to  this  court. 

220  *There  was  a  judgment  in  the  court 
below    against    the   company   for  the 

sum  of  $4,950.S);  but  against  this  judgment 
no  other  error  is  assigned ;  and  the  whole 
case  here  turns  upon  the  single  question, 
whether  the  circuit  court  erred  in  refusing 
to  remove  the  cause,  upon  the  petition  of  the 
company  and  the  affidavit  of  its  agent  to 
the  circuit  court  of  the  United  States. 

The  solution  of  this  question  depends,  1st, 
upon  the  true  construction  to  be  given  to 
the  acts  of  congress  relating  to  the  removal 
of  causes  from  the  state  courts  to  the  United 
States  courts;  and,  2nd,  upon  the  effect  of 
the  statute  law  of  this  state  imposing  cer- 
tain conditions  and  requirements  upon  for- 
eign insurance  companies  doing  business 
in  this  state.  First,  as  to  the  true  con- 
struction to  be  given  to  acts  of  congress  in 
reference  to  the  removal  of  causes. 

This  motion  is  made  under  the  provision 
of  the  act  of  congress  approved  March  2, 
1867,  which  declares  that  in  a  controversy  be- 
tween a  citizen  of  a  state,  in  which  suit  is 
brought,  and  a  citizen  of  another  state, 
when  a  party  shall  make  and  file  an  affidavit 


'  stating  that  he  has  reason  to,  and  does  be- 
lieve, that  from  prejudice  or  local  infiaenoe 
he  will  not  be  able  to  obtain  instice  in  sock 

'  state  court,  may  at  any  time  before  final 
hearing  or  trial  of  the  suit  file  a  petitioo 
for  removal  of  the  suit  into  the  next  cironit 
court  of  the  United  States  for  the  district 
in  which  his  suit  is  pending.  And  tben 
declares,  that  upon  giving  certain  secnritj 
the  state  court  shall  proceed  no  farther  ia 
the  suit.  See  14  U.  S.  Stat,  at  I^amre  55fr-9L 
It  would  seem  sufficient  to  saj,  that  thii 
court  has  already  by  its  nnanimoas  jndi:- 
ment,  construed  this  act  of  congress  againit 
the  pretensions  of  the  appellant  in  this  case. 
In  Beery  v.  Irick,  22  Gratt.   489,  tiiis 

221  *court  construing  this  same  act  says: 
**The    question    we  have  to  ooosidcr 

is,  was  the  application  (for  removal  of  tbe 
case)  made  before  the  'final  hearing  or 
trial,'  within  the  meaning  and  intent  of  the 
statute?  The  word  'final'  in  the  act  applies 
to  and  qualifies. the  word  'hearing,'  and  not 
the  word  'trial. '    In  the  act  of  1866  the  laa- 

fuage  is  before  'trial  or  final  hearing.' 
he  transportation  of  the  words  in  the  ad 
of  1867  so  as  to  read,  'before  final  hearing 
or  trial'  was  probably  accidental  and  not 
affecting  nor  designed  to  affect  any  cfaangv 
in  the  meaning.  The  words  'final  hearing' 
are  ordinarily  applied  to  caaea  in  eqsitj, 
while  the  word  'trial'  is  applied  to  actios* 
at  law.  The  obvious  and  nnmistakable 
intention  of  the  statute  was  to  require  a 
party  desiring  a  removal  of  his  case,  to 
make  his  application  before  a  'trial'  xb 
actions  at  law,  and  before  a  final  faearinf 
in  suits  in  equity."  ♦  ♦  ♦  **it  certainly 
never  was  the  object  of  the  act  of  cunKr» 
to  provide  for  a  review  of  the  decisions  of 
a  state  court,  but  simply  for  the  exercise 
of  an  election  by  a  party  to  a  suit  in  a  state 
court,  to  transfer  it  to  another  oonrt  of 
original  jurisdiction  for  trial.  The  design 
manifestly  was  to  give  him  an  election  be> 
tween  two  tribunals,  not  to  give  him  a 
chance  at  t>oth.  Any  other  constmctioB 
would  be  to  confer  upon  the  federal  oonrts, 
whose  iurisdiction  is  carefully  limited  bj 
the  constitution  of  the  Unit«Hl  States,  an 
extraordinary  and  incongruous  appellate 
jurisdiction,  by  which  the  judgment  or  de- 
cree of  a  state  court  solemnly  pronounced 
in  a  case  where  it  had  the  undoubted  jnrit- 
diction,  could  be  reviewed,  reversed  and 
annulled  by  a  federal  court.  •  *  •  • 
Such  unprecedented  and  dangercms  jnrisdic- 
tion  in  the  federal  courts  will  never  be  rec- 
ognized by  this  court,  unless  the  very  letter 
of  the   law    imperatively   requires  it; 

222  and   unless  such  law,  *if    enacted  tj 
congress,    shall   be    declared    by   the 

supreme  court  of  the  United  States  to  be 
consonant  with  the  constitution  which  ex- 
pressly limits  the  jurisdiction  of  the  fed- 
eral courts." 

This  was  the  construction  of  the  act  of 
1867,  and  these  the  views  expressed  by  this 
court  in  1873,  in  my  opinion  in  Beery  v. 
Irick  and  Newton  v.  Bushong,  22  Gratt.  484. 

I  might  be  content  to  rest  this  case  ofMSS 
that  opinion,  but  that  the  able    ooonsel  lor 
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the  appellant,  in  an  argument  of  much 
leaxnainff,  has  called  upon  us  to  review  our 
opinion  in  that  case;  and  relies  especially 
upon  a  recent  decision  of  the  supreme  court 
ox  the  United  States;  Insurance  Company 
▼.  Morse,  20  Wall.  U.  S.  R.  445;  which  is 
certainly  adverse  to  our  construction  of  the 
act  of  1867. 

1?hat    decision,   adopting*   as   its   rule   of 
construction  the  literal  interpretation  of  the 
words  of  the  act,  declares  that  a  party  may 
at  amy  time  before  a  final  trial  remove  his 
case  upon  proper  affidavit  and  security.     He 
maT  take  his  chances  before  a  state  court; 
may  ^o  up  to  the  supreme  court  of  the  state, 
and  take  his  chances  there;  and  then,  after 
years  of  litigation  in  the  state  courts,  which 
have  the  unquestioned  jurisdiction   of  his 
case,  and  to  whose  jurisdiction  he  has  vol- 
untarily submitted,  may,  any  time  before  his 
case  IS  finally  tried,    remove  it  to  a  circuit 
court  of  the  TJnited    States.     Now,    while  I 
have  great  respect  for  the  decisions  of  the 
supreme  court  of  the  United  States,  and  the 
decisions  of  that  august  tribunal  are  always 
recognized  as  very    high   authority  in  this 
court,  I  cannot  follow  that  court  in  the  con- 
struction which  it  has  given    to  the   act  of 
congress    under    consideration.     Especially 
since  the   decisions   of  every  state  in   the 
Union    where  the   question  has  come 
223    up,  except  the  *state  of  Rhode  Island, 
has  given  a  different   construction  to 
the  act.     Certainly   the  supreme   courts   of 
the  states  of  Massachusetts,   Ohio,    Wiscon- 
sin, Maryland  and  Virginia  have  united  in 
declaring  that  the  application  for  removal 
of  a  case  to  the  circuit  court  of  the  United 
States  must  be  made  before   trial ;  and  that 
after  trial  is  had  in  a  state  court,  the  case 
cannot  be  removed.  See  Galpin  v.  Critchlow, 
112  Mass.    R.   339 ;  Home  I«if e  Ins.   Co.    v. 
Donn,   20   Ohio    State    R.    175;    Akerly   v. 
Vilas,  24  Wise.  R.  165 ;  Adams  Express  Co. 
V-  Frego,  35  Mayr.  R.  47;  Beery  v.  Irick,  22 
Gratt.  484. 

In  ascertaining  the  true  interpretation  of 
the  words  * 'before  final  hearing  or  trial" 
in  this  act,  we  may  properly  refer  to  the 
earlier  acts  of  congfress  on  the  subject  of 
removing  causes  from  the  state  courts  to 
the  circuit  courts  of  the  United  States,  as 
constituting  parts  of  one  judicial  system. 
Under  the  first  judiciary  a6t  of  the  United 
States,  where  the  removal  is  claimed  upon 
the  ground  that  the  defendant  is  an  alien 
or  citizen  of  another  state,  the  right  can 
only  be  exercised  *'at  the  time  of  entering 
his  appearance,"  and  not  '* afterwards," 
even  with  the  assent  of  the  state  court.  1 
U.  S.  Stat,  at  lyarge,  79;  Gibson  v.  lohn- 
son.  Pet.  C.  C.  44. 

So  under  act  of  congress  passed  during 
the  war  of  1812,  as  to  officers  civil  or  mili- 
tary, when  sued  in  a  state  court  for  acts 
done  by  virtue  of  such  office,  he  might  re- 
move the  case  to  the  United  States  court 
'*at  the  time  of  entering  his  appearance," 
3  U.  S.  Stat,  at  L#arge  198,  200,  396;  14 
Mass.  R.  412. 

So  also  the  right  of  removing  an  action 
pending  in   a  state  court  between  citizens 


of  the  same  state  claiming  lands  under 
grants  of  diflPerent  states,  must  be  exercised 
by  either  party    ** before  the  trial."     1  U. 

S.  Stat,  at  Large  80. 
224  *So  also  in  suits  against  revenue 
officers  brought  in  state  courts,  for 
acts  done  by  virtue  of  their  office,  the  case 
could  be  removed  **at  any  time  before  trial.  *  * 
4  U.  S.  Stat,  at  Large  633. 

So  also  by  the  act  of  congress  of  1863,  ch, 
81,  I  5,  in  a  suit  against  any  military  or 
civil  officer  for  acts  done  as  such,  he  might, 
**at  the  time  of  entering  his  appearance," 
remove  a  case  from  a  state  court  to  a  circuit 
court  of  the  United  States.  12  U.  S.  Stat, 
at  Large  756. 

So  also  by  act  of  1865,  it  was  declared  that 
the  right  of  removing  such  cases  Should  be 
exercised  "before  a  jury  is  empanelled  to 
try  the  same."  '    ' 

The  act  of  1866  provides  that,  under  its 
provisions,  a  cause  may  be  removed  *'at  any 
time  before  trial  or  final  hearing." 

Now  the  review  of  the  previous  legislation 
on  the  subject  shows  that  up  to  1867,  cer- 
tainly, there  was  no  authority  for  removing 
from  a  state  court  to  a  federal  court,  any 
case  whatever  in  which  a  trial  on' the  merits 
had  commenced.  • 

Now  the  question  is,  does  the'  act  of  1867,* 
by  simply  transposing  the  w^ord  **final," 
placing  it  before  the  word  trial,  as  well  as 
hearing,  so  as  to  make  it  read  "final  hear- 
ing or  trial,"  instead  of  * 'trial' and  final 
hearing,"  reverse  the  whole  policy  of  the 
law  as  plainly  declared  in  all  the  acts  of 
congress  on  the  subject  from*  1789  to  1866 
inclusive?  and  by  this  slight  transposition 
(accidental  no  doubt)  of  a  single  word, 
confer  upon  the  federal  courts  the  extensive, 
all-pervading  and  dangerous  Jurisdiction, 
which  would  constitute  the  federal  courts 
appellate  tribunals  to  the  state  courts.  I 
cannot  arrive  at  this  conclusion, 'ieven  if  I 
have  to  disregard  a  decision  of  the  supreme 
court  of  the  United  States.  I  prefer 
226  to  follow  the  ^decisions  of  the  state 
courts  (and  adhering  to'  my  former 
opinion  in  Newton  v.  Bushong,'  supra)  aid 
them  in  checking  the  modern  sj[)irit  now  so 
often  manifested,  in  which  the  United 
States  courts  are  stretching  out  their  hands 
to  grasp  the  jurisdiction  which  under  the 
constitution,  and  under  our  ancient  system 
of  jurisprudence,  belongs  exclusively  to  the 
state  courts. 

It  is  worthy  of  note,  in  considering  this 
question  of  construction  of  th^  act  of  1867, 
that  since  the  decision  of  the  supreme  court 
of  the  United  States  in  the  ca^e  of  Home 
Insurance  Co.  v.  Morse,  20  Wall.  445,  there 
has  been  a  significant  legislative  construc- 
tion by  congress  of  this  very  act:  In  1874 
there  was  a  codification  and  revision  of  the 
acts  of  congress — directed  to  be  published, 
when  completed,  under  the  direction  of  the 
secretary  of  state — and  when  promulgated 
by  him  to  be  accepted  as  the  Revised  Stat- 
utes of  the  United  States.  Accordingly  on 
the  2nd  of  Februarv  1875,  the  Hon.  Hamilton 
Fish,  Secretary  of  State,  issued  his  procla- 
mation,   certifying  the   * 'Revised    Statutes 
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of  the  TTnited  States  enacted  by  conf^ess  on 
the  22d  day  of  June  1874,  were  prepared, 
printed  and  published  according  to  the  pro- 
visions of  the  act  of  June  20th,  1674;"  and 
these  Revised  Statutes  are  now  accepted 
and  recogcnized  as  the  Code  of  Revised  Stat- 
ute ^li^the  United  States. 

In  these  Revised  Statutes,  p.  113,  congress 
has  adopted  the  act  of  1866,  and  not  the  act 
of  1867,  containing^  the  transposition  of  the 
word  ** final"  before  the  words  **trial  and 
hearing*,"  so  that  the  provision  of  the  act 
reads  as  follows:  ''Third.  When  the  suit  is 
between  a  citizen  of  the  state  in  which  it 
is  broufjfht,  and  the  citizen  of  another  state, 
it  may  be  so  removed  on  the  petition  of  the 
latter,     whether    he    be    plaintiff    or 

226  ""defendant,  filed  at  any  time  'before 
the  trial  or  final  hearing-'  of  the  suit ; 

if  before,  or  at  the  time  of  filing*  said  peti- 
tion, he  makes  and  files  in  said  state  court  an 
affidavit  stating  that  he  has  reason  to  be- 
lieve, and  does  believe,  that  from  prejudice 
or  local  influence  he  will  not  be  able  to 
obtain  iustice  in  such  state  court." 

It  will  thus  be  seen  that  the  revisers  of 
the  statutes  concur  in  opinion  with  this 
court  and  the  other  supreme  courts  of  the 
states,  ^here  the  question  has  been  consid- 
iered,  that  the  transposition  of  the  word 
"final"  in  the  act  of  1867,  was  merely  acci- 
<)<Hital;-aifd  that-the  true  construction  to  be 
given  to  the  act,  consonant .  with  all  the 
statute  law  theretofore  enacted,  and  with 
the  spirit  of  our  system  of  jurisprudence  is, 
that  the  application  for  removal  of  a  case 
from  a  state  court  to  a  federal  court  must 
be  made  before  the  trial  of  an  action  at  law, 
and  before  the  final  hearing  of  a  case  in 
equity. 

These  views  lead  me  confidentlv  to  the 
conclusion,  that  the  application  for  removal 
in  this  case  came  too  late,  and  that  the  cir- 
cuit court  of  Roanoke  was  not  in  error  in 
overruling  the  plaintiff's  motion. 

But  there  is  another  view  of  this  ques- 
tion, which,  though  not  raised  in  the  argu- 
ment of  this  case  here,  is  well  worthy  of 
consideration. 

The  question  is  this:  Is  the  plaintiff  (the 
Continental  Insurance  Company)  a  citizen 
of  another  state  in  the  meaning  of  the  act 
of  congress? 

I  am  aware  that  it  has  been  held  by  the 
supreme  court  of  the  United  States  that 
corporations  of  other  states  come  within  the 
purview  of  the  act.  That  is  the  general 
principle  from  which  I  express  no  dissent. 
But  here  is  a  New  York  corporation  doing 
business  in  the  state  of  Virginia  under  the 
conditions  and  limitations  prescribed  by 
our  statute.     One  of  these  conditions 

227  *is,  that  every  such   company,   before 
they  issue  policies  in  the  state,  shall 

deposit  with  the  treasurer  of  the  state  a 
certain  fund,  which  is  to  remain  intact  to 
.n^eet  .the4(^ses  of  citizens  insured  in  such 
comjpanies.  *  There  is  another  most  impor- 
tant condition  imposed  on  all  such  com- 
panies, to  wit :  2  20,  ch.  36,  Code  1873,  p. 
366:  "E^very  such  insurance  company  shall, 
by    a    written    power  of   attorney,   appoint 


some  citizen  of  this  commonwealth,  resideot 
therein,  its  agent  or  attorney,  who  sbaQ 
accept  service  of  all  lawful  process  against 
such  company  in  this  commonwealth,  and 
cause  an  appearance  to  be  entered  in  evcfy 
action  in  like  manner,  as  if  such  corporatioB 
had  existed  and  been  duly  served  under  pro- 
cess in  this  state." 

The  plain  object  of  that  provision  of  onr 
statute  is  to  give  to  our  citizens  the  priv- 
ilege of  suing  these  foreign  corporations  in 
the  courts  of  this  state. 

This  would  be,  in  the  last  dein^e,  a  fntik 
and  incongruous  provision  of  the  law  if  the 
privilege  to  sue  in  the  state  courts  is  to  be 
at  once  defeated,  if  the  corporation  as  soon 
as  -suit  is  brought  may  remove  the  canne  to 
another  and  foreign  jurisdiction.  Thtt 
would  defeat  the  very  object  of  the  statate. 

My  own  view  is  that  these  corporations 
are  placed  by  our  statute  on  precisely  the 
same  footing  quoad  hoc  as  the  home  cocpo- 
rations,  and  that  when  they  come  into  this 
state  and  accept  the  provisions  of  our  stat- 
ute law,  they  become  domiciled  here;  and 
as  to  all  contracts  and  obligations  made  and 
assumed  under  the  provisions  of  onr  lam, 
they  are  no  longer  citizens  of  another  state, 
but  are  subject  to  the  laws,  to  soe  and  be 
sued  as  citizens  of  this  state. 

The  Continental  Insurance  Compaaj, 
though  chartered  by  the  state  of  New  Toik, 
when  it  commences  business  in  this  state, 
and  complies  with  the  terms  of 
228  *the  statute  of  Virginia  by  makix« 
the  necessary  deposit  and  appointing 
an  agent  to  accept  process,  becomes,  as  to 
all  contracts  with  citizens  of  Virginia, 
domiciled  here;  and  in  contentions  witfa 
our  citizens  growing  out  of  policies  of  in- 
surance, must  sue  and  be  sued  in  oar  state 
courts ;  and  do  not  come  within  the  tenns 
or  spirit  of  the  act  of  congress  relating  to 
the  removal  of  cases  from  a  state  ooort  to  a 
federal. 

Upon  the  whole  I  am  for  a£Srming  the 
judgment  of  the  circuit  court  of  Roanoke. 

The  other  judges  concurred  in  the  opinion 
of  Christian  J. 

Judgment  affirmed. 


220        •Duerson's  Adnfi'or  v.  Alsop  &  als. 

January  Term,  1876,  Ridimond. 

I.  Creditor's  Bills— Prayer   for  Acoevat  Ib.«— 1%obc% 

a  creditor  files  a  bill  to  subject  the  personal  and 
real  estate  of  bis  deceased  debtor  to  the  paynieBt 
of  bis  debt,  saylnff  notbinff  of  other  creditors  tcc 
if  he  prays  that  the  administration  acooantBar 
be  settled,  that  an  account  of  all  debts  aad 
liabilities  of  the  estate  may  be  taken  and  tbeir 
priorities  fixed,  that  the  amount  and  value  of  Hie 
real  estate  may  be  ascertained,  and  that  all  otfeer 

^Creditor's  Bills— Prayer  for  Aooouot  ta.— In  Wil- 
liams y.  Newman.  98  Va.  724.  26  &  S.  Bep.  B.  tie 
court,  cltinff  the  principal  case,  said:  '*lt  is  weB 
settled  that  a  suit  in  chancery,  broovlit  by  mt 
creditor  aflrainst  the  estate  of  a  decedent,  altbooife 
filed  on  behalf  of  himself  only,  may.  by  decree  a*- 
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accoantB  and  orders  wbich  are  proper  may  1)e 
taken  and  made,  this  is  a  creditor's  bill. 
a.  Samr  aanwi  Dccieci  for  Aocouiit  undar.— Under 
SQcIi  a  prayer  a  decree  for  a  sreneral  acconnt  may 
be  made;  all  tbe  creditors  permitted  to  come  in 
and  prove  their  debts,  and  an  order  entered  stay- 
ing all  other  snits,  and  all  the  assets  administered 
In  the  one  suit 

3.  5«iDe— Under  Whose  Control.— Althouflrh  a  bill  is  in 
behalf  of  all  creditors,  it  is  yet  under  the  control 
of  the  party  brinfflnff  the  suit  at  least  nntll 
there  is  a  decree  for  an  acconnt.  And  if  his 
claim  is  proved  or  admitted,  and  the  executor  con- 
fesses assets,  the  plaintiff  may  at  the  hearing  have 
a  decree  for  payment,  and  he  is  not  compelled  to 
take  a  decree  for  an  account. 

4.  NogotloMe  Paper— Law  Applicable.- In  relation  to 
negotiable  paper,  the  rifhts  and  obligations  of  the 
parties  are  ffovemed  by  the  law  as  it  was  when  the 
contract  was  made,  and  not  by  the  law  as  it  was 
when  the  paper  becomes  payable. 

5.  Same  Statutory  Excuse,  durloff  War,  of  Dcmaiid, 
Proteat  and  Notlce.~The  ordinance  of  the  Virfirinia 
Convention  of  the  24th  of  June  1861,  dispensed  with 
demand,  protest  and  notice  upon  all  checks,  bills 
and  notes  payable  at  a  bank  located  in  any  city  or 
town.  if.  at  the  time  of  the  maturity  of  such  instru- 
ments, the  town  or  dty  was  occupied,  invested,  or 
access  thereto  interrupted,  by  the  public  enemy. 
By  an  act  of  the  legislature,  passed  on  the  10th  of 
May  1802,  this  ordinance  was  amended  so  as  to  re- 
quire notice  of  the  dishonor  of  the  bill  or  note  to  be 
dven  within  ten  days  after  the  removal  of  the 
obstruction  created  by  the  presence  of  the  enemy. 
A  note  was  made  and  endorsed  on  the   llth  of 

December  1861.  payable,  &c.  at  a  bank  in 
230  ^Fredericksburg  in  six  months.  When  it  fell 
due  the  town  of  Fredericksburg  was  in  pos- 
session of  the  United  States  forces;  but  they  left 
In  a  few  months  afterwards:  but  no  notice  of  non- 
payment was  given  at  any  time  to  the  endorsers. 
The  rights  and  obligations  of  the  parties  are  gov- 
erned by  the  ordinance  which  was  in  operation 
when  the  note  was  made  and  endorsed:  and  notice 
of  non-payment  was  not  necessary  to  bind  the 
endorsers. 
4.  Same— Holder  for  Value— Presumptioas.*— A  holder 
of  a  note  endorsed  for  the  accommodation  of  the 
maker,  which  fell  due  in  June  1868,  gives  no  notice 
that  he  holds  it  to  one  of  the  endorsers  who  died  in 
1888,  or  to  his  representative  until  1870,  makes  no 
effort  to  collect  it  from  the  maker,  though  down  to 
186B  he  was  able  to  pay  it,  and  died  insolvent  in 

yeninff  all  the  creditors  and  directing  the  statement 
of  proper  accounts,  be  converted  into  a  general 
creditor's  bill,  and  from  the  date  of  such  a  decree  it 
will  be  considered,  and  will  carry  with  it  all  the  in- 
cidents and  consequences  attending  the  filing  of  a 
technical  creditor's  bill."  See  also,  the  following 
caaes.  citing  the  principal  case  for  the  same  rule: 
Beverly  v.  Rhodes,  86  Va.  418,  10  S.  E.  Rep.  572;  Rice 
T.  Hartman.  84  Va.  252,  4  S.  £.  Rep.  621 :  The  Piedmont 
etc.,  Ca  V.  Maury.  75  Va.  510;  Hum  v.  Keller,  79  Va. 
418:  Carter  v.  Hampton,  77  Va.  637. 

•Negotiable  Notes— Holder  for  Value— Presunptlons. 
—Under  certain  circumstances  the  presumption  that 
the  holder  of  a  negotiable  note  is  a  holder  for  value 
fails,  and  the  burden  of  proof  shifts  upon  him  to 
show  that  he  is  such.  Bank  v.  Hatcher,  94  Va.  281. 
SO  S.  £.  Rep.  605,  citing  principal  case;  also.  Vathir  v. 
Zane,  6  Oratt.  246:  Wilson  v.  Lazief ,  11  Gratt.  477. 


1870;  and  waits  until  the  other  endorser  is  dead 
insolvent.  Under  these  circumstances  the  pre- 
sumption that  the  holder  of  a  note  is  a  holder  for 
value  fails,  and  he  must  show  that  he  gave  value 
for  it. 
7.  Same— Suit  oa—Partlea.—In  such  a  case,  in  a  suit  by 
the  holder  of  a  note  to  subject  the  estate  of  a 
deceased  endorser  to  satisfy  it,  the  representatives 
of  the  deceased  maker  and  of  another  endorser 
should  be  made  parties. 

In  January  1871,  John  T.  Alsop  instituted 
a  suit  in  equity  in  the  circuit  court  of 
Spotsylvania  county,  against  John  C.  Ciacin- 
mack,  administrator  of  Robert  C.  Duerson, 
deceased,  and  the  heirs  at  law  of  said 
Duerson,  to  subject  his  real  estate  to  tiie 
payment  of  a  debt  which  tiie  plaintiff 
claimed  to  be  due  to  him.  In  his  bill  he 
states,  that  on  the  llth  of  December  1861, 
at  the  town  of  Fredericksburg,  a  certain 
John  James  Chew  made  his  note  by  which 
he  promised  to  pay  six  months  after  date, 
to  the  order  of  George  F.  Chew  and  Robert 
C.  Duerson,  the  sum  of  nineteen  hundred 
dollars,  payable  and  negotiable  at  the  office 
of  discount  and  deposit  of  the  Bank  of  Vir- 
ginia at  Fredericksburg;  and  that  after- 
wards the  said  George  F.  Chew  and  Robert 
Duerson  endorsed  the  said  note  to  the  plain- 
tiff. That  the  said  note  was  not  paid  when 
it  fell  due,  and  that  the  town  of  Fredericks- 
burg was  then  in  the  possession  and 
231  occupation  of  the  troops  of  *the  United 
States,  by  reason  whereof,  under  the 
ordinance  of  the  convention  of  Virginia 
passed  on  the  24th  of  June  1861,  demand, 
protest  and  notice  of  non-payment  were  dis- 
pensed with,  and  the  endorsers  remained 
bound,  as  if  protest  and  notice  of  non-pay- 
ment had  been  given.  That  both  plaintiff 
and  Duerson  resided  outside  of  the  town  of 
Fredericksburg  when  the  note  fell  due,  and 
all  access  to  the  town  was  cut  off  bv  the 
federal  troops. 

The  plaintiff  further  charges,  that  there 
is  not  personal  property  belonging  to  Duer- 
son *s  estate  in  the  hands  of  his  administra- 
tor or  under  his  control,  sufficient  to  satisfy 
the  principal  and  interest  of  said  note,  no 
part  of  which  has  been  paid  to  the  plaintiff; 
and  therefore  he  is  compelled  to  seek  the 
aid  of  a  court  of  equity,  to  subject  thfisreal 
estate  of  said  Duerson  to  the  payment  of 
said  note. 

The  prayer  of  the  bill  is  that  tbe  admin- 
istration account  may  be  settled;  that  an 
account  of  all  debts  and  liabilities  of  said 
estate  mav  be  taken  and  the  priorities  fixed ; 
that  the  amount  and  value  of  the  real  estate 
may  be  ascertained;  and  that  all  other  ac- 
counts and  orders  which  are  proper  in  the 
cause  may  be  taken  and  made,  that  the  real 
estate  of  which  Duerson  was  possessed  at  his 
death  may  be  sold,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  the  debt  due 
the  plaintiff;  and  for  general  relief. 

The  plaintiff  filed  the  note  as  an  exhibit 
with  his  bill.  It  is  in  the  usual  form,  signed 
by  John  James  Chew  endorsed  by  George 
F.  Chew  and  Robert  C.  Duerson,  and  at  the 
foot  is  Cr.  Dr.     G.  F.  C.     R.  C.  D. 
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Cammaok,  the  administrator  of  Duerson* 
demurred  to  the  bill  for  want  of  equity,  and 
also  answered.     He   says  Duerson   died  in 
1863,  and  his  widow  qualified  as  his  admin- 
istratrix in  August  of  that  year,   and 

232  proceeded  *to  administer  the  assets  of 
his  estate  until  her  death  in  1865 ;  and 

in  October  of  that  year  respondent  qualified 
as  administrator  de  bonis  non  of  said  estate. 
That  thouig^h  plaintiff  lived  near  Fredericks- 
burg-, and  went  to  that  town  nearly  every 
week  of  his  life,  he  never  made  any  claim 
against  Duerson  in  his  lifetime,  or  against 
his  estate  during  the  lifetime  of  his  admin- 
istratrix. That  though  he  is  well  acquainted 
with  plaintiff,  respondent  never  heard  of 
this  claim  until  the  latter  part  of  December 
1870,  when  he  received  a  letter  from  plain- 
tiff's attorneys  informing  him  that  they 
had  been  retained  to  bring  a  suit  upon  the 
note.  He  knows  nothing  of  the  facts,  and 
calls  fdf"  proof:  Insists  it  was  the  duty  of 
the  plaintiff  to  give  notice  of  the  non-pay- 
ment of  the  note  directly  the  United  States 
troops  ceased  to  occupy  the  town,  which 
occurred  in  August  1862,  very  soon  after  the 
note  fell  due,  and  there  was  no  obstacle 
thereafter  to  free  communication  by  mail 
or  otherW-ise  to  and  from  said  bank,  and 
between  all  the  parties  to  said  note ;  yet  the 
plaintiff  did  not  then  or  afterwards  make 
demand '  of  payment  of  said  note  at  said 
office  of  discount  and  deposit  of  said  bank, 
nor  give  notice  of  non-payment  to  said  en- 
dorsers or  their  personal  representatives. 
He  insists  that  the  ordinance  of  the  Vir- 
ginia convention,  dispensing  with  demand 
and  notice  of  non-payment  in  the  cases 
specified,  was  unconstitutional;  that  after 
the  evacuation  of  the  town  of  Fredericks- 
burg, demand  of  payment  should  have  been 
made,  and  notice  of  protest  for  non-payment 
given;  that  the  permanent  residence  of 
Duerson  was  in  the  town,  and  his  family 
remained  there,  so  that  notice  through  the 
post  office  was  neither  necessary  nor  proper, 
but  should  have  been  left  at  his  residence; 
and  that  long  t>efore  the  note  fell  due,  viz. : 
on  the  16th  of  May,  1862,    an  act  was 

233  passed    by    the    general   assembly  *of 
Virginia  amending  and  re-enacting  the 

said  ordinance,  by  virtue  of  which  Duerson 
could  not  be  held  bound  as  endorser  of  said 
note,  unless  notice  of  dishonor  had  been 
given  within  ten  days  after  the  evacuation 
of  the  town  of  Fredericksburg  by  the  United 
States  forces. 

The  respondent  denied  that  there  was  no 
personal  estate  of  Duerson  sufficient  to  sat- 
isfy all  legal  and  just  claims  against  said 
estate.  It  was  true  these  assets  consisted 
mainly  of  choses  in  action ;  but  upon  these 
judgments  had  been  recovered ;  and  most  of 
them  were  regarded  as  perfectly  solvent; 
and  these  solvent  assets,  when  realized,  as 
to  which  there  was  no  reasonable  doubt, 
were  more  than  sufficient  to  satisfy  every 
demand  against  the  estate,  so  far  as  re- 
spondent knew  or  believed. 

The  defendant  further  relied  on  the  g^eat 
delay  of  the  plaintiff  in  setting  up  his 
claim,  and  his  neglect  in  either  attempting 


to  obtain  payment  of  the  note  from  tlte 
maker  John  James  Chew,  who  was  poiaeMgd 
of  a  considerable  property  dnring  and  for 
some  time  after  the  war  and  who  lived  mitil 
1870,  or  to  give  to  the  endorsers  or  their 
representatives,  any  notice  of  the  cUis. 
And  then  after  Duerson  bad  been  dead  lor 
years,  and  both  the  Chews  were  dead  and 
their  estates  insolvent,  after  the  death  ot 
all  the  parties  to  the  note,  and  when  there 
was  no  one  living  except  the  plaintiff  to 
explain  his  strange  delay  he  aaaerts  this 
stale  demand  against  the  estate  of  respoad- 
ent's  intestate. 

The  parties  agreed  certain  facts  whieli 
were  admitted  as  evidence.  It  appears  that 
the  maker  and  both  the  endorsers  of  the 
note  lived  in  Fredericksbur^i^  when  it  was 
made;    and  that    the   plaintiff  Alaop  lived 

about  eight  miles  from  the  town,  and 
234    has  resided  *at  the  same   place  ever 

since.  The  note  was  an  acconunoda- 
tion  note  endorsed  for  the  benefit  of  the 
maker,  and  was  never  deposited  in  bank;  aad 
no  demand  of  payment  or  notice  of  noo-paj- 
ment  was  given  at  its  maturity.  That  the 
town  of  Fredericksburg  was  occupied  by  the 
federal  troops  on  the  18th  of  AprU  186Z,  aad 
was  evacuated  on  the  30th  of  Angnst  1861 
That  the  maker  John  J.  Chew,  and  Geacft 
F.  Chew,  one  of  the  endorsers,  remained  in 
the  town  during  said  occupation:  Dneraoa, 
who  was  sheriff  of  the  county  of  Spotsyl- 
vania, left  his  residence  on  the  apprxiacfa  of 
said  troops,  but  remained  in  said  coantj 
and  Ivouisa  during  said  occnpancj,  and 
shortly  after  said  evacuation  returned  to  his 
residence  in  Fredericksburg,  where  his 
family  had  remained  all  the  time.  Bott 
Duerson  and  Alsop  were  within  the  Coo- 
federate  lines  during  said  occupation.  Dacr- 
son  died  in  1863:  his  widow  qualified  as 
his  administratrix  on  the  13th  of  August  of 
1863;  and  she  died  in  1865;  and  Cammack 
qualified  on  the  12th  of  October  1865.  He 
then  resided,  and  still  resides,  in  the  oonnty 
of  I^uisa.  That  Alsop  lived  in  the  oounty 
of  Spotsylvania,  and  that  the  military  Unes 
lay  between  his  house  and  the  town. 

It  further  appeared  that  John  J.  Chew, 
the  maker  of  the  note,  owned  real  estate  and 
slaves,  and  that  he  paid  in  1866  and  1868 
debts  amounting  to  upwards  of  $5,000;  he 
died  in  January  1870,  and  his  estate  was 
insolvent.  And  there  was  no  proof  that 
Duerson  or  his  representatives  had  ever 
heard  that  the  note  was  unpaid ;  and  it  was 
admitted  that  Cammack  never  heard  of  the 
note  until  the  receipt  of  the  letter  of  the 
plaintiff's  counsel. 

The  cause  came  on  to  be  heard  upon  tiw 
12th  of  June  1871,  when  the  oooft 
236  overruled  the  demurrer  to  the  bill, 
and  decreed  that  Cammack  out  of  the 
assets,  &c, ,  should  pay  to  the  plaintiff  the 
sum  of  $1,900,  with  interest  thereon  fron 
the  14th  of  June  1862,  and  his  costs.  And 
liberty  was  reserved  to  the  plaintiff  to  pn»* 
ceed  against  the  real  estate  in  the  bill  mcu- 
tioned,  if  this  should  t>ecome  necessaiy. 
From  this  decree  Duerson 's  adm*or  appHei. 
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to  a  judge  of  this  court  for  an  appeal ;  which 
iras  allowed. 

Wtn.  Green  and  F.  V.  Winston,  for  the 
appellant. 

Marye  &  Fitzhusrh,  for  the  appellee. 

Staples  J.  Before  considering  the  main 
question  arising  in  this  case,  it  is  proper 
to  notice  a  preliminary  objection  to  the 
jurisdiction  of  the  court.  It  is  insisted,  that 
this  is  a  single  creditor's  bill,  brought  to 
enforce  a  legal  demand,  as  to  which  there 
is  no  obstacle  in  the  way  of  a  recovery  and 
relief  in  a  court  of  law. 

The  bill  alleges  there  is  not  personal 
property  belonging  to  Duerson's  estate,  in 
the  hands  of  his  administrator  or  under  his 
control,  sufficient  to  satisfy  the  debt  claimed 
by  the  appellee,  and  it  asks  for  a  decree 
subjecting  the  real  estate  in  the  possession 
of  the  heirs  to  sale  for  that  purpose.  It 
further  asks,  that  the  administration  ac- 
count may  be  settled;  that  an  account  of 
all  the  debts  and  liabilities  of  the  estate 
may  be  taken,  and  their  priorities  fixed; 
and  that  all  other  accounts  and  orders  which 
are  proper  in  the  cause  may  be  taken  and 
made. 

Under  this  prayer  a  decree  for  a  general 
account  may  be  entered,  all  the  creditors 
permitted  to  come  in  and  prove  their  debts, 
an  order  entered  staying  all  other  suits, 
and  all  the  assets  administered  in  the 
230  one  *suit.  The  bill  is  therefore  sub- 
stantially a  creditors'  bill,  although  it 
does  not  profess  to  be  filed  in  behalf  of  all 
the  creditors  of  the  decedent. 

Whatever  doubt  there  may  be  as  to  the 
right  of  a  single  creditor  at  large  to  bring 
a  suit  in  a  court  of  equity  for  an  account  of 
assets  and  the  payment  of  his  debt,  there 
is  no  difficulty  as  to  the  jurisdiction  where 
the  bill  is  filed  in  behalf  of  the  complainant 
and  all  other  creditors  who  may  come  in  and 
prove  their  claims.  Poindexter's  ex'ors  v. 
Green's  ex'ors,  6  Leigh  504;  Wilkins  v. 
Finch,  adm'r.  Philips  Eq.  355.  Upon  such 
a  bill  a  general  account  of  the  assets  is  or- 
dered, the  priority  of  debts  and  liens  ascer- 
tained and  settled,  multiplicity  of  suits 
avoided,  and  final  and  complete  relief  ad- 
ministered. 

Although  the  bill  in  such  case  is  in  behalf 
of  all  the  creditors,  it  is  yet  under  the  con- 
trol of  the  party  bringing  it,  at  least  until 
there  is  a  decree  for  an  account.  If  his 
claim  is  proved  or  admitted,  and  the  execu- 
tor confesses  assets,  the  plaintiff  may  at  the 
hearing  have  a  decree  for  payment,  and  he 
is  not  compelled  to  take  a  decree  for  an 
account.  Daniel  Ch.  Prac.  236;  Adams 
Equity  257,  258. 

In  this^  case  the  administrator  admits 
assets  under  his  control  sufficient  to  pay  all 
the  liabilities  of  the  estate.  They  consist, 
however,  almost  entirely  of  choses  in  action 
npon  which  judgments  have  been  recovered. 
If  the  appellee  had  sued  at  law  a  recovery 
there  would  not  have  ^.vailed  him,  as  no 
execution  could  have  been  levied  upon  such 
choses  in  action. 


At  the  time  of  filing  the  bill,  the  appellee 
could  not  know  the  precise  condition  of  the 
estate,  the  nature  and  extent  of  its  liabil- 
ities. He  had  therefore  a  right  to  file  his 
bill  asking  a  discovery  of  assets  and  an  ac- 
count.     The    administrator     having 

237  confessed  assets  sufficient  *when  col- 
lected to  satisfy  the  appellee's  demand, 

it  was  the  privilege  of  the  latter  to  waive 
the  account,  and  take  a  decree  for  payment 
out  of  these  assets,  with  a  right  to  apply  to 
the  court  for  any  additional  relief  which 
might  become  necessary.  In  all  this  the 
proceeding  was  in  conformity  with  the 
practice  and  the  established  doctrine  of 
the  equity  courts. 

The  main  question  in  this  case  is,  whether 
the  rights  and  obligations  of  the  parties  are 
governed  by  the  ordinance  of  the  Virginia 
convention  adopted  on  the  24th  of  June  1861, 
or  by  an  act  of  the  legislature  passed  on 
the  16th  of  May  1862,  amendatory  of  the 
provisions  of  the  ordinance. 

The  effect  of  the  ordinance  was  to  dis- 
pense entirely  with  demand,  protest  and 
notice  upon  all  checks,  bills  and  notes  pay- 
able at  a  bank  located  in  any  city  or  town, 
if  at  the  time  of  the  maturity  of  such  in- 
struments the  town  or  city  was  occupied, 
invested,  or  access  thereto  interrupted  by 
the  public  enemy. 

The  effect  of  the  act  of  the  legislature,  on 
the  other  hand,  was  to  require  notice  of 
dishonor  of  the  bill  or  note  to  be  given 
within  ten  days  after  the  removal  of  the 
obstruction  created  by  the  presence  of  the 
enemy. 

The  note,  which  is  the  subject  of  contro- 
versy, was  made  on  the  10th  of  December 
1861,  whilst  the  ordinance  was  in  force.  It 
fell  due  on  the  10th  June  1862,  after  the 
ordinance  had  ceased  to  operate,  and  whilst 
the  act  of  May  1862  was  in  full  force.  At 
the  time  of  the  maturity  of  the  note  the 
town  of  Fredericksburg  was  in  possession 
of  the  federal  forces,  and  consequently  no 
demand  was  ever  made,  or  notice  given  of 
the  dishonor  of  the  note.  Under  this  state 
of  facts,  if  the  ordinance  of  the  convention 
controls  the  rights  of  the  parties,  the  holder 
of  the  note  is  entitled  to  recover,  notwith- 
standing the  failure  to  make  demand 

238  and  give  ^notice  of  non-payment.     If 
the  act  of  Mav  1862  governs,    the  in- 

dorsers  are  discharged  by  reason  of  the 
failure  of  the  holder  to  comply  with  the 
provisions  of  that  act. 

This  question  is  to  be  solved  by  deter- 
mining whether  demand  and  notice  are 
regulated  by  the  laws  in  force  when  the  en- 
dorsement is  made,  or  by  those  in  force  at 
the  time  of  the  maturity  of  the  note.  The 
learned  counsel  for  the  appellant  maintains 
that  the  proceedings  to  be  taken  upon  the 
dishonor  of  a  negotiable  note,  with  a  view 
to  fix  with  liability  the  indorsers,  is  the 
law  of  the  place,  and  the  time  when  and 
where  such  dishonor  takes  place.  In  sup- 
port of  this  proposition  much  reliance  is 
placed  upon  two  cases.  One  of  these  is 
Barlow  v.  Gregory,  reported  in  31  Conn.  R. 
261.     It    was  there  held,    that  a  statute  es- 
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tablishing  a  leg^al  holiday  was  applicable  to 
antecedent  transactions,  and  did  not  impair 
the  obligation  of  the  contract,  althoug-h  the 
eflPect  might  be  to  exclude  one  of  the  days 
of  g^ace  to  which  the  maker  of  a  negotiable 
note  was  entitled.  This  decision  was  placed 
mainly  upon  the  ground,  that  laws  estab- 
lishing legal  holidays  are  in  the  nature  of 
police  regulations,  and  may  be  sustained 
upon  the  score  of  public  health  and  moral- 
ity ;  that  days  of  g^ace  constitute  no  part  of 
the  original  contract,  but  are  mere  matters 
of  indulfirence  granted  the  debtor,  in  regard 
to  which  the  parties  have  made  no  stipula- 
tion; and' further,  that  in  looking  forward 
to  the  time  of  payment,  the  parties  are  re- 
quired to  have  respect  to  the  general  holi- 
days which  may  then  be  established,  and 
they  are  presumed  to  contract  with  reference 
to  the  custom  of  observing  such  holidays. 

Now  what  is  said  by  the  learned  court 
with  respect  to  the  allowance  of  days 
239  of  grace,  as  a  mere  matter  of  *f avor  to 
the  debtor,  is  undoubtedly  correct ;  but 
when  it  is  asserted  that  the  parties  have 
made  no  stipulation  with  reference  to  days 
of  grace,  the  proposition  is  not  sustained 
by  the  authorities.  On  the  contrary,  noth- 
ing is  better  settled  than  that  the  usage  in 
regard  to  the  allowance  of  days  of  grace, 
prevailing  at  the  place  of  payment,  is  a 
part  of  the  contract.  Jones  v.  Fales,  4 
Mass.  R.  245;  Planters  Bank  v.  Markham, 
9  How.  Miss.  405;  Mills  v.  Bank  of  the 
United  States,  11  Wheat.  431;  Ogden  v. 
Saunders,  12  Wheat.  R.  213,  342;  Story  on 
Prom.  Notes,  sec.  215,  note. 

Be  this  as  it  may,  the  Connecticut  court 
having  reached  the  conclusion  that  the  al- 
lowance of  days  of  g^ace  is  no  part  of  the 
original  contract,  it  could  of  course  have  no 
difficulty  in  arriving  at  the  further  conclu- 
sion, that  one  of  these  days  might  be 
excluded  from  the  computation  by  the  oc- 
currence of  a  legal  holiday,  established 
even  after  the  execution  of  the  note. 

But  the  court  does  not  say,  that  demand 
and  notice,  and  the  circumstances  under 
which  they  may  be  required  or  dispensed 
with,  are  not  incidents  of  the  original  con- 
tract, or  that  they  are  governed  by  the  laws 
in  force  when  the  notes  become  payable, 
or  that  the  parties  are  presumed  to  contract 
with  reference  to  such  laws.  The  decision 
is  confined  to  the  narrow  ground,  that  as 
the  observance  of  holidays  tends  to  the 
preservation  of  public  health  and  morals, 
the  parties  in  making  their  contract  are  re- 
quired to  have  respect  to  such  as  may  from 
time  to  time  be  established  by  law.  Thus 
restricted,  there  is  perhaps  no  particular 
objection  to  the  dictum  laid  down  by  the 
supreme  court  of  Connecticut. 

The  other  case  cited  by  the  learned  coun- 
sel is  that  of  Rouquette  v.  Overman,  decided 
by  the  court  of  queen's    bench,  and  found 

in  the  Law  Reports  1875,  10  Queen's 
240    »Bench  L.    R.    525.     The   action   was 

upon  a  foreign  bill  of  exchange,  drawn 
and  endorsed  in  England,  upon  a  house  in 
Paris,    and   accepted   there.     The   national 


assembly  of  France  having  by  varioos  de- 
crees or  orders  extended  the  time  of  pay- 
ment upon  bills  of  exchange  in  oonaeqncsoe 
of  the  existence  of  the  German  war,  tlie 
bill  in  controversy  was  not  protested,  nor 
was  notice  given  of  its  dishonor  aotil  tiie 
expiration  of  the  time  fixed  by  the  legisla- 
tive decree.  The  question  before  the  ooort 
was,  whether  the  indorser,  residing  n 
England,  was  bound  by  the  law  of  France 
made  after  the  date  of  his  indorsement,  or 
must  be  discharged  by  the  failure  to  make 
protest  and  give  notice  at  the  matitrity  of 
the  note.  It  was  held  that  the  indorser  was 
not  discharged.  Chief  Justice  Cockbnra, 
in  delivering  the  opinion  of  the  coort,  sets 
out  with  the  concession,  that  alrbonirh  tioe 
of  payment  is  the  essence  of  the  contract, 
it  was  competent  for  the  sovereign  power 
of  France  to  change  or  extend  it  at  its 
pleasure,  so  far,  at  least,  as  subjects  of  thai 
country  were  concerned.  He  then  procccdi 
to  show,  that  as  the  holder  of  the  hill  coald 
not  be  required  to  present  it  to  the  acceptor 
for  payment  until  it  became  legally  payatde 
according  to  the  law  of  the  place  where  pay- 
able, so  he  could  not  be  required  to  give 
notice  of  dishonor  until  payment  had  bees 
legally  demanded  of  the  acceptor  and  re- 
fused. And  *as  the  acceptor  resided  ia 
France,  and  as  according  to  the  law  of  that 
country  payment  could  not  be  legally  de- 
manded of  him  until  the  day  fixed  l>y  die 
legislative  decree,  there  could  of  conrae  be 
no  protest  and  no  notice  given  the  indorser 
until  then. 

Now  it  is  very  clear,  that  no  snch  case  as 
this  could  have  arisen  in  Virginia  since 
the  adoption  of  the  federal  constitntioa; 
for  the  obvious  reason  that  a  iav 
241  ^changing  the  time  of  payment  fixed 
by  the  parties  would  be  treated  as  a 
law  impairing  the  obligation  of  the  con- 
tract. And  yet  the  acknowledged  power  ia 
the  government  of  France  to  pass  such  a 
law  was  the  basis  upon  which  the  entire 
argument  of  the  learned  judge  was  foanded. 
He  did  not  maintain  that  the  indorser  bad 
contracted  with  reference  to  some  new  law 
which  might  be  in  operation  when  the  bin 
matured.  The  decision  is  based  upon  the 
idea,  chiefly,  that  as  the  liability  of  the 
indorser  is  to  be  measured  by  that  of  the 
acceptor  whose  surety  he  is,  it  followed  that 
an  indorser  residing  in  England  might  be 
reached  by  a  law  of  France  through  the 
medium  of  the  acceptor  who  resided  is 
France. 

It  will  be  seen  from  this  simple  state- 
ment, I  am  not  called  on  to  controvert  the 
decision  of  the  queen's  bench  or  the  reasoo- 
ing  upon  which  it  is  based. 

It  is  worthy  of  observation,  however,  that 
the  decision  is  in  direct  conflict  with  that 
of  the  supreme  court  of  the  United  States 
in  the  case  of  Musson  v.  Lrake,  4  How.  0. 
S.  R.  262. 

The  great  question  in  that  case  was 
whether  the  contract  between  the  holder 
and  indorser  was  to  be  governed  by  the  law 
of  lyouisiana,  where  the  bill  was  payable, 
or  by  the  law  of  Mississippi,   where   it  was 
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drawn  and  indorsed.  The  supreme  court  of 
the  United  States,  after  stating^  the  propo- 
sition, that  due  presentment  of  a  foreign 
bill  of  ezchani^e  to  the  drawee,  protest  and 
notice  are  conditions  entering  into  and 
making  a  part  of  the  contract  t>etween  the 
I>artie8,  and  that  the  law  imposes  the  per- 
formance of  them  upon  the  holder  as  condi- 
tions precedent  to  the  liability  of  the  in- 
dorser — say,  "The  acceptors  resided  at  New 
Orleans :  they  became  parties  to  the  bill  by 
accepting  it  there.     So  far,  therefore, 

242  as   their   liabilities  *were  concerned, 
they    were   governed   by    the   law  of 

Loniniana.  But  the  drawer  and  indorsers 
resided  in  Mississippi :  the  bill  was  drawn 
and  indorsed  there,  and  their  liabilities,  if 
any,  occurred  there.  The  undertaking  of 
the  defendant  was,  that  the  drawee  should 
pay  the  bill ;  that  if  the  holder  after  due 
diligence  failed  to  obtain  payment  from 
them,  he  would  pay  it,  with  interest  and 
damages.  This  part  of  the  contract  was, 
by  the  agreement  of  the  parties,  to  t>e  per- 
formed in  Mississippi,  where  the  suit  was 
brought.  The  construction  of  the  contract, 
and  the  diligence  necessary  to  be  used  by 
the  plaintiffs,  to  entitle  them  to  a  recovery, 
mnst  therefore  be  governed  by  the  laws  of 
the  latter  state.  The  laws  of  Louisiana 
oould  not  affect  the  contract  of  the  parties 
residing  in  Mississippi."  In  support  of 
this  view  numerous  cases  are  cited  by  the 
learned  judge  delivering  the  opinion. 

The  questions  arising  in  the  two  cases 
just  cited  have  been  the  prolific  source  of 
controversy  among  judges  and  writers  on 
commercial  law  in  every  country  where  that 
law  is  recognized.  That  controversy  does 
not,  however,  turn  upon  the  question 
whether  the  rights  and  liabilities  of  the 
parties  are  governed  by  laws  in  force  when 
the  indorsement  is  made,  or  by  those  in 
force  when  the  bill  matures.  The  real 
point  of  contention  is,  whether  the  contract 
of  the  indorser  is  to  be  considered  as  made 
with  reference  to  the  law  of  the  place  where 
the  indorsement  takes  place,  or  with  refer- 
ence to  the  law  of  the  place  where  the  note 
or  bill  is  to  be  paid.  But  whichsoever  it 
may  be.  whether  the  law  of  the  place  of 
indorsement  or  the  law  of  the  place  of  pay- 
ment is  to  govern,  the  rights  and  obliga- 
tions are  to  be  determined  by  existing  laws, 
the  laws  in  force  when  the  contract  is 
made.     It  is  with  reference  to  these  the 

243  parties  are  presumed  to  contract,  *and 
not  with  reference  to  some  future  laws 

of  which  they  can  know  nothing. 

Wherever  the  law  merchant  prevails,  de- 
mand and  notice  are  incidents  of  the  con- 
tract of  indorsement;  they  are  conditions 
precedent  to  a  right  of  recovery  on  the  bill 
or  note.  This  position  is  sustained  by 
abundant  authority. 

In  Rothschild  v.  Currie,  41  Eng.  Com. 
L#aw  R.  43,  a  case  much  relied  on  in  the 
argument,  lyord  Denman,  chief  justice, 
said:  **Is  then  notice  of  the  dishonor  parcel 
of  the  contract?  The  manner  in  which  by 
the  165th  section  it  is  connected   with  the 


citation  in  judgment  would  at  first  raise  an 
impression  that  it  was  not,  but  only  a  step 
in  the  remedy  at  law;  but,  upon  considera- 
tion, we  think  it  is  parcel  of  the  contract. 
The  indorser  contracts  to  pay  the  bill,  not 
primarily  or  absolutely,  but  on  two  condi- 
tions: one,  the  dishonor  by  the  drawee  or 
acceptor;  the  other,  the  due  notification  to 
him  of  such  dishonor."  This,  it  will  be 
conceded,  is  very  high  authority.  The  au- 
thority of  the  case  has  been  questioned  in 
other  respects,  but  the  soundness  of  the 
view  just  stated  has  not  been  expressly 
denied  by  any  case  I  have  seen.  See  also 
Berry  v.  Robinson,  9  John.  R.  121;  Aymar 
V.  Sheldon,  12  Wend.  R.  439;  Story's  Con- 
flict of  I^aws,  sec.  360;  1  Rob.  Prac.  79; 
Williams  v.  Wade,  1  Mete.  R.  82;  Short  ft 
Co.  V.  Trabue  A  Co.,  4  Mete.  R.  299. 

In  Ogden  v.  Saunders,  12  Wheat.  R.  213» 
341,  Chief  Justice  Marshall,  speaking  with 
reference  to  the  drawer  of  a  bill  of  exchange 
— and  the  remark  is  equally  applicable  to 
the  indorser— said,  he  ought  to  have  notice 
that  his  bill  is  dishonored,  because  this 
notice  enables  him  to  take  measures  for  his 
own  security.  It  is  reasonable  that  he 
should  stipulate  for  this  notice  and  the  law 
presumes  that  he  did  stipulate  for  it.'* 
244  *But  if  the  argument  made  here  in 
behalf  of  the  appellant  be  sound, 
while  the  indorser  stipulates  for  notice  as 
a  measure  essential  to  his  security,  he  at 
the  same  time  agrees  that  he  will  dispense 
with  it  provided  the  legislature  (as  has  been 
done  in  one  of  the  states)  abolishes  the  law 
merchant  before  the  maturity  of  the  bill  or 
note.  And  so  the  holder  agrees  that  he  will 
make  demand  of  payment  and  srive  due 
notice  of  the  dishonor;  but  it  is  said  he  at 
the  same  time  impliedly  agrees  to  do  some 
other  act  if  the  legislature  should,  in  the 
meantime,  require  it:  what  it  is  of  course 
is  wholly  unknown  to  him.  What  confidence 
can  be  placed  in  negotiable  instruments 
clogged  with  conditions  of  this  character? 
The  great  value  of  these  securities  is,  that 
they  are  governed  by  well  established  rules 
of  law  recognized  throughout  the  commer- 
cial world,  and  well  understood  by  the  par- 
ties at  the  time  of  assuming  their  respective 
liabilities. 

It  is  no  answer  to  this  view  to  say,  that 
such  changes  will  be  rarely  made  in  the 
law,  so  as  to  affect  antecedent  contracts. 
The  mere  recognition  of  such  a  doctrine 
will  be  mischievous  in  the  extreme.  Ex- 
perience attests  that  laws  materially  affect- 
ing vested  rights  are  not  unfrequently 
passed  through  legislative  bodies  without 
discussion  or  even  suspicion  of  their  nature 
and  effect.  In  cases  of  negotiable  securi- 
ties, the  inducements  to  such  legislation 
would  be  peculiarly  great.  Under  the  oper- 
ation of  a  statute  imposing  new  duties  in 
regard  to  demand  and  notice,  of  which  par- 
ties in  distant  states  can  know  nothing, 
securities  to  the  amount  of  millions  may  be 
rendered  absolutely  worthless.  In  all  other 
transactions  mankind  are  presumed  to  con- 
tract with  reference  to  existing  laws.  In 
the   language   of   a    distinguished   writer. 
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''These  are  necessarily  referred  to  in 
246    all  contracts,   and  forming^  a  ""part  of 

them  as  the  measure  of  the  obligation 
to  perform,  by  one  party,  and  the  rights 
acquired  by  the  other.'*  Cooley  on  Con. 
Limitation  284 ;  Sherrill  v.  Hopkins,  1  Cow. 
R.  103,  107;  Don  v.  Lippmann,  6  Clark  & 
Fin.  R.  1-13;  Homestead  cases,  22  Gratt. 
266. 

There  is  no  valid  reason  why  a  different 
rule  should  be  accepted  with  respect  to  ne- 
g-otiable  instruments.  On  the  contrary, 
every  consideration  of  sound  policy  requires 
that  the  principle  should  be  applied  in  its 
utmost  rigor  to  these  securities. 

The  case  in  hand  strongly  exemplifies 
these  views.  The  ordinance  of  the  conven- 
tion, already  mentioned,  provides,  that 
where  any  city  or  town,  in  which  a  bank  is 
located,  shall  be  occupied  by  the  public 
enemy,  the  parties  to  negotiable  paper  pay- 
able in  such  town  or  city  shall  remain 
bound  after  the  maturity  of  the  paper, 
without  demand,  notice  or  protest,  as  if 
they  had  been  regularly  made  or  given. 
Parties  making  or  indorsing  notes  or  bills, 
after  this  ordinance  went  into  operation, 
are  presumed  to  know  of  its  existence. 
They  are  supposed  to  contract  with  direct 
reference  to  its  provisions.  It  entered  into 
and  became  an  essential  element  of  the  con- 
tract. It  is  as  if  the  indorser  had  agreed 
in  writing  with  the  holder,  that  in  the  con- 
tingency mentioned  he  would  waive  demand, 
protest  and  notice.  Suppose  he  had  in  fact 
done  so,  in  the  absence  of  an  ordinance, 
will  it  be  maintained  that  it  was  competent 
for  the  legislature  by  a  subsequent  enact- 
ment to  require  that  notice  should  be  given 
as  a  condition  precedent  to  a  ricrht  of  recov- 
ery? And  yet  the  waiver  in  the  present 
case  is  as  positive  and  unmistakable  in  its 
terms  as  though  it  had  been  written  at  large 
on  the  paper  containing  the  promise  to  pay. 
The  bank  might  well  say,  it  would  not  have 

discounted  the  note,  the  holder  might 
246    say  he  would  not  have  purchased  *it 

in  those  unsettled  times,  but  for  the 
security  afforded  by  the  ordinance.  Both 
might  well  say,  that  they  rested  with  abso- 
lute confidence  upon  this  security,  and  failed 
to  give  notice  of  the  dishonor:  that  they 
never  knew  of  the  existence  of  the  act  of 
May  1862  in  sufficient  time  to  conform  to 
its  requirements ;  or,  if  they  did,  they  were 
under  no  obligation  to  regard  it ;  for,  if  the 
act  was  to  be  conlstrued  as  applying  to  an- 
tecedent transactions,  it  was  an  effort  of 
the  legislature  to  impose  conditions  not  ex- 
pressed in  the  original  contract. 

It  is  to  be  observed  that  the  act  in  ques- 
tion is  not  simply  a  repeal  of  the  ordinance, 
not  the  restoration  of  the  law  merchant.  It 
is  the  adoption  of  a  new  rule  different  from 
the  law  merchant,  different  from  the  ordi- 
nance. Under  that  act  it  was  not  sufficient 
to  give  notice  of  the  dishonor  of  the  note 
within  a  reasonable  time  after  the  removal 
of  the  impediment,  but  a  peremptory  limit 
of  ten  days  was  prescribed,  applicable  alike 
to  each   and    every  case,    without  regard  to 


the  circumstances  which  mig'ht  snxToaiid  the 
holder  or  the  state  of  the  country. 

It  is  difficult  to  believe  that  the  legiila- 
ture  could  ever  have  designed  that  this  law 
should  apply  to  bills  and  noten  executed 
previous  to  its  enactment.  If  such  was  the 
purpose,  the  effect  was  to  impair  the  obli- 
g-ation  of  the  contract,  and  to  violate  the 
constitution. 

Since  the  foregoing  was  written  I  hate 
examined  the  decision  of  this  conrt  in  the 
case  of  Farmers  Bank  of  Va.  v.  GnnneU's 
adm'or,  made  at  the  March  term  1875,  and 
not  yet  reported.  That  deci&ion  will  be 
found  to  sustain  the  views  already  presented 
in  reg'ard  to  the  ordinance  of  the  conven- 
tion, and  upon  the  question  of  the  steps  t» 
be  taken  upon  the  dishonor  of  a  negotiabk 

note. 
247        *The  learned  counsel  for  the  appel- 
lant, both  in  the  petition  for  an  appal 
and  in  his  oral   argument,    has   maintauied 
that  the  convention  of  1861,  havini?   no  leg- 


islative power,  could  not  pass  a  ''valid  or- 
dinance of  the  character  at  present  under 
consideration. 

The  act  of  the  Virginia  leg-islatnre  calling 
a  convention  was  ratified  by  the  people. 
That  act,  among  other  things,  provkled 
that  the  members  of  that  body  after  assem- 
bling in  Richmond  "shall  proceed  to  adopt 
such  measures  as  they  may  deem  expedient 
for  the  welfare  of  the  commonwealth." 
These  are  very  comprehensive  terms:  thej 
show  that  the  design  was  not  to  confine  the 
convention  merely  to  the  consideration  and 
adoption  of  such  measures  as  affected  the 
relations  of  the  state  with  the  federal  gov- 
ernment, but  to  confer  upon  it  importaat 
powers  affecting  the  internal  affairs,  the 
domestic  economy  of  the  commonweahk. 
The  measures  to  be  adopted  from  time  to 
time  by  the  convention  must,  of  necessity, 
have  included  many  matters  of  ordinary 
legislation.  It  was  necessarily,  to  a  very 
great  extent,  the  judge,  and  the  exdnsive 
judge,  of  what  was  essential  and  proper  to 
be  done  under  all  the  circumstances  sur- 
rounding the  state.  The  courts  would  hesi- 
tate long  before  undertaking  to  declare  that 
a  body  thus  constituted  had  transcended  the 
just  limits  of  its  authority.  It  could  only 
be  done  where  the  act  was  a  palpable  inva- 
sion of  the  reserved  rights  of  the  people. 

Large  and  numerous  classes  of  the  people 
were  interested  in  the  banks.  The  state 
was  vitally  concerned  in  their  jnst  and  wise 
administration.  These  institutions  were 
important  agencies  in  the  fiscal  affairs  of 
the  commonwealth,  in  supplying  both  people 
and  government  with  a  sound  currency.    In 

the  then  existing  condition  of  affaizs, 
248    with     invading     armies     *occnpyinj( 

many  of  the  towns  and  cities  of  the 
state,  and  threatening  others  with  incessant 
raids,  some  such  provision  as  that  adopted 
by  the  convention  might  iustly  have  been 
regarded  as  expedient  both  for  the  oon- 
monwealth  and  the  banks.  At  the  time  of 
the  adoption  of  the  ordinance  the  legislatnre 
was  not  in  session,  and  the  convention  was 
necessarily  required  to  adopt  many  measnres 
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more  appropriate  perhaps  to  an  ordinary 
leii^isiattire.  Without  therefore  entering  into 
a.  discussion  of  the  question  of  the  powers 
€>t  a  convention  to  exercise  the  functions  of 
a.  leg^islative  body,  under  ordinary  circum- 
stances, it  is  sufficient  to  say  that  the  con- 
vention of  1861  did  not  exceed  its  powers  in 
adopting  the  ordinance  now  under  consid- 
eration. 

The  next  and  only  question  to  be  consid- 
ered, is  as  to  the  right  of  the  appellee  to 
recover  without  proof  that  he  has  paid  value 
for  the  note.  As  a  general  rule  the  posses- 
sion of  a  negotiable  instrument  is  prima 
facie  evidence  of  a  good  title.  And  al- 
though it  may  be  an  accommodation  note, 
the  holder  is  presumed  to  have  given  value 
for  it.  On  the  other  hand,  circumstances 
may  be  shown  to  exist  which  will  remove 
this  presumption,  and  cast  upon  the  holder 
the  onus  of  proving  that  he  is  a  holder  for 
valne. 

In  Mills  v.  Barber,  1  Mees.  &  Wels.  R. 
425,  it  was  held  that  if  the  instrument  be 
connected  with  some  fraud,  and  a  suspicion 
of  fraud  be  raised  from  its  being  shown 
something  has  been  done  with  it  of  an 
illegal  pature,  as  that  it  has  been  clandes- 
tinely taken,  or  has  been  lost  or  stolen,  in 
such  case  the  holder  must  show  that  he  has 
paid  consideration  for  it. 

And  in  another  case  where  the  drawer  of 
the  bill  proved  that  he  indorsed  it  in  blank, 
and  delivered  it  to  W  to  get  it  dis- 
24-0  counted  for  him ;  which  W  promised  *to 
do,  and  bring  him  the  money  on  the 
following  Monday ;  but  never  returned  with 
the  bill  or  the  money,  and  the  drawer  heard 
no  more  of  it  until  called  upon  by  H  to  pay 
it ;  it  was  held  that  H  must  prove  that  he 
gave  consideration  for  the  bill.  Hall  v. 
Featherstone,  3  Hurl.  &  Nor.  284;  Story  on 
Bills  Sec.  193,  note. 

In  the  nature  of  things  it  is  impossible  to 
lay  down  any  fixed  unvarying  rule,  as  to  the 
circumstances  which  will  be  deemed  suffi- 
cient to  throw  upon  the  holder  the  burden 
of  showing  that  he  has  given  value  for  the 
note.  The  courts  must  determine  in  each 
case,  whether  the  transaction  is  of  such  a 
character  as  to  rebut  the  presumption  usually 
arising  from  the  possession  of  the  instru- 
ment. 

The  note  which  is  the  subject  of  the  pres- 
ent controversy  matured  in  June  1862. 
When  or  how  the  appellee  obtained  posses- 
sion of  it,  does  not  appear.  He  does  not 
state  what  consideration  he  paid  for  it,  or 
indeed  that  he  paid  any  consideration  at 
all ;  although  his  long  delay  rendered  some 
explanation  of  the  kind  peculiarly  proper 
and  even  necessary.  The  only  statement 
bearing  upon  this  point  contained  in  the 
bill  is,  that  John  J.  Chew  made  the  note  on 
the  11th  December  1861,  payable  to  the  order 
of  George  F.  Chew  and  Robert  C.  Duerson ; 
and  that  afterwards  the  said  Chew  and 
Duerson  indorsed  the  same  to  the  appellee. 
It  is  not  very  clear  from  this,  whether  the 
appellee  obtainedt  he  note  from  the  indorsers 
or  from  the  maker.  The  fair  implication 
is,  that  it  was    the  former,    and   yet   it  is 


manifest  from  the  face  of  the  note  itself,  it 
was  accommodation  paper  for  the  benefit  of 
the  maker.  The  note,  although  payable  at 
the  bank  in  Fredericksburg,  was  never 
placed    in    that     bank;    and,     so     far    as 

this  record  discloses,  has  never  been 
260    *seen  by  any  one,    or  even  heard  of, 

since  the  date  of  its  execution,  until 
very  shortly  before  this  suit  was  brought, 
in  December  1870.  Duerson,  one  of  the  in- 
dorsers, against  whose  estate  this  claim  is 
asserted,  died  in  1863.  George  F.  Chew,  it 
seems,  is  also  dead :  when  his  death  occurred 
does  not  appear ;  it  was  certainly  before  the 
institution  of  the  suit.  John  J.  Chew,  the 
maker,  it  would  seem,  even  after  the  close 
of  the  war,  was  possessed  of  sufficient  prop- 
erty to  pay  the  note.  He  died  in  the  year 
1870,  utterly  insolvent.  Notwithstanding 
all  the  parties  lived  in  or  near  Fredericks- 
burg, notwithstanding  the  death  of  maker 
and  indorsers,  and  the  failure  or  threatened 
distribution  of  their  estates,  the  appellee, 
from  1862  to  1870  inclusive,  so  far  as  the  rec- 
ord informs  us,  never  disclosed  to  any  one 
that  he  was  the  owner  of  this  large  debt. 
It  was  not  until  the  death  of  every  person 
who  could  throw  any  light  upon  the  trans- 
action, that  he  brings  forward  the  note,  and 
claims  to  recover  against  one  of  the  in- 
dorsers. Very  curiouh  to  say,  these  circum- 
stances seem  to  have  attracted  but  little  at- 
tention in  the  court  below.  They  are  alluded 
to  in  the  answerofDuerson's  administrator, 
not  so  much  to  throw  discredit  upon  the 
title  of  the  appellee,  as  to  fix  upon  him  the 
imputation  of  gross  laches  in  the  assertion 
of  his  demand  to  the  manifest  prejudice  of 
the  indorsers.  The  appellee  having  brought 
his  suit  within  the  time  allowed  by  the 
several  statutes  passed  since  the  war,  I  do 
not  perceive  how  he  can  be  barred  upon  the 
ground  of  any  supposed  laches.  But  his 
long  delay  in  connection  with  the  other 
circumstances,  already  alluded  to,  removes 
the  presumption  arising  from  the  mere  pos- 
session of  the  note,  and  makes  it  incumbent 
upon  him  to  show  that  he  paid  consideration 
for  .it,  or  at  least  facts  and  circumstances, 
from  which  it  may  be  inferred  that  he  has 

paid  such  consideration. 
251         *I  do  not  think  the  bill  ought  to  be 

dismissed  by  this  court,  because  it 
must  be  admitted  that  the  pleadings  and  is- 
sues in  the  court  below  do  not  appear  to 
have  distinctly  presented  this  point.  It 
was  for  the  first  time  raised  by  the  learned 
counsel  for  the  appellants  in  his  argument 
here.  The  appellee  should  therefore  have 
an  opportunity  of  showing,  if  he  can,  that 
he  has  paid  consideration  for  the  note. 
With  that  view  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  an  issue,  to  be  tried  by  a  jury,  or  for  an 
inquiry  before  a  commissioner  as  to  that 
court  may  seem  best  under  all  the  circum- 
stances. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
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in  writinsc  and  filed  with  the  record,  that 
the  circuit  court  erred  in  decreeing  in  favor 
of  the  appellee,  without  requiring  him  to 
show  that  he  is  a  holder  for  value  of  the 
note  in  controversy,  and  without  also  re- 
quiring^ the  appellee  to  make  the  represen- 
tatives of  John  J.  Chew  and  of  Georjje  F. 
Chew  parties  to  the  suit. 

It  is  therefore  decreed  that  for  the  said 
errors  the  decree  of  the  said  circuit  court 
be  reversed  and  annulled,  and  that  the  ap- 
pellee pay,  &c. 

It  is  further  decreed,  that  the  cause  be 
remanded  to  the  said  circuit  court,  in  order 
that  the  proper  parties  may  be  made,  and 
the  appellee  may  have  an  opportunity  of 
establishing  by  proper  proof  that  he  is  such 
holder  for  value.  And  to  that  end  the  said 
circuit  court  may  direct  an  inquiry  before 
one  of  its  commissioners,  or  an  issue  to  be 
tried  before  a  jury,  as  it  may  deem  most 
advisable. 

Decree  reversed. 


262  *Mu8e  &  als.  v.  Farmers   Bank  of 

Virginia. 

January  Term,  1870,  Richmond. 
I.  Practice— Discontinuance— Judgnent  by  Default.*— 

B  brlnffs  an  action  of  debt  against  F  &  M,  as  late 
partners  and  makers  of  a  negotiable  note,  and  C 
and  O  as  endorsers.  Tlie  case  stands  on  the  office 
Judgment  docket  at  tlie  next  term  of  tke  court, 
wken  F  flies  his  plea  of  nil  debet,  wkick  is  sworn  to; 
and  on  tke  motion  of  B  by  bis  counsel,  the  cause 
is  discontinued  as  to  F.  Tke  other  parties  not  ap- 
pearing, there  is  a  judgment  by  default  against 
them.  Held: 
I.  Same— Same— Same-Statute.— The  judgment  is 

a  valid  Judgment  against  M,  C  and  G.    See  Code 

of  1860.  ch.  177,  8.  19. 
a.  Same— Same— Retraxit.— The  discontinuance  as 

to  F  is  not  a  retraxit.    A  retraxit  can  only  be 

entered  by  the  plaintiff  in  person,  and  in  open 

court 

This  was  an  action  of  debt  in  the  circuit 
court  of  Pittsylvania  county,  brought  in 
March  1866,  by  the  Farmers  Bank  of  Vir- 
ginia against  Wm.  A.  J.  Finney  and  Henry 
Lt.  Muse,  late  partners  under  the  style  of 
Finney  A  Muse,  as  makers,  and  George 
Craft,  John  H.  Gill  and  another  as  en- 
dorsers, of  a  negotiable  note  for  four  thou- 
sand dollars.  The  note  bore  date  January 
14th,  1861 ;  was  pavable  in  four  months  at 
the  office  of  the  Farmers  Bank  at  Danville; 
was  signed  in  the  name  of  Finnev  &  Muse, 
as  makers;  was  endorsed  by  Craft  and  two 
others  for  the  accommodation  of  the  makers, 
and  discounted  at  the  bank  in  Danville,  and 
protested  for  non-payment. 

The  process  was  served  on  Finnev,  Muse, 
Craft  and  Gill,  and  stood  on  the  office  judg- 
ment docket  of  the  court  at  the  June 
term    for    1866.     At  this   term   of  the 

263  *court    Finney    appeared   and  filed  a 

•Discontinuance  as  to  One— Judgment  by  Default 
against  Others.— See  collection  of  authorities  on  this 
subject,  and  citation  of  principal  case  in  note  to  Bush 
T.  Campbell.  26  Gratt  408. 


plea  of  nil  debet,  which  was  swora  to. 
And  at  the  same  term  of  the  ootirt,  on  tbc 
plaintiff's  motion,  by  counsel,  the  casx 
was  discontinued  as  to  the  defendant  Fia- 
ney ;  and  none  of  the  other  parties  appear- 
ing, there  was  judgment  by  default  afaiait 
them. 

Nothing  seems  to  have  been  done  in  the 
case  until  June  1871,  when  Muse,  npon  notice, 
moved  the  judge  in  vacation  to  set  aside 
the  judgment,  which  motion  was  orennled; 
and  in  August  1871  Craft's  ezecntor  made 
a  similar  motion;  which  was  overmled  io 
October  of  that  year.  Muse  and  Craft's 
executor  applied  to  a  judge  of  this  court  for 
a  supersedeas;  which  was  allowed. 

Ould  &  Carrington,  for  the  appellants. 

Jones  &  Bouldin,  for  the  appellee. 

Staples,  J.,  delivered   the   opinion  of  tbc 

court. 

This  case  comes  before  us  upon  a  writ  of 
error  and  supersedeas  to  a  judgment  of  the 
circuit  court  of  Pittsylvania  oonnty.  The 
Farmers  Bank  of  Virginia  at  Daovilk 
brought  an  action  of  debt  in  that  coort 
against  Finney  A  Muse,  as  makers,  and 
three  others,  as  indorsers  of  a  negotiable 
note  payable  at  that  bank.  The  defendant, 
Finney,  alone  appeared,  and  filed  a  plea  <rf 
nil  debet,  which  was  verified  by  his  affida- 
vit ;  and  thereupon,  on  motion  of  the  plain- 
tiff by  his  attorney,  it  was  ordered  that  the 
cause  be  discontinued  as  to  him.  The  other 
defendants  not  appearing,  judgment  by  de- 
fault was  rendered  against  them  for  the 
debt  claimed  in  the  declaration. 

This  judgment  has  been  assailed  by 
264  the  learned  ^counsel  for  the  plaintif 
in  error  upon  various  grounds.  Ifl 
respect  to  the  principal  ground  of  objectioii« 
it  is  sufficient  to  say,  it  is  the  same  nrfcd 
before  this  court  in  the  case  of  Bush  ▼. 
Campbell,  decided  at  the  last  term  of  this 
court,  and  not  yet  reported.  There  the 
action  was  upon  a  bond  purporting  to  have 
been  executed  by  several  persons.  Three 
of  the  defendants  filed  separate  pleas  of  aoa 
est  factum ;  and  upon  that  issue  verdict  aad 
judgment  were  rendered  in  their  faTor. 
The  defendant.  Bush,  filed  a  plea  of  nstuy, 
which  was  tried  at  a  subsequent  term,  and 
a  verdict  found  against  him.  The  qnestioo 
was.  whether  judgment  could  be  giveo 
against  him  on  the  verdict.  This  court 
held  it  could  be  so  given  under  the  provi- 
sions of  the  19th  section  of  chapter  177, 
Code  of  1860,  which  provides,  that  in  as 
action  founded  on  contract  against  two  or 
more  defendants,  although  the  plaintiff 
may  be  barred  as  to  one  or  more  of  them, 
yet  he  may  have  judgment  against  an; 
other  or  others  of  the  defendants,  agaiint 
whom  he  would  have  been  entitled  to  re- 
cover if  he  had  sued  them  only.  Accofdio^ 
to  the  view  taken  by  this  court,  this  statute 
changed  essentially  the  rule  of  the  oommoo 
law  requiring  in  actions  on  joint  or  joint 
and  several  contracts  one  final  judgment  for 
or   against    all  the  defendants.     The  effect 
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of  that  change  ia  to  relieve  a  plaintiff,  who 
proves  a  ^ood  cause  of  action  against  part 
of  the  defendants,  but  not  against  the  others, 
from  being  put  to  the  expense  and  delay  of 
a  new  action  against  those  who  are  bound. 
If,  therefore,  the  plea  of  one  of  the  defend- 
ants ia  of  such  a  character  that  the  plaintiff 
mig^ht  have  recovered  against  the  others, 
had  he  sued  them  only,  he  is  entitled  to 
judgment  in  the  pending  action  against 
those  who  are  liable.  This  is  the  construc- 
tion given  by  the  New  York  courts  to 
255  a  statute  from  which  ours  *was  prob- 
ably taken,  and  is  very  similar  in  its 
provisions.  Blodgett  v.  Morris,  14  New 
York  R.  482,  487. 

The  learned  counsel  for  the  defendants 
insists  that  the  present  case  is  distinguish- 
able in  several  particulars  from  that  of 
Bosh  V.  Campbell.  For  example,  it  is  said 
that  all  the  defendants  were  in  that  case 
parties,  apparently  at  least,  to  the  contract. 
Their  names  were  signed  to  the  bond,  and 
the  plaintiff  could  not  know  they  were  not 
really  so  until  the  trial  of  the  issues  upon 
the  pljsas  of  non  est  factum.  Whereas,  in 
the  present  action,  the  plaintiff  has  sued 
the  wrong  person,  one  having  no  connection 
with  the  instrument  declared  on,  real  or 
apparent.  And  it  is  argued,  that  the  stat- 
ute giving  joint  actions  upon  negotiable 
notes  against  makers  and  indorsers,  au- 
thorizes one,  all,  or  any  intermediate  num- 
ber, to  be  sued,  but  it  does  not  permit  a 
defendant  to  be  included  who  is  neither 
maker  nor  indorser. 

The.  learned  counsel  is  unquestionably 
correct  in  saying  that  the  statute  he  refers 
to  does  not  authorize  the  joinder  of  a  person 
who  is  neither  maker  nor  indorser.  That 
proposition  does  not  admit  of  discussion. 
And  if  that  statute  stood  alone  the  argu- 
ment would  be  unanswerable.  But  it  must 
be  read  in  connection  with  the  provisions 
of  the  section  already  cited,  which  provide 
that  although  the  plaintiff  may  be  barred 
as  to  one  or  more  of  the  defendants,  he  may 
nevertheless  have  judgment  against  the 
others.  These  provisions  apply  as  well  to 
joint  actions  upon  negotiable  instruments, 
as  upon  instruments  not  negotiable.  In 
either  case  the  object  and  effect  of  the  stat- 
ute is  to  avoid  the  expense,  delay  and 
trouble  of  a  new  suit  against  parties  who 
are  liable.  There  is  no  good  reason  why  it 
should  not  apply  in  the  one  case  as  in  the 
other.  No  one,  of  course,  should  be 
256  joined  in  the  *suit  as  defendant  who 
does  not  appear  expressly,  or  by 
proper  averment,  to  have  made  or  indorsed 
the  note.  A  misdescription  of  the  writing 
in  a  material  matter,  whethef  as  to  parties 
or  otherwise,  is  fatal  on  demurrer  for  the 
variance,  or  on  objection  to  its  admission 
as  evidence.  But  if  the  parties  are  properly 
described  in  the  declaration  as  they  appear 
by  the  instrument  sued  on,  the  plaintiff  is 
not  to  be  turned  around  to  a  new  suit  merely 
because  one  or  more  of  the  defendants  is 
shown  never  to  have  been  a  party  to  the 
contract. 
In  ^the   present   case   the   declaration    is 


against  William  A.  J.  Finney  and  Henry 
Iv.  Muse,  late  partners  trading  under  the 
style  of  Finney  &  Muse.  The  record  states 
that  the  said  William  A.  J.  Finney  comes 
by  his  attorney  and  says  he  does  not  owe 
the  sum  of  money  in  the  declaration  men- 
tioned. It 'may  be  that  there  were  two  per- 
sons of  the  same  name,  and  that  process 
was  served  upon  the  wrong  person.  As 
nothing  of  the  kind  appears  by  the  record 
we  cannot  presume  that  such  was  the  fact. 
One  thing  is  very  clear,  that  the  defendant 
named  in  the  declaration  and  writ  bears  the 
same  name  as  the  person  upon  whom  pro- 
cess was  served,  and  by  whom  the  plea  of 
nil  debet  was  filed.  That  plea  verified  by 
affidavit,  put  the  entire  declaration  in  issue. 
Under  it  any  fact  may  be  relied  upon  which 
shows  that  the  party  pleading  does  not  owe 
the  debt.  The  plaintiff  may  have  been  sat- 
isfied that  the  defendant  Finney  did  not 
sign  the  note,  nor  authorize  any  one  else  to 
sign  it  for  him ;  or  that  the  partnership  had 
been  dissolved  before  the  note  was  executed 
by  Muse.  Either  of  these  matters  was 
sufficient  for  the  discharge  of  Finney  with- 
out affecting  the  liability  of  the  other  de- 
fendants. This  court  will  presume  rather 
that  Finney  did  not  owe  the  debt,  as 
267  *the  issue  purports,  than  that  the  other 
defendants  did  not  owe  it.  It  will  not 
take  it  for  granted  for  purposes  of  reversal, 
that  the  matters  relied  on  by  him  affected 
the  liability  of  the  others,  and  precluded  a 
judgment  against  them  also;  but  that  these 
matters  went  to  his  personal  discharge,  and 
did  not  concern  the  other  defendants.  Such 
presumptions  are  often  made  in  appellate 
courts,  upon  principles  of  necessi^  and 
convenience,  based  upon  the  maxim  that 
acts  of  courts  of  competent  jurisdiction  are 
presumed  to  have  been  rightry  and  regularly 
done  until  the  contrary  is  made  to  appear. 
Powell  on  Appellate  Proceedings,  and  cases 
there  cited,  127,  241. 

The  learned  counsel  for  the  defendants, 
varying  his  ground  of  attack  upon  the  iudg- 
ment,  insists  that  the  conduct  of  the  plain- 
tiff in  discontinuing  the  suit  against  the 
defendant  Finney,  amounts  to  a  retraxit; 
the  effect  of  which  is  to  preclude  the  other 
defendants  from  recourse  upon  Finney  for 
contribution  or  indemnity. 

But  clearly  the  order  in  question  was  not 
a  retraxit;  as  that  can  only  be  entered  by 
the  plaintiff  in  person  in  open  court. 

The  term  * 'discontinuance"  is  not  applied 
in  pleading  merely  to  those  cases  in  which 
the  plaintiff  leaves  a  chasm  in  the  proceed- 
ings of  his  cause.  The  word  is  also  fre- 
quently used  to  indicate  that  the  ''plaintiff 
discontinues  his  action.''  The  judgment  in 
such  case  is  no  more  than  an  agreement 
not  to  proceed  farther  in  that  suit  against 
that  particular  defendant.  Such  judgment 
is  not  a  bar  to  any  future  action  against 
the  same  party.  And  this  is  precisely  the 
effect  of  the  order  of  discontinuance  entered 
in  the  present  case.  Coffman  &.  Richardson 
V.  Russell,  4  Munf.  207,  is  a  direct  author- 
ity upon  this  point. 
268        *If ♦  therefore,  the  defendant  Finney 
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is  released  from  all  liability,  it  is  not 
by  reason  of  the  discontinnance  as  to  him, 
bnt  because  either  he  was  never  a  party  to 
the  contract,  or  because  he  has  discharg^ed 
by  matter  subsequent,  personal  to  him.  We 
must  presume  it  is  one  or  the  other.  Whether 
it  is  one  or  the  other  the  effect  is  the  same. 
In  either  case  the  plaintiff  is  entitled  to 
jndfrment  ag-ainst  the  others. 

Upon  the  whole,  we  think  there  is  no 
^rror  in  the  judgment  of  the  circuit  court, 
and  that  the  same  must  be  affirmed. 

Judgment  affirmed. 


260 


•Warren  v.  Saunders.* 


Marcb  Term,  1876,  Riclimozid. 

1.  Plea  la  Ateteawat— SoffldMicy.— W  sues  S  in 
tusumptU  in  the  county  of  J,  and  sends  the  process 
to  the  city  of  R,  where  S  resides,  and  it  is  served 
npon  S  by  the  sheriff  of  R.  S  file*  a  plea  in  abate- 
ment statlnff  these  facts,  but  does  not  say  where 
the  cause  of  action'  arose.  Hkld:  The  plea  is  stiffl- 
dent  in  this  case,  though  it  does  notffive  the  plain- 
tiff a  better  writ 

3.  Practice  — Motloa   to  DImdIm  Suit— Process. t—W 

havinfiT  demurred  to  the  plea,  and  the  court  having 
sustained  the  demurrer,  when  the  cause  is  called 
for  trial  S  moves  to  dismiss  the  cause  from  the 
docket  Hkld:  The  motion  should  have  been  sus- 
tained and  the  suit  dismissed;  the  statute  ex- 
pressly providing  that  when  the  suit  is  brought 
where  the  cause  of  action  arose,  process  shall  not 
be  directed  to  an  officer  of  any  other  county  or 
corporation  than  that  wherein  the  action  is 
brouffht 

This  is  a  supersedeas  to  a  judgment  of 
the  late  district  court  of  appeals  for  the 
third  judicial  circuit,  reversing  a  judgment 
of  the  circuit  court  for  the  city  of  Williams- 
burg and  county  of  James  City,  rendered  in 
a  certain  matter  of  controversy  therein  de- 
pending, wherein  the  plaintiff  in  error, 
James  R.  Warren,  was  plaintiff,  and  the 
defendant  in  error,  Eklmund  A.  Saunders, 
was  defendant.  The  following  is  a  state- 
ment of  the  case. 

On  the  16th  day  of  February  1869,  a  sum- 
mons was  issued  by  the  clerk  of  the  said 
circuit  court,  directed  to  the  sheriff  of  the 
citv  of  Richmond,  commanding  him  to 
summon  the  said  Saunders  to  appear  at  the 
clerk's  office  of  the  said  circuit  court  at  the 
rules    to    be    holden  for  the  said   court  on 

*Por  moaoffraphic  aote  oa  Pleas  la  Ateteaieat,  see 
ead  of  case. 

tProcess  —  MlsdIrectloa.— The  principal  case  was 
cited  and  its  construction  of  the  statute  sustained  in 
the  following  cases:  Brown  v.  Chapman,  90  Va.  175. 
17  S.  E.  Rep.  866;  Raub  v.  Otterback,  89  Va.  649,  10  S. 
E.  Rep.  038;  Guarantee  Co.  v.  Bank.  96  Va.  488,  28  S. 
E.  Rep.  909:  Dillard  v.  Central,  etc.,  Co.,  82  Va.  741-3-6, 
1  S.  E.  Rep.  124:  Lavell  V.  M'Curdy,  77  Va.  771:  Coda  v. 
Thompson.  89  W.  Va.  69,  19. S.  E.  Rep.  648.  See  also.  4 
Min.  Inst  (2d  Ed.)  iVTS;  Barton's  Law  Pr.  (2d  Ed  ) 
202;  Va.  Code,  {  8220;  Noell  v.  Noell,  98  Va.  488,  26  S.  £. 
Rep.  242. 


the   first    Monday    in    March    1869.   to  an- 
swer  the    said    Warren    of  a  pla  of 

260  ^trespass  on  the  case,  assumpsit  Ac 
This   summons    was    executed  bj  a 

deputy  of  the  sheriff  of  the  city  of  Kidh 
mond,  and  was  returned  with  a  retnn 
thereon  endorsed  and  aig-ned  by  the  aaid 
deputy,  stating-  that  it  was  * 'executed, 
March  1st  1869,  on  E.  A.  Sannders,  br  de- 
livering- to  him  a  copy  of  the  within." 

At  March  rules  1869  the  plaintiff  filed  his 
declaration  in  the  case,  which  contaiocd 
two  counts,  one  a  special  count  for  a  1ot<tf 
wood,  estimated  to  contain  two  haudred 
and  seventy  cords,  lying  at  *•  Perry's  laud- 
in^''  on  the  Chickahominy  river,  and  bar- 
gained and  sold  by  the  plaintiff  to  tbe 
defendant  on  the  terms  in  the  said  special 
count  mentioned ;  and  the  other  a  j^enenl 
count  for  one  hundred  and  ten  coids  of  pine 
wood,  sold  and  delivered  by  the  plaintiff  to 
the  defendant. 

Whereupon  the  defendant  appeared  and 
filed  his  plea  in  abatement,  to  which  the 
plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

By  the  said  plea  the  defendant  appeared 
in  proper  person  and  craved  oyer  of  the 
writ,  which  was  read  to  him,  and,  with 
the  return  endorsed  thereon,  inserted  is 
the  plea.  The  defendant  then  in  his  said 
plea  * 'prays  judgment  of  the  writ  aforesaid, 
and  savs  that  this  court  oug^ht  not  to  haft 
or  take  further  cognizance  of  said  action, 
because  he  says  that  it  appears  by  said  writ 
that  he  the  said  defendant  is  not  sued  with 
any  person  residing  in  the  city  of  Wil- 
liamsburg or  the  county  of  James  city,  and 
that  the  said  writ  is  issued  against  the  said 
defendant  alone,  and  that  the  said  writ  is 
directed  to  the  sheriff  of  the  city  of  Eicb- 
mond,  and  that  the  endorsement  on  said 
writ  shows  that  the  said  writ  was  serred 
upon  said  defendant  by  the  shtxiff  of  tbe 
city  of  Richmond  by  deputy.  And  the  said 
defendant    in    fact    says,    that  at  the 

261  time  of  the  ^issuing  of  said  writ  uid 
at  the    time   of    the    service  thereof 

upon  him,  he  was,  and  ever  since  has  been, 
and  is  now  a  resident  of  the  city  of  Rich- 
mond, and  that  the  said  writ  was  served 
npon  him  in  the  city  of  Richmond,  and  that 
he  is  not  sued  with  any  person  residing  in 
the  city  of  Williamsburg  or  the  countj  of 
James  City ;  and  this  the  said  Saunden  is 
ready  to  verify :  wherefore  he  prays  jndg- 
ment  of  the  said  writ,  and  that  the  saoe 
may  be  quashed,"  Ac. 

There  is  an  affidavit  of  the  tmth  of  the 
plea  annexed  thereto,  which  bears  date  on 
the  1st  day  of  March  1869,  the  very  day  on 
which  the  summons  was  executed  oo  the 
defendant. 

At  May  term  1869  of  the  said  circuit  court 
the  said  demurrer  was  argued  and  sos- 
tained,  and  the  defendant  was  ordered  to 
answer  further  to  the  declaration :  and  the 
cause  was  continued  until  the  next  term. 

At  which  term,  to  wit:  on  the  27th  da; 
of  November  1869  the  defendant  moved  the 
court  to  dismiss  the  cause  from  the  docket: 
which  motion   was  overruled,    and   the  de- 
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fendant  excepted.     He  then  plead  non  as- 
stmipsit,    on    which  issue  was  joined,  and 
there  was  a  trial  by  jury  and  a  verdict  for 
the  plaintiff,  whose  damagres   were  assessed 
at    $500:  whereupon   the   defendant    moved 
the  court  to  set  aside  the  verdict  and  f^^nt 
a  new  trial,  on  the  ground  that  the  verdict 
'vraa  contrary  to  the  'law  and  the  evidence; 
bnt    the   court   overruled   the  motion,    and 
rendered  judgment  according  to  the  verdict. 
During  the   progress  of  the  trial,  at  the 
instance  of  the  defendant  three  bills  of  ex- 
ceptions were  signed  and  sealed  by  the  court 
aiMl  made  a  part  of  the  record.    No.  1  was 
to  the  action  of  the  court,  in  overruling  his 
motion  to  dismiss  the  case ;  No.  2  was 
262    to  the  action  *of  the  court  in  overrul- 
ing a  motion  for  a  continuance:  and 
No.  3  was  to  the  action  of  the  court  in  over- 
ruling his  motion  for  a  new  trial ;  in  which 
last  bill  the  facts  proved  on  the  trial  were 
certified.     But  it  will  be  unnecessary  here 
to  notice  further  any  of  these  bills  except 
No.  1. 

That  bill  states,  that  at  the  calling  of  the 
cause,  at  the  November  term  of  the  court 
the  defendant  moved  the  court  to  inspect 
the  -writ,  which  was  accordingly  done  by 
the  court,  and  to  dismiss  the  case  from  the 
docket,  upon  the  ground  that  it  appears  by 
said  writ  that  the  defendant  is  the  sole  de- 
fendant in  this  action,  and  is  a  resident  of 
the  city  of  Richmond,  and  was  at  the  time 
of  the  suing  out  said  writ,  and  the  said 
writ  was  issued  by  the  clerk  of  the  circuit 
court  for  the  city  of  Williamsburg  and  the 
county  of  James  City,  and  directed  to  the 
sheriff  of  the  city  of  Richmond,  and  was 
served  upon  the  defendant  in  the  city  of 
Richmond  by  the  deputy  sheriff  of  said  city ; 
which  motion  the  court  overruled,  and  re- 
fused to  dismiss  the  case  from  the  docket ; 
and  the  defendant  excepted. 

To  the  said  judgment  of  the  circuit  court 
the  defendant  applied  to  a  judge  of  the  said 
district  court  for  a  supersedeas,  which  was 
accordingly  awarded;  the  errors  in  said 
judgment  as  assigned  in  the  petition  for  a 
supersedeas  being,  1st,  in  sustaining  the 
demurrer  to  the  plea  in  abatement,  and  in 
refusing  to  quash  the  writ,  and  in  compel- 
ling the  defendant  to  answer  further;  2d.  in 
overruling  the  defendant's  motion  to  dis- 
miss the  case  from  the  docket;  and  3d,  in 
overruling  the  defendant's  motion  for  a 
new  trial. 

On  the  4th  day  of  January  1870  the  case 
came  on  to  be  heard  in  the  said  district 
court  upon  the  supersedeas,  when  it  seemed 
to  the  court  that  there  was  error  in  the 
judgment  of  the  circuit  court  in  this, 
263  *that  the  defendant's  plea  in  abate- 
ment to  the  writ  was  good  and  suffi- 
cient in  law,  and  that  the  court  below  erred 
in  sustaining  the  plaintiff's  demurrer  to  the 
said  plea  in  abatement.  Therefore  the 
judgment  of  the  circuit  court  was  reversed, 
the  said  demurrer  was  overruled,  the  said 
plea  was  adiudged  to  be  good  and  sufficient 
in  law;  and  the  cause  was  remanded  to  the 
circuit  court,  with  instructions  to  direct 
that  the  plaintiff  join   issue  in  fact  on  said 


plea;  and  the  defendant  recovered  his  costs 
in  the  district  court. 

To  the  said  judgment  of  the  district  court 
the  plaintiff  applied  to  a  judge  of  this  court 
for  a  supersedeas ;  which  was  accordingly 
awarded. 

Jones  &  Bouldin,  for  the  appellant. 

Cannon  A  Courtney,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

After  stating  the  case  he  proceeded : 

There  can  be  no  doubt  but  that  the  sum- 
mons by  which  the  action  was  commenced 
in  this  case  was  illegal  and  void,  and  ought 
to  have  been  quashed,  if  the  facts  appeared 
and  the  question  was  properly  presented  to 
the  circuit  court.  The  action  was  brought 
in  the  circuit  court  of  the  city  of  Williams- 
burg and  the  county  of  James  City,  and 
was  commenced  by  the  issuing  of  a  sum- 
mons which  bore  date  on  the  16th  day  of 
February  1869,  before  the  declaration  was 
filed.  There  was  but  one  defendant  in  the 
action,  Bdmund  A.  Saunders,  who  resided 
in  the  city  of  Richmond.  The  supposed 
cause  of  action,  it  seems,  arose  in  the 
county  of  James  City.  The  summons  was 
directed  to  the  sheriff  of  the  city  of  Rich- 
mond, to  whom  it  was  sent,  and  by  whose 
deputy  it  was  executed  and  returned, 
264  *with  an  endorsement  thereon  show- 
ing the  time  and  manner  of  its  exe- 
cution. It  was  without  any  authority  of 
law  that  this  summons  was  directed  to  the 
sheriff  of  the  city  of  Richmond. 

The  Code,  chapter  165,  section  1,  pro- 
vides, that  '*any  action  at  law  or  suit  in 
equity,  except  where  it  is  otherwise  specially 
provided,  may  be  brought  in  any  county  or 
corporation :  First,  wherein  any  of  the  de- 
fendants may  reside."  Neither  the  ex- 
ception referred  to  in  the  said  first  section, 
nor  the  subsequent  enumerations  appended 
thereto,  apply  to  this  case.  Section  2  pro- 
vides, that  ''an  action  may  be  brought  in 
any  county  or  corporation  wherein  the  cause 
of  action  or  any  part  thereof  arose,  although 
none  of  the  defendants  reside  therein." 
Chapter  166,  section  2,  provides,  that  "pro- 
cess from  any  court,  whether  original, 
mesne,  or  final,  may  be  directed  to  the 
sheriff  of  any  county  or  sergeant  of  any 
corporation,  except  that  process  against  a 
defendant  (unless  a  railroad,  canal,  turn- 
pike, or  telegraph  company  be  defendant), 
to  answer  to  any  action  brought  under  the 
second  section  of  chapter  165,  shall  not  be 
directed  to  an  officer  of  any  other  county  or 
corporation  than  that  wherein  the  action  is 
brought." 

Now  these  are  all  the  provisions  of  law 
which  apply  to  this  question.  This  action 
might  have  been  brought,  under  section  1 
of  chapter  165,  in  the  city  of  Richmond, 
where  the  only  defendant  in  the  action 
resided,  or,  under  section  2  of  the  same 
chapter,  in  the  city  of  Williamsburg  and 
county  of  James  City,  wherein  the  cause  of 
action  arose.     It  was  brought  in  the  latter. 


463 


27  QRATT. 


Virginia  Rbports,  Annotatbd. 


266,  268.  267, 208 


wherein  the  cause  of  action  arose.  In  that 
case,  however,  as  we  have  seen,  chapter 
166,  section  2,  expressly  required  that  the 
process  should  not  be  directed  to  an  officer 
of  any  other  county  or  corporation 
266  than  that  *wherein  the  action  was 
brought.  And  yet,  in  plain  violation 
of  that  law,  the  summons  in  this  case  was 
issued  and  directed  to  the  sheriff  of  the  city 
of  Richmond.  It  was  palpably  void  for 
illegality ;  and  the  only  question  is,  whether 
the  defendant  used  the  proper  means  to 
avail  himself  of  such  illegality. 

He  was  certainly  very  prompt  in  making 
his  defence.  On  the  very  day  on  which  the 
summons  was  executed  upon  him,  to- wit, 
the  1st  day  of  March  1869,  he  made  affidavit 
to  a  plea  in  abatement  setting  out  the  facta 
and  grounds  of  his  defence,  which  plea  he 
filed  immediately  on  the  filing  of  the  plain- 
tiff's declaration  in  the  case,  which  was  at 
March  rules  1869.  The  plea  was,  therefore, 
filed  in  due  time.  Was  it  sufficient  in  form 
and  substance?  It  stated  that  the  defendant 
appeared  **in  his  own  proper  person,"  and 
craved  oyer  of  the  writ,  which  was  read  to 
him,  and  was  set  out  in  haec  verba  in  the 
plea.  It  then  proceeded :  ' '  which  being  read 
and  heard,  he,"  &c.,  as  already  set  out  in 
the  statement  of  the  case. 

The  details  of  this  plea  are  very  minute, 
and  seem  to  embrace  all  the  facts  necessary 
to  be  stated  in  such  a  plea  under  the  cir- 
cumstances. The  only  objection  made  to  it 
by  the  plaintiff  is,  that  it  does  not  aver 
where  the  cause  of  action  arose,  and  there- 
fore does  not  do  what  it  is  contended  such 
a  plea  must  always  do,  that  is,  give  to  the 
plaintiff  a  better  writ.  It  does  give  to  the 
plaintiff  a  better  writ,  by  showing  that 
the  action  might  have  been  brought  in  the 
city  of  Richmond.  But  it  is  said  the  action 
might  also  have  been  brought  in  any  county 
or  corporation  wherein  the  cause  of  action 
or  any  part  thereof  arose,  although  none  of 
the  defendants  reside  therein,  and  therefore 
the  plea  should  show  in  what  county  or  cor- 
poration the  cause  of  action  in  this 
266  case  arose.  The  answer  to  *this  is, 
that  the  plaintiff  knew  where  the 
cause  of  action  arose,  and  his  declaration 
shows  that  it  arose  in  the  county  of  James 
City,  wherein  the  action  was  actually 
brought.  Surely  it  could  not  be  necessary 
to  aver  that  the  court  in  which  the  action 
was  brought  had  iurisdiction  thereof.  The 
objection  was,  not  that  the  action  was 
brought  in  a  court  not  having  jurisdiction 
of  it,  but  that  the  summons  was  illegally 
issued  and  sent  to  another  county  or  corpo- 
ration than  that  in  which  the  action  was 
brought,  and  therefore  the  summons  was 
illegal  and  void.  The  plea  shows  that  the 
plaintiff  sued  the  only  defendant  in  the 
action  in  a  county  in  which  that  defendant 
did  not  reside,  and  had  the  summons  issued 
and  sent  for  execution  to  the  county  or  cor- 
poration in  which  he  did  reside.  Now  that 
was  an  unlawful  act,  which  it  was  only 
necessary  for  the  defendant  to  show  in  order 
to  be  entitled  to  have  the  writ  quashed. 
The  doctrine   about    giving   the   plaintiff  a 


better  writ  does  not  apply  to  such  a  cue. 
He  brought  his  suit  in  James  City,  and 
instead  of  suing  out  his  writ  to  the  sherif 
of  that  county,  he  sued  it  ont  to  the  sherif 
of  the  city  of  Richmond,  without  isj  at- 
thority  whatever  for  so  doing.  If  he  bad, 
by  mistake,  brought  his  action  in  the  wnnf 
county,  supposing  that  the  defendant  resided 
there,  or  that  the  cause  of  action  aroK 
there,  and  had  sued  out  his  summons  to  the 
sheriff  of  that  county,  it  miirht  have  bees 
reasonable  and  proper  to  require  the  de- 
fendant in  his  plea  to  the  jurisdiction  to 
give  the  plaintiff  a  better  ^vrit  by  showing 
not  only  where  the  defendant  resided,  bit 
also  where  the  cause  of  action  arose--aiid 
such  seems  to  be  the  effect  of  the  two  caaet 
so  much  relied  upon  by  the  learned  coaosel 
who  prepared  the  petition  of  the  plaintiff  to 
the  district  court  for  a  supersedeas  is 

267  this  case.     Those  two  cases  *are  )fid- 
dleton  V.   Pinnell,    2  Oratt.  2Q2;  and 

Raine  v.  Rice  &c.,  2  Pat.  &  Heath  529.  lo 
neither  of  those  actions  was  any  opinioB 
delivered  by  the  appellate  court,  but  in  esch 
of  them  the  judgment  of  the  court  bckm 
was  simply  affirmed.  We  cannot  therefore 
know  precisely  the  ground  of  the  ooart*i 
decision  in  either  of  them.  The  supposed 
ground  is,  that  the  plea  to  the  jurisdictios 
was  fatally  defective  in  not  showing  where 
the  cause  of  action  arose.  Admitting  that 
to  have  been  the  true  ground,  as  it  inaj 
have  been,  and  probably  was,  there  was 
this  material  difference  between  those  caaet 
and  this,  that  in  each  of  them  the  writ  waa 
issued  to  the  sheriff  of  the  county  in  whid 
the  action  was  brought,  which  was  certainlj 
proper  if  the  court  had  jurisdiction  of  the 
case,  whereas,  in  this  case,  it  was  imied 
to  the  sheriff  of  a  corporation  in  which  the 
action  was  not  brought,  which  was  certainly 
not  proper,  whether  the  court  in  which  tiK 
action  was  brought  had  jurisdiction  of  it 
or  not. 

But  the  rule  that  * 'pleas  in  abatemest 
must  give  the  plaintiff  a  better  writ,"  ia 
by  no  means  a  rule  of  universal  extent  and 
application.  As  to  the  nature  of  it.  see 
what  is  said  in  5  Rob.  Prac,  p.  104-5,  and 
the  cases  there  cited.  In  A&ssachnsetta. 
Wilde,  J.,  observed  that  the  rule  is  of  lis- 
ited  application,  and  is  binding  only  is 
cases  where  misnomer  is  pleaded,  or  the 
defect  relied  on  depends  on  some  fact  pre- 
sumed to  be  within  the  peculiar  knowledge 
of  the  defendant.  Guild  v.  Richardson.  6 
Pick.  R.  369,  370,  Dewey,  J.,  says:  "Theit 
are  many  cases  where  a  plea  in  at>atesieiit 
need  not  furnish  the  plaintiff  with  a  better 
writ ;  as  a  plea  that  no  such  person  exists 
as  the  plaintiff,  or  plea  of  non-tenore. 

268  or  plea  of  disclaimer  and  the  *like." 
Wilson  V.  Nevers,  20  Pick.  R.  23.    See 

5  Rob.  Prac,  supra. 

But  without  pursuing  this  subject  any 
further,  we  are  of  opinion  that  the  circait 
court  erred  in  sustaining  the  piaintiff*s  de- 
murrer to  the  defendant's  plea  in  abate- 
ment,  and  that  the  district  court  did  not  err 
in  reversing  the  judgment  of  the  circait 
court  on  that  ground. 
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We  are  also  of  opinion  that  the  circuit 
court  erred  in  overrulinj^  the  motion  of  the 
defendant  to  dismiss  the  case  from  the 
docket,  upon  the  {pounds  set  out  in  bill  of 
exceptions  No.  1,  the  purport  of  which  is 
already  set  forth  in  the  preliminary  state- 
ment of  the  case;  the  said  fo^ounds  being- 
also  embraced  In  the  plea  in  abatement 
aforesaid.  We  think  there  are  cases  of  this 
kind,  and  that  this  is  one  of  them,  in  which 
a  plea  in  abatement  is  not  necessary,  but 
the  court  may  ex  officio,  and  a  fortiori  upon 
motion,  abate  the  writ  or  the  suit.  See  1 
Rob.  Prac,  old  ed.,  p.  162,  and  cases  there 
referred  to,  especially  Garrard  Ac.  v.  Henry 
&c.,  6  Rand.  112,  117:  Mantz  v.  Hendley,  2 
Hen.  A  Mun.  308.  In  5  Rob.  Prac.  95,  it  is 
said  "the  g'eneral  rule  is,  that  if  the  de- 
fendant would  object  to  the  plaintiff's  writ 
he  must  do  it  by  pleading  in  abatement. 
Cooke  y.  Gibbs,  3  Mass.  R.  195.  It  is  in- 
deed sometimes  said  that  if  the  writ  be  bad 
and  insufficient  on  its  face,  the  court  may 
ex  officio  quash  it.  S.  C.  1%;  Mantz  y. 
Hendley,  2  Hen.  A  Mun.  306."  It  does  not 
appear  that  the  proyision  in  the  Code  of 
1849,  ch.  171,  {  18,  referred  to  in  5  Rob. 
Prac.  101,  was  intended  to  preyent  a  court 
from  quashing  a  writ  in  any  case  whateyer 
without  a  plea  in  abatement.  After  proyid- 
ing  in  I  17  that  '*no  plea  in  abatement  for 
a  misnomer  shall  be  allowed  in  any 
260  action,"  2  18 *proyides  that,  ** in  other 
cases,  a  defendant,  on  whom  the  process 
sttmrnoninfif  him  to  answer  appears  to  haye 
been  served,  shall  not  take  adyantage  of 
any  defect  in  the  writ  or  return,  or  any 
variance  in  the  writ  from  the  declaration, 
unless  the  same  be  pleaded  in  abatement." 
This  section  does  not  seem  to  coyer  a  case 
like  this,  in  which  the  writ  is  not  merely 
defective,  but  absolutely  yoid,  and  in  which 
therefore  it  may  be  quashed,  not  only  on 
plea  in  abatement,  but  also  on  mere  motion, 
or  by  the  court  ex  officio.  But  in  this  case 
the  question  seems  not  to  be  material,  as 
the  objection  was  taken  not  only  by  motion, 
but  also  by  plea  in  abatement. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
district  court,  except  that  instead  of  re- 
madding  the  cause  to  the  said  circuit  court 
of  the  city  of  Williamsburg  and  county  of 
James  City,  witth  instructions  to  direct 
that  the  said  plaintiff  join  issue  in  fact  on 
said  plea,  the  said  district  court  ought  to 
have  quashed  the  plaintiff's  writ.  But  the 
said  judgment  may  be  amended  in  that  re- 
spect, and  as  amended  affirmed. 

The  judgment  of  the  district  court  is 
therefore  amended  and  affirmed  accordingly, 
and  it  is  considered  that  the  defendant  re- 
cover against  the  plaintiff  his  costs  by  him 
about  his  defence  in  this  cottrt  expended. 

Judgment  amended  and  affirmed. 


PLBAS  IN  ABATenBNT. 

I.  Nature  of  the  Plea. 

II.  Kinds  of  Pleas  in  Abatement 

a.  Plea  to  the  Jurisdiction  of  the  Court 

b.  Another  Suit  Pendlnff. 


c.  Plea  in  Suspension  of  the  Action. 

d.  Plea  in  Abatement  for  Disability  of  the  Person 

to  Sue  or  Be  Sued. 

e.  Plea  in  Abatement  for  Matter  Apparent  on  the 

Face  of  the  Writ  and  Declaration. 

f.  Plea  in  Abatement  for  Non-Joinder  of  Go-Con- 

tractors. 

g.  Plea  in  Abatement  for  Misnomer  of  Plaintiff  or 

Defendant 
h.  Variance  between  the  Writ  and  Declaration, 
ni.  Time  of  TUing  Plea. 

IV.  Form  of  the  Plea. 

V.  Pleas  in  Abatement  in  Criminal  Cases. 

I.  NATURE  OP  THB  PLEA. 

A  plea  in  abatement  is  a  dilatory  plea,  bein^  such 
as  do  not  affect  to  answer  the  action  upon  its  merits, 
but  to  defeat  it  in  the  shape  in  which  it  is  brought 
4  Min.  Inst  (2d  Ed.)  (178. 

IL  KINDS  OP  PLBA5  IN  ABATBriBNT. 

a.  Pleas  to  the  JurUdlctloa  of  the  Court— A  plea  to 
the  jurisdiction  is  one  by  which  the  defendant 
denies  the  Jurisdiction  of  the  court  to  entertain  the 
action,  and  occurs  when  a  party  is  sued  in  one 
county  or  corporation  when  the  action  should  have 
been  brought  in  another.    4  Min.  Inst  (2d  Ed.)  674. 

Plea  to  the  Jurisdlctioii  Most  5liow  Where  Defeod- 
ants  Reside.— A  plea  in  abatement  of  the  court,  on 
the  ground  that  the  defendants  do  not  reside  in  the 
county  where  the  action  was  brought  nor  did  the 
cause  of  action  arise  there,  must  not  only  show 
where  the  defendants  do  reside,  but  where  the 
cause  of  action  arose.  Raine  v.  Rice.  2  Pat  &  Heath 
620.  For  form  of  a  plea  to  the  Jurisdictldh,  see  4 
Min.  Inst  (2d  Ed.)  07&. 

A  plea  in  abatement  to  the  Jurisdiction  of  the 
court  on  the  ground  that  the  defendant  did  not 
reside  in  the  county  in  which  the  action  was  broug'ht 
nor  did  the  cause  of  action  arise  there,  must  state 
where  the  defendant  does  reside:  and  where  the 
cause  of  action  did  arise.  Middleton  v.  Pinnell,  2 
Oratt  202. 

A  plea  to  the  Jurisdiction  ouffht  to  show  where  the 
suit  ouffht  to  be  brought  Barton's  Law  Prac.  (2d 
Ed.)  280. 

When  Too  Late.— It  is  too  late,  after  issue  Joined,  to 
object  to  the  court's  Jurisdiction,  on  the  srround  of 
non-residence  of  the  defendant  Monroe  v.  Redman . 
2  Munf.  240. 

Same- West  Vlrglala.— A  plea  in  abatement  to  the 
Jurisdiction  of  the  court  cannot  be  filed  after  a  con- 
ditional Judgment  or  decree  tUn.  Simpson  r.  Edmis- 
ton,  28  W.  Va.  676.  citin?  and  following  Carey  v. 
Burruss,  20  W.  Va.  571 ;  Delaplain  v.  Armstrong,  21  W. 
Va.2n. 

b.  Another  Suit  Pending.— That  another  suit  is 
pendlnff  for  the  same  matter  between  the  same  par- 
ties, and  in  a  court  of  the  same  state,  is  ground  for 
a  plea  in  abatement;  such  a  defence  can  only  be 
taken  advantage  of  by  plea  in  abatement  Barton's 
Law  Prac.  (2d  Ed.)  290. 

Necessary  Averment— A  plea  in  abatement  of  a 
former  action  must  aver  the  pendency  of  the  action 
at  the  time  of  filing  the  plea.  Archer  v.  Ward,  9 
Gratt  622. 

c.  Plea  In  Suspension  of  the  Action.— This  plea  is  in 
the  nature  of  a  plea  in  abatement  Mr.  Minor  says 
that  the  only  instance  of  such  a  plea  in  Virginia 
today,  is  where  the  plaintiff,  since  the  contract  has 
l>ecome  an  alien  enemy.  This  fact  disables  him  from 
suing  during  the    pendency  of  hostilities,  and  is 
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therefore  a  proper  subject  for  tlie  plea  for  ar suspen- 
sion of  the  action.    4  Mln.  Inst.  (2d  Ed.)  675. 

d.  Plea  In  Abatement  for  Disability  of  the  Person  to 
Sue  or  Be  Sued.— In  Vlrsrinia  coverture  alone  is 
flTound  for  such  a  plea.  For  form  of  plea,  see  4  Min. 
Inst.  (2d  Ed.)  077. 

e.  Plea  In  Abatement  for  Hatter  Apparent  on  the  Pace 
of  the  Writ  and  Declaration.— Mr.  Minor  ffives,  "Re- 
pugnancy, want  of  sufficient  time,  or  too  trreat  time 
between  the  teste  of  the  writ  and  the  return  day 
thereof:  as  for  instance,  that  the  writ  is  not  return- 
able within  ninety  days  from  its  date"  as  instances 
when  such  a  plea  is  proper.    4  Min.  Inst.  (2d  Ed.)  078. 

f.  Plea  In  Abatement  for  Non-Joinder  of  Co-Con- 
tmctors.— Every  plea  in  abatement,  for  non-joinder 
of  a  co-defendant  must  state  that  such  other  defend- 
ant resides  in  the  state,  and  must  state  his  place  of 
residence  with  convenient  certainty.  Code,  {8261.  See 
generally,  4  Min.  Inst  (2d  Ed.)  679:  for  form.  Id.  682. 

If  one  of  several  joint  contractors  be  omitted  as 
defendant,  advantage  of  the  omission  can  be  taken 
only  by  plea  in  abatement.  Prunty  v.  Mitchell  & 
Ck>bbs,  76  Va.  189. 

In  assumpsit  against  one  defendant,  the  plea  being 
non-assumpsit,  and  it  appearing  during  trial,  that 
with  him  as  partner,  another  was  interested  in  the 
contract  sued  on,  and  that  plaintiff  knew  it  before 
suit,  the  jury  were  instructed  that  if  from  the  evi- 
dence they  believed  those  facts,  they  must  find  for 
defendant  Held,  error,  as  non- joinder  in  assump- 
sit, as  well  as  in  debt  and  covenant,  can  only  be 
taken  advantage  of  by  plea  in  abatement  save 
when  it  appears  on  the  face  of  the  declaration. 
Prunty  v.  Mitchell,  76  Va.  189. 

g.  Plea  In  Abatement  for  Misnomer  of  Plaintiff  or 
Defendant.— In  Virginia,  now,  by  statute  no  plea  in 
abatement  for  this  cause  is  allowed  in  any  action; 
but  instead  of  it  the  declaration  on  defendant's 
motion,  and  on  affidavit  of  the  proper  name.  Is 
amended  by  asserting  the  z  ight  name.    Code.  S  8268. 

h.  Variance  between  the  Writ  and  Declaration.— For 

form,  see  4  Min.  Inst.  (2d  Ed.)  677.  By  statute  in 
Virginia  the  only  means  of  taking  advantage  of  such 
a  variance  is  by  plea  In  abatement    Ckkle,  S  8290. 

If  the  plaintiff  be  permitted  to  amend  his  declara- 
tion, by  consent  of  parties,  after  issue  joined  on  a 
plea  to  the  action,  the  defendant  ought  not  to  be 
permitted  to  plead  in  abatement  any  variance 
between  the  amended  declaration  and  the  writ 
which  equally  existed  between  the  writ  and  the 
original  declaration.    Moss  v.  Stipp,  8  Munf.  160. 

After  the  court  of  appeals  has  passed  upon  a 
ca.se,  and  remanded  the  cause  for  a  new  trial  upon 
the  general  issue,  a  demurrer  to  the  declaration  or 
a  plea  in  abatement  upon  the  grounds  that  the  chris- 
tian names  of  the  respective  parties  are  not  men- 
tioned therein,  ought  not  to  be  received.  Lanier  v. 
Cocke,  6  Munf.  680. 

When  Defendant  Waives  Defects  In  Writ— By 
appearing  and  pleading  to  the  action,  or  by  tak- 
ing or  consenting  to  a  continuance,  the  defend- 
ant waives  all  defects  in  the  process  and  the  service 
thereof.  Harvey  v.  Skipwith,  16  Gratt  410,  cited 
and  followed  in  A.  &  D.  R.  R.  Co.  v.  Peake,  87  Va.  180. 
140. 12  S.  E.  Rep.  848. 

BJectmenl— A  plea  in  abatement  is  admissible  in 
an  action  of  ejectment  James  River,  etc..  Co.  v. 
Robinson,  16  Gratt.  484.  A  defendant  may  waive 
his  plea  In  abatement  and  plead  in  bar.  James 
River,  etc,  Co.  v.  Robinson.  16  Gratt  434. 


III.  TIME  OP  PILINO  PLEA. 

Qeneral  Rule.— The  general  rule  is  that  all  pleat  ia 
abatement  must  be  filed  before  an  office  JndgnenL 
A  plea  to  the  jurisdiction  must  be  filed  at  thesaac 
rules  the  declaration  is  filed.  4  Min.  Inst  CM  EdJ 
678. 

After  Issue  Joined.— After  issue  joined  on  a  plea  to 
the  action,  it  is  too  late  to  move  the  coort  to  dlsmlM 
the  suit  on  the  ground  of  a  defect  in  tlie  writ  or  for 
leave  to  file  a  plea  in  abatement  Payne  v.  Gnm.t 
Munf.  297. 

Cannot  Set  Aside  Office  JndffUMnt— Pais  Dentil 
Continuance.- A  plea  in  abatement  on^ht  doc  lobe 
received  to  set  aside  an  office  Judgment  nnleis  Ic  be 
a  matter  which  arose  puw  darreim  conciniiance. 
Bradley  v.  Welch,  l  Munf.  284:  Hunt  ▼.  W1lkintoa.f 
Call  40. 

Must  Be  Put  In  before  Defendant's  Plea  la  Ber.-A 
plea  in  abatement  to  the  jurisdiction  of  tbeoout 
must  be  put  in  before  the  defendant 'a  plea  in  tar. 
Washington,  etc,  Co.  v.  Hobson,  15  Gratt  122. 

iV.  PORTI  OP  THE  PUBA. 

"Plea  No.  1  was  a  plea  to  the  Jnrisdictlan  of  ifee 
court  The  plea  is  bad,  and  was  properly  strickcs  oei 
by  the  court  It  has  not  the  proper  conclosion  of  a  dil- 
atory plea,  in  that  it  omits  the  prayer  for  Jndgneat 
1  Chit  PI.  451 ;  4 Min.  Instl  620. 1022:  and  5 Robu  Prac a 
It  fails  to  state  that  the  cause  of  action  did  not  aite 
in  Lynchburg;  nor  does  it  state  where  it  did  azi«- 
5  Rob.  Prac.  28;  Middleton  v.  Pinnelt  2  Gratt  9K: 
and  Raine  v.  Rice,  2  P.  &  H.  SO.  It  falls  to  give  Oe 
plaintiff  a  better  writ  by  showing  wbat  oonrtof  tlte 
state  has  jurisdiction  of  the  cause  of  action.  S  Bob- 
Prac.  23;  and  Hortonsv.  Townes,  6  Leiffh  H."  Guar- 
antee Co.  V.  National  Bank.  96  Va.  486, 28  S.  E.  Bqikni 

Not  Regarded  with  Pavour.— ''Dilatory  pleas  azv 
not  regarded  with  favour,  and  in  order  to  discoor- 
affe  their  use,  are  required  to  be  drawn  wltb  the 
greatest  accuracy  and  preciMon.**  The  conn  la 
Guarantee  Co.  v.  National  Bank.  96  Va.  48II.«8l  9I& 
E.  Rep.  900,  citing  1  Chit  on  Plead.  445:  4  Min.  Ibm. 
10S6;  Hortons  v.  Townes.  6  Leieh  56. 

Strictness  Required  of  Plea.— The  utmost  strictBai 
is  required  in  pleas  in  abatement:  and  a  gcncfal 
demurrer  to  such  a  plea  has  all  the  elfectof  a  svedal 
one.  Plea  in  abatement  to  Jurisdiction  heldnaiifbt 
(1)  because  pleaded  by  attorney,  not  in  penoa.  0 
because  concluded  with  prayer  iptod  Aflls  «Hidhr. 
instead  of  H  emia  cotmoscere  veiit  and  €3)  becavK 
it  did  not  give  plaintiffs  a  better  writ.  Honaaiv- 
Townes.  6  Leiffh  47. 

*'The  rule  that 'pleas  in  abatement  mast  give  the 
plaintiff  a  better  writ*  is  by  no  means  a  rale  of 
universal  extent  and  application."  The  court  la 
Warren  v.  Saunders,  27  Oratt  26B,  887. 

Instance.— W  sues  S  in  assumpsit  in  the  conat?  of 
J,  and  sends  the  process  to  the  city  of  B,  where  S 
resides,  and  it  is  served  upon  S  by  the  sheriff  of  R- 
S  flies  a  plea  in  abatement  stating-  tliese  facn^  Mt 
does  not  say  where  the  cause  of  action  arose.  flUUL 
the  plea  is  sufficient  in  this  case,  thoorh  itdoesaec 
give  the  plaintiff  a  better  writ  Warren  ▼.  Saaa- 
ders,  27  Gratt  250. 

Must  Be  Verified  by  Affidavit.— All  pleas  in  abaK^ 
ment  must  be  verified  by  affidavit  Va.Code.f  SS& 
But  it  is  sufficient  if  the  affiant  swears  that  fee 
believes  the  plea  to  be  true.  Barton*s  Law  Pnc 
(2d  Ed.)  289. 

How  Plea  Ought  to  Condnde.— A  plea  In  abatemcBt 
to  an  attachment  ought  not  to  conclude  with  im.*' 
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Inff  Judrment  if  the  plaintiff  onffbt  to  bave  and 
maintain  his  attachment  and  action,  bnt  only  that 
the  attachment  be  qnashed.  The  plea  that  the  de- 
fendant never  absconded,  is  a  plea  in  abatement. 
Biantz  ▼.  Hendley.  2  H.  &  M.  808. 

Sbould  Not  Be  Qvllty  off  Duplicity.— A  plea  in  abate- 
ment that  sets  ont  two  distinct  and  sufficient 
defenses  either  of  which  if  tme,  wonld  have  neces- 
sitated a  flndinff  on  the  issue  in  favour  of  the  de- 
fendant, is  bad,  for  duplicity.  Guarantee  Co.  y. 
First  Nat.  Bank,  96  Va.  480. 

lostanoet.— Administratrix,  with  the  will  annexed, 
must  be  sued  in  that  character ;  and,  if  sued  as 
administratrix  only,  without  the  addition  of  the 
words,  with  the  will  annexed,  she  may  plead  in 
abatement    Hunt  v.  Wilkinson,  2  Call  M. 

A  scire  facias  afirainst  the  heir  upon  a  judgment 
recovered  against  the  ancestor,  need  not  aver  pro- 
ceediniTB  against  the  personal  representative,  with- 
out effect.  But  if  no  such  proceedings  have  been 
had  acrainst  the  personal  representative,  the  heir 
must  set  up  such  defense  by  plea,  in  the  nature  of  a 
plea  in  abatement.  Rogers  v.  Denham's  Heirs,  2 
6ratt.200. 

A  Joint  plea  in  abatement  by  two  defendants, 
whicli  is  bad  as  to  one,  is  necessarily  bad  as  to  the 
other.    Simpson  v.  Edmiston,  23  W.  Va.  07S. 

V.  PU3ASINABATBJVIBNTiNCRiniNALCA5B5. 

Prtooaer  Shoald  Plead  In  Person.— A  prisoner  in- 
dicted for  felony  should  be  present  in  court,  and 
shoald  plead  in  person,  and  the  record  should  show 
that  fact  State  v.  Allen,  46  W.  Va.  66,  80  S.  E.  Rep. 
200. 

How  isMie  Joined  on  Plea  Shoald  Be  Tried.— Upon  an 
indictment  for  a  felony,  the  prisoner  pleads  in 
abatement  that  one  of  thefirrand  Jurors  who  found 
the  indictment  against  him,  was  at  the  time  a  sur 
veyor  of  a  highway;  and  the  attorney  for  the 
commonwealth  takes  issue  upon  the  plea.  The  issue 
Mhoold  be  tried  by  a  Jury.  Day  v.  Commonwealth, 
2  Gratt  602. 

Time  off  Flllnff  Plea.- Af  ter  a  prisoner  has  been  tried 
by  an  examining  court  and  remanded  for  further 
trial  before  the  circuit  court  and  an  indictment  has 
been  found  against  him,  it  is  too  late  to  plead  in 
abatement  that  or  move  to  quash  the  indictment 
because,  there  were  irregularities  in  his  examina- 
tion before  the  committing-  magistrate.  Clore's 
Case,  8  Gratt  606i 

After  a  verdict  against  a  prisoner,  he  cannot  move 
in  arrest  of  Judgment  that  he  was  not  examined  for 
the  felony,  of  which  he  was  indicted.  The  objection 
comes  too  late.  Angel  v.  Commonwealth,  2  Va.  Cas. 
281. 

After  a  verdict  convicting  a  prisoner  of  a  felony, 
a  plea  in  arrest  of  judgment,  that  he  has  not  been 
examined  for  the  offense  by  a  court  of  competent 
jnrisdiction  (alleging  that  the  corporation  court 
by  which  he  was  examined,  has  no  criminal  juris- 
diction), ought  to  be  overruled ;  because  the  said 
plea  suggests  matter  making  no  part  of  the  record, 
bat  matter  which,  if  tme,  is  proper  for  a  plea  in 
abatement  or  for  a  motion  to  quash  the  indictment 
Commonwealth  v.  Cohen,  2  Va.  Cas.  168. 

In  a  suit  for  freedom  there  is  a  special  verdict 
wbicb  finds  that  the  defendant  took  possession  of 
the  plaintiff  in  the  county  of  Prince  Georges,  Mary- 
land, and  has  since  retained  her  in  his  possession 
down  to  the  institution  of  this  suit ;  but  it  does  not 
Ktate  that  the  plaintiff  was  detained  as  a  slave  in  the 
county  where  the  suit  was  brought    Though  deten- 


tion of  the  plaintiff  where  the  suit  is  brought  is  neces^ 
sary  to  give  the  court  Jurisdiction,  yet  as  the  court 
has  general  Jurisdiction  over  the  subject-matter  of 
controversy,  the  objection  to  the  exercise  of  Juris* 
diction  in  the  particular  case,  for  this  cause,  is'mat^ 
ter  in  abatement  of  the  proceeding,  and  should  do 
pleaded,  or  brought  to  the  notice  of  the  court  by 
rule  or  motion  before  the  jury  is  sworn  in  the  cause. 
Hunter  v.  Humphreys.  14  Gratt  287. 

The  refusal  of  the  examining  court  to  grant  the 
prisoner  a  continuance  of  the  case,  is  no  ground  for 
arresting  Judgment  in  the  circuit  court;  but  If 
available  there  at  all,  it  should  be  taken  advantage 
of  by  plea  in  abatement  or  motion  to  quash  the  in- 
dictment   Morris  v.  Commonwealth,  9  Leigh  680. 

Prosecutor's  Name  Need  Not  Appear  In  Felony  Case.— 
Code  1887,  i  8001.  does  not  require  name  of  prosecutor 
to  be  written  at  foot  of  indictment  for  felony,  but 
only  for  misdemeanor.  Thompson  v.  Common- 
wealth. 88  Va.  46. 

Same— nisdemeanor.— lu  an  indictment  for  a  tres- 
pass or  misdemeanor,  it  is  not  necessary  to  insert 
the  name  or  surname  of  a  prosecutor  at  the  foot  of 
the  indictment  if  it  appears  that  the  indictment  was 
found  true  on  the  evidence  of  a  witness  sent  to  the 
grand  jury,  either  at  their  own  request,  or  by  di- 
rection of  the  court  and  this  whether  there  was  a 
previous  presentment  or  not.  Wortham  v.  Com- 
monwealth. 5  Rand.  000. 

The  omission  to  write  the  title  or  profession  of  the 
prosecutor  at  the  foot  of  an  information  or  indict- 
ment is  no  ground  of  exception,  eithet  by  motion  to 
quash  or  plea  in  abatement  Commonwealth  v.  De- 
ver,  10  Leigh  686. 

Names  of  Witnesses  Need  Not  Appear  on  Indictment.  — 
The  omission  by  the  grand  jury  to  write  the  name 
of  the  witness  on  whose  testimony  an  indictment  is 
found,  at  the  foot  thereof,  is  no  ground  for  quashing 
the  indictment  Commonwealth  v.  Williams,  6 
Gratt  702. 

Two  Pleas  Admissible  to  5ame  Indictment.— A  plea 
in  abatement,  that  one  of  the  grand  jury  is  the 
owner  of  a  mill,  is  good.  Two  pleas  in  abatement  to 
the  same  presentment  are  admissible.  Common- 
wealth v.  Long,  2  Va.  Cas.  818. 

Autreffol»— What  Plea  flust  Show.— A  plea  of  autre- 
faie  acQuU,  which  does  not  set  forth  the  court  nor  the 
time,  nor  other  circumstances  of  the  trial  or  acquit- 
tal, nor  vouch  the  record,  nor  show  it,  if  of  another 
court  should  be  rejected  on  motion.  The  attorney 
ought  not  to  be  required,  either  to  plead  or  demur  to 
it  Wortham  v.  Commonwealth,  6  Rand.  060.  See 
monographic  note,  "Autrefois,  Acquit  and  Convict" 
26  Gratt  061. 

Should  Be  Verified  by  Oath.— Pleas  in  abatement, 
offered  in  prosecution  for  misdemeanor,  ought  to  be 
verified  by  oath  or  affirmation.  Commonwealth  v. 
Sayers,  8  Leigh  722. 

Plea  In  Abatement  Waived  by  Pleading  Oeneral  Issue. 

—"By  pleading  the  general  issue  alone,  a  defendant 
has  always  been  understood  to  waive  the  right  to 
interpose  afterwards  a  plea  in  abatement.  The 
settled  doctrine,  however,  is  that  the  judge  may 
permit  a  pleading  to  be  withdrawn,  and  another  one 
to  be  substituted,  whenever  by  so  doing  he  does  not 
violate  any  positive  rule  of  law  or  of  established 
practice.  But  such  a  discretion  will  rarely,  if  ever, 
be  exercised  In  aid  of  an  attempt  to  rely  upon  a 
merely  dilatory  or  formal  defense.  1  Bish.  Crim. 
Proc.  (2d  Ed.)  sec.  124."  The  court  In  Early  v. 
i  Commonwealth.  86  Va.  024. 
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Plea  to  the  Jurlfdlctlon  Should  Always  Be  Considered. 

-K>ii  the  24tb  of  June  1867  P.  was  committed  by  a  Jus- 
tice of  the  peace  for  examination,  upon  a  charge  of 
murder.  The  examining*  court  commenced  on  the 
JSnd  of  July,  and  sent  him  on  for  trial  before  the 
circuit  €Ourt  of  the  county.  At  the  October  term  1867 
of  ttfe  circpit  court,  he  was  indicted  for  murder,  and 
whflnkheiwas  arraigned  he  tendered  a  plea  to  the 
Jurisdiction  of  the  circuit  courL  The  court  had 
Jurisdiction  to  try  the  prisoner.  Though  the  plea 
rendered  by  the  prisoner  was  informal  and  properly 
rejected  by  the  court,  yet  the  objection  to  the  Juris- 
diction being  a  mere  question  of  law,howeyer  made 
whether  by  suggestion  or  motion  ore  tefuu,  should  be 
considered  and  decided  by  the  court  Philips  v. 
Commonwealth,  10  Gratt.  485. 

Instance.— A  plea  in  abatement  of  an  indictment 
for  a  trespass,  or  misdemeanor,  alleging  that  the 
prosecutor  is  not  a  labourer,  but  a  husbandman.  Is 
bad  on  demurrer.  Haught  v.  (Commonwealth.  2  Va. 
Cas.  8. 

Upon  a  presentment  for  gaming,  defendant  pleads 
in  abatement,  that  the  clerk  de  facto,  who  adminis- 
tered the  oath  to  the  grand  Jury  that  made  the  pre- 
sentment, was  not  clerk  dejure,  at  the  time.  Held, 
the  plea  is  naught.  Hord  v.  Commonwealth,  4 
Leigh  074. 

Plea  in  abatement  will  not  lie  to  an  indictment,  for 
that  the  court,  if  a  sufficient  number  of  Jurors  sum- 
moned are  not  in  attendance,  causes  the  required 
number  to  be  returned  from  the  county  at  large.  Nor 
for  thartwo-or  more  of  the  grand  Jury  which  found 
the  indictment,  had  served  on  another  grand  Jury  at 
the  same  term.  How  they  voted  on  the  indictment 
as  members  of  the  first  grand  Jury,  could  not  prop- 
erly be  inquired  into.  Npr  for  that  the  sheriff  or  his 
deputy  were  in  the  grand  Jury's  room,  when  they 
were  deliberating  and  examining  witnesses,  upon 
whose  testimony  the  indictment  was  found.  Rich- 
ardson V.  Commonwealth,  76  Va.  1007. 

A  plea  in  abatement  to  an  indictment  which  avers 
that  the  prosecuting  attorney,  of  his  own  motion, 
without  authority  of  law,  went  into  the  room  where 
the  grand  Jury  w«re  sitting,  and,  in  the  presence  of 
the  grand  Jury,  examined  certain  named  witnesses, 
upon  whose  testimony  the  indictment  was  found, 
and  talked  in  the  presence  of  the  grand  Jury  about 
the  said  testimony  of  said  witnesses,  and  thus 
unlawfully  conspired  against  the  defendant  to  have 
and  procure  the  grand  Jury  to  find  the  indictment, 
does  not  present  cause  for  abating  the  indictment, 
and  was  properly  rejected.  State  v.  Baker,  88  W.  Va. 
819.  10  S.  E.  Rep.  630. 


270       *To8h  &  als.  v.  Robertson  &  als. 

March  Term,  1876,  Richmond. 

I.  BxeoHtor—RecelvInK  Confederate  Money.*— R  dies  in 
1866.  and  by  his  will  directs  his  executor  to  sell 
his  land  in  three  parcels,  at  public  auction,  upon 
such  terms  as  he  deems  best  for  the  interest  of 
testator's  legatees.  These  legatees  are  infants.  In 
November  1860  the  executor  sells  the  lands  on  a 
credit  of  six  and  twelve  months,  taking  bonds  of 
the  purchasers  and  retaining  the  title.    The  execu- 

«ff^aclarles   Receiving    Confederate    Money.  —  See 

Taytd^  v.* Lancaster,  88  Gratt  1,  and  note;  Patteson 
V.  Bondurant,  80 Oratt.  94,  and  note;  Purdle  v.  Jones. 
•88  Gratt  827.  and  note;  Crawford  v.  Shover,  29  Gratt 
60:  Myers  v.  Nelson.  26  Gratt  729.  and  note. 


tor  being  in  the  army  during  the  war.  the  purdiar 
ers  paid  the  purchase  money  to  liis  arent  dutag 
the  years  1868  and  1864,  in  confederate  currency. 
Hxld:  The  executor  was  g-nilty  of  a  dttutmit  la 
receiving  the  purchase  money  la  the  then  dciwv- 
ciated  currency,  and  the  purchasers  were  partie« 
to  the  deeoMtavU;  and  they  will  be  required  to  take 
the  lands  at  their  value  at  the  time  of  the  decne. 
or  the  lan^s  will  be  again  sold. 

a.  Improvements— Rants  and  Proilts.  —  Thoogb  the 
decree  makes  no  allowance  for  impiovenie&tB 
which  the  purchasers  allege  they  bare  made  spoa 
the  lands,  yet,  as  the  rents  and  profits  of  the  laadi, 
or  the  interest  on  the  purchase  money,  with  netAcr 
of  which  they  are  charged,  would  amount  to  bur 
than  these  improvements  which  they  claim,  there 
is  no  error  in  the  decree. 

This  was  a  suit  in  equity  in  the  circrit 
court  of  Pittsylvania,  instituted  in  Oecea- 
ber  1867,  by  Christopher  C.  Robertson  and 
three  others,  who  were  infants,  aiFaiut 
Crispen  Diclcenson,  the  executor  of  Hestj 
Robertson  deceased,  to  have  a  settlement  cif 
his  executorial  accounts,  &c.  The  bill  wis 
afterwards  amended,  and  the  pnrchasers  of 
the  land  of  the  testator  from  the  excoitor 
were  made  parties  defendants.  On  the  Uth 
of  November  1871  there  was  a  decree  against 
the  purchasers  of  the  land ;  and  tbej 
271  thereupon  applied  *to  this  court  for 
an  appeal;  which  was  allowed.  The 
case  is  stated  in  the  opinion. 

Grattan,  for  the  appellants. 

Jones  &  Bouldin,  for  the  appellees. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Pittsylvania.  The  material 
facts  disclosed  by  the  record  are  as  fbllom: 
Henry  Robertson  by  his  will,  admitted  to 
probate  and  record  in  the  connty  court  of 
Pittsylvania  on  the  15th  October  1860,  made 
the  following  devise:  '*It  is  also  my  will 
and  desire,  that  my  executors  hereafter 
named  shall,  as  soon  as  convenient  to  tfaeot 
after  my  death,  divide  my  landed  estate 
into  three  different  tracts  as  follows:  the 
mill  tract,  as  per  the  survey  from  C  W. 
Ward;  the  home  tract  and  the  Wllliaffl 
Fowler  tract  to  compose  one  lot ;  and  the 
gold  mine  tract,  as  purchased  by  my  brother 
E.  O.  Robertson,  the  other  lot :  and  sell  the 
said  three  tracts  of  land  at  pnblic  anctian, 
upon  such  terms  as  they  may  deem  best  for 
the  interest  of  my  legatees."  These  lega- 
tees  were  his  children,  who  were  all  infants, 
and  who  were  to  share  equally  in  the  pro- 
ceeds of  said  sale.  John  D.  Glenn  and 
Crispen  Dickenson  were  appointed  his  exec- 
utors. The  former  declininf^  to  qnali^, 
Dickenson  alone  undertook  the  execntioa  of 
the  will.  He  sold  the  land  in  different  lots, 
as.  directed  by  the  testator.  The  sale  was 
made  on  the  12th  November  I860,  on  a  credit 
of  six  and  twelve  months:  so  that  the 
bonds  became  due  respectively  on  the  12tii 
May    1861    and   November    12«    1861.      Tbe 

^K9^^S^te,  amount  of  these  land  sales 
272    was   $5,240.61:   the   sale    of  ^personal 

property,  amounting  to  nearly  S2,O0Q» 
was  made  on  the  same  day,  upon    a  credit 


468 


27  GRATT. 


Tosh  A  ai«s.  v-  Robertson  &  ai«s. 


278,  274, 276 


of  six   months,    except   for  sums  under  five 
dollars. 

The  executor  settled  no  account  of  his 
administration  of  his  testator's  estate  until 
after  the  close  of  the  war;  and  everything 
Trhich  he  did  in  that  direction  before  this 
auit  was  brought  was  to  return  an  inventory 
and  account  of  sales  of  his  testator's  estate, 
real  and  personal. 

The  debts  of  the  testator  seemed  to  be 
inconsiderable,  and  were  all  paid  in  1860, 
1861  and  1862.  But  not  a  dollar  was  ever 
paid  over  by  the  executor  to  the  legatees. 

In  Decemt>er  1867  these '  legatees,  three  of 
tlieni  still  being  infants,   filed  their  bill  in 
the   circuit   court   of  Pittsylvania,    calling 
upon  the  executor   for  a   settlement  of  his 
transactions  as  executor,   and  the   payment 
of    them   of   whatever    remained    of   their 
father's  estate  after  payment  of  his  debts. 
This  bill  after  setting  out  the  will  of  the 
testator,  the  sale  by  the  executor  of  the  real 
and  personal  estate  in  1860,    and   the  debts 
due  to  the  testator,  charged  that  *'when  the 
executor  was  called  on  to  settle  his  account 
with  complainants  and   their  proper  guard- 
ians, he  refused  to  do  so,  alleging  that  the 
purchase  money  for  the  real   and  personal 
estate,    as  well    as  the   evidences  of  debt 
mentioned  aforesaid,   were  not  collected  by 
him    until  late  in  the  year  1864,    and  were 
collected  by  him  until  late  in  the  year  1864, 
and  were  collected  in   confederate  treasury 
notes,  which  became  by  the  issue  of  the  late 
w^ar  entirely  worthless;  and  that  the  execu- 
tor has  settled  before  a  commissioner  of  the 
county   court   of   Pittsylvania  an   ex  parte 
account  since  the  close  of  the  war,  account- 
ing for  the  proceeds  of  this   large  estate  of 
his  testator,  which   was  sold  when  the  cur- 
rency was  gold,    or  its   equivalent,    in  con- 
federate currency,  which,  scaled  to  its 
273    *gold  value,   reduces  said  estate   to  a 
mere  trifle. ' '    The  bill  further  charges, 
''that  if  the  executor  chose   to  indulge  the 
purchasers   at   the   sales  made  by  him,  or 
chose  to  collect  the  same  in  1864  in  confed- 
erate   money,    he   did    it    at   his  peril,  and 
should  be  held  accountable   to  them  for  it. 
They  insist  that  being  then  infants,  unable 
to  maintain  and  demand   their  rights  and 
watch  their  own   interests,    it   was  impera- 
tively the  duty  of  the  executor  to  use  his 
utmost  diligence  in  securing  and  protecting 
their  rights ;  that  if  he  failed  to  collect  the 
debts,  when  there  was  a  standard  currency 
in  specie  or  its  equivalent,  he  had  no  right 
to  receive  any   other;    but   that  it  was  his 
duty  to  secure   said   debts   either   by    good 
oersonal  security  or  by  judgment  liens,  for 
the  attainment  of  which  the  courts  were  all 
the  time  open  and  available.     To  this   bill 
the  executor  and    his   sureties  were   made 
parties  defendants,  and   the  prayer  of  the 
bill  was,    that   the   executor  might  be  com- 
pelled to  settle   his   account   before  a  com- 
missioner of  the  court,   and  t>e  required  to 
account  for  the  proceeds  of  the  sales  made 
by  him  in  such    currency  as  said  sales  were 
made  by  him. 

The    executor    answered    this    bill.      He 
admitted  the  sales  of  real  and  personal  es- 


tate, as  set  forth  in  the  bill ;  and  then  says, 
in  justification  of  his  course  in  not  collect- 
ing the  bonds  when  due,  and  in  receiving 
confederate  currency  when  so  greatly  de- 
preciated : — ^this  respondent  used  every  effort 
to  collect  said  purchase  monev  soon  after 
the  commencement  of  the  war  as  long  as  he 
remained  at  home,  and  after  going  into  the 
service,  he  appointed  an  agent  to  collect  It 
for  him,  who  in  1863,  and  to  the  first  of  1864, 
collected  a  portion  of  the  same,  all  of  which, 
as  his  said  agent  informs  him,  he  has  In 
hand  now — ^the  identical  notes  he  coUoyted.:^ 
This  respondent  was  in  the  service 
274  from  *the  time  he  entered  it  ( in  Feb- 
ruary 1862)  until  the  surrender  at 
Appomattox,  so  that  he  could  not  give  the 
matter  his  personal  attention;  but  he  ap- 
pointed a  discreet,  prudent  agent  to  attend 
to  it  for  him,  and  he  never  used  for  his  own 
purposes,  either  for  speculation  or  otherwise, 
one  dollar  of  the  money.  The  said  agent 
informed  this  respondent  that  he  made  re- 
peated efforts  to  have  said  money  distrib- 
uted among  the  legatees;  but  such  was  the 
state  of  things,  and  the  courts  were  so 
occupied  with  matters  relative  to  the  war, 
that  he  (as  he  informs  this  respondent)  never 
could  have  it  done.  This  respondent,  find- 
ing that  he  could  not  possibly  attend  to  his 
duties  as  executor  while  in  the  service  of 
the  country,  wrote  to  bis  agent  to  have  some-' 
one  appointed  in  his  stead,  and  two  or  three 
times  (as  he  informed  him)  it  was  attempted 
to  be  done,  but,  from  the  same  causes  it 
was  not  effected;  and  after  the  confederate 
authorities  passed  a  law  compelling  all 
creditors,  under  heavy  penalties,  to  take 
confederate  money,  and  not  until  then,  did 
this  respondent  agree  that  his  agent  should 
collect  said  debts  in  confederate  money; 
and  this  respondent  collected  his  own  debts, 
due  to  him,  individually,  before  the  war  in 
the  same  currency,  and,  so  far  as  he  is  in- 
formed, the  people  generally  did  the  same, 
and  he  is  advised  that  a  fiduciary  is  not  an 
ensurer  of  the  currency  of  the  country  at 
any^  time,  and,  least  of  all,  in  times  such  as 
we  have  fallen  on  within  the  last  few  years, 
and  that  he  will  not  be  held  liable  if  he  acts 
in  good  faith  and  manages  the  affairs  of 
the  estate  committed  to  his  care  in  the  same 
way  that  he  and  other  prudent  .^opljB  man- 
age their  own  private  affairs.  All  the  bonds, 
notes,  &c.,  belonging  to  the  estate,  and  not 
collected,  are  now  in  the  hands  of  this  re- 
spondent, and  he  is  ready  to  make  such 
disposition  of  them  as  the  court  may 
276  direct,  and  *to  settle  his  account  in 
such  manner  as  to  the  court  may  seem 
right.  He  further  states,  that  no  deeds 
have  been  made  to  the  purchasers  of  said 
lands;  and  this  respondent  submits  that, 
under  the  circumstances,  he  should  not  be 
held  responsible  for  the  money,  and  be  re- 
quired at  the  same  time  to  convey  the  lands 
to  the  purchasers ;  and  if  the  sales  are  to  be 
set  aside  as  to  anything,  that  they  should 
be  set  aside  out  and  out,  and  a  re-sale  di- 
rected. One  of  the  purchasers  of  the  land 
proposed  to  pay  this  respondent  for  the  same 
in  confederate  money  when  he  was  at  home 
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on  a  furlough  in  1863,  and  on  being  in- 
formed that  this  respondent  had  not  the 
papers  with  him,  threatened  to  compel  him 
to  take  the  money  under  the  penalties  of  the 
law,  and,  under  the  advice  of  counsel,  it 
was  paid  to  the  agent  aforesaid. 

Upon  the  coming  in  of  this  answer,  the 
court  entered  a  decree  directing  one  of  the 
commissioners  to  take  and  report  an  account 
of  the  value  of  confederate  money  at  the 
time  the  bonds  for  the  payment  of  the  lands 
sold  by  the  executor,  Crispen  Dickenson,  in 
the  proceedings  mentioned,  respectively  be- 
came due,  and  also  the  value  of  the  currency 
at  the  time  payments  were  made  by  the  pur- 
chasers of  said  lands  to  the  executor  or  his 
agent  for  said  lands,  and  also  the  value  of 
said  lands  in  good  currency  at  this  time. 
The  court  doth  further  adjudge,  order  and 
decree,  that  said  executor  is  properly  charge- 
able with  the  bonds  and  other  evidences  of 
debt  which  came  into  his  hands  or  were 
taken  by  him  as  executor  of  Henry  Robert- 
son, deceased,  and  filed  with  and  referred 
to  in  commissioner  Banks'  report,  and  that 
said  executor  proceed  at  once  to  collect  the 
same.  The  court  being  further  of  the  opin- 
ion that  the  parties  who  purchased  the 
lands,  sold  by  said  executor,  should  be 
276  made  parties  to  this  suit,  Moth  order 
that  the  plaintiffs  amend  their  bill 
and  make  such  persons  parties  thereto. 

Under  this  decree  the  plaintiff  filed  an 
amended  bill,  making  the  purchasers  of  the 
real  estate  parties  defendant. 

The  purchasers  answer  the  bill,  admit 
that  they  paid  the  purchase  money  in  con- 
federate currency,  part  in  1863  and  part  in 
1864;  but  claim  that  having  fully  paid  the 
purchase  money  to  the  executor  who  was 
authorized  to  receive  it,  they  are  entitled  to 
have  the  lands  conveyed  to  them.  Two  of 
them  claim  that  they  have  put  valuable  im- 
provements upon  the  lands  so  purchased, 
and  **claim  the  benefit  of  the  improvements 
so  made." 

The  report  of  the  commissioner  returned 
under  the  above  decree  directing  him  to 
ascertain  the  value  of  the  currencv  at  the 
time  the  payments  were  made,  shows  that 
the  larger  portion  of  the  purchase  money 
(all  of  which  was  due  in  a  sound  currency 
and  before  confederate  currency  came  into 
circulation),  was  paid  in  the  year  1864, 
when  the  rate  of  depreciation  was  $27.00  for 
$1.00;  showing  that  the  purchaser  Tosh 
paid  his  debt  of  $2,685.50  due  in  gold,  with 
a  currency  worth  only  $319.50,  and  that  the 
purchaser  Crider  paid  his  debt  of  $2,404.50, 
due  in  gold,  in  a  currency  worth  only  $144.98, 
and  that  the  purchaser  Jacobs  paid  his 
debt  of  $512.47,  in  a  currency  worth  only 
$18.31;  or  in  other  words,  showing  that  the 
debts  arising  from  the  sale  of  lands  of  the 
testator  devised  to  be  sold  and  to  be  divided 
among  his  infant  children,  amounting  to 
$5,602.47,  were  discharged  by  the  payment 
of  $482.79. 

The  commissioner  also  returned  a  report 
showing  the  present  value  of  the  three 
tracts  of  land  sold  by  the  executor.  Upon 
the  return  of  these   reports   of  its   commis- 


sioner, the  circuit  court  at  the  No- 
277    vember  term  *1871,   entered  its  decree 

declaring  ''that  the  interests  of  the 
legatees  of  Henry  Robertson  under  his  will, 
all  of  whom  were  infants  during-  the  time, 
were  improperly  and  grossly  prejudiced  aad 
sacrificed  by  the  executor  throogh  hi* 
agent,  in  receiving  a  currency  so  grtatij 
depreciated  when  no  necessity  existed  to 
justify  the  same,  and  also  by  the  pnrcbaaen 
in  paying  in  a  greatly  depreciated  cnrrencr 
the  purchase  money  on  said  lands,  for  whicfa 
bonds  were  executed  when  there  was  so 
depreciation  in  the  currency  of  the  country, 
and  before  confederate  currency  was  is- 
sued." The  court  then  decreed  that  onleH 
the  purchasers  should  elect  within  sixty 
days,  to  take  the  land  purchased  t»y  tbea 
respectively  in  1860,  at  the  then  pfeMot 
value  reported  by  the  commissioner,  the 
same  should  be  sold  by  a  commissioner  ap- 
pointed for  that  purpose ;  and  that  if  tiiey 
should  elect  to  take  the  same  at  such  vslse 
they  should  be  credited  by  the  gold  value  of 
the  payments  they  made  to  the  execntor  at 
the  time  such  payments  were  made.  It  is 
from  this  decree^that  an  appeal  was  allowed 
by  this  court. 

The  court  is  of  opinion  that  there  is  so 
error  in  this  decree,  so  far  as  it  holds  tbt 
purchasers  as  well  as  the  executor  liable  to 
the  devisees  of  Henry  Robertson  for  tbe 
purchase  money  of  the  lands  sold  by  tbe 
executor.  The  conduct  of  the  executor  in 
receiving  debts  contracted  to  be  paid  ia 
gold  or  its  equivalent,  in  a  currency  dqire- 
elated  to  such  an  extent  that  debts  amount- 
ing to  $5,602.47,  well  secured,  were  dis- 
charged by  the  payment  of  $4€C.79,  was  m 
grossly  negligent,  and  such  a  reckless  sac^ 
rifice  of  the  interests  of  these  infants  wboa 
his  testator  had  committed  to  his  care  and 
protection  both  as  executor  and  trustee,  as 
to  constitute  a  fraud  in  law,  and  cannot  be 

tolerated  for  a  moment  in  a  ooort  of 
276    equity.     His  answer,  upon  the  *iK»t 

liberal  'interpretation  of  his  moti?es 
and  conduct,  furnishes  no  justificatioo  or 
excuse.  The  fact  that  war  was  flagraat 
and  business  suspended,  and  the  ooorts 
closed,  may  furnish  an  excuse  for  oat 
bringing  suit  upon  the  t>onds  he  held;  bst 
can  furnish  none  for  his  receiving  goU 
debts  well  secured,  in  confederate  mooejr 
almost  worthless — for  instance  in  givisf 
up  a  debt  of  upwards  of  500  dollars  lor  18 
dollars. 

It  is  not  true,  as  asserted  in  his  answer, 
that  there  was  any  **law  compelling  all 
creditors,  under  heavy  penalties,  to  take 
confederate  money."  No  such  law  existed. 
The  statute  in  respect  to  a  tender  of  ooafed- 
erate  money  applied  only  to  a  case  wbcit 
the  contract  of  the  parties  was  to  be  fal- 
filled  or  performed  in  confederate  treassiy 
notes.  It  had  no  reference,  and  could  have 
none,  to  debts  contracted  for  gold  or  iti 
equivalent,  and  before  the  existence  of  con- 
federate currency.  There  is  and  can  be  so 
justification  or  excuse  for  an  executor  gniltj 
of  such  gross  negligence  and  palpable  frasd 
in  law  as  is  shown  in  this  case. 
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And  now  the  question  is,  did  the  pur- 
chasers, in  failinf^  to  pay  these  debts  when 
the  J  became  due  in  May  and  November 
1861,  and  in  insisting  on  paying  them  in 
1863  and  1864  in  an  almost  worthless  cur- 
rency, participate  in  the  devastavit  of  the 
executor  and  the  breach  of  trust  committed 
by  him,  so  as  to  make  them  liable  to  the 
infants,  whose  lands  they  frot,  but  never 
paid  for?  We  think  they  did.  We  do  not 
mean  to  say,  that  in  every  case  where  an 
executor  may  be  held  liable,  as  committing 
a  devastavit,  for  collecting  a  good  debt, 
y^dl  secured  and  payable  in  gold,  in  a 
depreciated  currency,  that  the  party  who 
pays  the  debt  is  necessarily  liable  as  par- 
ticipating in  such  default  or  fraud  of  the 
executor.  On  the  contrary,  there  may  be 
cases  where  the  collection  of  a  debt  in 
270  a  depreciated  currency  *would  be  a 
devastavit  in  the  executor,  and  yet  no 
liability  is  fixed  upon  the  party  who  pays 
the  debt.  He,  the  debtor,  does  not  know, 
and  is  not,  generally,  bound  to  inquire, 
what  may  be  the  necessities  of  the  estate 
represented  by  the  executor.  For  aught  he 
knows,  the  debt  which  he  pays  may  pay  a 
debt  due  from  the  estate,  or  pay  a  legacy 
which  a  legatee  may  be  willing  to  receive 
in  a  depreciated  currency.  But  this  is  not 
the  case  before  us.  Here  is  not  the  case 
simply  of  the  collection  of  a  debt  due  to  the 
testator  and  collected  by  "the  executor,  but 
the  dealing  is  directly  between  the  executor 
and  these  defendants  as  seller  and  purchaser, 
vendor  and  vendee. 

These  defendants  are  in  default  in  not 
paying  the  bonds  when  they  became  due  in 
the  currency  which  they  agreed  to  pay,  and 
in  paying  to  the  agent  of  the  executor  a 
^▼orthless  currency  for  the  land  of  these 
infants,  for  which  they  agreed  to  pay  gold. 
In  other  words,  they  hold  the  lands  of  these 
infants,  for  which  they  have  not  paid  one- 
tenth  of  their  value.  They  have  taken  in 
and  cancelled  their  bonds,  amounting  to 
upwards  of  $5,000,  by  paying  to  the  executor 
something  over  $400.  Suppose  the  executor 
had  sold  these  bonds — for  instance,  suppose 
he  had  sold  Jacobs'  bond  of  $500  for  $18, 
would  not  both  seller  and  buyer  have  been 
held  liable  for  so  gross  and  palpable  a 
fraud?  Pinchard  v.  Woods,  8  Gratt.  140; 
Jones'  ex'or  v.  Clarke,  25  Gratt.  642.  Prac- 
tically this  was  just  what  was  done.  Jacobs 
paid  but  $18  for  his  obligation  of  $500 ;  and 
tK>th  he  and  the  executor  must  be  held  liable 
for  the  gross  fraud  upon  the  rights  of  these 
infants,  in  which  both  participated. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  decree  of  the  circuit  court 
directing  a  sale  of  the  land,  unless  the 
280  purchasers  elect  to  pay  for  the  *same 
the  value  .of  the  same  ascertained  by 
the  commissioner;  this  court  being  of  opin- 
ion that  the  facts  proVed  are  such  as  clearly 
to  charge  the  executor  with  a  devastavit 
and  breach  of  trust,  and  the  purchasers 
^vith  participation  in  and  responsibility  for 
the  same. 

The  court  is  further  of  opinion  that  there 
is    no   error   in    the   decree  of  said  circuit 


court,  as  assigned  in  the  petition  of  appeal, 
that  the  court  failed  to  allow  the  purchasers 
for  the  improvements  put  on  the  land. 

Certainly  there  is  no  error  to  the  preju- 
dice of  the  appellants.  No  interest  is 
charged  against  the  appellants  in  these 
debts  due  since  November  1861,  and  they 
are  not  required  to  account  for  rents  and 
profits.  These  (interest  and  rents)  would 
more  than  overbalance  all  the  claims  as- 
serted for  improvements  by  the   appellants. 

It  is  manifest  that  upon  a  settlement  of 
accounts  charging  the  purchasers  with  the 
interest  or  the  rents  and  profits  since  No- 
vember 1861,  and  crediting  them  with  all 
the  improvements  they  claim,  they  would 
be  indebted  to  the  appellees  in  a  much 
larger  amount  than  that  decreed  against 
them.  If  thev  elect  to  hold  as  purchasers, 
then  they  would  be  charged  with  interest. 
If  they  give  up  the  purchase,  they  should 
be  chargeable  with  rents  and  profits,  which, 
in  either  case,  would  overbalance  the  im- 
provements claimed. 

Upon  the  whole  case  we  are  of  opinion  to 
affirm  the  decree  of  the  circuit  court. 

Decree  affirmed. 


281  'Erwin  &  Wife  v.  Nichols  &  al. 

March  Term,  1876.  Richmond. 

Wills— Constrnctloii.— A  testator  havlnfir  in  term  pro- 
vided for  an  equal  division  of  his  personal  estate 
among-  his  three  children,  held,  upon  a  considera- 
tion of  the  whole  will,  that  he  did  not  intend  that 
certain  land  he  fflves  to  one  of  the  children  should 
be  charged  to  him  in  the  division  of  the  personal 
estate. 

Abel  B.  Nichols,  of  the  county  of  Bed- 
ford, died  in  February  1868.  He  was  a 
widower,  and  left  three  children,  James  I/., 
George  A.  and  Sally  E.,  then  married  to 
Holmes  Erwin.  He  left  a  will,  wholly  writ- 
ten by  himself,  which  was  duly  admitted  to 
probate  in  the  county  court  of  Bedford.  So 
much  of  the  paper  as  bears  upon  the  only 
question  in  this  case  is  as  follows : 

*  *  •  «  «  Desiring  to  make  some  cer- 
tain disposal  of  property  which  I  own,  not 
that  I  desire  to  discriminate  among  my 
children,  but  to  equalize  previous  advance- 
ments, and  perhaps  make  some  donations 
that  without  a  will  would  not  be  made. 
But  owing  to  the  late  war  and  the  present 
distracted  state  of  the  countrv  cash  dona- 
tions cannot  be  made  with  much  certainty, 
especially  with  the  present  inflated  state  of 
the  currency.  Now  in  setting  forth  the 
advancements  made  my  children  heretofore 
I  shall  not  confine  myself  to  any  bill  of 
items,  for  a  great  deal  of  money  and  prop- 
erty of  various  kinds  have  not  been  charges 
at  all  on  my  books.  So  I  shall  endeavor  to 
state   an    account    approximating   as 

282  near  as  I  think  ^right  and  proper   in 
all  cases;  and  I  trust  the  plan  will  be 

satisfactory  to  all  parties  interested;  and 
as  my  decision  will  be  final  and  not  in  any 
case  to  be  altered,    I  shall  require    a    new 
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set  of  books  to  be  opened,  for  at  all  times 
for  all  persons  interested  to  examine  the 
same.        ♦*♦♦♦♦» 

Now,  in  the  first  place,  I  shall  desijornate 
the  several  amounts  to  be  charged  to  the 
several  legatees,  viz :  Item  1st.  To  charge 
mj  oldest  son,  James  L.  Nichols,  for  vari- 
ous sums  advanced  him,  as  also  several 
thousand  dollars  advanced  to  his  different 
firms  or  partnerships,  to-wit:  Nichols, 
Moulton  &  Co.,  the  partner  was  George 
Johnston,  formerly  in  or  near  Alexandria, 
Va.,  the  other  firm  of  Nichols  &  Moulton, 
now  or  recently  of  Baltimore,  Md.,  together 
with  various  land  warrants — in  all,  I  have 
estimated  at  twenty  thousand  dollars  ($20,- 
000),  which  sum  is  much  under  the  actual 
amounts,  exclusive  of  interest.  I  charge 
my  second  — ,  Geo.  A.  Nichols,  with  the 
sum  of  ten  thousand  dollars  ($10,000),  which 
will  include  all  advances  up  to  the  date  of 
my  demise,  such  as  stock,  household  and 
kitchen  furniture,  given  him  at  his  removal 
to  the  Harriss  place,  but  no  real  estate  has 
been  given  off,  and  no  compensation  for 
services  will  be  allowed  him  at  my  death, 
except  such  as  I  shall  annually  devise  for 
his  services,  &c.  So  my  intention  is,  that 
there  shall  be  no  old  back  accounts  to  ad- 
just after  my  demise.  I  also  charge  my 
daughter,  8ally  E.  Nichols,  with  the  sum 
of  five  thousand  dollars  for  advances  made 
to  her  and  her  husband,  Holmes  Erwin, 
since  their  marriage.  I  further  desire  my 
daughter  Sally  Erwin  to  have  the  benefit 
and  rents  of  my  property  in  Lynchburg — 
say  one-half  of  the  two  stores  on  Main 
street,  one  of  which    is  at   present  occupied 

by  Geo.  M.  Rucker,  and  the  other  by 
283    Pain  A  Brother,  as  *sl  book  store,  also 

the  house  occupied  by  Button  as  a 
printing  and  binding  office,  the  stable, 
yard,  Ac.  My  wish  is  that  this  property 
shall  belong  to  my  daugther  Sally  during 
her  life,  and  then  to  the  heirs  of  her  body, 
to  wit  :•  her  daughter  Mary,  and  any  other 
heir  or  heirs  of  her  body,  the  one-half  of 
this  property  I  estimate  at  fifteen  thousand 
dollars  ($15,000),  which  is  designed  to  make 
her  portion  equal  to  her  brother's,  James 
L.  Nichols.  I  desire  my  eldest  son,  James 
L.  Nichols,  to  have  the  benefit  and  entire 
profits  of  my  Harriss  plantation,  as  also 
two  parcels  of  land  adjoining,  bought  of 
Johnson, &  Terry,  and  adjoining  the  main 
road  from  Little  Otter  to  Libert3',  as  also  a 
piece  of  twenty-seven  acres  or  thereabout, 
t>ought  of  Webb,  all  in  wood,  and  adjoining 
John  F.  Sales*  and  Thos.  Leftwitch's  land. 
Should  my  said  son  James  L.  Nichols,  die 
without  legal  issue,  then  at  his  death,  the 
land  aforesaid  is  to  revert  back,  and  the 
profits  .from  the  date  of  his  death,  to 
the  other  children  of  Geo.  A.  Nichols  and 
Sally  E.  Nichols.  I  design,  however,  a  new 
line  to  be  run,  cutting  off  a  small  portion 
of  the  Harriss  and  other  lands  and  adding 
the  same  to  the  home  or  Webb  tract — to 
commence  &c.  *  *  It  is  my  wish  that 
this  land  so  cut  off,  shall  forever  belong  to 
the  home  or  Webb  tract.  I  also  give  and 
bequeath    to   my    second     son,    George    A. 


Nichols,  the  use,  profits  and  benefit  of  the 
home  or  Webb  tract  of  land,  as  also  tis 
small  piece,  near  Otter,  on  the  east  side  of 
the  main  road.  Also  a  small  piece,  boogiii 
of  Watson,  and  a  small  piece  of  wood  land, 
bought  from  William  A.  Hardy,  to  have 
and  to  hold,  and  take  the  t>eneilt  and  profiti 
of  the  same  during  his  life,  and  then  to  tiie 
heirs  of  his  body  forever.  My  object  and 
intention  is,  that  no  landed  property  sbaQ 

be  put  in  market  and  sold  during  tlie 
284    life  of  my  *children,  but  they  are  not 

restricted  in  regard  to  the  personal 
effects  of  my  estate,  which  are  to  be  eqnaU/ 
divided  between  the  three  legatees  afore 
specified.  I  think  the  personal  effects,  good 
bonds,  &c.  will  amount  to  perhaps  over  fifty 
thousand  dollars,  but  great  doubt  exists  in 
regard  to  their  collection,  as  the  stay  law. 
bankrupt  law,  and  the  apparent  geoenl 
disposition  to  repudiate  debts,  all  have  a 
tendency  to  lessen  the  chances  of  realizing. 
I  desire  the  horse  power,  mill,  cutting  box. 
cider  mill,  drill,  reaper  and  mower,  together 
with  the  thresher,  not  to  be  sold,  or  any 
inventory  taken  of  them,  but  they  are  to  be 
considered  as  a  part  of  the  freehold,  and  as 
belonging  to  my  son  Greorge  A.  Nidwls' 
tract.  The  real  estate  devised,  or  the  pfxiiti, 
to  George  and  Sally,  I  think  will  eqmliae 
their  portions  with  James  h.  Kichols*  pre- 
vious advancements.  I  regard  James  L. 
Nichols'  transfer  of  the  lands  heretofore 
mentioned,  rather  in  excess  of  his  proper 
portion ;  still  I  am  unwilling  to  hamper  hjB 
with  debt.  But  I  shall  especially  enjoin  it 
on  him  that  no  wood  is  to  be  sold  off  fron 
the  estate,  or  timber  of  any  kind ;  and  I 
also  enioin  it  on  George  not  to  cat  off  firoa 
the  Webb  tract  any  wood  or  timber,  except 
what  the  place  absolutely  requires. 

The  beneficiaries  under  the  will  having 
differed  as  to  its  proper  constmction,  Erwia 
and  wife  instituted  their  suit  in  the  circoit 
court  of  Bedford  county  against  James  L. 
and  George  A.  Nichols,  to  have  tbeooo- 
struction  settled.  The  sole  qoestion  was» 
whether  the  real  estate  devised  to  the  dif- 
ferent children  was  to  be  estimated  in  mak- 
ing the  division  among  them:  or  whetlicr 
the  equal  division  contemplated  by  the  wiO 
had  reference  solely  to  the  personal  estate. 
The  cause  came  on  to  be  heard  on  the  Tth 

of  February  1872,  when  the  court  made 
286    the  following  decree:  *It  is  the  opta- 

ion  of  the  court  that  one  of  the  lead- 
ing intents  of  the  testator,  At)el  B.  Nichol% 
in  making  the  will  in  the  bill  mentioned, 
was  to  define  the  amounts  of  the  advance- 
ments theretofore  made  by  him  to  each  of 
his  children,  and  to  adjust  the  inequalities 
in  the  amounts  of  the  same  by  beqoests  or 
devises  in  his  will,  so  as  to  make  them  all 
equal,  or  to  ''approximate  equality  as  nev 
as  he  thought  right  and  proper,"  so  that 
after  his  death  there  should  be  no  aooourta 
of  advancements,  or  of  any  other  kind  (tD 
use  his  own  language  'no  old  book  ac- 
counts')<  to  be  charged  to  or  to  l>e  settled 
and  adjusted  between  his  legatees.  And  the 
court  is  further  of  opinion,  and  doth  decide, 
that  by   the  devise  to  Mrs.  Erwin  of  a  life 


472 


27  QRATT. 


ErWIN  &  WiFB  V,  NlCHOI^S  &  AI,. 


286,  287,  288 


estate  in  the  property  in  Lynch burff  (men- 
tioned in  said  will),  and  to  George  A. 
Nichols  of  a  life  estate  in  the  'Home  or 
Webb'  tract  of  land,  likewise  mentioned  in 
said  will,  with  remainder  in  fee  to  their 
issne  respectively,  the  said  testator  intended 
to  make  them  equal  with  the  said  James  L* 
Nichols  in  respect  to  the  advancements  pre- 
viously made  by  him  to  his  children,  or  to 
make  them  approximate  equality  as  near  as 
he  thought  right  and  proper,  and  by  the 
said  devises  in  his  estimation  did  make 
them  all  equal,  or  as  nearly  equal,  as  he 
thought  right  and  proper,  and  chose  to  do ; 
and  that  although  he  thought  the  devise  to 
the  said  James  h*  Nichols  of  a  life  estate 
in  the  'Harris'  tract  of  land,  with  a  con- 
tingent remainder  over  to  the  issue  of  Mrs. 
Krwin  and  George  A.  Nichols,  was  some- 
what in  excess  of  his  share  of  his  estate, 
he  did  not  intend  that  the  said  James  L. 
should  account  for  that  excess;  and  that, 
according  to  the  true  construction  of  the 
said  will  (whether  actual  equality  among 
liis  children  has  been  attained  or  not),  by 
this  'plan'  or  scheme  of  the  testator, 

286  yet  that  such    was  his  will   and  *iinal 
disposition,  and    all  who  claim  under 

his  will  must  abide  by  it;  and  therefore 
there  is  to  be  no  account  taken  of  the  ad- 
vancements by  the  testator  in  his  lifetime 
to  his  children,  and  the  whole  of  his  per- 
sonal estate,  after  paying,  the  debts  of  the 
testator  and  costs  of  administration,  and 
satisfying  the  specific  legacies  given  by  the 
said  will,  is  to  be  equally  divided  between 
the  female  plaintiff  and  the  defendants. 
And  the  court  doth  further  adjudge,  order 
and  decree,  that  the  said  executors  do  ad- 
minister and  distribute  the  estate  of  their 
testator  in  conformity  with  this  decree  upon 
the  principles  above  declared.  And,  there- 
ttpon,  Krwin  and  wife  applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

Kean  and  Thurman,  for  the  appellants. 

Jones  &  Bouldin  and  Burks,  for  the  ap- 
pellees. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

The  testator,  A.  B.  Nichols,  left  three  chil- 
dren, James  L.,  George  A.,  and  Sally  B., 
who  had  intermarried  with  Holmes  Erwin,  to 
whom  he  had  made  unequal  advancements, 
which  he  ascertains  and  determines  by  his 
will. '  The  advancements  to  James  he  puts  at 
|aO,000;  to  George,  at  $10,000;  and  to  Sally, 
at  $5,000.  And  then  devises  to  Sally  Erwin 
real  estate  in  Lynchburg  for  life,  remainder 
in  fee  to  her  daughter  Mary  and  to  any 
other  heirs  of  her  body,  which  he  values  at 
$15,000.  This  devise  he  declares  **is  de- 
signed to  make  her  portion  equal  to  her 
brother's,  James  L*  Nichols."  He  then 
irives  to  his  eldest  son,  James,  the  benefit 
and  entire  profits  of  his  Harris  plantation 
and  other  lands  mentioned;  and  provides, 
that  should  he  die  without  legal  issue  (he 
was  then  thirty-eight  years  of  age,  and  un- 
married),   the    lands    given    to    him 

287  should  *go  to   the  children   of  George 
and  Sally.     He  then  gives  to  his  son 


George  the  use,  profits  and  benefit  of  the 
home  or  Webb  tract  of  land,  and  other  lands 
mentioned,  "to  have  and  to  hold,  and  take 
the  benefit  of  the  profits  of  the  same  during 
his  life,  and  then  to  the  heirs  of  his  body 
forever."  He  says  his  object  and  inten- 
tion is,  that  no  landed  property  shall  be  put 
in  market  and  sold  during  the  life  of  his 
children ;  but  they  are  not  restricted  in  re- 
gard to  the  personal  effects  of  his  estate, 
which  he  says  are  to  be  equally  divided 
between  his  three  legatees.  After  putting 
his  estimate  upon  the  personal  effects,  good 
bonds,  &c.,  which  he  says  perhaps  may 
amount  to  over  fifty  thousand  dollars,  but 
at>out  which  he  thinks  there  is  great  doubt, 
from  causes  which  he  assigns;  and  after 
designating  certain  articles  of  property 
which  are  to  be  considered  as  part  of  the 
freehold  and  as  belonging  to  his  son  George's 
tract,  he  says:  *'The  real  estate  devised,  or 
the  profits,  to  George  and  Sally,  I  think  will 
equalize  their  portions  with  James  L#. 
Nichols'  previous  advancements."  And 
then  immediately  adds:  "I  regard  James 
£^.  Nichols'  transfer  of  the  lands  heretofore 
mentioned  rather  in  excess  of  his  proper 
proportion;  still  I  am  unwilling  to  hamper 
him  with  debt." 

Upon  the  case  thus  made  by  the  record, 
we  have  to  determine  whether  an  account 
of  the  advancements,  and  of  the  bequests 
and  devises  hereinbefore  recited,  shall  be 
brought  into  the  distribution  of  the  personal 
estate.     And  that  is  the  only  question. 

By  the  express  terms  of  the  will,  the  de- 
vise to  Sally  Erwin  was  designed  to  make 
her  portion  equal  to  her  brother's,  James 
L*  Nichols.  And  the  testator  also  declares 
that  the  devises  he  made  to  George  and 
Sally  he  thinks  will  equalize  their 
288  portions  with  James  ly.  *Nichols' 
previous  advancements.  The  equal- 
ization of  the  advancements  was  therefore 
effected  by  the  testator  himself  in  the  dis- 
position he  made  of  the  real  estate,  and 
they  were  not  left  open,  to  be  equalized  out 
of  the  personal  estate,  or  to  be  charged  to 
account. 

It  only  remains  therefore  to  inquire:  Is 
James  I4,  Nichols  chargeable,  in  the  dis- 
tribution of  the  personal  estate,  with  the 
real  estate  devised  to  him  for  life,  with 
contingent  remainder  in  fee  to  the  children 
of  George  Nichols  and  Sally  Erwin,  as  an 
offset  su^ainst  his  distributive  share  of  the 
personal  estate?  Was  such  the  intention 
of  the  testator?  He  says  expressly,  that  the 
personal  estate  shall  be  equally  divided  be- 
tween his  three  legatees.  His  language  is 
peculiar.  He  says  *'the  personal  effects  of 
my  estate,  which  are  to  be  equally  divided 
between  the  three  legatees  afore  specified." 
Did  he  mean  to  say  that  there  should  be  an 
equal  division  of  the  personal  effects  of  his 
estate  between  his  three  legatees,  by  add- 
ing thereto  the  value  of  the  interest  in  his 
real  estate  which  he  had  given  to  his  son 
James,  and  charging  him  therewith?  If  he 
had  so  intended,  he  could  easily  have  said 
it.  But  he  did  not.  If  he  had,  what  ac- 
count was  to  be  taken  of  the  valuable  inter- 


473 


27  QRATT. 


Virginia  Rbports,  Annotated. 


280,  290,  291,  202 


est  in  the  same  real  estate  which  he  had 
contin^^ently  devised  to  the  children  of 
George  and  Sally?  Was  no  account  to  be 
taken  of  that?  He  does  not  expressly  em- 
brace the  said  real  estate  in  the  division  of 
the  personal  estate,  but  directs  an  equal 
division  of  the  latter,  without  any  qualify- 
ing words.  Nor  can  his  intention  to  em- 
brace it  be  implied  by  what  is  expressed, 
but  rather  the  contrary,  for,  in  the  same 
paragraph,  he  acknowledges  the  inequality, 
but  declines  to  change  it.  He  says:  *'I  re- 
gard James  L.  Nichols  transfer  of  the 
lands,  heretofore  mentioned,  rather  in  ex- 
cess of  his  proper  (equal)  portion  (he 
280  will  *not  change  it),  **still  I  am  un- 
willing (he  says)  to  hamper  him  with 
debt."  He  directs  an  equal  division  of  his 
personal  estate  between  his  three  legatees, 
with  the  fact  present  to  his  mind,  that  the 
disposition  he  had  made  of  his  real  estate 
in  favor  of  his  son  James  was  rather  in 
excess  of  an  equal  share  to  him,  but  adheres 
to  an  equal  division  of  the  personal  estate 
notwithstanding,  and  assigns  as  a  reason, 
that  he  is  not  willing  '*to  hamper  him  with 
debt."  So  far  from  an  implication  arising 
from  the  language  of  the  will,  that  whilst 
the  testator  directs  his  personal  estate  shall 
be  equally  divided  between  his  three  lega- 
tees, he  did  not  mean  that,  but  meant  that 
James  should  not  get  an  equal  share  of  the 
personal  estate,  but  should  be  charged  with 
the  value  of  the  interest  given  to  him  in 
the  real  estate,  and  that  his  division  of  the 
personal  estate  should  be  less  than  an  equal 
share  by  the  value  of  his  interest,  or  excess 
of  equality  in  the  real  estate,  we  think  the 
contrary  is  clearly  implied. 

The  testator  no  where  applies  the  same 
language  of  equality  to  the  division  of  his 
estate  generally,  that  he  applies  to  the  di- 
vision of  his  personal  estate.  It  does  not 
seem  to  have  been  his  aim  to  conform  to 
exact  equality  in  the  division  of  his  estate. 
In  regard  to  the  charges  for  advancements 
to  his  children,  to  which  he  seems  to  have 
special  but  not  exclusive  reference,  he  says 
I  shall  endeavor  to  approximate  (not  equal- 
ity, but) as  near  as  I  think  right  and  proper 
in  all  cases,  and  I  trust  it  will  be  satisfac- 
tory to  all  parties  interested,  as  my  decision 
is  final,  and  cannot  be  altered."  James  was 
his  eldest  child,  and  had  been  unfortunate 
in  business.  He  doubtless  considered  his 
losses,  and  that  he  would  get  much,  less  of 
his  estate  at  his»death  than  his  brother  and 
sister;  and  that  he  had  given  to  him  only  a 
right  to  the  rents  and  profits  of  the 
200  land  *during  his  life,  and  that  it  would 
then  go,  in  the  event  of  his  dying 
without  issue,  which  he  may  have  thought 
to  be  probable,  to  George  and  Sallie's  chil- 
dren, and  that  after  all  the  inequality  would 
be  inconsiderable.  And  it  was  one  of  his 
objects  in  making  a  will,  that  he  might 
make  some  donations,  which  he  could  not 
make  without  a  will.  We  regard  the  decla- 
ration made  in  a  previous  clause  of  the  will 
to  the  effect,  that  no  moneys  shall  be  re- 
quired to  be  paid  over  to  legatees  until  their 
claims  are  equalized,  relied  upon   by  appel- 


lant's counsel,  as  having  reference  to  the 
equalization  of  the  purchases  which  they 
might  make  at  the  sales,  and  consequently 
not  at  all  militating  against  the  foreicoiii^ 
construction  given  to  other  clauses  of  the 
will.  We  think  there  is  no  error  in  the 
decree,  and  are  of  opinion  to  affirm  it 
costs. 

Decree  affirmed. 


201  *Sand8v.  Lynham,  Escheator. 

March  Term,  1876,  Richmond. 
[21  Am.  Rep.  SIS  } 
I.  AlleiM  — Real  BsUte  of— Bjcheat.— H.   of  fonifB 
birth,  died  In  1867.  seised  and  possessed  of  ml 
estate  in  R.  Intestate  and  wlttaoatany  known  kcfiis. 
The  real  estate  of  which  he  died  seized  vested  la 
possession  in  the  state  wlthoat  office  fonsd.  or 
other  proceedinars  at  law. 
IL   Same  — Personal     Repreaeotatlva     of— JaJgaaat 
affalnst.— After  the  death  of  H.  6  sned  his  cantor 
S  for  a  larffe  debt,  alleged  to  be  dae  from  H.  and 
there  was  a  judgment  by  default.    Q  then  sued  & 
the  curator,  in  equity,  to  snblect  the  real  esute  af 
which  H  died  seised  for  the  payment  of  the  Jadf- 
ment.    There  was  a  decree  for  a  sale,  and  a  tale  bi 
pursuance  of  the  decree,  when  J  became  the  ^mr- 
chaser  of  a  part  of  the  property.    Hku>: 
I.  5ame— Same— Same  — Decree  for  Sale    i^artha.— 
The  state  not  haying  been  a  party  to  the  saiL  the 
decree  and  sale  are  a  nullity  as  to  her.  and  gxn 
J  no  title  to  the  property  purchased  by  him. 
a.  Same— Same— SaoM— Same— RIffhta  of  Baaa  Hdt 
Purchaser.— If  J  was  a  bona  JUU  purchaser,  be  h 
entitled  to  be  substituted  to  the  rlffhta  of  the  cred- 
itor O:  and  upon  showing  that  the  claim  of  Gis 
Just,  to  have  the  real  estate  subjected  to  its  pay- 
ment 
III.  Same— Real  EsUte  of — Bachaat— laJiiM  Usa.-Aftg 
the  death  of  H,  an  inquisition  of  escheat  was  eie- 
cuted  in  186B;  and  the  Jury,  after  fIndUv  the  death 
of  H  without  known  heirs  seized  of  the  real  estate, 
stated  that  certain  parties  were  in   posaessdoo. 
claiminsr  under  said  sale.    The  eacheator  retnraed 
the  inquisition  in  June  1869.  when  tbe  property  was 
advertised  as  escheated.    J  then  filed  his  petitiaa 
in  the  proper  court,  statiuff  he  held  the  piiopeiT7 
under  his  purchase,  and  askinir  for  an  inj&nctiaa. 
The  escheator  and  register  were  made  parties:  tat 
before  the  escheator  answered,  the  coon  made  a 
decree  perpetuating  the  injunction.    The  escheator 
then  filed  a  bill  to  review  the  decree.    Hau»: 
I.  5ame— Same— 5ame— Same— Error.— It  was  error 
to  make  a  decree  paasiuff  upon  the  rigrhts  of  tbe 
purchaser  of  the  property,  and  perpetaat^ 

202  iuff  the  injunction,  ^without  the  answer  of 
the  escheator.    Code  of  1800.  ch.  ill  S  8> 

a.  Same— Same— Same— Praceedlnsa  hy  BsdMaSsr.— 
As  the  title  of  the  state  does  not  depend  upas  tht 
inquisition,  it  cannot  be  affected  by  any  cntn 
or  irreirularitles  in  the  proceedinrs  of  the  es- 
cheator. 

3.  Same— Same— Same— Same.*— The  decree  of  tke 


«Blil  of  Review— Petition  for  a  Rehearing. -The  pris- 
clpal  case  is  cited  in  Kendrick  ▼.  Whitney.  S8  GnO. 
666:  Sturm  v.  Fleming.  22  W.  Va.  41S.  See  alaa  Laid- 
ley  v.  Merrifleld,  7  Leiffh  846;  Mettert  v.  Hacan.  ■ 
Qratt.  281:  8  Enc.  PI.  &  Pr.  502. 
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court  was  a  decree  by  default:  and  the  bill  of 
review  by  the  escbeator,  may  be  treated  as  a 
petition  for  a  rebearimr  of  the  decree. 

4-  Same— Same— Same— Same— BUI  of  Review.— But 

it  was  a  proper  case  for  a  bill  of  review. 

Solomon  Haunsteiiit  of  foreign  birth,  died 
seized  of  an  estate  of  inheritance  in  six 
houses  and  lots  in  the  city  of  Richmond. 
He  was  unmarried  and  died  intestate;  and 
his  estate  was  committed  to  Richard  D. 
Sanxay,  as  curator.  In  March  1867  Wm. 
G-leason,  as  assignee  of  John  W.  Thompson, 
recovered  a  judgment  by  default  against 
Sanxay  as  curator  of  Haunstein's  estate,  for 
S7.000,  with  interest  from  April  Ist,  1861; 
and  in  April  in  a  suit  brought  by  Gleason 
ag^ainst  Sanxay  as  curator,  in  the  circuit 
court  of  Henrico,  in  which  the  bill  and  an- 
swer were  presented  at  the  same  time,  and 
the  cause  doclceted  by  consent,  the  court 
made  a  decree  appointing  Sanxay  a  com- 
missioner to  sell  the  real  estate  of  Haunstein, 
to  receive  the  purchase  money,  and  convey 
the  property  to  the  purchaser;  and  out  of 
the  proceeds  of  the  sale  pay  off  the  judg- 
ment recovered  by  jGrleason.  A  copy  of  the 
decree  and  of  the  judgment  are  the  only 
parts  of  the  record  in  that  case  which  have 
been  filed  in  this ;  but  there  are  two  deeds, 
one  from  Sanxay  as  commissioner,  to  John- 
son H.  Sands,  as  the  purchaser  of  two  of 
the  lots  of  Haunstein,  and  the  other  from 
Mary  J.  Wilkinson,  who  had  been  a  pur- 
chaser at  the  sale  by  Sanxay,  to  Sands  of 
the  lot  so  purchased  by  her. 

In  May  1868  an  inquisition  of  escheat  was 

BSCHBAT. 

I.  PROPBm^  SUBJBCT  TO. 

In  Oeneral.— Where  the  property  of  a  British  sub- 
ject was  sold  dartxiff  the  Revolutionary  War,  by  his 
attorneys  in  this  country,  without  deed,  before  the 
act  of  October  1770.  relative  to  escheats  of  British 
property,  the  sale  was  valid,  notwithstanding  the 
purchase  money  was  not  paid,  and  an  escheat  had 
been  taken  after  the  sale,  but  before  the  passing  of 
the  act.    Kinff  v.  Hanson,  4  Call  250. 

A  testator  devised  his  real  estate  in  Virirlnia  to  his 
executors  to  be  sold  by  them,  and  grave  the  rents  and 
profits  of  said  lands,  which  miffht  accrue  before  the 
■ale,  to  his  alien  sisters,  subject  to  the  payment  of 
his  just  debts  and  of  certain  legacies  td  his  execu- 
tors. Held^  that  the  title  of  the  alien  sisters  was 
frood  airainst  the  commonwealth  claiming  the  money 
'  for  which  the  lands  were  sold :  the  testator  having 
died  without  any  lawful  heirs,  and  his  personal 
estate  beingr  sufficient  to  pay  his  debts.  Common- 
wealth V.  Martin.  5  Afunf.  117. 

Trust  Estates.— Land  was  purchased  by  an  alien, 
but  the  conveyance  was  made  to  a  citizen,  upon  an 
express  trust  that  he  should  hold  the  same  for  the 
benefit  of  the  alien  and  his  heirs.  Held,  that  the 
interest  in  such  trust  estate  belongs  to  the  common- 
wealth.   Hubbard  v.  Goodwin.  3  Lelfirh  402. 

Where  an  asrent  for  a  company  of  British  mer- 
chants, in  the  year  1771,  purchased,  on  their  behalf, 
a  tract  of  land  in  Virarinia,  for  a  sum  payable  on 
demand,  and  received  possession  thereof  for  their 
use,  and  a  credit  for  the  money  was  entered  in  their 
books,  the  equitable  title  to,  and  possession  of  snch 


held  by  Samuel  M.  Pag-e,  escheator  of 
203  the  city  of  Richmond,  *when  the  jury 
found  Haunstein  did  die  seized  of  an 
estate  of  inheritance  in  the  said  six  lots; 
that  he  died  intestate  and  without  heirs, 
and  that  there  was  no  person  known  to  the 
jury  to  be  entitled  to  said  lots;  but  that 
they  had  been  by  a  decree  of  the  circuit 
court  of  the  county  of  Henrico,  sold  to  sat- 
isfy an  office  judgment  obtained  against  the 
estate  of  Haunstein  since  his  death;  and 
that  there  were  then  at  the  time  of  the  said 
inquisition  certain  parties  in  possession  of 
said  lots  claiming  them  under  said  sale. 

Page  did  not  return  his  certificate  of  said 
inquisition  to  the  register  of  the  land  office 
until  June  1869;  and  the  register  then  ad- 
vertised the  property  as  escheated. 

On  the  10th  of  July  1869,  Johnson  H. 
Sands  filed  his  petition  in  the  circuit  court 
of  the  city  of  Richmond,  in  which  he  set 
up  his  claim  to  the  three  of  the  Haunstein 
lots  which  he  had  purchased  as  before 
stated;  he  pointed  to  certain  irreg'tdarities 
in  the  proceedings  to  escheat  the  property, 
and  he  insisted  that  the  jury  having  found 
the  sale  of  the  property  under  a  decree  of 
the  court,  and  the  actual  possession  by  the 
purchasers  at  that  sale,  the  inquisition  was 
not  in  favor  of  the  right  of  the  common- 
wealth to  the  said  lots.  And  he  prayed  that 
Page  might  be  made  a  party  defendant  to 
his  petition  and  required  to  answer  the 
same;  and  that  the  register  of  the  land 
office  might  be  made  a  party  and  enjoined 
from  advertising  the  property  as  escheated; 
that  the  court   would  declare   the  land  not 

land  was  thereby  completely  vested  in  the  company, 
and  escheated  to  the  commonwealth,  under  the  act 
of  escheats  of  1770,  subject,  however,  to  the  payment 
of  so  much  only  of  the  purchase  money  remaining* 
unpaid  as  did  not  exceed  the  sum  for  which  the 
land  was  sold  by  the  escheator,  the  British  company 
beiufir  still  liable  for  the  balance  of  said  purchase 
money.    Day  v.  Murdoch,  1  Munf .  460. 

II.  BNPORCBMBNT. 

Parties.— An  amicuB  curta  cannot  move  to  quash  an 
inquisition  of  escheat,  unless  he  has  'an  interest 
himself,  or  represents  somebody  who  has.  Dunlop 
V.  Commonwealth,  2  Call  284. 

Where  an  alien  possessed  of  real  estate  died 
intestate  without  any  known  heirs,  a  sale  of  such 
real  estate,  to  satisfy  a  debt  against  the  alien,  in  a 
suit  to  which  the  state  was  not  made  a  party,  cannot 
affect  the  title  of  the  state.  Sands  v.  Lynham,  27 
Qratt.  201,  21  Am.  Rep.  848. 

Irrsflrulaiities.— As  the  title  of  the  state  does  not 
depend  upon  the  inquisition,  it  cannot  be  affected  by 
any  errors  or  irregularities  of  the  escheator.  Sands 
V.  Lynham,  27  Qratt  201,  21  Am.  Rep.  348. 

Number  of  Jury.— Upon  an  inquest  of  office  respect- 
ing property  escheated,  prior  to  the  Act  of  1704,  the 
jnry  mifirht  have  been  composed  of  twelve  jurors  or 
of  a  greater  or  smaller  number.  See  Va.  Code  1887, 
S  2376;  Bennet  v.  Commonwealth,  2  Wash.  164. 

Profits  before  Escheat.— Where  land,  which  an 
alien  had  purchased  and  conveyed  to  a  citizen  to 
hold  in  trust  for  himself  and  his  heirs,  escheats  to 
the  commonwealth,  equity  will  not  give  the  common- 
wealth the  profits  thereof,  which  accrued  before  the 
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ebcheated  to  the  commonwealth,  and  for 
general  relief.     The  injunction  was  panted. 

A  copy  of  the  order  of  injunction  having 
been  served  on  Page  and  the  register,  and 
Page  not  having  appeared  or  made  any  de- 
fense, on  the  17th  of  July,  the  court  took 
up  the  case,  and  being  of  opinion  that 
294  *the  verdict  of  the  jury  of  inquisition 
shows  upon  its  face,  that  the  real 
estate  mentioned  therein  was  not  liable  to 
be  escheated,  and  that  the  proceedings  of 
the  defendants  under  said  verdict  were 
wholly  irregular  and  illegal,  made  a  decree 
perpetuating  the  injunction. 

In  January  1870,  Page,  the  escheator,  by 
leave  of  the  court,  filed  his  bill  to  review 
the  decree  of  the  17th  of  July  1869.  He  stated 
his  excuse  for  not  having  filed  his  answer 
in  the  short  time  before  the  decree  was 
made.  He  insists  that  the  proceedings  on 
the  inquisition  were  regular,  that  the  peti- 
tioner had  no  title  to  the  property,  and  it 
was  error  to  proceed  to  decree  upon  the  pe- 
tition until  the  escheator  had  filed  his  an- 
swer; as  was  expressly  provided  by  the 
statute.     Code  ch.  113,  I  8. 

Sands  demurred  to  the  bill,  and  also  an- 
swered; but  the  court  overruled  the  de- 
murrer, and  set  aside  the  decree  of  July 
17th,  1869,  on  the  last  ground  stated  in  the 
bill  of  review.  And  John  A.  Lynham  hav- 
ing succeeded  Page  as  escheator,  he  was 
substituted  as  defendant  and  directed  to  file 
his  answer. 

lyynham  in  his  answer  insisted  that  the 
matters  stated  in  the  petition  were  insuffi- 
cient in  law  and  equity  to  entitle  the  plain- 
decree  executingr  the  deed  of  trust  for  the  benefit  of 
the  state.    Hubbard  v.  Gk)odwlii.  8  Leiffh  402. 

IIL  BVIDBNCB. 

In  escheat  proceedings  between  the  heirs  of  the 
alien  and  the  commonwealth,  where  both  parties 
claim  under  the  same  person,  and  the  inquisition 
refers  to  a  deed  to  the  alien  for  the  land,  recorded 
in  a  certain  connty,  a  copy  of  said  deed  is  evidence, 
although  it  was  not  recorded  upon  proper  proof. 
Piott  y.  Commonwealth,  \2  Gratt  684. 

PrMumption.— Where  alienasre  has  once  been 
established,  it  is  presumed  to  continue.  Houenstein 
V.  Lynham,  100  U.  S.  488. 

IV.    BPPBCT  OP   BSCHBAT   PR0CBBDIN05-WHBN 
TITLE  OP  STATE  VESTS. 

General  Rule.  -Where  an  intestate  of  foreiffn  birth 
dies  seized  and  possessed  of  real  estate  and  without 
heirs,  the  property  vests  eo  instants  in  the  state,  and 
a  Jndinnent  for  debt  and  sale  thereunder  to  which 
the  state  was  not  a  party  is  a  nullity,  and  the  pur- 
chaser acquires  no  title.  Sands  v.  Lynham.  27  Qratt 
291,  21  Am.  Rep.  848. 

Where  Parties  Are  in  PoMesslon.— Inquisition  of 
escheat  for  want  of  heirs  vests  possession  in  the 
commonwealth  immediately,  if  the  possession  be 
vacant  but  not  otherwise ;  for  if  any  one  have  adver- 
sary possession  of  the  escheated  land  at  the  time  of 
the  office  found,  entry  or  seizure  by  the  officers  of 
the  commonwealth  is  necessary  to  give  it  possession. 
And  even  when  the  possession  is  vacant  at  the  time 
of  the  office  found,  the  inquisition,  in  order  to  have 
the  effect  per  ss  of  vesting  the  possession  in  the  com- 


tiff  to  the  relief  he  soug^ht,  or  any  otticr 
relief  in  the  premises  against  the  cooniiaa- 
wealth  or  her  officer  or  ag'ents:  that  the 
finding  of  the  jury  as  to  the  sale  of  the  late 
was  wholly  irrelevant  to  the  proper  findiof 
in  said  inquisition,  &c.,  &c. 

The  cause  came  on  to  be  beard  on  tbe 
16th  of  June  1874,  when  the  ooort  made  i 
decree  dissolving  the  injunction  and  dii- 
missing  the  petition  with  costs.  And  tbeie- 
upon  Sands  applied  to  this  court  for  as 
appeal;  which  was  allowed. 

206        *Young  and   Meredith,    for  the  ap- 
pellant. 

The  Attorney  General,  for  the  appellee. 

Staples  J.  delivered  the  opinion  of  the 
court. 

The  inquisition  finds  that  Solomon  Ham- 
stein  died  seized  of  an  estate  of  inheritaaoe 
in  the  lots  in  controversy ;  that  he  died  in- 
testate and  without  heirs,  anl  that  there  is 
no  person  known  to  the  jurors  to  be  entitled 
to  the  same;  but  that  said  lots  have  been 
sold  by  a  decree  of  the  circuit  conrt  of  Hen- 
rico county  to  satisfy  an  office  jodgmcat 
obtained  against  the  estate  of  SdooMa 
Haunstein  since  his  death,  and  that  there 
are  now  certain  parties  in  possession  of  said 
lots  claiming  under  said  decree. 

It  is  proper  further  to  state,  thoagh  it  is 
not  part  of  the  inquisition,  that  the  decree 
referred  to,  was  rendered  on  the  29th  Aisil 
1867,  in  a  suit  brought,  or  parporting  to 
have  been  brought,  by  William  Gleaaos, 
assignee   of  John    W.    Thompson*    against 

dionwealth,  must  be  duly  returned  to  the  pnyer 
courts,  accordingr  to  the  statute.  I  Rer.  Code,  ch.  & 
f  2.  See  Va.  Code  1887,  S  2988;  Oommoow«altb  t 
Hite,  6  LeifiTh  688,  29  Am.  Dec.  226. 

Prior  Safe.— The  flndingr  of  an  inquest  of  escheat  fa 
favor  of  the  commonwealth  will  not  take  avar  the 
title  of  a  purchaser  claiming*  by  a  deed  of  harvaH 
and  »ale,  legally  executed  and  recorded  before  the 
inquest  was  sealed,  though  without  the  knowledge 
of  the  bargainee  till  afterwards.  Gommoawealth  t. 
Selden,  6  Munf.  IflO.  See  also.  King  v.  HansocL  4CaU 
260. 

V.  DISPOSITION  OP  BscHeATED  pmparTY. 


Recovery  |>y  Heirs.— The  monstrant  most  shoi 
title  in  himself  in  order  to  entitle  him  to  a  judgmcst 
of  amovsas  manus  against  the  commonwealth.  Fte&ct 
y.  Commonwealth,  6  Leigh  512,  27  Am.  Dec  6tS. 

In  a  monsirans  ds  droit  to  an  inquisition  of  escheat, 
prosecuted  under  1  Rev.  Code  1819,  ch.  82. 1 7,  the  biod> 
strant  is  plaintiff.  P^nch  v.  Commonwealth.  &Iirigk 
512,  27  Am.  Dec.  618. 

RIffhtsof  Creditors.- Upon  a  petition  under  1  Ber. 
Code  1819,  ch.  82.  f  14,  by  the  creditor  of  a  person  whose 
lands  have  been  escheated,  where  judgment  has 
been  rendered  for  the  whole  amount  of  the  deaanA. 
when  the  whole  is  not  proved  to  be  due,  and  It  ii 
uncertain  to  what  part  the  proof  extends,  an  ajuKl- 
late  court  will  reverse  the  judgment  and  dl^ial—  the 
petition.    Watson  v.  Lyle,  4  Leigh  2Mw 

Upon  such  petition,  the  escheator,  who  is  dcfead- 
ant,  has  the  same  right  to  plead  the  statute  of  VH^ 
tations  in  bar  of  the  petition,  that  a 
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Richard  D.  Sanzaj,  curator  of  the  estate  of 
Solomon  Haunstein.  No  copy  of  the  bill, 
or  of  any  exhibit  in  the  record  of  that  suit 
is  filed  in  this.  It  does  not  appear  that  any 
order  of  publication  was  ever  made  in  the 
ca.ase,  or  that  there  was  any  party  defendant 
oth^r  than  Sanxay  the  curator.  It  would 
seem  that  the  bill  and  answer  were  filed  on 
the  same  day,  and  on  that  day  the  cause 
was  brought  on  for  a  hearing*  by  consent, 
and  a  decree  rendered  for  a  sale  of  the  lots 
now  in  controversy. 

Upon  this  state  of  facts  we  are  to  deter- 
mine what  are  the  rights  of  the  purchasers 
ander  that  decree.  In  crder  to  arrive  at  a 
satisfactory  conclusion  upon  that  point,  it 
becomes  necessary  to  inquire  what  was  the 
precise  status  of  the  real  estate  of  Sol- 
296  omon  Haunstein  *upon  his  dying  in- 
testate and  without  heirs.  Was  the 
title  thereto  immediately  vested  in  the  com- 
monwealth, or  was  an  inquest  necessary  to 
effect  that  object. 

It  is  well  settled  that  an  alien  may  take 
lands  by  grant.  But  while  he  has  capacity 
to  take,  he  has  none  to  hold,  and  the  lands 
may  at  once  be  seized  to  the  use  of  the  state. 
But  until  they  are  so  seized,  the  alien  has 
complete  dominion  over  them,  and  his  title 
cannot  be  divested  except  upon  office  found. 

And  so  if  lands  are  devised  to  an  alien, 
he  acquires  a  complete  though  a  defeasible 
title  by  virtue  of  the  devise ;  and  this  title 
can  only  be  taken  away  by  an  inquest  of 
office,  which  must  be  perfected  by  entry  or 
seizure  where  the  possession   is  not  vacant. 

In  these  cases,  and  there  may  be  others, 
it  seems  that  the  inquisition  is  necessary, 
to  vest  a  complete  and  perfect  title  in  the 
state. 

An  alien  cannot,  however,  take  by  descent, 
because  the  law  will  never  cast  the  freehold 
upon  one  who  is  incapable  of  holding,  and 
as  the  freehold  can  never  be  kept  in  abey- 
ance for  an  instant,  in  such  cases  it  vests 
immediately  in  the  state  without  inquest  of 
office. 

For  the  same  reason,  if  an  alien  dies  in- 
testate, or  a  citizen  dies  without  inheritable 
blood,  his  lands  belong  to  the  state.  They 
rest  immediately  without  office  found.  They 
sink  back  into  their  original  condition  of 
common  property  for  the  general  benefit. 
The  rule  on  this  subject   is  thus  laid  down 

of  the  debtor  would  have  to  plead  the  statute  in  bar 
of  an  action.    Watson  v.  Lyle.  4  Leifirh  280. 
Ornot  of  Bicheated  Uinds  by  Commonwealth.— Tbe 

commonwealth,  under  the  eirtstinf  laws,  cannot 
ffrant  escheated  lands,  without  a  prevloas  inqaest  of 
office,  and  then  not  upon  entries  and  surveys,  as  in 
the  case  of  waste  and  unappropriated  lands,  but 
upon  sales  by  the  escheator.  Alexander  y.  Qreenup, 
1  Munf.  134,  4  Am.  Dec.  541. 

VL  5TATUTORY  AND  TREATY  PROVISIONS. 

Construction.— The  statute,  1  Rev.  Code  1819,  cli  86, 
1 40,  declaring  entries  or  locations  of  lands  that  have 
l>een  settled  for  thirty  years  prior  to  the  entry  or 
location,  etc.,  invalid,  and  releasing  any  title  which 
the  commonwealth  may  be  supK)0sed  to  have  thereto, 
has  no  application  to  escheated  lands.    (It  is  other- 


by  Chancellor  Kent  in  4  Vol.  Com.,  page 
423:  **It  is  a  general  principle  in  the  Amer- 
ican law,  and  which  I  presume  is  every'- 
where  declared  and  asserted,  that  when  the 
title  to  land  fails  from  a  defect  of  heirs,  it 
necessarily  reverts  to  the  people,  as  forming 
the  common  stock  to  which  the  whole 
community     is    entitled.      Whenever 

207  *the   owner    dies    intestate,    without 
leaving  any   inheritable  blood,    or  if 

the  relatives  he  leaves  are  aliens,  there  is  a 
failure  of  competent  heirs,  and  the  land 
vests  immediately  in  the  state  by  operation 
of  law.  No  inquest  of  office  is  necessary  in 
such  case. 

In  Montgomery  v.  Dorion,  7  New  Hamp. 
R.  475,  a  well  considered  case,  the  following 
propositions  are  laid  down. 

'*If  an  alien  purchase  lands  and  die,  the 
lands  instantly  vest  by  escheat  in  the  state, 
without  any  inquest  of  office.  But  while 
the  alien  lives,  the  lands  cannot  vest  in  the 
state  without  office  found. 

**In  this  state  (New  Hampshire)  the  lands 
of  which  a  citizen  dies  seized,  without  heirs, 
revert  in  all  cases  to  the  state;  provided  he 
dies  intestate.  Upon  principle,  it  would 
seem  that  lands  must  in  such  a  case  vest 
immediately  in  the  state  without  any  in- 
quest of  office,  as  they  do  in  England  in  the 
crown  when  the  king's  tenant  dies  without 
heirs. 

''There  might  be  cases  in  which  an  in- 
quest of  office  might  be  expedient,  as  where 
one  person  is  found  in  possession,  claiming 
as  heir  or  otherwise ;  but  an  inquest  of  office 
is  in  no  such  case  essential  to  vest  the  title 
in  the  state." 

In  support  of  these  positions  numerous 
other  authorities  might  be  quoted;  but  a 
simple  reference  to  the  cases  is  all  that  is 
necessary.  Mooers  v.  White,  6  John.  Ch. 
R.  360;  Jackson  v.  Beach,  1  John.  Cases 
399;  Stevenson  and  wife  v.  Punlap's  heirs, 
7  Monr.  R.  134;  Fry  v.  Tucker,  2  Dana  R. 
38;  Johnson  v.  Hart,  3  John.  Cases  322; 
Collingwood  v.  Pace,  1  Sid.  R.  193;  Stokes 
V.  Dawes,  4  Mason  R.  268;  Fairfax's  devisee 
V.  Hunter's  lessee,  7Cranch  R.  663;  O'Han- 
lin  V.  Den,  1  Spencer's  R.  31;  White  v. 
White,  2  Mete.  (Ken.)  R.  185;  Hinkle's 
lessee  v.  Shadden,  2  Swan's  R.  46. 

208  *^The    case     of    Commonwealth    v. 
Hite,  6  I/eigh   588,    is   not   in  conflict 

wise  by  the  present  statute.  See  Va.  Code  1887,  f 
2874.)  French  v.  Commonwealth,  5  I.eiffh  512,  27  Am. 
Dec.  618. 

Where  a  citizen  of  Switzerland,  who  had  removed 
thence  to  Virginia  without  denationallziufir  himself, 
leaves  real  estate  in  Vire-inia,  his  heirs,  citizens  of 
Switzerland,  have  by  the  treaty  between  the  United 
States  and  the  Swiss  Confederation  of  the  25th  of 
November  1850,  the  absolute  right  to  sell  said  prop- 
erty, and  to  withdraw  and  export  the  proceeds 
thereof  within  such  time  as  the  laws  of  Virginia 
permit  Hauenstein  v.  Lynham,  100  U.  S.  483,  reverg- 
ina  Hauensteins  v.  Lynham.  28  Oratt.  62. 

What  LawQoverns.— The  law  which  was  in  force  at 
the  time  of  the  descent  governs  with  reference  to  the 
capacity  to  take  and  hold  real  property.  Haaen- 
steins  Y.  Lynham,  28  Gratt.  02. 
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with  these  authorities.  That  was  an  in- 
formation for  intrusion  on  land  of  the  com- 
monwealth. Being  in  the  nature  of  an 
action  of  trespass  quare  clausam  fregit,  it 
will  not  be  maintained  except  in  the  case 
of  actual  possession.  And  the  chief,  if  not 
the  only  question,  was,  whether  the  effect 
of  an  inquisition  of  ofi5ce  was  to  vest  the 
possession  in  the  state.  It  was  held  by  this 
court,  that  when  the  possession  of  escheated 
lands  is  vacant  at  the  time  of  ofiBce  found, 
the  effect  of  that  proceeding*  is  at  once  to 
vest  the  state  with  possession.  If  the  pos- 
session is  not  vacant,  it  does  not  become  so 
vested,  and  an  entry  or  seizure  by  the  state 
is  essential  in  order  to  maintain  an  infor- 
mation for  intrusion.  This  was  the  sole 
point  decided  by  the  court.  It  is  very  true 
that  some  expressions  fell  from  Judge 
Tucker  to  the  effect  that  the  crown  can 
only  take  by  matter  of  record.  All  of  which 
is  strictly  accurate  as  applied  to  an  alien 
claiming  bv  grant  or  by  devise.  He  is  in 
by  title,  having  the  freehold,  which  can 
only  be  divested  by  some  act  in  the  nature 
of  a  judicial  proceeding:  Because  the  king 
may  not  enter  upon  or  seize  any  man's  pos- 
session upon  bare  surmises,  without  the  in- 
tervention of  a  jury. 

But  as,  according  to  the  common  law, 
lands  cannot  be  in  abeyance  or  without  an 
owner  even  for  a  single  minute,  it  follows 
necessarily  that  upon  the  death  of  the  per- 
son last  seized,  without  heirs  capable  of 
inheriting,  the  title  must  immediately  vest 
in  the  state  without  office  found. 

The  doctrine  of  escheat  is  originally  de- 
rived from  the  old  feudal  law.  An  inquisi- 
tion does  not  constitute  an  escheat.  It  is 
simply  the  means  by  which  the  state  fur- 
nishes authentic  record  evidence  of  her  title. 
The  word  escheat  is  derived  from  the 
290  French,  and  properly  ^signifies  the 
falling  of  the  lands  by  accident  to 
the  lord  of  whom  they  are  holden,  in  which 
case  the  fee  is  said  to  be  escheated.  It  is 
a  species  of  reversion  by  which,  upon  the 
death  of  the  tenant  without  heirs,  the  lord 
becomes  entitled  to  the  estate.  While  at 
common  law  a  writ  of  escheat  was  neces- 
sary to  vest  the  estate  in  the  lord,  when  the 
king  became  entitled  upon  the  death  of  the 
tenant  without  heirs  capable  of  inheriting, 
no  office  was  necessary;  but  he  might  enter 
and  seize  without  judicial  proceeding,  be- 
cause in  such  cases  the  freehold  was  cast 
upon  him  by  law  in  actual  possession. 

In  this  country  the  doctrine  of  escheat 
rests  upon  the  broad  principle,  that  when 
the  title  to  land  fails  from  defect  of  heirs, 
or  when  from  any  cause  there  ceases  to  be 
an  individual  proprietor  of  the  land,  it  re- 
verts back  to  the  community.  1  Lomax's 
Digest  774,  777;  3  Green's  Cruise  on  Real 
and  Per.  Property  213.  In  such  cases,  the 
title  being  in  the  state  upon  the  death  of 
the  owner,  no  inquest  of  office  is  necessary. 

If  the  possession  be  vacant  at  the  death  of 
the  owner,  both  title  and  possession  are  at 
once  transferred  to  the  state.  If,  on  the 
contrary,  the  land  be  held  by  adversary 
possession,    the  state    must    enter   by    her 


officers.  Such  an  entry  may  oerfaaps  be 
necessary  to  enable  the  state  to  make  a 
valid  grant  of  the  land,  or  to  maintain  as 
information  for  intrusion ;  but  it  is  not  es- 
sential to  the  title,  any  farther  than  posio- 
sion  is  to  be  considered  an  elment  of  titk. 
The  state,  of  course,  takes  the  lands  sab- 
ject  to  any  liens  created  by  the  owner,  and 
also  to  any  valid  debts  contracted  by  him. 
But  so  does  the  heir,  if  there  is  one.  This 
title  is  none  the  less  complete*  becanse  per- 
chance the  land  mav  be  taken  to  satisfy  the 
claims  of  creditors. 

300  *In    the   case    before   ns,    npon  the 
death  of  Solomon  Haunstein  intestate, 

without  heirs,  his  real  estate  became  vested 
eo  instanti  in  the  state;  the  posscssioo 
being  vacant,  was  also  transferred  aloof 
with  the  title.  Whoever  entered  into  the 
possession,  did  so  in  sut>ordination  to  her 
title.  When  therefore  the  jury  of  inqncsl 
found  that  certain  persons  were  in  posses- 
sion of  the  lots  at  the  time  of  the  inqnisi- 
tion,  which  was  more  than  two  years  after 
the  death  of  the  owner,  they  found  an  im- 
material fact,  which  did  not  affect  the  title 
previously  acquired  by  the  state. 

It  seems,  however,  that  the  appellant  was 
one  of  the  persons  in  possession,  claiming 
title  to  the  property  under  the  decree  of  the 
circuit  court  of  Henrico  count j.  And  it  is 
insisted  that  this  decree,  havini;^  been  ren- 
dered by  a  court  of  competent  jorisdictioiu 
is  conclusive  of  every  question  decided  bj 
it  until  reversed  by  some  proper  procecdinf 
instituted  in  the  court  which  pronoonoed  it. 

No  one  will  maintain  that  the  decision  of 
a  court,  having  jurisdiction  of  the  sabject 
matter  in  a  case  before  it,  can  be  collater- 
ally drawn  in  question  for  any  erron 
therein,  or  in  the  proceedings  which  led 
thereto.  But  it  is  equally  beyond  cootro- 
versy,  that  a  decree,  however  reinilar  io  its 
forms,  only  binds  parties  and  privies :  Itcaa 
not  affect  the  title  of  a  person  not  before  the 
court.  The  exceptions  to  this  rule  are  Ycry 
few,  and  have  nothing  to  do  with  the  oat> 
ter  in  controversy.  It  may  l>e  that  a  par- 
chaser  at  a  judicial  sale  is  not  affected  b? 
errors  in  the  proceedings  which  led  to  the 
decree.  He  certainly  is  affected  by  a  want 
of  proper  parties  before  the  court.  In  this 
state  he  takes  all  the  risks  of  the  title.  He 
is  bound  at  his  peril  to  see  to  it  that  the 
persons  having  title  to  the  property  are 
parties  to  the  suit.    Withoat  this,  so 

301  act  of  the  *court  can  give  him  a  valid 
title.     The  curator  of  Solomon  Hatm- 

stein's  estate  was  the  only  party  defendant 
to  the  suit  in  which  the  decree  of  sale  was 
rendered.  He  had  nothing  to  do  with  the 
real  estate ;  not  the  shadow  of  a  title  to,  or 
interest  in  it.  If  the  appellant  acquired 
title  by  his  purchase,  whose  title  did  he  ac- 
quire? Certainly  not  Solomon  Hannstein's, 
as  all  his  interest  terminated  with  his  death; 
not  that  of  any  heirs,  as  there  were  none  io 
existence.  Tl^e  title  of  the  state?  It  is  iHt 
pretended.  Her  rights  could  not  be  affected 
by  any  orders  or  decrees  in  a  suit  to  which 
she  was  not  a  party.  If  authority  woe 
needed  to  sustain  so  plain  a  proposition,  it 
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may  be  found  in  the  case  of  Hudg'in  v. 
Hudgin's  ex'or  et  als.,  6  Gratt.  320.  The 
decision  of  this  court  in  that  case  is  conclu- 
sive upon  this  branch  of  the  present  case. 
It  is  very  questionable,  to  say  the  least, 
whether  the  g-eneral  statutes,  makinf^  real 
estate  assets  for  the  payment  of  debts,  and 
authorizing?  suits  in  equity  for  the  sale  and 
administration  of  the  same,  apply  to  es- 
cheated lands.  The  desifs^n  of  those  statutes 
was  to  R'ive  to  creditors  a  remedy  afj^ainst 
heirs  and  devisees  in  the  event  of  a  defi- 
ciency of  personal  estate ;  and  all  the  pro- 
visions have  reference  to  lands  which  have 
been  devised  by  will,  or  have  descended 
upon  heirs  in  cases  of  intestacy. 

In  cases  of  escheated  lands,    the  27th  sec- 
tion   of    chapter   113,    Code    of   1860,    pre- 
scribes   the    mode    by    which   the  creditor 
may  enforce  his  demand  ai^ainst  the  realty, 
where   there  is    no  personalty.     It   is  very 
true  that  this  section  only  provides  for  those 
cases  in  which  there  has  been  an  actual  in- 
quest  of   office.     It  has  been  argued,    that 
the  creditor  may  be  delayed  for  years,  if  he 
is  compelled  to  await  an  inquisition  before 
instituting  proceedings  to  enforce  his 
802    demand.     It  will  be  *seen,   however, 
upon  an  examination   of  the  various 
provisions  in  regard  to  escheats,  that  but 
little  difficulty  is  likely  to  occur  in  this  re- 
spect.    Each  commissioner  of  the  revenue 
is  required   annually    to   furnish    a   list  of 
lands  in   his   district  of   which  any  person 
shall  have  died  seized  of  an  estate  of  inher- 
itance,  intestate  and    without   any  known 
heir.     On  receiving  such   list,  or  upon  in- 
formation from  any  person  in  writing  and 
tinder  oath,    the   escheator  is   required    at 
once  to  hold  inquest  to  determine  whether 
the  lands  have  escheated   to  the   common- 
^wealth.    Code  of  1860,  chap.  113,  sections  3 
and  4.     These  provisions  afford  to  the  cred- 
itor the  fullest  means  of  enforcing  prompt 
action  on  the  part  of  the  state  in  the  asser- 
tion of   his  claim ;  while  the   27th   section 
li^-ives  to  him  adequate  remedies   for  the  re- 
covery   of  his   demand.     Any  small  delay 
that  may  occur  by  this  course  bears  no  sort 
of  comparison  to   the  mischiefs  which  will 
result  from  the  establishment  of  a  contrary 
doctrine.    To  hold  that  upon  the  death  of  a 
person  without  known  heirs,  any  one  claim- 
ing to  be  a  creditor  may  file  a  bill  in  equity, 
with  a  personal  representative  perhaps   in 
the  interest  of  the  plaintiff  as  the  only  de- 
fendant, and  obtain  a  decree  for  the  sale  of 
the  real  estate,  and  thus  divest  the  title  of 
the  commonwealth,  is  to  open  the   door  to 
the  perpetration  of  the   grossest  frauds  and 
injustice.    The  claim  may  be  wholly  ficti- 
tious.    The  sale  of  the  lands  may  be  alto- 
gether unnecessary.     And  even  if  necessary, 
they  may  be  sold  at  the  most  ruinous  sacri- 
fice.    Who  is  to  protect  the  interests  of  the 
state  against  abuses  and  frauds  of  this  de- 
scription?   It  is    impossible  to  foresee  the 
mischiefs  that  will  ensue  if  this  court  shall 
establish  a  rule  of  this  sort. 

Xhis  identical  question  has  been  the  sub- 

-ject  of  adjudication  in   other  states. 

303     In  every  case  I  have  seen  *it  has  been 


held,  that  upon  the  death  of  the  owner 
of  lands,  intestate,  without  heirs  capable  of 
inheriting,  the  title,  eo  instanti  and  before 
office  found,  vests  in  the  state ;  and  the  title 
could  not  be  divested  by  a  sale  made  under 
the  decree  of  any  court,  unless  the  state  in 
some  form  is  a  party  to  the  proceeding. 
Hinkle's  lessee  v.  Shadden,  2  Swan's  R. 
46;  O'Hanlin  v.  Den,  1  Spenc.  R.  31-43;  1 
Zabriskie  R.  582. 

If  these  views  be  correct,  the  appellant 
acquired  no  title  by  his  purchase  valid  as 
against  the  state.  As  the  title  of  the  latter 
does  not  depend  upon  the  inquisition,  the 
alleged  errors  and  irregularities  in  the  pro- 
ceedings of  the  escheator  are  not  of  the 
slightest  consequence.  The  rights  of  the 
state  are  not  affected  by  them.  The  appel- 
lant can  derive  no  advantage  from  them. 

The  decree  of  the  circuit  court  of  the  city 
of  Richmond  entered  on  the  17th  day  of 
June  1869,  in  joining  the  sale  of  the  lots  in 
controversy,  was  therefore  manifestl3'  erro- 
neous upon  its  face.  It  was  erroneous  not 
only  for  the  reasons  stated,  but  for  the  fur- 
ther reason,  that  it  was  rendered  without  an 
answer  for  the  escheator.  The  provisions 
of  the  8th  section  are  positive,  that  the  es- 
cheator shall  file  an  answer  stating  the  ob- 
jection to  tne  claim ;  and  the  cause  shall  be 
heard  without  any  unnecessary  delay,  upon 
the  petition,  answer,  and  the  evidence.  It 
was  the  duty  of  the  court  to  require  such 
an  answer  before  adjudicating  the  rights  of 
the  state.  The  decree  of  the  circuit  court 
was  a  decree  by  default ;  and  the  bill  of  re- 
view subsequently  filed  by  the  escheator 
mav  be  treated  as  a  petition  for  a  rehearing. 
Such  an  application  is  required  in  all  cases 
of  decrees  by  default  before  an  appeal  is 
taken.  But  even  if  it  be  treated  as  a  bill 
of  review,  it  was  a  proper   case   for  such  a 

bill  for  the  reasons  already  stated. 
304  *The  decree  of  the  16th  June  1874  is, 
however,  erroneous  in  one  respect. 
If  the  appellant  was  a  purchaser  in  good 
faith,  he  had  the  right  to  be  substituted  to 
all  the  rights  and  remedies  of  the  creditor 
whose  debt  was  paid  by  the  proceeds  of  sale 
of  the  lots  in  controversy.  This  was  the 
course  pursued  by  this  court  in  the  case  of 
Hudgin  V.  Hudgin's  ex'or,  6  Gratt.  320, 
already  referred  to.  This  court  having  de- 
cided in  that  case,  that  the  devisees  were 
not  bound  by  the  decree  for  the  sale  of  their 
lands  in  their  absence,  was  of  opinion  that 
the  purchaser  having  bought  in  good  faith, 
and  the  claim  of  the  creditor  being  a  just 
one,  the  former  was  entitled  upon  a  dis- 
affirmance of  the  sale,  to  be  substituted  to 
the  rights  of  the  creditor,  and  to  charge  the 
land  with  the  amount  of  the  debt  paid  by 
him. 

This,  of  course,  involves  an  inquiry  into 
the  validity  of  the  claim  asserted  by  Wil- 
liam Gleason,  as  assignee  of  John  W. 
Thompson.  It  may  be,  as  is  alleged,  that 
this  claim  was  utterly  fraudulent.  This 
record  does  not  furnish  any  reliable  or  sat- 
isfactory information  on  that  subject.  This 
court  cannot  undertake  to  affirm  positively 
that  it  is  a  fictitious  claim.     If  such   be  its 
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character,  neither  the  state  nor  the  lands  of 
which  Haunstein  died  possessed  can  be 
made  charg-eable  with  it.  It  will  devolve 
upon  the  appellant  to  show  that  the  debt  is 
a  jttst  one ;  and  that  must  be  done  by  evi- 
dence other  than  the  judgment  in  question. 
This  evidence  he  may  be  able  to  furnish. 
At  all  events,  he  should  have  an  opportu- 
nity of  doini?  so,  if  desired  by  him.  The 
decree  is  therefore  affirmed  dissolvinfi;'  the 
injunction,  but  the  same  to  be  retained  in 
the  circuit  court  for  the  inquiry,  if  desired 
by  the  appellant. 

The  decree  was  as  follows: 
306  *The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the 
record,  that  there  is  no  error  in  the  decree 
of  the  circuit  court  dissolving  the  appel- 
lant's injunction.  It  is  therefore  adjudged, 
ordered  and  decreed  that  said  decree  be 
affirmed,  and  that  the  appellant  pay  to  the 
appellee  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  here. 

The  court  is  further  of  opinion,  that  the 
appellant  upon  showing  that  he  was  a  bona 
fide  purchaser  of  the  lots  in  controversy, 
and  the  claim  asserted  by  William  Gleason, 
assignee  of  John  W.  Thompson,  is  a  valid 
debt,  iustly  chargeable  upon  the  estate  of 
Solomon  Haunstein,  deceased,  would  be 
justly  entitled  to  be  substituted  to  all  the 
rights  and  remedies  of  said  Gleason  against 
said  estate.  The  cause  is  therefore  re- 
manded to  the  said  circuit  court,  with  in- 
structions to  retain  the  same  a  reasonable 
time  in  that  court,  to  afford  the  appellant 
an  opportunity,  if  desired  by  him,  of  estab- 
lishing the  facts  upon  which  his  right  of 
substitution  depends. 

Decree  amended  and  affirmed. 


306  *Turnbull,  for  &c.,  v.  Thompson  &  als. 

Absent.  Moncurb  P. 
March  Term,  1876,  Ricbmond. 

I.  Practice— Process— Jiidflrment  by  Default— A  sum- 
mons In  debt  is  served  on  a  defendant  on  the  3rd 
of  Febrnary,  and  the  judsrment  by  default  becomes 
final  on  the  8rd  of  March.  Under  the  statute  the 
day  of  the  service  of  the  process  may  be  counted, 
and  thirty  days  had  elapsed  between  the  service  of 
process  and  the  judfirment.  and  it  is  a  valid  judg- 
ment. 

J.  Same— Same— Same.— In  debt  ae^ainst  four  obliffors, 
one  of  whom  is  the  hisrh  sheriff,  the  process  firoes 
into  the  hands  of  his  deputy,  who  serves  it  upon  him 
as  well  as  the  other  three,  to  which  he  makes  no 
objection;  and  there  is  a  judsrment  by  default 
acrainst  all  of  them.  The  process  is  properly  served 
and  the  judfirment  is  valid. 

3.  Same— Same— Same— In  Military  Service.*— There  is 


*ProcessaffaInst  Defendant  In  Military  Service.— The 

principal  case  is  probably  the  only  adjudication  on 
the  subject  of  the  exemption  of  persons  in  the  mili- 
tary service.  But  the  same  doctrine  was  followed 
in  the  analosroas  case  of  Neale  v.  Utz,  75  Va.  486, 
where  the  principal  case  was  cited.  See  also.  Prentis 
V.  Com..  5  Rand.  897;  M'Pherson  v.  Nesmith,  8  Oratt. 
837. 


a  Judsrment  in  debt,  by  default,  acaixut  font 
defendants  in  March  1802.  In  Aii«rust  ISR  one  of 
the  defendants  moves  the  court  to  set  it  MMidt,  m 
the  ffround  that  at  the  time  of  tlie  Judcneat  le 
was  in  the  military  service  of  tlie  couitrT.  It 
appears,  however,  that  at  the  time  of  the  seniccof 
the  process,  and  at  the  time  the  Jndsment  becaae 
final  he  was  at  home  on  furlough.  1%e  exemptka 
of  the  defendant  was  a  personal  privilege  of  vbkk 
the  court  could  not  ex  officio  take  notice;  and  tbe 
objection  should  have  been  taken  durlnc  the  peoA- 
ency  of  the  proceediuffs. 

On  the  25th  of  January  1862  Lewis  & 
Turn  bull,  who  sued  for  Randolph  Dickinaoa. 
sued  out  of  the  county  court  of  Franklia 
county  a  summons  in  debt  against  Gilo 
M.  Thompson,  William  P.  Thompson  aod 
two  others,  the  said  writ  beinfc  made  le- 
turnable  on  tlie  first  Monday  of  the  next 
February.  This  writ  went  into  the  handt 
of  J.  J.  Lavinder,  deputy  of  Wm.  P. 
Thompson,  who  was   then   the  sheriff 

307  of  Franklin  ^county,  and  it  was  aerrtd 
upon  said  Thompson  on  the  3d  daj  of 

February,  it  having  been  previoaalT  smtd 
upon  the  other  parties.  None  of  the  de- 
fendants appeared  and  pleaded ;  and  at  tbe 
next  term  of  the  court,  viz.  on  the  3d  day 
of  March,  there  was  a  judg-ment  by  defealt 
ag'ainst  them  for  the  amount  of  the  bosd 
declared  on. 

In  August  1872  Wm.  P.  Thompson  give 
notice  to  Dickinson,  that  he  would  more  tke 
county  court  of  Franklin  to  revene  tke 
aforesaid  judgment,  on  the  grounds: 

1st.  Because  the  process  was  served  on 
him  on  the  3d  of  February  1862,  and  tke 
judgment  made  final  on  the  3d  of  Haitk 
1862;  it  thus  becoming  final  within  one 
month  after  the  service  of  the  orii^al  pco> 
cess. 

2d.  Because  the  process  was  served  vpos 
him  by  his  deputy. 

3d.  Because  the  judgment  was  rendered 
against  him  whilst  he  was  in  the  mititarr 
service  of  the  state  of  Virg-inia* 

Upon  this  last  ground  it  was  proved  00 
the  hearing  of  the  motion,  that  at  the  tise 
of  the  service  of  the  summons  and  the  reo- 
dition  of  the  judgment,  Thompson  was  is 
the  service  of  the  country  in  the  army  of 
the  Confederate  States;  that  he  had  volm- 
teered  in  the  service  of  Virginia  in  the 
month  of  May  1861,  and  was  ordered  aod 
transferred  into  the  confederate  service  is 
the  late  war ;  that  at  or  about  the  time  the 
summons  was  executed  and  the  jndgmeot 
rendered,  he  was  temporarily  at  home  os 
furlough. 

The  motion  to  reverse  the  jndipnent  case 
on  to  be  heard  in  September  1872 ;  when  it 
was  overruled  by  the  county  conrt.  Tboanp- 
son  thereupon  excepted,  and  took  tbe  cue 
to  the  circuit  court  of  Franklin  county;  and 
the  case  came  on  in  that  comt  on  tbe 

308  19th  of  October  n872,  when  the  jadc^ 
ment  of  the  county  court  of  Geplea 

ber  1872  was  reversed ;  and  the  judgment  0^ 
March  1862  was  reversed  and  annulted. 
TurnbuU  thereupon  applied  to  this  ooart 
for  a  supersedeas ;  which  was  awarded. 
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Jones  Sl  Boaldin,  for  the  appellant. 

Barksdale,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  judgment  of  the  county  court  against 
the  defendant,  Thompson,  is  objected  to  by 
him  on  various  grounds.  They  will  be  sev- 
erally considered  in  the  order  in  which  they 
are  presented  in  the  record. 

The  first  objection  is,  that  the  original 
process  commencing  the  suit  was  served  on 
the  defendant  the  3d  February  1862,  and  the 
jacU^ment  became  final  on  the  3d  March 
1862,  in  violation  of  the  statute,  which  de- 
clares that  no  judgment  by  default  on  scire 
facias  or  summons  shall  be  valid  if  it  be- 
comes final  within  one  month  after  the  serv- 
ice of  such  process.  The  month  indicated 
by  the  statute  is  of  course  a  calendar  month, 
and  if  the  3d  day  of  February,  the  day  of 
the  service  of  process  is  to  be  included  in 
comptiting  the  time,  then  the  judgment  did 
not  become  final  within  a  month  after  the 
service  of  process. 

Without  undertaking  now  to  discuss  the 
doctrines  of  the  common  law  in  respect  to 
the  days  to  be  included  or  excluded  in  the 
computation  of  time  under  statutes,  it  is 
sufficient  to  say  that  every  diflBculty  in  re- 
gard to  that  question  has  been  removed  by 
the  provisions  of  the  8th  clause  of  section 
16,  chapter  16,  page  115,  Code  of  1860. 
309  •That  section  declares,  that  **  where 
a  statute  requires  a  notice  to  be  given, 
or  any  other  act  to  be  done  a  certain  time 
t>efore  any  motion  or  proceeding,  there 
must  he,  that  time,  exclusive  of  the  day,  for 
such  motion  or  proceeding;  but  the  day  on 
which  such  notice  is  given,  or  such  act  is 
done,  may  be  counted  as  part  of  the  time.  *  * 
The  second  objection  is,  that  the  process 
was  served  on  the  defendant  by  his  deputy, 
the  defendant  himself  being  then  the  sheriff 
of  the  county.  This  objection  doubtless  is 
founded  upon  the  20th  section,  chapter  49, 
Code  of  1860,  which  declares  that  **when 
for  any  cause  it  is  unfit  for  a  sheriff  or  ser- 
geant to  serve  any  process,  such  process 
shall  be  directed  to  and  served  by  a  coroner 
of  the  county  or  corporation." 

One  of  the  objects  of  this  statute  was  of 
course  to  prevent  the  execution  of  process 
by  officers  interested  in  the  subject  matter 
of  the  suit ;  and  the  plaintiff  might  well 
object  that  the  defendant  is  not  a  proper 
person  to  execute  the  process.  But  if  the 
plaintiff  is  willing  that  the  process  shall  go 
mto  the  hands  of  the  defendant,  and  the 
defendant  is  willing  to  receive  it  and  accept 
service,  the  latter  cannot  afterwards  be 
heard  to  make  any  objection  on  the  ground 
of  irregularity.  And  so  if  the  defendants' 
deputy  receive  the  process  and  serve  it  upon 
the  principal,  and  the  latter  does  not  make 
the  objection  in  limine,  he  should  not  be 
permitted  afterwards  to  say  that  his  deputy 
had  done  an  illegal  act. 

The  third  and    main  ground  of  objection 
is,  that   the  judgment    was   taken    against 


the  defendant  while  he  was  in  the  military 
service.  It  appears  that  the  defendant  first 
enlisted  as  a  volunteer  in  the  service  of  the 
state  as  early  as  May  1861,  and  that  he  was 
subsequently  transferred  to  the  con- 
310  federate  army;  but  at  *the  time  the 
process  was  executed  upon  him,  and 
at  the  time  the  judgment  became  final,  he 
was  at  home  on  furlough.  The  objection 
now  made  was  suggested  for  the  first  time 
on  the  7th  of  August  1872,  more  than  ten 
years  after  the  judgment  was  rendered. 
Conceding  that  the  objection  was  good  if 
it  had  been  made  in  time,  the  question  is, 
whether  it  has  not  been  waived  by  the  fail- 
ure of  the  defendant  to  insist  upon  it  either 
before  the  judgment  was  entered,  or  within 
a  reasonable  period  thereafter. 

In  Prentis  v.  Commonwealth,  5  Rand. 
697,  the  defendant  was  presented  for  unlaw- 
ful gaming,  process  served  upon  him,  and 
a  judgment  by  default  entered.  He  applied 
for  a  writ  of  error  coram  vobis,  upon  the 
ground  that  he  was  exempt  from  arrest  or 
process  as  a  member  of  the  general  as- 
sembly; and  by  operation  of  law  all  pro- 
ceedings against  him  stood  suspended  dur- 
ing the  continuance  of  his  privilege. 

The  general  court  after  a  very  careful  ex- 
amination of  the  authorities  bearing  upon 
the  question,  was  of  opinion,  that  the  ex- 
emption claimed  was  in  the  nature  of  a 
personal  privilege;  that  from  its  character 
it  was  such  that  the  courts  could  not  ex 
officio  take  notice  of  it,  and  that  it  ought  to  . 
be  claimed  whenever  relied  on. 

The  court  was  further  of  opinion,  that 
the  privilege  was  not  an  incapacity  like 
infancy  and  coverture,  where  consent  can- 
not give  jurisdiction ;  and  there  was  not  an 
example  of  the  allowance  of  the  privilege, 
but  upon  plea,  or  motion  tendered  or  made 
at  the  proper  period,  to  the  court  where 
proceedings  are  sought  to  be  abated  or  sus- 
pended; and  therefore  the  failure  of  the  de- 
fendant to  claim  the  exception  until  after 
judgment,  was  a  waiver  of  his  privilege. 

Much  of  this  reasoning  applies  to 
311  persons  in  the*military  service.  The 
exemption  in  their  favor  is  necessarily 
a  mere  personal  privilege.  The  court  can- 
not ex  ofiicio  take  notice  of  it.  It  cannot 
know  unless  the  matter  is  brought  to  its  at- 
tention, that  the  defendant  is  in  such  serv- 
ice, or  that  he  may  not  prefer  to  waive 
his  exemption.  The  rule  applying  in  other 
cases  of  personal  privilege  must  therefore 
apply  to  him.  The  objection  must  be  taken 
during  the  pending  of  the  proceedings, 
otherwise  it  will  be  considered  as  waived. 
If  the  defendant  is  in  actual  service,  if  he 
is  so  situated  that  he  cannot  assert  his 
privilege,  the  rule  would  not  apply.  Under 
such  circumstances  it  would  be  unreasonable 
and  unjust  to  require  the  objection  to  be 
made  while  the  disability  exists.  But  when 
the  disability  is  removed,  certainly  within 
a  reasonable  time  thereafter  the  defendant 
ought  to  claim  his  privilege. 

In  the  case  before  us  the  defendant  was 
at  home  on  furlough,  both  when  the  sum- 
mons was  received    by  him,    and  when  the 
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judfirment  became  final.  It  would  have  been 
very  easy  for  him  to  claim  his  exemption. 
It  was  not  necessary  he  should  attend  the 
court,  or  even  employ  counsel  to  do  so.  His 
own  deputy  served  the  process  upon  him:  a 
simple  notification  to  him,  or  an  endorse- 
ment on  the  writ  at  the  time,  would  no 
doubt  have  affected  the  object.  A  letter  to 
the  clerk,  or  to  the  court,  at  any  time  before 
the  judgment  became  final,  would  have  been 
sufficient.  The  defendant  knew  that  the 
other  obligors  were  joined  in  the  suit  with 
him.  It  may  have  been  a  matter  of  vital 
importance  to  the  plaintiff  to  obtain  judg- 
ment against  them.  In  doing  so,  he  was 
bound  to  include  the  defendant  also  in  the 
suit.  If  ^he  defendant  had  claimed  his  ex- 
emption, the  action  would  have  proceeded 
against  the  others,  as  it  does  not  ap- 
312  pear  they  were  sureties;  *and  judg- 
ment would  have  been  recovered 
against  them.  Thirty  days  after  the  expi- 
ration of  his  term  of  service  the  defendant's 
exemption  would  have  ceased,  and  then 
judgment  might  have  been  obtained  against 
him  also.  The  reversal  of  the  judgment 
now  as  to  the  defendant  carries  with  it  the 
reversal  of  the  judgment  as  to  all  the  de- 
fendants: and  so  the  circuit  judge  has  held. 
The  result,  therefore,  is,  that  the  defendant, 
by  failing  to  insist  upon  his  privilege,  ob- 
tains an  exemption,  not  only  for  himself, 
but  for  his  co-obligors,  for  more  than  seven 
years  after  his  term  of  service  has  expired. 
It  is  unnecessary  to  consider  the  effect  of 
the  several  statutes  of  limitation  in  respect 
to  a  motion  to  reverse  a  judgment  upon  the 
ground  relied  on  in  this  case.  The  failure 
of  the  defendant  under  the  circumstances 
to  claim  his  exemption,  or  to  make  any  ob- 
jection whatever  before  the  judgment  was 
rendered,  followed  by  the  long  delay  that 
has  since  occurred,  must  be  considered  as 
ponclusive  evidence  of  his  intention  to  waive 
his  exemption. 

For  these  reasons  the  judgment  of  the 
circuit  court  must  be  reversed,  with  costs; 
and  that  of  the  county  court  affirmed. 

Judgment  reversed. 


313  *Cody  V.  Conly&  als. 

March  Term.  1876,  Richmond. 

I.  Wills— Letter  Purporting  to  Be.*— A  paper  writlnir 
parportlnfiT  to  be  a  will,  commences— Lewinsville, 
Ancrust  19,  1862,  Dear  wife— I  am  going  away;  I  may 
never  retam.  I  leave  my  property  to  &c.  Held  on 
a  view  of  the  lanfraagre  and  the  circumstances 
surroundingr  the  writer  at  the  time,  not  to  be  con- 
ditional on  his  iToinfiT  away  and  not  retuminfir. 

a.  Same— Evidence  as  to  Handwriting. t— A  witness  as 
to  the  handwriting  of  C,  states  that  some  thirteen 

*  Wills  — Letters    ms    Testamentary    Papers.  — For 

instances  of  letters  beinfir  held  to  be  testamentary, 
see  29  Am.  &  Bug.  Enc.  Law  141;  4  Va.  LawlResr.  625; 
French  v.  French,  14  W.  Va.  481,  in  which  last  case 
the  principal  case  is  cited  and  fully  discussed; 
McBride  v.  McBride,  26  Gratt.  476.  and  note. 

tBvldence  as  to  Handwritlni:.— As  to  the  admissibil- 
ity of  evidence  to   prove  the  genuineness  of  the 


years  previous,  C  duir  a  well  for  Mm.  and  Amr 
several  orders  on  him  for  money  which  be  vaSA. 
and  which  C  recofmized  afterwards.  He  nerera&v 
C  write,  but  from  his  recollection  of  these  ortei, 
he  believes  the  paper  to  be  in  the  handwritSag  of 
C.  This  is  competent  testimony. 
3.  After-Discovered  Bvldenoe.*- A  verdict  shoaM  aot 
be  set  aside  on  the  ground  of  after-disccyvaed  evi- 
dence, where  it  is  only  cumulative  and  cMTobon* 
tive,  and  which  ouffht  not  to  be  mnodnctive  m 
another  trial  of  a  different  result. 

The  case  is  stated  by  Jadge  Moncnre  ia 
his  opinion. 

M.  Dulany  Ball,  for  the  appellant. 

Thomas  A  Wells,  for  the  appellees. 

Moncure  P.  delivered   the  opinion  of  the 

court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Fairfax  county,  declaring  a 
certain  paper  writing  therein  mentioned, 
admitted  to  probate  as  the  last  will  and  tear 
tament  of  Bdmund  Conly  deceased,  to  be 
his  true  last  will  and  testament. 

In  the  county  court  of  Fairfax  comitj, 
September  court  1868,  the  said  paper 
314  writing  was  presented  to  *the  coort; 
and  the  same  being  proved  to  be 
wholly  in  the  handwriting  of  the  siid 
Conly,  and  the  signature  thereto  his  geamoe 
signature,  by  the  oath  of  Samnel  Fans- 
worth  sworn  in  open  court,  was  admitted 
to   probate   and  ordered  to  be  recorded. 

The  said  paper  writing  was  in  theie 
words : 

*%ewinsville,  August  19,  1862. 

Dear  wife: 

I  am  going  away;  I  may  never 
return.  I  leave  my  property  to  Gaines  and 
Dan ;  dispose  of  it  as  you  think  fit ;  dm't 
forget  sister  Mary  and  Bridget.  Pay  Wil- 
liam McCauley  twenty  dollars ;  Patridc  Sul- 
livan, twenty -five  dollars. 

Edmund  C.  Conly.'* 

Witness:  Samuel  Famsworth. 

In  September  1869,  Mary  Cody,  a  sister 
of  the  alleged  testator,  brought  her  suit  is 
the  circuit  court  of  said  county,  to  invali- 
date the  said  probate.  In  her  bill  she  al- 
leged, in  substance,  and  among  other  thinKSi 
1st,  that  said  Edmund  C.  Conly,  late  of  tbe 
county  aforesaid,  died  in  said  county  in  the 
year  1868,  leaving  a  considerable  real  estate 
and  personal  estate  in  said  county ;  leaving 

handwriting  of  another,  see  Ghahoon  ▼.  CXm-  9 
Gratt  788;  Pepper  v.  Bamett,  22  Gratt.  405;  Bartde^ 
Ch.  Pr.  (2d  Ed.)  ^;  Flowers  v.  Fletcher.  40  W.  Va 
117,  20  S.  £.  Rep.  871:  Hanriot  v.  Sherwood.  8S  Va.  li 
*After-DUcoverMl  EvIdMioe.— See  Connolly  v.  Oos- 
nolly,  82  Gratt.  857,  and  not^:  also,  Thompsoo  v.  Oosu 
8  Gratt.  637:  Great  Falls,  etc.  Co.  v.  Henry.  S:  Gratt 
467,  and  note;  Bacci^raiapo  v.  Oom..  S  Gratt.  80r,  asd 
note;  Brown  v.  Speyers,  20  Gratt.  206:  Bead  v.Ooo^ 
22  Gratt  924;  Whitehnrst  v.  Com.,  79  Va.  S66:  Wtbk 
V.  Newman,  75  VaC.  811;  Adams  v.  HabbaitL  SSGntt 
129;  Carder  v.  Bank.  84  W.  Va.  88.  ii  S.  £.  Hep.  717: 
Hall  V.  Lyons,  29  W.  Va.  4ta  1  S.  £.  Rep^  582:  Sajre  ▼< 
Kingr.  17  W.  Va.  562;  Gillilan  v.  LndSncton.  6  W. 
Va.  128. 
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also  a  widow,  Marg-aret  Conly,  with  no 
children ;  and  as  his  heirs  at  law,  the  com- 
plainant, his  sister;  James  Conly  and  Rose 
Conly,  children  of  John  Conly,  a  deceased 
brother;  James  Conly,  a  brother;  and 
Joanna  Powers,  a  sister,  who  had  married 
Pierce  Powers;  and  that  the  estate  of  said 
Kdmund  C.  Conly  had  been  committed  to 
the  hands  of  Walker  R.  Millan,  late  sheri£f 
of  said  county,  for  administration.  2dly, 
That  the  said  Kdmund  C.  Conly,  in  the 
year  1862,  a  resident  of  said  county,  and 
possessed  of  some  lands  and  personal  estate, 
in    view    of   the    civil    war    then    racing*, 

contemplated,  leaving*   his    residence 
316     *and  going  abroad,  and  wrote  a  letter, 

as  is  alleged,  to  his  wife,  the  said 
Marg^aret  Conly,  which  letter  is  the  paper 
writing  aforesaid.  3dly,  That  the  said  Ed- 
mund Conly  never  left  his  home,  but  con- 
tinued to  reside  in  Fairfax  county  until  his 
death  in  1868;  that  during  his  life  he  pur- 
chased a  farm  in  said  county,  near  Lewins- 
ville,  and  placed  the  complainant,  Mary, 
his  sister,  in  possession  of  the  same,  for 
the  use  and  benefit  of  herself  and  family, 
;ftree  of  rent,  and  of  which  property  she  was 
Atill  in  possession.  4thly,  That  after  the 
death  of  said  Edmund  C.  Conly,  the  letter 
aforesaid  was  admitted  to  probate  in  the 
county  court  of  said  county,  as  the  last  will 
and  testament  of  said  Edmund  C.  Conly, 
on  the  oath  of  said  Saumel  Fams worth, 
who  testified  that  said  paper  was  wholly  in 
the  handwriting  of  said  Edmund  C.  Conly, 
and  his  signature  thereto  was  his  genuine 
sig'nature.  Full  proof  was  required  of  the 
genuineness  of  the  letter;  and  even  if  gen- 
uine, complainant  denied  that  it  was  the 
last  will  and  testament  of  said  £klmund  C. 
Conly,  or  that  he  ever  intended  it  to  operate 
as  such.  Moreover,  even  if  said  paper  might 
be  regarded  as  testamentary,  complainant 
contended  that  it  would  be  void  for  vague- 
ness and  uncertainty ;  and  that  the  probate 
was  also  void,  the  said  paper  having  been 
proved  only  by  one  witness.  She  therefore 
prayed  that  the  said  widow,  and  other  par- 
ties concerned,  who  were  enumerated  by 
name,  might  be  made  defendants  to  the 
bill ;  that  an  issue  might  be  ordered  to  as- 
certain whether  the  said  paper,  <%c.,  was 
the  will  of  said  Edmdnd  C.  Conly;  that 
the  said  will  and  probate  thereof  might  be 
cancelled  and  declared  void ;  that  the  estate 
of  said  Edmund  C.  Conly  might  be  distrib- 
uted among  the  parties  entitled  thereto 
according  to   law;  and    that   g'eneral   relief 

might  be  decreed  in  the  premises. 
316         ^he  bill  was  taken  for  confessed  as 

to  all  the  defendants  except  the  infants 
James  Donovan  and  Daniel  Donovan  who 
answered  by  a  guardian  ad  litem  assigned 
by  the  court;  and  except  also  the  widow 
Margaret  Conly,  who  filed  her  answer,  in 
which,  among  other  things  she  stated  the 
following  facts  in  substance :  That  her  said 
husband  died  in  February  1868,  leaving  a 
small  personal  estate,  worth  some  five  or 
six  hundred  dollars,  and  two  small  tracts  of 
land  containing  sixty-three  and  one  hundred 
acres,  which  latter  he  purchased  four  or  five 


years  before  his  death  and  rented  to  the 
complainant  for  one  third  of  the  crop,  and 
she  has  never  had  any  other  possession  of 
it  than  as  tenant ;  that  he  died  without  chil- 
dren ;  and  that  his  heirs  at  law  might  b^ 
correctly  named  in  the  bill.  She  averred, 
however,  that  the  paper  referred  to  in  the 
bill  as  having  been  admitted  to  probate,  did 
contain  the  •  disposition  of  his  property  as 
he  had  frequently  expressed  to  her.  The 
two  boys  named  therein,  James  and  Dan, 
were  the  children  of  her  brother  John  Don- 
ovan, whose  wife  at  her  death  left  two  small 
children,  the  boys  above  named,  and  at  the 
instance  and  request  of  respondent's  said 
husband,  these  two  children  were  taken  by 
her  to  their  house,  where  they  have  reniained 
ever  since,  a  period  of  upwards  of  sixteen 
years.  The  said  boys  were  then  (in  Oc- 
tober 1869)  nineteen  and  seventeen  years  of 
age.  She  further  averred  that  she  had  fre- 
quently heard  her  husband  say,  both  before 
and  after  the  date  of  his  will,  that  tlie  two 
boys  should  have  whatever  he  had  to'  leave ; 
that  having  been  raised  by  him,  they  felt 
like  his  children  and  should  stand"  in  the 
place  of  children  to  him ;  that  in  reference 
to  the  paper  admitted  to  probate  as  aforesaid, 
he  informed  her,  in  a  conversatioil  held 
with  her  a  short  time  previous  to  his 
317  death,  *that  his  will  was  among  his 
papers,  that  he  had  written  it  when 
he  expected  to  be  taken  prisoner  by  the  sol- 
diers, who,  about  that  time,  were  infesting 
the  neighborhood,  but  that  it  was  all  that 
was  necessary,  &c.,  &c. 

In  November  1869,  the  cause  coming  on 
to  be  heard  in  the  said  circuit  court  a  decree 
was  made  that  there  should  be  a  new  trial 
by  a  jury  on  the  common  law  side  of  the 
court,  to  ascertain  whether  any,  and  if  any, 
how  much,  of  the  said  paper  writing  in  the 
bill  and  proceedings  mentioned,  offered  in 
the  county  court  of  Fairfax  and  there  ad- 
mitted to  probate,  as  the  will  of  Edmund 
C.  Conly  dec'd,  was  the  will  of  the' decedent; 
and  that  on  the  trial  of  the  issue,  the  bill, 
answer,  and  exhibit  might  be  read. 

In  November  1871,  the  issue  was  accord- 
ingly tried  by  a  jury,  which  found  a  special 
verdict  in  these  words:  **We  the  jury,  sworn 
to  speak  the  truth,  upon  our  oaths  say  that 
the  paper  writing  headed  1862,  Lewinsville, 
August  19,  anid  which  was  admitted  to  pro- 
bate in  Fairfax  county  court  September, 
1868,  as  the  last  will  and  testament  of  Ed- 
mund C.  Conly  is  in  the  hand-writing  of 
EMmund  C.  Conly ;  and  we  find  that  at  that 
time,  thatportion  of  the  county  of  Fairfax 
in  which  E^dmund  C.  Conly  resided,  was  al- 
ternately in  the  possession  of  the  federal 
and  confederate  forces,  and  that  said  Ed- 
mund C.  Conly  expressed  fears  of  being 
taken  away  by  the  federal  forces ;  that  Ed- 
mund C.  Conly  resided  at  lyewinsville  dur- 
ing the  war,  and  never  abandoned  his  home, 
but  continued  to  reside  there  up  to  the  time 
of  his  death,  and  that  the  citizens  of  that 
portion  of  the  country  were  generally  ap- 
prehended and  carried  away  as  prisoners, 
with  the  exception  of  the  said  Conly  and 
James  Magarity.     But  whether  or  not,  upon 
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the  whole  matter  aforesaid,  the  said  paper 
writing  herein  set  forth  be  the  said 
318  last  will  *and  testament  of  the  said 
Kdmund  C.  Conly,  the  jury  do  not 
know.  Therefore  they  pray  the  advice  of 
the  court.  And  if  upon  the  whole  matter, 
it  shall  seem  to  the  court  that  the  said  paper 
writitifir  is  'the  last  will  and  testament,  in 
whole  or  in  part,  of  the  said  Eklmund  C. 
Conly,  then  the  jury  iind  that  the  said 
paper  writing  is  the  last  will  and  testament 
of  the  said  ^mund  C.  Conly ;  but  if,  upon 
the  whole  matter  aforesaid,  it  shall  seem  to 
the  court  that  the  said  paper  writing*  is  not, 
in  whole  or  in  part,  the  last  will  and  testa- 
ment of  the  said  Eklmund  C.  Conly,  then 
we  iind  that  it  is  not  the  last  will  and  testa- 
ment of  the  said  Edmund  C.  Conly.'' 

The  case  being  heard  and  considered  by 
the  court  upon  the  special  verdict,  and  it 
seeming  to  the  court  that,  upon  the  facts 
therein,  the  paper  writing  therein  referred 
to  is  the  last  will  and  testament  of  Edmund 
C.  Conly  it  was  afterwards,  to  wit:  on  the 
6th  day  of  December  1871,  decreed  by  the 
said  court  accordingly.  Three  bills  of  ex- 
ceptions were  taken  by  the  parties  respec- 
tively, to  rulings  of  the  court  on  the  trial  of 
the  issue,  which,  or  such  of  them  as  are 
material,  will  be  noticed  hereafter. 

From  the  decree  aforesaid,  declaring  the 
said  paper  writing  to  be  the  last  will  and 
testameht""df  the  said  Edmund  C.  Conly, 
the  complainant  Mary  Cody  applied  to  this 
court  for  an  appeal ;  which  was  accordingly 
allowed. 

The  appellant,  in  her  petition  for  an  ap- 
peal, assigns  three  errors  in  the  several 
rulings  of  the  court  below  in  the  case.  We 
will  consider  these  assignments  of  error  in 
the  order  in  which  they  are  made.  The 
iirst  and  principal  one  is: 

1.  **The  said  paper  is  not  to  be  regarded 
as  the  last  will  and  testament  of  the 
310  said  Edmund  C.  Conly,  the  *same 
being  a  devise  (if  so  to  be  construed 
at  all)  contingent  upon  the  happening  of 
an  event  which  never  occurred,  whereby  the 
whole  disposition  intended  by  said  writing 
becomes  inoperative  and  ineffectual." 

That  the  said  paper  is  in  the  form  of  a 
letter  from  the  supposed  testator  to  his 
wife,  and  not  in  the  usual  form  of  a  will, 
does  not  prevent  it  from  being  a  will,  if  so 
intended  by  the  author.  A  will,  intended 
and  duly  executed  as  such,  may  be  in  anv 
form  which  the  testator  may  choose  to 
adopt.  Indeed,  this  is  not  denied  by  the 
counsel  for  the  appellant;  who  contends, 
however,  that  the  intention  of  the  author, 
as  declared  on  the  face  of  the  paper,  was 
that  it  should  be  his  will  only  on  a  certain 
contingency,  which  never  happened;  and 
therefore  that  it  is  not  his  will,  and  ought 
not  to  have  been  admitted  to  probate  as 
such. 

If  it  were  true  that  the  paper  was  not 
intended  to  be  a  will,  except  upon  a  contin- 
gency which  never  happened,  the  conclu- 
sion drawn  therefrom  by  the  counsel  would 
be  inevitable. 

But  is  it  true? 


The  supposed  contingency  is  oontained 
only  in  these  words,  at  the  beginnini;  ol 
the  will:  ''lam  going  away;  I  may  nercr 
return.*'  Do  these  words  make  the  wiO 
conditional,  to  take  effect  onlY  in  the  evciit 
that  the  testator  should,  in  fact,  go  awiT 
and  never  return?  Or  do  ther  merdj 
indicate  the  motive  which  induced  the  tes- 
tator to  make  his  will  at  the  time  he  did, 
which  will  he  intended  to  operate  as  sadi 
unless  afterwards  duly  cancelled  or  rev<^ed, 
without  reference  to  the  contingency  of  bis 
going  away  and  never  returninir? 

We  must  construe  these  words  by  the  ligbt 

of  the  surrounding  circumstances,  as  foimd 

in   the   special   verdict;  which  are:    "that 

at    that    time     (to-wit,     the   date  of 

320  *the  will)  that  portion   of  the  conntf 
of  Fairfax  in  which  Kdmund  C.  Conly 

resided  was  alternately  in  the  possession  of 
the  federal  and  confederate  forces ;  and  that 
said  EMmund  C.  Conly  expressed  fears  of 
being  taken  away  by  the  federal  forces; 
that  Eklmund  C.  Conly  resided  at  Lewins- 
ville  during  the  war,  and  never  abasdooed 
his  home,  but  continued  to  reside  there  op 
to  the  time  of  his  death,  and  that  the  citi- 
zens of  that  portion  of  the  coanty  were  gen- 
erally apprehended  and  carried  away  m 
prisoners,  with  the  exception  of  the  said 
Conly  and  James  Magarity."  And  also  the 
facts  stated  in  the  biU  and  answer,  that  the 
testator  never  had  any  children,  that  his 
heirs  at  law  were  numerous  collateral  rela- 
tions, and  that  the  chief  ob-jects  of  his 
bounty,  besides  his  wife,  were  two  nephews 
of  his  wife  described  in  the  will  as  '^Gaines 
and  Dan,"  whom  he  had  adopted  as  his 
children,  and  who  had  long  lived  with  him. 
His  estate  was  comparatively  of  little  raloe, 
consisting  of  two  small  tracts  of  land,  and 
of  some  personal  property.  He  certainlj 
could  not  have  intended  to  die  intestate, 
and  he  never  made  any  other  will  than  the 
one  in  question.  The  presumption,  tbere- 
foie,  is,  that  he  intended  the  one  in  qnestion 
to  be  his  absolute  and  unconditional  will. 
There  is  not  a  word  in  the  will  which  is 
inconsistent  with  this  construction.  Kot 
a  word  in  it,  which  is  not  perfectly  consist- 
ent with  the  idea,  that  the  words,  **I  aa 
going  away;  I  may  never  return."  were 
used  only  to  indicate  his  reason  for  then 
making  his  will,  and  not  to  express  or  in- 
plv  a  condition  on  which  it  &ould  hare 
effect. 

The  cases  on  this  subject  show,  that  while 

a  person  may,  certainly,  make  aconditiooal 

will,  his   intention    to  do  so   must   appear 

very  clearly  on  the  face  of  the   will ;  and  if 

such    an  intention  do   not  so  af^ear. 

321  the  *will  must  be   regarded  as  nacon- 
ditional.      Indeed,     in    some    of   the 

cases,  the  form  of  expression  used  in  the 
will  was  conditional,  and  yet  the  constnc- 
tion  of  the  will  was  otherwise. 

The  cases  referred  to  by  the  counsel  for 
the  appellant  were  cases,  in  which  theoosrt 
deciding  them,  considered  that  the  intentioa 
to  make  conditional  wills  plainly  appeared. 
Without  noticing  all  of  them,  such  was  the 
case  in    Parsons   v.  Lranoe,  1  Ves.  Sen.  V0% 
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decided  bj  Lord  Hardwicke  in  1748,  which 
is  a  leading*  case  on  this  subject,  and  which 
is  mainly  relied  on  by  the  counsel  for  the 
appellant  as  beinc:  almost  identical  with 
this  case,  in  regard  to  the  words  of  the 
paper  in  controversy.  The  important  dif- 
ference between  the  two  cases  is,  that 
there,  the  form  of  expression  is  contingent 
and  conditional:  ''If  I  die  before  my  return 
from  Ireland"  Ac.  Whereas  here,  the  form 
is  otherwise:  **I  am  going  away;  I  may 
never  return."  There  the  surrounding  cir- 
cumstances corroborated  the  apparent  import 
of  the  words,  that  the  will  was  intended 
to  be  conditional.  Here  they  show  the  con- 
trary. 

The  doctrine  on  this  subject  is  laid  down 
in  Redfield  on  the  Law  of  Wills,  part  1, 
ii  178  and  seq.,  where  the  cases,  or  most  of 
them,  are  referred  to  in  the  notes.  Among 
those  cases  is  that  of  Tarver  v.  Tarver,  9 
Pet.  R.  174,  in  regard  to  which  the  author 
says:  ''Where  the  testator  stated,  that, 
'being  at>out  to  take  a  long  journey,  and 
knowing  the  uncertainty  of  life,  he  deemed 
it  advisable  to  make  a  will,'  it  was  held, 
that  this  was  not  a  conditional  will.  The 
instrument  taking  effect  as  a  will,  is  not 
made  to  depend  upon  the  event  of  the  return, 
or  not,  of  the  testator  from  his  journey; 
there  is,  therefore,  no  reason  for  annulling 
the  will  on  the  ground  that  it  was  condi- 
tional." 

The  learned  author,  after  referring 
322  to  some  of  the  *cases,  proceeds  to  state 
the  law  thus:  "As  questions  of  a 
▼ery  embarrassing  nature  often  arise  in 
reg'ard  to  the  proper  testamentary  charac- 
ter of  papers  left  in  the  form  of  a  will,  but 
expressed  in  terms  more  or  less  contingent, 
it  must  be  borne  in  mind,  that  in  that  class 
of  instruments  the  question  must  turn  upon 
the  point  whether  the  contingency  is  re- 
ferred to  as  the  occasion  of  making  the 
will,  or  as  the  condition  on  which  the  in- 
strument is  to  become  operative.  Ordinarily 
where  the  instrument  is  executed  witli  all 
the  requisite  formalities,  it  will  be  presumed 
to  have  been  done  animo  testandi,  notwith- 
standing that  it  may  be  expressed  to  have 
been  made  to  avoid  the  contingency  of  dying 
intestate,  in  case  the  testator  should  not  re- 
turn from  a  contemplated  journey.  In  such 
a  case,  in  order  to  render  the  instrument 
contingent  in  its  operation,  it  should  clearly 
appear  by  its  language  that  it  was  not  in- 
tended to  remain  as  an  operative  will,  ex- 
cept in  the  event  of  the  failure  to  return." 

In  Skipwith  &c.  v.  Cabell's  ex'or  &c.,  19 
Qratt.  758,  782,  this  subject  was  considered 
by  this  court  in  an  opinion  delivered  by 
Judg'e  Joynes,  and  the  law  on  the  subject 
was  laid  down  to  the  same  effect  as  before 
stated.  In  that  case,  the  words  of  the  de- 
vise were  conditional  in  form:  "In  case  of 
a  sndden  and  unexpected  death,"  &c. ;  and 
vet  it  was  held  to  be  unconditional  in  effect. 
l>wo  important  recent  English  cases  are 
there  referred  to,  which  are  very  strong  to  the 
same  effect.  They  are.  Porter's  case.  Law 
Rep.  2  P.  &  D.  22;  and  Dot>son's  case,  Law 
Rep.  1  P.  &  D.  88.     But    it   is   unnecessary 


to  state  these  cases,  as  they  are  stated  in 
the  opinion  of  Judge  Joynes.  We  will  state, 
however,  that,  in  Dobson's  case,  the  lan- 
guage of  the  will  was  this:  "In  case  of  any 
fatal  accident  happening  to  me,  being 
about  to  travel   by   railway,  I  hereby 

323  leave  *all   my  property,"  &c.     It  was 
held  that  the  will  was  not  conditional, 

and  it  was  admitted  to  probate,  although 
the  testator  returned  unhurt  from  the  travel 
by  railway  alluded  to  in  the  will. 

We  are  therefore  of  opinion,  that  the  said 
paper,  admitted  to  probate  as  aforesaid,'  is 
not  inoperative  and  ineffectual  upon  the 
ground  that  it  was  contingent  upon  the 
happening  of  an  event  which  never  occurred, 
as  insisted  in  the  first  assignment  of  error; 
and  that  there  is  no  error  in  the  decree  in 
that  respect. 

2.  The  second  assignment  of  error  is,  that 
"the  testimony  of  one  who  had  never  seen 
the  alleged  author  of  the  paper  write,  and 
whose  impressions  were  drawn  from  recol- 
lections of  orders  seen  by  him  casually  in 
the  way  of  business  thirteen  years  before, 
should  not  have  been  allowed." 

This  assignment  of  error  is  based  upon  a 
bill  of  exceptions  taken  by  the  appellant  to 
the  ruling  of  the  court,  in  admitting^  before 
the  jury,  on  the  trial  of  the  issue,  the  evi- 
dence of  H.  W.  Thomas,  who  testified  "that 
EMmund  Conly  dug  a  well  about  1858  for 
witness;  he  gave  several  orders  on  me  for 
money,  and  from  my  recollection  of  his 
hand-writing,  I  think  the  paper  shown  is 
his.  I  never  saw  him  write.  I  paid  the 
orders,  and  they  were  recognized  by  Conly 
in  our  settlement. ' ' 

We  think  this  evidence  was  clearly  ad- 
missible (its  weight  being  a  subject  for  the 
consideration  of  the  jury),  as  is  shown  by 
the  authorities  referred  to  by  the  counsel 
for  the  appellees.  We  therefore  think  the 
court  did  not  err  in  admitting  it. 

3.  The  third  and  last  assignment  of  error 
is,  that  "the  after  discovered  evidence  was 
such  as  might  have  entirely  changed  the 
verdict   of   the   jury,  and  should  have  been 

allowed." 

324  *We  are,'  clearly,    of   opinion,    that 
the  court  did  not  err  in  overruling  the 

motion  of  the  appellant  to  set  aside  the 
verdict  on  the  ground  of  after  diacpiirered 
evidence;  which,  to  say  the  most  of  it,  was 
merely  cumulative  and  corroborative,  and 
was  certainl3*  not  such  as  ought  to  produce 
on  another  trial  an  opposite  result  on  the 
merits.  See  the  cases  on  this  subject  re- 
ferred to  by  the  counsel  for  the  appellees; 
Read's  case,  22  Gratt.  924,  946;  and  Adams 
V.  Hubbard,  25  Id.  129,  135. 

Upon  the  whole  we  are  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


326 


*Ball  &  als.  V.  Ball  &  als. 
March  Term,  1870.  Richmond. 


Descents.— B  dies  intestate,  leaving  as  her  heirs  five 
I     children  of  her  deceased  son  S,  six  children  of  her 
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deceased  son  W,  and  a  firandchild  of  W.  the  only 
child  of  a  deceased  daufftater  of  W.  B's  real  estate 
is  to  be  divided  into  twelve  equal  parts,  of  which 
the  five  children  of  her  son  S,  the  six  children  of 
her  son  W.  and  the  grandchild  of  W,  representing 
her  deceased  mother,  are  each  to  take  one  part 

Martha  C.  Ball  died  intestate  in  March 
1865.  Her  heirs  were  the  children  and  a 
(grandchild  of  her  two  deceased  sons.  Her 
son,  S.  M.  Ball,  left  five  children,  and  her 
son,  W.  W.  Ball,  left  six  children  and  a 
grandchild,  the  only  child  of  a  daug^hter 
who  was  dead. 

The  five  children  of  S.  M.  Ball  filed  their 
petition  in  the  circuit  court  of  Fairfax 
county  for  a  division  of  the  estate  of  Martha 
C.  Ball,  to  which  the  other  heirs  were  made 
parties;  and  the  only  question  before  this 
court  was,  whether  the  estate  should  be  di- 
vided into  two  equal  parts,  of  which  the 
children  of  S.  M.  Ball  should  have onepart, 
and  the  children  and  grandchild  of  W.  W. 
Ball  should  have  the  other,  or  whether  they 
should  all  take  per  capita.  The  court  below 
held  that  the  estate  was  to  be  divided  per 
capita  among  all  the  children  and  the 
grandchild.  And  thereupon  the  children 
of  S.  M.  Ball  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

M.  D.  Ball,  for  the  appellants. 

326        *J.  D.  Ball,  for  the  appellees. 

Moncure,  P.,    delivered  the  opinion 
of  the  court. 

The  question  which  this  case  presents  to 
us  for  our  decision  is,  how  the  estate  of 
Mrs.  Martha  C.  Ball  should  be  divided 
among  her  heirs  at  law ;  that  is,  in  what 
shares  and  proportions. 

She  died  intestate  in  the  county  of  Fair- 
fax, seized  of  real  estate,  and  leaving  as  her 
only  heirs  at  law,  five  children  of  a  deceased 
son,  six  children  of  another  deceased  son, 
and  a  grandchild  of  the  latter  son.  The 
question  is  whether  her  estate  should  be  di- 
vided into  twelve  equal  parts,  and  one  of 
said  parts  be  allotted  to  each  of  the  said 
eleven  living  children,  and  the  remaining 
part  to  the  said  grandchild  as  representing 
or  standing  in  the  place  of  its  deceased 
parent;  or  should  be  first  divided  into  two 
equal  parts,  and  one  of  said  parts  be  allotted 
to  the  said  five  children  of  one  of  the  sons, 
equally  to  be  divided  among  them :  and  the 
other  of  said  two  equal  parts  be  allotted  to 
the  said  six  children  and  said  grandchild  of 
the  other  son  equally  to  be  divided  among 
them. 

The  court  below  decided  that  the  former 
is  the  true  legal  mode  of  apportionment  in 
this  case;  that  is  an  equal  division  among 
all  the  said  eleven  children  and  the  said 
grandchild,  allotting  to  each,  one  equal 
twelfth  part  of  the  Inheritance. 

The  appellants,  who  are  the  said  five  chil- 
dren of  the  said  first  named  deceased  son, 
complain  of  the  said  decree  as  being  preju- 
dicial to  their  rights,  and  insist  that  the 
other  mode  of  division  and  allotment  before 
mentioned  ought  to  have  been  pursued. 


The  court  is  of  opinion    that    there  is  no 
error  in    the  said  decree  of  the  coort 

327  below,  and  that  the  mode  of  Mivisitn 
and  allotment  adopted  bj  that  coait  it 

the  true  and  legal  mode,  and  accords  with 
the  true  intent  and  meaning',  if  not  tbe 
literal  terms,  of  the  law  of  descents.  If 
one  of  the  said  two  sons  of  the  intestate 
had  been  living  at  her  death,  and  the  other 
dead,  then  the  mode  of  division  and  allot- 
ment contended  for  by  the  appellants  would 
have  been  the  true  mode.  Bu*^  as  txyth  wtn 
then  dead  and  their  respective  childreo  thca 
living  were  all  in  the  same  degree  of  kindred 
to  the  intestate,  the  said  children  were  en- 
titled in  their  own  right  to  equal  shares  of 
the  estate ;  and  the  other  child  being  thes 
dead,  its  only  child  was  entitled  to  an  eqval 
share,  per  stirpes,  to  wit :  to  the  share  which 
the  deceased  parent  if  living'  would  have 
taken. 

The  intestate  having  left  descendants, 
her  estate  descended  to  them  bj  the  exprew 
provision  of  the  first  clause  of  the  first  sec- 
tion of  the  statute  of  descents.  Code,  p.  916, 
ch.  119,  {  1;  and  the  third  section  of  tke 
same  statute,  p.  917,  prescribes  when  the 
division  and  allotment  shall  l>e  per  capita 
and  when  per  stirpes.  Whenever  those  es* 
titled  to  partition  are  in  the  same  degree  of 
kindred  to  the  intestate,  they  shall  take  per 
capita  or  by  persons ;  and  where  a  part  of 
them  being  dead  and  a  part  living,  the  iane 
of  those  dead  shall  take  per  stirpes.  And 
the  same  rule  applies  to  the  living  descend- 
ants however  remote  may  be  their  degree 
of  kindred  to  the  intestate.  While  the  stat- 
ute does  not  expressly  enamerate  all  tbe 
degrees  of  kindred  of  the  remote  descend- 
ants, it  expressly  incliSides  all  and  plainlf 
provides  a  rule  for  all. 

There  is  nothing    in   the  decision  of  tbe 

case  of  Davis  v.  Rowe,  6  Rand.  35S,  which  is 

at  all  in  conflict  with  the  foregoing  opinion. 

On    the    contrary    the    principles  of  diat 

decision   seem   fully   to   accord  with 

328  *what   has    been    said    in    this  case. 
But  it  is  deemed  unnecessary  to  make 

any  further  comments   upon   that  case  or 
refer  to  any  other. 

We  think  the  decree  of  the  oonrt  bdos 
ought  to  be  affirmed. 

Decree  affirmed. 


320       'Supervisors  of  Bedford  v.  WingfisM. 

Judge. 

March  Term.  1878,  Rlcbmond. 

I.  Writs  of  Probibitton.*— For  the  purposes  for  wfaich 
and  the  principles  upon  which  writs  of  probiliitks 
will  be  awarded,  see  the  opinion  of  Cbbistl4S  J. 

s.  CIrcttit  Judges— Omtrol  of  Coart^Hosse.— A  Jntfsesf 
a  circuit  court  has  authority  to  control  tbe  coort- 
honse  in  which  he  administers  Justice,  lo  tbe  ct- 

*WrttsofProhlMtioii.— For  instances  when  tlds  ex- 
traordinary remedy  was  held  not  applicable,  st« 
Hofiran  v.  Quiffon.  29  Gratt  71S,  and  moU:  aba. 
McCk>niha  v.  Guthrie.  21  W.  Va.  140,  where  tbe  pda- 
cipal  case  was  approved. 

In  the  following  cases  prohibition  was  held  to  be 
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tent«  at  least,  of  preventing  any  Interference  with 
tlie  cllscharfire  of  the  pnbllcboslness,  and  of  having 
oecessary  Jury  rooms  and  other  conyenlences  for 
that  purpose. 
3.  Saioe— Same— Erroneous   Exercise  of— Remedy.— 

^Where  there  Is  any  snch  interference  by  the  board 
of  supervisors  of  a  county,  or  any  one  else,  the 
JudGTe  certainly  has  the  rlsrht  to  enquire  Into  it. 
If  In  doluff  so  he  violates  the  law  or  Inf  rln^res  upon 
the  rlffhts  of  others,  his  action  may  be  corrected 
l>y  a  writ  of  error.  But  it  Is  not  a  case  in  which 
proliibltlon  will  He. 
^  Same— Same— Same— dome.— The  board  of  super- 
visors of  a  county  order  that  one  of  the  jury  rooms 
attached  to  the  court-house  shall  be  prepared  to  be 
used  as  a  part  of  the  clerk's  office  of  the  county 
court,  and  this  order  is  approved  by  the  county 
court  The  judffe  of  the  circuit  court  thereupon 
makes  a  rule  upon  the  board  of  supervisors  to  show 
cause  why  they  shall  not  be  restrained  from  mak- 
luflT  the  chanffes  In  the  room.  This  court  will  not 
restrain  him  by  prohibition  from  proceeding*  under 
tbe  rule;  but  the  board  should  make  their  defense 
in  the  circuit  court:  and  any  error  of  the  judge  in 
tliat  proceeding  may  be  corrected  by  writ  of  error 
to  this  court 

This  was  a  rule  upon  the  Honorable  6. 
A.  Wing-field,  judge  of  the  circuit  court  of 
Bedford  county,  made  on  the  motion  of  the 
board  of  supervisors  of  that  county,  to  show 
cause  why  a  writ  of  prohibition  should  not 
Ije  issued,  forbidding  him  to  interfere  with 
the  board  in  making  certain  alterations  in 
the  court-house  building  for  the  en- 
330  largement  of  the  accommodations  *for 
the  clerk's  office  of  the  county.  The 
case  is  stated  by  Judge  Christian  in  his 
opinion. 

Sale  and  Thurman,  for  the  petitioners. 

Christian  J.  delivered  the  opinion  of  the 
court. 

Application  is  made  to  this  court  by  the 
t>oanl  of  supervisors  of  Bedford  county,  in- 
yoking^  its  original  jurisdiction  by  way  of 
prohibition,  to  restrain  and  prohibit  the 
Hon.  G.  A.  Winefield,  judge  of  the  circuit 
cottrt  of  Bedford  county,  from  awarding  a 
writ  of  prohibition,  or  otherwise  interfering 
with  the  board  of  supervisors  of  said  county, 
so  as  to  prevent  said  board  from  making 
certain  contemplated  changes  in  the  court- 
house of  said  county. 

In  the  petition  liled  by  said  board  it  is 
alleged,  in  substance,  that  upon  application 
to  the  board  at  its  meeting  in  June  1875,  by 
the  clerk  of  the  county  court,  requesting 
that  additional  roomie  provided  for  the  rec- 
ords of  the  county,  the  board  made  an 
order  requiring  that  a  room  adjoining  the 
county  court  clerk's  office,  which  had  been 
tised    as  a  lawyer's   office,    should  be  fitted 

tlie  proper  remedy:  Board  v.  Gorrell,  20  Oratt  484  ; 
French  T.  Noel,  22  Gratt.  454;  Heln  v.  Smith,  18  W. 
Va.  888:  Swinbum  v.  Smith,  15  W.  Va.  601,  where  the 
principal  case  is  distinguished;  Ensign,  etc.,  Co.  y. 
McOinnls,  80  W.  Va.  545.  4  S.  £.  Rep.  780,  also  citinfir 
t>at  dlstiufiruishinff  from  the  principal  case;  Jelly  v. 
iMls.  27  W.  Va.  2<J7;  County  Court  v.  Boreman,  84  W. 
Va.  87, 1 1  S.  £.  Rep.  747.  See  also,  4  Min.  Inst  (2d  Ed.) 
S4fr-9;  10  Am.  &  Enfir.  Enc  Law  268,  278;  Va.  Code,  ch. 
144. 


up  as  a  parr  of  said  county  court  clerk's 
office;  and  that  a  doorway  be  cut  in  the 
partition  wall  between  said  room  and  the 
clerk's  office,  for  the  more  convenient  use 
of  said  room  as  a  part  of  said  clerk's  office. 
The  petition  further  alleges,  that  the  county 
court,  by  its  order  entered  on  3d  June  1875, 
declared  that  **the  court  doth  approve,  ratify 
and  confirm  said  order  of  the  board  of  su- 
pervisors," and  *'that  the  same  be  done  in 
accordance  with  the  order  of  the  board  of 
supervisors. ' ' 
The  petition  then  exhibits  the  following 
order  of  the  circuit   court  of  Bedford, 

331  entered  on   the   4th   September  *1875, 
to    wit:  *'It    being   suggested   to  the 

court  that  the  supervisors  of  this  county  are 
about  to  proceed  to  cut  the  walls  of  the 
court-house,  for  the  purpose  of  making  an 
entrance  into  it  from  the  county  court 
clerk's  office,  and  to  connect  a  part  of  the 
court-house  with  the  clerk's  office,  and  have 
authorized  one  Robert  S.  Quarles  to  cut  the 
same  and  connect  it  with  the  clerk's  office ; 
and  this  court  deeming  it  improper  so  to 
mutilate  the  court-house,  and  change  it  into 
a  clerk's  office,  doth  therefore  order  that 
the  said  supervisors  and  the  said  Robert  S. 
Quarles  be  summoned  to  appear  here  on  the 
first  day  of  the  next  term,  to  shew  cause,  if 
any  they  can,  why  a  writ  of  prohibition 
should  not  be  issued  against  them,  to  pre- 
vent them  from  so  mutilating  and  chang'ing 
the  court-house  of  said  county." 

Setting  out  these  facts,  and  presenting 
certain  considerations  why  the  circuit  court 
had  no  jurisdiction  in  the  case,  the  petition 
closes  with  the  prayer  that  this  court  will 
award  the  commonwealth's  writ  of  i)rohi- 
bition  against  the  said  circuit  judge  of  the 
county  of  Bedford,  prohibiting  him  **from 
the  exercise  of  unlawful  jurisdiction"  in 
the  premises,  and  from  further  proceedings 
against  said  board,  **and  from  in  any  man- 
ner hindering  or  interfering  with  the  said 
board  in  the  exercise  of  their  jurisdiction 
in  the  matter  aforesaid. ' ' 

Upon  the  presentation  of  the  petition  this 
court  awarded  a  rule  nisi  upon  the  Hon.  G. 
A.  Wingfield,  to  shew  cause  why  the  writ 
of  prohibition  should  not  be  awarded  by  this 
court. 

To  this  rule  Judge  Wingfield  filed  his  an- 
swer, in  which  he  alleged  that  the  room 
proposed  to  be  converted  into  a  clerk's  office 
of  the  county  court,  by  order  of  the  board 
of  supervisors,  was  one   of  the  jury 

332  *rooms  of  the  circuit   court,  and  that 
while  it  had  been  used  by  permission 

of  the  court  as  a  lawyer's  office,  such  use 
had  always  been  subject  to  the  right  of  the 
court  to  use  it  as  a  jury  room.  **That  in 
the  large  county  of  Bedford,  with  a  popula- 
tion of  30,000  or  more,  when  the  courts  are 
in  session  with  grand  juries,  venires  in 
criminal  cases,  and  juries  in  civil  cases,  of 
necessity  the  case  must  often  arise,  when 
the  use  of  all  the  jury  rooms  will  be  required* 
for  the  convenient  dispatch  of  the  public 
:  business,  and  that  if  the  circuit  court  is  to 
be  deprived  of  the  use  of  this  room  (which 
the  board  of  supervisors  propose  to   convert 


487 


27  GRATT. 


Virginia  Reports,  Annotated. 


333,  334, 38S 


into  a  clerk's  office),  the  administration  of 
public  justice  will  be  greatly  impeded  and 
obstructed."  He  further  alleges  that  by  the 
proposed  change  the  danger  of  destruction 
of  the  court-house  by  fire  will  be  greatly 
increased. 

He  further  submits,  that  by  virtue  of  the 
statute  law  he,  as  judge  of  the  cirucit  court, 
had  control,  to  a  certain  extent,  of  the 
court-house  building,  and  that  he  might, 
under  his  authority  and  duty  as  circuit 
judge  ex  officio,  have  made  a  peremptory 
order  preventing  this  change,  if,  in  his 
opinion,  such  change  interfered  with  the 
discharge  of  his  public  duties  as  judge  of 
said  circuit  court,  or  in  any  way  obstructed 
the  administration  of  public  justice  in  his 
said  court;  but  he  preferred,  instead  of  is- 
suing such  peremptory  order,  as  he  had  the 
right  to  do,  to  award  a  rule  against  the 
board  of  supervisors,  in  order  that  it  might 
be  seen  upon  the  return  of  the  rule  whether 
the  room  could  be  used  both  for  the  purpose 
of  a  jury  room  as  heretofore,  and  at  the 
same  time  for  the  purposes  as  designed  of 
additional  room  for  the  records  of  the  county 
court. 

The  case  was  heard  by  this  court  upon 
the  petition,  and  the  return  made  by 
333  Judge  Wingfield,  and  the  ^arguments 
of  counsel  for  the  petitioners;  and  the 
question  we  now  have  to  decide  is  whether, 
upon  the  case  made  by  the  petition  and  re- 
turn, this  court  should  award  the  writ  of 
prohibition  against  Judge  Wingiield. 

This  question  is  to  be  determined  by  cer- 
tain general  principles  of  law  governing 
writs  of  prohibition,  which  it  is  necessary 
to  refer  to  in  order  to  determine  this  ques- 
tion. 

1.  The  power  of  this  court  to  award  writs 
of  prohibition  is  conferred  by  the  constitu- 
tion, and  will  always  be  exercised  in  a 
proper  case;  and  when  the  proper  case  is 
made  by  the  pleadings  and  evidence,  the 
power  to  award  the  writ  is  unquestioned. 

2.  But,  like  all  other  extraordinarv  reme- 
dies, prohibition  is  to  be  resorted  to  only  in 
cases  where  the  usual  and  ordinary  forms 
of  remedy  are  insufficient  to  afford  redress. 
And  it  issues  only  in  cases  of  extreme 
necessity ;  and,  before  it  can  be  granted,  it 
must  appear  that  the  party  aggrieved  has 
no  remedy  in  the  inferior  tribunals.  The 
jurisdiction  is  exercised  by  appellate  or  su- 
perior courts,  to  restrain  inferior  courts 
from  acting  without  authority  of  law  where 
damag'e  or  injustice  are  likely  to  follow 
from  such  action. 

3.  It  is  not  a  writ  of  right  granted  ex 
debito  justitiae,  but  rather  one  of  sound  ju- 
dicial discretion,  to  be  granted  or  withheld 
according  to  the  circumstances  of  each  par- 
ticular case.  And  being  a  prerogative  writ, 
it  is  to  be  used  like  all  other  prerogative 
writs,  with  great  caution  and  forbearance, 
for  the  furtherance  of  justice,  and  to  secure 
order  and  regularity  in  judicial  proceed- 
ings, where  none  of  the  ordinary  remedies 
provided  bv  law  are  applicable. 

4.  It  is  a  principle  of  universal  applica- 
tion, and  one  which  lies  at   the   very   foun- 


da'tion  of  the  law  of  prohibitioo, 
334  *that  the  jurisdiction  is  strictly  ooa- 
fined  to  cases  where  no  other  ranedj 
exists ;  and  it  is  always  a  sufficient  reason 
for  withholding  the  writ,  that  the  party 
aggrieved  has  another  and  complete  remedy 
at  law. 

5.  Another  fundamental  principle,  and 
one  which  is  to  be  constantly  borne  in  misd 
in  determining"  whether  an  appropriate  cut 
is  presented  for  the  exercise  of  this  extra- 
ordinary jurisdiction  is,  that  the  vrrit  it 
never  allowed  to  usurp  the  fanctions  of  a 
writ  of  error,  and  can  never  be  employed  as 
a  process  for  the  correction  of  errors  of  ia- 
ferior  tribunals.  High  on  JSx.  Remedies 
551,  556,  and  cases  there  cited. 

Let  us  now  apply  these  g-eneral  principlei 
to  the  case  before  us. 

It  will  be  conceded  that  the  circuit  oonrt 
of  Bedford,  as  all  circuit  courts,  is  inrested 
by  law  with  jurisdiction  to  issue  writs  al 
prohibition.  Whatever  irreg'nlarities  may 
have  been  committed  by  said  court  in  tlw 
exercise  of  its  general  jurisdiction,  in  tins 
particular  case,  was  a  subject  of  defence  m 
answer  to  the  rule.  For  instance,  if,  as  is 
urged  here,  there  was  no  relator,  at  whose 
instance  the  rule  was  made  by  Jndge  ^in;- 
iield;  or  if,  as  was  insisted  in  argument, 
the  county  court  having  concurrent  jnris- 
dictioti  of  the  subject  matter  had  already 
control  of  it,  and  had  passed  upon  it,  these 
are  matters  of  defence  upon  an  answer  to 
the  rule,  and  ought  to  have  been  made  ia 
the  circuit  court,  and  are  not  proper  gromids 
for  a  writ  of  prohibition  from  this  courL 

The  process  awarded  by  Judiic^  Wingfield, 
while  called  in  the  proceedings  a  writ  of 
prohibition,  was.  a  mere  rule  awarded  by 
him,  ex  mero  motu,  upon  the  board  of  n- 
pervisors,  making  inquiry  of  them  why  tbej 
proposed  to  convert  one  of  the  jury 
336  rooms  of  the  *circuit  court  into  a 
clerk's  office  of  the  county  court,  and 
to  show  cause  why  they  should  not  be  pro- 
hibited from  so  doing.  We  think,  as  jodge 
of  the  circuit  court,  he  had  a  rig-ht  to  make 
this  inquiry.  The  statute  law  confers  upon 
the  circuit  judsre  control  of  the  conrt-hoiae 
in  which  he  administers  justice,  to  the  ex- 
tent, at  least,  of  preventing  any  interference 
with  the  discharge  of  the  public  business, 
and  of  having  necessary  jury  rooms  and 
other  conveniences  for  the  purpose. 

When  there  is  any  such  interference  by 
the  board  of  supervisors,  or  any  one  else, 
he  certainly  has  the  right  to  enquire  into  it 
If  in  that  enquiry  he  violates  the  law,  or 
infringes  upon  the  rifsfhts  of  others,  his  ac- 
tion is  subject  to  be  corrected  upon  a  writ 
of  error.  But  it  is  not  a  case  in  whici:  pro- 
hibition will  lie.  All  the  objections  made 
here  to  the  action  of  Judge  Wingiield,  and 
urged  as  grounds  of  prohibition,  could  prop- 
erly bo  made,  and  ought  to  t>e  made,  upon 
the  return  of  the  rule  made  by  him. 

This  court  will  certainly  not  interfere,  by 
the  extraordinary  remedy  of  prohibttiaB, 
to  prevent  him  from  making  an  enqnirr, 
which  he  has  a  right  to  make,  especially 
when  all  the  grounds  of  objection  urged  to 
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his  action  may  be  made  as  matters  of  de- 
fence in  answer  to  the  rule,  and  the  whole 
question  more  properly  adjudicated  in  the 
circuit  court.  We  say  more  properly  in  the 
«x>nrt  below,  because  the  whole  case  can  be 
there  fully  heard  upon  the  facts;  and  the 
orders  made  by  the  board  of  supervisors, 
and  the  county  court,  if  ez  parte,  as  they 
may  be,  can  be  reviewed  and  fully  consid- 
ered. 

To  errant  the  writ  of  prohibition  in  this 
case,  would  be  to  establish  a  new  practice, 
and  to  lend  the  aid  of  this  high  preroga- 
tive writ,  which  is  always  issued  with 
336  ^caution,  and  when  there  is  no  ade- 
quate remedy,  in  a  case  where  the 
parties  have  ample  remedy  in  the  court  be- 
low, and  by  writ  of  error  to  this  court. 
This  court  will  always  discourage  and  put 
its  seal  of  disapprobation  upon  every  at- 
tempt to  use  the  writ  of  prohibition  to  usurp 
the  functions  of  a  writ  of  error,  and  to 
employ  it  as  a  process  to  correct  the  error  of 
inferior  tribunals,  instead  of  the  regular 
modes  by  appeals  and  writs  of  error.  The 
rule  awsurded  against  the  respondent,  Hon. 
G.  A.  Wingiield,  judge  of  circuit  court  of 
Bedford,  is  discharged. 

Rule  discharged. 


337     *P6nn,  Assignee,  v.  Hamlett  &  als. 

Marcb  Term,  1876,  Richmond. 

I.  Bonds.— A  blank  paper  is  slirned  and  sealed  by  a 
principal  and  three  others  who  intend  to  be  his 
sureties,  and  it  is  left  with  the  principal  to  be  filled 
up  and  delivered  by  him.  He  does  fill  it  np  and 
deliver  it  to  the  obliffee  named  therein.  It  is  not 
the  bond  of  the  three,  and  does  not  bind  them. 
But  the  principal  havlnff  filled  it  up,  and  delivered 
it  when  thus  complete,  it  is  his  bond,  and  binds 
him. 

This  was  an  action  of  debt  in  the  circuit 
conrt  of  Henry  county,  brought  by  Susan 
8.  Penn,  assignee  of  H.  C.  France,  against 
John  T.  Hamlett,  Wm.  S.  Reed,  George  S. 
Hairston  and  M.  F.  Gravely.  On  the  trial 
there  was  a  judgment  in  favor  of  the  de- 
fendants; and  the  plaintiff  applied  to  this 
conrt  for  a  writ  of  error  and  supersedeas ; 
which  was  awarded.  The  case  is  stated  by 
Judge  Christian  in  his  opinion. 

Ould  8l  Carrington  and  J.  B.  Penn,  for 
the  appellant. 

Jones  &  Bouldin  and  Cabell  &  P.,  for  the 
appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

This  case  is  before  us  upon  a  writ  of 
error  to  a  judgment  of  the  circuit  court  of 
Henry  county. 

The  action  was  a  debt  upon  a  bond  signed, 
or  purporting  to  be  signed,  by  four  obligors. 
The  bond  was  payable  to  H.  C.  France, 
Dvho  assigned  it  to  Mrs.  Susan  S.  Penn, 
the  appellant  here. 


338 


*The  bond  is  in  the  following  form : 

On  or  before  the  10th  day  of  October, 

1867,  with  interest    from  date,    we  promise 

to  pay  H.  C.    France  the  just  and   full  sum 

of  seven  hundred  dollars,  for  value  received. 

Witness  the  following  signatures  and 
seals,  this  the  23d  day  of  November,  1866. 

Jno.  T.  Hamlett,    [Seal.] 
Wm.  S.  Reed,  [Seal.] 

Geo.  S.  Hairston,  [Seal.] 
M.  F.  Gravely,       [Seal.] 

To  the  action  on  this  bond,  two  of  the 
defendants,  Geo.  S.  Hairston  and  M.  F. 
Gravely,  pleaded  non  est  factum. 

Upon  the  trial  of  the  issue  made  on  this 
plea,  the  jury  found  a  special  verdict  in  the 
following  words: 

We,  the  jury,  do  find  the*  following  facts 
proved,  viz:  That  the  defendant,  John  T. 
Hamlett,  in  a  negotiation  with  France,  the 
obligee,  for  the  purchase  of  several  mules 
at  a  price  which  was  not  agreed  on,  said 
Hamlett  was  required  by  said  France  to 
give  a  bond  with  good  security  for  whatever 
might  be  agreed  upon  as  the  price ;  which 
Hamlett  promised  to  procure  and  deliver  to 
him.  That  the  said  Hamlett  sometime  af- 
terwards applied  to  the  defendants,  George 
S.  Hairston  and  William  8.  Reed,  to  become 
securities  on  such  bond;  and  at  a  meeting 
of  said  Hamlett,  Reed  and  Hairston,  all 
present,  Hamlett  stating  that  he  wished  to 
show  to  France  that  he  could  give  as  good 
a  bond  as  any  man  in  Henry,  that  the  prices 
of  the'  mules  had  not  been  agreed  on, 
but  would  not  exceed  seven  hundred  and 
fifty  dollars,  and  he  thought  might 
830  *be, seven  hundred  dollars;  and  assur- 
ing said  Hairston  and  Reed  that  if 
they  would  become  sureties,  he  wotild  pro- 
cure Mrs.  Ma£ilda  Gravely,  Benjamin 
Gravely,  C.  Y.  Thomas,  and  D.  W.  Reamy, 
to   join   as   sureties  on    the  bond,  the  said 

Reed  and  Hairston  did  then,  on  the day 

of ,  sign  their  names  with  said  Ham- 
lett on  a  blank  piece  of  paper,  with  only  the 
names  of  Hamlett,  Reed  and  Hairston,  with 
seals  to  each  name,  with  the  express  agree- 
ment and  assurance  of  said  Hamlett  that  he 
would  fill  out  or  write  the  body  of  the  bond 
for  an  amount  not  exceeding  $750,  and  would 

?rocurc  the  names  of  B.  F.  Gravely,  C.  Y. 
^homas,  and  D.  W.  Reamy,  and  that  the 
paper  with  the  said  three  names  and  seals 
was  delivered  to  the  said  Hamlett,  to  be  de- 
livered as  their  bond  only  when  said  names 
were  added;  that  said  defendant,  Matilda 
Gravely,  afterwards  signed  said  blank  with 
a  seal  to  her  name,  with  the  understanding 
and  upon  condition  that  the  said  Hamlett 
add  the  names  of  C.  Y.  Thomas  and  B.  F. 
Gravely,  which  he  promised  to  do;  but  said 
Hamlett  took  said  paper  and  saw  said 
France,  made  a  satisfactory  arrangement 
with  said  France,  and  then  wrote  the  body 
of  said  paper  over  the  names  and  seals  of 
said  Hamlett,  Reed  and  Matilda  Gravely, 
and  delivered  it  to  said  France.  That  after 
the  bond  had  been  filled  out  and  delivered 
to  France,  Hamlett  voluntarily  and  without 
the  knowledge  of  the  defendants  executed 
a  deed  of  trust  to  indemnify  the  defendants, 
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under  which  nothing  could  be  realized  for 
the  purposes  of  the  deed.  But  whether  or 
not,  upon  the  matter  aforesaid,  the  issue 
joined  be  for  the  plaintiff  or  for  the  defend- 
ants, the  jury  do  not  know,  and  therefore 
they  pray  the  advice  of  the  court;  and  if 
upon  the  whole  matter  it  should  seem  to 
the  court  that  the  issue  is  for  the  plain- 

340  tiff,  then  the  jury  find  for  the  *plain- 
tiff   upon   said  issue  the  debt   in  the 

declaration  mentioned,  with  interest  from 
the  23d  of  November,  1866.  But  if  upon  the 
whole  matter  aforesaid  it  seems  to  the  court 
that  the  issue  is  for  the  defendants,  then 
the  jury  find  for  the  defendants  upon  the 
said  issue. 

Upon  this  speqial  verdict  the  circuit  court 
held  that  the  matters  of  law  arising  thereon 
was  for  the  defendants  Hairston  and  Grave- 
ly, and  accordingly  gave  judgment  for  these 
defendants  upon  the  plea  of  non  est  factum. 

It  is  to  this  judgment  that  a  writ  of  error 
was  awarded  by  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  this  judgment  of  the  circuit  court. 

The  appellees,  Hairston  and  Gravely,  with 
the  other  two  obligors,  not  only  signed  their 
names  upon  condition  that  three  others 
should  sign  with  them,  but  it  appears  by 
the  special  verdict  that  when  tHey  signed 
their  names  and  affixed  their  seals,  it  was 
upon  a  blank  piece  of  paper,  with  no  obli- 
gation or  writing  of  any  kind  above  their 
signatures.  Such  a  paper  was  not  the  deed  of 
the  parties.  It  was  a  mere  nullity.  In  Shep- 
herd's Touch-stone,  page  54,  the  ancient 
rule  of  the  common  law  is  thus  declared: 
** Every  deed  well  made  must  be  written; 
i.  e.,the  agreement  must  be  all  written  before 
the  sealing  and  delivery  of  it ;  for  if  a  man 
seal  and  deliver  an  empty  piece  of  paper  or 
parchment,  albeit  he  do  therein  withal  give 
commandment  that  an  obligation  or  other 
matter  shall  be  written  in  it,  and  this  be 
done  accordingly,  yet  this  is  no  good  deed." 
See  also  4  Corny.  Digest  157;  Plowd.  308; 
Coke  Lit.  171.  We  know  of  no  decision  by 
which  this  ancient  doctrine  of  the  common 
law  has  been  overruled. 

341  *On  the  contrary,    this  rule  of  the 
common  law  has  been  often  reaffirmed 

by  this  court  as  well  as  by  the  supreme 
courts  of  other  states  of  the  Union.  Asberry 
V.  Callaway,  1  Wash.  72;  Harrison  v.  Tier- 
nans,  4  Rand.  177;  Rhea  v.  Gibson's  ez'or, 
lOGratt.  215;  Ayres  v.  Hayne,  1  Ohio  R. 
368;  Gilbert  v.  Anthony,  1  Yerger's  R.  69 
Tenn. ;  Byers  v.  McClanahan,  6  Gill.  A 
John.  250  Maryland.  See  also  2  Rob.  Prac, 
new  ed.  17,  and  cases  there  cited;  Preston 
V.  Hull,  23Gratt.  600.  These  decisions  (and 
there  are  none  to  the  contrary)  follow  the 
ancient  rule  of  the  common  law,  and  are 
founded  on  the  following  principles :  Deeds 
are  of  a  higher  nature  than  parol  contracts, 
and  there  are  great  and  important  distinc- 
tions between  the  operations  and  effect  of 
these  different  species  of  contracts.  The 
reason  of  which  is,  that  the  first  are  sup- 
posed to  be  made  upon  greater  deliberation 
and  with  greater  solemnity:  they  are  first 
to  be  written,   by  which  they  are  exempted 


from  that  uncertainty  arising'  from  the  i»- 
perfection  of  memory,  to  which  anwrittco 
contracts  must  always  be  exposed ;  tbey  ue 
then  to  be  sealed  by  the  party  botuid;  and, 
lastly,  to  be  delivered,  which  is  the  con- 
summation of  his  resolution.  None  of  tiiis 
deliberation  and  little  of  this  solemnity  is 
to  be  found  in  the  signing  and  sealing  of  i 
blank  piece  of  paper  on  which  anytbiiis 
may  afterwards  be  written,  and  whetlicr 
with  or  without  the  consent  of  the  partj 
who  signed  it,  must  depend  entirelv  on  ofal 
testimony,  subject  not  only  to  the  nocer- 
tainty  arising  from  the  imperfection  of 
human  memory,  but  exempted  from  tfaoK 
checks  on  perjury  which  would  exist  in  t 
deed  regularly  executed,  and  which  could 
only  be  altered  by  erasure  or  interlineatios. 
One  of  the  essential  requisites  constitutisfr 
a  deed  is,  that  it  should  be  written,  as 

342  well  as  signed,  sealed  *and  detiveraL 
The  appellees  in  this  case  having  (ac- 
cording to  the  special  verdict )  signed  and 
sealed  a  blank  piece  of  paper,  were  not 
bound,  and  the  plea  of  non  est  factum  was 
a  good  plea.  What  was  written  over  theK 
signatures  and  seals  did  not  bind  them,  n- 
less  it  could  be  shown  that  the  authoritj 
to  execute  the  writing  and  deliver  the  paper 
was  given  to  another  under  seal.  Notliuifr 
of  this  sort  is  pretended.  The  signing  aad 
sealing  of  a  blank  was  not  their  deed,  M 
was  a  mere  nullity,  which  oonld  not  biad 
them. 

This  view  of  the  case  makes  it  unneoesp 
sary  to  consider  the  argument  or  the  ai- 
thorities  relied  on  bv  the  learned  counsel  for 
the  appellants.  The  cases  of  Ward  ▼. 
Chum,  ISGratt.,  and  Nash  v.  Fngate,  34 
Gratt.,  and  other  cases  referred  to  by  hifl, 
were  decided  on  very  different  principles, 
which  have  no  application  to  the  case  before 
us.  We  have  here  the  simple  case  of  a  blank 
piece  of  paper  signed  and  sealed  by  the  ap- 
pellees, and  written  over  by  another,  and 
delivered  by  another  without  authority  an- 
der  seal  to  make  such  writing  and  deliverr, 
— such  a  paper  is  no  deed ;  and  the  ciicoit 
court  did  not  err  in  so  declaring. 

In  the  recent  case  of  Preston  ▼.  Hnll,  cited 
supra.  Judge  Staples,  in  an  elaborate  ^^ 
ion,  in  which  he  reviews  many  of  the  Eng- 
lish and  American  cases,  conclusively  shows 
that  the  law  is  well  settled,  that  a  paper  not 
complete  on  it  face,  to  the  extent  of  havisg 
a  blank  which  is  essential  to  be  filled  in 
order  to  make  it  a  perfect  deed,  is  not  the 
deed  of  the  parties;  and  that  authority  bj 
parol  to  an  agent  to  fill  such  blank  does  act 
make  the  instrument  a  valid  deed.  Sadi 
authority  must  itself  be  under  seal. 

This  case   is   decisive  of  the  one  under 

consideration.     If,  as  was  held  by  this  coort 

in  Preston  v.  Hull,    a   bond   in   which  the 

name  of  the  obligee  was  blank  when 

343  *it  was  signed  by  the  parties,  was  not 
their  deed,  and  that  no  authority  br 

parol  to  fill  the  blank  could  make  it  valid, 
certainly  a  signature  and  seal  on  a  Mask 
piece  of  paper,  afterwards  written  over 
without  authority,  or  by  parol  authority,  is 
not  a  good  deed. 
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But  the  court  is  further  of  opinion,  that 
the  aaid  circuit  court  erred  in  entering  a 
judgment  in  favor  of  the  defendant  Hamlett. 
As  to  him  the  bond  was  a  valid  instrument, 
— it  having  been  written,  signed,  sealed  and 
delivered  by  him.  He  is  therefore  bound  by 
it  though  the  other  defendants  cannot  be 
held  liable. 

Judgment  reversed  as  to  Hamlett,  affirmed 
as  to  the  other  defendants. 


*Commonwealth  v.  Ches.  &  Ohio  R. 
R.  Co. — Four  cases. 
March  Term,  1870,  Richmond. 

I.  Railroad  Conpanic*— What  Property  Taxable.— The 

state  has  not.  either  by  statute  or  contract,  relln- 
Quished  her  riffht  to  tax  that  portion  of  the  Chesa- 
peake and  Ohio  railroad  which  lies  between  the 
city  of  Richmond  and  the  town  of  Covinffton,  and 
all  the  property  of  the  company,  real  and  personal, 
l>elonffinff  to  that  part  of  the  road,  and  a  fair  pro- 
portion of  its  rolling  stock,  and  of  the  earnings  of 
the  company,  to  be  ascertained  and  apportioned  in 
such  mode  as  may  be  prescribed  by  law.  Bat  she 
has  relinquished  the  rlcrht  to  tax  the  property  of 
the  company  lylnff  west  of  Covinirton. 
a.  5aBia— Same— Bond«.— A  state  cannot  tax  the  bonds 
of  a  railroad  company  held  by  persons  liyinff  out 
of  the  state. 

These  were  motions  by  the  common- 
wealth, in  the  circuit  court  of  the  city  of 
Richmond,  against  the  Chesapeake  and  Ohio 
Railroad  Company,  for  fines  upon  the  com- 
pany for  their  failure  to  comply  with  the 
laws  of  the  state  in  relation  to  the  taxation 
of  such  corporations.  The  company  ap- 
peared and  defended  the  motions,  on  the 
iprounds  that,  under  their  contract  with  the 
state,  their  property  could  not  be  taxed  until 
their  profits  amounted  to  ten  per  centum  per 
annum  on  their  capital ;  and  it  was  agreed 
that  the  profits  of  the  company  had  not  at 
any  time  amounted  to  ten  per  cent,  a  year 
on  its  capital. 

The  parties  agreed  a  case,  and,  dispensing 
with  a  jury,  submitted  the  whole  matter  of 
law  and  fact  to  the  judgment  of  the  court: 
and  the  court  held  that  there  was  no  liabil- 
ity on  the  part  of  the  defendant,  and  dis- 
missed the  motions.  And  thereupon 
345  the  Attorney  ^General  applied  to  this 
court  for  a  supersedeas;  which  was 
allowed.  The  cases  are  sufficiently  stated 
by  Judge  Anderson  in  his  opinion. 

The  Attorney  General,  for  the  common- 
^wealth. 

H.  Wickham  and  Wm.  J.  Robertson,  for 
the  appellees. 

Anderson  J.  delivered  the  opinion  of  the 
court. 

The  important  question  in  each  of  these 
causes  is  as  to  the  right  of  the  common- 
-wealth  to  impose  a  tax  upon  property  of  the 
Chesapeake  and  Ohio  Railroad  Company 
when  the  profits  of  the    company  have  not 


amounted  to  ten  per  centum  a  year  upon  its 
capital.  There  is  no  question  that  corpo- 
rations are  in  general  like  natural  persons, 
liable  to  taxation.  Their  capital  stock  or 
their  property,  both  real  and  personal,  is 
taxable  to  the  corporation  itself.  But  this 
company  claims  an  exemption  by  contract 
with  the  state  from  taxation. 

The  question  as  to  the  power  of  a  state 
legislature  to  grant  to  a  corporation  the  im- 
munity of  an  exemption  from  taxation  has 
been  much  debated,  and  decisions  have  been 
conflicting.  In  Thorpe  v.  The  Rutland 
and  Burlington  Railway  (27  Vt.  R.  140)  a 
doubt  is  expressed  as  to  the  entire  sound- 
ness of  the  principle  of  legislative  exemp- 
tions of  corporations  from  taxation.  The 
power  of  taxation  is  an  important  and  es- 
sential prerogative  of  sovereignty,  and  it 
has  been  questioned  how  far  the  legislature 
can  divest  itself  of  the  right  and  power  to 
exercise  so  important  a  function  of  sover- 
eignty, or  how  one  legislature  can  abridee 
the  general  power  of  every  sovereignty  to 
impose  taxes  for  the  support  of  gov- 

346  emment.      Brewster   v.    *Hough,    10 
New   Hamp.    R.    138;  Mechanics  and 

Traders  Bank  v.  Det>olt,  1  Ohio  St.  591; 
Toledo  Bank  v.  Bond,  Id.  622. 

Numerous  cases  might  be  cited  which 
maintain  the  want  of  power  in  the  legisla- 
ture to  exempt  corporations  or  property  per- 
petually from  taxation.  Mr.  Redfield  seems 
to  think  that  there  is  ground  to  question  the 
right  of  a  legislature  by  one  act  to  extin- 
guish this  essential  right  of  sovereignty. 
And  in  a  note  on  page  335-6,  of  his  valuable 
work  on  the  Law  of  Railways,  he  says: 
''We  should  not  be  surprised  hereafter  to 
find  this  whole  subject  of  the  right  of  a 
state  legislature  to  exempt  corporations  by 
their  charter  from  taxation  brought  in  ques- 
tion. But"  he  adds,  ''the  law  at  present  is 
probably  otherwise."  And  in  this  opinion 
Mr.  Cooley  concurs,  and  is  more  decided. 
He  says:  "So  far  as  the  power  of  taxation 
is  concerned,  it  has  been  so  often  decided 
by  the  supreme  court  of  the  United  States, 
though  not  without  remonstrance  on  the 
part  of  the  state  courts,  that  an  agreement 
by  a  state  for  a  consideration  received,  or 
supposed  to  be  received,  that  certain  prop- 
erty rights  or  franchises  shall  be  exempt 
from  taxation,  or  taxed  only  at  a  certain 
agreed  rate,  is  a  contract  protected  by  the 
constitution,  that  the  question  can  no  longer 
be  considered  an  open  one."  He  adds:  "In 
any  case,  however,  there  must  be  a  consid- 
eration, so  that  the  state  can  be  supposed 
to  have  received  a  beneficial  equivalent;  for 
it  is  considered  on  all  sides  that  if  the  ex- 
emption is  made  as  a  privilege  only,  it  may 
be  revoked  at  any  time."  Cooley *s  Const. 
Lim.,  p.  280-1,  and  cases  cited. 

Supposing  the  question  of  law  to  be  set- 
tled, as  thus  indicated  by  Mr.  Cooley,  we 
will  proceed  to  inquire:  Has  the  state  of 
Virginia  by  contract  relinquished  her  right 
of  taxation  to  any  extent  as  involved 

347  in  these  ^causes?    She  claims  the  right 
to  tax  only  that  portion  of  the  property 

and    interests    with   which   the  Chesapeake 
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and  Ohio  Railroad  Company  is  invested, 
which  it  derived  from  the  Virginia  Central 
Railroad  Company,  and  also  which  it  ac- 
quired by  purchase  from  the  state  since  its 
incorporation,  which  she  contends  has  not 
been  relinquished  by  any  act  of  the  legisla- 
ture, or  by  contract. 

The  Virginia  Central  railroad  was  a  com- 
pany chartered  by  the  state  of  Virginia, 
and  it  constructed  the  railroad  between 
Richmond  and  Covington,  with  the  excep- 
tion of  that  portion  which  is  known  as  the 
Blue  Ridge  railroad,  extending  from  the 
eastern  to  the  western  base  of  the  Blue 
Ridge,  a  fraction  over  sixteen  miles,  which 
was  constructed  bv  the  state  of  Virginia, 
and  the  said  company  was  operating  the 
whole  line  of  road  between  Richmond  and 
Covington  when  it  entered  into  the  con- 
tract referred  to.  The  states  of  Virginia 
and  West  Virginia,  as  authorized  by  acts  of 
their  several  legislatures,  contracted  with 
the  said  Virginia  Central  to  construct  and 
operate  a  railroad  from  Covington  to  the 
Ohio  river,  which  would  be  a  continuation 
or  extension  of  the  Central  railroad,  and 
authorize  the  said  company  to  change  its 
name  from  the  '^Centrar'  to  the  Chesapeake 
and  Ohio  Railroad  Company.  And  the  said 
company  claims  that  all  its  property  is  now 
exempt  from  taxation  under  the  following 
clause x)f  the  contract,  viz:  ''And  the  said 
Virginia  Central  Railroad  Company  having 
undertaken  and  contracted  to  construct  the 
said  railroad  on  the  terms  and  conditions 
aforesaid,  it  is  hereby  declared  and  certified 
that  the  said  company  shall  hereafter  be 
known  as  ''The  Chesapeake  and  Ohio  Rail- 
road Company,"  and  is  entitled  to  all  the 
benefits  of  the  charter  of  the  Covington  and 
Ohio  railroad,  and  to  all  the  rights, 
348  interests  *and  privileges  which,  by 
the  statutes  aforesaid,  are  conferred 
upon  the  Chesapeake  and  Ohio  Railroad 
Company  when  organized." 

To  divest  a  state  of  such  an  essential  at- 
tribute of  sovereignty,  of  such  an  important 
function  of  government,  the  terms  of  relin- 
quishment should  be  clear  and  unequivocal. 
In  Richmond  Railway  Co.  v.  The  Ivouisa 
Railway  Co.,  Mr.  Justice  Grier  refers  to 
former  decisions  of  the  court  with  approba- 
tion, "that  public  grants  are  to  be  construed 
strictly;  that  any  ambiguity  in  the  terms 
of  the  grant  must  operate  against  the  cor- 
poration and  in  favor  of  the  public,  and  the 
corporation  can  claim  nothing  but  what  is 
clearly  given  by  the  act** — quoted  by  Red- 
field,  sdpra,  in  note  on  page  432.  And  that 
eminent  jurist  says:  "The  language  of 
Taney  Ch.  J.  in  Charles  River  Bridge  v. 
Warren  Bridge,  11  Peters.  R.  420,  548,  is 
still  more  specific,  and,  in  my  opinion, 
eminently  just  and  conservative:  'the  con- 
tinued existence  of  a  government  would  be  of 
no  great  value,  if  by  implications  and  pre- 
sumptions it  was  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its  cre- 
ation, and  the  functions  it  was  designed  to 
perform  transferred  to  privileged  corpora- 
tions.* **  "The  conclusion  of  the  learned 
judge  and   eminent   jurist   is,**    says  C.  J. 


Redfield,  who^e  own  opinion  carries  with  it 
almost  the  weight  of  authority ,  **  *that  no 
claim  in  any  way  abridging  the  most  no- 
limited  exercise  of  the  legislative  power 
over  persons,  natural  or  artificial,  can  be 
successfully  asserted,  except  upon  the  basis 
of  an  express  grant,  in  terms,  or  by  oeoes- 
sary  implication'  **  (note  on  p.  433).  The  ex- 
press grant  here  is,  "to  all  the  benefits  of 
the  charter  of  the  Covington  A  Ohio  rail- 
road,** and  "to  all  the  rights,  interests  and 
privileges  which  by  the  statutes  are  con- 
ferred upon  the  Chesapeake  and  Ohio  Rail- 
road Company  when  org-anized." 
340  *Was  the  immunity  of  exemptioo 
from  taxation  upon  the  entire  line  of 
its  road  from  Richmond  to  the  Ohio  river, 
now  claimed  by  the  defendant  in  error,  con- 
ferred by  the  charter  upon  the  Covington 
and  Ohio  Railroad  Company,  or  by  statatc 
upon  the  Chesapeake  and  Ohio  Railnad 
Company  when  organized?  If  it  was  not, 
the  defendant  cannot  claim  the  immnnity 
under  the  contract  before  recited. 

By  an  act  of  the  15th  of  February  1853  the 
legislature  of  Virginia  had  authorized  the 
construction  of  a  railroad  from  Covington 
to  the  Ohio  river,  entirely  on  state  aooonnt 
Appropriations  had  been  made  to  the  woit 
and  large  sums  expended  upon  it,  when  it 
was  arrested  by  the  late  war.  Soon  after 
the  conclusion  of  the  war,  a  portion  of  the 
projected  road  falling  within  the  limits  of 
the  new  state  of  West  Virginia,  which  had 
been  carved  from  the  state  of  Virginia  ^ 
the  sword,  the  legislatures  of  both  states 
enacted  laws,  the  same  in  terms,  to  constraot 
the  railroad  between  Covington  and  the 
Ohio  river,  by  an  incorporated  company,  to 
be  styled  the  Covington  and  Ohio  Railroad 
Company;  and  the  law  declared  that  ao 
taxation  upon  the  property  of  the  compaaj, 
that  is.  of  the  Covington  and  Ohio  Railroad 
Company,  shall  be  imposed  by  the  state, 
until  the  profits  of  the  company  shall 
amount  to  ten  per  centum  a  year  npoa  its 
capital.  The  property  and  rights  and  fran- 
chises of  the  Central  Railroad  Company 
were  taxable  to  the  company  by  the  state  at 
the  date  of  this  act.  The  state  snrely  win 
not  be  held  to  have  surrendered  that  right 
by  the  act  aforesaid  providing  for  the  or- 
(ranization  of  a  company,  to  be  styled  "The 
Covington  and  Ohio  Railroad  Company,*' 
and  exemptinfif  its  property  from  taxatioa. 
There  is  no  such  relinquishment  by  express 
terms,  or  by  the  remotest  implication. 
360  *And  by  the  terms  of  the  contract 
we  have  seen  that  there  is  no  express 
grant  to  the  Central  Railroad  Company, 
either  by  its  old  or  its  new  name,  of  an  ex- 
emption from  taxation  at  all.  It  was  onlj 
an  agreement  that  the  Central  Railnad 
Company  should  have  all  the  benefits  which 
were  given  by  the  charter  to  the  Covingtoa 
and  Ohio  Railroad  Company,  which  were, 
that  no  taxation  upon  the  property  of  the 
Covington  and  Ohio  Railroad  Company  shall 
be  imposed  by  the  state.  Was  the  property, 
which  the  state  now  asserts  the  right  to 
tax,  ever  property  of  the  Covington  aa4 
Ohio  Railroad   Company?    Never!    Then  it 
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was  not  exempted  from  taxation  by  the 
charter  of  the  Covington  and  Ohio  Railroad 
Company ;  and  the  benefit  of  no  such  ex- 
emption is  conferred  by  the  terms  of  said 
contract.  Nor  can  it  be  implied  that  because 
the  state  was  willing,  that  any  party  who 
would  construct  and  operate  a  railroad  from 
Covington  to  the  Ohio  river  should  be  re- 
lieved from  all  tax  upon  the  road  and  its 
rolling  stock  or  its  earnings;  that  if  the 
Central  Railroad  Company  should  construct 
and  operate  it,  the  said  company  should 
have  that  immunity,  and  in  addition  ex- 
emption from  all  taxation  upon  its  road 
from  Richmond  to  Covington  (then  taxable), 
its  rolling  stock  and  all  its  property,  real 
and  personal,  and  its  earnings.  Surely  it 
could  not  be  claimed  that  such  was  a  neces- 
sary implication.  The  reverse  is  a  more 
reasonable  inference,  to  wit :  that  the  state 
did  not  intend  to  relinquish  a  subsisting 
right  of  taxation  upon  a  road  which  was 
already  completed  and  in  operation,  and 
upon  a  work  which  was  then  the  exclusive 
property  of  the  state,  which  the  new  com- 
pany had  the  privilege  of  purchasing,  but 
for  the  purchase  of  which  it  does  not  appear 
that  even  a  proposition   was  then  pending, 

and  which  it  did  not  until  some  time 
351     afterwards   ^acquire,    and  then    by   a 

separate  contract,  in  which  it  does  not 
'  appear  that  there  was  any  stipulation  for 
exemption  from  taxation. 

Is  exemption  from  taxation,  conferred  by 
the  statutes  referred  to  in  the  contract, 
upon  the  Chesapeake  and  Ohio  Railroad 
Company  when  organized?  There  is  a  pro- 
vision in  section  14  of  the  act  of  March  Ist, 
1867,  that  it  shall  have  the  right  any  time 
within  two  years  after  its  organization  to 
purchase  the  stock  held  by  the  state  in  said 
company,  and  that  it  may  also  purchase  the 
right  of  the  state  in  and  to  the  Blue  Ridge 
rarilroad  in  the  way  prescribed  by  the  act. 
But  we  have  been  unable  to  find  any  provi- 
sion in  the  statutes  referred  to  exempting 
the  Chesapeake  and  Ohio  Company  when 
organized  from  taxation. 

We  are  therefore  clearly  of  opinion  that 
the  state  has  neither  by  act  of  the  legisla- 
ture nor  by  contract  relinquished  her  right 
to  tax  that  portion  of  the  Chesapeake  and 
Ohio  railroad  which  lies  between  the  city 
of  Richmond  and  the  town  of  Covington, 
and  all  the  property  of  the  company,  real 
and  personal,  belonging  to  that  part  of  its 
road,  and  a  fair  proportion  of  its  rolling 
stock  and  of  the  earnings  of  the  company, 
to  be  ascertained  and  apportioned  in  such 
mode  as  shall  be  prescribed  by  law;  and 
that  to  this  end  it  was  entirely  competent 
for  the  legislature  to  call  for  the  informa- 
tion required  by  the  several  acts  referred  to 
in  these  proceedings. 

But  these  acts  require  not  only  reports 
from  the  companies  of  the  several  matters 
designated  therein ;  they  also  provide  that 
the  several  companies  shall  be  collectors  for 
the  state  of  the  taxes  imposed  on  them  re- 
spectively, and  shall  at  the  time  fixed  for 
making  their  several    reports   pay  into  the 


treasury     the    taxes    imposed    thereon    by 

law. 
362        *The  first  of  these  causes,  No.   1,  is 

a  motion  against  the  defendant  for 
a  fine  for  failing  to  make  report  as  required 
by  the  act,  and  to  pay  the  tax  imposed  by 
section  8  of  the  act,  approved  July  9,  1870; 
that  is,  two  and  one-half  per  centum  of  its 
net  earnings  for  each  quarter  of  a  yeiCr,  to 
be  ascertained  and  paid  into  the  treasury  as 
prescribed  by  section  48  of  the  act  for  the 
assessment  of  taxes  approved  June  29,  1870. 
That  section  provides,  that  if  the  road  is 
only  in  part  within  the  commonwealth,  the 
report  shall  show  what  part  is  within  the 
commonwealth,  and  what  proportion  the 
same  bears  to  the  entire  length  of  the  road. 
The  said  eighth  section  can  therefore  be 
fairly  construed  to  impose  a  tax  only  upon 
the  proportion  of  the  net  earnings  of  that 
portion  of  the  road  which  is  within  this 
commonwealth.  But  as  we  have  seen,  a 
small  portion  of  that  is  part  of  the  Coving- 
ton and  Ohio  portion  of  the  Chesapeake  and 
Ohio  road,  and  which  was  exempted  by  con- 
tract from  taxation  until  the  profits  of  the 
company  shall  amount  to  ten  per  centum  a 
year  upon  its  capital,  which  has  not  yet 
been  realized.  The  court  is  of  opinion,  that 
the  tax  imposed  by  this  section  on  that  por- 
tion of  the  defendants'  road  which  lies  be- 
tween Richmond  and  Covington  is  valid, 
and  binding  upon  the  company.  But  if  it 
can  be  construed  to  impose  a  tax  upon  any 
part  of  the  company's  road  west  of  Cov- 
ington, or  upon  the  net  income  derived 
therefrom,  which  probably  was  not  intended 
by  the  legislature,  being  embraced  in  the 
contract  of  exemption,  it  would  be  uncon- 
stitutional and  void. 

No.  2  is  a  motion  for  a  fine  for  failing  to 
report,  as  required  by  section  91  of  the  act 
of  February  1871,   and   to   pay   the   tax  im- 

?osed  by  section  8  of  act  of  March  24,  1871. 
^he  tax  imposed  by  this  section  is  fifty 
cents  on  every  hundred  dollars  of  the 
353  estimated  *  value  of  the  real  and  per- 
sonal property  of  the  company,  and 
one-half  of  one  per  centum  upon  the  net 
earnings  of  the  company  per  annum  in  ex- 
cess of  $1,000,  to  be  ascertained  and  paid 
into  the  treasury  as  prescribed  in  section  91 
of  the  aforesaid  act.  This  act  is  obnoxious 
to  the  objection  made  to  the  act  of  the  pre- 
vious year,  so  far  as  it  imposes  a  tax  upon 
any  part  of  the  Covington  and  Ohio  portion 
of  the  defendants'  road. 

No.  3  is  a  motion  for  a  fine  for  failing  to 
report,  as  required  by  section  91  of  the  act 
of  March  15,  1872,  and  to  pay  the  tax  im- 
posed by  section  8  of  the  act  of  April  3, 
1872.  The  tax  imposed  by  this  section  is 
the  same  imposed  by  the  act  of  the  previous 
year  upon  the  real  and  personal  property  of 
the  company,  and  so  far  as  it  is  a  tax  upon 
the  property  of  the  company,  belonging  to 
that  portion  of  the  road  lying  west  of  Cov- 
ington, for  the  reasons  already  stated,  it  is 
invalid.  But  it  is  provided,  that  in  lieu  of 
the  property  tax  there  shall  be  paid  upon 
the  indebtedness  of  the  company,  out  of  all 
interest  due  and  payable   upon  such  indebt- 
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edness  after  the  passage  of  said  act,  a  tax 
equivalent  to  fifty  cents  upon  the  one  hun- 
dred dollars  of  the  market  value  of  the  bonds 
upon  which  such  interest  shall  accrue,  the 
market  value  of  such  bonds  to  be  ascertained 
as  of  the  first  day  of  May  in  each  year. 
And  the  company  is  required  to  retain  and 
collect  for  the  state  the  said  tax  out  of  the 
interest  upon  its  indebtedness,  as  well  as  to 
bonds  held  and  owned  by  non-residents  as 
residents  of  this  state,  and  deducting  the  tax 
from  the  interest,  to  pay  the  same  into  the 
treasury,  to  the  credit  of  the  auditor  of  pub- 
lic accounts,  within  thirty  days  after  such 
interest  shall  have  become  due  or  payable. 
And  the  tax  so  retained  and  paid  over  shall 

be  pro  tanto  a  just  and  proper  credit 
364    and  ^offset  in  favor  of  said  company 

against  any  claim  for  such  interest. 
And  it  is  further  provided,  that  the  bonds, 
out  of  the  interest  upon  which  such  tax 
shall  be  retained,  shall  be  exempt  in  the 
hands  of  their  owners  from  the  tax  imposed 
by  this  state  upon  property  and  from  assess- 
ment. It  is  contended  by  the  learned  coun- 
sel for  the  defendant  that  this  tax  is  unlaw- 
tul.  It  is  obviously  a  tax  upon  the  creditor, 
whether  resident  or  non-resident,  which  is 
required  to  be  paid  by  the  debtor,  whose 
domicil  is  within  the  state. 

It  seems  to  be  pretty  well  settled  by  judi- 
cial decisions,  that  the  stock  or  bonds  of  a 
corporation  of  this  state,  which  are  owned 
and  held  by  inhabitants  of  another  state, 
are  not  liable  to  taxation  here.  Judge  Red- 
field  says:  '*As  to  shareholders'  interest, 
and  all  choses  in  action,  they  are  personal 
to  the  creditor,  and  only  taxable  in  the  place 
of  his  domicil.  The  creditor  cannot  be 
taxed  in  the  place  of  the  domicil  of  the 
debtor,  unless  he  resides  there;  nor  can  the 
debtor  be  taxed  for  the  debt,  and  allowed  to 
deduct  the  tax  from  it ;  nor  can  a  tax  against 
the  creditor  be  imposed  upon  the  property 
which  is  pledged  or  mortgaged  to  secure  a 
debt,  and  thus  made  to  apply  towards  the 
payment  of  the  debt.  The  legislature  has 
no  power  to  tax  choses  in  action  held  by 
non-residents.  They  are  altogether  beyond 
their  jurisdiction.  Redfield's  Law  of  Railw. , 
p.  461.  Angel  and  Ames  on  Corp.  {  458, 
is  in  accord.  Judge  Cooley  says  in  his  re- 
cent work  on  Taxation,  page  15,  ''corpora- 
tions, it  is  conceded,  may  be  taxed  like  nat- 
ural persons,  on  their  property  and  business. 
But  debts  owing  to  foreign  creditors,  by 
either  corporations  or  individuals,  are  not 
the  subject  of  taxation.  The  creditor  can- 
not be  taxed,  because  he  is  not  within  the 
jurisdiction,  and  the  debts   cannot  be  taxed 

in  the  debtor's  hands,  through  any 
356    fiction  of  the   law,  *which  is  to  treat 

them  as  being  for  this  purpose,  the 
property  of  the  debtors."  And  the  doctrine 
as  thus  laid  down  is  supported  by  the  cur- 
rent of  decisions.  We  must  conclude, 
therefore,  that  so  much  of  the  said  act  as 
imposes  a  tax  upon  the  indebtedness  of  the 
company,  which  is  held  and  owned  by  non- 
residents, is  invalid  and  void. 

No.  4  is  a  proceeding  under  the  same  acts 
of  assembly  last  named,  which  continued  in 


force  for  the  year  1873,  and  mtist  be  disposed 
of  in  the  same  way. 

The  tax  upon  the  indebtedness  of  the 
company  is  not  continued  by  the  act  of 
1874.  The  tax  imposed  is  a  tax  npoa  tlic 
real  and  personal  property  within  the  ooa- 
monwealth,  and  an  income  tax,  and  if  the 
same  is  confined  to  the  portion  of  the  Cbet- 
apeake  and  Ohio  Company's  road  which  lies 
between  the  city  of  Richmond  and  the  town 
of  Covington,  the  court  is  of  opinion  that 
the  act  by  which  it  is  imposed  is  coostitB- 
tional  and  valid.  We  are  of  opinion,  tbae- 
fore,  to  reverse  the  judgment  of  the  ciraiit 
court  with  costs  in  each  case. 

Judgment  reversed. 


356         *Hatorff  V.  Wellford,  Judge.* 

Marcb  Term,  1876,  Richmond. 
Hone«tead  Exemption— Rights  of  Widow. t— A  boac^ 
holder  dylnff  leaviiur  a  widow,  wltho)Ut  haviflc  ka4 
a  homestead  asslmied  him  in  bis  lifetime,  kb 
widow  remalninff  anmarried.  is  entitled  to  daim 
the  same  and  have  it  asslgrned  to  taer. 

This  was  an  application   to  this  ooort  bj 

Mrs.    Hatorff,   widow   of Hatorf. 

deceased,  for  a  mandamus  to  compel  tbe 
judge  of  the  circuit  court  of  the  citT<tf 
Richmond,  to  allow  her  a  homestead  oet 
of  the  estate  of  her  deceased  husband. 
The  case  is  sufficiently  state  bj  Judge 
Staples  in  his  opinion. 

Don  P.  Halsey,  for  the  petitioner. 

Wm.  Green,  Esq.,  at  the  request  of  the 
court,  presented  his  views  in  writing  oa 
the  constitutionality  of  the  homestead  act 

Staples,  J.  The  petitioner  iSled  her  ap|rii- 
cation  in  the  circuit  court  for  the  city  of 
Richmond,  stating  that  her  husband  was  is 
his  lifetime  a  householder  and  the  head  of 
a  family ;  that  he  died  on  the  13th  of  Jam- 
ary  1875,  leaving  the  petitioner,  his  widov. 
and  five  infant  children  surviying-  him;  that 
her  said  husband  was  possessed  only  of  per- 
sonal estate  at  the  time  of  his  death,  and 
that  he  had  not  selected  or  claimed  tbe 
homestead  to  which  he  was  entitled.  The 
petitioner  therefore  prayed  the  oomt 
367  to  appoint  commissioners  to  "aasig:! 
the  same  to  her  in  said  property  ia 
the  manner  prescribed  by  law. 

The  circuit  court  refused  the  applicatioa, 
and  thereupon  the  petitioner  applied  to 
this  court  for  a  mandamus.  In  resposse 
to  the  rule  issued  against  him,  the  jiidfe 
of  the  circuit  court  has  filed  an  answer  stat- 


*Por  monopvptalc  nolo  on  Motrtesd 
end  of  case. 
tHomestead  Bxemptlon  —  Rlgbts   of  Widow,- 

Helm  T.  Helm,  80  Qratt.  404,  and  note,  cttinc  tbe 
cipal  case;  Reed  v.  Bank,  20  GratL  710,  and  note,  vbeit 
the  principal  case  is  asraln  cited.  Scott  t.  Cheatba» 
78  Va.  82,  quoted  the  following  proposition  froB  tie 
principal  case:  "A  householder  dyinc  leaviD^  a 
widow,  without  harinff  had  a  homestead  aasimei 
him  in  his  lifetime,  his  widow  remainimr  nnnumei 
is  entitled  to  claim  the  same  and  have  it 
her."    See  also,  Stranire  v.  Strange,  76  Va. 
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ing  at  length  the  ground  upon  which  his  I 
refusal  was  based.  It  is  necessary  to  a 
proper  understanding  of  these  g^rounds  we 
should  have  before  us  so  much  of  the  act  of 
1870  as  relates  to  the  subject-matter  of  in- 
quiry. That  act  is  contained  in  chapter 
183,  Code  of  1873,  pafjre  1168.  The  tenth 
section  under  which  this  question  arises  is 
as  follows: 

"If  any  such  householder  or  head  of  a  fam- 
ily shall  have  departed  this  life  since  the 
adoption  of  the  present  constitution,  leaving 
a  widow  or  infant  children,  and  such  home- 
stead shall  not  have  t>een  selected  or  as- 
sififned  in  the  lifetime  of  said  householder, 
she,  if  remaining  unmarried,  or  they,  if  she 
marry  or  die  before  such  selection,  shall 
be  entitled  to  claim  the  same,  and  the  court 
shall  appoint  commissioners  to  assign  the 
same  in  the  same  manner  that  commission- 
ers are  appointed  to  assign  dower." 

There  are  other  provisions  in  this  section, 
but  it  is  unnecessary  to  cite  them,  as  they 
have  no  immediate  connection  with  the 
matter  before  us. 

The  learned  judge  of  the  circuit  court  is 
of  opinion  that  this  section  applies  only  to 
the  case  of  a  husband  or  head  of  a  family 
dying  between  the  adoption  of  the  constitu- 
tion and  the  date  of  the  act  o|  July  1870. 
According  to  his  view,  until  the  passage  of 
that  act,  or  some  legislation  by  the  general 
assembly,  the  provisions  of  the  constitution 
on  the  subject  of  the  homestead  were  wholly 
inoperative.  If,  therefore,  the  householder 
or  head  of  the  family  had  died  be- 
368  tween  *the  two  periods  mentioned, 
his  widow  or  minor  children  would  be 
deprived  of  the  benefit  secured  by  the  con- 
stitution. To  obviate  this  difficulty,  the 
section  already  quoted  was  adopted,  author- 
ising them  to  do  what  the  householder  or 
head  of  a  family  might  and  probably  would 
have  done  had  he  been  allowed  to  assert  his 
claim  to  the  homestead  exemption. 

But  where  the  householder  or  head  of  the 
family  lived  until  after  the  passage  of  the 
act,  and  refused  or  declined  to  avail  himself 
of  the  provisions  intended  for  his  benefit, 
his  widow  and  minor  children,  claiming 
only  through  him,  cannot  be  permitted  to 
appropriate  his  estate  to  the  exclusion  of 
cr^itors  and  the  adult  children.  And  so 
the  legislature  must  have  intended  in  adopt- 
ing the  section  under  consideration.  The 
peculiar  phraseologfy  of  that  section  fur- 
nishes very  persuasive  evidence  of  this  in- 
tention: * 'If  any  such  householder  or  head 
of  a  family  shadl  have  departed  this  life 
since  the  adoption  of  the  present  constitu- 
tion;" words  obviously  referring  to  some 
antecedent  period.  Whereas  if  the  design 
had  been  to  give  the  law  a  prospective  oper- 
ation, the  additional  words,  "or  shall  here- 
after die,"  would  have  been  inserted,  thus 
placing  the  legislative  intent  beyond  all 
c:avil  or  controversy. 

This  is  the  construction  given  to  the  stat- 
ute by  the  learned  judge  of  the  circuit  court, 
and  in  support  of  it  he  has  presented  a  very 
elat>orate  argument.  We  are  'however  of 
opinion  that  this  is   not   the  correct  con- 


struction. The  question  is  one  of  the  first 
impression  in  this  state,  and  from  its  gen- 
eral importance  deserves  careful  considera- 
tion. The  phraseology  of  the  section  under 
consideration,  it  must  be  confessed,  is  some- 
what peculiar,  but  the  difficulty  of  ascer- 
taining its  precise  meaning  is  more  appar- 
ent than  real. 

The  learned  counsel  for  the  peti- 
369  tioner  has  called  our  ^^attention  to  sev- 
eral statutes  in  the  Code  of  1860,  in 
which  the  same  peculiarity  of  language  is 
employed.  For  example :  In  the  first  section 
of  chapter  174  it  is  provided  that  "where 
any  suit,  motion,  or  other  proceeding  shall 
have  remained  pending  a  year, ' '  &c.  There 
are  other  instances  of  the  same  kind  not 
necessary  to  be  quoted,  all  of  them  mani- 
festly having  a  prospective  operation. 
Similar  examples  may  be  found  in  the 
chapter  relating  to  the  homestead  exemp- 
tions, aA  in  the  sixteenth  section,  wherein 
it  is  provided  that  "Any  householder  or 
head  of  a  family  who  shall  have  failed  to 
select  and  set  apart  a  homestead  and  per- 
sonal property  according  to  the  provisions 
of  the  foregoing  sections,  and  who  desires 
to  avail  himself  of  the  benefit  of  the  exemp- 
tions provided  for  in  this  act,  * '  &c.  These 
examples  are  sufficient  to  show  that  the  pe- 
culiar phraseology  used  in  the  tenth  section 
has  been  adopted  in  the  other  sections — that 
it  has  no  special  significance,  certainly  none 
restricting  its  operation  to  the  case  of  the 
death  of  the  householder  before  the  passage 
of  the  act.  That  very  section  ( the  tenth ),  in 
connection  with  the  twelfth  section,  fur- 
nishes unmistakeable  evidence  that  it  was 
designed  to  extend  to  cases  occurring  after 
its  adoption.  After  declaring,  as  already 
stated,  that  if  the  householder  or  head  of  a 
family  shall  have  departed  this  life  since 
the  adoption  of  the  present  constitution, 
leaving  a  widow  or  infant  children,  it  pro- 
ceeds as  follows:  "And  such  homestead 
shall  not  have  been  selected  or  assigned  in 
the  lifetime  of  said  householder."  Now 
this  section  is  not  only  superfluous  but 
senseless,  if  the  section  is  to  be  confined  to 
the  case  of  the  householder  dying  before 
the  passage  of  the  act,  because  until  that 
act  was  passed  it  was  impossible  for  the 
householder  to  make  selection  or  assignment 
of  the  homestead.  It  will  also  be 
360  observed  that  the  *twelfth  section, 
after  making  provision  for  the  terms 
and  conditions  upon  which  personal  estate 
may  be  held  in  the  place  of  the  homestead, 
declares,  "And  in  case  no  such  selection 
(that  is  of  personal  property)  shall  have  been 
made,  and  the  householder  be  dead,  leaving 
a  widow  or  infant  children,  she  may,  if  un- 
married, make  such  selection,  or  if  she  be 
dead  or  married,  the  infant  children  may, 
Ac,  by  their  guardian  or  their  next  friend 
make  the  same."  This  is  the  law  which 
controls  when  there  is  no  real  estate.  It  is 
the  law  under  which  the  petitioner  claims. 
It  omits  the  words,  "since  the  adoption  of 
the  present  constitution,"  used  in  the  tenth 
section,  upon  which  so  much  reliance  is 
placed.     The  language  is  substantially  the 
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same  as  that  of  the  sixteenth  section,  which 
confessedly  extends  to  every   class  of  cases. 

And  it  would  seem  impossible  to  resist 
the  conclusion  that  the  object  of  the  provi- 
sion was  to  g'ive  to  the  widow  and  infant 
children  the  privilege  of  selection  in  all 
cases  where  the  husband  or  father  had  failed 
to  exercise  it  in  his  lifetime.  If  we  construe 
these  sections  (the  tenth  and  twelfth)  as 
speaking,  not  from  the  date  of  their  enact- 
ment, but  as  at  the  death  of  the  householder 
or  head  of  a  family,  and  as  applying  ko  all 
cases  arising  since  the  adoption  of  the  con? 
stitution,  whether  the  death  occurred  before 
or  after  those  sections  were  adopted,  we 
have  some  explanation  of  the  peculiar 
phraseolofiry  just  adverted  to. 

This  construction  is  much  strengthened 
by  a  careful  consideration  of  the  policy 
which  has  dictated  these  homestead  exemp- 
tions— a  policy  suggested  by  considerations 
both  of  a  political  and  a  benevolent  charac- 
ter. Political,  because  the  homestead  is 
regarded  as  tending  to  foster  views  of 
manly  independence  in  the  citizen,  and  as 
contributing  to  the   settlement   of   a 

361  country    *by     inviting    immigration, 
and  by  holding  out  inducements  to  the 

improvement  of  property.  Benevolent,  be- 
cause the  possession  of  the  homestead  is 
the  security  of  the  family  against  the  im- 
providence, the  follies  and  the  imprudences 
of  the  hubsand  or  father.  Householder,  or 
head  of  a  family,  are  the  terms  pervading 
these  homestead  enactments — a  home  for 
the  destitute  and  helpless,  secure  from 
financial  ruin  and  the  pursuit  of  creditors. 
These  objects  cannot,  in  many  cases,  be 
accomplished.  They  may  be,  and  often 
are,  defeated  by  the  act  of  the  owner  him- 
self, because  the  legislative  power  cannot 
interfere  with  a  man's  dominion  of  his  own 
property  while  he  lives.  Homestead  laws 
prevail,  perhaps,  in  a  large  majority  of  the 
states.  No  one  can  look  through  their  vari- 
ous statutes  without  at  once  seeing  that 
* 'protection  of  the  family"  is  one  of  the 
leading  ideas  upon  which  these  exemptions 
are  founded.  In  some  of  the  states  the 
claim  of  the  widow  and  minor  heirs  to  a 
homestead  in  the  estate  of  the  father  has 
been  the  subject  of  animated  discussion, 
and  in  every  instance  it  has  been  sustained 
bv  the  courts.  O'Docherty  v.  McGloen,  25 
Texas  R.  67;  Hode  v.  Johnson  A  Heath, 
40  Georgia,  439;  Roff,  Sims  A  Co.  v.  John- 
son, Ibid,  555. 

Are  we  to  suppose  that  the  legislature  of 
Virginia  intended  to  depart  from  the  policy 
of  the  other  states  in  this  particular? 

There  is  nothing  in  the  various  statutes 
on  the  subject  to  indicate  that  purpose.  On 
the  contrary,  upon  looking  through  them, 
we  find  everywhere  the  evidences  of  a 
design  to  confer  upon  the  family  the  bene- 
fits of  these  exemptions  in  the  lifetime  and 
after  the  death  of  the  owner  of  the  estate. 
It  is  a  great  mistake  to  suppose  that  the 
husband  or  father,  because  he  fails  to  claim 
the  homestead  in  his  lifetime,  thereby 

362  ^manifests  a  purpose  or  wish  that  his 
estate   shall    be    appropriated    to    the 


claims  of  his  creditors.     His  failure   to 
sert  his  claim  may,  and  often  doea,  proceed 
from  very  different  causes — ^wa.nt  of  iotdli- 
gent  counsel,    or  sudden   death,    or   from  a 
spirit  of   procrastination,    the  besettini^  in- 
firmity of  many  minds.     But  whatever  may 
be  his  motive,  if  he  has  done  no  act  to  en- 
cumber or  charge  his  estate,  it  is  competent 
for  the  legislature  to  prescribe    how  and  to 
whom  the  estate  shall  go  after  the  death  of 
the   owner,*  and    the  terms   and  conditiotts 
upon  which  it  is   to    be   used    and  enjoyed. 
If  the  homestead  laws  be  founded  upon  con- 
siderations of  sound   policy    and  hamanity, 
there  is  as  much  reason  for  extending-  tiietr 
benefits  to   the    widow   and  minor  children, 
where  the  householder    has   failed   to  dais 
the   exemption,    as  in  those  cases  in  wfaick 
he  has  asserted  his  claim.     Deprived  of  the 
protection  and  the  support   of   the  head  ol 
the  family,  the  widow  and    minor  children 
have  but   stronger  claims  to  the  benefits  of 
the  homestead.     In  many   cases   there  is  no 
real  estate,   and   of  course    no  dower,  as  in 
the  case  before  us,    and   the    little  pittanoe 
is  often  swept  away  by  the  claims  of  cred- 
itors, while  the    widow,  with    a    family  <rf 
helpless  children,  is  turned   adrift  to  strag- 
gle   with    poverty    and    misfortune.      It  is 
difficult  to  believe  that  the  leiafislature  coold 
ever  have  designed  so  palpable  a  departnre 
from  the  spirit  of  the  constitution   and  the 
whole   object   and   policy  of  the  homestead 
exemptions.     If  the  householder  has  waived 
his    privilege,    that,    of  course,  presents  an 
entirely  different  question.     But    if  he  has 
not  waived  it,  and  has  merely  failed  to  claim 
it   while    he  lived,  his  widow  and  children 
should  be  permitted  to  assert  the  claim,  as 
he  would  probably  have  done  under  different 
circumstances.      At    all    events,    the  court 

ought  so  to  decide  until  the  legislatore 
363    shall    otherwise     provide    in    *tenns 

plain  and  unmistakable.  Such  inten- 
tion cannot  be  gathered  from  doubtful  and 
obscure  phrases  of  equivocal  import. 

No  one  can  justly  complain  of  this,  cer- 
tainly not  the  creditor,  as  he  trusted  the 
debtor  with  full  notice  of  the  consequences 
which  might  result  from  the  credit  he  was 
extending.  It  is  said,  however,  that  the 
effect  of  this  construction  is  practically  to 
exclude  the  adult  children  from  their  share 
of  the  ancestor's  estate,  and  to  give  it  to 
the  widow  and  minors,  when  there  are  no 
debts,  and  in  many  instances  contrary  to 
the  wishes  of  the  head  of  the  family.  It  is 
sufficient  to  say  that  the  mere  appotntment 
of  commissioners  settles  nothing,  except 
perhaps  that  the  widow  and  minor  childrea 
are  entitled  to  select  and  set  apart  a  home- 
stead in  the  estate  of  the  father  or  head  of 
the  family.  It  certainly  does  not  adjudicate 
the  rights  of  the  creditors  or  the  adult  heirs 
unless  they  are  parties  to  the  proceeding. 
Whether  the  homestead  when  assigned  is 
good  against  them,  depends  upon  a  varietT 
of  questions  to  be  determined  in  some  direct 
proceeding  for  that  purpose.  It  has  been 
held  in  Greorgia  and  North  Carolina  cer- 
tainly, and  probably  in  other  states,  that 
the  obiect  of  the   homestead  laws  is  the  ae- 
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ctiritj  of  the  debtor  and  his  family  against 
the  demands  of  the  creditor,  and  where 
there  are  no  debts  the  homestead  cannot 
be  held  ag^ainst  the  adult  children,  and  the 
assignment  does  not  preclude  them  from 
asserting  their  title  to  a  share  of  the  estate. 
Kemp  V.  Kemp,  42  Georgia  S23;  Hager  v. 
Nixon,  69  North  Car.  108. 

Upon  these  questions  this  court  is  not  now 
called  on  to  express  anj  opinion.  It  is 
sufficient  to  say  that  the  petitioner  and  her 
children  are  entitled  to  have  assigned  them, 
and  to  hold  exempt  from  levy,  seizure  or 
sale  so  much  of  the  personal  estate  of 
364  the  father  or  *head  of  the  family  as 
he  himself  would  be  entitled  to  select 
and  set  apart  were  he  now  living  and  as- 
serting his  claim  to  the  homestead.  They 
stand,  with  reference  to  his  creditors,  in  the 
same  position  they  would  have  occupied 
had  the  householder  himself  asserted  his 
claim,  and  then  died,  leaving  the  petitioner 
and  the  minors  surviving  him. 

In  regard  to  the  constitutional  question 
the  court  had  at  one  time  some  difficulty. 
The  doubt  was,  whether  Jt  was  competent 
for  the  legislature  consistently  with  the 
constitution  to  allow  the  widow  and 
minor  children  a  homestead  in  the  property 
of  the  householder,  when  he  himself  had 
failed  to  claim  an  exemption  in  their  be- 
half. It  is  proper  to  say  that  this  difficulty 
has  t)een  removed  by  a  more  careful  consid- 
eration of  the  subject,  and  more  particu- 
larly by  the  arguments  of  the  learned  gen- 
tlemen who  addressed  the  court  on  that 
subject.  The  provisions  in  favor  of  the 
widow  and  minor  children  are  believed  to 
be  in  accordance  with  the  spirit  of  the  con- 
stitution and  the  whole  object  and  policy  of 
the  homestead  exemption. 

Christian  and   Anderson,   J's,  concurred 

in  the  opinion  of  Staples,  J. 

Moncure  P.  dissented. 

Mandamus  issued. 


HOMBSTBAD  BXBnPTION. 

L  Definition. 

n.  Orlffln. 

m.  Oonstitntionality  of  Sutntes. 

A.  Power  of  Legislature  in  General. 

B.  Discretion  of  Leffislatnre. 

C.  Restraints  on  Alienation  of  Homestead. 

D.  Betroactlve  Homestead  Exemption  Laws. 

EL  Statutory  Exceptions  to  Riffht  of  Homestead. 
F.  Statute  Allowing  Waiver  of  Homestead. 
O.  Registry  of  Homestead  Declaration. 
IV.  Ck>nstractlon  of  Homestead  Laws. 

A.  In  GeneraL 

B.  Status  of  Homesteader. 

1.  "Householder"  or  "Head  of  a  Family." 

2.  After  Dissolution  of  Family. 

C.  "Debt  Contracted." 

D.  "Forced  Sale." 

E.  "Laboring  Man." 

F.  Compliance  wltb  Statutes. 
1.  In  Oeneral. 


2.  As  to  Valuation  of  Property. 

V.  Exceptions  to  Hight  to  Claim  Homestead. 

A.  Fiduciary  Debts. 

B.  Torts. 

C.  Non-Residents. 

D.  Purchase  Price  of  Property. 

E.  Shifting  Stock  of  Goods. 

VI.  Riffhts  of  Widow  of  Homesteader. 

A.  As  against  Creditors  of  Husband. 

B.  As  affainst  Husband's  Heirs. 

VII.  Riffbts  of  Heirs  of  Homesteader. 
Vni.  PriorlUes. 

A.  Liens  Attaching  before  Status  Is  Acquired. 

B.  Liens  Attacbinff  before  Homestead  Is  Claimed . 

C.  After  Expiration  of  Homestead. 

D.  Between  Conflicting  Liens. 

E.  Between  Assigrnee  of  Homestead  and  Ezecutioa 
Creditor. 

I^  Waiver  of  Homestead. 

A.  By  Contractual  Stipulation. 
1.  Form  of  Waiver. 

B.  Effect  of  Waiver. 

1.  Application  of  Property  to  Homestead- Waived 

Debts. 

2.  No  Lien. 

C.  Failure  to  Waive. 

X.  Alienation  of  Homestead. 

A.  Generally. 

B.  By  Deed  of  Trust  to  Seciure  Debts. 

1.  General  Rule. 

2.  Homestead  Expressly  Reserved. 

C.  In  Fraud  of  Creditors. 

1.  General  Rule, 
a.  Qualification. 

2.  Wbere  Fraudulent  Conveyance  Annulled. 

XI.  New  Homestead. 

A.  Generally. 

B.  EstoppeL 

XIL  Effect  of  Bankruptcy  of  Homesteader. 

A.  In  General. 

B.  Wbere  Part  of  Homestead  Claim  Allowed. 

XIII.  Riffb  ts  of  Creditors  after  Expiration  of  Exemp- 
tion. 

XIV.  When  Receiver  of  Homestead  Proper. 

XV.  Pleading  and  Practice. 

A.  In  Equity. 

1.  Amendment  of  Bill. 

B.  Authority   of  Lower  Coiurt  When    Case  Re- 
manded. 

C.  Claim  of  Homestead  PetuUnU  Lite. 

D.  Bond  for  Fortbcomiuff  of  Corput. 

E.  Appellate  Jurisdiction. 

XVI.  Articles  in  Virginia  Law  Register. 

I.  DBPINinON. 

Homestead  exemption  is  the  riffht  given  by  law  to 
a  debtor  to  retain  a  portion  of  his  property  without 
its  beinr  liable  to  execution  at  the  suit  of  a  creditor, 
or  to  a  distress  for  rent  Bouvier's  Law  Diet  784; 
15  Am.  &  Enff.  Enc.  Law  625. 

II.  ORIGIN. 

Homestead  exemption  is  a  creature  of  constitu- 
tional provision  or  statutory  enactment:  the  com- 
mon law  did  not  recognize  this  riffht  of  the  debtor. 
However,  .the  privilege  thus  conferred  by  the  legis- 
lature or  constitution  is  not  in  derogation  of  the 
common  law;  for  at  common  law  though  the  riffht 
did  not  exist,  neither  was  the  real  estate  of  a  debtor 
ever  liable  to  execution.  In  Virginia  and  West 
Virginia,  the  state  constitntiouK  are  the  source  and 
origin  of  the  right  of  homestead  exemption.    The 
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constitutional  provision  of  Virginia  (Va.  Const.  Art 
XI)  is  self-executlnff,  that  Is,  itself  confers  the  rlrht 
and  no  lesrlslatlon  would  be  necessary  to  carry  the 
riffht  into  execution;  but  the  West  Virginia  provision 
(W.  Va.  Const.  Art.  VI,  Sec  48),  is  not  self-executiner. 
but  confers  on  the  lesrislature  the  power  to  provide 
for  the  riffht  of  homestead  exemption  by  statute.  See 
Reed  V.  Union  Bank.  29  Oratt.  719;  Moran  v.  Clark, 
80  W.  Va.  368,  8  Am.  St  Rep.  66,  4  S.  E.  Rep.  808.  In 
the  latter  case  the  court  said:  '*From  our  Investiga- 
tion of  this  interesting  subject,  these  propositions 
are  naturally  deduced:  That  the  people  in  their 
constitution,  as  far  as  future  debts  may  affect  it, 
have  the  risrht  to  provide  for  any  sort  of  homestead 
ffuarded  as  they  please,  subject  to  restrictions,  or 
without  restrictions,  to  prohibit  the  owner  of  the 
homestead  from  encumbering  It,  or  to  permit  it  to 
be  done  as  in  their  wisdom  they  may  see  fit  That, 
unrestricted  by  the  constitution,  the  lesrislature  may 
exercise  the  same  power.  That  where  there  is 
neither  constitutional  nor  statutory  prohibition  as 
incident  to  the  riirht  of  ownership,  the  owner  of  the 
homestead  may  sell  or  encumber  It;  and  such  sale 
or  encumbrance  will  be  as  valid  as  if  the  property 
had  not  been  set  aside  as  a  homestead.  That,  if  the 
statute  points  out  any  particular  mode  by  which  the 
owner  of  the  homestead  may  sell  or  encumber  it,  to 
that  extent  his  power  over  it  Is  restricted;  that 
particular  mode  must  be  adopted,  or  the  sale  or 
encumbrance  is  invalid.  That,  where  the  constitu- 
tion or  statute  is  silent  on  the  subject,  a  waiver  of  a 
debtor's  riffht  to  claim  personal  property  as  ex- 
empted from  execution,  where  attempted  to  be  made 
by  an  executory  contract  as  a  clause  in  a  note  or 
contract,  'waiving  the  benefit  of  all  exemption  laws,* 
is  ineffectual,  and  will  not  be  enforced.  That  the 
sale  of  the  homestead  under  a  deed  of  trust,  or  under 
a  decree  of  foreclosure  of  a  mortsraffe  thereon,  is 
not  a  'forced  sale'  within  the  meaniuff  of  the  con- 
stitution which  exempts  a  homestead  from  'forced 
sale.'  "  See  also,  Speidel  v.  Schlosser,  18  W.  Va.  686; 
Holt  V.  Williams,  18  W.  Va.  704. 

IIL  CONSTITUTIONALITY  OP  STATUTBS. 

A.  Power  of  LesUlature  In  QeneraL— In  Helm  v. 
Helm,  80  Gratt  409,  the  court  said:  "Generally  the 
lesrislature  cannot  impair  or  abridge  the  rights  of 
homestead  secured  by  the  constitution;  it  may  en- 
large such  riffhts  and  confer  them  upon  a  class  of 
persons  not  specifically  mentioned  in  the  constitu- 
tion. Indeed,  this  question  has  been  definitely 
decided  by  this  court  In  Hatorff  v.  Wellford,  27 
Gratt  856.  the  precise  question  as  to  the  constitu- 
tionality of  the  act  which  confers  the  riffht  to  claim 
a  homestead  upon  the  widow  or  minor  children  of  a 
decedent  who  had  not  claimed  and  set  apart  his 
homestead,  in  his  lifetime,  was  raised  and  argued 
in  that  case,  and  this  court  decided  in  favor  of  the 
constitutionality  of  the  act  and  of  the  riffht  of  the 
widow  to  claim  the  homestead  in  the  estate  of  her 
deceased  husband."  See  also,  Moran  v.  Clark,  80  W. 
Va.  868,  8  Am.  St  Rep.  66,  4  S.  E.  Rep.  808;  Va.  & 
Tenn.  C.  A  I.  Co.  v.  McClelland,  98  Va.  — ,  86  S.  E.  Rep. 
479. 

B.  Discretion  of  LcglsUtiare.— In  Wray  v.  Davenport, 
79  Va.  25,  the  court,  in  passing  upon  the  cohstitution- 
ality  of  a  statute  providing  for  the  manner  and  condi- 
tions of  settinff  apart  homestead  exemption,  said: 
"The  homestead  is  riven  by  the  constitution  of 
Virginia;  but  the  constitution  provides  that  the  leeris- 
lature  shall  prescribe  In  what  manner  and  on  what 
conditions  the  said  householder  or  head  of  a  family 


shall  thereafter  set  apart  and  hold  for  himself  aai 
family  a  homestead  out  of  any  property  hecebf 
exempted,  and  may,  in  its  discretion,  determine  im 
what  manner  and  on  what  conditions  he  mar  tlicre- 
after  hold  for  the  benefit  of  himself  and  family  atk 
personal  property  as  he  may  have,  and  coniar 
within  the  exemption  hereby  made."  See  aba. 
White  V.  Owen.  80  Gratt  61. 

C.  Restraints  on  Alienation  of  Mnmritrit— In  White 
V.  Owen,  80  Gratt  52.  the  const!  tnaooaUty  d  a 
statute,  requlrinfiT  the  wife's  Joinder  in  a  conveyanoe 
or  incumbrance  of  the  homestead,  and  thna  to  that 
extent  imposing  a  restraint  on  the  alienation  of  the 
homestead,  was  questioned.  The  conrt  exiiresdy 
declined  to  decide  the  point  thonirh  in  a  dkttm  It 
was  stronffly  intimated  that  thestatnte  wentberoad 
the  requirements  of  the  constitution.  Bat  la  tke 
late  case  of  Va.  &  Tenn.  C.  &  I.  Co.  v.  McClelland,  18 
Va.  — ,  86  S.  £.  Rep.  479,  it  was  held  that  the  sutatc. 
(Va.  Code,  S  8684),  providing  that  the  homestead  of  a 
married  man  shall  not  be  aliened  except  bj  }«iat 
deed  of  himself  and  wife,  is  not  an  nnreaaooable 
restriction  of  the  form  of  alienation  of  the  hoaic- 
stead,  and  does  not  impair  the  benefit  intended  to  be 
riven  by  the  constitution.  Accordinjrly  a  deed  of 
the  homestead  by  the.  husband  alone  was  held  to  be 
void,  and  conveys  nothing  to  the  grantee. 

D.  Retroactive  Homestead  BxmaapUmu  Laws.-The 
article  in  the  constitution  of  Vinrinla.  and  the  laws 
passed  in  pursuance  thereof,  srivinr  a  retraactivc 
effect  to  the  homestead  exemption  laws,  are  oncoa* 
stitutional  and  void,  being  in  repngnancy  to  that 
caused  in  the  federal  constitution  which  pivritfci 
that  no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts.  In  the  Homestead  Cases.  SS 
Gratt  296,  the  court  said:  ^The  true  doctrine  is  that 
such  property  as  was  subject  to  execution  at  che 
time  the  debt  was  contracted  most  continue  subject 
to  execution  until  the  debt  is  paid,  so  long  a&itre> 
mains  in  the  hands  of  the  debtor."  To  the  mae 
effect  see  Russell  v.  Randolph,  20  Gratt.  718:  Ckm.  v. 
Ford,  29  Gratt  687;  Huffman  v.  Lieffell.  12  Gratt  44: 
Taylor  V.  Steams,  18  Gratt  244;  Anton!  v.  Wright  22 
Gratt  858;  Speidel  v.  Schlosser.  18  W.  Va,  686:  Mona 
V.  Clark,  80  W.  Va.  856,  8  Am.  St  Repc  OS.  4  S.  £.  Bevi 


B.   Statutory  Bxoeptlona  to  Ultght  of 

Statutory  exceptions  to  the  right  of  homestead  are 
void  if  in  conflict  with  the  state  constitatkm.  In 
Donaldson  v.  Voltz,  10  W.  Va.  166,  in  passing  npon  the 
constitutionality  of  a  statute  whereby  debts  due  for 
rent  were  excepted  from  the  benefit  of  homestead 
exemption,  the  court  said :  "The  constitution  mates 
certain  debts  exceptions;  but  as  to  all  other  deiRs 
the  exemption  applies.  If  it  was  in  the  power  of  the 
legislature  to  except  a  debt  due  for  rent  from  the 
benefit  of  the  exemption,  it  could  except  all  other 
debts  and  thus  deprive  the  debtor  of  all  the  heaeftt 
intended  by  the  constitution."  See  also.  Moraav 
Clark.  80  W.  Va.  858,  8  Am.  St  Rep.  M.  4  &  E.  Rep^ 


P.  Statute  Allowing  Waiver  of  Hnmr  iitiiail.  in  Beed 
V.  Bank,  29  Gratt  710.  the  sUtute  which  anthonMS 
the  waiver  of  the  homestead  exemption  was  held  to 
be  constitutional:  and  that  if  a  party,  executing  his 
bond  or  note,  waives  his  homestead  exemption  as 
to  the  bond  or  note,  neither  he  nor  his  wife  can  set 
up  said  homestead  exemption  as  against  said  boaid 
or  note.  See  also,  Linkenhokerv.  Detrick.  81  Va44. 
Scott  V.  t^heatham,  78  Va.  82. 

Where,  however,  there  is  no  statutory  authority 
for  a  waiver,  it  is  held  that  a  clause  in  a  note  or 
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contract,  *Vaivlnir  the  benefit  of  all  exemption 
laws,"  l8  ineffectual,  and  will  not  be  enforced. 
Moran  v.  Qark,  80  W.  Va.  868,  8  Am.  St  Rep.  88,  4  S. 

E.  Rep.  906. 

a.  Registry  of  Homestead  Dedaratloa.— It  Is  beld 
.constltntional  for  tbe  leffislatnre  to  enact,  tbat  the 
declaration  of  intentlbn  to  set  apart  bomestead  must 
l)e  recorded,  and  tbat  tbe  bomestead  shall  be  liable 
for  debts  contracted  before  the  recordlnir  of  such 
•declaration.  See  Relnhardt  v.  Reinhardt,  21  W.  Va. 
88:  Speldel  ▼.  Schlosser,  18  W.  Va.  888;  Holt  v.  Wil- 
liams, 18  W.  Va.  704. 

iV.  CONSTRUCTION  OP  HOMESTEAD  LAW5. 

A.  In  Qenerol.— Homestead  exemption  beinff  laws 
remediable  in  nature  and  not  beinff  in  derogation 
of  the  common  law,  are  liberally  construed  by  the 
courts.  Calhoun  v.  Williams,  82  GratL  18,  84  Am. 
Rep.  7M;  Moran  T.  Clark.  SO  W.  Va.  358,  8  Am.  SL  Rep 
(t6.  4  S.   E.  Rep.  808;  Wilkinson  v.  Merrill,  87  Va.  818, 

12  S.  £.  Rep.  1016. 

Tbe  homestead  exemption  was  intended  to  benefit 
in  succession  three  classes:  first,  husbands:  second, 
parents;  and  third,  infant  children  of  deceased 
parents.  Each  class  steps  into  the  shoes  of  Its  pred- 
ecessor, and  has  the  riffht  to  assert  the  homestead, 
subject  to  such  regulations  as  are  prescribed  by 
law;  but  if  the  property  has  been  obtained,  from  or 
tbronffh  the  precedinir  class  or  classes,  the  home, 
stead  will  be  subject  to  such  liens  and  equities,  as 
surrounded  itin  the  h  ands  of  ite  predecesssor.  Reln- 
hardt  v.  Reinhardt,  21  W.  Va.  82;  Speldel  v.  Schlos- 
ser, 13  W.  Va.  886;  Holt  v.  WllUams,  18  W.  Va.  704. 

B.  Statns  of  Homesteader. 

I.   ''Householder'*  or  "Head  of  a  Pomlly.**— In  Cal- 


houn V.  Williams,  82  Gratt  18,  84  Am.  Rep.  750.  it  was 
beld  that  the  terms  "Householder"  and  "Head  of 
Family"  have  the  same  meaninsr.  in  the  provisions  of 
tbe  constitution  and  statutes  relatimr  to  homesteads. 
This  case  also  decided,  that  an  unmarried  man  who 
has  no  children  or  other  persons  dependent  on  him 
livlnff  with  him.  thoufirh  he  keeps  house,  and  has  per- 
sons hired  by  him,  livinir  with  him.  is  not  a  house- 
bolder  or  head  of  a  family,  within  the  meaninir  of 
these  terms  as  used  in  the  constitution  and  laws  of 
Virginia,  and  therefore  is  not  entitled  to  the  home- 
stead exemption  as  provided  by  the  same.  See  also, 
Kennerly  v.  SwarU.  88  Va.  704,  8  S.  E.  Rep.  848. 

a.  After  DIsMrfiftloa  of  Pomlly.— The  above  case  of 
Calhoun  v.  Williams,  82  GratL  18,  84  Am.  Rep.  7W. 
was  overruled   in  the    later  case  of  Wilkinson  v. 
Merrill,  87  Va.  818,  18  S.  E.  Rep.  1015.    In  the  former 
case,  thouffh  not  noticed  by  the  court  in  its  opinion, 
close  perusal  of  the  facts  discloses  that  when  the 
homestead  was  set  apart  the  person  setting  it  apart 
was   a  homesteader  in  the  purview  of  the  home- 
stead laws;  for  althoufirh  unmarried  he  was  under  a 
leffal  obligation  to  support  persons  living  with  him. 
When  suit  was  instituted   against  the  debtor  for 
the  subjection  of  his  homestead  to  the  payment  of 
tils  debts,  the  persons   dependent  upon   him   had 
died,  and  the  court  held  that  he  had  consequently 
ceased  to  be  a  "householder"  and  that  the  property 
set  aside  as  his  homestead  was  liable  for  his  debts. 
The  facts  of  the  case  of  Wilkinson  v.  Merrill,  87  Va. 
513,   12  S.  E.  Rep.   1016.  were  precisely  similar,  (as 
far    as   to    the  question    under   consideration    is 
concerned),  to  those  of   Calhoun   v.   Williams,  82 
Gratt  18.    The  debtor  had  set  apart  his  homestead 
when  he  was  the  head  of  a  family.    The  family  had 
consisted  of  his  grandson  whom  he  supported  and 
who  lived  with  him.  but  who  had  since  died.    The 


court  held,  however,  that  notwithstanding  the  fact 
that  the  family  has  ceased  to  exist,  yet  that  the 
homestead  having  been  legally  set  apart  by  the 
debtor  while  he  was  the  head  of  a  family,  the  ex- 
emption did  not  cease  upon  the  dissolution  of 
the  family;  but  being  for  the  benefit  of  the  house- 
holder as  well  as  the  family,  it  continued  to  exist 
for  the  benefit  of  the  householder  himself.  See  fur- 
ther on  this  subject.  2  Va.  Law  Reg.  17a 

C.  '*I>ebt  Contracted.**— In  Whlteacre  v.  Rector,  29 
Gratt.  714.  It  was  held  that  a  homestead  exemption 
cannot  be  claimed  against  a  fine  due  the  common- 
wealth. Imposed  for  a  violation  of  the  crliAlnal  laws. 
The  court,  construing  the  phrase  "debt  contracted," 
said :  "A  fine  imposed  by  the  statute  for  th^violatioa 
of  a  law  cannot,  in  any  just  sense,  be  designated  as  a 
debt  contracted.    The  ordinary  meaning  of  the  word 
'debt*  is  a  sum  of  money  due  to  another  bybohtract; 
and  a  'debt  contracted'  necessarily  means  that  a 
debtor  has  come  under  a  voluntary  oblife'ation  to  a 
creditor.    The  relation  of  debtor  and  ctlialtor  im- 
plies, as  of  course,  that  the  one  has  given  ctedit  to 
the  other  in  a  contract    It  would  be  a  solecism  and 
absurd  to  say  that  a  fine  imposed  as  a  ptinishment 
for  a  penal  offence  was  a  debt  contracted.  '  Cbhtracted 
how?   Contracted  with  whom?    *  A  debt  contracted' 
implies  the  voluntary  action  of  debtor  afad  creditor 
founded  on  a  valuable  consideration!    This  cannot 
be  predicated  upon  a  fine  Imposed  by  Iv'ay  of  punish- 
ment.   The  very  essence  of  a  contract  is  taken  away 
when  the  amount  is  assessed  as  a  penalty  for  vio- 
lated law  claimed  by  the  state  as  a  punishment  for 
crime." 

D.  "Forced  Sale."— The  sale  of  a  homestead,  under 
a  deed  of  trust  or  under  a  decree  of  foreclosure  of  a 
mortgage  thereon.  Is  not  a  "forced  sal^"  within  the 
meaning  of  the  constitution  which  exempts  a  home- 
stead from  a  "forced  sale."  Moran  v.  Clark,  80  W. 
Va.  858,  4  S.  E.  Rep.  SOS,  8  Am.  St  Rep.  86:  Holt  v. 
Williams.  18  W.  Va.  704. 

E.  ''Laboring  flan.**— In  Farinholt  v.  lAickhard.  00 
Va.  088.  44  Am.  St  Rep.  058,  21  S.  £.  Rep.  817,  a  mail 
carrier  was  held  to  be  a  "laboring  person"  within 
the  meaning  of  the  constitutional  provision,  declar- 
ing that  the  homestead  exemption  sha^ll  not  be 
claimed  as  against  any  demand  for  services  ren- 
dered by  a  laboring  person. 

P.  Compliance  with  Statutes. 

I.  In  Oeneral.— Where  the  statute  prescribes  a  par- 
ticular method  to  be  adopted  with  respect  to  the 
claiming,  selecting,  and  setting  apart  of  ,the  home- 
stead, such  provisions  must  be  compiled  with,  since 
the  entire  right  to  homestead  exempti<^  depends 
upon  statutory  authority.  Wray.v.  Uayenport  79 
Va.  19.  m; 

a.  As  to  Valuation  of  Property.— In  .Williams  v. 
Watklns.  92  Va.  880,  24  S.  E.  Rep.  223.  It  wa^  h^ld  that, 
although  a  homestead  deed  may  fall  to  sufficiently 
describe  and  value  certain  property  intended  to  be 
set  aside  as  exempt,  this  will  not  affect  the  vistlldlty 
of  the  deed  as  to  other  property  which  inaccurately 
described  and  valued. 


V.  EXCEPTIONS  TO  RIGHT  TO  CLAIil  HOflBSTEAD. 

A.  PIduciary  Debts.^It  was  held  in  Com.  v.  Ford, 
29  Gratt  883,  that  a  public  officer  who  had  made 
default  in  accounting  for  taxes  of  the  state  placed 
in  his  hands  for  collection,  was  not  entitled  to  home- 
stead exemption  as  against  the  state,  in  a  suit  for 
the  recovery  of  such  funds.  The  decision  was 
based  upon  that  provision  of  the  constitution  and 
the  statutes  passed  In  pursuance  thereof,  whereby 
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tbe  beiiefit  of  bomestead  is  expressly  excepted  from 
fiduciary  liabilities.  See  also,  Wbiteacre  t.  Rector, 
S9  Qratt  714. 

B.  Torts.— In  Burton  t.  Mill.  78  Va.  498,  it  was  beld 
tbat  tbe  bomestead  exemption  cannot  be  claimed 
affainst  s^  demand  for  damages  for  breacb  of  prom- 
ise to  marry,  wbicb  is  not  a  "debt  contracted"  but  a 
(mMitdt-t      ' 

C.  Noii-Riesldents.— Tbe  privilege  of  bomestead  is 
accorde<:(  under  tbe  constitution  of  Virginia  only  to 
citizens  of  tbis  state  wbile  tbey  remain  sucb. 
Obanare  of  domicile  from  tbe  state,  puts  an  end  to 
tbe  bomestead  privilege.  t)omicile  is  residence 
witb  no  intention  of  removal.  Mere  absence,  bow- 
ever  lonff.  effects  no  cbauffe  of  domicile.  Hence  a 
person,  wbo  bavlnff  resided  in  Virginia  witb  bis 
family  bad  set  apart  bis  bomestead  does  not  lose  or 
abandon  bis  bomestead  exemption  by  a  temporary 
removal  from  tbe  state  witb  animus  reverUndi.  Tbe 
burden  of  proof  of  cbange  of  domicile,  in  sucb  case, 
is  on  blm  wbo  alleges  it  Lindsay  v.  Murpby,  76  Va. 
428:  Blose  v.  Bear.  87  Va.  178,  12  S.  E.  Rep.  294. 

D.  Purchase  Price  of  Property.— Tbe  constitution 
and  laws  of  Virginia  not  allowing  property  to  be 
claimed  as  exempt  for  debts  contracted  for  tbe 
purcbase  price  of  sucb  property  or  any  part  tbereof , 
wbere  a  large  portion  of  ffoods  claimed  as  exempt 
bas  npt  been  paid  for,  and  are  so  mingled  witb  tbose 
tbat  bave  been,  as  to  put  it  out  of  tbe  power  of  tbe 
vendors  to  distinruisb  between  tbe  two,  tbe  onui  is 
on  tbe  person  clalmingr  tbe  exemption,  to  sbow 
wbi<;)).<lMS;]2^en  paid  for;  and  be  failing  to  do  tbis. 
tbey  will  be  treated  as  not  bavinr  been  paid  for  as 
far  as  tbe  bomestead  deed  is  concerned,  and  tbere- 
fore  not  exempt  under  tbe  law.  Rose  &  Wife  v. 
Sbari)ies8  &  Son.  33  Oratt  IfiS. 

B.  Shiftiiiff  stock  of  OoodA.— Tbe  court  in  Rose  v. 
Sbarpless.  33  Gratt.  160,  toucbed  upon  tbe  question  as 
to  wbetber  a  bomestead  can  be  claimed  in  a  sblf  tin? 
stock  of  goods,  but  declined  to  decide  tbe  point 

VI.  RIGHTS  OP  WIDOW  OP  HOMBSTBADBR. 

A.  As  apdust  Creditors  of  HuslNUid.— In  Hanby  v. 
Henritze.  86  Va.  177,  7  S.  E.  Rep.  204,  a  bousebolder, 
bavinff  set  apart  bis  bomestead,  died  leaving  debts. 
It  was  beld  tbat  tbe  bomestead  continued  after  bis 
deatb  as  affalnst  bis  creditors,  for  tbe  benefit  of  bis 
widow  and  minor  cbildren,  by  virtue  of  tbe  statute 
autborizing  sucb  continuance.  In  HatorfE  v.  Well- 
ford,  27  Gratt  8M.  it  was  beld  tbat  tbe  widow  bas  tbe 
rigbt  to  claim  bomestead  affalilst  creditors  of  ber 
busband  tbouffb  tbe  latter  bad  not  set  it  apart  In  bis 
lifetime-  See  also.  Helm  v.  Helm.  80  Gratt  404 ;  Scott 
V.  Cbeatbam.  78  Va.  82. 

B.  As  affalnst  Huslwnd's  Heirs.— Tbe  case  of  Helm  v. 
Helm,  80  Gratt  404.  beld,  tbat  a  widow,  wbose  bus- 
band  b4«  died  leaving  no  cbildren  and  no  debts,  and 
bas  not  claimed  tbe  bomestead  in  bis  lifetime,  is  not 
entitled  U>  a  bomestead  in  bis  estate  as  against  bis 
beirs.  Nor,  according  to  Barker  v.  Jenkins.  84  Va. 
806,  6  S.  B.  Rep.  460,  can  Kbe  claim  a  continuance  of 
tbe  bomestead  wbere  ber  busband  bad  legally  set  it 
apart  during  bis  lifetime,  and  died  leaving  no  debts. 

Vli.  RIGHTS  OP  HBIRS  OP  HOMBSTBADBR. 

In  Hanby  v.  Henritze,  85  Va.  177, 7  S.  E.  Rep.  «M.  It 
was  beld  tbat  tbougb  tbe  benefit  of  tbe  bomestead 
continuea  in  favor  of  tbe  infant  cbildren  of  tbe 
homesvimer,  yet  tbat  sucb  exemption  expires  wben 
tbe  cbildren  bave  all  attained  tbeir  majority,  and 
tbe  property  becomes  liable  for  tbe  ancestor's  debts, 
provided,  of  course,  bis  ^ife  be  tben  dead.  See  also. 
Williams  v.  Watkins,  02  Va.  Q84,  24  S.  E.  Rep.  228. 


Vni.  PRIORITIES. 

A.  Liens  AttacbiQir  before  Stetoe  H 

wbo  becomes  a  bousebolder  or  bead  of  a  famUj^ffr 
a  Judgment  lien  bas  fastened  on  his  land,  is  not 
entitled  to  a  bomestead  exemption  in  tbe  land  pan- 
mount  to  tbat  lien  until  its  discbarve.  See 
Cabell  V. Given. SOW.  Va.7d0,  B  S.  £.  Rep.  4tt; 
nerly  v.  Swarts.  88  Va.  704.  3  S.  E.  Rep.  S4& 

B.  Liens  Attacliing  liefore  Heaeiteed  leCMasi.— la 
Blose  V.  Bear,  87  Va.  177. 12  S.  E.  Rep.  2M.  It  vas  heU 
tbat  a  judgment  lien  attacbing:  before  taomcRcai 
claimed  in  land  cannot  be  enforced  acalast  tbe  bo«e> 
stead  durinff  tbe  existence  of  tbe  exempcioii.  He 
reason  for  tbis.  as  given  by  tbe  court,  "is  foaad  la 
tbe  cbaracter  of  our  bomestead  exemptknt  wUci 
unlike  tbat  in  most  of  tbe  otber  states,  is  not  so  mack 
an  estate  in  land  itself  as  a  riffbt  of  occupancy  vtkb 
cannot  be  disturbed  wbile  tbe  bomestead  cbaracter 
exists.  Tbis  same  general  view,  altboag:b  ei- 
pressed  in  different  language,  bas  been  repeatedly 
taken  by  tbis  court  Scott  v.  Cbeathazn,  «B  Va.  ■*. 
Lindsay  v.  Murpby.  76  Va.  498." 

C.  After  Bxpiratlon  of  Homestead.— After  tbe  taatn- 
tion  of  tbe  bomestead  exemption.  ISens  vlikk 
attacbed  before  tbe  bomestead  was  claimed,  an  id 
be  paid  out  of  it  in  tbe  order  of  tbeir  priority  ia  polax 
of  time.  Blose  v.  Bear.  87  \'a.  177,  4  Va.  Law  Beg.  A 
12  S.  £.  Rep.  204. 

D.  BetweenConiUctlmrLlens.— AJudtfinentcredinr 
wbo  bas  tbe  first  lien  on  real  estate  of  bis  debur 
wortb  nearly  $30,000,  bas  tbe  ri^bt  to  subject  tte 
same  to  tbe  paymebt  of  bis  judgment,  tbongb  Ui 
debt  contains  no  waiver  of  tbe  bomestead  exemiiciB. 
and  tbe  subsequent  liens  wbicb  areparamonnt  todte 
bomestead  are  in  excess  of  tbe  wbole  value  of  tbe 
land.  If  tbe  debtor  claims  tbe  bomebtead  it  mar  te 
set  apart  to  blm,  and  tbe  Judgment  paid  out  of  tbe 
residue,  but  if  necessary  to  pay  snbaequent  Bats 
wbicb  are  paramount  to  tbe  bomestead.  tbe  land  so 
set  apart  sbould  be  subjected.  Strayer  v. 
Ex'or,  03  Va.  805.  26  S.  E.  Rep.  400. 

B.  Between  Assignee  of  Homestead  and 
Creditor.— A  bousebolder  wbo  bas  set 
exempt  under  wbat  is  known  as  tbe  homestead  law. 
a  cbose  in  action,  may  assign  tbe  same  as  coUatoal 
security  for  a  debt  and  bis  assignee  will  take  prior- 
ity over  an  execution  Issued  on  a  debt  in  wbicb  tbe 
bomestead  is  not  waived,  tbouffb  tbe  aaslsnee  bad 
notice  of  tbe  execution.  Tbe  property  Is  free  tnm 
tbe  lien  of  tbe  execution.  A  bousebolder  may  cUia 
an  exemption  in  a  debt  wbicb  bas  been  assigned  br 
bim  as  collateral  security  for  a  loan,  and  tbecxea»- 
tion  will  prevail  over  an  execution  on  a  deM  In  wbici 
tbe  bomestead  is  not  waived,  and  tlie  assignee  be 
entitled  to  priority  over  tbe  execution  credtlor* 
Williams  V.  Watkins.  02  Va.  080.  94  S.  £.  RepL  2BL 

IX.  WAIVBR  OP  HOMBSTBAD. 

A.  By  Contractual  Stipulation.— it  was  beld  In  Wil- 
liams V.  Watkins.  82  Va.  080.  24  S.  E.  Rep.  S9L  tbat  a 
bousebolder  may  waive  tbe  benefit  of  his  homestead 
exemption  by  contractual  stipulation,  and  tbat 
tbereby  tbe  property  set  apart  as  exempt  wtU  be 
subject  to  tbe  debt  See  alsa  Long  v.  Pence,  98  Va. 
584, 26  S.  E.  Rep.  508,  wbere  It  was  beld  that  the  waiver 
of  tbe  bomestead  exemption  in  tbe  body  of  a  ucgoti> 
able  note  was  only  a  waiver  as  to  the  particnlar 
obligation  in  tbe  body  of  tbe  note,  and  not  as  to  tbe 
implied  obligation  growing  out  of  an  assignment  of 
tbe  note,  and,  as  against  tbe  liability  of  tbe  assignor 
to  tbe  assignee,  tbe  former  may  claim  tbe  benefit  ol 
tbe  exemption,  although  tbe  note  declares  that  '*tbc 
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drawer  and  endorsers  each  hereby  waive  the  benefit 
of  onr  homestead  exemptions." 

I.  PomofWalver.— Sees Va.  Law Reff.  800,  on  this 
snbject 

B.  Effect  of  W*lver. 

I.  Application  of  Property  to  Homcetead- Waived 
DeWa.— The  entire  estate  of  a  decedent  is  liable  for 
homestead*walved  debts,  but  the  portion  not  em- 
braced in  the  homestead  deed  shall  be  first  sub- 
jected. After  the  exempted  property  has  been  set 
apart,  the  residue  shall  be  applied  towards  paying 
all  the  decedent's  debts  ratably,  unless  there  be  some 
entitled  to  priority  under  the  statute  (Va.  Ctode  1878, 
ch.  128,  {  SS),  and  after  such  residue  has  been  ex- 
Iiansted  the  exempted  property  may  be  subjected  to 
pay  such  portions  of  the  homestead-waived  debts  as 
remain  unpaid.  Strange  v.  Stransre,  78  Va.  240; 
Scott  V.  Cheatham.  78  Va.  82. 

a.  No  Uen.— In  Scott  v.  Cheatham,  78  Va.  82,  It  was 
lield  that  a  creditor  with  a  waiver  of  homestead  is 
not  a  Uen  or  preferred  creditor,  but  merely  has  the 
rlffht  to  apply  the  homestead  to  satisfy  his  debt  so 
far  as  unpaid,  after  taking  his  ratable  share  of  his 
debtor^s  estate  outside  the  homestead. 

C.  Pallure  to  Waive.— Where  for  certain  reasons  a 
Btipersedeas  bond  should  contain  a  "waiver  of  home- 
stead,'* the  omission  of  such  waiver  may  make  the 
"bond  insufficient,  but  not  void,  and  it  may  be  made 
stifflcient  at  any  time  on  motion  of  the  defendant  in 
error.    Acker  v.  A.  &  F.  R.  Co..  84  Va.  048,  5  S.  £.  Rep. 


X.  ALIENATION  OP  HOHBSTBAD. 

A.  Qenerally.— Where  there  Is  neither  constitu- 
tional nor  statutory  prohibition  as  incident  to  the 
rigrht  of  ownership,  the  owner  of  the  homestead  may 
sell  or  incumber  it:  and  such  sale  or  incumbrance, 
-vHU  be  as  valid  as  if  the  property  had  not  been  set 
apart  as  a  homestead.  Williams  v.  Watklns,  92  Va. 
0BO.  24  &  K  Rep.  22S;  Moran  v.  aark,  80  W.  Va.  358,  4 
S.  B.  Rep.  908,  8  Am.  St.  Rep.  08. 

B.  By  Deed  of  Trust  to  Secure  Debts. 

I.  Oeoeral  Rule.— In  White  v.  Owen.  80Oratt  48,  it 
vras  held  that  a  deed  of  trust  to  secure  a  debt,  exe- 
cuted by  the  debtor  and  his  wife,  conveying  real  and 
personal  property  which  had  been  previously  set 
apart  as  homestead,  has  priority  over  the  homestead 
exemption,  and  the  said  property  may  be  subjected 
to  satisfy  the  debt 

a.  ttooiestead  Expressly  Reserved.— A  deed  of  trust 
to  secure  debts  conveys  certain  real  estate,  and  the 
ffrantor  reserves  in  it,  to  himself  and  his  family,  all 
exemptions  and  property  allowed  by  the  constitution 
of  Virginia  and  laws  passed  in  pursuance  thereof, 
and  in  addition  thereto  all  exemptions  allowed 
nnder  the  bankrupt  laws.  Held,  the  reservation  is 
lesral  and  valid.  Brockenbrouffh  v.  Brockenbrouffh, 
81  Gratt  580. 

C.  In  Prand  of  Creditors. 

1.  Oenersl  Rule.— Since  fireneral  creditors  have  no 
specific  charg-eor  lien  upon  the  homestead,  it  follows 
naturally  that  a  sale  or  incumbrance  of  such  home- 
stead cannot  generally  be  fraudulent  as  against 
them.  Simon  v.  GUison  (Va.),  22  S.  E.  Rep.  800: 
Williams  V.  Watklns,  92  Va.  680,  24  S.  E.  Rep.  228. 

a.  QnaliUcstion.-  in  Rose  v.  Sharpless,  38  Gratt 
163,  thouffh  the  facts  of  the  case  do  not  show  that  the 
creditors  had  any  lien  upon  the  homestead,  It  was 
held,  that,  where  a  "householder  or  head  of  a 
family,'*  executes  a  homestead  deed  as  a  part  and  in 
furtherance  of  a  design  to  hinder,  delay  and  defraud 
his  creditors  in  the  recovery  of  their  Just  debts. 


such  deed  will  be  vitiated  and  invalidated  by  such 
conduct. 
a.  Where  Praudulent  Conveyance  Annulled. —Where 

a  fraudulent  conveyance  of  property  is  subsequently 
annulled  at  the  suit  of  creditors,  the  grantor  is  not 
estopped  as  affainst  the  creditor  to  assert  his  riffht 
to  homestead  in  the  said  property.  Hatcher  v. 
Crews,  88  Va.  871.  6  S.  E.  Rep.  221;  Marshall  v.  Sears, 
79  Va.  49:  Shipe  v.  Repass,  28  Gratt  716;  Boynton  v. 
McNeal,  81  Gratt  456:  Mahoney  v.  James,  94  Va.  180. 
26  S.  E.  Rep.  884. 

XI.  NEW  HOneSTBAD. 

A.  Oenerslly.— A  householder,  In  1874,  by  deed  re- 
corded, declared  his  intention  to  hold  exemt>t  as  his 
homestead  property  to  the  amount  of  ll,4(B.  He 
afterwards  removed  to  another  town  iu  another 
county,  and  becoming  Indebted,  he  created,  Iti  1878, 
a  new  homestead  of  property  valued  at  $1,844.80,  by  a 
recorded  deed,  wherein  he  assailed  the  vaLltdity  of 
his  original  homestead  deed,  without  accouritinff  for 
the  amount  thereof,  thereby  seeking  to  hold  exempt 
from  his  creditors,  an  affgreffate  of  83,312.50  -tfOrth  of 
property;  and  obtained  an  injunction  to  restrain 
sale  under  executions  levied,  ffeld,  that  th^  debtor 
must  \}e  charged  with  thfc  11,468,  the  value  bf  the 
property  exempted  by  the  original  homestead,  but 
that  he  is  entitled  to  enough  of  the  property  levied 
on  to  make  the  affffregate  of  his  exemptions  equal 
the  amount  of  82,000,  and  no  more. 

The  primary  object  of  the  statute  (Va.  Code  1878. 
ch.  183,  S 7).  is  to  authorize  the  sale  of  a  homestead 
and  the  investment  of  the  proceeds  in  a  iie^  one,  to 
be  held  on  like  terms  as  the  original,  but  ili^re  is 
nothing  in  the  statute  to  authorise  a  debtor.  Wiiohas 
squandered  one  homestead,  to  appropriate  athother 
ag^alnst  subsequent  creditors.  However,  the  debtor 
may  supplement  the  original  homestead  by  a  new 
one,  so  as  to  make  the  aggregate  equal,  but  not  ex- 
ceed, the  maximum  82,000;  but  this  privileffe,  once 
fully  exercised,  is  regarded  as  exhausted.  The  crea- 
tion of  a  new  homestead,  determines  the  original 
one,  if  the  property  exempted  under  the  latter  re- 
mains in  existence;  at  all  events,  the  debtor  will  be 
required  to  account  for  the  value  of  the  old  home- 
stead in  ascertaining  the  amount  he  is  entitled  to 
under  the  new.  Oppenhelmer  v.  Howell,  76  Va.  218; 
Hatcher  v.  Crews.  88  Va.  371,  5S.  E.  Rep.  221. 

B.  Estoppel.— If  a  householder  has  squandered,  or 
does  not  account  for,  the  property  set  apart  for  his 
orlfiTlnal  homestead  he  cannot  found  a  claim  to  a 
new  one  by  attaching  the  validity  of  the  deed,  of  his 
own  makinff,  which  created  the  original..  Omoen- 
heimer  v.  Howell,  76  Va.  218. 

XII.  EPPBCT  OP  BANKRUPTCY  OP  HOME- 
STEADER. 

A.  In  Qeneral.— M  was  adjudged  a  bankrupt  and 
discharged  in  1873.  He  claimed  as  his  homestead 
certain  land,  which  the  bankrupt  court  allotted  him. 
but  without  notice  to  his  creditors,  who  were  lienors 
by  judgements  recovered  In  1857.  Those  creditors  In 
1878  filed  their  bill  in  the  state  court  to  enforce  their 
liens  on  said  land,  but  did  not  make  T,  who  was  the 
assignee  in  bankruptcy  of  M.  a  party.  M  demurred, 
answered,  and  pleaded  that  the  enforcement  of  the 
judgments  was  barred  by  the  lapse  of  twenty  years 
between  their  date  and  the  filing  of  the  bill.  The 
demurrer  was  overruled  and  decree  of  sale  entered, 
but  the  commissioner  of  sale  was  not  directed  to 
give  the  usual  bond.  On  appeal  by  M,— A«{<},  under 
the  bankrupt  laws  of  the  United  States  the  legal 
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Utle  to  the  bankrupt's  homestead  does  not  vest  In 
his  assifimee:  and  If  It  does  vest,  eo  instarUe  the  home- 
stead Is  allotted  him.  the  learal  tlUe  thereto  reverts 
to  him.  Therefore  the  asslarnee  had  no  Interest  in 
the  subject  of  this  suit  and  was  not  a  necessary 
party.  The  asslgmee  had  not  even  a  reveralonary 
interest  in  the  subject  of  this  suit,  as  by  Ctode  1873,  p. 
1171,  ch.  188.  f  8,  If  the  homestead  be  not  aliened  in  the 
householder's  lifetime,  after  his  death  It  continues 
for  benefit  of  his  widow  and  children,  until  her 
death  or  marrlafire.  and  after  her  death  or  marriage 
until  the  younarest  child  becomes  twenty-one  years 
of  afire:  after  which  it  passes  to  his  heirs  or  to  his 
devisees,  not  subject  to  dower,  but  subject  to  all  his 
debts.  In  no  event  does  It  pass  to  his  assignee  in 
bankruptcy.  Judfirments  obtained  and  docketed 
and  liens  acquired  before  the  debtor  Is  adjudicated 
a  bankrupt,  may.  after  he  is  discharged  as  such,  be 
enforced  In  the  sUte  courts  at  the  InsUnce  of 
persons  who  were  not  parUes  to  the  bankrupt  pro- 
ccedlngps.  on  lands  owned  by  him  before  his  adjudi- 
cation and  allotted  him  for  his  homestead.  McAlUs- 
ter  V.  Bodkin  et  al§.,  76  Va.  800. 

B.  Where  Pert  of  Homesteed  Cleln  AUowed.-The 
fact  that  a  homesteader  has  claimed  his  homestead 
in  a  bankrupt  court  and  been  allowed  part  thereof 
by  the  asslgmee.  does  not  affect  his  claim  to  the 
balance.  Hatcher  v.  Crews,  83  Va.  871,  6  S.  E.  Rep. 
221. 

XUI.  RiqHTS  OPCRBDITORS  APTBR  EXPIRATION  OP 

EXEHPTION. 

In  Banby  v.  Henrltze,  86  Va.  177,  7  S.  E.  Rep.  204,  It 
was  held' that  the  sutute,  allowing  the  homestead, 
after  its  cxpiraUon,  to  be  sold  for  all  the  debts  of  the 
housfehnjrider,  which  accrued  before  or  after  It  was 
set  apart  as  exempt,  is  consUtutional:  and  that 
accordinsrly  after  the  expiration  of  the  exemption, 
the  homestead  may  be  subjected  by  creditors. 

XIV.  WHEN    RECEIVER  OP  HOMESTEAD  PROPER. 

When  the  sruardian  of  non-resident  infants,  ^ks 
to  transfer  their  money  homestead  out  of  the  sUte, 
it  is  proper  for  the  court  to  appoint  a  receiver  to  Uke 
charge  of  such  funds  and  Invest  them,  so  that  the 
principal  may  be  forthcomlnar  when  the  youngest  of 
such  Infanta  becomes  of  afire.  Clendennlng  v.  Conrad. 
91  Va.  410,  21  S.  E.  Rep.  818. 

XV.  PLEADING  AND  PRACTICE. 

A.  la  Equity -In  Russell  v.  Randolph.  26  Gratt.  713, 
the  court  held  that,  under  the  provisions  of  Code 
1800.  ch.  177.  $  2,  It  was  competent  for  a  judgment 
creditor,  wi't'hout  havlner  sued  out  an  execution  at 
law,  to  impeach  by  bill  in  equity,  a  deed  of  home- 
stead and  a  deed  of  trust,  upon  the  firround  of  fraud, 
actual  or  constructive. 

I.  Anendnent  of  Blll.-where  the  homestead  ex- 
emption expires  pendlnir  a  bill  to  seU  the  reversion 
of  such  homestead,  the  biU  may  be  so  amended  as 
to  pray  for  a  sale  of  the  entire  estate.    Hanby  v 
Henrltze,  85  Va.  177. 7  S.  E.  Rep.  204. 

B.  Authority  of  Lower  Court  When  Case  Renended.— 
A  decree  on  former  appeal  remandlnar  to  the  circuit 
court  with  direction  to  assigrn  to  the  debtor  his 
homestead,  the  proceeds  of  a  deed  that  has  been 
annulled  as  fraudulent,  concludes  with  these  words, 
**unle.ss  he  appears  not  enUUed  to  the  same  on  other 
firrounds."  The  circuit  court  disregrarded  the  new 
objections  presented  by  the  creditor  to  such  assign- 
ment,  and  made  the  assifimment  Held,  there  Is  no 
error  In  the  order  of  the  circuit  court,  the  inten- 


tion of  those  words  not  belnfir  to  open  up  the  mixta 
at  larsre  to  new  objections. 

C.  Claim  of  Homestead  Pendente  Lite— In  a  nit  bs 
judfirment  creditors  to  subject  their  creditor's  land 
to  the  payment  of  their  debts,  pending  the  cause,  tbe 
debtor  is  declared  a  bankrupt,  and  he  ap|>Uea  for  a 
homestead  under  the  constitution  and  laws  of  \lr- 
arlnia  and  the  acts  of  bankruptcy  of  the  rnlted 
States.  Held,  the  court  should  proceed  to  adjidl- 
cate  upon  the  rlfirht  of  the  debtor  to  his  bameftiead 
Bararer  v.  Buckland  et  al§„  28  Gratt  862. 

D.  Bond  for  Porthcombiflr  of  Corpos.— in  WilUaas  t. 
Watklns,  92  Va.  680,  24  S.  £.  Rep.  22S.  it  was  bcM 
that  the  court  will  not  require  security  to  be  gim 
for  the  forthcomiufir  of  the  principal  of  the  exempt 
tion  at  the  expiration  of  the  homestead  period.  So 
also,  neither  is  the  widow  nor  the  infant  childm  of 
a  householder  required  to  srive  such  forthooBiac 
bond.    Mahoney  v.  James,  94  Va.  17&,  26  S.  E.  Sep.  9l 

B.  Appellate  Jurisdiction.  —  An  appeal  lies  to  a 
decree  allowing  a  widow  homestead  for  her  fUt- 
time  in  the  realty  of  her  deceased  husband,  thoogt 
the  appellant's  Interest  therein  be  less  than  the 
minimum  jurisdictional  sum.  as  the  contiweiij 
concerns  title  to  land.  Barker  v.  Jenkins,  M  Va. 
895,  6  S.  E.  Rep.  469.  In  Smith  ▼.  Rosenheim.  7»  Va. 
540,  where  the  amount  In  controrersy  was  less  tkas 
8600,  the  supreme  court  of  appeals  was  held  not  to 
have  jurisdiction,  notwithstanding  the  fact  that  ia 
the  profirress  of  the  cause  In  the  court  below  a  ctataa 
of  homestead  in  the  land  was  asserted  br  tte 
defendant 

Xy I.  ARTICLES  IN  VlROiNl A  LAW  RfiOiSIBR 

For  an  exhaustive  and  valuable  discnssionoftte 
homestead  law  in  Virfirinia.  see  article  in  2  Va.  Lav 
Refir.  107,  by  Prof.  M.  P.  Burks. 

See  also,  interesting  article  in  1  Va.  Law  Reg.  ML 
on  "Garnishment  by  Foreism  Attachment-Oonfllct 
with  Exemption  Laws." 

In  5  Va.  Law  Reg.,  there  is  paper  on  the  subjcaef 
Homestead  Exemptions,  oontainlnsr  some  rrr*'***' 
sufiTirestions. 


366  *Finney  &  als.  v.  Bennett. 

March  Term,  1876,  Richmond. 
Banks  —  DUsolutlon — Creditor's  BUI  —  Receiver. 

bank  of  P.  was  ruined  by  the  late  war;  and  no 
officers  of  the  bank  have  been  elected  nor  has  then 
been  a  meetiufir  of  the  board  since  April  I8K,  and  it 
has  done  no  business  since,  and  In  fact  it  had 
abandoned  and  ceased  to  exist.  In  April 
and  M.  suinar  as  well  for  themselves  as  for  all  tte 
other  stockholders,  creditors  and  depositors;.  Ac 
filed  their  bill  afiralnst  the  bank  and  the  presldcsL 
for  a  settlement  of  its  affairs  and  a  distribntioB  of 
its  assets.  The  court  appointed  a  receiver  In  ^ 
case,  and  In  June  1866  there  was  a  decree  for  aa 
account  Hbld: 
I.  Same— 3anie— Sane.— It  Is  a  proper  case  for  a 

creditor's  suit 
a.  Same- Purchaser  of  Debts— Rt^rbts.— A  debtor  of 
the  bank  purchasinir  debts  due,  from  the  teak 
after  the  decree  for  an  account  is  only  endtkd 

The  principal  case  is  cited  in  the  following  cases 
Universal,  etc.,  Co.  v.  Blnford,  7«  Va.  100.  where  it  is 
distiufirulshed;  Nunnally  v.  Strause,  M  Va  880.  SSS. 
E.  Rep.  580,  where  it  Is  approved :  Richmond,  etc.  Rj- 
Ck).  V.  N.  Y.,  etc.,  Ry.  Co.,  05  Va  S8».  28  S.  £.  Bept  S31 


502 


27  GRATT. 


I'iNNBY  &  AI.S.  V,  Bennett. 


366.  367,  368 


to  stand  in  tlie  shoes  of  his  assignor,  and  receive 
his  proportion  of  the  assets  realized. 
3.  Same— ActloD  by  Receiver— Record  ms  Evidence.— 

In  an  action  by  the  receiver  against  a  debtor  of 
the  bank,  the  record  in  the  chancery  cause  is 
evidence  for  the  plaintiff. 

This  is  a  supersedeas  to  a  judgment  of 
the  circuit  court  for  the  county  of  Pittsyl- 
vania, rendered  in  an  action  of  debt  broug'ht 
by  Coalman  D.  Bennett,  *'who  styles  him- 
self treasurer  of  the  Pittsylvania  Savings 
Bank  at  Pittsylvania  court-house,"  against 
William  A.  J.  Finney.  Jesse  Carter  and 
Philip  Thomas,  surviving  promisors  of 
themselves  and  George  Craft,  deceased. 

The  action  was  brought  in  April  1868,  on 
a  note  for  $3,100,  dated  Pittsylvania  court- 
house,   March    23d,    1861,    signed    by    said 
Finney,    Carter,    Craft  and  Thomas, 

366  ^payable  sixty  days  after  date  to  said 
Bennett,    treasurer   as    aforesaid,    or 

order,  without  offset  for  value  received. 
The  declaration  was  in  the  usual  form. 
The  defendant  demuvred  to  the  declaration, 
plead  payment,  and  filed  an  account  of  off- 
sets. The  plaintiff  joined  in  the  demurrer, 
and  also  ioined  issue  on  the  plea.  On  the 
6th  day  of  November  1868,  the  court  over- 
ruled the  demurrer;  and  the  issue  on  the 
plea  of  payment  was  tried  by  a  jury,  which 
found  a  special  verdict,  in  which  were  set 
forth  all  the  facts  proved  upon  the  trial,  in 
substance  as  follows: 

The  defendanta  proved  three  certificates 
of  deposit  in  the  said  bank,  two  by  Eliza- 
beth Stone,  one  for  $1,662.33,  No.  1890, 
dated  September  25th,  1858,  and  the  other 
for  $2.6%.66,  No.  1836,  dated  August  2d 
1858,  and  the  third  of  the  said  three  certifi- 
cates of  deposit  was  by  Watoley  Anderson, 
for  $605.51,  No.  2521,  dated  October  8,  1861; 
and  proved  that  said  three  certificates  were 
regularly  assigned  in  writing  to  William  A. 
J.  Finney,  the  principal  debtor  in  the.  note 
aforesaid,  before  the  commencement  of  the 
suit;  which  slid  certificates  and  assign- 
ments were  embodied  in  the  special  verdict. 
And  the  defendants  further  proved,  that  the 
amount  as  shown  on  the  back  of  each  of 
said  certificates.  No.  1890,  and  No.  1836,  is 
still  due  and  unpaid  by  the  said  Pittsylvania 
Savings  Bank,  to- wit:  on  No.  1836  the 
amount  due  as  of  the  I7th  January  1865  is 
$2,695.66,  and  on  No.  1890  the  amount  due 
as  of  the  16th  of  June  1864  is  $1,662.33,  and 
that  the  amount  due  on  certificate  2521  as 
of  the  16th  of  August  1866  is  $619.40. 

The  jury  further  found,  that  the  defendant 

Finney   acquired    all    the    said    certificates 

after  the  order  of  account  was  made  at  May 

term  1866,  in  a  chancery   suit  now  pending 

in  the    circuit   court   of  Pittsylvania, 

367  in  *the  name  of  George  W.  Hall  and 
R.  W.    Martin,    against   Pittsylvania 

Savings  Bank  and  others.  But  that  the 
certificates  No.  1836  and  No.  1890  were  ac- 
quired before  the  order  of  injunction  in  said 
cause,  made  at  October  term  1867.  And  the 
jury  found  that  the  said  suit  in  chancery  is 
stiU  pending,  and  they  set  out  in  their  ver- 


dict the  record  of  the  said  suit ;  from  which 
it  appears  that. 

The  bill  was  filed  on  the  28th  of  April 
1866  by  Geo.  W.  HaU  and  R.  W.  Martin, 
suing  as  well  for  themselves  as  for  all  the 
stockholders,  depositors  and  creditors  of  the 
Pittsylvania  Savings  Bank,  who  will  come 
forward  and  contribute  to  the  costs  of  the 
suit;  and  the  said  bank,  and  Richard  White, 
late  president  thereof,  were  made  defendants 
to  the  bill.  The  complainants  among  other 
things,  state  in  substance  in  their  bill  that 
the  said  bank  was  incorporated  on  the  15th 
of  March  1850  by  an  act  of  the  legislature 
of  Virginia;  that  it  went  into  operation 
soon  after  its  charter  at  Chatham,  in  the 
said  county,  and  was  prosperously  engaged 
in  the  business  of  banking  until  during  the 
war,  when  it  became  utterly  insolvent;  that 
it  has  been  broken  up  and  destroyed  by  the 
result  of  the  war,  since  which  it  has  not 
been  engaged  in  business,  nor  has  there 
been  any  election  of  officers,  nor  any  meet- 
ing of  the  board  of  directors  since  April 
1865;  and  that  by  mutual  consent,  and  gen- 
eral understanding  of  all  parties  interested, 
it  had  been  abandoned,  and  in  fact  ceased 
to  exist;  that  there  was  ''a  large  amount 
of  money  due  to  the  said  bank  by  negotiable 
notes  discounted  by  it  while  doing  business, 
most  of  which  are  well  secured,  or  at  least 
were  so,*'  &c.  **That  these  notes,  all  the 
books,  records  and  effects  of  the  bank  are 
now  in  the    hands  of  some  "one  or  more  of 

the  officers  last  elected  by  the  direct- 
368    ors;  *that  no  one  has  been  appointed 

by  the  directors  or  stockholders  to  take 
charge  of  the  said  notes,  books,  records  and 
effects,  in  order  to  wind  up  and  settle  its 
accounts,  but  they  remain  in  the  custody  in 
which  they  were  when  the  bank  ceased  to 
do  business;'*  that  the  stockholders  and  de- 
positors in  said  bank  are  very  numerous 
(some  of  them  infants,  and  others  laboring 
under  disability),  so  that  they  could  not  all 
be  united  in  a  suit  without  great  inconven- 
ience, expense  and  delay;  that  the  com- 
plainants are  depositors  and  creditors  of  said 
bank,  and  directly  interested  in  the  assets 
belonging  to  it;  and  that  there  are  no  liens 
on  the  same.  They  therefore  pray  that  de- 
fendants be  made  to  the  bill  as  aforesaid: 
that  all  the  stockholders,  depositors  and 
creditors  who  will  come  forward  and  prove 
their  claims,  &c.,  be  allowed  to  do  so,  and 
to  have  the  benefit  of  any  decree  that  may 
be  made  in  the  suit;  that  a  receiver  may 
be  appointed,  all  necessary  accounts  settled, 
the  debts  due  to  the  bank  collected,  the 
rights  of  all  parties  interested  ascertained, 
its  debts  paid,  and  the  proceeds  divided 
among  complainants  and  the  other  parties 
entitled  thereto;  that  an  injunction  might 
be  awarded  ( if  necessary )  to  stay  proceedings 
at  law  against  said  bank;  and  for  general 
relief. 

On  the  same  day  on  which  the  bill  was 
filed,  the  defendant,  Richard  White,  late 
president  of  the  bank,  filed  his  answer;  in 
which  he  admitted  all  the  allegations  of  the 
bill  to   be   true,    and  submitted  to  the  court 
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to  make  such  decree  as  mig^ht  seem  right 
and  proper. 

On  the  28th  day  of  April  1866,  on  the  peti- 
tion of  the  said  complainants,  the  judge  of 
the  said  court,  in  vacation,  appointed  a  re- 
ceiver in  the  case,  who  was  the  said  Coal- 
man D.  Bennett. 

On  the  9th  of  June  1866,  there  was  a 

369  decree   in    the  *cause   for  an  account 
bv  a  commissioner,    of  the  debts  due 

by  and  to  the  bank,  and  that  the  commis- 
sioner should,  bv  notice,  set  up  at  the  court- 
house door  of  the  county,  and  inserted  for 
at  least  four  successive  weeks  in  a  news- 
paper published  in  the  town  of  Danville, 
warn  and  require  all  creditors  of  the  bank 
to  prove  their  debts  or  demands  before  him 
at  such  time  as  he  should  appoint  for  tak- 
ing said  accounts,  and  the  commissioner 
was  directed  to  make  report  to  the  court. 

It  appears  that  commissioner  Neal  made 
a  report  in  pursuance  of  the  said  decree  of 
the  9th  of  June  1866,  but  a  copy  of  it  is  not 
in  the  record.  It  appears,  however,  that  he 
ascertained  and  reported  that  the  creditors 
of  the  bank  would  be  entitled  to  48  45-100 
per  cent,  on  the  amount  of  the  debts  due  to 
them  respectively  by  the  bank,  as  their 
ratable  portions  of  the  assets  of  the  bank 
which  were  available,  but  that  only  30  per 
cent,  on  said  amount  could  for  the  present 
be  paid  to  them. 

On  the  9th  of  November  1867  the  cause 
came  on  again  to  be  heard  on  the  papers 
formerly  read,  and  the  report  of  commis- 
sioner Neal,  to  which  there  was  no  excep- 
tion; when  the  court — Wingfield  J. — deliv- 
ered the  following  opinion : 

This  is  a  suit  brought  by  certain  deposit- 
ors in  and  creditors  of  the  bank,  suing  for 
themselves  and  all  other  creditors  of  the 
bank,  upon  the  ground  that  the  bank  has, 
by  the  calamities  of  the  late  war,  become 
insolvent,  ceased  to  do  business,  and  is 
practically  dissolved. 

Has  a  court  of  equity  jurisdiction  in  the 
premises?  is  a  question  raised  by  the  coun- 
sel of  some  of  the  creditors  of  the  bank, 
who  suppose  they  have  obtained  a  legal  ad- 
vantage over  others  by  the  assignment 

370  of   *their   certificates     of   deposit    to 
debtors   of   the    bank,    to  be  used  as 

offsets  against  the  debts  due  from  the  latter 
to  the  bank,  and  they  insist  that  the  remedy 
of  the  creditors  of  the  bank  is  by  actions  at 
law,  and  that  this  court  has  no  jurisdiction. 

This  bill  seems  to  have  been  brought  upon 
the  principle  of  a  creditor's  bill  against  the 
estate  of  a  deceased  insolvent  debtor  in  the 
hands  of  his  personal  representative. 

In  considering  the  subject,  one  cannot  but 
observe  the  striking  analogy  between  the 
creditors  of  an  insolvent  corporation  and 
those  of  an  insolvent  decedent's  estate  in 
the  hands  of  his  personal  representative. 
In  each  case  the  remedy  of  the  creditor  at 
law  is  complete — if  he  obtained  his  judg- 
ment, he  became  entitled  to  satisfaction  to 
the  exclusion  and  prejudice  of  the  rest.  In 
each  case  the  maxim,  that  equality  is  equity, 
disposes  the  court  to  intervene — in  each  case 
the  discovery  of  assets   and   the   settlement 


of  intricate  accounts  is  necessary  before 
iustice  can  be  done.  Insolvency  to  a  corpiy 
ration  produces  in  many  respects  the  saaie 
consequences  that  death  does  in  the  case  of 
a  natural  person.  Its  labor  in  its  vocatioo 
ceases — its  vital  functions  are  ended — it  so 
longer  does  or  can  .pursue  the  objects  of  its 
creation.  It  goes  into  liquidation,  whicfa 
to  it  is  administration  on  its  effects.  A 
natural  person  who  has  t>econie  insolvcixt 
still  lives  and  works,  and  may  retrieve  his 
fortune.  The  insolvent  corporation  has  ipio 
facto  ceased  its  life  work  forever:  diat 
which  formed  the  motive  power  for  carrring 
it  on  (the  value  of  its  stock)  is  annihiUted; 
its  property  can  only  be  used  for  tlic  pay- 
ment of  its  debts.  When  this  is  done,  it  is 
a  thing  of  the  past. 
The  creditors  of  the  bank  are  of  varioot 
classes.     Some  of  them  are  nnder  the 

371  disability  of  coverture  *aad  infancy, 
and  could  not  sue  at  law  in  their  cmii 

names.  Many  of  the  certificates  are  for 
funds  deposited  by  orders  of  chancery  conrti. 
upon  which  no  proceedings  can  be  takes 
until  the  chancery  courts  can  have  an  op- 
portunity to  authorise  proceedinf^s  at  law. 

Meanwhile  the  other  creditors  may,  bj 
motion  on  ten  davs'  notice,  unless  re- 
strained, acquire  liens  which  will  absorb 
the  whole  of  the  assets.  Upon  the  whole,  I 
think  that  upon  the  same  principle  that  a 
court  of  equity  has  jurisdiction  in  the  caie 
of  a  creditor's  bill  or  bill  of  conformity  (if 
there  were  no  other  ground),  tbeoonrtal 
equity  ought  to  take  jurisdiction  in  cases 
like  this. 

But  it  may  be  said,  there  is  no  precedeat 
for  such  a  case.  Concede  this.  Tet  it  doei 
not  follow  that  when  a  case  arises  which 
comes  within  the  principles  of  its  coostits- 
tion  and  ordinary  jurisdiction,  the  court 
ought  not  to  take  cognizance  of  it  because 
it  is  a  new  case  and  not  to  be  foand  in  tbe 
reports.  It  ought  to  be  borne  in  mind  that 
these  savings  banks  are  institutions  of 
recent  origin ;  and  that  no  question  as  to 
the  administration  of  their  effects,  npoa 
going  into  liquidation  upon  insolvency,  has 
probably  gone  up  to  the  higher  courts;  asA 
an  eminent  recent  chancellor  of  Knglaod 
has  declared,  that  *'it  is  the  duty  of  every 
court  of  equity  to  adapt  its  practice  and 
course  of  proceedings,  as  far  as  possible,  to 
the  existing  state  of  society,  and  to  apply 
its  jurisdiction  to  all  new  cases,  wbich, 
from  the  progress  daily  makini^  in  the 
afPairs  of  men,  must  certainly  arise." 
(lyord  Cotlenham,  4th  Mylne  A  Craig,  141.) 
The  right  of  a  court  of  equity  to  jurisdic- 
tion in  such  a  case  seems  to  have  been  bdd 
by  an  eminent  Virginia  judge  in  the  csm 
of  Barksdale  v.  Finney,  14  Gratt.  338.  Tbe 
president,  Judge  Allen,  apparently  replying 
to    an    argument    from    the    bar,   ^ 

372  *page  360,   says:  **They    (the  appel- 
lees) were  asserting   their  individual 

claim  against  their  personal  debtor.  It  U 
not  a  creditor's  bill,  calling  for  the  distri- 
bution of  the  assets  of  an  insolvent  coqio> 
ration  among  all  entitled  to  participate," 
&c.     It    seems   clear,    from   the   context  is 
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which  this  occurs,  that  it  was  his  opinion 
that  a  creditor's  bill  would  lie  for  the  dis- 
tribution of  the  assets  of  an  insolvent  cor- 
poration. 

The  fact  that  the  creditors  of  the  bank 
had  each  a  remedy  by  action  at  law,  fur- 
nishes (I  think)  no  suflScient  objection  to 
the  jurisdiction  of  a  court  of  equity  in  cases 
like  the  one  under  consideration.  If  so, 
the  same  objection  might  have  been  orig'i- 
nally  taken  to  a  bill  of  conform itv,  or  a 
creditor's  bill.  It  was  not  because  the 
creditors  had  not  a  remedy  at  law  that  the 
courts  ori^rinally  took  jurisdiction  of  a  cred- 
itor's bill.  But  it  was  to  prevent  an  un- 
seemly strng-grle  between  the  creditors,  each 
trying-  to  get  an  advantage  over  the  other, 
so  as  to  appropriate  the  assets  to  himself, 
to  the  exclusion  of  others  who  had  equal 
claims  in  justice  to  satisfaction,  and  also  to 
administer  the  assets  equally  among  all  the 
creditors,  upon  the  principle  that  equality 
is  equity.  (See  1  Story's  Eq.,  {  547), 
where  he  states  the  equity  of  the  creditor's 
bill  thus:  "As  executors  and  administrators 
have  vast  powers  of  preference  at  law, 
courts  of  equity  ought,  upon  the  principle 
that  equality  is  equity,  to  interpose  upon 
the  application  of  any  creditor  by  sucxi  a 
bill  to  secure  a  distribution  of  the  assets 
without  preference  to  any  one  or  more  cred- 
itors. ' '  (And  the  same  reason  applies  here : 
for  the  oflQcers  of  the  bank,  in  whose  hands 
the  assets  were  left,  might  have  applied 
them  to  the  payment  of  such  of  the  creditors 
as  they  preferred,  and  left  the  others  wholly 
unpaid. )  Therefore,  on  a  creditor's  bill,  as 
soon  as  the  court  has  taken  jurisdic- 
373  tion  *and  made  a  decree  for  an  ac- 
count, it  will  prevent  any  of  the 
creditors  from  proceeding  elsewhere  by  en 
joining  them,  so  as  to  protect  the  executor 
against  vexatious  and  unnecessary  suits, 
and  to  prevent  them  also  from  disturbing 
the  equitable  distribution  of  the  assets. 
This  is  the  doctrine  of  the  court,  although 
the  assets  are  legal  exclusively.  {  560.  It 
was  adopted  at  a  time  when  the  order  of 
distribution  was  unsettled,  so  that  diligence 
gave  preference.  And  this  fact,  that  dili- 
gence gave  preference,  was  the  cause  of  the 
courts  intervening  by  injunction  to  prevent 
it.  Creditors  who  had  not  sued  are  re- 
strained from  suing  at  law  at  all ;  and  those 
who  have  brought  suits  are  stayed  at  what- 
ever stage  their  actions  may  happen  to  be 
when  the  decree  for  an  account  passes.  1 
Story's  Eq.,  {  549;  Daniel's  Chan.  Prac. 
1844.  The  principle  is  stated  by  Story  as  fol- 
lows: **The  object  of  the  court  is  to  compel 
all  the  creditors  to  come  in  and  prove  their 
debts  before  the  master,  and  to  have  the 
proper  payments  and  discharges  made  under 
the  authority  of  the  court,  so  that  the  exec- 
utor may  not  be  harrassed  by  a  multiplicity 
of  suits,  or  a  race  of  diligence  be  encouraged 
between  different  creditors,  each  striving 
for  an  undue  mastery  and  preference." 

This  principle  of  the  courts  of  equity  was 
established  in  the  reign  of  Charles  the 
Second,  and  we  have  seen  it  enacted  into 
statute  law  in  our  own  time.     And  ( I  think). 


therefore,  that  causes  similar  in  principle 
ought  to  be  administered  and  governed  by 
the  same  rule.  There  is  besides  (on 
grounds  of  public  policy)  another  reason 
why  courts  of  equity  ought  to  take  jurisdic- 
tion in  cases  like  this.  These  corporations 
are  not  created  merely  for  the  benefit  of 
the  corporators,  but  for  the  public  conven- 
ience and  benefit — to  encourage  industry, 
frugality  and  economy  in  the  people, 
374  *and  to  afford  them  a  safe  and  profit- 
able depository  for  their  earnings  and 
small  gains  as  their  industry  and  other 
exigencies  of  their  business  may  enable 
them  to  acquire  and  lay  up  for  future 
emergencies ;  and  we  all  know,  in  fact,  that 
the  capital  put  into  these  savings  banks  by 
those  who  are  called  the  actual  stockholders 
is  but  a  mite  compared  with  the  operative 
capital  put  in  by  the  depositors,  who,  if  not 
actual,  may  be  regarded  as  quasi  stockhold- 
ers, in  having  afforded  the  principal  means 
upon  which  the  bank  operated ;  and  as  the 
effects  of  the  bank,  when  it  ceased  to  do 
business,  arose  from  a  common  fund  con- 
tributed by  all  of  the  depositors,  they  have 
in  justice  a  right  to  follow  it  where  it  was 
invested  by  those  who  had  the  custody  and 
management  of  it  by  the  bank  while  it  was 
in  existence;  and  when  recovered,  it  ought 
bv  the  rule  of  right  and  justice  to  be  divided 
ratably  among  all  who  so  contributed,  and 
ought  not  to  be  appropriated  by  a  pairt  of 
them  to  the  exclusion  of  the  others. 

But  if  the  court  had  not  jurisdiction  upon 
the  principle  of  its  constitution  and  ordi- 
nary jurisdiction,  it  would,  in  this  case, 
have  a  substantive  ground  of  jurisdiction  to 
prevent  the  vast  multiplicity  of  suits  at 
law  that  must  necessarily  have  arisen  out 
of  the  subjects  of  this  suit. 

The  court  having  (as  I  have  endeavored 
to  show)  properly  taken  jurisdiction  of 
the  whole  subject,  appointed  a  receiver 
to  take  possession  of  the  assets  of  the 
bank,  and  hold  them  for  the  benefit  of 
all  its  creditors,  decreed  an  account  to 
be  taken  of  the  assets  and  of  the  debts 
due  to  and  from  the  bank.  The  next  ques- 
tion is,  will  it  protect  the  funds  which  it 
has  taken  into  its  own  hands?  Unless  it 
will,  the  result  will  be  that  while  some  of 
the  creditors  are  properly  proceeding  upon 
a  case  of  equitable  jurisdiction  to  ob- 
376  tain  *from  this  court  such  a  disposi- 
tion of  the  whole  case  as  would  be 
equal  justice  to  all,  and  while  they  are  pro- 
hibited by  known  rules  from  suing,  as  to 
the  same  subject  of  litigation  in  a  court  of 
law,  others  who  have  been  cited  to  establish 
their  claims  in  this  forum  may  refuse,  and 
proceed  to  frustrate  all  the  work  of  the 
commissionef'.  destroy  the  principle  of 
equity,  absorb  the  entire  subject  which  the 
court  has  undertaken  to  deal  with,  and  thus 
wholly  to  defeat  its  jurisdiction.  This 
can  never  be  allowed  by  the  court.  To 
do  so  would  be  to  abandon  fundamental 
maxims  upon  which  its  jurisdiction  is 
founded,  and  by  which  its  relation  to  the 
law  courts  are  regulated. 
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The  order  sequestering  the  effects  of  the 
bank,  and  putting  them  into  the  hands  of 
a  receiver  for  the  benefit  of  all  its  creditors, 
and  the  decree  for  an  account,  for  the  pur- 
pose of  their  equitable  distribution,  were, 
in  effect  and  principle,  very  much  the  same 
as  an  assignment  in  bankruptcy ;  and  each 
of  the  creditors  then  became  entitled  to  his 
ratable  share  of  such  effects,  and  had  no 
right  afterwards,  by  a  contrivance  with  a 
debtor  of  the  bank,  to  get  his  whole  debt 
by  the  assignment  of  his  certificate  of  de- 
posit to  such  debtor,  so  as  to  enable  him  to 
get  the  whole  amount  allowed  as  an  offset, 
and  thus  deprive  other  creditors  of  getting 
even  their  ratable  proportion  of  the  assets. 
Such  a  shift  and  inequitable  contrivance 
ought  not  to  be  tolerated  in  a  court  of  equity, 
and  will  not  be  allowed  in  this  case.  There- 
fore that  statement  of  the  commissioner 
which  allows  credits  to  the  debtors  of  the 
bank  for  certificates  of  deposit  acquired  by 
them  after  the  decree  for  an  account  was 
passed,  only  for  their  equal  ratable  propor- 
tion of  such  certificates,  is  approved,  and 
the  holders  of  such  certificates  will  t>e  en- 
joined from  offsetting  or  pleading,  or 

876  attempting  to  offset  against  *the  debts 
due  from  them  any  greater  amount  of 

any  such  certificate  than  the  equitable  rat- 
able amount  allowed  thereon  by  the  com- 
missioner in  the  statement  approved  by  the 
court  as  aforesaid. 

The  receiver  will  be  directed  to  sell  the 
letter-press  mentioned  in  the  report,  and  to 
proceed  to  collect  the  debts  in  his  hands, 
and  to  report  in  order  to  a  distribution. 

The  court  approved  and  affirmed  a  portion 
of  said  report,  and  disapproved  and  rejected 
another  portion  thereof,  and  decreed  among 
other  things  that  the  said  receiver  should 
proceed  to  collect  the  debts  in  his  hands 
due  to  said  bank,  and  to  pay  the  costs  of 
the  suit,  &c.  And  all  parties  who  had  ap- 
peared and  proved  their  claims  before  the 
commissioner,  or  whose  debts  were  reported 
by  said  commissioner  in  the  statement  ap- 
proved by  the  court  as  aforesaid,  were  en- 
joined and  restrained  from  finally  setting 
off,  or  offering  to  set  off,  against  their 
debts  to  the  bank  a  larger  amount  than 
their  pro  rata  share  of  the  assets  of  said 
bank;  but  for  the  present  were  enjoined 
from  so  setting  off  a  greater  amount  than 
30  per  cent,  of  their  debt  so  reported  as  due 
to  the  bank,  the  court  for  the  present  re- 
serving the  difference  between  30  and  48 
45-100  per  cent,  on  the  amount  of  said  debt, 
as  a  fund  to  cover  any  deficiency  that  may 
occur  on  account  of  the  failure  to  collect 
any  of  said  debts  on  account  of  the  insol- 
vency of  the  debtor  or  otherwise,  and  to  in- 
sure equality  in  the  distribution  of  the 
effects  of  the  bank  among  all  those  entitled 
thereto;  but  for  the  present,  and  until  the 
further  order  of  the  court,  the  said  receiver 
was  directed  not  to  collect  from  the  debtors 
who  hold  such  offsets,  and  whose  offsets  at 
par  appear  to  be   equal   to,  or  greater 

877  than,    the   amount   of  *their  debts  to 
the  bank,    any    greater   sum    on   the 

amount  of  such  debts  than  the  excess  over 


48  45-100  per  cent,  thereon ;  bat  in  all 
where  debtors  have  such  ofiFsets,  he  it  ta 
allow  them  credit  at  present  for  30  per  cent, 
on  the  amount  as  ascertained  to  be  due  froo 
the  bank  to  the  holder  of  such  offsets  br  the 
report  aforesaid ;  and  the  receiver  was  di- 
rected to  report  his  proceedings  to  the  comt. 

And  the  jury  further  found  that  the  cer- 
tificates of  deposit  aforesaid  were  indadcd 
by  commissioner  Neal  in  a  report  made  by 
him  in  pursuance  of  an  order  made  in  the 
chancery  suit  aforesaid,  and  approved  by 
the  said  court;  but  that  the  said  certificatei 
were  never  presented  by  the  holder  thereof, 
or  by  any  other  person  before  said  ooaunit- 
sioner,  or  attempted  to  be  proved.  If  npOD 
the  above  facts  the  defendants  were  on^ 
entitled  to  a  credit  of  30  per  cent,  upon  their 
certificates  of  deposit,  then  the  jniy  fond 
for  the  plaintiff  the  debt  in  the  dedaratioa 
mentioned,  with  interest  from  the  2Sth  of 
May  1861,  subject  to  a  credit  of  $1,648.37,  as 
of  the  16th  of  August  1866.  But  if  the  de- 
fendants were  entitled  to  the  full  amoont  ol 
their  said  certificates,  then  the  jury  fomd 
for  the  defendants. 

The  court  rendered  judgment  for  the 
plaintiff  upon  the  special  veridict. 

An  exception  was  taken  by  the  defendants 
to  the  ruling  of  the  court  in  the  piogic—  ^ 
the  trial,  in  admitting  the  record  of  the  sait 
in  chancery  aforesaid  as  evidence,  and  in- 
structing the  jury  that  they  should  only  al- 
low 30  per  cent,  of  the  certificates  filed  by 
the  defendants,  by  way  of  offset  to  the 
plaintiff's  demand.  An  exception  was  also 
taken  by  the  plaintiff  to  another  mUn|^  at 
the  court  in  the  progress  of  the  trial,  bat  it 
is  not  material  to  the  decision  of  the  cue. 
To  the  judgment  aforesaid  the  de- 
378  fendants  applied  *to  a  judge  of  die 
late  district  court  at  Lynchbnrg  far 
a  supersedeas;  which  was  acoofdin^y 
awarded. 

Dabnev,  Tredway  &  Barksdale«  for  tbe 
appellants. 

Ould  &  Carrington,  for  the  appellee. 

Moncure,  P. ,  delivered  the  opinion  of  the 
court. 

After  stating  the  case  he  proceeded: 
The  only  question  in  this  case  is,  whether 
the  bill  in  the  proceedings  mentioned,  filed 
on  the  28th  day  of  April  1866  by  George  W. 
Hall  and  R.  W,  Martin,  suing  *'as  well  for 
themselves  as  for  all  the  stockholders,  de- 
positors and  creditors  of  the  Pittsylvania 
Savings  Bank,  who  will  come  forward  anfl 
contribute  to  the  costs  of  the  suit,*'  is  what 
is  called  a  ''creditor's  bill,"  or  has  the 
same  effect?  For  if  it  is,  or  has,  it  is  per- 
fectly certain  that  the  decree  for  an  accoost, 
rendered  in  the  suit  on  the  9th  day  of  Jsne 
1866,  operated  as  a  decree  in  favor  of  aU  the 
creditors  of  the  said  savings  bank,  aU  of 
whom  might  come  forward  and  prove  their 
claims  under  the  said  decree,  and  placed 
them  all  on  an  equality  in  the  distribiiti<in 
and  application  of  the  assets  of  the  said 
bank,   except  such    as  at   the    time  of  said 
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decree  may  have  had  specific  liens  on  the 
said  assets  or  any  part  thereof,  which  liens 
would,  of  course,  remain  in  full  force,  not- 
withstanding' such  decree.  So  that  in  that 
view  the  plaintiff  in  error,  Wm.  A.  J.  Fin- 
ney, having^  obtained  the  assignments  of 
the  certificates  of  deposit  in  the  proceedings 
mentioned  after  the  date  of  the  said  decree 
of  the  9th  day  of  June  1866,  acquired  only 
the  rig-hts  to  which  his  assignors  were  then 
entitled  in  regard  to  the  assets  of  the  said 
bank,  which  were  to  a  ratable  propor- 
379  tion  of  *the  said  assets  with  the  other 
creditors  of  the  bank,  which  ratable 
prooortion  has  been  accorded  to  the  said 
assignee  by  the  judgment  of  the  court  below ; 
and  the  said  judgment  ought  therefore  in 
that  view  to  be  affirmed. 

The  learned  judge  of  the   court  below,  in 
an  able  opinion  delivered  by  him,  and  made 
a  part  of  one  of  the  decrees  rendered  in  the 
said  chancery  suit,     maintained    this  view; 
and  as  we  entirely  concur  in  that  opinion, 
we  adopt  it  as  our  own,  which  makes  it  un- 
necessary for  us  to  say  much,   if  anything 
more,    in    the   case.     Besides  the  cases  re- 
ferred to  in  that  opinion,  that  of  Exchange 
Bank  of  Va.  Ac.  v.  Knox  Ac,  19  Gratt.  739, 
since  decided  by  this   court,  has  an  impor- 
tant bearing  upon  the   question;  and   much 
of  what  is  said  by  Judge   Christian  in  that 
case,  in  whose  opinion  the  other  judges  con- 
curred, is  strongly  confirmatory  of  the  same 
view;  and    so   are    the  cases,    or   many  of 
them,  referred  to  by  the  counsel  for  the  ap- 
pellees, among   which    are   the  cases  cited 
from  21  Howard   112,    and   22  Id.  380.     The 
nature,   object  and  effect  of  a   * 'creditor's 
bill,**  and  the  course  of  proceeding  therein, 
are  set  forth  in  1  Story's  Eq.,   sections  547- 
550;  and  in  Story's  Eq.  PI.,  sections  99-104. 
See  also  the  cases  referred  to  in    the  notes 
to   those   sections.    That    this   case   comes 
within  the  same  reason,    and   is  subject  to 
the  same  principle,  which  apply  to  an  ordi- 
nary creditor's  bill,  in  regard  to  the  distri- 
bution of  assets   among  creditors,  seems  to 
us    to    be    very    clear.     Here    is   a  case   in 
which,  by  a  sudden  and   extraordinary  con- 
vulsion of  war,  a  bank   has   been   rendered 
insolvent,  and  totally    unable   to  prosecute 
its    business.     Its    stockholders   have    been 
deprived  of  all  their  property,   and  the  re- 
maininf?  assets  of  the  bank  are  insufficient 
to  pay  its  debts,  or  even  fifty  per  cent. 
380     *of  their  amount,  if  apportioned  rata- 
bly among  the   creditors.     There  has 
been    no   recent   election   of  officers  of  the 
bank;    and  there  is  no  responsible  person 
in  charge  of  its  assets,   whose  duty  it  is  to 
collect  and   apply   them   to  the  payment  of 
the  debts  of  the  bank ;  and  there  is  danger 
yf  a  g'eneral  scramble  among  the  creditors 
for    priority,    by  bringing    suit,    obtaining 
judg'izient,  and  suing  out  execution  against 
:he  bank.     What  more   suitable  case   could 
iiere  be  for  a  creditor's  bill,  and  the  appli- 
sition    of  the   rules    and  principles  which 
ipply  to  it? — and  for  the  application  of  the 
-ule  of  equity,  that    * 'equality   is   equitj'?" 
3[ere  is  a  trust  fund,  amounting,   it  is  said, 
:o  about  $100,000,    without   a   trustee,    and 


distributable  among  a  large  number  of  cred- 
itors. The  law  affords  no  adequate  remedy 
for  such  a  case,  none  that  will  not  produce 
the  greatest  confusion,  and  end  in  the 
rankest  injustice.  Is  it  not  a  case  which 
loudly  calls  for  equitable  relief — the  insti- 
tution of  a  suit  by  some  in  behalf  of  them- 
selves and  all  the  other  creditors,  the 
appointment  of  a  receiver,  and  the  collec- 
tion of  the  assets  and  distribution  of  them 
ratably  among  all  the  creditors?  Surely 
cases  already  decided  by  courts  of  equity 
warrant  this  court,  if  not  expressly,  at  least 
by  strong  implication  and  analogy,  in  pur- 
suing that  course.  And  if  there  be  no  case 
expressly  in  point,  it  is  the  province  of  a 
court  of  equity  to  provide  a  suitable  and 
adequate  remedy  for  such  a  case.  A  neces- 
sity for  new  remedies,  or  rather  for  the 
application  of  old  remedies  to  new  cases,  is 
continually  arising  in  the  progress  of  affairs 
and  the  transactions  of  mankind;  and  our 
system  of  law  and  equity  is  so  wisely  and 
happily  framed,  that  it  can  be  moulded  to 
suit  any  new  case  which  may  arise.  The 
opinion  of   Lord  Cottenham,  in  the  case  of 

Taylor  v.  Salmon,  4  Myl.  A  Cr.  133, 
381     141  (18  Eng.   Ch.  ♦».),  referred  to  by 

the  judge  of  the  court  below,  is  well 
expressed  on  this  subject.  **I  have  before 
taken  occasion  to  observe,"  says  his  lord- 
ship, ''that  I  thought  it  the  duty  of  this 
court  to  adapt  its  practice  and  course  of 
proceeding  as  far  as  possible  to  the  existing 
state  of  society,  and  to  apply  its  jurisdiction 
to  all  those  new  cases  which,  from  the 
progress  daily  making  in  the  affairs  of 
men,  must  continually  arise,  and  not  from 
too  strict  an  adherence  to  forms  and  rules 
established  under  very  different  circum- 
stances, decline  to  administer  justice,  and 
to  enforce  rights  for  which  there  is  no 
other  remedy. " 

In  regard  to  the  admissibilifcy  of  the  record 
of  the  chancery  suit  aforesaid,  as  evidence 
in  the  case,  we  are  of  opinion  that  there  is 
no  error  in  the  ruling  of  the  court  below, 
as  mentioned  in  the  bill  of  exceptions  ten- 
dered by  the  defendants.  They  were  in 
effect  parties  to  that  suit,  and  conclusively 
bound  by  it. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 
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March  Term,  1876,  Richmond. 

I.  Bxecutoiv— Freed  Slaves— Liability  for  Price  of.— 

Testator  dies  in  1860.  and  directs  all  his  estate  to  be 
sold  as  soon  as  convenient.  The  executor  has  the 
personal  property  appraised  on  the  2lKt  of  Novem- 
ber, and  sells  it  the  next  day.  Four  slaves, 
appraised  at  98,700,  are  sold  for  $4,956,  and  bought 
by  one  of  the  legatees  livinfir  in  Missouri.  This 
legatee  was  not  present,  but  the  executor,  on  his 
request,  bought  them  for  him.  The  purchaser 
executed  his  bond  for  the  price,  but  without  secur- 
ity; and  the  executor  retained  possession  of  the 
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slares  until  tbey  were  freed  by  the  results  of  tlie 
Var.  The  executor  and  his  sureties  must  account 
for  the  slaves  at  the  price  for  which  they  were  sold 
by  him. 
9.  Same— Doty  to  Take  Security  for  Credit  Sales.*— It  Is 
always  the  duty  of  a  personal  representative  to 
demand  and  take  rood  security  of  every  purchaser 
on  credit  of  property  of  the  decedent,  wherever  the 
purchaser  may  reside,  and  whatever  may  be  his 
pecuniary  circumstances. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  the  city  of  Lfynchbur^,  brought  in 
September  1866,  by  Charles  H.  Hamner  and 
pthers,  three  of  whom  were  infants  suing 
by  their  next  friend,  against  Robert  J.  Boaz 
in  his  own  right  and  as  executor  of  Meshack 
3oaz  deceased,  and  his  sureties  and  others, 
to  have  an  account  of  his  administration, 
and  payment  of  the  amount  due  from  him 
to  the  legatees  of  Meshack  Boaz  deceased. 
The  account  was  referred  to  a  commissioner, 
who  made  his  report ;  and  the  only  question 
in  the  cause  was  as  to  the  liability  of  the 
executor  for  four  slaves,   purchased  by  Km- 

Sett    D.   Boaz,    who   lived   in   the  state  of 
issouri. 

Meshack  Boaz,  of  the  county  of  Ap- 
383  pomattox,  died  *in  1859,  leaving  a 
will,  which  was  duly  admitted  to  pro- 
bate in  the  county  court  of  that  county  at 
ijts  November  term  of  that  year;  and  Robert 
J.  Boaz  qualified  as  his  executor.  The  first 
item  in  the  will  is  as  follows:  1st.  After 
my  death,  as  soon  as  convenient,  I  desire 
my  executor  to  advertise  and  sell  my  whole 
estate,  both  real  and  personal,  on  such  rea- 
sonable credit  as  he  may  think  best  for  the 
interest  of  my  estate,  and  out  of  the  pro- 
ceeds of  such  he  pay  all  my  just  debts  and 
fiineral  expenses. 

The  testator  then  proceeds  to  give  his 
estate,  in  five  equal  parts,  to  the  children 
of  his  five  children,  except  one-fifth  which 
he  gives  to  his  son  Emmett  D.  Boaz.  David 
Boaz,  one  of  the  sons,  was  dead,  and  his 
children  lived  in  Missouri. 

The  executor  proceeded  promptly  to  have 
tlie  property  appraised  and  sold.  The  ap- 
praisement took  place  on  the  21st  of  No- 
vember 1859,  when  the  four  slaves  bought 
^y  Kmmett  D.  Boaz  were  appraised  at  $3,- 
700;  and  the  sale  was  made  the  next  day 
upon  a  credit  of  six  months,  when  these 
slaves  were  sold  at  $4,955. 

The  execufcor  filed  with  his  answer  two 
letters  of  Emmett  D.  Boaz ;  the  first  dated 
October  23d,  1859,  in  which,  after  saying 
he  cannot  be  present  at  a  sale  in  November, 
he  says,  *'I  would  earnestly  request  you  and 
all  the  legatees  to  make  such  disposition  of 
the  blacks  as  would  gratify  their  wishes 
and  best  secure  their  comfort  and  happiness. 
You  are  hereby  particularly  desired  to  buy 
any  or  ab  many  blacks  as  may  desire  to  be 
bought  by  me,  to  the  full  amount  of  my  in- 
terest and  the  interest   of  David's  children 

*Duty  of  Executors  to  Take  Security  for  Credit  Sales. 

—This  duty  is  imposed  by  statute.  Va.  Code,  S  2851. 
See  also,  SMin.  Inst  (2d  Ed.)  578:  Barton's  Ch.  Pr.  (3d 
Ed.)  718:  CoffbiU  v.  Boyd.  77  Va.  450;  Southall  v.  Tay- 
Idr,  14  Gratt.  200;  Miller  v.  Holcombe,  9  Gratt.  065. 


in  the  entire  estate ;  and  in   addition  to  nj 
and  David's  children's  interest,  yea  are  re- 
quested to  use  $2,000  in  bnyini^  the  negroes 
belonging    to    the    estate    that   may 

384  Mesire  to  be  purchased    bj   me;  pro> 
vided  you  can  make  an    arrangemcflf 

to  wait  for  the  money  for  one  year,  at  ta 
interest  not  exceeding  ten  per  oentom  per 
annum.  Any  legatee  wishini';'  to  bay  any 
of  the  blacks,  to  gratify  the  blacks,  shall 
have  the  full  and  entire  amount  of  my  in- 
terest and  the  interest  of  David's  childrea 
in  said  blacks  for  one  year,  by  paying  such 
interest  as  may  accrue  by  law.  Boy  no 
negro  for  me  unless  they  request  it." 

At  the  sale  the  executor  bo  n^bt  for  £a- 
mett  D.  Boaz  the  four  slaves,  and  retained 
them  in  his  possession  until  the  terms  of  sale 
should  be  complied  with.  This,  however, 
was  never  done:  Emmett  Boaz  gave  bis 
own  bond  for  the  amount  without  security; 
and  on  the  1st  of  January  1861  he  paid  to 
the  executor  $550.  The  balance  of  the  par- 
chase  money  was  not  paid ;  and  the  slaves, 
except  one  that  died,  were  retained  by  the 
executor  until  they  were  emancipated  by 
the  results  of  the  war. 

The  cause  came  on  to  be  heard  on  tke 
29th  of  November  1867 ;  when  the  court  hdd, 
that  the  executor  should  be  char|r«d  witb 
the  sum  for  which  the  said  fonr  slaves  were 
sold  on  the  22nd  of  November  18S9:  and 
made  a  decree  against  the  executor  and  his 
sureties,  in  favor  of  the  respective  plaiotift 
and  a  trustee  of  the  legatees  of  one-fifth  of 
the  estate,  for  the  amount  appearing  doe  to 
them  by  the  report.  And  directed  the  exec- 
utor to  render  a  further  account. 

Robert  J.  Boaz  having  died,  his  adminis- 
trator applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Bocock,  for  the  appellant. 

J.  Alfred  Jones  and  Kirkpatrick  A  Black- 
ford, for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

385  *The  court   is  of  opinion   that  the 
circuit  court   did  not  err   *4n  holding 

the  executor  chargeable  with  the  value  of 
the  slaves,  John,  Frederick,  Polly  and  SaDv, 
and    with   interest  thereon."      It    was  the 

?lain  duty  of  the  executor  to  sell  thea. 
*he  iirst  clause  of  the  will  expressly  de- 
clares, that  "After  my  death,  as  soon  at 
convenient,  I  desire  my  executor  to  adver 
tise  and  sell  my  whole  estate,  both  real  anfl 
personal,  on  such  reasonable  credit  as  he 
may  think  best  for  the  interest  of  my  esr 
tate,  and  out  of  the  proceeds  of  sach  he  fuj 
all  my  just  debts  and  funeral  e.xpensc&.'* 
Accordingly,  very  soon  after  the  probate 
of  the  will  and  the  qualification  of  the  ex- 
ecutor, and  during  the  same  month,  to  wit: 
on  the  22d  day  of  November  1859  he  sold  the 
slaves  at  public  auction  on  a  credit  of  sii 
months,  when  Emmett  D.  Boaz,  residittir 
in  the  state  of  Missouri,  one  of  the  sosit 
and  five  residuary  devisees  and  legatees  of 
the  testator,  and  also  testamentary  guardiaa 
of  the  children  of  David   Boaz,    a  deceased 
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son  of  said  testator,   the  said  children,  also 
residing*  in  the  said  state,  became  the  pur- 
chaser  of    the    said     slaves,    through    the 
agency  of  the  said  executor,  at   the  price  of 
|4,955.     It  was  the  plain  duty  of   the  execu- 
tor to  demand   and    take  of  the   purchaser 
bond    with  .  good   surety    for   the  purchase 
money.     That  the   purchaser  was  a  man  of 
ample  means,  if  he  really    was  so  (though 
that  fact  does  not  appear  from  the  record), 
makes  no  difference.     It  would  make  none 
if  the  purchaser  had  resided  in  the  state  of 
Virginia.     It  is  always  the  duty   of  a  per- 
sonal  representative    to  demand   and   take 
good  security  of  every  purchaser  on  credit 
of  property  of  the  decedent,    wherever  the 
purchaser  may   reside,    and    whatever   may 
be  his  pecuniary  circumstances.     That   the 
purchaser   resides   abroad,    if   it   be   not  a 
reason    for    increased     strictness     in    this 
respect,  is  certainly  no  reason  for  the 
386    *contrary.     When   therefore  the  pur- 
chaser in   this  case  failed  to  comply 
with  the  terms  of  sale,  by  giving  bond  with 
good  security  for  the  purchase  money,  in  a 
reasonable  time   after  the  sale,   it  was  the 
plain    duty   of   the   executor  to   resell    the 
slaves  at  the  risk  and  loss  of  the  purchaser. 
Had  he  performed  this  plain  duty  the  estate 
would  have  sustained   no  loss  by   the  trans- 
action,   but   would   have   realized   the  full 
market  value  of  the  slaves  at  that  time. 
Suppose  the  executor,    though   required  by 
the  will  to  sell    the   testator's  whole  estate 
as  soon  as  convenient  after  his  death,  had 
not  sold  the  slaves  at  all,  but  retained  them 
as  his  testator's  estate,    until  the3'  perished 
in  his  hands  by  the  result  of  the  war,  would 
be  not  have  been  clearly  liable  to  the  estate 
for  their  value  at  the  time  when  they  ought 
to  have  been  sold?    Was  not   that  in  effect 
the    very   course    which    he    pursued?     To 
retain  and   hold   the   slaves  themselves  as 
security,  in  lieu  of  that  which  the  law  made 
it  hia  duty  to  demand   and  receive,   was  no 
ieg'al    equivalent   therefor.     Slaves  were    a 
precarious  security  at  best,    and   especially 
at  that  time.    They   were  always  liable  to 
loBB  by  sickness,    death  and  running  away, 
and  their  intrinsic  value  daily  diminished, 
nntil,  in  consequence  of  the  late  war,  it  was 
wholly  destroyed.    In  that  way  the  value  of 
these  slaves  was  destroyed,   and  the  loss  of 
that  value  has   thus   plainly   resulted  from 
the  neglect  of  the   executor.     His   liability 
to  indemnify  against    the   consequences  of 
that  loss  such   of   the    legatees   as   had   no 
agrency  in  bringing  it  about  cannot  be  de- 
nied.   That  he  was  influenced  by  kind  and 
humane  feelings  in  what  he  did  cannot  alter 
the  case.     It  may    excite  our  sympathy    for 
him,  and  our  regret  at  his  loss,  but  right  and 
justice  must  still    be  done    by   us,    and  we 
muat  administer  the   law   as  it  is  written. 
Men  may  do  what   they   please  with 
d8T    their  *own,    and  may  justly  be  com- 
mended for  their  liberality  in  so  deal- 
ingr*     ^^^  when  they    undertake  to  execute 
a  fiduciary  trust  for  others,   and  especially 
infants   and  others  under  disability,    they 
muat  take  care  to  proceed  according  to  the 
rules  of  law  and  equity.     It  can  require  no 


citation  of  authority  to  sustain  these  priu- 
ciples  with  which  we  are  all  familiar. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  *4n  fixing  the  value 
of  said  slaves  at  the  price  at  which  they 
were  sold  at  the  executor's  sale,  instead  of 
the  sums  at  which  they  were  appraised  at 
the  appraisement  the  day  before."  The 
presumption  is,  that  they  were  sold  for  no 
more  than  their  market  value,  and  that  if 
they  had  been  resold  at  the  loss  and  risk  of 
the  purchaser,  on  his  failure  to  comply 
with  the  terms  of  sale,  they  would  have 
brought  the  same,  or  nearly  the  same,  price ; 
and  at  all  events  the  loss  would  have  been 
made  good  by  the  first  purchaser. 

The  court  is  further  of  opinion  that  the 
court  did  not  err  *'in  decreeing  payment  of 
the  shares  of  the  minor  plaintiffs  directly 
to  them,  instead  of  to  their  guardians.'^ 
The  effect  and  object  of  the  decree,  which 
is  merely  interlocutory,  was  to  settle  the 
rights  of  the  parties,  or  some  of  them.  Of 
course  the  money  will  not  be  paid  into  the 
hands  of  infants;  and  the  court  below  caf:^ 
yet  make  any  order  on  that  subject  which 
may  be  necessary  to  ensure  the  payment  of 
the  money  into  proper  hands.  If  the  appel- 
lant has  any  interest  in  that  question,  he 
might  have  guarded  his  interest  by  a  prop.er 
motion  to  the  court  below  before  he  brought 
the  cause  here,  and  he  may  guard  it  by  such 
a  motion  after  the  cause  goes  back. 

This  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  court  below,  and 
that  it  ought  to  be  affirmed. 

Decree  affirmed. 


388 


*Waltertv.  Hill  &  ait. 


Marcb  Term  1876,  Richmond. 
I.  Salt  Setting  Aside  Decree  of  County  Court.— L  dleff 
in  1803.    By  his  will  he  srave  to  the  children  of  a 

I 

deceased  daughter  £,  all  infants,  to  two  married 
dauffhters,  to  one  not  married,  and  to  a  son.  the 
residuum  of  his  estate  ;  and  appointed  K  his  exec- 
utor and  trustee,  to  hold  the  same  for  the  separate 
ose,  &c.,  of  his  daughters,  and  after  their  death  to 
their  respective  children.  In  1888  K  ^led  a  bill  in 
the  county  court,  alleging  he  had  bought  of  L,  in 
his  lifetime,  a  tract  of  land  called  T,  and  had  paid 
him  the  price,  and  was  put  in  possession,  but  the 
title  was  not  made ;  and  he  asked  for  a  convey- 
ance. With  the  bill  he  filed  a  paper  signed  by  the 
widow  and  three  daughters  of  L  and  their  hus- 
bands, by  which  they  express  the  wish  that  a  deed 
for  the  land  may  be  made  to  K.  When  the  bill  was 
filed,  an  answer  was  filed  for  the  parties  who  had 
signed  the  paper,  and  by  a  guardian  ad  lUem  for  the 
infants.  And  at  the  same  time  a  decree  was  made 
appointing  a  commissioner  to  convey  the  tract  of 
land  to  K.  At  another  term  the  decree  was 
amended,  and  the  commissioner  was  directed  to 
convey  also  to  K  a  small  tract  adjoining  T.  with  a  ' 
mill  on  it  The  commissioner  died  without  con- 
veying the  land  to  K  ;  and  K  sold  it  to  W,  but  had 
made  no  deed.  In  18(10  the  six  infant  children  of 
E.  and  the  two  married  daughters,  filed  their  bill 
against  K  and  W.  to  set  aside  the  decree  of  the 
county  court  and  recover  the  land.    They  alleged 
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that  there  was  no  written  contract  between  L  and 
K :  that  K  had  not  paid  a  dollar  for  it :  that  they 
knew  nothing*  of  the  suit  and  were  not  parties  to  it, 
and  it  was  not  binding  on  them.  K  answered,  ad- 
mittinfiT  he  had  not  paid  any  part  of  the  price  to  L  : 
but  their  contract  was,  that  he  was  to  be  executor 
of  L,  and  apply  the  price  in  the  course  of  adminis- 
tration. W  said  he  bought  and  paid,  with  no  knowl- 
edge of  any  act  or  conduct  of  K  which  would 
defeat  his  title.  The  decree  of  the  county  court  was 
held  to  be  void  and  of  no  effect  as  against  the 
plaintiffs.  K  was  removed  from  the  trust,  and 
another  trustee  appointed,  who  was  decreed  to 
hold  the  land  under  the  same  title  and  the  same 
rlfirht  prescribed  by  the  will  of  L  ;  and  the  decree 
was  affirmed  by  this  court 

389  *William  Lyon,  of  the  county  of 
Pittsylvania,  died  in  1863,  and  his 
will  was  duly  admitted  to  probate  in  the 
county  court  of  that  county.  By  his  will 
he  provided  that  his  property  should  be 
equally  divided  among  his  children  then 
living,  and  the  descendants  of  such  as  were 
dead,  the  descendants  to  take  their  parents' 
share;  and  all  his  children,  except  his  son 
William,  were  to  have  but  a  life-interest  in 
the  property  given  them,  and  at  their  death 
the  same  to  go  to  all  their  children  living 
at  their  respective  deaths.  He  directed  that 
what  was  called  his  Thomas  tract,  contain- 
ing about  two  hundred  and  seventy-five 
acres,  should  be  valued  by  two  neighbors, 
and  that  his  son  William  should  take  it  at 
said  valuation,  as  a  part  of  his  share  of  tes- 
tator's estate.  And  he  directed  that  all  the 
property  of  every  description,  given  to  his 
daughters  and  to  his  son  James,  should  be 
vested  in  Witcher  W.  Keen,  as  trustee,  to 
hold  the  same  for  the  sole  and  separate  use 
of  his  daughters,  free  from  the  debts  of 
their  respective  husbands,  and  after  their 
deaths  to  go  to  their  children.  And  he  ap- 
pointed said  Keen  his  executor;  who  quali- 
fied as  such.  The  will  bears  date  July  7th, 
1859. 

William  I^yon  died  in  the  lifetime  of  his 
father;  and  the  controversy  in  this  case  re- 
lates to  the  Thomas  tract  of  land  devised  to 
him. 

On  the  16th  of  November  1863  W.  W.  Keen 
presented  his  bill  to  the  county  court  of 
Pittsylvania,  in  which  he  says,  that  several 
years  before  that  time  he  purchased  of  Wil- 
liam I^yon  a  tract  of  land  in  the  county  of 
Pittsylvania,  with  a  mill  thereon,  known 
as  a  part  of  the  Thomas  tract,  containing 
by  estimation  two  hundred  and  seventy-four 
acres :  that  he  paid  to  I^yon  the  full  amount 
of  the  purchase  money  for  said  land,  and  took 
possession  thereof;  that  Lryon  after- 
390  wards  *died  without  conveying  plain- 
tiff the  land,  leaving  a  widow  and 
children  and  grandchildren,  the  children  of 
a  daughter  Elizabeth  Hill,  who  was  dead, 
the  grandchildren  being  infants.  He  says 
that  the  adult  parties  are  willing  to  make 
title  to  said  lands,  but  the  infant  parties 
are  incapable;  and  making  the  widow,  the 
daughters  and  their  husbands,  and  the  in- 
fant children  by  name,  parties,  he  calls 
upon   them    to  answer;  and  prays  that  the 


title  to  said  land  may  be  made  to  him,  asd 
for  general  relief. 

The  plaintiff  filed  with  his  bill  a  paper 
dated  October  9th,  1863,  signed  by  the 
widow,  James  Lryon,  the  two  married 
daughters  and  their  husbands,  and  an  un- 
married daughter,  in  which  they  say— We 
the  widow  and  heirs  at  law  of  Wm.  Ljoo, 
deceased,  of  Pittsylvania  county,  are  desir- 
ous that  the  title  to  a  mill  and  a  tract  of 
land  called  the  Thomas  tract,  which  wen 
sold  in  the  lifetime  of  said  Wm.  Ljoo, 
should  be  made  good  to  W.  W.  Keen,  wbo 
purchased  said  mill  and  land  of  said  Ljoa 
in  his  lifetime,  and  received  posseasian 
thereof,  but  no  conveyance,  do  hereby  as- 
thorize  and  request  the  court  to  make  socfa 
decree  as  will  complete  the  contract  and 
make  the  title  good  to  W.  W.  Keen. 

At  the  same  time  that  the  bill  was  pre- 
sented, a  paper  purporting  to  be  the  answer 
of  the  same  parties  who  had  signed  the 
above  paper,  was  also  filed,  in  which  they 
say  they  admit  the  allegations  of  the  biK  to 
be  true,  and  they  are  willing  that  their  in- 
terests in  the  land  in  the  bill  menttooed 
shall  be  conveyed  to  the  plaintiff:  And  stiD 
at  the  same  time,  on  motion  of  the  plaintifi, 
a  guardian  ad  litem  was  appointed  for  the 
infant  defendants,  and  an  answer  by  their 
guardian  ad  litem  was  filed  for  them,  is 
which  they  say — they  have  no  donbt  of  the 
truth  of  the  facts  in  said  bilL  vA 
301  submit  *their  rights  to  be  disposed 
of  as  may  be  proper  and  legal. 

On  the  same  16th  of  November  1862,  tbe 
cause  came  on  to  be  heard  upon  the  bill, 
answers  and  exhibits,  when  it  was  decreed 
that  James  M.  Williams  do,  by  proper  deed 
with  special  warranty,  convey  the  land  xa 
the  proceedings  mentioned  as  part  ol  tbe 
Thomas  tract,  with  the  mill  thereon,  to  tbe 
plaintiff. 

And  at  another  day,  viz :  on  the  19tli  of 
September  1864,  the  cause  came  on  npoo 
the  papers  formerly  read,  and  upon  the  ap- 
plication of  the  parties  to  correct  the  decree 
pronounced  at  the  November  term  1863;  and 
it  being  agreed  (as  the  decree  states)  that 
the  Thomas  tract  of  land  in  the  bill  men- 
tioned contains  two  hundred  and  seventy 
four  acres,  and  is  separate  from  a  tract  of 
twenty  acres  with  mill  thereon«  which  «» 
held  by  William  I^yon  deceased  and  James 
H.  Howerton,  the  court  doth  alter  aad 
amend  said  former  decree,  and  decree  tint 
James  M.  Williams,  instead  of  execntinf 
said  decree,  do,  by  proper  deed  with  spedii 
warranty,  convey  to  W.  W.  Keen  the  inter- 
est of  the  said  William  I^yon  deceased  is 
the  said  tract  of  two  hundred  and  seventh- 
four  acres,  a  plat  of  which,  &c.,  and  alts 
the  interest  of  the  said  William  Lyon  in  tte 
tract  of  twenty  acres,  with  mill  thereon. 

In  February  1869  the  six  infant  childicB 
of  Elizabeth  Hill  deceased,  and  thetwonaa^ 
ried  daughters  of  William  Lyon  deceased, 
by  Mrs.  Ellen  H.  Lyon,  their  next  friend, 
and  Mrs.  Carter,  the  unmarried  danxhter* 
instituted  their  suit  in  equity  in  the  cifcnil 
court  of  Pittsylvania  county,  ai^nst  W.  W. 
Keen  in  his  own  rig-ht  and  as  trnatee.  A&« 
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under  the  will  of  William  I^yon  deceased, 
A.  G.  Walters,  James  Lyon,  and  the  hus- 
bands of  the  married  plaintiffs.  After  re- 
ferring to  the  will  of  William  Lyon, 
392  and  the  death  of  his  son  *  William  in 
his  lifetime,  they  claim  that  they  are 
entitled  to  the  land  devised  to  him  as  a  part 
of  the  residuary  estate  of  the  testator  Wil- 
liam L/yon.  They  refer  to  the  suit  brouj^ht 
by  Keen,  and  exhibit  a  copy  of  the  record. 
They  charizre  that  Keen  never  paid  one  cent 
of  said  land  to  said  I#yon  in  his  lifetime, 
or  to  any  other  person  at  any  time,  and  that 
he  is  largely  indebted  to  his  testator's  estate 
as  executor.  They  charfi^e  that  they  were 
QO  parties  to  the  suit.  The  married  daugh- 
ters say  they  have  no  recollection  of  signing 
the  paper  exhibited  with  Keen's  bill,  but 
may  have  done  so  at  the  request  of  Keen, 
in  whom  at  the  time  they  placed  great  con- 
fidence, he  being  the  executor  appointed  by 
their  father.  But  if  they  signed  it,  they 
were  at  the  time  married  women,   and  they 

I      are  not    bound    by   any   admissions  in    it. 

'  The  plaintiffs  further  charge  that  no  written 
contract  was  made  between  Keen  and  Wil- 
liam Lyon  for  said  land,  and  no  money  paid 
by  Keen.  They  are  informed  that  Keen 
has  contracted  to  sell  said  land  to  A.  G. 
Walters,  but  no  deed  has  been  made  by 
Keen  to  Walters;  they  do  not  know  whether 
a  deed  was  made  by  Williams  to  Keen. 

The  prayer  of  the  bill  is,  that  the  decree 
of  the  county  court  may  be  set  aside  and 
annulled;  that  Keen  may  be  removed  as 
trustee  under  the  will  of  said  William  Lyon ; 
for  a  sale  of  the  land  for  partition  among 
the  residuary  devisees;  and  for  general  re- 
lief. 

At  the  October  term  1869  of  the  court, 
Walters  demurred  to  the  bill  on  the  ground 
of  multifariousness,  and  because  the  bill 
does  not  charge  fraud  in  procuring  the  de- 
cree of  the  county  court,  and  does  not  show 
any  ground  on  which  the  court  could  set 
aside  the  proceedings  and  decree  of  the  said 
county  court. 

Keen  answered  the  bill.  He  says 
303  he  purchased  said  *land  from  Wm. 
Lyon  some  time  before  his  death, 
with  the  understanding  that  he  was  to  be 
Lyon's  executor,  and  as  such  would  apply 
the  purchase  money  of  said  land  ( which  it 
was  agreed  should  remain  in  his  hands, )  to 
the  payment  of  whatever  claims  might  be 
found  outstanding  against  said  Lyon's  es- 
tate ;  and  under  this  agreement  and  under- 
standing, the  said  Lyon  in  his  lifetime  put 
him.  Keen,  in  full  possession  of  said  land. 
He  admits  there  was  no  written  contract 
between  him  and  said  Lyon  for  the  said 
land,  and  that  he  did  not  pay  to  Lyon  in 
his  lifetime  any  part  of  the  purchase  money, 
as  under  the  contract  of  sale  he  was  not  to 
pay  the  money  to  him  in  his  lifetime,  but 
was  to  apply  it  after  his  death  to  the  benefit 
of  his  estate ;  and  he  has  not  since  his  death 
paid  the  legatees.  He  admits  he  sold  the 
land  to  C.  G.  Holland,  who  ordered  a  deed 
to  be  made  to  A.  G.  Walters.  He  denies 
that  he,  as  executor,  is  largely  indebted  to 
the  estate  of  his  testator,   or  is  in  fact  in- 


debted to  said  estate  at  all,  except  for  such 
portions  of  the  purchase  money  for  said 
land  as  may  still  be  due.  He  denies  the 
allegations  of  the  plaintiffs,  both  adults 
and  infants,  that  they  were  not  parties  to 
the  suit  in  the  county  court,  and  he  denies 
that  there  was  any  fraud  in  obtaining  the 
decree  in  that  case ;  and  he  insists  the  adult 
parties  are  bound  by  the  paper  they  signed ; 
which  they  signed  freely  and  with  full 
knowledge  of  its  contents. 

The  court  overruled  the  demurrer  of  Wal- 
ters to  the  bill;  and  he  thereupon  filed  bis 
answer.  He  insists  that  the  proceedings  in 
the  suit  brought  by  Keen  are  valid ;  that  no 
fraud  is  charged ;  and  certainly  the  decree 
was  not  procured  by  any  fraud  of  which  he, 
Walters,  had  knowledge.  He  does  not  know 
whether  Williams  executed  the  deed  to 
Keen ;  but  insists  that  so  far  as  the  title 
or  rights  of  Keen  and   those  claiming 

394  *'under  him  are  concerned,  the  fact  4s 
immaterial ;  as  a  court  of  equity  will 

regard  that  as  done  which  ought  to  haye 
been  done  by  said  commissioner.  That 
Keen  sold  the  land  to  Holland  for  full  value, 
and  Holland  transferred  his  purchase  to  re- 
spondent for  full  value.  It  was  true  that 
Keen  had  not  conveyed  the  land  to  respond- 
ent, but  the  only  reason  for  that  was,  that 
Williams,  the  commissioner,  appointed  to 
make  the  deed  to  Keen,  died  in  1864,  and  it 
was  supposed  that  Keen's  deed  to  respondent 
would  not  be  good  until  a  new  commissioner 
was  appointed;  and  the  matter  passed  by 
from  neglect. 

There  was  evidence  taken  in  the  cause 
which  showed  that  Keen  had  a  very  large 
property  in  his  possession  during  the  war, 
and  was  in  good  credit;  but  he  was  largely 
indebted,  he  having  become  a  bankrupt  in 
1867  or  1868,  when  his  debts  amounted  to 
between  four  and  five  hundred  thousand 
dollars. 

The  cause  came  on  to  be  heard  on  the 
5th  of  June  1871,  when  the  court  being  of 
opinion  that  the  decree  of  the  county  court 
of  Pittsylvania  in  the  bill  and  proceedings 
mentioned  was  obtained  in  fraud  of  the 
rights  of  the  plaintiffs,  decreed  the  same  to 
be  void  and  of  no  effect  as  to  them ;  and  it 
was  further  decreed  that  the  powers  of 
Keen  as  trustee,  under  the  will  of  William 
Lyon,  should  be  revoked,  and  he  should  be 
removed  from  his  trust,  and  Joseph  D.  Blair 
appointed  in  his  place;  that  the  infant 
plaintiffs,  and  said  Blair  as  trustee,  were 
entitled  to  hold  the  land  under  the  same 
title  and  in  the  same  right  prescribed  by 
the  will  of  William  Lyon ;  and  it  being  ad- 
mitted by  all  the  parties  in  interest  that  the 
said  land  could  not  be  conveniently  divided 
in  kind,  the  said  Blair  was  appointed  a 
commissioner  to  sell  the  same  in  the  manner 
and  on  the  terms  stated  in  the  decree. 

395  From   this  decree  *Walters  applied  to 
this  court  for  an  appeal ;  which  was 

allowed. 

Robertson  &  Green  and  Jones  &  Bouldin, 
^for  the  appellant. 
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Tredway,  E.  K.  Bouldin  and  W.  W.  Henry, 
for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

WtUi«xn  lyyon  departed  this  life  in  March 
1863.     Previous  to  his  death  he  made  and 

?ublished  his  will,  bearing  date  the  7th  of 
uly  1859;  by  which  he  bequeathed  to  the 
children  of  his  deceased  daughter  Elizabeth 
Hill,  all  of  them  infants,  and  his  three  liv- 
inft  daughters,  and  his  son  James,  the 
whole  residuum  of  his  estate;  and  appointed 
Witcher  W.  Keen  his  executor.  All  the 
property  given  to  his  daughters  and  to  his 
son  James  by  his  will  he  vested  in  said 
Witcher  W.  Keen  as  trustee,  to  hold  the 
same  for  the  sole  and  separate  use  of  his 
said  daughters,  free  from  the  debts  of  their 
respective  husbands,  and  after  their  deaths 
to  go  to  their  respective  children,  as  he  had 
before  directed.  The  bequest  to  his  son 
James  was  made  to  him  for  life,  remainder 
to  his  children  by  the  woman  Jane,  to  the 
exclusion  of  any  children  he  has  by  any 
other  person.  The  children  of  Elizabeth 
Hill  were  to  get  one  hundred  dollars  less 
than  a  child's  part,  and  his  son  James  was 
to  get  one  hundred  dollars  less  than  a  child's 
part ;  and  none  of  the  other  children  to  ac- 
count for  any  advancements  theretofore 
made. 

The  tract  of  land  which  he  calls  his 
Thomas  tract,  containing  about  two 
306  hundred  and  seventy-five  acres,  *he 
directed  to  be  valued  by  two  neigh- 
bors, and  to  be  taken  by  his  son  William  at 
valuation,  and  to  be  accounted  for  by  him 
in  the  equal  division.  William  died  before 
the  testator,  unmarried  and  without  issue; 
by  reason  whereof  this  devise  to  him  lapsed 
into  the  residuum.  This  controversy  is  in 
relation  to  that  tract  of  land. 

W.  W.  Keen,  the  executor  and  trustee, 
claimed  to  have  purchased  it  from  the  tes- 
tator in  his  lifetime ;  and  after  his  death  he 
filed  his  bill  in  chancery  in  the  county 
court  of  Pittsylvania,  on  the  16th  day  of 
November  1863,  against  the  widow  and  de- 
visees and  legatees  of  William  I^yon  de- 
ceased; alleging  that  he  had  purchased  the 
said  tract  of  land  of  the  decedent  in  his 
lifetime,  had  paid  him  the  full  amount  of 
the  purchase  money,  and  had  taken  posses- 
sion of  it  under  his  purchase;  that  said 
Lyon  had  departed  this  life  without  convey- 
ing him  the  title;  and  he  prays  that  the 
title  may  be  conveyed  to  him.  On  the  same 
day,  November  16th,  1863,  a  decree  was  pro- 
nounced in  the  cause,  that  .Tames  M.  Wil- 
liams, who  was  appointed  a  commissioner 
for  the  purpose,  do,  by  proper  deed  with 
special  warranty,  convey  the  land  in  the 
proceedings  mentioned,  as  part  of  the 
Thomas  tract,  with  the  mill  thereon,  to 
the  plaintiff.  And  on  the  19th  day  of  Sep- 
tember 1864  an  amended  decree  was  entered, 
correcting  the  foregoing  decree  as  to  the 
description  of  the  land  to  be  conveyed ;  de- 
scribing it  as  the  interest  of  said  Lyon  in 
the  said  tract  of  two   hundred  and  seventy- 


four  acres,  and  also  directing  a  convejance 
of  his  interest  in  a  tract  of  twenty  acRs 
with  mill  thereon,  which,  in  fact«  had  not 
been  claimed  by  the  bill.  No  coavcjisce 
was  ever  made 

On  the  5th  of  April  1869,  Marr  Ann  Hill 
&  als.,  infant  children  of  Eliabetk 
397  Hill,  who  sue  by  their  *ncxt  friend, 
Ellen  H.  Lyon,  and  Marv  W.  Howcr- 
ton  and  Nancy  Howerton  being  femes  covert, 
holding  separate  property,  who  sae  by  their 
next  friend,  Ellen  H.  Lyon,  whose  hn- 
bands,  William  H.  Howerton  and  James  H. 
Howerton,  are  made  defendants,  and  Mar- 
tha Carter,  daughters  of  said  decedent,  filed 
their  bill  in  chancery  in  the  circnit  ooart  ol  '| 
Pittsylvania  county  against  W.  W.  Keen  is 
his  own  right,  and  as  executor  of  Williaa 
Lyon,  and  trustee  as  hereinbefore  described, 
and  others,  in  which  they  allege  the  sait 
brought  by  said  Keen  in  the  ooonty  court 
and  the  decree  in  his  favor  for  the  comrtj- 
ance  of  title,  which  they  are  informed  has 
never  been  made.  They  charge  that  said 
decree  was  made  upon  an  alleged  agreemest 
of  purchase  by  said  Keen,  and  an  allegatiaB 
that  he  had  paid  the  whole  of  the  povcbaae 
money.  They  expressly  charure  that  nid 
Keen  never  paid  one  cent  of  pttrchaae  nooc^ 
to  the  said  Lyon  in  his  lifetime,  or  to  m 
other  person  at  any  time,  and  that  be  ts 
largely  indebted  to  his  testator's  estate  as 
executor ;  and  they  further  charge  that  thej 
were  not  parties  to  said  suit.  The  inful 
children  of  Elizabeth  Hill,  by  their  ncit 
friend,  charge  that  they  were  never  made 
parties  to  said  suit,  and  are  not  boemd  bj 
the  decree ;  and  they  charge  that  there  nerer 
was  any  contract  in  writing  between  tbe  said 
William  Lyon  in  his  lifetime  and  tbe  aud 
Keen  for  the  sale  and  purchase  of  said  lanl 

The  appellants  claim  the  right  to  hold  tbe 
land  by  virtue  of  that  decree  in  favor  of  W. 
W.  Keen.  If  the  appellees  were  not  paitici 
to  that  suit  as  they  allege,  or  if  said  dccne 
was  fraudulently  procured,  which  thoogh 
not  expressly  charged,  if  the  facts  alleged 
be  true,  is  established,  said  decree  is  sot 
binding  on  them,  and  can  confer  no  rights 
upon     Keen,    or    those    who    claim   ooder 

him. 
308  *There  appears  to  have  been  oo  {KO* 
cess  against  them.  There  is,  with  the 
papers  in  the  cause,  a  paper  which  profesMS 
to  be  the  answer  of  the  defendants  oamel 
But  it  is  not  signed  by  either  of  them,  ar 
by  anybody  for  them,  and  two  of  thes* 
William  H.  and  James  H.  Howerton,  who 
are  made  defendants  in  this  snit,  svcsr 
that  they  never  authorized  any  one  to  fist 
in  their  appearance,  or  to  answer  for  tiieo. 
and  that  they  did  not  know  of  the  sait 
And  the  others  who  are  plaintiffs  in  this 
suit  aver  that  they  were  not  parties  to  that 
suit,  and  thus  is  the  onus  thrown  upon  the 
appellants,  to  show  that  they  were,  in  order 
to  bind  them  by  the  decree. 

It  should  appear  from  the  record  itsdf 
that  they  were  before  the  coort.  There  is 
nothing  to  show  it  unless  the  paper  retated 
to  is  their  answer,  and  was  filed  as  such  tff 
their   agency,  or   at  least  with  their  hnovl- 
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edfi^e  and  consent.  That  does  not  appear. 
How  it  i^i'ot  amongst  the  papers  is  not  shown. 
It  mig-ht  have  been  put  there  by  the  plaintiff 
himself  without  their  knowledge  or  consent. 
There  is  nothing  to  show  that  any  one  of 
them  had  any  connection  with  it  or  any 
knowledge  of  it.  Unless  it  was  their  act, 
or  done  with  their  consent  or  authority,  it 
is  not  binding  on  them,  nor  shows  an  ap- 
pearance on  their  behalf,  or  that  they  were 
before  the  court. 

The  circumstances  attending  the  procure- 
ment of  said  decree  tend  strongly  to  nega- 
tive any  equity  in  the  plaintiff  in  that  suit, 
and  are  so  indicative  of  fraud  in  the  pro- 
curement of  the  decree  as  would  disincline 
a  court  of  equity  to  give  it  effect. 

What  were  the  relations  of  these  parties? 

On   one    side   they    were  married    women, 

daughters   of  the   testator,    who  had  a  life 

interest,   and   their  children,    who  had  the 

remainder  thereof,  a  son  of  the  testa- 

399  tor,  who  *was  not  sui  juris  as  to  this 
property,  who  had  a  life  interest,  and 

his  children  who  were  entitled  to  his  inter- 
est in  remainder,  and  the  infant  children 
of  a  deceased  daughter  of  the  testator.  On 
the  other  side  was  the  plaintiff,  who  was 
the  executor  of  the  testator,  and  who  was 
constituted  trustee  by  the  testator's  will  for 
his  said  married  daughters  and  his  son  and 
their  children,  who  was  seeking  to  acquire 
title  in  his  own  name  and  for  his  own  ben- 
efit of  property,  which  had  been  intrusted 
to  him  for  their  benefit.  His  relation  to  the 
widow  of  the  testator  and  his  children  and 
grandchildren  was  a  relation  of  confidence. 
Holding  this  relation  of  confidence  not 
long  after  the  death  of  the  testator,  flagrante 
bello,  he  has  a  paper  prepared,  to  which  he 
obtains  the  signatures  of  the  widow  and 
her  children,  in  which  they  are  made  to 
acknowledge  the  sale  of  the  land  in  question 
to  him  by  the  testator  in  his  lifetime,  of 
which  he  received  possession,  but  no  con- 
veyance, and  authorizing  and  requesting 
the  court  to  make  such  decree  as  will  com- 
plete the  contract  and  make  good  the  title 
to  him.  This  paper  is  dated  October  9. 1863, 
and  is  not  addressed  to  any  court,  no  suit 
being  then  pending.  But  armed  with  this 
paper,  on  the  16th  of  November  following 
he  institutes  his  said  suit  in  the  county 
court  of  Pittsylvania  county,  files  his  bill, 
and  on  the  same  day  obtains  the  decree 
aforesaid,  which,  nearly  a  year  afterwards, 
he  has  amended  as  hereinbefore  described. 
He  does  not  set  out  in  his  bill  any  contract 
of  purchase ;  he  merely  alleges  that  he  pur- 
chased the  land  in  the  lifetime  of  his  testa- 
tor, and  paid  the  full  amount  of  the  purchase 
money.  Nor  does  it  appear  io  any  part  of 
the  record  of  that  suit,  or  this,  what  price 
he  was  to   pay   for   the  land.     But  it 

400  does  appear  now,  that  the  ^allegation 
of  his  bill  that  he  had  paid  the  whole 

amount  of  purchase  money  was  untrue,  and 
that  he  had  not  in  fact  paid  one  dollar 
thereof. 

If  he  had  disclosed  the  truth  in  his  bill, 
which,  in  the  relation  he  stood  to  the  par- 
ties, he  had  no  right  to  suppress,  much  less 


to  misrepresent,  he  must  utterly  have  failed 
to  have  obtained  the  decree  which  was  en- 
tered. It  was  consequently  procured  by  a 
deception  practised  upon  the  court — a  repre- 
sentation which  he  now  virtually  admits, 
in  his  answer  to  the  bill  in  this  suit,  was 
not  true. 

There  was  no  evidence  before  the  court 
of  the  alleged  purchase  except  the  paper 
above  referred  to.  And  that  is  not  entitled 
to  the  weight  of  evidence.  It  was,  in  fact, 
but  a  certificate  of  what  they  had  been  in- 
formed of  by  Keen  himself;  for  they  do  not 
appear  to  have  had  knowledge  of  it  them- 
selves, and  evidently  relied  upon  his  repre- 
sentation, and  were  influenced  by  the 
relation  of  confidence  which  subsisted  be- 
tween them  to  sign  the  paper.  Surely  such 
an  acknowledgment  could  not  divest  married 
women  of  their  estate  in  land,  of  which, 
under  the  statute,  they  can  only  be  divested 
upon  privy  examination  properly  certified, 
and  it  could  not  divest  their  children  of 
their  interest,  nor  the  infant  children  of 
Mrs.  Hill,  who  were  not  parties  to  it. 

The  whole  procedure,  instituting  the  suit 
flagrante  bello  in  the  county  court,  to  ac- 
quire a  transfer  to  him  of  the  rights  of 
infants  and  married  women,  which  he  held 
in  trust  for  them  when  their  husbands  were 
soldiers  in  the  army,  upon  testimony  pro- 
cured through  the  influence  of  confidential 
relations,  upon  the  mere  allegation  that  he 
had  purchased  the  land,  without  setting 
out  the  contract  or  the  price  he  was  to 
401  pay  for  it,  *and  upon  the  false  allega- 
tion that  he  had  paid  the  full  amount 
of  the  purchase  money,  when,  in  fact,  he 
had  not  paid  one  dollar,  shows  so  conclu- 
sively the  fraudulent  procurement  of  said 
decree,  that  it  would  be  rendered  null  and 
void  if  all  the  parties  had  been  before  the 
court,  which  it  seems  was  not  the  case. 

The  court  does  not  therefore  regard  said 
decree  of  the  county  court  as  interposing 
any  barrier  to  the  relief  which  the  plaintiffs 
in  this  suit  seek  to  obtain.  And  upon  the 
merits,  the  court  is  of  opinion  that  the  dev- 
isees and  legatees  are  entitled  to  have  the 
land  in  question  embraced  in  the  partition 
and  distribution  of  the  estate  of  their  testa- 
tor, the  evidence  being  insufiicient  to  es- 
tablish such  a  contract  of  sale  by  the  testator 
in  his  lifetime  to  W.  W.  Keen,  and  such  a 
performance  on  his  part  as  would  entitle 
him  to  a  decree  of  specific  performance. 

The  court  is  further  of  opinion  that  the 
appellant,  A.  G.  Walters,  having  purchased 
from  one  who  had  no  valid  title,  cannot  hold 
it  against  parties  whose  title  is  good  in  law 
and  equity,  and  of  which  they  have  never 
been  lawfully  divested.  And  if  the  decree 
in  favor  of  his  grantor  was  invalid,  he  was 
not  invested  with  the  legal  title,  and  his 
equity  could  not  prevail  over  the  prior  equity 
of  the  appellees,  upon  the  authority  of 
Briscoe  v.  Ash  by  &  als.,  24  Gratt.  454. 

The  court  is  also  of  opinion  that  the  de- 
murrer to  the  plaintiff's  bill,  on  the  ground 
of  multifariousness,  was  properly  overruled. 
Before  the  Code  of  1849,  courts  of  equity 
could  pass  on  all  equitable  questions  arising 
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in  cases  of  partition.     And  they  may  now 
take    cognizance,   under   the    provisions  of 
the  Code,  of  all  questions  of   law  affecting: 
the  legal  title  that   may   arise   in  such  pro- 
ceeding. 
402        *The  court  is  also  of  opinion  that  it 
was  not  error  to  remove  W.  W.  Keen 
as  trustee  in  this  suit,   as  ancillary  to  the 
design  and  obiect  of  the  suit,  and  to  appoint 
another  in  his  stead.     Upon  the  whole,  the 
court  is  of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court,  and  that  the 
same  be  aflSrmed  with  costs. 
Decree  affirmed. 


403 


*Millerv.  Fletcher  &  als. 


March  Term,  1876»  Richmond. 

[21  Am.  Rep.  356.] 

I..  Bonds— Delivered  to  OMIffee  as  an  Escrow.— If  a 

bond,  perfect  on  its  face,  is  delivered  to  the  obligree 
as  an  escrow,  to  be  valid  upon  another  person's 
execntinsr  It,  it  is  valid,  thoucrh  the  condition  Is  not 
complied  with. 

a.  Deeds— Same.*— A  deed,  perfect  on  its  face,  cannot 
be  delivered  as  an  escrow  to  the  irrantee  or  oblisree, 
upon  a  condition  upon  which  it  is  to  be  a  valid  deed. 
In  all  such  cases  the  condition  is  void,  and  the  deed 
is  at  once  operative. 

3.  Same— Parol  Evldence.t— Parol  evidence  is  inad- 
missible, to  prove  that  a  deed,  perfect  on  its  face, 
was  delivered  to  the  crrantee  on  a  condition. 


*Deeds— Delivering  to  Obllflree  In  Escrow. -The  prin- 
cipal case  is  cited  in  Ky^er  v.  Sipe,  80  Va.  511, 18  S.  E. 
Rep.  827;  also,  Lyttle  v.  Cozard,  21  W.  Va.  200.  The 
samemle— that  a  deed  complete  upon  its  face  cannot 
be  delivered  to  the  oblicree  as  an  escrow,  but  by  such 
delivery  becomes  absolute  and  unconditionalMs 
also  adhered  to  in  Wendlin^er  v.  Smith,  75  Va.  317; 
Ward  V.  Chum,  IBGratt.  801;  Hicks  v.  Goode.  12Leifirh 
47V;  Preston  v.  Hull,  28  Gratt  600:  Nash  v.  Furate,  24 
Gratt  202.  2  Min.  Inst  (4th  Ed.)  734;  Barton's  Law 
Pr.  (2d  Ed.)  680,  6  Am.  &  Enff.  Enc.  Law  858. 

The  principal  case  is  cited,  but  distinguished  in 
Nash  V.  Fufirate,  82  Gratt.  605,  which  latter  is  followed 
in  Humphreys  v.  Richmond,  etc.,  R.  Co.,  88  Va.  481, 
18  S.  E.  Rep.  985. 

tParol  Evidence.— "The  terms  of  a  valid,  written 
contract  cannot  be  contradicted  or  varied— much  less 
squarely  contravened— by  parol  evidence  of  what 
occurred  between  the  parties  previously  thereto,  or 
contemporaneously  therewith.  (See  Greenleaf  on 
Evidence,  chapter  15,  and,  especially,  sections  275, 277, 
281;  Watson  v.  Hurt,  6  Gratt.  683;  Towner  v.  Lucas 
18  Gratt  705;  Woodward,  Baldwin  &  Co.  v.  Foster,  18 
Gratt.  200;  Sanffston  v.  Gordon  &  Riely,  22  Gratt.  766; 
Colhoun  and  Cowan  v.  Wilson,  27  Gratt.  646;  Miller  v. 
Fletcher,  27  Gratt  413;  Southern  Mutual  Insurance 
Co.  V.  Yates,  28  Gratt  508;  Bamett  v.  Bamett  83  Va- 
506,  2  S.  E.  Rep.  738:  Tait's  Executor  v.  Central  Luna- 
tic Asylum,  84  Va.  279,  4  S.  E.  Rep.  697;  Shenandoah 
Valley  R.  Co.  v.  Dunlop  &  Wife,  86  Va,  852,  10  S.  E. 
Rep.  239.)"  Peyton  v.  Stuart  88  Va.  76,  16  S.  B.  Rep. 
160.  See  also,  6  Am.  &  Enff.Enc.  Law  858;  Barton's 
Law  Pr.  (2d  Ed.)  68a  But  see,  where  the  principal 
case  was  cited  and  dlstiuRuished  in  Nash  v.  Fusrate, 
32  Gratt  505,  and  note,  which  latter  case  was  followed 
in  HuklU  V.  Guffey,  37  W.  Va.  425,  16  S.  E.  Rep.  544. 

The  principal  case  was  also  cited  in  Owens  v.  Boyd 
Land  Co.,  95  Va.  562,  28  S.  E.  Rep.  950. 


This  was  an  action  of  debt  in  the  csrcait 
court  of  Rappahannock  county,  bron^t  is 
January  1871  by  John  S.  Fletcher  ai^inst 
James  F.  Brown,  Benjamin  F.  Miller  asd 
John  ^filler,  upon  a  bond  of  S2, 409.51,  bar- 
incr  date  the  4th  of  8eptenit>er  18fil,  and 
payable  on  demand.  The  bond  was  perfect 
on  its  face. 

B.  F.  Miller,  one  of  the  defendants,  filed 
a  special  plea,  that  the  writing*  declared  an 
was  made  and  delivered  as  an  escrow  to  the 
plaintiff,  on  the  express  condition,  and  oooe 
other,  that  John  Miller  and  Bastham  Jordan 
should  sififn  and  seal  it  as  their  own  act  and 
deed,  and  should  become  bound  equally  and 
jointly  with  the  said  James  F.  Brown  and 
B.  F.  Miller;  and  if  the  said  John  Milkr 
and  Eastham  Jordan  should  refuse,  or  fail 
to  sign,  seal  and  deliver  the  said  writing 
as  joint  co-obligors  of  the  said  James  F. 
Brown  and  B.  F.  Miller,  the  same  wai 
404  not  to  bind  the  said  B.  *F.  Miller, 
but  was  to  be  held  null,  Ac ;  and  lie 
avers  that  said  Kastham  Jordan  did  not 
sign,  seal  and  deliver  the  said  writing;  and 
so,  &c. 

The  plaintiff  demurred  to  the  plea;  bet 
the  court  overruled  the  demurrer. 

Upon  the  trial  of  the  cause,  the  defend- 
ant, B.  F.  Miller,  was  introduced  as  a  wit- 
ness, and  his  counsel  proposed  to  prore  bj 
him  that  a  firm,  under  the  stjle  of  Broim. 
Miller  A  Co. ,  composed  of  the  three  defend- 
ants and  Eastham  Jordan,  who  were  deakn 
in  cattle,  on  the  4th  of  September  1861  ovtd 
the  plaintiff  the  sum  of  $2,409.51  on  a  ttuft- 
action  between  them,  for  which  the  plaintif 
held  their  written  contract  not  under  seat 
and  that  he  desired  to  changfe  the  form  dt 
the  evidence  of  the  debt,  and  applied  to  B. 
F.  Miller  to  execute  the  bond  sued  on:  and 
that  B.  F.  Miller  executed  the  bond  o|x» 
condition,  that  all  the  other  members  of  the 
firm  should  execute  said  bond.  Bat  the 
court  excluded  all  evidence  of  the  facts  pro- 
posed to  be  proved,  save  as  to  the  conditioai 
upon  which  the  bond  was  executed:  And 
the  defendant  excepted. 

The  plaintiff  was  then  sworn  in  his  om 
behalf,  and  on  his  cross-examination  tbe 
defendant  proposed  to  prove  by  him  the 
facts  stated  in  the  foregoing-  exception,  as 
to  the  original  debt.  But  the  court  excluded 
the  evidence ;  and  the  defendant  again  ex- 
cepted. 

The  jury  found  in  favor  of  the  plaintiff  for 
$2,409.51,  with  interest  from  the  4th  Sep- 
tember 1861,  subject  to  the  credits  endorsed 
upon  the  bond;  and  the  court  rendered  a 
judgment  according  to  the  verdict.  Where- 
upon B.  F.  Miller  applied  to  a  judge  of  tins 
court  for  a  supersedeas ;  which  was  awarded 

W.  W.  Gordon,  for  the  appellant 
406        "^Brooke  &  Scott,   J.   C.   Gibsco  and 
Menifee,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  tte 
court. 

This  is  an  action  founded  upon  a  bood 
or  single  bill  for  the  payment  of  mooej. 
The  defendants  plead,  that  it  was  execo^ 
by  them  in  satisfaction  of  a  debt  due  the 
plaintiff   by    the    firm   of   Brown,  Miller  & 
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and  delivered  to  the  plaintiff  as  an 
8GXOW,  upon  condition  it  was  to  be  likewise 
3ce<mted  by  two  other  members  of  said 
Irm ;  but  that  in  fact  it  had  been  executed 
•nly  by  one  of  them;  and  so  the  condition 
ipon  which  the  writing*  was  to  take  effect 
vslA  not  been  performed.  The  question 
aised  by  this  plea,  and  which  we  are  called 
ipon  to  decide  is,  whether  where  a  deed, 
perfect  on  its  face,  is  delivered  by  the  ob- 
il^for  or  grantor  directly  to  the  obligee  or 
prantee,  it  is  competent  to  prove  by  parol 
evidence  the  delivery  was  upon  a  condition 
vhich  has  not  been  complied  with,  and 
hereby  render  the  instrument  inoperative 
LS  to  the  parties  executing  it. 

In  Sheppard's  Touchstone,  volume  1, 
^ag'es  58,  59,  the  rule  is  thus  laid  down : 
^Xhe  delivery  of  a  deed  as  an  escrow,  is 
laid  to  be,  where  one  doth  make  and  seal  a 
teed  and  deliver  it  unto  a  stranger,  until 
^rtain  conditions  be  performed,  and  then 
:o  be  delivered  to  him,  to  whom  the  deed  is 
nade,  to  take  effect  as  his  deed.  And  so  a 
nan  may  deliver  a  deed,  and  such  delivery 
a  g^ood.  But  in  this  case  two  cautions  must 
>e  heeded:  1.  That  the  form  of  words  in 
:he  delivery  of  a  deed  in  this  manner  be 
ipt  and  proper.  2.  That  the  deed  be  deliv- 
ered to  one  that  is  a  stranger  to  it,  and  not 
:o  the  party  himself,  to  whom  it  is  made." 
After  discussing  the  first  ground  of 
M6  caution  at  some  length,  *the  learned 
author  proceeds  as  follows:  "So  it 
nasi  be  delivered  to  a  stranger;  for  if  I 
seal  my  deed  and  deliver  it  to  the  party 
kiimself,  to  whom  it  is  made  upon  certain 
conditions,  &c.,  in  this  case  let  the  form  of 
:he  words  be  what  it  will,  the  delivery  is 
absolute,  and  the  deed  shall  take  effect  as 
^is  deed  presently;  and  the  party  is  not 
t>ottnd  to  perform  the  condition;  for  in  tra- 
iitionibus  chartarum,  non  quod  dictum,  sed 
^nod  factum  est  inspicitur."  Another  rea- 
lon  assigned  for  this  rule  of  the  common 
law  by  JU>rd  Coke  is,  *'the  delivery  is  suffi- 
cient without  speaking  of  any  words;  and 
bhen  when  the  words  are  contrary  to  the 
&ct,  which  is  the  delivery,  the  words  are  of 
none  effect." 

The  doctrine  here  laid  down  by  these 
learned  writers  has  been  sometimes  spoken 
3f  by  judges  as  extremely  technical  and  un- 
satisfactory. It  may  be  so;  but  after  a 
very  careful  examination  I  have  not  been 
able  to  find  any  well  considered  case  in  which 
that  doctrine  has  t>een  directly  overruled. 

In  Hicks  v.  €k>ode,  12  Leigh  479,  490, 
Judg'e  Cabell,  in  delivering  the  opinion  of 
the  court,  conceded  the  distinction  between 
a  deed  delivered  as  an  escrow  to  the  party 
to  the  deed,  and  one  that  is  delivered  to  a 
strang^er,  and  he  was  not  disposed  to  con- 
trovert it.  He  said,  *'the  reasoning  on 
which  the  distinction  is  founded  was  not 
only  technical  but  unsatisfactory  to  his 
mind.  He  considered  it  as  settled,  how- 
ever, that  if  a  deed  be  delivered  to  the  party 
himself,  to  whom  it  is  made  as  an  escrow, 
but  to  become  the  deed  of  him  who  sealed 
it  on  certain  conditions;  in  such  case, 
whatever  be  the  form  of  the  words,    the  de- 


livery is  absolute,  and  the  party  is  not 
bound  to  perform  the  conditions." 

The  counsel  who  argued  that  case,  on  both 
sides,  admitted   that  such  is  the  law; 

407  too  well  settled  for  controversy.     *It 
was   insisted,    however,   on  behalf  of 

the  defendant,  that  the  rule  applied  only  to 
a  deed  perfect  and  complete  on  its  face,  re- 
quiring nothing  to  be  done  to  give  it  full 
eflScacy  as  a  deed,  according  to  the  inten- 
tion, but  the  mere  delivery.  But  where  the 
instrument  at  the  time  it  passes  into  the 
hands  of  the  grantee  or  obligee  is  incom- 
plete, and  indicates  clear! v  on  its  face  that 
some  other  act  is  to  t>e  done  to  give  it  effect, 
according  to  the  intention  of  all  the  parties, 
there  it  was  insisted  the  rule  did  not  apply, 
and  it  was  competent  to  show  by  parol  that 
the  delivery  was  upon  a  condition  which 
had  not  been  performed.  And  so  this  court 
held;  and  it  will  be  seen  upon  examination 
that  the  decision  was  placed  upon  that 
ground  exclusively. 

In  Ward  v.  Chum,  18  Gratt.  801,  Judge 
Joynes  adverted  to  this  rule  of  the  common 
law:  '* He  said  it  was  strict  and  technical 
to  the  last  degree ;  and  yet  he  did  not  ven- 
ture to  deny  that  the  doctrine  is  well  set- 
tled." In  the  course  of  his  opinion  he  cites 
with  approbation  some  observations  of 
Chief  Justice  Best  in  the  case  of  Hudson  v. 
Revett,  15  Eng.  C.  L.  R.  467,  wherein  the 
learned  chief  justice  quotes  Comyn,  vol.  4, 
page  276,  4  A.,  Fait  as  say ing :  "If  the  deed 
be  delivered  to  the  partv  as  an  escrow,  to 
be  his  deed  on  the  performance  of  a  condi- 
tion, it  is  not  his  deed  till  the  condition  be 
performed,  though  the  party  happens  to 
have  it  before  the  condition  is  performed." 

Now  it  is  most  remarkable,  be  it  said 
with  all  humility,  that  two  judges,  so  dis- 
tinguished for  accuracy  and  learning,  should 
have  fallen  into  such  an  error.  What  Comyn 
does  say  is  this: 

**So   if   it    (the   deed)    be  delivered  to  a 

stranger  as  an  escrow,  to  be   his  deed  upon 

performance   of   conditions,    it   is   not    his 

deed  till  the  conditions  are  performed, 

408  ^though   the  party  happens  to    have 
it   before.     2  Rol.    25,    125,    45:  Coke 

I^it.  36  a. 

**Or  be  delivered  to  a  stranger  to  keep  till 
conditions  be  performed,  2  Rol.  25,  1,  40. 

**Or  to  be  delivered  to  the  party  as  his 
deed  upon  performance  of  a  condition." 

Now  this  is  relied  upon  by  Chief  Justice 
Best  as  authority  for  the  position,  that  a 
deed  may  be  delivered  to  the  party  upon 
condition,  and  it  is  good.  But  it  will  be 
perceived  that  Comyn  means  simply  to 
aflSrm,  that  if  the  deed  be  delivered  to  a 
stranger,  **to  be  delivered  to  the  party  as 
his  deed  upon  performance  of  a  condition, 
it  is  not  his  deed  till  the  conditions  be  per- 
formed, though  the  party  happens  to  have 
it  before."  That  such  was  his  meaning  is 
manifest  from  the  very  next  sentence,  not 
noticed  by  the  learned  chief  justice,  in 
which  he  declares:  **But  a  delivery  cannot 
be  to  the  obligee  as  an  escrow.  *  *  2  Cro.  85,  86, 

And  in  division  A  3,  page  274,  Comyn 
again   declares,    that  *4f  an   obligation  be 
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made  to  A,  and  delivered  to  A  himself  as 
an  escrow,  to  be  his  deed  upon  performance 
of  a  condition,  this  is  an  absolute  delivery; 
and  the  subsequent  words  are  void  and  re- 
pujfnant." 

A  more  remarkable  instance  of  an  entire 
misconception  of  an  author's  meaninf^  has 
rarely  been  exhibited  by  a  learned  judge. 
It  is  worthy  of  observation,  that  Chief  Jus- 
tice Best  himself  does  not  assert  the  rule 
laid  down  by  Sheppard  as  not  sound  law ; 
he  merely  declares  it  a  technical  subtlety. 
The  case  of  Hudson  v.  Revett,  was  decided 
upon  the  farround,  that  the  deed  was  incom- 
plete when  it  passed  into  the  hands  of  the 
^antee;  and  the  observations  of  the  chief 
justice  were  wholly  unnecessary  to  the  de- 
cision. 

There  is  one  other  case  decided  by 
400    an  English    court,  ^sometimes  relied 

on  as  opposing  the  doctrine  of  the  text 
in  Sheppard  and  the  other  common  law 
writers.  I  mean  the  case  of  Johnson  et  als. 
V.  Baker,  4  Bam.  &  Aid.  440,  in  which  it 
was  held  it  might  be  shown  by  parol  that  a 
composition  deed  was  delivered  as  an  escrow, 
upon  condition  it  should  be  void  unless  ex- 
ecuted by  certain  other  creditors,  which 
was  not  done.  It  will  be  seen,  however, 
that  the  instrument  was  a  deed  of  compo- 
sition, whereby  payments  were  to  be  made 
to  all  the  creditors,  each  of  whom  was  to 
release  his  claim,  and  if  any  should  refuse, 
the  entire  purpose  of  the  deed  was  defeated. 
Nor  does  it  appear  that  tho  creditor,  to 
whom  the  delivery  was  made,  was  then  a 
party  to  the  deed,  and  he  was  therefore  in 
no  condition  to  insist  upon  the  estoppel. 

With  the  exception  of  these  cases,  which, 
indeed,  do  not  expressly  controvert  the 
principle,  the  English  authorities,  so  far  as 
I  have  seen,  are  uniform  in  their  adherence 
to  the  doctrine  for  which  I  am  contending. 
In  the  United  States  the  cases  speak  al- 
most with  one  voice.  This  is  the  more  re- 
markable, because,  in  a  large  majority  of 
the  states,  a  strong  disposition  has  been 
constantly  manifested,  either  by  judicial 
decision  or  by  legislation,  to  rid  the  courts 
of  those  rules  of  the  common  law,  which 
are  regarded  as  purely  technical.  The  rule 
in  question  has,  however,  been  adhered  to 
with  an  unanimity  almost  without  parallel. 
It  is  impossible,  with  any  just  regard  to 
the  proper  limits  of  an  opinion,  to  quote 
from  the  numerous  authorities  upon  this 
subject.  It  may  not  be  improper,  in  a 
question  of  so  much  importance,  never  yet 
settled  in  this  state,  to  cite  the  opinions  of 
distinguished  judges  in  some  few  of  the 
cases  decided  in  the  different  states,  and 
also  the  opinions  of  learned  commentators 

who  have  written  upon  the  subject. 
410        *The  first  case  is  that  of  Simonton's 

estate,  4  Watts'  R.  180,  Pennsylvania. 

Kenedy,  J.  "An  agreement  to  deliver  a 
deed  as  an  escrow  to  the  person  in  whose 
favor  it  is  made,  and  who  is  likewise  a 
party  to  it,  will  not  make  the  delivery  con- 
ditional. If  delivered  under  such  an  agree- 
ment, it  will  be  deemed  an  absolute  delivery, 


and  a  consummation  of  the  execution  of  the 
deed." 

'*To  construe  such  agreements  othcrvise, 
would  not  only  be  putting  it  in  the  power  ol 
the  party,  in  whose  favor  the  deed  is  made, 
to  practice  a  fraud  upon  the  commnnitj  \fj 
means  of  it,  in  obtaining  a  credit  that 
otherwise  would  not  be  given  to  him,  tint 
would  be  opening  a  wide  door  for  the  intro- 
duction of  frauds  and  perjuries." 

Duncan  et  al.  v.  Pope,  47  Georgia  R.  445. 

Montgomery,  J.  **An  escrow,  ex  ri  ter- 
mini, is  a  deed  delivered  to  some  third  per- 
son, to  be  by  him  delivered  to  the  grantee 
upon  performance  of  some  precedent  condi- 
tion bv  the  grantee  or  another,  or  the  hap- 
pening of  some  event.  If  delivered  to  the 
granfcee  or  his  agent,  the  delivery  is  com- 
plete, and  the  paper  is  not  an  escrow.  II 
follows  that  the  delivery  of  the  deed  to  the 
attorneys  of  the  bastard,  carried  the  om- 
plete  title  in  the  property  granted  to  the 
grantee,  divested  of  all  parol  conditions." 

Cin. ,  Wil.  and  ZanesviUe  R.  R.  Co.  t. 
Iliff,  13  Ohio  St.  R.  235. 

BrinkerhofF,  J.  ''There  can  benodonlit 
according  to  the  uniform  current  of  antbor- 
ity,  that  if,  in  this  case,  the  instrument  of 
release  had  been,  as  a  completed  instil- 
ment, delivered  to  Carrol*  simply  as  the 
agent  of  the  company  to  procure  the  ri|^ 
of  way,  although  the  delivery  may  bare 
been  accompanied  by  verbal  sttpola- 
tions  that  the  instrument  shonld  not 
411  ^operate  as  a  release  until  and  nnkii 
certain  conditions  were  first  per- 
formed, the  release  would  have  been  open- 
tive  according  to  its  terms,  and  the  verbal 
stipulations,  in  respect  to  its  operation  after 
delivery,  would  have  amounted  to  nothing." 

Ward  V.  I^ewis,  4  Pick.  R.  518. 

Morton,  J.  **We  are  therefore  satisfied 
that  the  deed  of  indenture  was  delivered  br 
the  debtors  to  the  assignees  and  to  the  cred- 
itors. It  could  not  have  been  delivered  at 
an  escrow,  because  it  was  delivered  to  tbe 
parties ;  an  escrow  can  be  delivered  oolj  t» 
a  third  person.  It  could  not  have  been  de- 
livered to  the  parties  conditionailly,  to  take 
effect  upon  the  happening  of  any  fntne 
contingency,  because  this  would  be  incon- 
sistent with  the  terms  of  the  instrmnent 
itself.  Upon  delivery  it  became  an  absofaite 
deed,  and  went  into  immediate  operation  at 
to  all  who  had  executed  it.  If  it  had  bea 
the  intention  of  the  parties  to  make  a  oob-^ 
ditional  assignment,  to  take  effect  on^ 
upon  the  signature  of  the  whole,  or  a  major 
part  of  the  creditors,  that  condition  ongli 
to  have  been  inserted  in  the  instmnicnt  il^ 
self.  But  to  permit  parties  to  a  deed,  pfl^ 
porting  to  be  absolute,  to  show  by  pM 
evidence  that  it  was  conditional,  and  ti 
avoid  it  for  a  non-performance  of  the  coodi* 
tion,  would  be  not  only  a  violation  of  ^ 
fundamental  rules  of  evidence,  but  prodae> 
tive  of  great  injustice  and  miscief." 

Currie  v.  Donald,  2  Wash.  Va.  R,  S9l 

Lyons,  J.  **The  second  objection  is  l> 
the  proof  respecting  the  delivery.  Tte 
parties  have  declared  it  to  be  s^edaad 
delivered,  and  this  is  attested  by  tbe  si^^ai* 
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ture  of  four  witnesses,  who  could  not  after- 
wards have  been  permitted  to  disprove  it. 
This  delivery  we  must  consider  as  absolute, 
because  if  it  had  been  intended  as  an  escrow 

it  oug-ht  to  have  been  so  stated." 
412         *2  lK>max's  Dif^est  38. 

**  Secondly,  that  the  delivery  of  the 
deed  as  an  escrow  be  to  a  stran^rer;  for  if  a 
person  delivers  a  deed  to  the  party  himself, 
to  whom  it  is  made  as  an  escrow  upon  cer- 
tain conditions,  the  delivery  is  absolute, 
and  the  deed  will  take  effect  immediately ; 
nor  will  the  party  to  whom  it  is  delivered 
be  bound  to  perform  the  conditions." 

In  3  Washburn  on  Real  Property  268,  the 
doctrine  is  thus  laid  down:  If  the  delivery 
is  made  to  the  party,  no  matter  what  may 
be  the  form  of  the  words,  the  delivery  is 
absolute,  and  the  deed  takes  effect  presently 
as  the  deed  of  the  grantor,  discharged  of 
the  conditions  upon  which  the  delivery  was 
made. 

To  these  authorities  may  t>e  added  the 
cases  of  Brackett  v.  Barney,  28  New  York 
R.  333;  Worrall  v.  Mann,  1  Seld.  R.  238; 
Jackson  v.  Catlin,  2  John.  R.  259,  decided 
by  the  supreme  court  of  New  York.  The 
case  of  Black  v.  Shreve,  13  New  Jersey  Bq. 
R.  466;  the  case  of  Herdman  v.  Bratton,  2 
Har.  R.  (Del.)  3%;  the  case  of  Cin.,  Wil. 
ft  Zanesville  R.  R.  Co.  v.  Iliff,  13  Ohio  St. 
R.  235;  the  case  of  Mad.  &  Ind.  Plank  R. 
Co.  V.  Stevens,  10  Ind.  R.  1 :  the  case  of 
Brown  v.  Reynolds,  15  Snead  R.  (Tennes- 
see) 639;  Gibson  v.  Partee,  2  Dev.  &  Battle 
(N.  C.)  530;  Hagood  v.  Harly,  Rich.  I^aw 
R.  325;  Graves  v.  Tucker,  10  Smeedes  & 
Mar.  (Miss.)  9;  Firemens  Ins.  Comp.  v. 
McMiUan,  29  Alab.  R.  147,  161;  and  the 
case  of  Moss  v.  Riddle,  decided  by  the 
supreme  court  of  the  United  States. 

A  doctrine  sustained  by  such  an  array  of 
authorities,  a  doctrine  which  has  survived 
all  the  changes  and  innovations  of  modern 
reform,  must  have  something  to  commend 
it  to  the  approbation  of  the  courts  beyond 
its  mere  antiquity.  It  is  not  to  be  over- 
turned by  denunciation.  The  chief 
413  argument  against  it  is,  """that  it  rec- 
og-nizes  distinctions  technical  and  un- 
satisfactory in  the  extreme. 

It  is  said,  for  example,  a  deed  may  be  de- 
livered as  an  escrow  to  a  stranger,  or  even 
to  a  co-obligor,  to  be  delivered  by  them  to 
the  obligee;  and  there  can  be  no  good  rea- 
son why  it  should  not  be  delivered  directly 
to  the  obligee  as  an  escrow.  It  would  be 
easy  to  show  that  this  distinction  is  not  so 
technical  and  unsatisfactory  as  is  imag- 
ined. But  it  does  not  concern  me  to  vindi- 
cate that  distinction.  I  am  dealing  only 
^with  the  particular  rule  of  the  common  law 
invoked  in  this  case.  The  question  is, 
whether  this  court  can  safely  depart  from 
it  here.  Whether  it  can  overturn  that  which 
is  so  well  established  elsewhere,  and  so 
fully  sustained  by  the  concurring  voice  of 
able  commentators  and  great  judges. 

It  may  be  that  the  rule  will  sometimes 
lead  to  fraud  and  to  grievous  injustice;  but 
what  rule  can  be  laid  down  that  will  not 
occasionally   be   perverted    to   purposes    of 


mischief.  The  statutes  of  ''frauds  and  per- 
juries** were  designed  for  the  prevention  of 
notorious  evils ;  and  yet  constant  experience 
attests  that  they  are  often  but  a  cover  for 
the  perpetuation  of  the  grossest  frauds. 

In  Towner  v.  Lucas*  ex*or,  13  Gratt.  705, 
the  obligee  induced  one  of  the  obligors  to 
execute  the  bond  as  surety  by  the  most 
solemn  assurances  that  it  was  a  mere  matter 
of  form,  that  the  surety  would  never  be  re- 
quired to  pay  any  part  of  the  debt,  and. that 
he,  the  obligee,  would  give  him  a  written 
indemnity  against  any  liability  or  damage. 

This  agreement  was  proved  by  the  clearest 
evidence,  and  was  found  by  the  verdict  of  a 
jury  upon  an  issue  directed  by  the  circuit 
court.  This  court  held  it  was  not  compe- 
tent to  prove   such   an   agreement  by 

414  parol.     *Judge   Allen,    in  a  very  able 
opinion  which  has  received  the  almost 

universal  approbation  of  the  profession, 
relied  upon  the  common  law  maxim,  that  it 
would  be  inconvenient  that  matters  in  writ- 
ing, made  by  advice  and  on  consideration, 
and  which  finally  import  the  certain  truth 
and  agreement  of  the  parties,  should  be 
contradicted  by  averment  of  parties,  to  be 
proved  by  the  uncertain  testimony  of  "slip- 
pery memory."  He  said,  **it  is  reasoning 
in  a  circle  to  argue  that  fraud  is  made  out, 
when  it  is  shown  by  oral  testimony  that 
the  obligee,  contemporaneously  with  the 
execution  of  the  bond,  promised  not  to  en- 
force it.  Such  a  principle  would  nullify 
the  rule.  The  true  question  is,  was  there 
any  such  agreement.  And  this  can  only  be 
established  by  legitimate  testimony.  For 
reasons  founded  in  wisdom,  and  to  prevent 
frauds  and  perjuries,  the  rule  of  the  common 
law  excludes  such  oral  testimony  of  the  al- 
leged agreement ;  and  as  it  cannot  be  proved 
by  legal  evidence,  the  agreement  itself, 
in  legal  contemplation,  cannot  be  regarded 
as  existing  in  fact.  Neither  a  court  of  law 
nor  of  equity  can  act  upon  the  hypothesis  of 
fraud  where  there  is  no   legal  proof  of  it.*' 

Most  of  the  observations  here  made  apply 
with  peculiar  force  to  the  question  under 
discussion. 

It  is  easy  to  see  that  the  most  solemn  ob- 
ligations given  for  the  payment  of  monej', 
are  of  but  little  value  as  securities,  if  they 
may  at  any  future  day,  be  defeated  by  parol 
proof  of  conditions  annexed  to  the  delivery 
of  the  instrument,  and  never  performed. 
This  case  before  us  is  in  point.  The  bond 
in  controversy  was  given  in  1861,  for  a  debt 
antecedently  due,  for  which  all  the  defend- 
ants are  confessedly  bound  independently 
of  the  obligation.  The  plaintiff  being  no 
doubt  well  satisfied  with  his  security, 

415  did  not  sue  *till  1871.  On  the  trial  he 
is  met  with  the  defence,  that  the  de- 
fendants executed  the  bond  with  the  under- 
standing that  another  person  alleged  to  be 
jointly  bound  with  them  for  the  debt  should 
also  execute  the  bond ;  and  that  it  was  de- 
livered to  the  plaintiff  upon  that  condition. 
The  plaintiff  and  one  of  the  defendants 
were  the  only  witnesses  examined;  each 
giving  his  version  of  the  transaction.  The 
jury    it   seems,    believed    the  plaintiff;  but 
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they  might  have  believed  the  defendant 
with  equal  propriety.  If  we  reverse  the 
judgment  of  the  court  below  upon  the  ground 
of  the  rejection  of  proper  testimony,  it  is 
not  improbable  that  upon  a  new  trial  a  ver- 
dict may  be  found  for  the  defendants.  And 
it  may  be  that  such  a  verdict  would  be  cor- 
rect. The  result  would  be  in  effect,  how- 
ever, that  this  most  solemn  deed  of  the 
parties  is  of  no  more  value  than  the  most 
informal  parol  promise  to  pay.  It  thoroughly 
exemplifies  the  observation  in  the  case  of 
Williams  v.  Green,  Cro.  Eliz.  884,  that  if 
such  testimony  is  allowed  '*a  bare  averment 
without  any  writing  would  make  void  every 
deed." 

A  doctrine  of  this  sort  is  perhaps  still 
more  mischievous  as  applied  to  deeds  of 
fsonveyance — for  the  title  of  the  grantee  is 
liable  at  any  time  to  be  defeated  by  evidence 
establishing  parol  conditions  accompanying 
the  delivery  of  the  deed.  No  safeguard  can 
be  provided  against  perjury  or  the  mistakes 
of  **slippei7  memorv"  in  such  cases.  If 
parties  desire  to  make  the  delivery  of  deeds 
conditional,  it  is  easy  to  make  such  delivery 
to  a  stranger,  or  to  insert  in  the  instrument 
the  terms  of  the  contract. 

For  these  reasons  I  am  for  adhering  to 
the  rule  of  the  common  law.  In  doing  so, 
I  do  not  mean  to  a£5rm  that  this  rule  will 
apply  to  every  species  of  contracts  in  writ- 
ing. There  are  cases  in  which  it  has 
416  ♦been  held,  that  you  may  show  the 
agreement  was  signed  by  mistake,  or 
that  it  was  signed  on  the  terms  that  it 
should  not  be  an  agreement  till  money  was 
paid,  or  something  else  was  done.  Pym  v. 
Campbell,  88  Eng.  C.  L.  R.  370,  is  one  of 
these.  But  these  cases, .  whether  rightly 
decided  or  not,  have  no  application  to  deeds ; 
as  to  which  delivery  is  the  essence  and  con- 
stitutes the  estoppel. 

I  am,  therefore,  for  affirming  the  judg- 
ment of  the  circuit  court :  first,  because  that 
court  ought  to  have  sustained  the  demurrer 
to  the  plea ;  and,  second,  because  the  evi- 
dence offered  by  defendants  and  excluded 
was  rightly  excluded  upon  the  grounds  al- 
ready stated.  The  judgment,  being  right, 
although  upon  a  false  issue,  must  of  course 
be  sustained. 

Anderson,  J.,  was  not  fully  prepared  to 
concur  in  the  doctrine,  that  a  delivery  to  a 
grantee  in  a  deed  on  condition,  is  absolute 
and  free  from  the  conditions;  but  he  would 
not  dissent. 

Judgment  affirmed. 
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•Rogers  v.  Strother  &  als. 
March  Term,  1876.  Richmond. 


I.  UnlUtions-^SUy  L«w*'-When  Not  AppHcsblc- 

The  S  7,  of  the  act  of  March  2, 1866,  known  as  the 
suy  law,  and  the  act  amendatory  thereof,  do  not 
apply  to  appeals,  writs  of  error,  or  tupertedeas;  and 
therefore  an  appeal  from  a  final  decree  made  on 
the  l8t  of  November,  1867,  cannot  be  allowed  on  the 
12th  of  June.  1871. 


3.  Decrees— When  Rnel.*— In  a  pending  canae,  R.  vte 

had  been  administrator  of  S,  is  decreed  in  Nofca- 
ber  1867  to  pay  to  A.  administrator  of  L.  theaaooat 
ascertained  to  be  due  from  him  to  S,  and  froB  S  to 
L,  which  was  the  same.  There  is  another  caese  'm 
the  same  court,  in  which  A.  who  had  becoBe  ad- 
ministrator of  S  and  B,  are  parties:  and  in  ckii 
cause  in  June  I860  it  was  decreed  that  A.  as  adaiis- 
istrator  of  L,  should  recover  from  himself,  as 
administrator  of  S,  the  amount  S  owed  L:  and  tfee 
decree  of  November  1897  was  modified,  and  R  «a» 
directed  to  pay  to  A,  as  administrator  of  L.  tte 
amount  he  had  been  directed  to  pay  S'sadaiinir'j 
trator.  Hbld:  The  decree  of  November  iMr  har- 
ing  ilven  all  the  relief  asked  for  in  that  caae.  w» 
a  final  decree;  and  its  character  was  not  aitexvd 
by  the  decree  of  June  1860. 

Asa  Rogers  qualified  as  the  administnter 
of  Martha  Strother  in  1859.  In  1860  he  filed 
his  bill  in  the  circuit  court  of  Loodoni 
county,  in  which  he  asked  the  direction  of  | 
the  court  in  his  administration  apoo  the 
estate.  Among*  the  subjects  mentiooed  ii 
his  bill  he  states,  that  Mrs.  I^ucinda  Riv- 
lin^s,  the  wife  of  Wm.  Ra wlingpa  and  a  sister 
of  his  intestate,  holds  a  number  of  bowfe 
of  his  intestate  given  to  Mrs.  I^wliii((ft. 
amounting  to  upwards  of  $5,000,  and  be  ifc 
in  doubt  to  whom  they  should  be  paid. 

418        rrhe  distributees  of  Martha  Strotber 
were  so  numerous  and  so  widely  dis- 
persed that  the  case  could  not    be  matond. 
before    the    late    war   came  on    and  coots, 
ceased  to  be  held  in  the  county  of  hoa&amn. 
Durinfir  the  war  both  Mr.  and  Mr^  Rawliun- 
died,  and  F.  M.  Young  qualified  as  ezecatorj 
of  Mr.  Rawling's,  and  Andrew  Robey  becuie: 
the  administrator  of  Mrs.  Ra^vlinirs- 

In  December  1865  Mrs.   RawUngs'  6eK!±A 
was   suggested,    and    the  suit    was  reriTedll 
against  Andrew  Robey  as  her  administrator. 
And  Robey  and  Young   havin^^  entered  ibI 
a  written  agreement,   that   a    decn 
be   entered    in    the   cause   anthorizing 
payment  of  the  bonds  executed   br 
Strother  to  Mrs.  Lucinda  Rawlin^s,  to  Mivj 
Rawlings'  personal  representative,  it 
admitted  by  the  executor  of  Wm.  Raw] 
that  her   estate   was  entitled    to   them, 
cause   was  brought  on  as  to    these  parties,^ 
and  a  decree    was   made  according  to 
agreement,  giving  to   Mrs.   I^ncincla  R&wh 

*Pinal  Decrees.— In  4  Min.  Inst.  (Sd  Kd.)  MH  fi 

said:    "The  general  doctrine  is  that  any  decreet 
order  is  final  which  diapoMt  ofUu  ic*ol«  gmkM^ 
all  the  relief  that  was  contemplated.  i«x>Tldcs 
reasonable  completeness  for  glriav   effect  lo 
sentence,  and  leaves  nothing  to  be  dCHie  In  the  i 
save  to  superintend  ministerially  the  execntias 
the  decree.    (Oocke  ▼.  Gilpin,  1  Rob.  20.  M;  Harrev  vj 
Branson.  1  Lelrh  106:   Ruff  v.  Starke.  SGratL 
Vanmeter  v.  Vanmeteni,  8  Gratt.  148:   Fleaitaf  t] 
BolUnff,  8  Gratt.  S93:  Ambrouse  v.  Keller.  SS< 
774  etseQ.i  Rofirers  y.  Strother,  27  Gratt.  417:  Scott t| 
Hore,  1  Hug^hes'    U.  S.  Circuit  CL  R.   Hf-eL)" 
further,  Thorntons   v.  Fltzhu^h.  4  LeicH  99:  Bii 
llnirs  V,  RawIiuffB.  76  Va.  78;    BartcHiVi  C*.  Pr 
Ed.)  p.  821,  3ind  foot-note  I  Barton's  I^w  Pr.  Od 
p.  702,  and  foot-note  i  Core  v.  Strickler^S4  W.  Vi. 
cltinsr  the  principal  case. 
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lingrs'  administrator  the  said  bonds,  but  not 
deciding  upon  the  validity  of  said  bonds  as 
a^inst  the  plaintiff  as  administrator  of 
his  intestate. 

In  1866  a  decree  was  made  directing 
Rogers  to  settle  his  administration  account 
before  a  commissioner  of  the  court ;  and  in 
the  same  year  the  commissioner  returned 
his  report.  He  rejected  a  claim  for  a  credit 
of  S9,000,  invested  by  Rogers  in  1863  in  a 
confederate  bond  under  an  order  of  the  cir- 
cuit court  of  the  city  of  Richmond,  and  re- 
ported Rogers'  indebtedness  at  $9,662.91,  of 
which  $8,375.83  was  principal  and  $1,226.20 
was  interest  on  the  11th  of  July  1863. 

Rog-ers  having  ceased  to  be  administrator 
of  Martha  Strother,  Robey  qualified  as  ad- 
mini  Atrator  de  bonis  non  on  her  estate; 
and  in  July  1867,  as  administrator 
410  *of  Mrs.  Rawlings  and  administrator 
de  bonis  non  of  Martha  Strother,  filed 
bis  cross  bill  against  Rogers  and  his  sureties 
in  his  administration  bond  and  the  other 
distributees  of  Martha  Strother;  in  which 
he  asked  for  a  further  settlement  of  Rogers' 
administration  account,  and  payment  to 
the  parties  entitled,   and  for  general  relief. 

On  the  1st  of  November  1867  the  two 
causes  came  on  to  be  heard  together;  when 
the  court,  having  reduced  the  amount  re- 
ported by  the  commissioner  against  Rogers, 
by  several  credits  allowed  him,  to  the  sum 
of  $6,889.36,  with  interest  thereon  from  July 
11th  .1863,  decreed  that  Rogers  and  his  sure- 
ties should  pay  this  sum  with  its  Interest 
to  Robey  as  administrator  de  bonis  non  of 
Martha  Strother. 

On  the  21st  of  October  1869  the  court  made 
a  decree  in  another  case  in  the  court,  of 
Robey,  executor  of  Lucinda  Rawlings, 
against  Asa  Rogers  and  others;  by  which 
Robey,  as  executor  of  I^ucinda  Rawlings, 
was  to  recover  from  Robey,  administrator 
de  bonis  non  of  Martha  Strother,  the  amount 
of  the  bonds  referred  to  in  the  bill  of 
Rogers.  And  the  decree  of  the  1st  of  No- 
vember 1867  was  modified,  and  Rogers  and 
his  sureties  were  directed  to  pay  the  said 
sum  of  $6,889.36,  with  its  interest,  to  Lu- 
cinda Rawlings'  administrator,  subject  to 
such  sums  or  credits  as  they  had  theretofore 
paid  to  said  Andrew  Robey,  administrator 
of  Martha  Strother. 

On  the  21st  of  June  1871  Rogers  presented 
his  petition  for  an  appeal  from  the  decrees 
of  November  1st  1867  and  the  21st  of  October 
1869  to  one  of  the  judges  of  this  court :  and 
the  appeal  was  allowed  on  the  26th  of  the 
same  month. 

The  only  question  considered  by  this  court 
was,  whether  the  appeal  had  been  ap- 
4>20    plied  for  in  time;  and  *only    so  much 
of  the  case  is  given  as  seemed  neces- 
sary to  the  presentation  of  that  question. 

Meredith,  Jones  &  Bouldin  and  Spilman, 
for  the  appellant. 

Kppa  Hunton,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 


The  court  is  of  opinion  that  the  decree 
which  was  rendered  on  the  first  day  of  No- 
vember 1867  in  the  original  cause  of  Rogers 
V.  Strother  &c.,  and  the  cross  cause  of 
Robey  v.  Rogers  &c.,  to  which  two  causes 
this  appeal  applies  and  is  confined,  was  a 
final  decree  in  those  causes,  notwithstand- 
ing the  pendency  in  the  same  court  of  the 
case  of  Andrew  Robey,  executor  of  Lucinda 
Rawlings,  deceased,  plaintiff,  against  Asa 
Rogers  &c.,  defendants;  and  notwithstand- 
ing the  decree  thereafter  made  in  the  last 
named  cause,  on  the  21st  day  of  October 
1869.  By  the  said  decree  of  the  first  day  of 
November  1867,  and  the  prior  decrees  ren- 
dered in  the  first  named  two  causes,  the 
court  below  gave  all  the  relief  which  it  in- 
tended to  give  in  those  causes;  and  having 
ascertained  the  balance  due  by  Asa  Rogers, 
the  late  administrator  of  Martha  Strother, 
deceased,  to  her  estate,  to  be  $6,889.36,  with 
interest  thereon  from  Julv  11th,  1863,  until 
paid;  at^d  it  appearing  to  the  court  proper, 
in  onler  to  the  complete  administration  of 
the  estate  of  Martha  Strother,  deceased, 
that  the  amount  due  by  Asa  Rogers,  the 
late  administrator  as  aforesaid,  should  be 
paid  to  Andrew  Robey,  the  present  adminis- 
trator de  bonis  non  of  said  Martha  Strother, 
deceased,  who  is  also  the  administrator  of 
Lucinda  Rawlings,  deceased,  a  cred- 
421  itor  of  said  ^estate,  to  an  amount 
nearly,  if  not  entirely,  equal  to  the 
said  sum  of  money  and  interest ;  the  court, 
therefore,  by  the  said  decree  of  the  1st  day 
of  November  1867  decreed  that  the  said  Asa 
Rogers,  administrator  as  aforesaid,  and  his 
sureties,  John  D.  Rogers,  Arthur  L.  Rogers, 
and  Hamilton  Rogers,  should  pay  to  the 
said  Andrew  Robey,  administrator  de  bonis 
non  of  Martha  Strother,  deceased,  the  said 
sum  of  $6,889.36,  with  legal  interest  thereon 
from  July  11th,  1863,  until  paid.  The  whole 
remaining  subject  of  controversy,  in  the 
said  two  suits  first  above  named,  was  thus 
decreed  to  be  transferred  from  the  hands  of 
the  late  administrator  to  those  of  the  present 
administrator  de  bonis  non  of  said  Martha 
Strother,  to  be  by  him  disposed  of  among 
the  parties  entitled  thereto  according  to 
their  respective  rights;  and  nothing  further 
could  be  done  in  said  suits  except  by  bill  of 
review  or  appeal.  There  was  uo  bill  of  re- 
view in  the  case,  but  this  appeal  was  taken ; 
and  the  question  now  to  be  decided  is, 
whether  or  not  it  was  taken  in  time. 

The  court  is  further  of  opinion  that  when 
the  petition  for  this  appeal  was  presented, 
to  wit:  on  the  12th  day  of  June  1871,  such 
an  appeal  was  barred  by  the  statute  of  lim- 
itations which  was  then  in  force.  This  is 
certainly  so,  according  to  the  express  deci- 
sion of  this  court  in  Callaway  v.  Harding, 
23d  Gratt.  542,  unless  the  stay  law  applies 
to  this  case.  Judge  Christian,  in  delivering 
the  opinion  of  the  court  in  that  case,  re- 
views the  acts  of  limitation  bearing  upon 
it,  and  comes  to  the  following  conclusion 
thereon:  **Upon  the  plain  and  obvious  con- 
struction of  the  acts  above  referred  to,  we 
think  it  is  clear  that  the  longest  period  of 
limitation,  within    which   a  petition  for  an 
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appeal,    writ   of  error   and  supersedeas  can 

be  presented,    is    two   years,    nine   months 

and  ten  days,  as  to   final  judgments, 

422  *decrees  or  orders  rendered  before  the 
passage  of  the  act  approved  November 

Sth,  1870;  and  as  to  those  rendered  after  the 
passage  of  tliat  act,  such  period  of  limita- 
tion is"  two  years. ' ' 

The  judge  then  says:  **As  to  what  may 
be  the  effect  of  the  seventh  section  of  the 
act  passed  March  2d,  1866,  known  as  the 
stay  law,  it  is  not  necessary  to  refer  to  in 
this  case;  for  conceding  that  the  seventh 
section  applies  to  appeals,  writs  of  error, 
&c.,  in  the  case  before  us,  more  than  three 
years  after  the  expiration  of  the  stay  law 
had  elapsed,  before  the  petition  for  a  writ 
of  error  was  presented." 

While  more  than  two  years,  nine  months 
and  ten  days  elapsed  after  the  final  decree 
was  rendered  in  the  case  under  considera- 
tion, to  wit:  the  first  day  of  November 
1867 ;  and  even  after  the  first  day  of  January 
1868,  when  the  stay  law  passed,  March 
2d,  1866,  was,  by  its  terms,  to  expire,  yet  such 
an  interval  of  time  did  not  elapse  after  the 
first  day  of  January  1869,  to  which  day  the 
operation  of  the  said  act  of  March  2d,  1866, 
was  extended  by  an  act  passed  March  2d, 
1867,  and  before  the  12th  day  of  June  1871, 
when  the  petition  for  an  appeal  was  pre- 
sented in  this  case. 

It  will  therefore  be  necessary  for  us  to  do 
in  this  case  what  was  not  necessary  to  be 
done,  and  was  not  done  by  the  court  in 
Callaway  v.  Harding,  supra,  nor  in  the 
subsequent  case  of  Sexton  v.  Crockett  & 
als.,  23  Gratt.  857;  that  is,  decide  whether 
the  seventh  section  of  the  stay  law,  and  the 
act  amendatory  thereof  as  aforesaid,  apply 
to  the  case. 

The  court  is  of  opinion  that  they  do  not 
apply  to  the  case;  that  the  7th  section  of 
the  stay  law  never  did  apply  to  an  appeal, 
writ  of  error,  or  supersedeas;  and  if  it  ever 
did,  it  was  repealed  as  to  such  application, 
either  expressly  or  by  implication,  by 

423  an    act   ^passed    March   15,    1867;    in 
either  of  which  views,  the  petition  for 

an  appeal,  when  presented  in  this  case,  was 
barred  by  limitation. 

First,  The  acts  constituting  the  stay  law, 
never  did  apply,  nor  were  intended  to  apply, 
to  an  appeal  &c.  Section  1,  of  the  act  passed 
March  2,  1866,  provides,  **that  while  this 
act  remains  in  force,  no  execution,  vendi- 
tioni exponas,  attachment  upon  a  decree  or 
order  for  the  payment  of  money,  or  other 
process  to  compel  the  payment  of  monev, 
or  the  sale  of  property  for  that  purpose, 
shall  be  issued,  or  if  heretofore  issued  shall 
be  proceeded  with ;  nor  shall  there  be  any 
sale  under  a  deed  of  trust,  mortgage,  pledge 
or  other  security,  nor  under  any  judgment, 
decree  or  order  for  the  payment  of  money, 
except  in  the  cases  hereafter  provided  for, 
until  the  first  day  of  January  1868. '  * 

Section  7  provides,  that  **the  period  dur- 
ing which  this  act  shall  remain  in  force, 
shall  be  excluded  from  the  computation  of 
the  time  within  which,  by  the  operation  of 
any  statute  or  rule  of  law,  it  may  be  neces- 


sary to  commence  any  proceeding  to  pre- 
serve or  prevent  the  loss  of  any  right  or 
remedy." 

Does  this  section  apply  to  a  right  or  rem- 
edy by  appeal  &c. ,  or  was  it  intended  to  be 
confined  to  an  original  right  or  remedy  bj 
suit  or  action  &c.?  The  first  secti<»i  ap- 
plies only  to  a  levy  on,  or  sale  of,  property 
under  execution  &c. ,  and  to  effectuate  its 
object,  there  would  seem  to  be  really  no 
necessity  for  staying  an  original  right  or 
remedy,  by  suit  or  action.  Indeed  the  act 
created  no  stay  of  such  right  or  remedj, 
but  merely  directed  the  time  during  which 
the  act  should  remain  in  force,  to  wit:  from 
the  date  of  the  passage  of  the  act,  March  2, 
1866,  to  the  1st  dav  of  January  1868,  to  be 
excluded  from  the  computation  of  the  time 
prescribed  by  law  for  the  limitatioa 
424  *of  such  right  or  remedy.  It  was  per- 
fectly competent  for  the  party  entitled 
to  such  right  or  remedy  to  commence  ind 
prosecute  it  while  the  act  remained  in  force, 
though  it  was  not  necessary  for  him  to  do 
so  in  any  case,  to  preserve,  or  prevent  the 
loss  of  his  right  or  remedy.  The  uninter- 
rupted operation  of  the  statute  of  limita- 
tions in  regard  to  original  remedies  b?  suit 
or  action,  would  not  have  been  inconsistent 
with  the  first  section  of  the  stay  law  before 
set  forth;  and  it  may  be  difficult  to  aooout 
for  the  adoption  of  the  7th  section  aforesaid 
for  any  purpose.  Statutes  of  limitation  aie 
measures  of  repose,  founded  on  public  policy, 
which  requires  that  disputes  shall  be  com- 
menced and  settled  while  the  transactioof 
are  fresh,  and  the  evidence  concerning  them 
is  still  in  existence,  and  in  the  power  of 
the  parties.  There  may  be  a  necessity  for 
the  suspension  of  the  operation  of  such  stat- 
utes during  a  period  of  war:  according  to 
the  maxim,  inter  arma  silent  leg^es.  Bat  it 
is  not  perceived  that  there  was  any  neces- 
sity, or  propriety  in  such  a  suspension  after 
the  war  was  over,  and  the  courts  were  re- 
organized, and  in  full  operation.  Nay,  it 
would  seem  that  the  suits  and  actions,  bar- 
ing already  been  long  delayed  by  the  neoesr 
sities  of  war,  there  was  reason,  rather  for 
expediting,  than  for  longer  delaying  themi, 
after  such  necessities  had  ceased.  All  that 
the  state  of  the  country  seemed  to  reqaire 
in  that  respect  after  the  termination  of  the 
war,  was,  that  a  levy  on,  or  sale  of,  prop- 
erty under  execution  &c.,  should  be  stayed; 
and  that  was  effectually  done  by  the  first 
section  of  the  act. 

But  whatever  necessity  or  propriety  theie 
may  have  been  in  providing,  as  was  dooe 
by  the  seventh  section  of  the  act  for  cases 
of  original  suits  and  actions,  there  would 
seem  to  be  none  whatever  for  the  apfdi- 
cation  of  such  a  provision  to  a  case  of 
426  ^appeal,  &c.,  to  revise  the  jodgmeiit 
or  decree  of  an  inferior  court.  Such 
a  proceeding  is  not  in  its  nature  instituted 
to  obtain  a  judgment  or  decree,  nor  to  es- 
f orce  the  execution  of  one  already  obtained; 
but  rather  to  revise  and  reverse  a  iodgmeot 
or  decree.  And  reason  and  policy  required 
that  if  any  party  were  dissatisfied  with  a 
judgment  or  decree  on  account   of  any 
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posed  errors  therein,  he  should  proceed  in  a 
reasonable  time,    if  at   all,  to  endeavor  to 
have  them  corrected.     This  view  of  the  sub- 
ject is  confirmed  by  other  acts  of  the  legis- 
lature, passed  at   or  about  the   same  time 
with  the   stay   law.     On   the  same  day  on 
which  that  law  was  passed,   to-wit,  on  the 
2d    day   of   March    1866,    another   act   was 
passed,    entitled    ''an   act   to  preserve  and 
extend  the  time  for  the  exercise  of  certain 
civil  rig^hts  and  remedies;*'  the  first  section 
of  which  enacts,   ''that  the  period  between 
the  17th  day  of  April   1861  and  the  passage 
of  this  act  shall  be  excluded  from  the  com- 
putation of  the  time  within   which,  by  the 
terms  or  operation  of  any  statute  or  rule  of 
law,  it  may  be  necessary  to  commence  any 
action   or  other  proceeding,    or   to  do  any 
other  act,  to  preserve  or  to  prevent  the  loss 
of  any  civil  right  or   remedy,   or  to  avoid 
any    fine,   penalty  or   forfeiture;  nor   shall 
the  further  period,    from  the  expiration  of 
that  above  prescribed  to  six  months  after  a 
supreme  court  of  appeals  shall  be  organized 
under  the  present  government,    be  included 
in  the  computation  of  the  time  within  which 
any    party   or   parties   may  be  required  by 
statute  or  rule  of  law  to  obtain   a  writ  of 
error,    supersedeas,    or  other  process,  from 
the  supreme   court  of  appeals  of  Virginia : 
provided,"  &c.    The  legislature  at  the  time 
of   the  passage  of   that  act,    on   the  2d  of 
March  1866,  well  knew  that  a  supreme  court 
of  appeals   would  be  organized  in  a 
426     very  short  *time,  under  the  then  gov- 
ernment; for  on  the  very   day  after 
the    passage  of   that   act,  to-wit,  on  the  3d 
day  of  March  1866,  another  act   was  passed 
"making  provisions  concerning  the  organ- 
ization, jurisdiction  and  proceedings  of  said 
court;"  and  in  a  month  or  two  thereafter, 
said  court  was  organized  and  in  full  opera- 
tion.    Where  was  the  necessity  or  propriety 
for    postponing   the   right   of  appeal  to  the 
end  of  six  months  after  the  organization  of 
the  court  of  appeals  under  the  then  existing 
g^ovemment,  if  the  7th  section  of  the  stay 
law,  enacted  on   the   same  day,  applied  to 
the  case;  under  which  section,  in  that  view, 
there  could  be  no  appeal  until  after  the  1st 
day  of  January  1868,  which  time  was  after- 
wards, to-wit,  on  the  2d  of  March  1867,  ex- 
tended to  the  1st  day  of  January  1869?    We 
cannot  suppose  that  the  legislature  intended 
such  an  incongruity;  and  we  therefore   be- 
lieve that  it  did  not  intend  to  apply  the  7th 
section  of  the  stay  law  to  the  right  of  ap- 
peal.    And  we  think   this    view    is  conclu- 
sively sustained  by  an  act  passed  March  15, 
1867,  which  declared  that  no  petition  shall 
be  presented  for  an  appeal.  &c. ,  to  any  final 
judgment,  &c.,  which  shall  have  been  ren- 
dered more  than  two  years  before  the  peti- 
tion is  presented.     Now  this  act  conclusively 
shows  that  the  legislature  thought  it  impor- 
tant that  the    time   for   taking   an  appeal, 
Ac,    should   be   greatly   shortened;  for  by 
this  act   the   limitation   was   reduced   from 
five  years  to  two   years.     Can   we  suppose, 
with  this  manifest  indication  of  legislative 
policy  on  the  subject  before  our  eyes,  that 
the  legislature  intended,  by  the  obscure  and 


doubtful  and  general  words  of  the  seventh 
section  of  the  stay  law,  to  extend  the  time 
for  taking  an  appeal  to  the  1st  day  of  Janu- 
ary 1868,  and  then  to  the  1st  day  of  January 
1869,  when  neither  necessity  nor  con- 

427  venience  required  any  such  ^extension, 
and  when,  on  the  contrary,  conven- 
ience and  public  policy  were  opposed  to  it? 
We  think  not.  We  therefore  think  that  the 
stay  law  never  did  apply,  nor  was  intended 
to  apply,  to  an  appeal,  &c.  But  if  it  ever 
did. 

Secondly,  it  was  repealed  as  to  such  ap- 
plication, either  expressly  or  by  implication, 
by  the  said  act  passed  March  15,  1867.  On 
this  particular  question  we  deem  it  unneces- 
sary to  add  anything  to  what  we  have  al- 
ready said,  as  most  of  that  applies  also  to 
this  question,  and  is  decisive  of  it. 

We  have  noticed  the  case  of  Sexton  v. 
Crockett  Ac,  23  Gratt.  857,  in  which  the 
questions  we  have  been  considering  were 
raised,  but  not  decided,  the  court  being 
equally  divided  upon  them.  The  reasoning 
of  our  brother  Bouldiu,  with  whom  our 
brother  Anderson  concurred  in  that  case,  is 
certainly  very  strong,  but  has  not  shaken 
our  confidence  in  the  views  we  have  ex- 
pressed :  and  two  of  us.  Christian  and  Mon- 
cure,  still  adhere  to  the  views  entertained 
and  expressed  by  them  in  that  case;  and 
another  of  us.  Judge  Staples,  who  did  not 
sit  in  that  case,  nor  in  Callaway  v.  Hard- 
ing, supra,  having  been  counsel  in  both  of 
those  cases,  concurs  with  the  two.  Judge 
Anderson  will  speak  for  himself  in  regard 
to  the  present  decision. 

The  court  is  therefore  of  opinion,  that 
this  appeal  when  taken  was  barred  by  the 
statute  of  limitations,  and  must  be  dis- 
missed, but  without  prejudice  to  any  relief 
to  which  the  appellant  and  his  sureties,  as 
administrator  of  Martha  Strother,  deceased, 
may  be  entitled  in  the  said  suit  of  Andrew 
Robey,  executor  of  Ivucinda  Rawlings, 
plaintiff,  against  Asa  Rogers,  &c.,  defend- 
ants, now  pending  in  the  court  below,  in 
which  was  xpade  the  decree  of  the  21st  day 
of  October  1869  as  aforesaid.     But  this 

428  court  expresses  no  opinion  as  *''to  the 
existence  of  any  right  to  such  relief, 

nor  as  to  the   nature   or   measure   of  such 
right  if  it  exists. 

Anderson,  J.  said :  I  am  not  now  satisfied 
that  the  opinion  of  Judge  Bouldin  in  Sexton 
V.  Crockett,  in  which  I  concurred,  as  to  the 
effect  of  the  7th  section  of  the  stay  law, 
upon  the  limitation  of  appeals  and  writs  of 
error,  is  not  right;  upon  which  question, 
in  that  case  the  court  was  equally  divided. 
But  a  majority  of  the  whole  court  holding, 
in  the  cause  now  under  judgment,  that  the 
said  seventh  section  does  not  apply  to  the 
limitation  of  the  right  of  appeal,  and  writs 
of  error,  settles  the  question  adversely  to 
the  opinion  which  I  have  entertained.  I 
must  therefore  recognize  this  decision  as 
an  exposition  of  the  law,  which  precludes 
me  from  an  investigation  of  the  case  before 
us,  upon  its  merits.  Upon  these  grounds  I 
concur  in  the  judgment. 
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The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  ^  with  the  record,  that 
the  decree  which  was  rendered  on  the  first 
day  of  November  1867  in  the  original  cause 
of  * 'Rogers  v.  Strother  Ac,"  and  the  cross 
cause  of  "Robey  v.  Rogers  Ac,"  to  which 
two  causes  this  appeal  applies  and  is  con- 
fined, was  a  final  decree  in  those  causes, 
notwithstanding  the  pendency  in  the  same 
court  of  the  case  of  Andrew  Robey,  executor 
of  I^ucinda  Rawlings,  deceased,  plaintiff, 
against  Asa  Rogers  Ac,  defendants;  and 
notwithstanding  the  decree  thereafter  made 
m  the  last  named  cause,  on  the  21st  day  of 
October  1869.  The  court  is  further  of  opin- 
ion, that  when  the  petition  for  this  appeal 
^rt«  ^*®  presented,  to  wit:  on  the  12th  day 
429  of  June  1871,  the  said  appeal  ♦was 
barred  by  the  statute  of  limitations, 
which  was  then  in  force.  Therefore  it  is 
decreed  and  ordered  that  the  said  appeal  be 
dismissed,  and  that  the  appellant  pay  to  the 
appellee,  Andrew  Robey,  administrator  of 
l/ucmda  Rawlings,  deceased,  his  costs  by 
him  about  his  defence  in  this  behalf  ex- 
pended. 

But  this  decree  is  without  prejudice  to 
any  relief  to  which  the  appellant  and  his 
sureties  as  administrator  of  Martha  Strother, 
deceased,  may  be  entitled  in  the  said  suit 
of  Andrew  Robey,  executor  of  Ivucinda 
Rawlmgs,  deceased,  plaintiff,  v.  Asa  Rogers 
Ac,  defendants,  now  pending  in  the  court 
below,  in  which  was  made  the  decree  of  the 
21st  day  of  October  1869  as  aforesaid.  But 
this  court  expresses  no  opinion  as  to  the 
existence  of  any  right  to  such  relief,  nor  as 
to  the  nature  or  measure  of  such  right  if  it 
exists. 

Which  is  ordered  to  be  certified  to  the  cir- 
cuit court  of  L/oudoun  county. 

Appeal  dismissed. 


430 


♦Norfolk  City  v.  Cooke. 

Absent,  Staples  J. 
March  Term,  1876,  Richmond. 

I.  Water  Lots— Rights  of  Proprietor.*-The  city  of  Nor- 
folk is  the  owner  of  the  ground  which  she  has  not 
disposed  of,  covered  by  water,  lying  between 
Parker  street  and  the  portwarden's  line,  both  as 
riparian  proprietor  and  as  havlnsr  had  long  pos- 
session thereof;  and  the  city  may  maintain  an  ac- 
tion of  unlawful  entry  and  detainer,  against  any 
Intruder  upon  said  water  lots. 

a.  Patents  of  Navigable  RIvers.-A  patent  for  land 
constituting  a  part  of  the  bed  of  a  navigable  river, 
conveys  no  title  to  it 

The  case  is  stated  by  Judg^e  Christian,  in 
his  opinion. 


•Rights  of  Proprietor  of  Water  Lots.-See  Alex.,  etc., 
R.  Co.  V.  Faunce,  81  Gratt  761,  and  iwU,  citing  the 
principal  case;  also,  Barre  v.  Flemings,  29  W.  Va. 
319,  1  S.  E.  Rep.  785;  Ravenswood  v.  Flemings.  22  W. 
Va.  64.  In  both  'of  which  cases  the  principal  case  is 
cited  with  approval. 

The  principal  case  is  also  cited  by  Ma.  Justice 
Qbay  m  Shively  v.  Bowlby,  14  Sup.  Ct.  Rep.  557. 


W.  B.  Martin,  for  the  appellant. 

W.  H.  C.  Ellis,  for  the  appeUec. 

Christian  J.  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  jadKmcBt  of 
the  corporation  court  of  the  city  of  Norfolk. 

The  action  was  unlawful  entry  and  de- 
tainer, brouf^ht  by  the  city  of  Norfolk  to 
recover  of  the  appellee  Cooke,  the  poocttioD 
of  a  certain  water  lot  described  in  the  sal- 
mons. A  jury  being  waived  by  the  parties 
and  all  matters  of  law  and  fact  twinf  re- 
ferred to  the  court,  a  judgment  wai  entered 
for  the  defendant,  the  appellee  here.  To 
this  judgment  a  writ  of  error  was  awarded 
by  this  court. 

The  only  question  we  have  to  deter- 

431  mine  is,  whether  *upon  the  facts  dii- 
closed    by     the    record,    the  dtf  c/t 

Norfolk  had  the  right  of  poesession  to  tbe 
water  lot  described  in  the  summons;  and 
whether  upon  these  facts,  the  action  of  u- 
lawf  ul  entry  and  detainer  can  be  maintainel 

The  material  facts  shown  by  the  reconl 
are  as  follows:  The  house  of  burgesses bj 
an  act  passed  in  the  first  year  of  the  reigi 
of  George  III,  and  to  be  found  in  7  fies. 
Stat.  II  4,  5,  pp.  435-6,  declared  that  certaii 
land  in  the  borough  of  Norfolk,  then  know 
as  the  Fort  land,  should  be  vested  in  oertaia 
persons  named  in  said  act,  as  tmstees  aad 
directors  who  should  hold  the  same  in  kt 
simple,  for  the  purpose  of  enlarging  ^ 
securing  said  land,  and  erecting  thereoa 
a  wharf  and  warehouses ;  and  upon  certus 
conditions  the  trustees  were  to  convej  the 
same  to  the  county  or  borough  of  Norfolk. 
By  another  act,  7  Hen.  Stat.  {{  3,  4,  5,  ppu 
511-12,  the  trustees  were  required  to  ooofcj 
to  the  borough  of  Norfolk  to  the  ezdosioi 
of  the  county.  A  third  act  (8  Hen.  Stat 
pp.  269-70, )  reciting  that  the  trustees  for- 
merly appointed  had  formed  themselves  into 
the  Town  Point  Company,  perpetuated  the 
succession  of  said  trustees. 

In  July  1792  the  Common  HaU  of  Norfolk 
borough  had  the  Town  Point  or  Fort  landi 
surveyed,  and  laid  off  into  lots  and  streets. 
A  copy  of  this  plat  was  filed  in  the  derfc't 
office  of  the  borough.  This  plat  was  reco^r- 
nized,  together  with  the  port  warden  lise. 
established  by  the  act  of  1801,  as  an  officiil 
map  of  the  borough  of  Norfolk,  in  Harris' 
case,  20  Gratt.  833. 

In  1792,  James  Taylor  and  others,  trustee* 
of  the  Fort  lands,  or  Town  Point  CompsaT 
lands,  in  consideration  of  ;^,000.  the 
amount  of  advances  made  bv  them,  ooa- 
veyed  by  deed,  bearing  date  August  W. 
1792,  the  said   lands  to  the  major.  «■ 

432  corded,  aldermen  *and  common  oooo- 
cilmen  of  the  city  of  Norfolk,  in  fte 

simple. 

The  deeds  filed,  and  the  authentic  map  of 
this  property  recognized  by  this  coortJ* 
Harris'  case,  supra,  show  that  the  Fort 
land,  or  the  Town  Point  property,  extcndrf 
westward  to  Parker  street,  the  western  liait 
of  Parker  street  being   the  limit  of  the  s^^ 
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"vev,  investing*  the  city  of  Norfolk  with  the 
"title  of  the  property  to  the  line. 

This  plat  shows  that  the  city  of  Norfolk 
liad  extended  its  streets  as  occasion  required, 
a.nd  sold  or  leased  water  lots  down  to  Parker 
street,  and  without  dispute  extended  the 
streets  of  the  city  to  Parker  street.  Much 
of  the  land  conveyed  and  claimed  by  the 
city  of  Norfolk  was  covered  by  water  at 
liififh  tide;  but  up  to  the  line  of  Parker  street 
there  is  no  dispute  as  to  the  title  of  the  city 
of  Norfolk  both  to  the  lots  and  the  streets 
x-unning  towards  Elizabeth  river  down  to 
I^arker  street. 

As  to  the  streets.  Main,  Kelly  and  Water 
streets,  which  bisect  Parker  street,  running 
towards  Elizabeth  river,  it  is  clear  the  city 
of  Norfolk  has  the  right — both  under  its 
ofaarter  and  on  well  settled  principles  of  law 
— the  right  to  extend  these  streets  out  into 
the  water  as  far  as  the  port  warden  line. 

According  to  the  recognized  plat  of  the 
Fort  or  Town  Point  lands,  the  city  of  Nor- 
folk has  the  title  to  this  propertv  to  the 
western  boundary  of  Parker  street,  and  the 
fee  simple  title  to  this  street  is  in  the  city 
of  Norfolk. 

The  city  of  Norfolk  has,  for  many  years, 
claimed  title,  and  exercised  acts  of  owner- 
ship over  the  water  lots  lying  west  of  Parker 
street,  havine«  in  1841,  sold  one  of  these  lots 
to  Hardy  &  Bros.,  who  built  wharves 
thereon,  and  hold  possession  of  the 
433  same  under  title  ^derived  from  the 
city  of  Norfolk;  and  in  1867  having 
leased  the  other  lot,  which  is  a  part,  if  not 
the  whole,  of  the  water  lot  in  controversy 
to  William  and  J.  J.  Swaine,  whose  interest 
in  the  same  was  sold  under  execution,  and 
purchased  by  Chamberlaine  and  Grandy  for 
the  sum  of  $500.  Afterwards,  it  seems, 
Chamberlaine  and  Grandy  surrendered  to 
the  city  all  their  interest  in  said  water  lots. 

In  November  1873,  the  defendant,  Cooke, 
ohtained  from  the  commonwealth  a  patent 
for  the  water  lot  lying  between  Parker 
street  and  the  port  warden  line,  and  adjoin- 
inir  the  lot  sold  to  the  Hardys,  it  being  the 
same  lot  which  had  been  leased  to  the 
Sw^aines,  and  purchased  by  Chamberlaine 
and  Grandy,  and  by  them  surrendered  to 
the  city  of  Norfolk.  Under  this  patent 
Cooke  entered  and  had  built  a  small  house 
on  piles,  and  was  in  possession  of  it  when 
this  action  was  brougjfit.  His  claim  of  title 
and  his  possession  is  under  and  by  virtue 
of  this  patent. 

Upon  these  facts,  the  question  we  have  to 
determine  is,  whether  the  city  of  Norfolk 
can  maintain  against  Cooke  the  action  of 
unlawful  entry  and  detainer,  and  is  entitled 
to  recover  against  him  in  this  action.  The 
corporation  court  decided  that  question  in 
favor  of  the  defendant ;  and  it  is  this  deci- 
sion we  now  have  to  review. 

First,  as  to  Cooke's  title:  we  think  it  is 
clear  that  the  grant  of  the  commonwealth 
is  void.  The  patent  conferred  on  Cooke 
only  such  title  as  was  in  the  commonwealth. 
The  lot  called  for  in  the  patent  was  the  bed 
of  a  navigable  river,  and  was  incapable  of 
being  granted  to  any  individual.     See  Home 


V.  Richards,  4  TCall  441-449;  Meade  v. 
Haynes,  3  Rand.  33-36:  French  v.  Bankhead, 
11  Gratt.  169;  Code   1873,    chap.    62,    {  1,  p. 

604;  chap.  108,  {  4;  {{  42,  43,  867.  But 
434    'although  Cooke's  patent  is  void,  and 

he  is  a  mere  trespasser,  yet  being  in 
possession,  he  cannot  be  turned  out  unless 
it  can  be  shown  that  the  city  of  Norfolk 
has  the  right  of  possession  as  against  him. 
While  it  is  not  necessary  in  this  action  to 
show  a  fee  simple  title  to  the  property  in 
controversy  in  the  city  of  Norfolk,  it  is  es- 
sential at  least  to  show  the  right  of  posses- 
sion even  against  an  intruder.  This  brings 
us  to  the  consideration  of  the  important 
question  in  the  case,  viz :  whether  the  city 
of  Norfolk  has  the  right  of  possession  to 
the  water  lot  in  controversy  against  the  de- 
fendant, Cooke;  or,  in  other  words,  whether 
the  action  of  unlawful  entry  and  detainer 
can,  upon  the  facts  of  this  case,  be  main- 
tained against  the  defendant  who  has  no 
title,  and  is  in  possession  under  a  grant 
which  is  void. 

Now  it  must  be  conceded  that  by  virtue 
of  the  statutes,  deeds  and  established  plat, 
above  referred  to,  the  title  to  the  Fort  or 
Town  Point  lands  up  to  the  western  bound- 
ary of  Parker  street,  was  vested  in  the  city 
of  Norfolk.  This  street  though  sometimes 
covered  with  water  at  high  tide,  is  one  of 
the  recognized  streets  of  the  city  to  which 
the  city  has  the  fee  simple  title.  The  city 
therefore  is  the  riparian  owner  of  the  water 
lots  opposite  the  line  of  Parker  street,  and 
has  the  same  rights  and  privileges  as  an 
individual  owner. 

These  rights  both  at  common  law  and  by 
statute,  are  secured  to  the  riparian  owner, 
to  erect  wharves,  piers,  or  bulk  heads  for 
his  own  use  or  the  use  of  the  public,  subject 
only  to  such  general  rules  and  regulations 
as  the  legislature  may  prescribe;  and  the 
only  limitation  upon  such  right  is,  that 
navigation  may  not  be  obstructed,  or  the 
rights  of  others  be  iniured.  This  is  the 
common  law  rule;  and  the  same  rights  are 
secured  by  statute   in  this  state.     Sec.   59, 

ch.  52,  Code  1873,  declares  that,  **any 
436    person    owning    land    upon    a  *water 

course  may  erect  a  wharf  on  the  same, 
or  a  pier,  or  bulkhead,  in  such  water  course 
opposite  his  land,  so  that  the  navigation 
be  not  obstructed  thereby,  and  so  that  such 
wharf,  pier,  or  bulk  head,  shall  not  other- 
wise injure  the   private   rights  of  any  per- 


»> 


son. 

This  right  of  the  riparian  owner  is  not  a 
mere  license  or  privilege,  but  is  property, 
property  in  the  soil,  up  to  the  line  of  navi- 
gability, though  covered  by  water ;  for  the 
wharf,  pier  or  bulkhead,  can  only  be  built 
on  the  soil.  It  is  not  a  mere  easement  to 
pass  over  the  water,  or  a  privilege  to  use 
the  surface,  but  property  in  the  soil  under 
the  water,  on  which  to  fasten  and  build 
such  structures;  and  for  this  purpose,  and 
subject  to  the  restriction  that  navigation 
shall  not  be  obstructed,  is  as  much  property 
as  the  land  above  the  margin  of  a  navigable 
stream. 

This  principle  has  been   fully   recog'nized 
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by  the  supreme  court  of  the  United  States 
in  Yates  v.  Milwaukie,  10  Wall.  U.  S.  R. 
447,  504.  Mr.  Justice  Miller,  delivering"  the 
unanimous  opinion  of  the  court,  says:  **But 
whether  the  title  of  the  owner  of  such  a  lot 
extends  beyond  the  dry  land  or  not,  he  is 
certainly  entitled  to  the  rights  of  a  riparian 
proprietor  whose  land  is  bounded  by  a  nav- 
igable stream;  and  among  those  rights  are 
access  to  the  navigable  part  of  the  river 
from  the  front  of  his  lot,  the  right  to  make 
a  landing,  wharf  or  pier,  for  his  own  use, 
or  for  the  use  of  the  public,  subject  to  such 
general  rules  and  regulations  as  the  legis- 
lature may  see  proper  to  impose  for  the  pro- 
tection of  the  rights  of  the  public,  whatever 
those  may  be. 

**This  riparian  right  is  property,  and  is 
valuable;  and  thou^rh  it  must  be  enioyed  in 
due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired.  It  is  a  right  of 
438  which,  *when  once  vested,  the  owner 
can  only  be  deprived  in  accordance 
with  established  law,  and,  if  necessary, 
that  it  be  taken  for  the  public  good  upon 
due  compensation."  See  also  Wall.  U.  S. 
R.  22,  289;  1  Black.  23;  1  Del.  on  Cor.  {  70, 
note  3,  i  72,  note  2. 

It  is  clear,  therefore,  that  the  city  of  Nor- 
folk had  the  right  of  property  in  the  water 
lot  in  controversy,  and  consequently  the 
right  of  possession  for  the  purpose  of  erect- 
ing wharves,  piers  or  bulkheads,  and  could 
exercise  that  right  whenever  it  chose  to  do 
so.  For  that  purpose  (subject  to  the  only 
limitation  imposed  by  the  legislature,  that 
the  rights  of  navigation  should  not  be  ob- 
structed), it  had  the  right  of  exclusive  pos- 
session, and  upon  this  ground  could  maintain 
the  action  of  unlawful  entry  and  detainer  to 
recover  possession  unlawfully  withheld,  or 
an  action  of  trespass  against  any  wrong 
doer  interfering  with  such  right. 

But  the  city  of  Norfolk  can  maintain  this 
action  upon  another  ground.  It  had  had 
for  many  years,  and  at  the  time  of  the  un- 
lawful entry  of  the  defendant,  the  actual 
possession  of  these  water  lots.  I  say  actual 
possession,  so  far  as  such  property  is  sus- 
ceptible of  actual  possession.  Of  course, 
water  lots  cannot  be  in  the  literal  occupation 
of  the  owner,  but  he  may  exercise  such  acts 
of  ownership  over  them  as  constitute  in  law 
the  actual  possession.  Such  acts  of  owner- 
ship have  been  for  many  years  exercised 
by  the  city  of  Norfolk.  It  has  sold  lots  ad- 
joining the  one  in  controversy.  It  has 
leased  for  a  number  of  years  the  very  lot 
which  the  defendant  has  unlawfully  taken 
possession  of.  By  authority  of  law  and 
order  of  the  city  council  the  port  warden 
has  marked  off  and  designated  these  water 
lots,  and  they  have  been  plotted  and  made 
a  matter  of  record.  By  all  these  acts  of 
ownership  the  city  of  Norfolk  has  had 
the  actual  possession  of  these  water 
437  *lots  as  far  as  such  property  is  capable 
of  being  reduced  into  actual  occupa- 
tion. Having  in  legal  contemplation,  such 
possession  it  may  maintain  an  action  to 
recover  possession  against   one  who  wrong- 


fully and  unlawfully  withholds  it.  Thi» 
position  is  conclusively  sustained  by  a. 
recent  decision  of  this  court  in  the  case  of 
Power  &  Kellog  v.  Tazwells,  25  Oratt.  786. 
In  that  case  the  Tazwells,  under  antfaoritj 
of  an  act  of  the  general  -  assemblTt  had 
leased  for  one  year  from  the  state  inspector 
of  oysters,  a  lot  covered  by  water  below  low 
water  mark  for  the  purpose  of  plandni^ 
oysters  thereon.  The  Tazwells  had  staked 
off  the  lot  so  as  to  designate  it,  bat  had 
planted  no  oysters  thereon  when  defendants 
took  possession  of  the  lot.  An  action  of 
unlawful  entry  and  detainer  was  brought  to 
recover  the  possession.  It  was  insisted  is 
that  case,  as  it  has  been  in  this,  that  the 
action  could  not  be  maintained :  that  the 
lease  of  the  state  was  only  a  license  or  prif- 
ilege ;  that  the  Tazwells  had  no  title  and 
no  right  of  possession  to  the  bed  of  the 
river  covered  by  water,  and  therefore  could 
not  maintain  an  action  of  unlawful  entry 
and  detainer.  This  court  held  otherwise, 
and  declared  that  the  lease  to  Tazwells 
was  not  a  mere  license  or  pri vile^fe,  \mt  that 
it  conferred  rights  of  property  in  the  soil 
covered  by  water,  to  which  the  plaintiffs 
had  the  right  of  exclusive  possession,  and 
that  the  action  of  unlawful  entry  and  de- 
tainer was  a  proper  remedy.  I  refer  to  the 
able  opinion  of  Judge  Anderson  in  that 
case,  as  fully  sustaining  the  principles  upon 
which  the  city  of  Norfolk  may  maintain  its 
action  in  this. 

In  that  case,  the  lot  covered  by  water  was 
designated  by  stakes  driven  into  the  water 
to  mark  its  boundaries.  In  this,  the  water 
lot  claimed  by  the  citv  of  Norfolk  was  des- 
ignated by  the  port  warden  line,  made 
438  under  *official  authority,  plotted, 
mapped,  and  put  upon  the  public 
records.  In  that  case,  the  only  evidence  of 
possession  or  acts  of  ownership  was  the 
driving  down  a  few  stakes.  In  this  ve 
have,  in  addition  to  the  distinct  and  official 
designation,  the  fact,  that  for  years  the 
city  of  Norfolk  has  leased  out  this  and  con- 
tiguous water  lots,  and  its  rig^ht  and  title 
disputed  by  no  one. 

Another  important  fact  to  l)e  mentxooed 
in  this  connection  is,  that  by  its  charter 
the  city  of  Norfolk  has  the  right  to  extend 
its  streets  running  at  rig'ht  angles  to  Parker 
street  out  to  the  port  warden  line:  and  a 
part  of  the  lot  claimed  by  Cooke  is  opposite 
the  ends  of  these  streets. 

I  am  therefore  of  opinion,  that  the  at? 
of  Norfolk,  for  the  purposes  of  extendinfc 
its  streets,  building  wharves,  piex^  and 
bulkheads,  or  other  structures  in  the  inter- 
ests of  commerce,  has  a  right  of  property 
in  the  soil  covered  by  water  contained  ia 
the  survey  within  the  port  warden's  line 
and  opposite  Parker  street.  I  think  it  had 
such  possession  in  these  lots  at  the  time  of 
the  unlawful  entry  of  Cooke,  as  to  maintain 
against  him  the  action  of  unlawful  entiy 
and  detainer.  As  was  said  by  Jndj;^  Moo- 
cure  in  dinger  V.  Shepherd,  ''such  posses- 
sion is  not  confined  to  actual  occapancj  of 
enclosure:     It    applies    to    any    possession 
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which  is  sufficient   to  sustain   an  action  of 
trespass.     12  Gratt.  462,  473.*' 

I  think  it  would  be  technical  in  the  last 
degree  to  hold  that  the  city  of  Norfolk  is 
without  remedy  to  recover  possession  of 
this  valuable  property,  so  necessary  to  the 
extension  of  its  streets  and  the  protection 
of  its  commerce,  because  it  is  land  covered 
by  water,  below  low  water  mark,  and  was 
never  in  the  actual  occupancy  of  the  city. 
The  privilege  to   extend    streets   and   build 

wharves  would  be  of  no  value,  if  the 
4-39    soil    (though    *covered    with    water), 

over  which  such  streets  are  to  be  built 
and  such  structures  erected,  may  be  taken 
possession  of  by  another  and  not  recovered 
l>y  any  action.  This  would  be  to  give  a 
right  without  a  remedy — a  thing  unknown 
to  the  law.  It  would  be  unjust  to  the  last 
degree  to  say  that  a  commercial  city,  one 
which  we  hope  to  see  at  no  distant  day  the 
l^eat  commercial  emporium  of  the  state, 
shall  be  deprived  of  her  right  to  extend  her 
streets  and  build  her  wharves  in  the  inter- 
ests of  a  growing  commerce,  by  any  squatter 
who  may,  with  or  without  color  of  title, 
choose  to  occupy  her  water  fronts;  and  that 
upon  the  merest  technicality  the  city  is 
without  remedy  to  keep  oflf  intruders,  or  re- 
cover possession  whenever  she  may  choose 
to  assert  her  right. 

I  am  for  reversing  the  judjnnent  of  the 
corporation  court,  and  entering  a  judgment 
lor  the  plaintiff  for  the  premises  mentioned 
in  the  summons. 

Judg'ment  reversed. 


AAO        *Paine,  Surv.  &c.  v.  Tutwiler&  als.* 
March  Term,  1876,  Richmond. 


f .  ExecntloiM—Retara—PreMiiBptloa.— Execution  on  a 

forfeited  forthcoming- bond  for  $818.58,  in  the  name 
of  K  against  T,  returnable  to  December  rules  1860, 
went  into  the  hands  of  J,  deputy  of  S,  sheriff  of  the 
county  of  F.  On  January  1st,  1861,  J  becomes  sher- 
iff of  F.  In  May  1861  J  receives  from  T  $17&40  on 
this  execution  and  signs  his  own  name  to  the  receipt 
with  the  addition  of  sheriff :  but  he  does  not  return 
the  execution.  In  February  K  issues  another 
execution  on  the  judgment:  when  T  flies  his  bill  to 
enjoin  it  on  the  ground  that  he  had  paid  it,  and  he 
flies  J*s  receipt  for  $176.4a  Neither  T  nor  J  can  say 
positlTely  whether  the  execution  was  or  was  not 
levied,  or  whether  J  received  the  money  as  deputy 
of  S,  or  as  sheriff.  Hbld:  After  the  great  lapse  of 
time,  the  court  will  presume  that  the  execution 
-was  levied  by  J  before  the  return  day,  and  that  he 
received  the  money  as  deputy  of  S,  so  as  to  entitle 
T  to  a  credit  for  the  amount  paid. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of  Fluvanna  county,  rendered 
on  the  12th  of  April  1872,  in  a  cause  in 
^vhich  Thomas  H.  Tutwiler  was  plaintiff, 
stxid  Wm.  G.  Paine,  survivor  of  Kent,  Paine 
Sc  Kent,  and  others  were  defendants,  and 
a.lso  from  a  judgment  of  the  same  court 
between  the  same  plaintiff  and   Paine  sur- 

♦Pormonoffraphlcnoteoo  Bxecutlons,  see  end  of  case. 


vivor  defendant.     The  case  is  substantially 
as  follows : 

In  September,  1860,  Kent,  Paine  &  Kent, 
issued  their  execution  from  the  clerk's  office 
of  the  circuit  court  of  Fluvanna,  on  a  judg- 
ment on  a  forfeited  delivery  bond,  against 
Thomas  H.  Tutwiler  and  John  P..  Baskett, 
for  $637.06,  to  be  discharged  by  the  payment 
of  $318.53,  with  interest  thereon,  from 

441  July  23d,  1860,  ♦and  $3.23  costs.  Said 
execution  went  into  the  hands  of  Jo- 
seph Payne,  deputy  for  John  Sclater,  sheriff 
of  Fluvanna,  on  the  4th  October,  1860,  and 
was  returnable  to  the  December  rules.  On 
the  1st  of  January,  1861,  the  said  Joseph 
Payne  became  the  sheriff  of  Fluvanna. 
The  said  execution  never  was  returned.  On 
the  13th  February,  1871,  Kent,  Paine  & 
Kent  sued  out  another  execution,  returnable 
to  April  rules,  1871,  for  $637.06  to  be  dis- 
charged by  the  payment  of  $318.53,  with 
interest  from  23rd  July,  1860,  till  paid,  and 
costs  $4.97,  which  was  delivered  to  Lewis 
J.  Walton,  sheriff  of  Fluvanna,  on  the  15th 
day  of  February,  1871. 

Tutwiler  filed  his  bill  on  the  first  Monday 
in  April,  1871,  against  Kent,  Paine  &  Kent, 
John  Sclater,  Joseph  Payne,  and  Ire  wis  J. 
Walton,  praying  for  an  injunction  against 
the  last  named  execution,  that  the  said  ex- 
ecution might  be  quashed,  and  Kent,  Paine 
&  Kent  be  required  to  refund  to  him  the 
sum  of  two  years*  interest,  which  he  had  paid 
on  the  execution.  The  bill  alleges  rather 
inferentially  and  argumentatively  than 
positively,  that  Tutwiler  had  paid  sundry 
amounts  on  the  first  execution  to  Joseph 
Payne,  after  the  return  day  of  the  execu- 
tion, to-wit,  in  and  after  May  1861,  while 
said  Payne  was  sheriff  of  Fluvanna.  In 
the  same  inferential  and  argumentative 
way,  he  alleges  that  Payne,  while  he  was 
deputy,  and  before  the  return  day  of  the 
execution,  levied  the  execution  upon  his 
property  or  some  portion  of  it.  He  gives  at 
length  his  reason  for  coming  to  these  two 
conclusions.  He  exhibits  a  receipt  from 
Payne,  signed  by  him  with  the  addition  to 
his  name  of  '^sheriff,"  dated  March  3rd, 
1861,  for  $176,403^  in  part  of  execution  of 
Kent,  Paine  &  Kent.  Tutwiler  calls  on  the 
defendants  to  answer  on  oath ;  and  accord- 
ingly, Kent,  Paine  &  Kent  answer  denying 
both  levy  and  payment.     Payne  also 

442  answers,  *denving  that  he  had  levied 
the  execution,  and  denying  any  pay- 
ments by  Tutwiler  to  him  on  account  of  the 
execution,  except  the  payment  of  $176.40>i 
in  May,  1861,  and  alleging  that  he  received 
that  as  sheriff  and  not  as  the  deputy  of 
Sclater. 

After  Tutwiler  had  filed  his  bill,  to-wit, 
in  September,  1871,  he  made  a  motion  in 
the  Fluvanna  circuit  court,  to  quash  the 
last  execution.  Kent,  Paine  &  Kent  ob- 
jected on  the  ground  that  the  same  api^lica- 
tion  was  then  pending  on  the  chancery  side 
of  the  court  on  bill  and  answers.  But  the 
court  overruled  the  objection  and  examined 
two  witnesses,  Tutwiler  and  Pavne,  whose 
testimony  is  substantially  the  same  as  that 
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found  in  the  bill  of  the  first  and  the  answer 
of  the  latter. 

No  depositions  were  taken  on  either  side 
in  the  chancery  cause. 

The  court  on  the  motion  to  quash,  grave 
judg'ment  in  favor  of  Tutwiler  on  the  alleged 
/pounds,  that  the  first  execution  had  been 
levied  on  the  property  of  Tutwiler,  and  that 
the  amount  of  said  execution  had  been  fully 
paid  by  Tutwiler  **to  the  proper  oflficer  of 
said  county,  in  whose  hands  the  same  had 
been  properly  placed.'* 

On  the  12th  day  of  April,  1872,  the  chan- 
cery cause  came  on  to  be  finally  heard  on 
the  bill  and  exhibits,  the  answers  of  Kent, 
Paine  A  Kent,  and  of  Joseph  Payne,  and 
the  order  of  the  circuit  court  of  the  county 
made  in  the  aforesaid  motion  to  quash,  and 
thereupon  the  court  perpetuate  the  in- 
junction, and  decreed  that  W.  G.  Paine, 
survivinf^  partner  of  Kent,  Paine  A  Kent, 
should  refund  to  Tutwiler  the  aforesaid  two 
years  interest,  being  $37,  with  interest  from 
11th  February,  1869. 

443  *Upon  the   application   of    Wm.    G. 
Paine  this  court  allowed  an  appeal. 

Ould  &  Carrington,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  appellee  proceeded  by  bill  in  equity 
to  perpetually  in  join  the  appellant's  execu- 
tion, and  subsequently  by  motion  in  the 
court  of  law  to  quash  it  pending  the  in- 
junction. The  defendant,  in  the  proceeding 
at  law,  moved  the  court  to  dismiss  the 
motion,  upon  the  ground,  that  the  plaintiff 
had  electeil  to  proceed  in  equity  in  respect 
of  the  same  matter,  which  was  still  pend- 
ing, and  that  the  court  of  equity  had  pos- 
session of  the  cause,  and  had  full  power  to 
do  justice ;  but  the  court  refused  to  dismiss 
the  motion,  and  gave  judgment  for  the 
plaintiff  for  costs,  and  to  quash  the  execu- 
tion, and  the  case  is  brought  here  upon  a 
writ  of  error  and  supersedeas  to  said  judg- 
ment. 

The  appellee  subsequently  prosecuted  his 
suit  in  equity  to  a  decree  perpetuating  his 
injunction,  and  giving  him  his  costs  ex- 
pended in  the  prosecution  of  his  suit  in 
equity.  From  that  decree  the  defendants 
appealed  to  this  court.  Without  deciding 
now  whether  the  court  of  law  erred  in  re- 
fusing to  dismiss  the  plaintiff's  motion 
upon  the  grounds  set  out  in  the  defendant's 
bill  of  exceptions,  the  court  is  of  opinion, 
for  reasons  which  will  hereafter  appear,, 
that  the  judgment  of  the  court  of  law 
quashing  the  execution  is  erroneous,  and 
must  be  reversed. 

In  the  case  of   appeal   from   the  decree, 
perpetuating  the  injunction  to  the  ap- 

444  pellant's  execution,  the  court  *is  of 
opinion  that  it  does  satisfactorily  ap- 
pear from  the  evidence  in  the  record,  that 
a  previous  execution  upon  the  same  judg- 
ment was  sued  out  by  the  plaintiffs,  which 
came  to  the  hands  of  Jos.  Payne  on  the  4th 


of  October  1860,  who  was  then  deputy  for 
John  Sclater,  sheriff  of  Fluvanna  oooaty, 
and  that  the  same  was  returnable  on  the 
first  Monday  in  December  next  following; 
and  that  said  execution  was  not  returned, 
but  remained  in  the  hands  of  the  said  Jos. 
Payne,  deputy  as  aforesaid,  who,  in  Jaoo- 
ary  following,  qualified  as  sheriff  of  said 
county.  And  that  on  the  3d  of  May  nest 
following,  the  appellee  made  payment  to 
the  said  Joseph  Payne,  in  part  of  said  eze- 
cution,  $176.40^  cents,  as  is  shown  by  hit 
receipt,  which  is  signed  "Jo*.  Payne, 
sheriff." 

The  appellant  contends  that  the  appellee 
is  not  entitled  to  a  credit  on  the  execatioa 
for  said  payment,  and  that  he  is  still  liable 
to  the  plaintiffs  in  the  execution  for  the 
whole  amount  thereof,  the  payment  not 
having  been  made  to  an  officer  authorized 
to  collect  the  same.  That  the  payment  vas 
made  on  that  execution,  and  was  so  intended 
by  both  payer  and  payee  is  nndonbtedly 
true. 

The  execution  having  been  put  in  tbe 
hands  of  Jos.  Payne,  in  his  official  charac- 
ter as  deputy  sheriff  for  collection,  and  be 
having  retained  it  in  his  possession  after 
the  return  day  had  passed,  whilst  he  con- 
tinued to  be  deputy  sheriff,  and  before  he 
became  sheriff  of  the  county,  the  presmnp- 
tion  is,  that  it  remained  in  his  possesskn 
after  he  became  sheriff  of  the  county  as 
deputy  sheriff.  His  being  appointed  sheriff 
of  the  county  could  not  change  his  posses- 
sion of  the  execution  which  he  then  h^ 
as  deputy  sheriff. 

It  is  also  presumable*  that  he  received  the 
payment,  which  was  afterwards  made 
446  to  him  upon  it  in  the  character  *tn 
which  he  held  the  execution.  And 
after  so  great  a  lapse  of  time,  when  neither 
the  debtor  nor  the  sheriff  can  speak  from 
memory  as  to  whether  the  ezecntion  had 
been  levied  or  not,  the  deputy  sheriff's  re- 
ceiving, implies  that  he  considered  himself 
authorised  to  receive  it,  which  he  only  oonJd 
have  been  in  the  character  which  he  held 
it  as  deputy  sheriff,  and  then  only  npon  the 
ground  that  he  made  a  levy  t>efore  the  re- 
turn day  of  the  execution.  That  woold 
have  authorized  him  to  receive  the  payment 
at  the  time  it  was  made ;  and  this  taken  in 
connection  with  the  fact,  that  the  execution 
was  one  upon  which  the  sheriff  was  for- 
bidden to  take  security,  and  that  the  de- 
fendant had  ample  property  to  satisfy  it, 
entirely  accessible  to  the  sheriff,  and  often 
in  his  view,  upon  which  he  coold  bare 
made  a  levy,  in  the  absence  of  aqy  positive 
testimony  to  the  contrary,  leads  almost  ir- 
resistibly to  the  conclusion  that  a  levy  was 
made.  It  is  true,  the  sheriff  testifies  that 
he  received  payment  in  his  character  of 
sheriff;  but  evidently  he  does  not  ^leak 
from  personal  recollection,  for  he  had  al- 
most in  the  same  breath  said  he  had  so 
recollection  of  the  payment  at  all.  Tfaeie 
is  an  affix  of  ''sheriff,"  as  we  have  seen,  to 
his  signature  to  the  receipt.  Does  tiiat 
show  that  the  money  was  paid  to  him  as 
the  sheriff  of  the  county,   as  the  letters  S. 
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F.  C.  annexed  to  his   signature   migrht  im- 
port, although,  as  we  have  seen,  the  execu- 
tion was  not  in  his  hands  in  that  character, 
and  although  he  had  no  authority  to  receive 
payment    in    that   character?     Or    does    it 
merely    indicate   that    it    was   received    by 
him,  not  in  his  personal  character,    but  in 
his  official  character  as   sheriff?    And  may 
it  not  be  applied  as  well  to  his  official  char- 
acter as  deputy  sheriff,   in  which   character 
he  had  possession   of   the   execution,    as  to 
his    official   character   as    high   sheriff,    in 
which   character  he  did  not  hold  the 
446     *execution:  For  he   was   sheriff  offi- 
cially in  both  characters :  in  the  one  as 
depnty,  and  in  the  other  as  high  sheriff,  or 
sheriff  of  Fluvanna  county — S.  F.  C.  If  he 
received  payment  officially, as  deputy  sheriff, 
in  'which    character   he  held   the  execution, 
and    not    in    his    personal   character,    that 
would  be  indicated  by  the  affix  of  ''sheriff," 
as    unmistakably    as   the   affix  of  S.  F.  C. 
mig-ht  have  shown   that   he    received   it  as 
sheriff  of  Fluvanna  countv.     Under  all  the 
circumstances   of   this   case,    and  after  so 
gresit  a  lapse  of  time,  it  seems  to  the  court, 
it  "would  be   too  rigorous  to  hold  that  the 
appellee  was  not  entitled  to  receive  a  credit 
for  the    money,    which    he   unquestionably 
paid  on  the  execution  to  the  officer,  in  whose 
bands  it  had  been  placed  for  collection,  be- 
cause he  annexed  those  letters  to  his  signa- 
ture to  the  receipt. 

But  the  appellee  has  failed  to  show  any 
further  payment  on  the  execution.  The 
court  is  therefore  of  opinion  to  reverse  the 
decree  of  the  circuit  court,  perpetuating  the 
injunction  as  to  the  whole  amount  of 
the  execution,  and  that  the  following  order 
be  made: 

The  court  being  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  judgment  of  the  court  of  law, 
quashing  the  execution  and  giving  the 
plaintiff  his  costs  in  said  motion  is  errone- 
ous; it  is  considered  that  the  same  be 
reversed  and  annulled,  and  the  said  motion 
be  dismissed,  and  that  the  defendants  to 
said  motion  recover  their  costs  therein  in 
the  court  below;  and  it  is  further  consid- 
ered, that  the  plaintiffs  in  error  recover 
their  costs  expended  in  the  prosecution  of 
their  writ  of  error  and  supersedeas  here. 

And  the  court  being  also  of  opinion  that 
the  decree  in  the  injunction  case,  per- 
44'7  petuating  the  injunction  to  *the  entire 
execution,  and  decreeing  costs  to  the 
plaintiff  therein,  is  erroneous,  it  is  ordered 
that  the  same  be  reversed  and  annulled, 
and  that  the  appellants  recover  their  costs 
expended  in  the  prosecution  of  their  appeal 
here.  And  the  court  proceeding  to  render 
such  decree  as  ought  to  have  been  rendered 
by  the  circuit  court,  it  is  adjudged,  ordered 
and  decreed,  that  the  injunction  awarded 
in  this  case  be  dissolved,  except  as  to  one 
hundred  and  seventy-six  dollars  and  forty 
and  one-half  cents,  paid  on  the  3d  day  of 
May  1861,  and  be  perpetuated  as  to  so  much 
thereof;  and  that  the  defendants  below  pay 
to  the   plaintiff   his  costs   expended  in  the 


prosecution  of  his  said  suit  in  equity  in  the 
circuit  court. 

Decree  reversed. 


BXBCUTION5. 


I.  Deflnition. 

n.  Property  Subject  and  Property  Not  Subject  to 
Execution. 

A.  Property  of  Wife  for  Husband's  Debts. 

B.  Interests  of  MorUra^or. 

C.  Property  under  Valid  Deed  of  Trust 

D.  Property  Conveyed  by  Marriage  Settlement. 

E.  Property  Fraudulently  Conveyed. 

F.  Property  Loaned. 
Q.  Property  of  Vendee. 
H.  Property  of  Bankrupt 

I.  In  Hands  of  Personal  Representative. 

K.  Property  Exempt  under  Statutes. 

L.  Property  of  Building-  Contractor. 

M.  Property  Purchased  for  Valuable  Consideration 

without  Notice. 
N.  Property  of  Principal  in  Possession  of  Airent 
O.  Property  Forfeited  to  State. 
P.  Property  in  Remainder. 
Q.  Property  Received  by  Commissioner  without 

Authority. 
R.  Property  of  Railroad  Companies. 
S.  Money. 
T.  Fixtures. 

m.  Issuance  of  Writ 

A.  Prerequisites. 

1.  Judgment  or  Decree. 

a.  InQeneral. 

b.  Necessity  for  Revivor, 

B.  Time  of  Issuance. 

1.  At  Common  Law. 

2.  Alias  ana  PlurUi  Writs. 

8.  Delay  of  Execution  by  Debtor. 

4.  Procedure  upon  Scire  Facias. 

5.  Effect  of  Writs  Irregularly  Issued. 

0.  Effect  of  Proceedings  in  Chancery. 

C.  Formal  Contents  of  Writ 

1.  Irregularity  in  Caption. 

2.  Recitals  of  Property  to  Be  Taken. 

8.  Conformity  of  Execution  with  Judgment  or 
Decree. 

4.  Where  There  Are  Separate  Judgments. 

5.  Where  Writ  Issued  after  Assignment  of  Judg- 

ment 

0.  Interest 

D.  From  What  Court  Issuable. 

1.  At  Law. 

2.  In  Equity. 

8.  Leave  of  Court 

E.  To  What  Place  Issuable. 

F.  Who  May  Sue  Out  the  Writ 

0.  Against  Whom  the  Writ  May  Issue. 

1.  Municipalities. 

2.  Personal  Representatives, 
a.  De  Bonis  Prapriis. 

h.  J)€  Bonis  Testatoris. 
H.  Delivery  to  Sheriff. 

1.  Officers*  Commissions. 

IV.  Alias  and  Pluries  Executions. 

A.  In  General. 

B.  While  Levy  in  Force. 

C.  While  Forthcoming  Bond  in  Force. 
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D.  Where  First  Execution  Not  Complete  Satisfac- 
tion. 
£.  Discharge  from  Arrest  under  Ca,  So. 
F.  Issued  without  Authority  of  Law. 

V.  Lievy  of  Execution. 

A.  Necessity  for  Levy  on  Tangible  Property. 

B.  Time  of  Levy. 

1.  Levy  after  Return  Day. 

2.  After  Satisfaction  of  Judgment 

3.  After  Death  of  Plaintiff. 

C.  Mode  of  Levy. 

1.  In  General. 

2.  Partnership  Chattels. 

S.  Confusion  of  Goods  with  After-Acquired  Prop- 
erty. 

D.  Against  Several  Defendants. 

E.  When  There  Are  Several  Executions. 

F.  Property  in  Cttstodia  Legit. 

G.  Return  of  Writ. 

1.  Endorsement 

a.  In  General. 

b.  Extra-Official  Return. 

2.  Presumption  as  to  Levy. 

a.  Evidence. 

b.  Rebuttal  of  Presumption. 
8.  Time  of  Return. 

4.  Amendment  of  Return. 

5.  Conclusiveness  of  Return. 
H.  Abandonment  of  Levy. 

1.  By  Fraudulent  Collusion. 

2,  By  Alias  Writ 

8.  By  Voluntary  Relinquishment 
I.  Garnishment  Proceedings. 

VI.  Lien  of  Execution. 

A.  Effect  of  Levy. 

1.  In  General. 

2.  As  to  Title  of  Property. 

B.  Commencement  of  Lien. 

C.  Extent  of  Lien. 

1.  Property  Subject  to  Levy. 

2.  Property  Not  Subject  to  Levy. 
8.  Title  of  Creditor  under  Elegit 

D.  Assignment  of  Property  Subject  to  Lien. 

E.  Priority  between  Several  Liens. 

1.  In  General. 

2.  Common-Law  Rule. 

8.  Prior  Incumbrances.       ' 

4.  Subsequent  Incumbrances. 

5.  Landlord's  Lien. 

6.  Adjustment  of  Conflicting-  Liens. 

F.  Duration  of  Lien. 

1.  In  General. 

2.  West  Virginia  Rule. 

5.  Death  of  Debtor. 
4.  Taking-  Out  Second  Execution. 

G.  Forthcoming-  or  Delivery  Bond. 

1.  Form  of  Bond. 

2.  Validity  on  Bond. 
8.  Liability  of  Bonds. 
4.  Actions  on  Bonds. 

a.  In  General. 

b.  On  Appeal. 

6.  Effect  of  Bond. 

Vn.  Discharg-e  and  Satisfaction. 

A.  By  Levy  on  Corporeal  Property. 

B.  Satisfaction  in  Favor  of  Third  Persons. 

C.  By  Payment 

1.  To  Attorney. 

2.  By  Third  Persons. 
8.  Time  of  Payment. 


Vin.  Relief  against  Execution. 

A.  Motion  to  Quash. 

1.  In  General. 

2.  After  Payment  of  Judgment 
8.  When  Judgment  Set  Aside. 
4.  In  Equity. 

6.  Notice  of  Motion, 
d.  Parties  to  Motion.  . 

7.  Time  When  Motion  Must  Be  Made. 

8.  On  AppeaL 

B.  Injunction. 

1.  In  G^eneral. 

2.  Adequate  Remedy  at  Law. 
8.  In  Favor  of  Strangers. 

a.  General  Rule. 

b.  Quail  flcatlons. 

C.  Writ  of  Error. 

D.  Audita  Querela, 

IX.  Sale  under  Execution. 

A.  When  Valid  Though  Irregular. 

B.  When  Property  Sold  Left  with  Debtor. 

C.  Sale  Delayed  by  Plaintiff. 

D.  Sale  of  Equity  of  Redemption. 

E.  Sale  under  Second  of  Two  Executions. 

F.  Statutes  Regulating-  Sales. 

G.  Ceneat  Emptor. 

H.  Purcha.se  by  OfScer  at  His  Own  Sale- 
I.  When  Sale  Enjoined. 
K.  Sale  of  Debtor's  Unascertained  Interest 
L.  Dristrinaas  against  SherllF's  Executors. 

X.  Liability  of  Officer. 

A.  Where  Levy  Is  Made. 

B.  For  Failure  to  Levy. 

C.  For  Levy  on  Wrong-  Property. 

D.  Fine  for  Not  Returning-  E^xecutlon. 

E.  Indemnifying-  Bond. 

F.  For  Non-Payment 

XI.  Supplementary  Proceedings. 

A.  By  Statute. 

B.  Order  for  Payment  or  Delivery  of  Property. 

C.  Writ  of  Capias  pro  Fine. 

Xn.  Execution  against  the  Person. 

A.  Priorities. 

B.  Title  to  Property. 

C.  Alias  and  Plwries  Executions. 

D.  Prison  Fees. 

E.  Return. 

F.  Discharg-e  from  Custody. 

I.  DBPINmON. 

A  writ  of  execution  is  a  process  by  which  tke  flsil 
Judgment  of  a  court  is  carried  into  effect  U  Am.  A 
Enff.  Enc.  Law  (2d  Ed.)  600. 

II.  PROPERTY  SUBJECT  AND  PROPERTY  NOTSU^ 
JBCT  TO  EXECUTION. 

A.  Property  of  Wife  for  Hastead's  DeMs.>-Si]Ke.  tf 

common  law,  the  personalty  of  a  feme  soU  In  poss» 
sion,  passes,  upon  her  marriage,  to  her  hii5laad.li 
becomes  subj  ect  to  execution  for  his  debts.  Vance  t.  I 
McLaughlin,  8  Gratt  S80;  HiU  v.  Wynn.  4  W.  Va. « 
Dold  V.  Geiger,  2  Gratt  96.  In  this  last  case,  it  vn 
held  that  even  the  choses  in  action  to  which  tbevjfe 
becomes  entitled  durinir  coverture,  are  liable  toite 
claims  of  the  husband's  creditors. 

B.  Interests  of  Mortffasor.— m  Tiffany  v.  K«at  ! 
Gratt  231,  it  was  held  that  a  sale  by  a  sheriff  of » 
equity  of  redemption  In  lands  sorrendend  ter  & 
debtor  in  execution,  upon  his  taking  the  heocfii  «f 
the  act  for  the  relief  of  Insolvent  debtox^  Is  legal 
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C.  Property  uoder  Valid  Deed  of  Trust— The  equita- 
ble interest  of  the  grrantor  in  a  valid  deed  of  tmst, 
before  sale  thereunder,  cannot  be  taken  under  an 

I    execution  at  law.  but  can  only  be  subjected  In  equity. 

I    CUytor  V.  Anthony.  6  Rand.  907;  Coutts  v.  Walker,  2 

Lei; h  28a    But  see  ctmtra,  Spence  y.  Repass,  94  Va. 

;    716, 27  S.  E.  Rep.  583,  and  criticism  in  4  Va.  Law  Reg-. 

D.  Property  Conveyed  by  Marriage  Settlement.— It 

seems  that  property  conveyed  by  deed  of  marriage 
settlement  in  trust  that  the  husband  and  wife  shall 
be  permitted  during  their  joint  lives,  to  enjoy  the 
profits,  may  be  taken  in  execution  to  satisfy  a  debt 
;  iocurred  after  the  marriage  for  supplies  furnished 
for  the  proper  support  of  the  husband  and  wife. 
Scott  V.  Loralne,  6  Munf.  117. 

E.  Property  Prandulently  Conveyed.— If  property 
sabject  to  execution  be  conveyed  and  such  convey- 
suDce  be  either  with  Intent  to  hinder,  delay  or  de- 

I  fraud  creditors,  or  be  upon  consideration  deemed 
Tolontary  in  law,  execution  may  still  be  enforced; 
for  where  the  conveyance  is  fraudulent  it  is  void  as 
to  both  existing  creditors,  and  subsequent  pur- 
chasers, and  where  the  conveyance  is  voluntary 
only,  it  is  void  as  to  antecedent  creditors,  though  it 
may  be  sustained  as  against  subsequent  purchasers. 
Ctaamberlayne  v.  Temple,  2  Rand.  884;  Wright  v. 
Hencock,  S  Munf.  621;  Harvey  v.  Fox,  6  Leigh  444; 
Penn  v.  Whitehead,  17  Gratt  528;  Goshom  v.  Snod- 
grass,  17  W.  Va,  717:  Rlxey  v.  Deltrick,  85  Va.  46,  6  S. 
E.  Rep.  615;  Lockhard  v.  Beckley,  10  W.  Va.  87;  Hun- 
ter ▼.  Hunter,  10  W.  Va.  821;  Beall  v.  Shaull.  18  W. 
Va-  286;  Watklns  v.  Wortman,  10  W.  Va.  78;  Harden 
T.  Wagner,  22  W.  Va.  866;  Silverman  v.  Greaser,  27 
W.  Va.  660;  Livesay  v.  Beard,  22  W.  Va.  586;  Knight 
T.  Capito,  28  W.  Va.  630;  WllUams  v.  Blakey,  76  Va. 
JM:  Wita  V.  Osbum,  83  Va.  227,  2  S.  E.  Rep.  88;  Whit- 
ten  T.  Saunders,  75  Va.  568;  Sutherlin  v.  Price,  75  Va. 
2S:  Tebbe  v.  Lee.  76  Va.  744;  McCormick  v.  Atkinson, 
7B  Va.  8;  Burton  v.  Mill,  78  Va.  468:  Saunders  v.  Waff- 
goner.  82  Va.  816;  Youuff  V.  Willis,  82  Va.  201;  Wray 
V.  Davenport  79  Va.  10;  Fink  v.  Denny,  75  Va.  668; 
Clay  V.  Walter,  70  Va.  02;  Beecher  v.  Bums,  84  Va. 
S18,6S.E.Bep.200;  Hatcher  v.  Crews,  78  Va.  460;  Wil- 
liams V.  Lord,  75  Va.  800;  Click  v.  Green,  77  Va.  827; 
Batchelder  v.  White,  80  Va.  108;  Hickman  v.  Trout 
88  Va.  479,  8  S.  E.  Rep.  181;  Armstrong  v.  Lachman, 
84  Va.  726, 6  S.  E.  Rep.  120;  Lucas  v.  ClafBln,  76  Va.  260; 
Johnson  V.  Warner,  76  Va.  667;  Moore  v.  UUman,  80 
Va.  807;  Scott  ▼.  Rowland,  82  Va.  484;  Baker  v. 
Naglee,  82  Va.  876. 1  S.  £.  Rep.  101 ;  Waller  v.  John- 
son, 82  Va.  006,  7  S.i£.  Rep.  882:  Fishbume  v.  Ferguson, 
84  Va.  87,  4  S.  E.  Rep.  675;  Fisher  v.  Dickenson,  84  A^a. 
818,  4  S.  E.  Rep.  787;  Roanoke  Nat  Bank  v.  Farmers' 
Nat  Bank,  84  Va.  608,  6  S.  £.  Rep.  682;  Rucker  v. 
ICoss,  84  Va.  684.  5  S.  E.  Rep.  527. 

A  husband  had  obtained  slaves  through  a  sale 
under  a  deed  of  trust  fraudulent  as  to  the  creditors 
of  the  grantor,  and  one  of  these  slaves  had  been 
allotted  to  his  widow,  after  his  death.  Held,  the 
slave  in  her  possession  may  be  taken  in  execution 
at  the  stilt  of  a  creditor  of  the  grantor,  though 
the  husband  and  those  claiming  under  him  had 
been  In  possession  of  the  slave  for  more  than  five 
years.  Snoddy  v.  Hasklns.  12  Gratt  868  :  Lawrence 
V.  Swann.  5  Munf.  882 :  Lang  v.  Lee.  8  Rand.  410: 
Wilson  V.  Buchanan,  7  Gratt.  884 ;  Addington  v. 
Etherldge,  12  Gratt  486;  Marks  v.  Hill,  15  Gratt  400; 
Pratt  V.  Cox.  22  Gratt  887 ;  Russell  v.  Randolph, 
26  Gratt  718 :  Perry  v.  Shen.  Nat  Bank.  27  Gratt  767. 

It  is  well  settled  that  the  ownership  of  personal 


property  will  be  taken  to  be  with  the  possession,  and 
the  retaining  of  possession  after  a  sale  is  prima  fade 
fraudulent  and  the  property  still  subject  to  execu- 
tion agrainst  the  seller.  This  presumption  of  fraud 
may  however  be  rebutted  by  proof  that  such  posses- 
sion is  consistent  with  a  bona.^d€  sale.  Wray  v.  Daven- 
port 70  Va.  10  ;  McCormick  v.  Atkinson,  78  Va.  8 ; 
Young  V.  Willis,  82  Va.  201 ;  Saunders  v.  Waggoner, 
82  Va.  816  ;  Claflln  v.  Foley.  22  W.  Va.  484  ;  Klee  v. 
Reitzenberger,  28  W.  Va.  740;  Curd  v.  Miller,  7  Gratt. 
186;  Lewis  v.  Caperton,  8  Gratt  148 ;  Land  v.  Jef- 
fries, 6  Rand.  211  ;  Braxton  v.  Gaines,  4  Hen.  &  M. 
151. 

P.  Property  Loaned.— T  makes  a  parol  loan  of  a  slave 
to  C ;  and  the  slave  remains  in  the  possession  of  C  and 
C's  ex'ors  for  more  than  five  years,  and  thenT  takes 
possession  of  him.  Held,  the  slaves  may  be  sub- 
jected by  the  execution  creditors  of  C,  to  satisfy 
their  claims.  But  the  ex'ors  of  C  having  brought  an 
action  of  detinue  for  the  slave  against  T,  who  dies 
pending  the  suit  which  is  revived  against  his  ex'or, 
and  a  verdict  and  judgment  having  been  given  in 
favor  of  the  defendant  the  creditors  of  C,  who  hav- 
ing recovered  judgments  against  his  ex'ors,  cannot 
levy  their  executions  upon  the  slave.  Taylor  v. 
Beale,  4  Gratt  08  ;  McKenzie  v.  Macon,  5  Gratt  870; 
Beale  v.  Digges.  6  Gratt  682 ;  Garth  v.  Barksdale,  6 
Munf.  101  :  Rose  v.  Burgess,  10  Leigh  107 :  Beasley 
V.  Owen,  8  H.  &  M.  440  ;  Pate  v.  Baker,  8  Leigh  80  ;  Col- 
lins V.  Lofftus,  10  Leiirh  10 ;  Boyd  v.  Stainback,  5 
Munf.  805 :  Lightfoot  v.  Strother,  0  Leiirh  461. 

Money  bonajlde  lent  to  a  sheriff,  and  applied  by  him 
to  his  own  use.  prior  to  his  receiving-  a  writ  of  fieri 
faciae  against  the  lender  is  not  liable  to  satisfy  such 
execution,  either  at  law,  or  Inequity  ;  notwithstand- 
ing the  same  money  was  originally  deposited  in  his 
hands  as  a  pledge  for  certain  purposes.  Price  v. 
Crump.  2  H.  &  M.  80. 

a.  Property  of  Vendee.— Upon  a  bofM  JIde  sale  of 
personal  property,  though  the  vendee  does  not  take 
possession  at  the  time  of  the  sale,  yet  if  he  gets  pos- 
session before  an  execution  Is  issued  against  the 
vendor,  his  title  is  good  against  creditors.  So  also, 
where  a  bonajlde  vendee  of  personal  property  having 
gotten  possession  thereof  before  issuing  of  an  execu- 
tion against  the  vendor,  his  title  is  good  against  the 
creditor,  though  after  such  possession  by  the  vendee, 
he  employs  the  vendor  as  his  agent  to  sell  the 
property ;  and  the  vendor  is  in  possession  as  the 
agent  of  the  vendee  at  the  time  the  execution  issues, 
and  is  levied  upon  it    M'Kinley  v.  Ensell,  2  Gratt. 


A  sale  of  property  under  an  execution,  by  the 
sheriff,  la  bona  Jtde,  though  Irregulas;  and  the  pur- 
chaser leaves  the  property  with  the  debtor  in  the 
execution.  Held,  the  sale  is  valid;  and  the  property 
is  not  liable  to  the  creditors  of  the  debtor  in  execu- 
tion. A  purchaser  of  property  leaves  it  in  the  pos- 
session of  the  original  owner,  but  possession  thereof 
is  taken  by  the  adm'r  of  the  purchaser  before  cred- 
itors have  acquired  a  specific  lien  thereon,  by 
judgment  and  execution.  Held,  it  is  not  liable  to  the 
original  owner's  creditors.  Carr  v.  Glasscock,  8 
Gratt.  848. 

H.  Property  of  Bankrupt.— The  lien  of  a  judgment 
is  not  defeated  by  the  discharge  of  the  debtor  as  a 
bankrupt  and  it  may  be  enforced  in  the  state 
courts.  In  such  a  case  the  elegit  sued  out  upon  the 
judgment  may  be  in  the  usual  form ;  and  in  execut- 
ing it  the  sheriff  must  take  notice  of  the  bankruptcy 
of  the  debtor,  and  disregarding  all  property  of  the 
debtor  not  subject  to  the  lien,  levy  it  upon   that 
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which  is  80  subject  McCance  y.  Taylor,  10  Oratt 
680. 

I.  lo  HmadB  of  Personal  Representative.  —If  there  be 
two  executors,  oue  of  whom  is  a  legatee  of  part  of 
the  personal  estate;  and  a  division  of  the  testator's 
property  is  made  according  to  his  will,  subsequent 
to  which,  the  leg-atee  executor  dies,  a  creditor,  who 
afterwards  obtains  judg-ment  ag-ainst  the  survivinsr 
executor,  cannot  levy  the  execution  upon  one  of  the 
slaves  allotted  to  the  deceased  executor,  in  the 
hands  of  his  administrator.  And  if  the  administra> 
tor  of  the  deceased  executor  obtains  an  injunction 
to  the  sale  of  the  slave  which  is  dissolved,  and  the 
slave  then  sold  under  the  execution,  the  creditor 
will,  at  the  hearinir.  be  decreed  to  pay  the  then 
value  of  the  slave,  if  living-,  and  his  hires  from  the 
time  of  the  sale;  and  an  issue  will  be  directed  to 
ascertain  them.  Chapman  v.  Washinirton,  4  Call 
327;  Sampson  v.  Bryce.  6  Munf.  176. 

K.  Property  Exempt  under  Statutes. 

"Poor  nan's  Law.**  — A  laborer's  160  exemption, 
allowed  him  by  statute  cannot  be  waived  so  as  to  give 
a  lien  by  A  fa-  thereon.    Crump  v.  Com.,  76  Va.  922. 

Homestead  Exemption.— See  monographic  note  on 
"Homestead,"  appended  to  Hatorff  v.  Wellford,  27 
Gratt  964. 

L.    Property  of  BuUdlns  Contractor.  —  Where  one 

contracts  to  build,  the  materials  to  be  used  in  such 
buildinir  remain  the  property  of  the  contractor  until 
actually  put  into  the  construction;  and  hence  are 
liable  for  the  contractor's  debts  and  subject  to  exe- 
cution. Wheelinir  v.  Baer,  86  W.  Va.  777,  15  S.  E. 
Rep.  970. 

M.  Property  Purchased  for  Valuable  Consideration 
without  Notice.— The  trustees  and  beneficiaries  in  a 
deed  to  secure  bona  ftde  debts,  without  notice,  are 
purchasers  for  valuable  consideration  within  the 
meaninir  of  the  statute  which  exempts  property  of 
such  persons  from  liability  for  the  debts  of  their 
assignor.    Evans  v.  Greenhow,  15  Gratt  158. 

N.  Property  of  Principal  In  Possession  of  Agent.— 
Property  consigned  to  an  agent  at  a  stipulated  price, 
to  be  paid  for  when  such  property  is  sold,  remains 
the  property  of  the  principal  until  such  sale  to  a 
bonajlde  purchaser,  and  hence  is  not  subject  to  exe- 
cution against  the  agent  Barnes,  etc  Co.  v.  Bloch 
Bros.,  etc.  Co.,  88  W.  Va.  168.  18  S.  £.  Rep.  482.  22  L.  R. 
A.  KK);  Brown,  etc.,  Co.  v.  Deering  &  Co., 86  W.  Va.  266. 
18  S.  E.  Rep.  888. 

O.  Property  Forfeited  to  State.— Where  land  is 
forfeited  to  the  state  for  non-entry  on  the  assessor's 
land  books  the  title  vests  in  the  state,  and  the  prop- 
erty is  not  liable  to  execution  under  a  Judgment 
rendered  against  the  former  owner  since  the  for- 
feiture; but  the  right  of  such  former  owner  to  the 
excess  of  the  proceeds  of  sale  after  the  payment  of 
taxes,  etc,  is  property  which  he  can  sell,  and  which 
is  liable  to  the  lien  of  an  execution.  Wiant  v.  Hays. 
38  W.  Va.  681. 18  S.  E.  Rep.  807. 

P.  Property  In  Remainder.— Two  persons  being*  en- 
titled to  a  remainder  in  slave  property  expectant  on 
a  life  estate  therein,  a^.  fa.  is  sued  out  against  one 
of  the  remaindermen,  and  levied  on  some  of  the 
slaves  then  in  his  possession  by  consent  of  the 
tenant  for  life  and  the  slaves  so  taken  in  execution 
are  sold  by  the  sheriff;  then  this  remainderman 
conveys  all  his  estate  to  a  trustee  for  the  benefit  of 
his  creditors;  and  after  the  death  of  the  tenant  for 
life,  in  a  suit  brought  by  the  trustee  against  two 
remaindermen  for  partition,  the  slaves  so  sold  by 
the  sheriff,  are  allotted  to  the  trustee,  the  purchaser 


at  the  sheriff's  sale  not  being  a  i»arty  to  that  mt 
Beld,  at  the  time  of  the  levying  tbe  execntka  ad 
sale  made  by  the  sheriff,  the  debtor  had  no  Kvvnl 
property  in  any  particular  slaves,  and  so  the  sale  %f 
him  made,  passed  no  title  to  the  purchaser.  Lofie 
V.  Briggs,  6  Leigh  6. 

Q.  Property  Received  by  rnmMlaslnnfi  ■hliai 
Authority.— A  commissioner  having^  received  maaef 
without  authority  to  receive  it.  is  liable  to  the  par- 
chaser  for  the  amount  so  paid,  and  may  be  proceedei 
against  by  a  rule  in  the  cause  and  an  execndoaef 
fUri  facku  may  be  sued  out  against  him  far  tte 
money.    Tyler  v.  Toms,  76  Va.  116. 

R.  Property  of  Railroad  Compaslea.— The  road  aid 
franchises  of  a  railroad  company  are  liable  far  tlK 
satisfaction  of  executions  against  the  comyax? 
W.  &  S.  R.  Co.  V.  Colfelt.  27  Gratt  T77. 

S.  Honey.— It  was  held  in  Steele  ▼.  Brown,  t  Va.  Qt 
246,  that  a  writ  of  execution  may  be  levied  on  icady 
money  in  the  possession  of  the  defendant  See  ataoL 
Norris  v.  Crummey,  2  Rand.  S90l 

T.  Fixtures.— It  was  held  In  Green  r.  Fhii:tpa  81 
Gratt  752.  that  the  engines  and  machiaerr  d  i 
planing-miU  are  fixtures  and  hence  not  hahle  o 
execution.  See  also,  Shelton  v.  Ficklin.  S  Gratt  3: 
Patton  V.  Moore,  16  W.  Va.  428;  McFadden  v.  Ckiv- 
ford.  86  W.  Va.  671,  16  S.  E.  Rep.  408;  Fnnfa  t. 
Cravens,  6  W.  Va.  186;  Bank  v.  Anderson.  S  Va  Wk 
Morotock  Ins.  Co.  v.  Rodefer.  92  Va.  751. 24  S.  E.  Bep. 
808;  Haskin.  etc..  Ca  v.  Cleveland,  etc..  Go..  M  Ta  IS. 
26  S.  E.  Rep.  878. 

III.  IS5UANCB  OP  W1UT. 

A.  Prerequisites. 

I.  Judgment  or  Decree. 

a.  In    General.— As  a  condition   precedent  to  the 

Issuance  of  a  writ  of  execution  there  must  be  a  nUA 
subsisting  judgment  or  decree,  to  support  it  hcaoe 
an  execution  issued,  before  Judgment  on  thevodict 
of  a  Jury,  is  simply  void.  Lowther  v.  Davis.  8W. 
Va.  182,  10  S.  E.  Rep.  20l 

It  is  improper  for  the  court  or  Judge  In  vacattsaOi 
allow  an  execution  to  issue  nnleas  the  groondi  fr 
it  are  shown.    Shackelford  v.  Apperraon.  •  Gratt  tt. 

It  was  held  in  Enders  v.  Burch.  IS  Gratt  71.  tfett 
when  execution  is  capable  of  being  leaned  on  a  jndff- 
ment  such  Judgment  becomes  final  though  thetsB 
of  court  be  not  ended. 

It  is  held  in  Evans  v.  Greenhow.  15  Gratt  A  iMt 
it  is  the  duty  of  the  clerk,  in  all  caaes,  to  Issae  tile 
execution  as  soon  as  possible  after  the  adJoaraBcit 
of  the  court  unless  he  be  instructed  to  the  ounLisg 
by  the  plaintiff  or  his  attorney. 

b.  Necessity  for  Revivor.— m  May  v.  State  Buk  d 

N.  Car.,  2  Rob.  66,  40  Am.  Dec.  720.  it  was  held:  tot 
that  if  after  the  death  of  a  sole  plaintiff  or  defcnl- 
ant  a  Judgment  be,  nevertheless,  entered. 
such  party  were  alive,  it  must  l>e  revived  hr 
fadas  before  execution  can  regularly  h 
second,  that  the  death  of  a  sole  plaintiff  after 
ment  renders  a  gdrefaeiat  necessary  to  the  Is 
of  execution;  and  third,  that  if  a  corporatioa 
either  before  or  after  Judgment  execution  caaw 
longer  issue  in  its  name.  There  is  also  ^4irttmm 
the  effect  that  where  there  is  but  one  defendol 
and  he  dies  after  Judgment  an  execution  cannot  hi 
issued  without  first  surviving  such  Jndgmest  fegt 
writ  of  «dr«  /aeia«,  unless  the  writ  is  tested  as  of  a 
day  before  his  death.  See  also.  Roane  ▼, 
6  Rand.  182. 
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Wliere,  however,  a  judgment  Is  rendered  against 
several  defendants,  and  afterwards  one  of  them 
dies,  the  execution  should  still  be  issued  against  all. 
Holt  Y.  Lynch,  18  W.  Va.  bS7. 

If  proceedinffs  on  a  Judfirment  at  law  be  enjoined 
by  a  court  of  chancery,  and  the  injunction  be  after- 
wards dissolved,  and  on  appeal  the  order  of  dissolu' 
tioD  is  alfirmed  in  omnibtu,  an  execution  may  be  sued 
oat  on  the  judmnent  at  law,  before  the  decree  of 
affirmance  is  entered  up  in  the  court  of  chancery. 
Epes's  Adm'rs  v.  Dudley,  4  Leisrh  146. 

Judgments  do  not  bind  land  after  one  year  from 
their  date,  unless  an  execution  be  taken  out  within 
tbat  time,  or  an  entry  of  elegit  be  made  on  the  record. 
Sppes  V.  Randolph,  2  Call  125. 

Upon  a  Bdre  faciaa,  to  revive  a  Judgment  against  a 
defendant  who  makes  default,  there  should  be 
award  of  execution.  Williamson  v.  Crawford,  7 
Gratt.  20&, 

B.  TtaM  of  lss«ance. 

I.  At  ComiBon  L«w.— In  Beale  v.  Botetourt.  10  Qratt. 
381,  the  court  held  that,  "a  Judgment  on  which  no 
execution  is  issued  within  a  year  and  a  day  from  its 
date,  is,  generally,  so  far  presumed  to  be  satisfied  as 
to  render  a  tcire  fadaa  to  revive  If  necessary.  See 
dicta  to  the  same  effect,  in  Nimmo  v.  Com.,  4  H.  &  M. 
07,  in  Spotts  V.  Com.,  86  Va.  581,  8  S.  £.  Rep.  975,  and 
again  in  Smith  v.  Charlton,  7  Gratt  447.  But  no 
length  of  time  can  bar  the  commonwealth  from  exe- 
cution on  a  Judgment  in  its  favor,  nor  even  render 
it  necessary  to  sue  out  a  $eire  facias  to  entitle  it  to 
such  execution.    Nimmo  v.  Com.,  4  H.  &  M.  67. 

^  Alias  and  Plurles  Writs. 

to  Qcneral.  —  In  Hamilton  v.  McConkey.  88  Va. 
SS8, 2  S.  E.  Rep.  724,  it  was  held  that  by  statutory  pro- 
vision the  limitation  within  which  an  alias  execution 
may  be  issued  is  twenty  years,  where  there  is  '*a 
return  of  the  officer";  and  whether  such  return  be 
true  or  false,  sufficient  or  insufficient  is  not  a  ques- 
tion which  can  arise  under  the  statute.  See  also. 
Brown  v.  Campbell,  88  Qratt  402;  Taylor  v.  Spindle, 
2  Gratt  44;  Stuart  v.  Hamilton,  8  Leigh  503;  Eppes 
V.  Randolph,  2  Call  125;  Hutcheson  v.  Grubbs,  80  Va. 
251;  Coles  v.  Ballard,  78  Va.  189;  Rowe  v.  Bentley.  29 
Gratt  756;  McCarty  v.  Ball,  82  Va.  874,  1  S.  E.  Rep. 
189:  Ayre  v.  Burke,  82  Va.  888. 

Accordinir  to  statute  in  West  Virginia,  It  is  held 
that  where  an  execution  issues  within  two  years. 
other  executions  may  be  issued  within  ten  years  from 
the  return  day  of  the  last  execution  on  which  there 
is  no  return,  or  which  has  been  returned  satisfied. 
Shipley  V.  Pew,  28  W.  Va.  494;  Werdenbaugh  v.  Reid. 
20  W.  Va.  S9«;  Laidley  v.  Kline,  28  W.  Va.  574. 

Bffect  of  Stay  Law. —In  computing  the  time 
within  which  a  scire  facias  may  be  sued  out  under  $ 
8577  of  the  Code,  to  revive  a  judgment  the  time  which 
elapsed  between  January  1,  1809,  and  March  29, 1871, 
is  to  be  Included,  though  the  same  period,  by  the 
terms  of  the  statute,  is  excluded  as  to  writs  of 
Jleri  facias,  Fadely  v.  Williams,  96  Va.  897.  81  S.  E. 
Rep.  516:  James  v.  Life.  92  Va.  702.  24  S.  £.  Rep.  275; 
4  Va.  Law  Reg.  606,  and  noU. 

In  West  Virginia  it  is  held  that  the  statute  provid- 
ing that  no  execution  shall  issue  on  any  judgment 
after  ten  years  from  its  date,  applies  to  judgments 
rendered  prior  to  the  first  day  of  April  I860,  when  the 
Code  took  effect  Bank  v.  Hays,  37  W.  Va.  475,  16  S.  E. 
Rep.  601;  Spang  v.  Robinson,  24  W.  Va.  327. 

It  is  held,  in  Gardner  V.  Landcraft  6W.  Va.  36,  that 
an  execution  mas'  be  issued  within  two  years  after 
the  date  of  the  Judgment 


3.  Delay  of  Execution  by  Debtor. 
Injunctlon.—in  Hutsonplller  v.   Stover,    12  Gratt 

682,  the  court  held  "that  where  the  plaintiff  is  pre- 
vented by  injunction  from  proceeding  to  execution, 
he  may  at  any  time  within  the  year  after  its  dissolu- 
tion, sue  out  execution  without  scire /ados;  and  this, 
where  the  parties  remain  unchanged,  whether  the 
injunction  have  continued  for  more  or  less  than  ten 
years."  The  statute  of  limitation  to  judgments  does 
not  run  while  an  injunction  to  the  execution  is 
pending.  See  also.  Smith  v.  Charlton,  7  Gratt  447; 
Noland  v.  Seekright  6  Munf.  186. 

In  Rlchard.son  v.  Prince  George,  11  Gratt  190,  it 
was  held  that  where  either  party  to  a  Judgment  died 
pending  an  injunction,  a  scire  facias,  might  be  sued 
out  to  revive  the  Judgment  But  nowhere  in  the 
opinion  is.  it  even  intimated  that  a  scire  facias  is 
necessary,  though  the  defendant  had  since  died. 

4.  Procedure  upon  Scire  Fadaa.— Neither  a  declara- 
tion nor  a  rule  to  plead  is  necessary  upon  a  sdre 
facias  to  revive  a  judgment  If  a  scire  facias ,  is 
returnable  to  rules,  and  the  defendant  makes 
default  there  should  then  be  an  award  of  execution, 
which  if  not  set  aside  at  the  next  term,  becomes  a 
final  Judgment  as  of  the  last  day  of  the  term.  No 
order  of  the  court  is  necessary  in  such  case.  McVeigh 
V.  Bank,  76  Va.  267;  Gedney  v.  Com.,  14  Gratt.  8ia 

5.  Bffect  of  Writs  irregularly  Isaued.— The  fact  that 
an  execution  was  issued  irregularly  and  unlawfully 
after  the  expiration  of  more  than  a  year  and  a  day 
from  the  time  of  the  decree,  without  any  previous 
proceeding  by  way  of  sdre  facias  or  otherwise  to 
authorize  the  same.  Is  not  such  irregularity  as  would 
render  the  execution  void,  but  only  voidable.  Beale 
V.  Botetourt  10  Gratt  278;  Spotts  v.  Com.,  86  Va.  681, 
8  S.  E.  Rep.  875. 

6.  Bffect  of  Proceedings  In  Chancery.— Where  ten 

years  or  more  have  elapsed  since  rendition  of  judg- 
ment, and  no  execution  was  issued  upon  it,  and  no 
writ  of  scire  facias  was  sued  out  to  revive  it,  within 
the  period  of  ten  years,  the  said  judgment  is  barred 
by  the  statute  of  limitations,  both  at  law  and  in 
equity.  Petitions  filed  during  that  period  by  judg- 
ment creditor  in  a  chancery  suit  brought  to  subject 
the  lands  of  Judgment  debtor  to  the  payivient  of 
judgment  liens,  and  dismissed  without  any  order  on 
it  except  that  of  dismissed  seven  years  after  it  was 
filed,  did  not  suspend  the  right  to  sue  out  execution 
upon  the  Judgment  Dabney  v.  Shelton,  82  Va.  849. 
C.  Formal  Contents  of  Writ. 

I.  Irregularity  In  Caption.— An  execution  purported 
in  its  caption  to  have  been  Issued  by  a  justice  of  the 
peace  of  Hardy  county,  when  in  fact  it  was  issued 
by  a  Justice  of  Hampshire  county.  Held,  that  the 
error  was  immaterial,  and  that  the  writ  was  valid  to 
give  authority  to  an  officer  in  Hampshire  county  to 
levy  it    Davis  v.  Davis,  S  Gratt  863. 

a.  Recitals  of  Property  to  Be  Taken;— In  Gill  v.  State, 
89  W.  Va.  479,  20  S.  E.  Rep.  568,  It  was  held  that  a  writ 
of  fieri  facias  upon  a  Judgment  of  a  circuit  court  for 
a  fine  against  a  person  convicted  of  a  misdemeanor, 
ought,  according  to  statute,  to  run  against  the  goods 
and  chattels  and  real  estate  of  the  debtor. 

3.  Conformity  of  Execution  with  Judgment  or  De- 
cree.—Every  execution  should  conform  accurately 
to  the  Judgment  or  decree  which  It  Is  used  to  enforce. 
Suavely  v.  Harkrader,  30  Gratt  487;  Taney  v. 
Woodmansee,  28  W.  Va.  709;  Holt  v.  Lynch,  18  W,  Va. 
567;  B.  &  O.  R.  R.  Co.  v.  Vanderwarker,  19  W.  Va.  265; 
O'Bannon  v.  Saunders,  24  Gratt  138;  Moss  v.  Moks, 
4  H.  &  M.  298;  Beale  v.  Botetourt  10  Gratt  282. 
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Virginia  Rbports,  Annoi?ai?ed. 


4.  Where  There  Are  Separate  Judgments. 
Asalnst     Several     Defendants.— Where    separate 

judfirments  are  obtained,  in  favor  of  tbe  same  plain- 
tiff, asrainst  several  defendants  in  different  suits,  it 
is  error  to  issue  one  execution  upon  such  several 
judarments.  B.  &  O.  R.  B.  Co.  v.  Vanderwarker,  19  W. 
Va.  285;  Taney  v.  Woodmansee,  23  W.  Va.  709.  But 
in  Walker  v.  Com.,  ISGratt.  60,  it  was  held  that  where 
in  a  proceedlnsr  at .  law  against  several  parties, 
Judg-ments  against  one  or  more  are  entered  at  one 
time,  and  against  others  at  another  time,  one  execu- 
tion may  issue  ag-ainst  all. 

Affalnst  Same  Defendant— In  Stuart  v.  Heiskell. 
86  Va,  191.  9  S.  E.  Rep.  984,  where  there  were  two  com- 
plainants before  the  court,  one  by  original  bill  and 
the  other  by  cross-bill,  it  was  held  ahat  a  provision 
in  the  decree  giving  them  the  right  to  have  execu- 
tions severally  was  both  proper  and  in  accordance 
with  the  usual  practice. 

5.  Where  Writ  iMued  after  Amlsnment  of  Jod^ment 
—After  a  judgment  has  been  assigned,  an  execution 
thereon  should  be  issued  in  the  name  of  the  assignor 
and  not  in  the  name  of  the  assignee,  though  the 
court  will  not  permit  the  former  to  pontrol  the  ex- 
ecution. Beinhard  v.  Baker,  13  W.  Va.  806;  Clarke  v. 
Hogeman.  18  W.  Va.  718. 

6.  Intereet.— According  to  statute  the  clerk  in  issu- 
ing executions  is  to  include  Interest,  even  though 
interest  is  neither  mentioned  in  the  declaration,  nor 
in  the  promise  upon  which  the  action  was  brought 
Baird  v.  Peter.  4  Munf.  76;  Wallace  v.  Baker.  2 
Munf.  884. 

D.  Prom  What  Court  Issuable. 

I.  At  Law.— The  power  of  courts  of  law  to  issue 
executions  is  conferred  by  the  common  law,  and 
also  by  statutory  enactments,  in  Virginia.  Coleman 
V.  Cocke,  6  Rand.  618. 

a.  In  Equity.— In  Shackelford  v.  Apperson,  6  Gratt 
453.  it  was  held  that  it  is  only  by  force  of  statute  that 
process  of  execution  can  be  sued  out  upon  decrees  in 
chancery.  See  also,  Windrum  v.  Parker,  2  Leigh 
861 ;  Suavely  v.  Harkrader,  80  QratL  487. 

The  court,  in  Windrum  v.  Parker,  2  Leigh  860, 
said:  "Since  all  executions,  which  can  be  issued 
upon  a  judgment  at  law,  have  been  allowed  by  our 
statute  to  issue  upon  decrees  in  chancery,  the  courts 
•of  chancery  are  bound,  in  deciding*  upon  all  ques- 
tions in  respect  to  them,  to  abide  by  the  common 
law  and  statutes  respecting  executions  at  law."  •  See 
also,  Suavely  v.  Harkrader,  80  Oratt  487. 

3.  Leave  of  Court.— In  Shackelford  v.  Apperson,  6 
Gratt  458,  it  was  held  that  according  to  statute,  the 
clerk  had  no  authority  to  Issue  an  execution  upon  an 
interlocutory  decree,  without  an  order  of  the  court 
or  the  judge  thereof  in  vacation. 

Notice  of  Motion  for  Leave  of  Court— A  party  may, 
without  any  previous  notic^  to  the  defendant  move 
the  court  to  direct  an  execution  to  be  issued,  where 
the  clerk  refused  to  issue  one.  Com.  v.  Hewitt  2  H. 
&  M.  181. 

B.  To  What  Place  Issuable.— An  execution  must 
issue  to  the  county  where  the  defendant  lives  in  the 
first  instance,  unless  he  has  removed  his  effects  out 
of  it  Fleming  v.  Saunders,  4  Call  568;  Byrdle  v. 
Langham,  2  Wash.  72. 

P.  Who  nay  5ue  Out  the  Writ 

Assignee  of  Judgment— The  assignee    of  a  judg- 
ment acquires    the   ancillary  right  of  execution 
and  may,  upon  sufficient  proof  of  his  rights,  demand 
an  issuance  of  the  writ    Wallop  v.    Scarburgh,   6 
Gratt  6;  Reinhard  v.  Baker,  13  W.  Va.  806.  I 


a.  Against  Whom  the  Writ  May 

I.  Municipalities.— By  virtue  of  statntoiT  aathoclty 
in  West  Virginia,  an  execution  may  Issue  agilinft 
the  private  property  of  a  municipal  oorponttos. 
But  by  implication  the  taxes  and  pablic  remncsof 
such  coporations  are  exempt  from  tlie  operatka  of 
the  execution  statutes.  Brown  v.  Oates.  15  W.  Y%. 
181. 

a.  Personal  Representatives. 

a.  De  Bonis  Propriis.— Where  there  Is  a  iodiBCA 
or  decree  d€  boni$  propriis  airainst  a  persoaal  rcss«> 
sentative,  the  execution  thereon  shonld  not  be 
against  the  goods  and  chattels  of  tlie  decedent  In 
his  hands  to  be  administered,  but  a^raiasi  bisovn 
goods  and  chattels.  Moore  v.  Ferguson.  2  Maul  A: 
Ban-  V.  Barr,  2  H.  &  IL  86. 

b.  De  Bonis  Testatoris.— Upon  a  judgment  or  decree 
de  bonis  testatoris  against  a  personal  represeotaitre. 
the  execution  should  issue  against  the  assets  of  the 
decedent  in  the  hands  of  the  peraotial  represeati- 
tive,  not  against  the  property  of  tlie  latter  la  ^ 
own  right    Beale  v.  Botetourt  10  Gratt  sn. 

But  where  the  writ  directs  the  slieriff  to  hewj  m 
the  g-oods  and  chattels  of  E,  executor  of  D.  instead  «f 
on  the  goods  and  chattels  of  D  in  the  hands  ci  £ 
to  be  administered,  this  is  error  of  form  only  aad 
not  of  substance,  hence  will  not  be  held  fataL  Beak 
V.  Botetourt  10  Gratt  278l 

H.  Delivery  to  Sheriff. 

In  OeneraL— After  the  issuance  of  the  execatkii 
there  are  several  successive  steps  to  l»e  taken.  UK 
first  step  is  to  place  the  execution  into  tlie  haads  tt 
the  sheriff.  The  effect  of  this  step  is  to  make  t^ 
execution  a  lien  on  the  property  of  the  defendant  so 
a  certain  extent  and  of  a  certain  character.  Walker 
V.  Com..  18  Gratt  43,  98  Am.  Dec  8S1. 

Delivery  to  Deputy  Sheriff  Who  Aitmwmds  B»- 
cones Sheriff.— Where  an  execution  delivered  tot 
deputy  sheriff  and  he  retains  it  until  after  the  recsra 
day  has  passed,  and  thereafter  he  is  appcaated 
sheriff,  his  appointment  does  not  cbange  his  iiusiii 
sion  of  the  execution,  and  he  still  holds  it  as  dcpniT 
sheriff.    Paine  v.  Tntwiler,  27  Gratt.  444. 

I.  Officers*  Conmlsslons.— A  debtor  after  the  kvT 
of  a^.  fa.,  or  an  arrest  on  a  co.  so.,  cannot  deprive  tb€ 
ofQcer  of  his  commissions  by  paying^  the  mooer  t» 
the  plaintiff  before  the  sale  of  his  property,  or  k» 
discharge  from  custody,  as  the  case  may  be.  Gart- 
ner V.  Neal,  0  Gratt  87. 

IV.  AUASANDPLURIBSBXBCUTIONSl 

A.  In  General. —A  plaintiff  may  always,  with  the 
consent  of  all  the  defendants,  abandon  a  levy  apca 
the  property  of  all  or  any  of  them,  and  af  teraarif 
sue  out  a  new  execution.  If  the  defendants  fa  la 
execution  be  a  principal  and  his  sureties,  and  tkc 
property  levied  on  be  that  of  the  sureties,  the  pUSa- 
tiff  may.  with  the  consent  of  the  sureties  <aly. 
abandon  the  levy,  and  afterwards  sne  ont 
against  all  the  defendants.  If  the  levy  be  al 
by  the  sheriff,  with  the  consent  of  the  defeadaao. 
without  the  concurrence  or  authority  of  tbe  ptiii- 
tiff :  or  if  the  property  be  eloigned  or  removed  br  t&< 
defend  ant  out  of  the  reach  of  the  sheriff,  witboat  ^ 
consent  of  the  sheriff  or  the  plaintiff,  the  latter 
may  sue  out  a  new  execution.  A  mere  saspcssiA 
of  proceedings  on  a  levied  execution  does  not  aathor^ 
ize  a  restoration  of  the  property  to  the  iwwcwriw 
of  the  defendant  or  release  the  levy.  And  if.  hf  i 
misunderstanding  of  the  directions  of  the  plaiatff 
by  the  sheriff  and  the  defendants,  the  pnupeai?  h 
released  by  the  sheriff  to  them,  the  plaintiff  mar 
have  a  new  execution.    Walker  v.  Com..  SB  Gratt  ft 
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B.  Willie  Levy  lo  Force.— As  a  general  rule  where 
an  ezecation  has  been  levied  upon  property,  an  alias 
execution  Is  npt  issuable  while  such  levy  Is  still  In 
force  and  remains  undisposed  of.  Bullitt  y.  Wins- 
tons,  1  Munf .  2f»  ;  Wlndrum  t.  Parker,  2  Lelffh  861. 

According  to  statute,  a  party  who  has  sued  out  one 
execution,  may  sue  out  others,  If  the  first  be  not 
returned  and  not  executed;  but  if  the  first  be  exe- 
cuted thouffh  not  returned,  the  party  is  not  entitled 
to  sue  out  any  other  execution.  Windrum  v.  Parker, 
2  Ldfh  861. 

C.  While  P^rthcoiBliig  Bond  In  Force.— Where  an 

execution  has  been  levied,  and  a  forthcoming  or 
replevy  bond  given,  anew  execution  cannot  issue 
while  such  bond  is  in  force  and  has  not  been  quashed. 
Taylor  t.  Dundass,  1  Wash.  92 ;  Downman  v.  Chinn,  2 
Wash.  180  :  Randolph  v.  Bandolph,  8  Rand.  490. 

D.  Where  First  Bxecutioo  Not  Conplete  Satisfaction. 

—Under  an  execution,  of  which  there  was  no  return 
by  the  officer,  it  appeared  that  some  shares  of  stock 
belonirinff  to  the  debtor  had  been  sold  to  satisfy  the 
judarment;  but  the  stocks  did  not  brinff  enough  to 
discharge  the  Judgment,  and  it  was  held  that  the 
plaintiff  could  have  another  execution  for  the  bal- 
ance still  due.  Fisher  v.  March,  26  Gratt.  706;  Cole- 
man V.  Cocke,  6  Rand.  618, 18  Am.  Dec.  767. 

B.  DisciiarBo  from  Arrest  under  Ca.  Se.— It  was  held 
in  Windmm  v.  Parker,  2  Leiirh  861,  that  if  a  debtor 
he  arrested  on  a  ea.  $a.  and  discharged  by  order  of 
the  creditor  or  his  s^gent,  no  other  execution  can  be 
had  on  the  same  Judsrment  or  decree.  There  is  a 
tfcAon,  however,  by  Orkkh,  J.,  to  the  effect  that  if  a 
debtor  In  custody  under  a  ca.  aa.  be  permitted  to 
escape,  the  creditor  is  entitled  to  another  execution 
asrainst  him. 

If  a  debtor  charged  in  execution  escape,  the  cred- 
itor may  obtain  a  new  execution,  either  by  aeire  fadoi, 
or  upon  motion  after  reasonable  notice.  Fawkes  v. 
Davison,  8  Leiffh  664. 

P.  Isened  without  Authority  of  l^ew.— The  common- 
wealth got  Judgment  asrainst  the  sheriff  of  W.  county 
and  his  sureties,  and  had  a.Jt.  fa,  issued  and  levied. 
Upon  return  thereof,  it  had  a  venditioni  exponas  issued. 
Instead  of  this  writ  sroing'  to  the  sheriff,  it  was  taken 
in  charge  by  the  auditor  of  public  accounts.  Noth- 
ing was  done,  and  no  other  process  issued  for  over 
sixteen  years,  when,  in  December.  1884,  an  alias  Ji»  fa. 
was  issued,  levied  and  returned,  and  thereupon  a 
writ  of  venditioni  exponas  was  issued.  The  sureties 
moved  the  court  below  to  quash  the  alias  writ  of  ven- 
ditioni  esgoonas,  which  motion  was  denied.  Held,  the 
writ  of  venditioni  exponas,  as  well  as  the  alias  JL  fa., 
was  issued  without  authority  of  law,  and  should  be 
quashed.    Sutton  v.  Marye,  81  Va.  829. 

V.  LBVY  OP  BXBCimON. 

A.  Neoeeslty  for  Levy  on  Tanirible  Property.— The 
second  step  after  the  issuance  of  the  execution  is  to 
levy  the  same  on  specific  tansrible  property,  by  which 
such  property  is  set  apart  from  the  general  prop- 
erty of  the  defendant  and  placed  in  the  custody  of 
the  law  until  it  can  be  sold  and  applied  to  the  pay- 
ment of  the  execution.  Walker  v.  Com.,  18  Qratt.  48, 
08  Am.  Dec.  681. 

Before  there  can  be  a  sale  of  corporeal  personal 
property  under  execution  there  must  be  an  actual 
levy  of  the  writ  of  fieri  facias  and  the  mere  delivery 
of  the  writ  to  the  sheriff  without  a  levy  creates  no 
security  for  the  debt.  Humphrey  v.  Hitt,  6  Qratt 
6(86.  se  Am.  Dec.  186;  Walker  v.  Com  ,  18  Gratt  48; 
Charron  v.  Boswell.  18  Gratt  226. 


An  officer  who  is  interested  in  an  execution  cannot 
levy  it  himself.    Carter  v.  Harris,  4  Rand.  199. 

Under  Control  of  Plaintiff.— In  executing-  a  writ  of 
fieri  facias  the  sheriff  is  the  ag'ent  of  the  beneficial 
plaintiff,  and  he  and  his  attorney  have  the  riffht  to 
conftrol  the  execution  of  the  writ  and  to  say  whether 
the  sheriff  shall  levy  it  or  return  it  without  doing* 
so.    Rowe  V.  Hardy,  97  Va.  674,  84  S.  £.  Rep.  626. 

B.  Time  of  Levy. 

I.  Levy  after  Return  Day.— The  officer  has  no  riffht 
to  make  a  levy  after  the  return  day  of  the  writ  and 
such  levy  is  void  and  not  binding  on  the  creditor. 
Grandstaff  v.  Ridcrely,  80  Gratt  1;  0*Bannon  v. 
Saunders,  24  Gratt  188:  Chapman  v.  Harrison,  4 
Rand.  836;  Cockerell  v.  Nichols,  8  W.  Va.  160. 

But  where  the  execution  has  been  levied  before 
the  return  day,  the  officer  may  receive  payment 
after  that  day  has  passed.  Paine  v.  Tutwiler,  27 
Gratt  440;  Grandstaff  v.  Rldsrely,  80  Gratt  1;  O'Ban- 
non  V.  Saunders,  24  Gratt  188;  Chapman  v.  Harrison, 
4  Rand.  886;  Cockerell  v.  Nichols,  8  W.  Va.  160. 

a.  After  Satisfaction  of  Judgment.— Thougrh,  as  a 
general  rule,  after  the  payment  of  a  judgment  the 
writ  of  execution  cannot  be  levied,  yet  in  West  Vir- 
ginia it  is  still  an  open  question  whether  the  execu- 
tion will  be  kept  in  force  for  the  benefit  of  a  sheriff 
or  stranger  who  has  paid  the  Judgment  Feamster 
V.  Wi throw,  12  W.  Va.  611;  Neely  v.  Jones,  16  W.  Va. 
628:  Beard  v.  Arbuckle,  19  W.  Va.  186.  In  Virfirinia, 
however,  a  sheriff  may  purchase  a  debt  In  his  hands 
for  collection  if  he  acts  in  crood  faith.  Rhea  v.  Pres- 
ton, 75  Va.  767. 

a.  After  Death  of  Plaintiff.— The  death  of  the  plain- 
tiff does  not  abate  an  execution,  and  it  is  proper  for 
the  officer  to  levy  the  writ  notwithstanding*  such 
death.  Turnbull  v.  Claibomes,  8  Leiirh  892;  May  v. 
Bank,  2  Rob.  60. 

C.  Mode  of  Levy. 

I.  In  General.— In  Bullitt  v.  Winstons,  1  Munf.  269,  it 
was  held  that  a  writ  of  fieri  facias,  may  be  levied  upon 
chattels  without  touching'  or  removing  them,  pro- 
vided they  be  in  the  immediate  power  of  the  sheriff, 
and  admitted  by  him  to  have  been  taken  to  satisfy 
the  debt  This  is  especially  true  where  the  debtor 
waives  seizure  and  requests  that  the  property  be 
left  in  his  possession.  See  also,  Wardsworth  v.  Miller, 
4  Gratt  101 ;  Dorrier  v.  Masters,  88  Va.  469,  2  S.  £. 
Rep.  Ite7.  In  4  Va.  Law  Recr.  258,  there  is  a  very  able 
editorial  on  this  subject 

a.  Partnership  Chattels.— Upon  an  execution  against 
partnership  property  for  the  individual  debt  of  one 
of  two  partners,  the  sheriff  must  seize  all  the  social 
effects,  and  sell  a  moiety  thereof  undivided,  for  if  he 
seized  a  divided  moiety  and  sold  that  the  other  part- 
ner would  still  have  a  moiety  of  such  moiety.  Shaver 
V.  White,  6  Munf.  110,  8  Am.  Dec.  730;  Wayt  v.  Peck, 
9  Lelsrh  484;  Christian  v.  Ellis,  1  Gratt  396;  Petty- 
john V.  Woodroof,  86  Va.  478,  10  S.  E.  Rep.  716;  Ashby 
V.  Porter,  26  Gratt  455;  Robinson  v.  Allen.  85  Va.  721, 
8S.  E.  Rep.  885;  Straus  v.  Kerngood,  21  Gratt  584; 
Carper  v.  Hawkins,  8  W.  Va.  201;  Shackelford  v. 
Shackelford,  82  Gratt  602. 

3.  Confusion  of  Goods  with  After»Acquired  Property. 
—Where  executions  of  different  dates  are  levied  on 
a  fluctuating'  stock  of  goods  the  senior  execution  has 
preference  on  all  the  g'oods  in  stock  before  its  return 
day,  and  the  ontts  probandi  is  on  the  junior  execution 
creditor  to  show  that  any  special  articles  came  Into 
the  stock  after  the  return  day.  Carr  v.  Meade,  77  Va. 
142. 

D.  Against  Several  Defendante.— In  Humphrey  v. 
Hitt  6  Gratt  528,  52  Am.  Dec.  184,  there  is  a  dictum  by 
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Baldwin,  J.,  to  the  effect  that  upon  a  joint  Judgment 
acralnst  two  defendants,  execution  may  issue  and  be 
levied  upon  the  property  of  either.  See  also,  KnUrht 
V.  Charter.  22  W.  Va.  422. 

B.  When  There  Are  Severel  Bxecutloos.  —  Where 
there  are  several  executions  against  the  same  ddbtor 
in  the  hands  of  the  sheriff,  it  is  his  duty  to  levy 
them  in  the  order  in  which  they  were  delivered  to 
him.    Hartman  v.  Campbell,  6  W.  Va.  804. 

F.  Property  In  Caxtodle  Leflrto.— While  property  is  in 
the  hands  of  a  receiver,  or  under  the  control  of  the 
court,  no  execution  can  be  levied  upon  It,  for  that 
would  be  to  interfere  with  the  possession  of  the  court, 
but  the^./a.  creates  a  lien  thereon.  Davis  v.  Bonney, 
89  Va.  760, 17  S.  E.  Rep.  220;  Frayser  v.  R.  &  A.  R.  Co., 
81  Va.  892.    But  see,  S  Va.  Law  Reg.  28. 

The  court  may  direct  money  made  under  an  exe- 
cution, and  which  money  is  in  the  hands  of  the 
sheriff,  or  is  brought  into  court,  according-  to  the 
command  of  the  writ  of  JUri  facUu,  to  be  paid  over  in 
satisfaction  of  another  writ  of  Jl.  fa.  in  the  hands  of 
the  same  sheriff  ag'ainst  the  sroods  and  chattels  of 
the  plaintiff  in  the  first  execution,  he  having-  the 
lecral  and  equitable  title  to  receive  the  same.  And 
this  is  true  although  it  may  not  appear  that  sufficient 
effects  cannot  otherwise  be  found  to  satisfy  the 
judgment    Steele  v.  Brown,  2  Va.  Cas.  246. 

0.  Return  of  Writ— A  return  on  a  writ  or  process  is 
the  short  official  statement  of  the  officer  endorsed 
thereon  of  what  he  has  done  in  obedience  to  the 
mandate  of  the  writ,  or  why  he  has  done  nothing. 
He  may  have  been  prevented  from  obeyinflf  the  man- 
date of  the  writ  by  an  injunction,  or  by  a  superaedeag, 
or  by  the  order  of  the  plaintiff  or  his  attorney.  A 
return  of  any  of  these  facts  endorsed  on  the  writ  is  a 
sufficient  return.  Rowe  v.  Hardy,  97  Va.  674,  84  S.  E. 
Rep.  625:  6  Va.  Law  Reg.  072. 

1.  Endorseineot. 

e.  In  QeneraL— Where  a  writ  of  Jl-  fa,  is  relumed 
**not  levied  by  reason  of  the  stay  law,"  it  will  be  pre- 
sumed in  the  absence  of  an  endorsement  or  proof  of 
the  date  of  its  receipt  by  the  officer,  that  it  went  into 
his  hands  after  April  90,  1861  (time  when  stay  law 
took  effect),  in  which  case  such  return  was  valid. 
And  where  by  statute  it  is  required  that  the  officer 
shall  return  upon  a  writ  of  fL  fa.  ^'whether  the 
money  is  or  cannot  be  made,*'  a  return  of  "'not 
levied  by  reason  of  the  stay  law"  is  a  return  sub- 
stantially that  the  money  "cannot  be  made."  Ham- 
ilton V.  McConkey,  88  Va.  588, 2  S.  £.  Rep.  724;  Shipley 
v.  Pew,  23  W.  Va.  495. 

The  sheriff's  failinfir  to  mention,  in  his  return  of  an 
execution,  one  of  the  negroes  on  whom  it  was  levied, 
is  no  ground  for  reversing  a  judgment  on  a  forfeited 
forthcoming-  bond,  in  which  that  negro  is  mentioned 
as  one  of  those  on  whom  such  execution  was  levied. 
See  Jones  v.  Hull,  1 H.  &  M.  212;  Dlx  v.  Evans,  8  Munf. 
806. 

In  g-eneral,  the  return  of  the  sheriff,  of  **no  effects," 
on  an  execution  In  favour  of  an  assignee  of  a  bond 
against  the  obllsror,  is  sufficient  to  charge  the 
assignor.    Ooodall  v.  Stuart,  2  H.  &  M.  106. 

An  execution  was  returned  endorsed  to  the  effect 
that  on  April  14th,  1861,  a^.  fa,  had  been  levied  on  one 
slave,  the  property  of  defendant,  and  held  up  by 
order  of  plaintiff.  On  April  30th,  1861,  the  stay  law 
was  enacted,  and  continued  in  force  until  emancipa- 
tion. Held,  it  is  not  to  be  presumed  from  the  levy 
that  the  judgment  was  satisfied.  Saunders  v.  Prunty, 
80  Va.  921, 17  S.  E.  Rep.  231. 

In  Eckhols  V.  Graham.  1  Call  492,  it  was  held  that  the 


names  of  slaves  taken  upon  an  execation  oactt  telK 
endorsed  thereon,  to  prevent  purchasers  f  ron  bd« 
deceived.  • 

b.  Bxtre-OfflGlelRetnm.— What  a  sheriff  adds  tolito 
official  return  is  extra-official,  and  sach  addltioaaL 
extra-official  return  is  not  even  prtmafmdUv^Aatt 
of  any  fact  therein  stated.  Alexander  r.  Byid.  S  Va 
690, 8  S.  E.  Rep.  577;  Shannon  v.  McMnllin,  25  Qntt. 

211. 

a.  Presumptloo  as  to  Levy.— In  Paine  t.  TotvOa-. 
27  Gratt.  440,  where  there  was  nothiiv  to  liav 
whether  an  execution,  placed  In  the  hands  off  tke 
officer,  had  been  levied  or  not,  it  was  held  that  iftar 
a  great  lapse  of  time  the  court  will  presime  thatlbc 
execution  was  levied  before  the  return  day  thcmrf. 
See  also,  O'Bannon  v.  Saunders.  24  Oratt  m^ 

a.  Bvtdence.— Parol  evidence  is  admlsslhle  topcsfc 

that  an  execution  was  levied,  thoosrh  no  retorm  vat 
made  upon  it.    Bullitt  v.  Winstons,  1  If nnf.  WL 

b.  RebttttsI  of  PreMimptloa.— in  Faxton  v.  Bicft.S 
Va.  878. 7  S.  £.  Rep.  581,  it  was  held  that  the 
tion,  that  an  execution  delivered  to  an 
been  levied,  may  be  repelled  by  evidence  to 
that,  about  the  time  when  the  writ  went  Isto  ttc 
officer's  hands,  the  debtor  possessed  no  lertaUe 
property,  thouffh  there  has  been  a  nom-retum  of  Oe 
writ  for  fourteen  years. 

a.  Time  of  Return.— Thouffh  as  a  general  mktte 
officer  must  return  the  execution  before  the  retm 
day  is  past  yet  by  order  of  court,  a  sheriff  nay  be 
permitted  to  make  or  amend  a  return  at  any  Use 
after  the  return  day.  Bullitt  v.  Winstons.  i  Itai 
269;  Baird  v.  Rice,  1  Call  24;  Hare  ▼.  NIblo,  4  Ldgl 
361. 

In  the  absence  of  a  date,  or  other  evidence  siiovlaf 
when  the  return  of  an  officer  on  a  writ  was  siaicis 
is  presumed  to  have  been  made  at  a  timewhcabr 
had  the  rlffht  to  make  it  and  in  dne  Ume.»tbt 
tunma  facie  presumption  is  that  the  officer  has  dose 
his  duty.    Rowe  v.  Hardy.  97  Va.  «74,  S4  &  E.  Bc^  •- 

4.  AsMDdinent  of  Retnm.—Havins'  made  retnraQi 
an  execution  and  on  that  return,  in  part  a  decne 
having-  been  entered,  in  subsequent  pirocecdiBCft 
affainsthim  and  his  sureties,  the  sheriff  will  sot  te 
permitted  to  amend  his  return,  so  as  to  exptois  ii 
away  and  enable  his  sureties  to  escape  liaMUty  for 
his  default    Carr  v.  Meade,  77  Va.  142. 

But  in  Rucker  v.  Harrison,  6  Ifnnf.  181.  a  iv<^ 
»ed«u  to  the  execution  having  been  awarded,  tfee 
sheriff  was  allowed  by  the  court  to  amend  hisretan 
after  a  lapse  of  seven  years  from  its  date.  See  aha 
on  this  point  Smith  v.  Triplett  4  Leiffh  S90;  War*> 
worth  V.  Miller,  4  Gratt  99. 

A  sheriff  cannot  amend  his  return  upon  an  cncs- 
tion  after  it  has  been  filed,  except  by  motioa  totbe 
court  upon  notice  to  the  creditor.  Hamm«s  t 
Minnick,  82  Gratt  249. 

A  sheriff  may  have  leave  to  amend  hia  retors  va 
an  execution,  after  notice  of  a  motion 
founded  on  the  original  return.  And  the 
return  may  be  made  by  a  deputy  who  did  notaokt 
the  first  return.    Stone  v.  Wilson,  10  Gratt  9BIl 

Upon  a  motion  to  quash  a  second  execntioD  ii 
vacation,  the  judg-e  may,  in  vacation,  allow  tte 
sheriff  to  amend  his  return  on  the  first  ezecstia. 
Walker  v.  Com.,  18  Gratt  14. 

It  was  held  in  Henry  v.  Stone.  2  Band.  455.  tbaxa 
sheriff  can  not  contradict  his  return,  bat  asrt 
obtain  leave  of  the  court  to  amend  it 

5.  Conclusiveness  of  Retont— In  an  action  betvet* 
the  assignees  and  assignors,  the  sherilTs  recarssf 
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mOb  bona  on  the  ezecntion  against  the  obltgors  in 
Uie  forthcomings  bond,  though  amended  after  the 
assignees*  action  and  five  years  after  the  retnm, 
so  as  to  show  the  insolvency  of  both,  is  condnsiye 
evidence  of  such  insolvency.  Smith  r.  Triplett,  4 
Leigh  800;  Taylor  ▼.  Dnndass,  1  Wash.  02. 

A  sheriff's  retnm  may  be  contradicted  by  evidence 
tUamde;  in  w^ich  case  the  sheriff  himself  wonld  be  a 
competent  witness  to  prove  its  tmth.  Bnt  after 
judgment  by  default,  a  party  cannot  object  in  an 
appellate  court,  to  the  tmth  of  the  return.  Cunning- 
luun  T.  Mitchell,  4  Rand.  180;  Lathrop  r.  Lumpkin,  2 
Bob.  40;  NorrlsT.  Cmmmey,  2  Rand.  820;  Henry  v. 
Stone,  2  Rand.  4S& 

In  the  absence  of  proof  to  the  contrary,  and  espe- 
cially after  a  great  lapse  of  time,  an  execution  which 
had  gone  into  the  hands  of  the  sheriff,  and  is  indorsed 
by  him  aa  levied  on  personal  property  of  the  debtor, 
will  warrant  two  presumptions:  first,  that  the 
officer  levied  on  sufficient  property  to  pay  the  debt; 
and,  secondly,  that  the  property  had  been  sold,  and 
the  Judflrment  and  execution  satisfied.  Northwestern 
Bank  of  Va.  v.  Hays,  16  S.  E.  Rep.  661, 87  W.  Va.  476. 

The  validity  of  the  return  of  an  officer  on  a  writ  of 
AtrifadaB  is  not  affected  by  the  fact  that  the  writ  is 
not  returned  to  the  office  till  after  the  return  day 
thereof.  The  record  is  incomplete  till  the  writ  Is 
returned,  but  when  returned,  the  return  becomes 
competent  evidence  of  the  facts  therein  stated,  and 
the  parties  are  entitled  to  the  benefit  of  their  legal 
effect.    Rowe  v.  Hardy,  97  Va.  074,  84  S.  E.  Rep.  626. 

A  return  upon  an  execution  which  the  officer  has 
the  riffht  to  make  is  conclusive  between  the  parties, 
and  they  are  interested  to  have  the  officer  make  his 
return  and  file  the  writ  with  the  proper  custodian. 
But  neither  of  the  parties  can  be  deprived  of  the 
benefit  of  the  return  by  the  failure  of  the  officer  to 
make  it  at  the  return  day  of  the  writ  The  officer 
may  be  thereafter  compelled  to  make  his  return  by 
process  of  contempt,  or  by  proceeding  to  enforce  the 
forfeitures  and  penalties  prescribed  by  law.  Rowe 
V.  Hardy,  07  Va.  074,  84  S.  E.  Rep.  626. 

A  sheriff's  or  other  officer's  return  upon  a  forth- 
coming bond  is  not  conclusive,  but  only  pritna  faeU 
evidence  of  its  truth.    Adler  v.  Green,  18  W.  Va.  201. 

H.  Abandoiunent  of  Levy. 

I.  By  Prandulent  Collusion.— When  goods  have  been 
taken  in  execution  under  a^./a.,  a  direction  given 
by  the  creditor  to  the  sheriff  to  restore  the  goods  to 
the  possession  of  the  debtor,  is  fraudulent,  and  dis- 
troys  the  lien  of  execution  on  the  property;  but  a 
mere  order  to  postpone  the  sale,  without  collusion, 
does  not  affect  the  lien  of  the  execution.  Fisher  v. 
Vanmeter,  0  Leigh  18,  88  Am.  Dec.  221;  Bullitt  v. 
Winstons,  1  Mnnf.  260;  Clay  tor  v.  Anthony,  6  Rand. 


a.  By  Alias  Writ.— A  previous  levy  of  an  execution 
is  waived  and  abandoned  by  the  Issuance  of  another 
writ.    Eckhols  v.  Graham,  1  Call  402. 

3.  By  Voluntary  Relinquishment.— In  Walker  v. 
Com.,  18  Gratt  13,  08  Am.  Dec.  681,  It  was  held  that  an 
execution  creditor  cannot  voluntarily  abandon  a 
valid  subsisting  levy,  and  afterwards  insist  that  the 
judgment  has  not  been  discharged  and  demand  a 
new  execution. 

I.  OnmtahasoBt  Proceedings. 

IVIioni  Summoned.— Under  the  West  Virginia  stat- 
ute regulating  garnishment  proceedings.  It  is  held 
tbat.  where  a  suggestion  is  issued  It  is  unnecessary 
tbat  any  other  person  than  the  one  designated,  as 
inde'bted   to,  or  holding  effects  of,  the  Judgment 


debtor,  should  be  summoned.    Lanham  v.  Ijanham. 
80  W.  Va.  222,  4  S.  E.  Rep.  278. 

Personal  Representatives.— In  Blckle  v.  Chrisman, 
76  Va.  678,  the  court  said:  "It  is  well  settled  that  pro- 
cess of  garnishment  at  law  will  not  lie  against  per- 
sonal representatives."  See  also.  Whitehead  v. 
Coleman,  81  Gratt  784;  Parker  v.  Donnally,  4  W.  Va. 
648;  Brewer  v.  Hutton,  46  W.  Va.  106,  80  S.  E.  Rep.  81. 
Compare  Vance  v.  McLaughlin,  8  Gratt  280. 

Public  PIduclnrles.— In  Aumann  v.  Black,  16  W.  Va. 
778,  it  was  held,  a  collector  of  a  municipal  corporation 
could  not  be  garnished  to  enforce  the  lien  of  a.^«rt 
/aei(u. 

Nor  can  the  treasurer  of  the  state  be  a  garnishee 
in  respect  to  money  or  effects  which  he  holds  strictly 
in  his  official  capacity.  RoUo  v.  Andes  Ins.  Oa,  28 
Gratt  600. 

Corporatlona.— The  shares  of  a  stockholder  in  a 
Joint  stock  company,  incorporated  by  and  conduct- 
ing its  operations.  In  whole  or  in  part,  in  the  state 
are  such  estate  as  is  liable  to  be  attached  In  a  pro- 
ceeding Instituted  for  that  purpose,  by  one  of  the 
creditors  of  such  stockholder;  and  such  estate  may 
properly  be  considered,  for  the  purpose  of  such  pro- 
ceeding, as  in  the  possession  of  the  corporation  in 
which  the  shares  are  held,  and  such  corporation 
may  properly  be  summoned  as  garnishee  in  the  case. 
Chesapeake  A  O.  R.  R.  Co.  v.  Paine,  20  Gratt  602;  S. 
V.  R.  Co.  V.  Griffith,  76  Va.  018. 

Under  the  10th  and  Uth  sections  of  chapter  141 
of  Code  of  West  Virginia,  pp.  678-674.  providing  for  a 
suggestion  by  a  Judgment  creditor,  that  by  reason 
of  the  lien  of  a  writ  of  fieri  fadcf  there  is  a  liability 
on  any  person  other  than  the  Judgment  debtor  and 
a  summons  thereon  to  such  third  person  to  answer 
the  suggestion,  a  Judgment  can  be  rendered  against 
such  third  person,  only  whefi  he  owes  a  debt  to  the 
defendant  in  the  execution  or  has  in  his  hands  per- 
sonal estate  of  the  defendant  in  the  execution,  for 
which  debt  or  estate  an  action  at  law  could  have 
been  brought  against  him.  And  if  his  liability  Is 
purely  equitable  and  could  be  enforced  only  in  a 
court  of  equity,  no  Judgment  can  be  rendered 
against  him  in  such  proceeding  as  a  garnishee. 
Swann  v.  Summers,  10  W.  Va.  116;  Clough  v.  Thomp- 
son, 7  Gratt.  83;  Penn  v.  Spencer,  17  Gratt  04. 

If  by  any  legislation  one  corporation  takes  charge 
of  a  portion  of  the  property  and  franchise  of  another 
and  conducts  its  business  in  part,  and  by  such  legis- 
lation and  action  it  is  responsible  to  render  an 
account  in  a  court  of  equity  for  its  actings  and  do- 
ings to  the  first  corporation  of  its  creditors,  the 
creditor  of  the  first  corporation,  who  has  issued  a 
./Itfri/o^tM  against  the  property  of  the  first  corpora- 
tion, cannot  obtain  by  the  garnishee  process  a  Judg- 
ment against  the  second  corporation  or  any  of  its 
debtors.    Swann  v.  Summers,  10  W.  Va.  116. 

Effect.— The  proceeding  by  garnishment  under  an 
execution  and  that  by  attachment  have  practically 
the  same  effect  except  that  under  the  former  the 
creditor  does  not  acquire  a  Hen  upon  the  specific 
property.  Bickle  v.  Chrisman,  76  Va.  601  ;  and-  see 
especially,  on  this  subject  monographic  note  on 
"Attachments**  appended  to  Lancaster  v.  Wilson,  27 
Gratt  624. 

VL  LIBN  OP  EXECUTION. 

A.  Effect  of  Levy. 

I.  In  Qeneral.- A  fi.  fa.  levied  at  the  suit  of  a  cred- 
itor, upon  the  corporeal  personal  property  of  the 
debtor,  is  unquestionably  a  security  for  the  debt ;  It 
is  a  direct  appropriation,  by  authority  of  law,  of 
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specific  property  of  the  debtor,  for  the  purpose  of 
satisfying  the  demand. .  The  lien  thereby  created  is 
substantial  and  endurinsr,  as  much  so  as  a  mortcasre 
or  a  pledsre,  and  can  be  defeated  only  by  the  act  of 
the  creditor.  Humphrey  v.  Hitt,  6  Gratt  638,  62  Am. 
Dec.  136  :  Spence  v.  Repass,  94  Va.  716,  27  S.  E.  Rep. 
683;  2  Va.  Law  Resr.  704. 

a.  As  to  Title  of  Property.— The  levy  of  an  execution 
of  ^.  fa.  does  not  divest  the  defendant  in  the  execu- 
tion of  the  property,  and  transfer  the  title  to  the 
plaintiff  or  the  sheriff.  Only  a  special  interest  is 
vested  in  the  sheriff  as  a  mere  bailee,  to  enable  him 
to  keep  the  property  safely,  and  defend  it  asrainst 
wronsrdoers.  It  is  in  the  custody  of  the  law.  and  the 
sheriff  has  a  naked  power  to  sell  it  and  pass  the 
title  of  the  owner  to  the  purchaser.  Walker  v.  Com., 
18  Qratt.  18  ;  Lusk  v.  Ramsay,  8  Munf .  431 ;  Rhea  v. 
Preston,  76  Va.  772. 

B.  Commencement  of  Lien.— Accordinsr  to  statute,  a 
Jteri  facias  is  a  lien  only  from  the  time  it  sroes  into  the 
hands  of  the  sheriff  to  be  executed,  upon  all  the  per- 
sonal estate  of  the  debtor,  with  the  exception  stated 
in  the  statute.  Puryear  v.  Taylor,  12  Gratt  401  ; 
Prayser  v.  R.  &  A.  R.  R.  Ck).,  81  Va.  892 :  Hulinsr  v. 
Cabell,  9  W.  Va.  522.  27  Am.  Rep.  662 ;  Wlant  v.  Hays, 
88  W.  Va.  681,  18  S.  E.  Rep.  807. 

The  lien  of  a  Jleri  /ada$  never  levied,  attaches  to 
all  the  personal  property  owned  by  the  debtor,  and 
to  all  choses  in  action  to  which  he  may  be  entitled  at 
any  time  prior  to  the  return  day  of  the  Jleri  faeias, 
subject  only  to  the  exceptions  specified  in  chapter 
141,  section  1,  of  the  Code  of  West  Virfflnia.  Hulinfir 
v.  Cabell,  9  W.  Va.  522. 

C.  Extent  of  Lien. 

I.  Property  Subject  to  Levy.— In  Huliufir  v.  Cabell, 
9  W.  Va.  680,  27  Am.  Rep.  666,  It  was  held  that  the  lien 
of  an  execution  attaches  to  all  the  personal  estate 
of  the  debtor  capable  of  being  levied  on,  though 
such  property  is  not  levied  on. 

a.  Property  Not  Subject  to  Levy.— In  Prayser  v.  R. 
&  A.  R.  R.  Co.,  81  Va.  392,  the  court  said:  ''By  the 
comprehensive  terms  of  the  statute,  the  lien  of  &Jl. 
fa,,  from  tbe  time  the  writ  is  delivered  to  the  officer 
to  be  executed,  extends  to  all  the  personal  estate  of 
the  Judgment  debtor— although  not  levied  on  nor 
capable  of  being  levied  on— with  certain  enumerated 
exceptions.  See  also,  to  the  same  effect— that  per- 
sonal property  not  capable  of  being  levied  on,-  may, 
nevertheless,  be  subject  to  the  lien— Hicks  v.  Roa- 
noke Brick  Co.,  94  Va.749,  27  S.  E.  Rep.  606:  Davis  v. 
Bonney.  89  Va.  760.  17  S.  £.  Rep.  229:  Huling  v.  Cabell, 
9  W.  Va.  630,  Z7  Am.  Rep.  566;  Wiant  v.  Hays,  88  W. 
Va.  681,  18  S..E.  Rep.  807.  See  especially,  strong 
editorial,  in  4  Va.  Law  Reg.  255. 

3.  Title  of  Creditor  under  an  Elegit.— A  creditor  ex- 
tending the  land  of  his  debtor  under  an  eleaU,  stands, 
in  Judgment  of  law,  as  if  he  had  taken  a  lease  for 
years  in  satisfaction  of  his  debt;  and  by  virtue  of 
such  intent,  he  acquires  a  title  to  the  premises  which 
may  be  the  subject  of  adjudication  in  the  court  of 
appeals,  as  a  controversy  concerning  the  title  of 
land.    Lyons  v.  McGulre,  22  Gratt.  202. 

The  officer  executing  a  writ  of  eleait  does  not  deliver 
to  the  creditor  actual  possession  of  the  premises,  but 
only  the  legal  possession,  which  may  be  enforced 
by  ejectment,  or  by  writ  of  unlawful  detainer  when 
the  cause  of  action  has  accrued  within  three  years. 
Lyons  V.  McGuire,  22  Gratt  202. 

If,  after  an  extent  under  an  eleait,  the  possession 
of  the  premises  is  withheld  by  the  debtor,  or  some 
one  claiming  under  him,  the  tenant,  by  elegit,  may 
recover  the  same  by  action,  and  hold  over  even  after 


his  term  has  expired;  and  this,  thoogli  his  tera  kas 
expired  before  the  trial  of  the  cause.  Lyons  v 
McGuire.  22  Gratt.  202. 

D.  Assignment  of  Property  Sabfectto  Lie*. 

Bona  Fide  Purchasers.— The  lien  of  an  execfftton 
is  held,  according  to  statute,  not  to  affect  a  IsiMjUf 
assignee  of  intangible  property,  for  value  and  wtch- 
out  notice  of  such  lien.  Trevilllan  v.  GaemnL  SI 
Gratt  525;  Charron  v.Boswell.  18  Qratt  2t6;  Erawv. 
Greenhow,  16  Gratt  158;  Puryear  v.  Tajkir.  2 
Gratt  401 ;  HuUng  v.  CabelL  9  W.  Va.  5^2,  27  Am.  Be^ 
662:  Wiant  v.  Hays,  38  W.  Va.  6B1.  18  S.  E.  Bei».ffi?. 

But  these  cases  also  recognize  the  role,  that  if  the 
purchaser  has  notice  of  the  lien,  or  does  not  par 
value  for  the  property,  he  is  not  protected,  and  the 
lien  still  binds  the  property  in  his  hands. 

In  Evans  v.  Greenhow,  16  Oratt.  158.  a  deed  to 
secure  &afia>td«  debts  was  upheld  as  aigainstaaese* 
cution  creditor. 

In  West  Virginia,  by  statute,  the  docketing  of  tte 
lien  is  notice,  even  against  a  bonaAdtvarctaaeTftr 
value,  who  buys  the  property  after  the  return  day 
of  the  writ  Wiant  v.  Hays.  38  W.  Va.  6e.  18  S.  K. 
Rep.  809. 

B.  Priority  between  Several  Ltens. 

I.  Oeneral  Rule.— As  a  general  rule,  where  there 
are  several  executions  against  the  same  propotr. 
they  take  priority  in  the  order  In  which  they  wre 
delivered  to  the  officer.  Charron  v.  BoswelL  18  Gratt 
216;  Foreman  v.  Loyd,  2  Leigh  88i.  OTerruling  Jack- 
son V.  Heiskell,  1  Leigh  2S7. 

Hence,  according  to  the  general  rule,  a  Jaakr 
execution  creditor,  obtains  no  priority  by  reasonof 
first  discovering  assets.  Charron  v.  B(b««]L  l$ 
Gratt  216. 

a.  Common-Law  Rule.— In  Humphrey  v.  JDtx.  I 
Gratt  527,  52  Am.  Dec.  183.  it  was  held  that  the  dc^ 
livery  of  the  execution  to  the  sheriff  was  not  a  Uet 
upon  the  goods  of  the  debtor:  bat  that  it  was  tbe 
levy  which  made  the  lien.  It  followed  of  ctonc 
from  this  hypothesis,  that  the  execati<m  first  levied 
had  priority,  even  though  it  was  not  the  first  deilv- 
ered  to  the  officer.  This  case,  however,  was  dcdded 
before  the  enactment  of  the  statute,  declaring  that 
the  execution  lien  should  commence  from  the  tiac 
of  delivery  to  the  officer. 

a.  Prior  Incumbrances.— A  deed  of  trust  whicb  had 
been  given  and  recorded  prior  to  the  issuance.  de> 
livery,  or  levy  of  a  writ  of  execution,  is  held  to  ha»e 
priority  over  such  execution.  Bank  v.  Turaboll.  S 
Gratt  605:  Childers  v.  Smith,  Gilmer  ]96l 

But  in  Pegram  v.  May,  9  Leigh  VJt.  the  writ  of 
execution  had  been  issued  and  delivered,  hst 
before  levy,  the  debtor  made  a  deed  of  trust  of  cer- 
tain tangible  property,  which  was  afterwards  levied 
on  in  the  hands  of  the  purchaser.  JBidtL  the  Uea  d 
execution  has  priority  over  the  lien  of  the  deed  of 
trust,  and  the  purchaser  under  the  executkn  it 
entitled  to  the  property. 

4.  Subsequent  Incumbrances.— It  was  held  in  Per- 
year  v.  Taylor,  12  Gratt  401,  that  the  mere  dellTcrT 
of  the  writ  to  the  officer  gives  the  execotion  prfaritr 
over  a  subsequent  attachment 

Choses  In  Action.— An  insolvent  debtor  may.  not- 
withstanding his  insolvency,  make  a  valid  as^gs- 
ment  of  a  chose  in  action  owned  by  him.  and  the 
bonajlde  assignee  for  value  of  such  chose  in  acthia 
takes  title  thereto  superior  to  the  lien  of  a^krv.^aii 
against  such  debtor.  It  is  immaterial  whether  the 
debtor  intended  to  commit  a  fraud  in  making  tte 
assignment  or  not  if  the  assignee  has  no  notice  of 
such  intent,  or  of  the  existence  of  the  JL  fla.  and  W* 
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value.    Shields  r.  Bftaboney,  94  Va.  487,  8  Va.  Law 
Beff.  90&  27  S.  E.  Rep.  28. 

At  tbe  time  a  receiver  is  appointed  at  tbe  suit  of 
trust  creditors  to  take  possession  of  a  railroad  and 
carry  it  on,  there  are  a  number  of  executions  asrainst 
the  company  in  the  hands  of  the  sheriff;  and  there 
are  funds  derived  from  income  and  balances  due 
from  employees,  in  the  hands  of  or  due  to  the  com- 
pany. Held,  the  execution  creditors  are  entitled  to 
bare  these  funds  and  balances  applied  to  the  satis- 
faction of  their  debts  in  preference  to  the  trust 
creditors.  Glbert  v.  Washington  City,  etc.,  R.  CJo., 
83  Gratt  045;  Frayser  v.  R.  &  A.  R.  Co.,  81  Va.  388. 

5.  Landlord's  Lien.— The  landlord's  lien,  for  a  year's 
rent  on  the  goods  and  chattels  of  his  tenant,  does  not 
extend  to  protect  them  from  heiag  taken  by  virtue 
of  any  execution,  except  in  cases  where  the  said 
ffoods  and  chattels  shall  be  in  or  upon  the  demised 
premises.  Geiger  v.  Harman,  8  Oratt.  180;  City  of 
Richmond  v.  Duesberry,  27  Oratt.  218;  Wades  v.  Fifir- 
£att,  76  Va.  578:  Crawford  v.  Jarrett  2  Lelffh  888; 
Upper  Appomattox  Co.  v.  Hamilton,  88  Va.  819,  2  S. 
£.  Rep.  196. 

6.  Adjustment  of  Conflicting  Liens.— A  conflict  of 
liens  may  be  adjusted  by  a  petition  to  the  court,  the 
force  and  effect  of  whose  process  is  in  question,  or 
more  satisfactorily  by  a  proceeding  in  equity,  to 
which  all  persons  concerned  Aould  be  made  par- 
ties. Moore  v.  Holt,  10  Gratt  284;  Charron  v.  Bos- 
well,  18  Gratt  220;  Erskine  v.  SUley.  12  heigh  406. 

F.  Duration  of  Lien. 

I.  In  OeoeraL— In  Carr  v.  Glasscock,  8  Gratt  864,  it 
was  held  that  the  lien  which  a  creditor  acquires  by 
a  levy  of  his  execution  upon  personal  property  is,  if 
not  enforced  by  a  sale  thereof,  only  temporary,  and 
expires  with  the  authority  to  sell  under  the  execu- 
tion. But  under  Va.  Code,  f  8002,  the  lien  of  a  writ 
of  JUri  facias  continues  so  long  as  the  Judgment  can 
be  enforced.  Hicks  v.  Roanoke  Brick  Co.,  94  Va.  749, 
27  S.  B.  Rep.  696. 

The  lien  continues  after  the  return  day  of  the 
execution,  and  only  cases  when  the  right  to  levy  the 
execution,  or  to  levy  a  new  execution  upon  the  Judg- 
nient  ceases,  oris  suspended  by  a  forthcomlng'bond 
beinff  given  aind  forfeited,  or  by  a  supersedeas  or 
otber  lesral  process.  Puryear  v.  Taylor,  12  Gratt 
401:  Charron  v.  BosweU,  18  Oratt  227;  TreviUian  v. 
Gnerrant  81  Gratt  526. 

a.  West  Virginia  Rule.- The  lien,  as  to  the  property 
not  leviable,  does  not  end  with  the  return  day;  but 
on  leviable  property,  the  lien  ceases  with  the  return 
day,  unless  there  has  been  a  levy  of  the  writ  or  a 
docketing  of  the  lien.  Wiant  v.  Hays,  88  W.  Va.  685, 
18  S.  E.  Rep.  809. 

3.  Death  of  Debtor— In  TreviUian  v.  Gnerrant  81 
Qratt  526,  it  was  held  that  the  lien  of  an  execution 
npon  the  debtor's  choses  In  action,  thousrh  not  en- 
forced in  his  lifetime,  continues  after  his  death  as 
against  the  other  creditors  of  the  debtor.  See  also, 
Frayser  V.  R.  ft  A  R.  Co.,  81  Va.  888;  Allan  v.  Hoffman, 
88  Va.  129.  2  S.  E.  Rep.  602;  Hicks  v.  Roanoke  Brick 
Co.,  94  Va.  750,  27  S.  £.  Rep.  606;  Werdenbauffh  v. 
Reld.  20  W.  Va.  699. 

4.  Taking  Out  Second  Execution.— If  a  plaintiff  sues 
out  a  second  execution,  before  the  property  taken 
under  the  first  is  disposed  of,  he  waives  the  first  and 
destroys  the  lien  on  the  property  taken  under  the 
first  Eckhols  v.  Graham,  1  Call  492 :  McKey  v.  Garth, 
2  Rob.  88,  40  Am.  Dec.  728. 

a.  Forthconilnff  or  Delivery  Bond. 

I.  Form  of  Bond.— A  forthcoming  bond  should  be 


made  payable  to  the  creditor,  and  not  to  the  sheriff; 
the  amount  of  the  execution  ouffht  to  be  recited, 
and  the  condition  should  be  to  deliver  the  property 
at  the  time  and  place  of  sale,  and  not  when  demanded. 
If  the  bond  be  defective  in  any  of  the  above  in- 
stances,  or  in  others,  the  court  may,  and  ouirht  to 
quash  It  on  motion.  Downman  v.  Chlnn,  2  Wash. 
189. 

The  condition  of  a  forthcoming  bond  ousrht  to  set 
forth,  with  certainty,  the  time  and  place  of  sale  ; 
but  it  need  not  state  that  the  day  mentioned,  is  that 
appointed  for  the  sale.  Irvin  v.  Eldridge,  1  Wash. 
161  ;  Wood  V.  Davis,  1  Wash.  69. 

A  forthcoming  bond  given  by  the  defendant  only, 
without  any  security,  will  support  a  motion,  and 
Judgment  will  be  rendered  on  it  in  favor  of  the 
plaintiff.    Washington  v.  Smith,  8  Call  18. 

A  forthcoming  bond,  mentioning  the  persons 
against  whom  the  execution  issued,  and  that  "they 
were  desirous  of  keeping  in  their  possession,  until 
the  day  of  sale,  the  property  taken  by  the  sheriff," 
sufllclently  describes  it  as  their  property.  Bron- 
anghs  v.  Freeman,  2  Munf.  266. 

A  forthcoming  bond  should  not  be  quashed  for  the 
vagueness  with  which  the  property  named  in  It  is 
described,  the  description  being  :  "All  of  F.  J.  Cal> 
houn's  household  and  kitchen  furniture  now  in  said 
tenement"  referring  to  that  described  in  the  war- 
rant ;  there  being  in  such  case  no  necessity  that  an 
Inventory  of  the  property  should  be  made.  Central 
Land  Co.  of  W.  Va.  v.  Calhoun,  16  W.  Va.  861. 

A  forthcoming  bond  is  good,  although  it  appoints 
no  place  at  which  the  delivery  is  to  be  made.  Bur- 
well  V.  Court  1  Wash.  264. 

If  a  forthcoming  bond  do  not  recite  against  whom 
the  execution  issued,  and  uponwhoee  property  it  was 
levied,  it  may  be  quashed  on  motion.  Hubbard  v. 
Taylor.  1  Wash.  269;   Lewis  v.  Thompson,  2  H.  &  M. 

loa 

If  the  forthcoming  bond  recites  an  execution, 
and  that  property  has  been  taken  to  satisfy  it  a  vari- 
ance, between  the  sheriff's  return  and  the  bond, 
provided  the  bond  agrees  with  the  execution.  Is  un- 
important If  the  clerk  of  the  court  alter  a  forth- 
coming bond,  it  will  not  prejudice  the  plaintiff  :  but 
the  bond  will  be  restored  to  what  it  originally  was. 
Buchanan  v.  Maynadier,  6  Call  1. 

Where  the  execution  is  against  four  persons,  and 
the  forthcoming  bond  recites  that  the  execution 
was  against  three,  it  is  a  material  variance,  for  which 
the  bond  should  be  quashed.  Holt  v.  Lynch,  18  W. 
Va.  568. 

a.  Validity  of  Bond.— If  the  forthcoming  bond  in- 
clude an  excess,  and  the  plaintiff  after  Judg- 
ment but  during  the  same  term,  release  the  excess, 
the  defect  is  thereby  cured,  and  the  Judgment 
rendered  valid.  Bell  v.  Marr,  1  Call  47;  Scott  v. 
Hornsby,  1  Call  41. 

Where  execution  against  two  Is  levied  on  the  goods 
of  one,  and  the  latter  gives  a  forthcoming  bond  with 
the  others  as  his  only  surety,  such  surety,  being 
already  bound,  is  not  security  such  as  the  law  re- 
quires.   Garland  v.  Lynch,  1  Rob.  646. 

The  sheriff's  fee  for  taking  a  forthcoming  bond 
may  be  included  in  it  Bronaughs  v.  fYeeman,  2 
Munf.  266. 

If  before  the  act  of  1704,  the  sheriff  in  taking  a  forth- 
coming bond  included  his  commissions  on  the  debt 
it  was  erroneous,  but  in  such  case  the  bond  Is  not 
void  :  and  the  Judgment  shall  be  entered  for  the 
sum  due  without  the  commissions.  Worsham  v. 
Egleston,  1  Call  48. 
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The  oblifiree  In  a  forthcomlnfir  bond  may  also  be  a 
surety,  and  sucb  fact  will  not  render  the  bond  void. 
Booth  V.  Klnsey,  8  Oratt.  6<I0. 

A  Jl.  fa.  Is  sued  out  by  X  and  Y  on  a  judgment 
recovered  by  them;  they  endorse  on  the  writ  that  it 
is  for  the  benefit  of  A,  and  the  sheriff  levies  it  and 
takes  a  forthcoming  bond  payable  to  A.  Held,  the 
bond  is  valid.    Meze  v.  Howver,  1  Leiffh  442. 

Where  a  surety  on  a  forthcoming  bond  was  Induced 
to  sign  the  bond  in  blank  by  the  false  representations 
of  the  principal  and  sheriff  as  to  the  amount  of  the 
Judgment,  equity  will  not  grant  him  relief,  the  judg- 
ment creditor  not  being  a  party.  But  where  judg- 
ment on  the  forthcoming  bond  was  rendered  on 
proof  of  notice  by  the  sheriff,  when  in  fact  no  such 
notice  had  been  given,  and  the  surety  was  induced 
by  the  other  party  to  believe  that  notice  would  be 
ffiven,  relief  will  be  granted  to  the  surety  on  the 
ground  of  surprise,  if  he  pays  the  amount  for  which 
he  supposed  he  was  bound.  Gordon  v.  Jeffery,  2 
Leigh  410. 

a.  Liability  on  Bonds.— Parties  who  voluntarily 
«nter  into  a  forthcoming  bond  are  estopped  from  all 
inquiry  into  the  regularity  and  validity  of  the  levy 
of  the  writ  of  Jteri  facias  upon  which  the  bond  was 
taken.    Shaw  v.  McCullough,  8  W.  Va.  200. 

A.  gave  a  forthcoming  bond,  with  W.  surety. 
Judgment  was  rendered  on  the  bond  against  A.,  and 
SLjl.  fa,  issued.  Property  was  taken,  but  the  JL  fa, 
was  not  returned.  These  proceedings  were  no  bar  to 
a  motion  upon  the  bond  against  W.  Winston  v.  Whit^ 
locke.  6  Call  486. 

Where  a  forthcoming  bond  is  given,  and  the  debtor, 
on  the  day  of  sale,  pays  to  the  creditor  the  full 
amount  of  the  debt  interest  and  costs,  except  the 
sheriff's  commission,  the  bond  will  be  forfeited,  and 
a  motion  will  lie  upon  it  Bernard  v.  Scott  8  Rand. 
622. 

A  judgment  is  obtained  against  three  persons,  and 
execution  is  issued  thereon,  which  is  levied  on  the 
property  of  one  of  them,  who,  thereupon,  gives  a 
bond  with  security  for  the  forthcoming  and  delivery 
of  the  property  on  the  day  of  sale;  and  this  bond  is 
forfeited.  Held,  the  execution  and  forfeiture  of 
the  bond  did  not  discharge  and  extinguish  the  origi- 
nal debt  as  against  the  other  joint  debtors. 

The  surety  of  a  joint  debtor,  in  a  forthcoming 
bond,  becomes,  upon  the  forfeiture  thereof,  surety 
for  the  debt:  and  when  he  has  discharged  it  is 
entitled  to  be  substituted  to  all  the  rights  of  the 
creditor  against  the  original  debtors,  subsisting  at 
the  time  he  became  so  bound  for  the  debt  Robinson 
V.  Sherman,  2  Gratt  178,  44  Am.  Dec  881. 

A  judgment  cannot  be  obtained  upon  a  forthcom- 
ing bond,  bearing  date  before  the  7th  of  January, 
1807,  against  the  sheriff  to  whom  the  estate  of  a 
deceased  obligor  has  been  committed,  as  against  an 
executor  or  administrator  in  ordinary  cases;— but 
the  plaintiff  must  exhibit  his  claim  before  the  court 
according  to  the  act  of  1702.  Jackson  v.  Ewell,  4 
Munf.  420. 

Where,  on  the  day  of  sale  mentioned  in  the  forth- 
coming bond,  the  property  is  on  the  spot  before  1 
o'clock,  but  not  delivered  to  the  sheriff  until  after  4 
o'clock,  this  will  not  be  a  good  delivery  under  the 
act  of  1821,  in  certain  cases,  and  the  bond  will  be  for- 
feited.   M'Klnster  v.  Garrott  8  Rand.  564. 

Where  a  forthcoming  bond  was  given  on  an  exe- 
cution issued  in  contravention  to  the  stay  law,  no 
advantage  can  be  taken  of  this  fact  to  defeat  the 
question  of  substitution  between  sureties,  or  change 
the  liability  of  endorsers,  however  much  it  may 


have  been  good  ground  for  quashing  the  ezecodaa 
Conaway  v.  Odbert  2  W.  Va.  28u 

The  surety  in  a  forthcoming  boad  has  a  rifkt  to 
deliver  the  property  on  the  day  of  sale,  if  he  cuoa 
that  day  peaceably  obtain  possession  thereoC. 
Lusk  V.  Ramsay.  8  Munf.  417. 

If  the  sheriff,  after  taking  a  forthcoming  boad. 
accept  the  same  goods  from  the  defendant  in  dis- 
charge of  his  body  from  another  execatlon.  and  pre- 
vent the  surety  in  such  bond  from  delivering  then 
on  the  day  of  sale  therein  appointed;  a  oonrcof 
equity,  on  a  bill  for  discovery  and  injunctioci.  exUb- 
ited  by  the  surety,  will  require  the  sheriff,  aad  iD 
parties  concerned,  to  answer  a  ctaanre  of  fiasd  sad 
combination,  and  (whether  fraud  be  estabUshed  cr 
not)  will  perpetually  enjoin  a  jndsment  rendtwfl 
against  the  surety  upon  the  forthcoming  bond,  at 
unconscionable  against  him;  leaving  a  plaintiff. la 
that  judgment  to  his  remedy  against  the  sbeitf: 
and  the  sheriff  to  his  remedy  against  the  penon  vte 
indemnified  him,  or  to  whom,  by  mistake.  orlsUi 
own  wrong,  he  paid  the  money  in  sadsf  action  of  tte 
second  execution.    Lusk  v.  Ramsay.  S  Mnnf.  417. 

The  bond  executed  under  the  act  of  May  f&  Ml 
entitled  '*an  act  to  prevent  the  sacrifice  of  pcnosal 
property  at  forced  sales,**  Session  Acts  lM^*9tt.ck 
120,  p.  102,  is  a  lien  on  the  land  of  tlie  obUgnnvte 
are  alive,  from  the  return  of  the  bond  to  the  dcft^ 
ofllce;  and  the  surety  in  the  bond  paying  It  off  h 
entitled  to  be  substituted  to  the  lien  of  the  bond  spoB 
the  land  of  the  principal  obligor.  Barger  v.  Bock- 
land,  28  Gratt  860. 

If  a  forthcoming  bond  fixes  a  day  of  sale  dlflereot 
from  the  day  of  delivery  named  in  the  bond,  andoo 
the  day  fixed  for  the  delivery  the  execution  debtor 
goes  to  the  sheriff  or  other  officer  and  informs  lia 
that  the  property  is  at  the  place  of  sale,  and  he  doei 
not  go  there  to  receive  it  and  the  property  is  there 
in  fact  and  ready  to  be  delivered  to  the  offlccr,  tUs 
is  a  satisfaction  of  the  condition  of  the  bond,  sad 
there  can  be  no  recovery  on  it  Adler  v.  Green.  S 
W.  Va.  202. 

On  the  day  of  sale  the  property  is  at  the  place  of 
sale  and  consisting  principally  of  household  fsnl- 
ture  and  ornaments  in  different  rooms  of  the  hoooe. 
and  the  officer  goes  through  those  rooms,  has  the 
property  in  his  presence  an|l  power,  and  the  execo> 
tion-debtor  does  not  interfere  or  prevent  a  sale  of 
the  property ;  this  is  such  a  delivery  of  the  property, 
as  discharges  the  obligors  in  the  bond  from  lewponut- 
biltty,  notwithstanding  the  fact  that  the  execution^ 
debtor  may  claim  that  a  portion  of  the  propercr  Is 
exempt  from  forced  sale  under  the  exempcion4as«. 
and  third  parties  may  claim  a  portion  of  It  as  tkcsr 
property.    Adler  v.  Green,  18  W.  Va.  802. 

Judgment  on  a  forthcoming  bond  ought  not  to  be 
relieved  against  in  equity,  because  the  bond  wa» 
forfeited,  by  a  slave  having  run  away,  who  by  the 
eondition.  was  to  be  forthcoming.  Oole  v.  Fenwkk. 
Gilmer  184. 

A  partial  delivery  of  the  goods  mentioned  in  the 
condition  of  a  forthcoming  bond,  is  not  a  perfocm- 
ance,  and  the  penalty  becomes  forfeited.  But  if  the 
sheriff  secure  and  sell  what  is  so  delivered,  the 
amotmt  must  be  credited  to  the  obligor.  Pteasasa 
V.  Lewis,  1  Wash.  274. 

If  the  forthcoming  bond  be  not  forfeited  at  tbe 
time  when  the  injunction  issues,  the  penalty  issaved: 
but  it  is  otherwise,  if  the  bond  be  forfeited  before 
the  injunction  issues.  Wilson  v.  Stevenson.  2  CSU 
218. 
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The  right  to  more  on  a  forthcoming  bond  is  not 
suspended  by  a  9uper$9dea$  to  the  original  jadgment 
Spencer  y.  Pilcher,  10  Lieiffh  400. 

A  forthcoming  bond  dated  the  Ist  day  of  Novem- 
ber 18S4,  being  conditioned  for  the  delivery  of  the 
property  **on  the  third  Monday  of  November  next," 
It  is  contended  that  there  conld  be  no  breach  of  the 
condition  until  the  third  Monday  in  November  1885. 
Held  by  the  court  of  appeals  (construing  the  instru- 
ment according  to  the  subject-matter  and  the  evident 
meaning  of  the  parties)  that  the  day  for  the  delivery 
of  the  property  was  the  third  Monday  of  November 
IBSi.    Spencer  v.  Pilcher.  10  Leigh  400. 

4.  ActloiM  OB  B«ad. 

a.  In  Qeneral.— No  formal  issue  need  be  Joined  on  a 
motion  on  a  forthcoming  bond,  as  the  pleading  may 
be  or€  Uiw»,  and  the  court  may  pronounce  Judgment 
on  the  evidence.    M'Kinster  v.  Qarrott,  8  Rand.  664. 

An  amendment  of  the  return  made  by  an  officer  on 
a  notice,  does  not  permit  him  in  any  wise  to  change 
or  amend  the  notice  itself;  and  if  he  does,  the 
changed  or  amended  notice  is  a  nullity.  White  v. 
Sydenstrlcker,  6  W.  Va.  46. 

A  notice  of  motion  for  Judgment  on  an  undertak- 
ing, in  which  a  blank  is  left  for  the  day  on  which  the 
motion  will  be  made,  and  a  blank  for  the  name  of 
the  party  who  will  make  the  motion;  the  name  of 
the  party  to  whom  the  undertaking  is  given,  and  to 
whom  the  money  is  to  be  paid,  being  signed  at  the 
foot  of  the  notice,  as  the  person  giving  the  same.lis 
snfflcient.    White  v.  Sydenstricker,  6  W.  Va.  46. 

Although  the  Judgment  on  a  forthcoming  bond 
should  be  rendered  for  a  larger  sum  than  that  due 
by  the  execution,  yet  if  the  execution  Is  not  made 
part  of  the  record  by  bill  of  exceptions,  nor  any 
objection  made  in  the  court  below,  such  objection 
cannot  be  sustained  tn  the  court  of  appeals.  Burke 
V.  Lievy,  1  Rand.  1. 

Elxecutors  may  maintain  an  action  of  debt  upon  a 
three  month's  replevy  bond  payable  to  their  tes- 
tator.   Booker  v.  M'Roberts,  1  Call  248. 

An  action  of  debt  may  be  brought  upon  a  defect- 
ive forthcoming  bond,  even  after  an  unsuccessful 
motion  had  been  made  on  it  Hewlett  v.  Chamber- 
layne,  1  Wash.  807. 

In  a  Judgment  on  a  forthcoming  bond,  if  the  record 
states  that  the  cause  was  continued  until  the  next 
day,  but  does  not  mention  that  the  defendant  was 
called,  it  is  not  error,  if  the  defendant,  on  the  day  of 
the  Judgment,  prays  an  appeal,  and  gives  bond,  in 
court,  to  prosecute  it  Wilkinson  v.  Ilendrick,  5 
Call  12. 

Though  the  forthcoming  bond  be  left  at  the  clerk's 
office  before  it  is  forfeited,  yet,  if  the  property  is  not 
produced  on  the  day  of  sale,  the  officer  may  have 
the  clerk  endorse  it  as  filed  in  the  office  after  the 
day  of  sale,  and  It  will  operate  as  a  Judgment  and  as 
if  actually  returned  to  the  office  after  the  day  of 
sale.  Central  Land  Co.  of  W.  Va.  v.  Calhoun,  16  W. 
Va.  961. 

Bvideace— Officer's  Rsturn.  — A  sheriff's  or  other 
officer's  return  upon  a  forthcoming  bond  is  not  con- 
clusive, but  only  prima  facie  evidence  of  its  truth. 
But  a  forthcoming  bond,  which  provides  for  tbe 
delivery  of  the  property  on  a  day  different  from  the 
day  of  sale  fixed  in  the  bond,  is  not  a  good  statutory 
bond:  and  the  sheriff's,  or  other  officer's  return  of 
"forfeited."  on  such  bond  is  not  even  prima  facie 
evidence  of  the  truth  thereof.  Such  a  bond,  though 
not  good  as  a  statutory  bond,  is  good  as  a  common- 
law  bond,  if  there  is  no  other  objection  to  it    Adler 


V.  Oreen,  18  W.  Va.  201:  Wallace  v.  McCarty,  8  W. 
Va.198. 

A  sheriff's  return  may  be  contradicted  by  evidence 
aUttnde:  in  which  case  the  sheriff  .himself  would  be 
a  competent  witness  to  prove  its  truth.  But  after 
Judgment  by  default  a  party  cannot  object  in  an 
appellate  court  to  the  truth  of  the  return.  Cun- 
ningham V.  Mitchell,  4  Rand.  180. 

A  motion  on  a  forthcoming  bond  can  only  be  made 
on  the  date  to  which  the  notice  is  given,  unless  the 
defendant  be  called,  and  the  motion  entered  and 
continued.    Parker  v.  Pitts,  l  Hen.  A  M.  4. 

On  a  Joint  notice  to  all  the  obligors  in  a  forthcom- 
ing bond,  the  plaintiff  may  take  Judgment  against 
one  of  the  defendants.   Olassel  v.  Dellma,  2  Call  868. 

KJLfa.  is  directed  to  the  sheriff  of  Campbell,  but 
is  delivered  to  and  levied  by  the  sergeant  of  Ljrnch- 
burg,  who  takes  a  forthcoming  bond  upon  it  recit- 
ing that  the  writ  had  been  directed  to  the  sergeant 
Held,  the  writ  gave  no  authority  to  the  sergeant 
and  no  warrant  to  him  to  take  the  forthcoming 
bond,  and  that  the  bond  is  variant  from  the  execu- 
tion and  therefore  the  bond  ought  to  be  quashed. 
It  is  competent  to  the  obligors  in  a  forthcoming  bond 
to  move  to  quash  it  for  irregularity.  Couch  v.  Mil- 
ler, 2  Leigh  646. 

Upon  a  motion  to  quash  a  forthcoming  bond,  for 
defects  apparent  on  the  face  of  the  execution  on 
which  it  was  taken,  an  appellate  court  will  regard 
the  execution  as  part  of  the  record,  though  not 
made  so  by  any  express  order  to  that  effect  Couch 
V.  Miller.  2  Leigh  64& 

A  notice  upon  a  forfeited  forthcoming  bond,  given 
to  a  regular  term  of  a  court  which  the  Judge  falls  to 
attend,  is  sufficient  to  authorize  an  award  of  execu- 
tion on  the  bond,  at  a  special  term.  Wootten  v. 
Bragg,  1  Gratt  1. 

Even  after  execution  has  been  awarded  on  a 
forthcoming  bond,  the  bond  may  be  quashed  on 
the  motion  of  the  creditor,  to  enable  him  to  have 
execution  on  the  original  Judgment,  if  the  case  be 
one  in  which  the  execution  on  the  forthcoming  bond 
has  proved  unavailing,  without  any  default  of  the 
creditor.    Garland  v.  Lynch,  1  Rob.  646. 

A  Judgment  on  a  forthcoming  bond.  Instead  of 
awarding  execution  thereon,  is  that  the  plaintiff 
recover  a  debt  against  the  defendant  Held,  though 
irregular  in  form  this  is  substantially  right  Harpers 
V.  Patton,  1  Leigh  806. 

Where  there  is  a  material  variance  between  a 
forthcoming  bond  and  the  execution  upon  which 
it  is  taken,  the  bond  should  be  quashed.  But  where 
the  forthcoming  bond  in  its  condition  recites  that 
the  amount  due  on  the  execution  with  the  fee  for 
taking  the  bond  and  the  sheriff's  commissions  is 
larger  than  is  in  fact  due,  this  is  not  a  variance  for 
which  the  bond  will  be  quashed,  but  Judgment 
should  be  rendered  for  the  actual  amount  due.  Holt 
V.  Lynch,  18  W.  Va.  667. 

Where  non  est  factum  is  pleaded  to  a  motion  on  a 
forthcoming  bond,  the  court  may  render  Judgment 
without  the  intervention  of  a  Jury;  or  they  may 
empannel  a  Jury  to  try  the  issue  at  its  discretion. 
Burke  v.  Levy,  1  Rand.  1. 

A  writ  of  fieri  fadat  against  an  administratrix,  "to 
be  levied,  as  to  certain  damages  and  costs,  of  the 
goods  and  chattels  of  her  intestate,  and  as  to  other 
damages  and  costs  of  her  own  goods  and  chattels," 
was  returned  "executed  on  certain  slaves  the  prop- 
erty of  the  administratrix,  and  a  forthcoming  bond 
taken,"  &c.  The  bond  being  given  by  the  adminis- 
tratrix, eo  nomine^  but  expressing  that  the  A  /a.  was 
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against  the  ffoods  and  chattels  of  tbe  said  adminis- 
tratrix, was  decided  to  be  variant  from  the  fl.  fa.  and 
therefore  quashed.    Glascock  v.  Dawson,  1  Munf.  605. 

The  act  of  May  28,  1870.  entitled  an  act  to  prevent 
the  sacrifice  of  property  at  forced  sales,  acts  of 
18<XH70,  ch.  120,  p.  102,  does  not  require  three  months' 
notice  of  a  motion  on  a  forthcoming  bond,  where  the 
bond  was  forfeited  before  the  passage  of  the  act. 
Goolsby  V.  Strother,  21  Gratt  107. 

b.  On  Appeal.— An  appellate  court  will  not  reverse 
the  judfirment  of  an  inferior  court,  overruling  a 
motion  to  quash  an  undertakinsr  or  forthcoming 
bond  made  to  the  sheriff,  simply  because  it  appears 
that  the  undertaklnsr  was  executed  after  the  return 
day  of  the  writ  of  Jteri  facias.  Harwood  v.  Creel.  8  W. 
Va.  570. 

In  reviewing  a  judgment  by  default  on  a  forth- 
coming bond,  the  appellate  court  will  compare  it 
with  the  execution  on  which  it  was  taken.  Glascock 
V.  Dawson,  1  Munf.  606. 

A.  B.  &  C.  execute  a  forthcoming  bond,  to  release 
the  ffoods  of  A.  taken  in  execution.  C.  pays  the  debt, 
and  moves  asralnst  B.  as  a  principal  in  the  bond. 
There  is  nothinsr  in  the  bond  to  show  whether  B.  was 
principal  or  surety.  B.  contends  that  he  was  only  a 
surety  jointly  with  C.  The  court  below  ffives  judsr- 
ment  for  C.  on  the  motion.  No  evidence  Is  in  the 
record  to  show  whether  B.  was  surety  or  principal. 
The  Judgment  was  affirmed  in  this  court,  as  it  will 
be  presumed,  that  the  court  below  had  evidence 
before  them,  that  B.  was  a  principal  and  not  a  surety. 
Cunniufifham  v.  Mitchell,  4  Rand.  189. 

If  a  supersedeas  to  a  Judgment  (execution  beinsr 
levied,  and  a  forthcoming  bond  taken),  be  issued 
before  the  day  of  sale;  and  thereupon,  the  property 
be  not  forthcoming ;  the  penalty  of  the  bond  is  saved, 
and  no  motion  lies  upon  IL  Rucker  v.  Harrison,  6 
Munf.  181. 

In  a  motion  on  a  forthcoming  bond,  the  defendant 
Is  not  allowed  to  prove  that  the  execution  issued 
against  another  person  of  the  same  name  who  Is  now 
dead.    Downman  v.  Downman,  2  Call  506. 

One  forthcoming  bond  may  be  taken  on  several 
executions.    Winston  v.  Com.,  2  Call  290. 

Where  a  Judgment  upon  a  forthcoming  bond  is 
obtained  against  a  defendant,  having  legal  notice, 
and  appearing  by  attorney,  but  not  moving  to  quash 
the  bond,  nor  stating  by  plea  or  bill  of  exceptions, 
any  variance  between  it  and  the  execution,  the 
appellate  court  is  not  to  reverse  the  judgment  on  the 
ground  of  such  variance.  Bronaughs  v.  Freeman,  2 
Munf.  286. 

A  forthcoming  bond,  being  inserted  in  the  tran- 
script of  the  record,  is  to  be  taken  as  the  bond  on 
which  the  court  gave  judgment,  without  any  certifi- 
cate by  the  clerk  to  that  effect. 

If  a  Judgment  quashing  a  forthcoming  bond  be 
reversed,  the  appellate  court  will  not  proceed  to 
give  judgment  for  the  plaintiff,  unless  it  regularly 
appear  that  the  defendants  had  legal  notice  of  the 
motion,  or  appeared  to  oppose  it.  If,  therefore, 
there  be  no  bill  of  exceptions,  making  the  notice, 
stated  in  the  record,  a  part  thereof,  and  it  does  not 
appear  by  the  judgment  Itself,  that  the  defendants 
had  legal  notice,  or  appeared  in  the  court  below,  the 
cause  should  be  sent  back,  to  give  the  plaintiff  an 
opportunity  to  prove  his  notice,  and  the  defendants 
to  make  any  defence  thereto,  which  their  case  may 
admit  of,  according  to  law.  Beale  v.  Wilson,  4 
Munf.  380. 

5.  Effect  of  Bond.— An  execution  lien  upon  the 
property  of  a  debtor  is  not  released  by  his  giving  a 


forthcoming  bond,  but  continues  until  such  bQ04i> 
forfeited.    Lusk  v.  Ramsay,  8  Munf.  417. 

If  a  forthcoming  bond  be  quashed,  tbe  lien  of  tbe 
execution  prevails.    Rhea  v.  Preston,  75  Va.  7S. 

A  forfeited  forthcoming  bond  stands  as  a  secarhy 
for  the  debt  and  while  in  force  no  execution  cu  be 
taken  out,  or  other  proceedings  be  had  at  Uv.  to 
enforce  the  original  judgment;  such  forfeiture  of  tte 
bond  has  the  effect  of  a  judgment.  YeL  even  what 
forfeited,  the  bond  is  merely  a  snspenstanandiiatu 
absolute  satisfaction  of  the  judgment:  for  if  It  be 
faulty  on  its  face,  or  the  security  when  taken  be 
insufficient,  or  the  obligors,  thong-h  solvent  vbcB 
the  bond  is  taken,  become  insolvent  afterwards,  tbe 
plaintiff  may  for  these  or  other  s'ood  reamu.  on 
his  motion,  have  the  bond  quasbed  and  be  restorei 
to  his  original  J  udgment.  Rhea  v.  Preston.  75  Va.  7S: 
Taylor  v.  Dundass,  1  Wash.  92;  Pnryear  v.  Taylor, 
12  Gratt  406:  Downman  v.  Chlnn.  2  Wash.  19:  Uuk 
V.  Ramsay,  8  Munf.  417;  Trevlllian  v.  Gnerrut,  n 
Gratt  528:  Randolph  v.  Randolph.  8  Rand.  490:  Intn 
V.  Eldridge,  1  Wash.  161 :  Jones  v.  Myrlck.  8  Gna 
179;  Frayser  v.  R.  &  A.  R.  Co.,  81  Va.  an. 

Until  the  forthcoming  bond  De  forfeited  rhettii 
no  satisfaction  of  the  execution.  Cooke  v.  Plk&£ 
Munf.  158:  Lusk  v.  Ramsay,  3  Munf.  417. 

Neither  is  there  a  satisfaction  where  the  bofrl 
though  forfeited,  is  invalid.  Rhea  v.  Prestoa.  S 
Va.  7S7. 

A  forthcoming  bond  forfeited  bas  the  force  of  a 
judgment  so  as  to  create  a  lien  upon  the  lands  of  te 
obligors,  only  from  the  time  the  bond  is  retnnwd  to 
the  clerk*s  office.  And  there  being  no  evidence  tbat 
the  bond  was  returned  to  the  clerk *s  office  before  tbe 
day  on  which  there  was  an  award  of  execatni 
thereon  by  the  court  it  will  be  regarded  as  baviBC 
been  returned  to  the  office  on  that  day.  Joaesv. 
Myrlck,  8  Gratt  179. 

If  a  forthcoming  bond  be  delivered,  by  tbe  shotf 
to  the  plaintiff,  before  notice  thereupon  be  giveato 
the  defendants,  execution  may  be  awarded  upon  it 
though  it  has  not  been  filed  in  the  clerk's  oOce. 
Eppes  V.  Cplley,  2  Munf.  528. 

Though  a  forthcoming  bond  is  forfeited,  and  not 
quashed,  yet  in  equity  the  lien  of  the  original  indff- 
ment  still  exists;  and  if  the  obligors  in  the  bocd 
prove  insolvent  so  that  the  debt  is  not  paid,  a  covt 
of  law  will  quash  the  bond  so  as  to  revive  the  Iki 
of  the  original  judgment.  And  a  court  of  eqmtr, 
having  jurisdiction  of  the  subject  will  t^eai  tbe 
bond  as  a  nullity,  and  proceed  to  give  such  reltef  as 
the  creditor  is  entitled  to  under  his  original  jadt- 
ment.    Jones  v.  Myrlck,  8  Gratt  180. 

A  sheriff  or  other  officer  levjring  a  writ  of  jlm,/&»» 
takes  a  forthcoming  bond,  and  the  property  therciB 
named  is  delivered  upon  the  day  of  ^ale.  but  for  tte 
want  of  bidders  is  not  sold,  he  can  take  anocber 
forthcoming  bond  under  the  statute.  Bntasbent 
or  other  officer,  who  takes  a  second  forthcoialBff 
bond  for  the  property  included  in  the  first  bond,  ii 
estopped  from  denying  that  the  property  was  delKs- 
ered  in  performance  of  the  condition  of  the  fiz^ 
bond.    Adler  v.  Green,  18  W.  Va.  201. 

VII.    DI5CHARQB  AND  SATtSFACnOK 

A.  By  Levy  on  Corporeal  Property.— A  levy  on  n^ 

cient  personal  property  to  satisfy  the  execntica,  ^ 
prima  fade  a  satisfaction  and  discharge  of  the  j^ff- 
ment  Taylor  v.  Dundass,  1  Wash.  95;  Bnllitt  v.  Via- 
stons,  1  Munf.  282;  McKenzie  v.  Wiley,  27  W.  Va.«fc 
Sherman  v.  Shaver,  75  Va. 
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This  presumption  of  satisfaction  from  levy  may, 
however,  be  rebutted,  by  sbowinsr  tbat  it  was  not  so 
treated  by  the  creditor,  and  occasioned  no  loss  to  the 
debtor;  thonsrh  to  the  extent  of  the  latter's  loss  the 
levy  is  conclusively  a  satisfaction.  Com.  v.  Byrne,  80 
Oratt.  807;  Walker  v.  Com.,  18  Gratt  47;  Rhea  v. 
Preston,  75  Va.  758. 

The  prima  fade  satisfaction  resulting  from  levy, 
becomes  absolute  if  the  property  be  wasted  or  lost 
by  reason  of  the  fault  or  nesrlect  of  the  officer,  and 
the  plaintiff  must,  in  such  case,  seek  his  remedy 
against  the  officer.  Walker  v.  Com.,  18  Gratt  47; 
Harman  v.  Oberdorfer,  83  Gratt.  497«  Sherman  v. 
Shaver.  75  Va.  I. 

Where  the  property  levied  on  Is  left  with  the 
debtor  and  the  levy  abandoned,  the  lien  is  dis- 
charged, and  other  creditors  may  resort  to  such 
property  in  like  manner  as  if  no  execution  has  issued. 
Bhea  v.  Preston,  75  Va.  758. 

Where  the  defendant  eloiffnes  or  removes  the 
property  out  of  the  reach  of  the  officer,  without  the 
consent  of  either  him  or  the  plaintiff,  there  is  no 
satisfaction.  Neither  is  there  a  satisfaction  if  the 
property  is  restored  or  abandoned  at  the  request  of 
the  defendant.    Walker  v.  Com..  18  Gratt  45. 

B.  5«tlsfactloB  In  Favor  of  Third  Person.— In  Baird 
V.  Rice,  1  Call  18, 1  Am.  Dec.  497,  a  Judgment  had  been 
recovered  ag'ainst  a  principal  debtor  and  his  surety; 
the  execution  issuinfir  thereon  was  levied  on  the 
property  of  the  principal;  the  plaintiff,  on  receiving 
part  of  the  money,  rave  the  execution  debtor  further 
time,  and  ordered  the  officer  to  restore  the  ffoods  to 
him.  Bsld,  by  this  procedure  the  judfirment  was 
dischars^ed  at  law,  and  the  surety,  not  having  acqui- 
esced in  the  agreement  for  further  time,  was  dis- 
charg-ed  in  equity.  See  also,  Bullitt  v.  Winstons,  1 
Munf.  2flQ:  McKenzie  v.  Wiley.  87  W.  Va.  668;  Gate- 
wood  V.  Goode,  88  Gratt  880. 

But  a  mere  countermand  of  an  execution  by  a 
creditor  after  it  goes  into  the  hands  of  the  sheriff, 
but  before  it  is  levied,  does  not  release  a  surety  of 
the  execution  debtor.  Humphrey  v.  Hitt,  6  Gratt 
509,  52  Am.  Dec.  183;  Knight  v.  Charter,  88  W.  Va.  428; 
Ambler  v.  Leach,  15  W.  Va.  077. 

Neither  does  the  release  of  the  levy  of  an  execution 
upon  property  of  surety  release  his  co-surety,  as 
they  are  Joint  principals  as  respects  each  other  and 
the  principals.  Alexander  v.  Byrd,  85  Va.  6B0,  8  S.  E. 
Bep.  577. 

C.  ByPaynent 

I.  To  Attorney.— In  Harper  v.  Harvey,  4  W.  Va.  541, 
the  court  said:  **The  payment  of  a  Judgment  or 
decree  to  the  attorney  of  record,  who  obtained  it, 
before  his  authority  is  revoked,  and  due  notice  of 
onch  revocation  given  to  the  defendant  Is  valid  and 
'binding  on  the  plaintiff  so  far  as  the  defendant  is 
concerned.  Yoakum  v.  Tilden,  8  W.  Va.  107.  But  it 
mast  be  a  payment  of  money,  or  if  not  a  payment  of 
money,  it  must  be  accepted  by  the  plaintiff  as  money 
or  the  attorney  must  have  special  authority  to 
receive  it  Smock  v.  Dade,  5  Rand.  888."  See  also, 
PIdgeon  v.  Williams,  81  Gratt  851;  Johnson  v.  Gib- 
lK>n8,  87  Gratt  887;  Hill  v.  Bowyer,  18  Gratt  304; 
Smith  v.Ijamberts.7Gratt  141;  Evans  v.  Greenhow, 
16  Oratt  150;  Kent  v.  Chapman.  18  W.  Va.  485;  Gllke- 
■on  ▼.  Smith,  15  W.  Va.  44;  Low  v.  Settle,  88  W.  Va. 


a.  By  Third  Persons.— A  sheriff  may  purchase  a 
de'bt,  in  his  hands  for  collection  by  execution.  If  he 
act  bona  M$,  The  creditor  holds  the  title,  and  he 
may  transfer  it  to  whom  he  will,  and  it  makes  no 


difference  that  the  advance  is  made  at  the  instance 
of  the  debtor,  provided  there  is  no  intention  to  extin- 
guish the  debt,  and  the  Judgment  is  assigned  as  a 
continuing  security.  Rhea  v.  Preston,  75  Va.  757; 
Hall  V.  Taylor.  18  W.  Va.  544;  Beard  v.  Arbuckle.  19 
W.  Va.  186;  Neely  v.  Jones,  16  W.  Va.  885,  87  Am.  Rep. 
7M. 

Subrogation.- A  sheriff  or  other  officer,  who  pays 
an  execution  In  his  hands  for  collection,  without  an 
assignment  at  the  time,  of  the  Judgment  on  which  it 
is  founded,  or  the  debt  is  not  entitled  to  be  subro- 
gated to  the  lien  of  the  creditor  whose  debt  he  has 
paid,  as  against  other  creditors  having  liens  by 
Judgment  or  otherwise.  Clevinger  v.  Miller,  87 
Gratt  740:  Kendrick  v.  Forney.  88  Gratt  748;  Beard 
V.  Arbuckle,  19  W.  Va.  185. 

3.  Time  of  Payment— A  sheriff  or  other  officer  has 
no  authority  to  receive  payment  under  an  execution 
after  the  return  day  thereof,  imless  the  execution 
has  been  previously  levied.  Such  payment  would 
not  bind  the  creditor;  nor  would  it  impose  any  lia- 
bility upon  the  sureties  of  the  sheriff  in  his  official 
bond.  Grandstaff  v.  Ridgely,  30  Gratt  1 ;  O'Bannon 
V.  Saunders,  84  Gratt  138;  Chapman  v.  Harrison,  4 
Rand.  888;  Cockerell  v.  Nichols,  8  W.  Va.  159. 

Where  it  does  not  appear  from  the  evidence  that 
the  execution  was  levied  by  the  sheriff  before  the 
return  day  thereof  had  passed,  a  payment  made  to 
the  sheriff  upon  such  execution,  after  such  return 
day  had  passed,  is  not  binding  upon  the  creditor, 
unless  it  appears  that  such  payment  was  made  to 
the  sheriff  by  the  direction  or  consent  of  the  debtor. 
Cockerell  v.  Nichols,  8  W.  Va.  160. 

VIII.  RBLIBP  AGAINST  BXBCUTION. 

Though  an  execution  is  sued  out  irregularly  and 
unlawfully,  it  is  not  void,  but  at  most  only  voidable. 
Until  it  is  avoided  it  must  be  regarded  as  a  valid 
execution,  and  cannot  be  avoided  by  plea  or  proof  in 
a  collateral  suit    Beale  v.  Botetourt  10  Gratt  881. 

A.  notion  to  Quash. 

I.  In  Ooneral.- It  was  held  in  Lowther  v.  Davis,  88 
W  Va.  188, 10  S.  E.  Rep.  80.  that  a  motion  to  quash  is 
the  proper  remedy  where  an  execution  has  been 
issued  without  authority  of  law.  See  also.  Taylor  v. 
Dnndass,  1  Wash.  04;  Downment  v.  Chinn.  8  Wash. 
180. 

In  Hamilton  v.  Shrewsbury,  4  Rand.  487,  there  is  a 
dictvm  to  the  effect  that,  where  the  sale,  imdera 
valid  execution,  is  void,  on  account  of  the  interest 
or  improper  conduct  of  the  sheriff,  the  court  from 
which  the  execution  issued,  may  correct  such  abuse 
of  its  own  process,  by  quashing  the  execution.  See 
alBO,  Hendricks  v.  Dundass,  8  Wash.  50. 

Where  an  execution  is  issued  by  the  clerk,  who 
has  no  authority  to  do  so,  the  court  may  quash  the 
execution.    Shackelford  v.  Apperson,  6  Gratt  451. 

In  State  v.  Brookover,  88  W.  Va.  141.  18  S.  £.  Rep. 
478.  it  was  held  that  an  execution  issued  upon  a  Judg- 
ment after  two  years  from  its  rendition,  without  an 
order  of  court  allowing  its  issuance,  is  properly 
quashed. 

Upon  a  motion  to  quash  a  second  execution  in 
vacation,  the  Judge  may,  in  vacation,  allow  the 
sheriff  to  amend  his  return  on  the  first  execution. 
Walker  V.  Com.,  18  Gratt  51;  Bullitt  v.  Winstons,  1 
Munf.  880. 

If  on  a  motion  to  quash  an  execution,  the  relief  of 
the  party  depends  upon  a  matter  of  fact  the  court 
has  a  discretion  to  direct  a  Jury  to  try  the  facts. 
Smock  V.  Dade,  5  Rand.  880, 18  Am.  Dec.  78a 
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A  tender  of  money  in  payment  of  a  Judffment,  will 
not  authorize  the  quashing  an  execution  issned 
thereon,  unless  the  tender  is  followed  by  the  pay- 
ment of  the  money  into  court  and  a  motion  to  enter 
satisfaction  on  the  record.  Shumaker  y.  Nichols,  6 
Gratt.  602. 

a.  After  Payment  of  Jttdi:iiient.— Where  a  Judgment 
had  been  paid  before  an  execution  thereon  has  been 
issued,  it  is  proper  to  quash  such  execution  upon 
motion.  Hall  v.  Taylor,  18  W.  Va.  644;  Howell  v. 
Thomason,  84  W.  Va.  794,  12  S.  E.  Rep.  1068;  Smock 
V.  Dade,  5  Rand.  880,  16  Am.  Dec.  780;  Crawford  v. 
Thurmond,  8  L<eifirh  86. 

3.  When  Judgment  Set  Aside.— When  a  judsrmeDt 
is  set  aside,  the  execution  which  issued  upon  it  falls 
with  it,  without  any  express  order  to  quash  the  exe- 
cution.    Ballard  v.  Whitlock,  18  Gratt  236. 

4.  In  Equity.— The  courts  of  chancery  may  quash 
executions  irregularly  sued  out  on  their  decrees, 
and  forthcoming  bonds  taken  under  them,  on 
motion  made  on  notice,  in  a  summary  way.  Wind- 
rum  V.  Parker,  2  Leiffh  861 ;  Suavely  v.  Harkrader, 
80  Gratt  402. 

5.  Notice  of  Motion.— The  motion  to  quash,  as  pro- 
vided by  statute,  must  be  "after  reasonable  notice,** 
and  such  notice,  whatever  may  be  the  ground  on 
which  the  notice  is  based,  does  not  of  itself  suspend 
the  execution  of  the  writ  Suavely  v.  Harkrader, 
80  Gratt  492. 

It  was  held  in  BaUard  v.  Whitlock,  18  Gratt  235, 
that  where  the  defendants  being  present  by  their 
counsel  when  the  motion  to  quash  an  execution  was 
made,  they  had  reasonable  notice  of  such  motion. 

In  Reinhard  v.  Baker,  18  W.  Va.  806,  it  was  held 
that  the  length  of  notice  of  a  motion  to  quash  an 
execution,  is  a  reasonable  time,  to  be  judged  by  the 
circumstances  of  each  case;  and  that  such  motion 
may  be  made  either  by  the  plaintiff  or  defendant 
in  the  execution,  and  after  the  return  day  of  the  exe- 
cution.   See  also,  Hendricks  v.  Dundass,  2  Wash.  60. 

6.  Parties  to  Motion.— A  motion  to  quash  a  writ 
of  execution  must  be  made  in  the  name  of  the  party 
on  the  record,  and  must  be  against  the  other  party 
on  the  record;  a  stranger  to  the  writ  can  only  make 
the  motion  in  the  name  of  a  legal  party  to  the  pro- 
cess.   Wallop  V.  Scarburgh,  5  Gratt  1. 

7.  Time  When  Motion  Must  Be  Made.— The  motion 
to  quash  the  execution  need  not  necessarily  be  made 
before  the  writ  has  been  returned,  but  may  as  well 
be  made  after  the  return.  Beale  v.  Botetourt  10 
Gratt.  278;  Hendricks  v.  Dundass,  2  Wash.  60;  Taylor 
V.  Dundass,  1  Wash.  02;  Reinhard  v.  Baker,  18  W.  Va. 
806. 

If,  however,  the  writ  has  been  returned  mUla  bona^ 
a  motion  to  quash  will  not  lie.  Beale  v.  Botetourt, 
10  Gratt  278. 

In  Reinhard  v.  Baker.  18  W.  Va.  806,  it  was  held, 
that  if  the  money  made  by  the  sale  of  the  property 
is  still  in  the  sheriff's  hands,  the  writ  may  be 
quashed. 

8.  On  Appeal.— An  appeal  from  or  suvertedeas  to,  an 
order  quashing  an  execution  against  two  defend- 
ants, need  not,  if  one  of  them  die,  be  revived  against 
his  personal  representative,  but  should  be  proceeded 
on  as  to  the  other  only.    Bullitt  v.  Winstons,  1  liunf. 


Execution  is  awarded  on  a  forthcoming  bond 
against  the  principal  and  the  surety  therein  bound; 
the  principal  alone  obtains  an  injunction  to  stay 
proceedings  at  law,  which  injunction  is  dissolved. 
Hdd^  the  surety  is  not  liable  for  the  damages  in- 
curred by  the  principal  for  retarding  the  execution 


by  an  injunction;  and  if  an  execution  issue  agaiait 
the  surety  as  well  as  principal  for  sudi  daraaget,  it 
ought  on  the  surety's  motion,  to  be  quashed,  ne 
execution  should  be  so  moulded,  as  to  exempt  tke 
surety  from  the  damages,  and  to  make  the  priodial 
who  incurred  them  alone  liable  therefor.  Ganeu 
V.  Jones,  4  Leigh  633. 

A  tender  of  money  in  payment  of  a  Jadgmeat  vlll 
not  authorize  the  quashing  an  ezecntioa  iaraed 
thereon,  unless  the  tender  Is  followed  by  the  pig- 
ment of  the  money  into  court  and  a  motloo  toeaur 
satisfaction  on  the  record.  A  tender  of  money  ii 
payment  of  a, Judgment  will  not  anthorlxe  a  ooan 
of  equity  to  stop  the  execution,  where  there  b 
neither  allegation  or  proof  that  the  defendant  is 
the  execution  kept  the  money  on  hand  for  the  dis- 
charge of  the  Judgment.  Qucere:  If  a  conrt  of  eqaltr 
will  interfere  to  arrest  an  execution  on  a  JadgvcBt 
at  law,  on  the  ground  that  the  money  had  Ikcs 
tendered  before  execution  issued.  Sbumaker  t- 
Nichols,  6  Gratt  902. 

A  tuperudefu  will  not  lie  where  an  execution  has 
improperly  issued  upon  a  forthcoming  bond,  fte 
injured  party  may  move  to  quash  the  execatisa. 
and  the  Judgment  on  that  motion,  if  erroneooa.  but 
be  corrected  on  an  appeal  or  m/penede^a.  Baratil 
V.  Anderson.  2  Wash.  104. 

If  the  clerk  of  an  inferior  court  mlscancetrva 
Judgment,  and  issue  execution  against  any  pcxson 
not  properly  a  party  thereto,  the  remedy  is  vA 
by  supersedeas  or  writ  of  error,  but  by  mocks  to 
quash  the  execution;  and  if  such  motion  be  orer- 
ruled,  an  appeal  may  be  taken  to  the  conrt  of  cmr. 
or  application  may  be  made  for  a  writ  of  error  or 
supersedeas  to  'the  order  overruling  anch 
Moss  V.  Moss's  Adm'i,  4  Hen.  &  M. 

B.  Injunction. 

I.  IQ  aeneral.— Where  an  execution  is  h 
issued,  and  the  remedy  by  motion  to  quash  is  iuid^ 
quate  because  of  the  formalities  and  delay  Inddeat 
thereto,  it  is  competent  for  the  judge  in  vacatica 
to  restrain  proceedings  upon  it  by  an  injoncdoB 
order.  Shackelford  v.  Apperson,  6  GratL  I51; 
Suavely  v.  Harkrader,  80  Gratt  487. 

It  was  held,  in  Crawford  v.  Thurmond.  8  Ldgli  ft. 
that  where  a  Judgment  had  been  satisfied  by  pay- 
ment in  full,  before  the  delivery  of  the  execntioiito 
the  sheriff,  further  proceedings  on  such  execnti«a 
may  be  enjoined  by  a  court  of  equity,  though  there 
was  a  remedy  at  law,  by  motion  to  qnasta.  The  latter 
remedy,  tmder  the  circumstances,  was  not  as  ale 
and  convenient  as  the  former. 

If  a  debtor  under  arrest  by  virtue  of  «a. ««.  obcaiB 
an  injunction  against  the  execution,  the  sheriff  li 
bound  to  discharge  him  from  custody.  Boss  t,  Pny- 
thress,  1  Wash.  120. 

Equity  will  take  Jurisdiction  by  injunctkn  i» 
preserve  the  inheritance  ;  and  whenamiliisahoai 
to  be  dismantied  by  executions-creditors  of  tte 
owner,  who  have  levied  on  the  flxtares  attachei 
thereto,  equity  will  interfere  to  prevent  it.  Patm 
V.  Moore,  16  W.  Va,  428. 

A  defendant  in  an  execution  flies  a  btU  to  enjaia 
the  execution  on  the  ground  that  a  prerioos  exec«- 
tion  sued  out  on  the  same  Judgment  had  been  IcrM 
by  the  sheriff  on  the  property  of  another  defeodaat 
in  the  execution,  sufficient  to  discharge  it  In  sacfe 
case  the  bill  must  be  filed  in  the  county  in  which  tfte 
Judgment  was  recovered  ;  and  the  circuit  cofDt»4 
another  county  has  no  Jurisdiction  of  the  case  H 
such  case  it  is  not  necessary  that  the  obiectioB  to  the 
iurisdiction  should  be  made  by  demurrer  orptea 
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bat  it  may  be  taken  at  the  hearlDff  of  the  catiBe. 
Beckley  v.  Palmer,  11  Gratt.  QS5. 

The  cotirtB  of  chancery  have  Jnrifidlction  in  all 
cases  where  property  taken  in  execution  on  behalf  of 
the  commonwealth  is  claimed  by  any  person  under 
a  mortffaffe  or  deed  of  trust.  Moore  y.  Auditor,  8  H. 
AM.  232. 

Upon  the  dissolution  of  an  injunction  on  a  Judg- 
ment, the  damaffes  for  retardinsr  execution  by  the 
Injunction,  shoTild  be  computed  on  the  asrffreffate  of 
principal,  interest  and  costs,  appearlufir  due  on  the 
Jadffment  at  the  date  of  the  injunction.  And  the 
damaffes  should  be  ascertained,  and  the  precept  to 
levy  them  inserted  In  the  body  of  the  execution. 
Washincrton  v.  Parks,  6  Lelffh  681. 

a.  Adequate  Reiaady  at  Law.— Where,  however,  the 
remedy  at  law  is  full,  summary,  adequate,  and  com- 
plete, a  court  of  equity  will  not  assume  Jurisdiction 
to  enjoin  an  execution.  Hall  v.  *Taylor,  18  W.  Va. 
544:  Howell  V.  Thomason,  34  W.  Va.  794, 12  S.  E.  Rep. 
1068;  Morrison  v.  Speer,  10  Oratt  228  ;  Crawford  v. 
Thurmond ,  8  Leiffh  85  ;  Jarrell  v.  Eddins,  2  Pat  A 
H.S879. 

In  Shnmaker  v.  Nichols,  6  Gratt  692,  it  was  held 
that  a  tender  of  payment  of  a  Judgment  unless  fol- 
lowed by  actual  payment  into  court  or  to  the  cred- 
itor, did  not  entitle  the  debtor  to  the  riffht  to  enjoin 
an  execution. 

The  trustees  or  eegtui  que  tru$t  cannot  go  into  a  court 
of  equity  to  enjoin  a  sale  of  trust  efiTects  under  an 
execution  issued  and  levied  by  virtue  of  a  subse- 
quently ^quired  Judgment  there  beluga  complete 
and  adequate  remedy  at  law.  Kuhn  v.  Mack,  4  W. 
Va.  188. 

In  Williamson  v.  Ong,  1  W.  Va.  84.  a  Judgment  had 
been  confessed  in  favor  of  the  plaintiff,  subject  to 
sundry  credits.  Execution  was  issued  thereon,  with- 
out indorsing'  the  credits.  After  levy  had  been  made 
the  defendant  gave  the  plaintiff  notice  that  he  would 
move  to  quash  the  execution  because  of  the  variance 
from  the  Judgment  occasioned  by  the  failure  to 
endorse  the  credits  in  the  execution.  Previous  to 
the  sale,  however,  the  clerk  who  issued  the  execution 
endorsed  the  credits  on  it  B«id,  that  no  injury 
resulted  to  the  defendant  by  the  endorsement  of 
the  credits  after  issuance  of  the  execution,  and  that 
it  was  error  in  the  lower  court  to  quash  the  execu- 
tion for  that  reason. 

A  party  claiming  that  he  has  not  been  credited  for 
all  the  money  paid  by  him  to  the  sheriff,  on  an  exe- 
cution, may  have  amy  injustice  done  to  him  in  that 
respect  corrected  by  the  court  from  whence  the  exe- 
cution issued ;  and  it  is  not  a  case  for  an  injunction 
and  relief  in  equity.    Morrison  v.  Speer,  10  Gratt  228. 

In  a  case  where,  by  virtue  of  an  agreement  between 
a  judgment  debtor  and  a  Judgment  creditor,  the 
judgment  ought  to  be  entered  as  satisfied,  but  in 
lieu  thereof  the  creditor  has  an  execution  issued  and 
levied  upon  the  goods  of  the  debtor,  the  latter  cannot 
obtain  relief  by  injunction  in  a  court  of  equity,  for 
the  reason  that  he  has  a  complete  and  adequate 
remedy  at  law.  Howell  v.  Thomason,  84  W.  Va.  794, 
12  S.  £.  Rep.  106a 

Where  the  debtor  in  an  execution  objects  that  a 
previous  execution  has  been  levied  by  the  sheriff 
upon  sufficient  property  to  satisfy  the  Judgment  and 
that  he  has  improperly  misapplied  the  proceeds  of 
the  sale  of  the  property,  or  if  he  insists  that  payment 
bas  been  made  to  the  sheriff  which  has  not  been 
credited  on  the  execution,  if  he  has  an  opportunity 
to  apply  to  the  court  of  law  from  which  the  execu- 


tion issued,  for  redress,  he  has  no  right  to  come  into 
equity  for  relief.    Beckley  v.  Palmer,  11  Gratt  625. 

3.  In  Favor  of  Stnmgtn. 

m.  Oenersl  Rule.— Generally  a  strainger,  whose  prop- 
erty has  been  or  is  threatened  to  be  wrongfully 
levied  upon,  has  a  complete  and  adequate  remedy  at 
law,  and  hence  is  not  entitled  to  an  injunction. 
Bowyer  v.  Creigh,  8  Rand.  25:  Baker  v.  Rinehard,*  11 
W.  Va.  288:  White  v.  Stender,  24  W.  Va.  616;  Dunn  v. 
Baxter,  80  W.  Va.  672,  5  S.  E.  Rep.  214;  Allen  v.  Free- 
land.  3  Rand.  170;  Rollins  v.  Hess,  27  W.  Va.  57a 

b.  Quallflcattoos.— Where,  however,  the  remedy  at 
law  is  Inadequate,  owing  to  the  nature  of  the  prop- 
erty or  other  peculiar  circumstances,  an  injunction 
will  be  allowed.  Bowyer  v.  Creigh,  3  Rand.  26;  Allen 
V.  Freeland,  8  Rand.  170;  Kelly  v.  Scott  6  Gratt  479; 
Sims  V.  Harrison,  4  Leigh  846:  Randolph  v.  Randolph, 
6  Rand.  194;  Green  v.  Phillips,  26  Gratt  762;  McMUlan 
V.  Perrell,  7  W.  Va.  228;  Walker  v.  Hunt  2  W.  Va.  491 ; 
Patton  V.  Moore,  16  W.  Va.  428;  Wilson  v.  Butler,  » 
Munf.  669;  McFarland  v.  Dilly.  6  W.  Va.  185. 

C.  Writ  of  Brror.— Upon  an  appeal,  from  the  judg* 
ment  of  an  inferior  court  errors  in  the  execution  or 
replevy  bond,  issued  or  taken  after  the  ^Judgment 
will  not  be  noticed.  They  are  merely  ministerial 
acts,  and  must  be  corrected  in  the  same  court  upon 
motion:  and  if,  on  such  motion,  that  court  give  an 
erroneous  opinion,  the  party  injured  may  then  appeal 
and  have  it  corrected  in  the  appellate  court  Lieft- 
witch  V.  Stovall,  1  Wash.  806;  Moss  v.  Moss,  4  H.  A  M. 
814. 

An  execution  of  an  inferior  court  used  as  evidence 
upon  the  trial  of  the  cause,  will  be  regarded  by  the 
appellate  court  as  part  of  the  record  without  cer- 
tioratri.    Preston  v.  Auditor,  1  Call  471. 

The  writ  of  supersedeas  stays  the  proceedings  in  the 
state  they  were  when  it  was  allowed,  and,  therefore, 
when  the  execution  of  a  Judgment  is  suspended  for 
a  given  time,  and  no  supersedeas  is  allowed  until 
after  the  expiration  thereof,  and  an  execution  is 
sued  out  and  possession  of  property  delivered  to  the 
plaintiff,  no  writ  of  restitution  will  be  awarded  until 
the  cause  is  decided.    Kreglo  v.  Fulk,  8  W.  Va.  74. 

D.  Audita  Querela.— The  awUUi  Querela  is  entirely 
superseded,  in  the  Virginia  practice,  by  the  proceed- 
ing by  motion  to  quash,  as  the  latter  is  the  cheaper 
and  more  convenient  mode.  Windrum  v.  Parker,  2 
Leigh  867;  Smock  v.  Dade,  5  Rand.  644. 

IX.  SALE  UNDBR  BXBCUTION. 

The  third  and  last  step  after  the  issuance  of  the 
execution,  is  the  sale  of  the  property.  Then  and 
not  until  then,  the  plaintiff  may  be  said  to  have  got^ 
ten  to  the  end  of  his  suit  at  least  as  far  as  the 
defendant  is  concerned,  and  to  the  extent  of  the 
value  of  the  property.  Walker  v.  Com.,  18  Gratt  48; 
Rhea  v.  Preston,  75  Va.  767. 

A.  When  Valid,  Though  Irregular.— A  sale  of  prop- 
erty under  an  execution,  by  the  sheriff,  is  bona  JIde, 
though  irregular;  and  the  purchaser  leaves  the 
property  with  the  debtor  in  the  execution.  Held,  the 
sale  is  valid,  and  the  property  is  not  liable  to 
the  creditors  of  the  debtor  in  execution.  Irregular- 
ities in  the  sale,  if  any,  did  not  affect  the  validity 
thereof,  the  same  having  been  acquiesced  in  by  both 
the  plaintiff  and  the  defendant  in  the  execution. 
Carr  v.  Glasscock,  8  Gratt  854. 

If  the  sale,  under  a  valid  execution,  is  void  on 
account  of  the  interest  or  improper  conduct  of  the 
sheriff,  the  court  may  quash  the  execution.  But  a 
fair  purchaser  under  a  sheriff's  sale,  without  knowl- 
edge of  any  improper  conduct  on  the  part  of  the  offl- 
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cer,  acquires  a  valid  title  to  the  property  purchased, 
and  the  remedy  of  the  injured  party  is  by  action  of 
law,  for  damages,  against  the  sheriff.  Hamilton  v. 
Shrewsbury,  4  Rand.  427. 

Where  land  sold  under  a  judicial  decree  contained 
but  89  acres  instead  of  90  as  described  in  the  deed,  it 
was  held,  upon  objection  by  the  purchaser,  that,  as 
it  ^as  a  sale  in  gross,  and  not  by  the  acre,  the  pur- 
chaser was  not  entitled  to  an  abatement  of  the  pur- 
chase money.    Jones  v.  Tatum,  19  Oratt  720. 

A  deed  from  a  sheriff,  which  conveys  all  "the 
risrht,  title  and  interest,  vested  in  the  sheriff  by  law, 
in  and  to  eight  negroes,  conveyed  by  a  debtor  to  his 
children,'*  without  naming  the  negroes,  is  suffi- 
ciently descriptive  to  pass  them.  The  identity  of 
the  negroes  is  matter  of  proof,  and  as  soon  as  they 
are  identified,  the  deed  operates  on  them.  Shirley 
V.  Long,  6  Rand.  798. 

B.  When  Property  Sold  Left  with  Debtor— A  pur- 
haser  of  property  sold  under  an  execution,  leaves 

it  in  the  possession  of  the  original  owner,  but  posses- 
sion thereof  is  taken  by  the  administrator  of  the 
purchaser  before  creditors  have  acquired  a  specific 
lien  thereon  by  judgment  and  execution.  Held,  it  is 
not  liable  to  the  original  owner's  debts.  Carr  v. 
Glasscock,  8  Gratt  S48. 

C.  Sale  Delayed  by  Plaintiff.— A  plainUff  by  direct- 
ing the  sheriff  to  put  off  the  sale  of  property  taken  in 
execution,  to  a  day  after  the  return  day,  and  to 
allow  the  property  to  remain  in  the  possession  of 
the  debtor,  releases  the  latter's  sureties  altogether, 
from  that  or  any  subsequent  execution,— such  direc- 
tion being  without  their  concurrence.  Bullitt  v. 
Wlnstons,  1  Munf .  2fl9. 

D.  5ale  of  Equity  of  Redenptlon.— At  a  sale  by  the 
sheriff  of  am  equity  of  redemption  surrendered  by 
a  debtor  in  execution,  the  whole  amount  of  the  debt 
secured  by  the  deed  of  trust  on  the  land,  is  stated  to 
be  due,  when  in  fact  the  debtor  is  entitled  to  a 
credit  thereon.  In  a  suit  by  the  insolvent  debtor 
setting  up  such  claim,  the  creditor  in  the  execution 
is  a  necessary  party.    Tiffany  v.  Kent,  2  Gratt  281. 

In  selling  an  equity  of  redemption,  the  sale  will  be 
out  and  out— not  of  a  moiety  only,  but  the  whole; 
and  as  between  lands  aliened,  the  whole  of  the  tract 
aliened  last  will  be  sold  before  any  part  of  the  tract 
aliened  first;  the  sales  stopping  when  the  debt  has 
been  satisfied,  or  when  lands  have  been  sold  equal 
to  half  the  aggregate  value  of  the  whole  lands. 
M'Clung  v.  Beirne,  10  Leigh  894.  84  Am.  Dec.  789. 

B.  Sale  under  Second  of  Two  Executions.— Whilst  on 
the  one  hand,  where  an  officer  holding  two  execu- 
tions sells  under  the  second,  the  title  of  the  purchaser 
is  good  against  the  plaintiff  in  the  first,  and  the 
remedy  of  the  latter  is  against  the  officer,  so  on  the 
other  hand  the  purchaser  at  such  sale  cannot  invoke 
the  lien  of  the  first  execution,  in  aid  of  a  title  ac- 
quired at  a  sale  made  nnder  the  second.  Therefore, 
where  a  slave  was  levied  upon  under  a^./a.  deliv- 
ered to  a  constable  before  any  conveyance  of  the 
slave  by  the  debtor,  and  other  executions  issued 
after  such  conveyance,  under  which  (and  not  under 
the  first  Jl.  fa.)  the  evidence  tended  to  prove  that 
the  slave  was  sold,  it  was  held,  in  an  action  brought 
by  the  grantee  in  the  conveyance  against  the  pur- 
chaser at  the  sale,  that  the  title  of  the  purchaser 
must  be  referred  to  the  process  under  which  the 
sale  was  made.  Eckhols  v.  Graham  &  Others,  1  Call 
492;  M'Key  v.  Garth.  2  Rob.  88,  40  Am.  Dec.  72S. 

P.  SUtutcs  Regulating  Sales.— The  act  of  May  28, 
1870.  sep.  acts  ]8ttH70.  p.  102,  to  prevent  the  sacrifice 
of  personal  property  at  forced  sales,  which  requires 


the  officer  selling  personal  property,  for  a  debt 
tracted  before  the  10th  of  April  1885.  when  rcqaizvi 
by  the  debtor,  to  sell  upon  a  credit  of  twelve  monthit 
is  not  unconstitutional,  as  Impairingr  the  obUgatka 
of  the  contract,  or  as  being  in  vtolatiota  of  ace.  l 
article  11,  of  the  state  constitution,  prohibiting  tfee 
enactment  of  a  stay  law.  The  bonds  taken  at  salci 
under  this  act  are  in  the  natnre  of  forthcomlas 
bonds;  and  the  creditor  is  not  bound  to  receive 
them  as  so  much  paid  on  his  debt.  Garland  t. 
Brown,  28  Gratt  178. 

The  act  of  the  19th  of  Jan.  1802,  (Rev.  Code.  voL  1.  c 
SW,  p.  425)  which  authorizes  clerks  of  courts  to  israc 
writs  of  venditioni  exponae  in  certain  cases,  la  piiKpec- 
tlve  only,  in  its  operation,  and  conaeqaentlj  doei 
not  extend  to  cases  existing  before  it  was  pdiwd 
Oom.  V.  Hewitt,  2  Hen.  A  M.  181. 

A  party  may,  wit|iout  any  prevlons  nc^tlce.  more 
the  court  to  direct  an  execution  to  be  fssiied.  (wkere 
the  clerk  refuses  to  issue  one,)  or  to  qaaah  as 
tion ;  and  it  will  be  so  far  considered  a  caosi 
ing,  that  either  party  may  appeal  from  the  dedtka 
of  the  court  on  such  motion.  Gom.  v.  Hewitt.  2  Hen. 
A  M.  181. 

Q.  Caveat  Emptor.- Purchasers  at  an  ezecntiaB 
sale  are  bound  to  take  notice  of  all  errors  apparent 
on  the  record,  and  are  chargeable  with  notice  as  lo 
whether  the  proper  persons  were  parties  to  tbeialL 
Lamar  v.  Hale,  79  Va.  147;  Hall  v.  Hall,  80  W.  Va  7a 
5  S.  £.  Rep.  280. 

H.  Purchase  by  Officer  at  His  Own  SuIsl— A  sale  by  a 
sheriff  will  be  vacated,  if  he  raises  doubts,  er  makci 
impressions  unfavorable  to  a  fair  sale,  and  thes 
buys  the  property  at  an  under  rate.  Carter  v.  Har- 
ris, 4  Rand.  199. 

I.  When  Sale  Bnjolned.— Where  the  sherUrinlerT- 
ing  an  execution  takes  property  of  a  third  penon. 
equity  will  enjoin  the  sale  of  snch  piopeity.  under 
the  execution.    Whitton  v.  Terry,  6  Leigh  UB. 

K.  Sale  of  Debtor's  Unascertained  Intennt.— A  nk 
by  the  sheriff  of  the  interest  of  an  execntion  debtar 
in  an  esute,  before  it  is  ascertained,  is  void:  aad 
the  purchaser,  if  he  took  possession  of  the  pimieiiy. 
will  be  liable  for  the  rents,  hires  and  other  proits  ef 
the  property,  and  for  the  value  of  snch  of  it  as  he 
has  sold  or  otherwise  converted  to  his  own  use.  or 
has  been  lost  by  his  act  or  wilful  neglect:  and  he  will 
be  entitled  to  be  reimbursed  for  the  amonnt  paid  br 
him  to  the  sheriff  for  the  property.  Penn  v.  Spen- 
cer, 17  Gratt  86,  91  Am.  Dec  875;  Clongh  v.  ThOBp- 
son,  7  Gratt  88;  Guerrant  v.  Anderson.  4  Band.  9R 

L.  Distringas  against  SberlfTs  Bzscntora.— In  Har> 
rison  V.  Tomkins,  1  Call  296,  it  was  held  that  no  db> 
trinoae  lies  against  the  executors  of  a  sheriff  to  obUfft 
them  to  sell  property  taken  by  him  in  his  Ufetime. 
under  a  writ  of  .^«ri  faeUu. 

X.  UABiUTY  OPOPPICBR. 

A.  Where  Levy  is  rinde.— When  an  execntion  has 
been  placed  in  the  hands  of  an  officer,  in  the  absence 
of  evidence  that  he  did  not  levy  it  he  and  his  sqi«> 
ties  will  be  liable  for  the  debt  to  the  creditor. 
O'Bannon  v.  Saunders,  24  Gratt  188;  Chapman  t. 
Harrison.  4  Rand.  886;  Ballard  v.  Thomas.  19  GraxL 
24;  Tyree  v.  Wilson.  9  Gratt  61;  Grandstaff  t. 
Rldgely,  80  Gratt  16;  Paine  v.  Tutwiler.  27  Gratt  4R 

B.  Por  Pallure  to  Levy.— If  an  officer  falls  to  levy  u 
execution  when  he  might  do  it  he  and  his  sureties 
are  liable  for  the  debt  0*Bannon  v.  Saunders.  Si 
Gratt  138. 

In  Huffman  v.  Leflell,  82  Gratt  41,  where  the  oCkcr 
failed  to  levy  on  property  claimed  by  the  debtor  as 
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bomestead,  before  an  Indemnifytnfir  bond  wbich  he 
demanded  from  the  creditor  was  fflven,  by  reason 
of  which  the  debt  was  lost,  it  was  held  that  the 
officer  was  excusable  for  not  levyinff,  and  hence  not 
liable. 

Bat  see,  Sa^e  ▼.  Dickinson,  88  Oratt  361.  where 
the  facts  were  similar  to  those  in  the  aboye  case  of 
Huffman  v.  Leffell,  82  Gratt.  41,  except  that  the  prop- 
erty levied  on  was  released,  and  no  indemnifying 
bond  was  demanded  or  required  by  the  officer;  here 
he  was  held  liable  for  the  loss  of  the  debt. 

C.  For  Levy  on  Wronff  Property.— if  a  deed  of  trust 
be  fair  and  the  sale  under  it  be  fair  also,  a  sheriff 
who  levies  an  execution,  (issued  ag'ainst  the  goods 
and  chattels  of  the  debtor  in  the  deed,)  on  the  prop- 
erty so  fairly  sold  and  in  the  possession  of  the  pur- 
chaser, is  a  trespasser,  and  an  action  will  He  against 
him.  Clay  tor  v.  Anthony,  6  Rand.  286;  Sangster  v. 
Com.,  17  Gratt  124;  Garrett  v.  Hutchison,  80  Va.  872, 

11  S.  E.  Rep.  400. 

D.  Pine  lor  Not  Returning  Execution.— In  Bleme  v. 
Mann,  5  Leigh  804.  a  sheriff  was  fined  for  failure  to 
make  return  of  an  execution,  and  it  was  held  that 
equity  will  not  assume  Jurisdiction  to  relieve  the 
officer  and  his  sureties  from  liability  on  the  fine. 
See  also.  McDowell  v.  Burwell,  4  Rand.  817;  Fletcher 
V.  Chapman,  2  Leigh  60a 

If  the  sheriff  neglects  to  return  an  execution,  at 
the  request  of  the  plaintiff,  he  is  not  liable  to  a  flue. 
Bullock  V.  GoodaU,  8  Call  44. 

B.  Indemnifying  Bond.  —  According  to  statute,  the 
officer  may,  before  levy  of  an  execution,  demand  of 
the  creditor  an  indemnifying  bond,  where  any 
doubt  arises  as  to  the  right  to  levy.  This  bond  is 
conditioned  to  indemnify  the  officer  or  any  claimant 
against  all  damages  which  may  be  sustained  by 
reason  of  the  levy,  and  also  to  warrant  and  defend 
to  any  purchaser  of  the  property  such  estate  as  is 
sold.    Davis  V.  Davis,  2  Gratt  888;  Dabney  v.  Catlett 

12  Leigh  888;  Aylettv.  Roane,  1  Gratt  284:  Hewlett 
▼.  Chamberlayne,  1  Wash.  807;  McClunn  v.  Steel.  2 
Va.  Cas.  250;  Johnstons  v.  Meriwether,  8  Call  628; 
<7rawf ord  v.  Jarre tt  2  Leigh  080;  Stone  v.  Pointer,  6 
Mnnf.  290. 

P.  For  Non-Payment— A  county  creditor  provided 
for  in  the  levy  of  an  execution,  is  not  bound  to  apply 
to  the  sheriff  or  his  deputies  for  payment,  before  he 
proceeds  to  enforce  payment  of  his  debt  by  the 
sheriff  and  his  sureties.  But  when  the  plaintiff  in 
execution  does  not  reside  in  the  same  county,  with 
tlie  sheriff,  there  must  be  a  demand  of  payment 
before  an  action  can  be  maintained  on  the  sheriff's 
official  bond.  Ballard  v.  Thomas,  19  Gratt  14; 
Orandstaff  V.  Ridgely,  80  Gratt  1;  Tyree  v.  Donnally, 
9  Oratt  04. 

It  seems  that  since  the  attorney  at  law,  who  prose- 
cutes a  suit  and  obtains  judgment  has  full  power  to 
receive  the  money  recovered  when  levied  by  execu- 
tion, a  demand  made  by  him  of  the  sheriff  by  whom 
it  is  levied,  is  sufficient  to  authorize  a  motion  against 
such  sheriff  for  non-payment  Wilson  v.  Stokes,  4 
Mtinf.  455. 

XI.  5UPPLBnBNTARY  PROCBBDINa3. 

A.  By  5t«tute.— The  power  given  by  section  4, 
chapter  218  of  the  Acts  of  1872-8,  to  the  commissioner 
to  attach  a  defendant  who  refuses  to  answer  the 
interrogatories  propounded  to  him  as  provided 
therein.  Is  constitutional.  And  the  act  authorizing 
courts  to  appoint  commissioners  in  chancery  is  con- 
stitutional.   Lewis  V.  Rosier,  19  W.  Va.  01. 


B.  Order   for  Payment  or  Delivery  of  Property.— 

Under  the  fifth  section  of  chapter  141  of  the  Code  a 
commissioner  may  in  the  manner  prescribed  by 
that  section  compel  the  debtor  to  convey  his  real 
estate  lying  out  of  this  state  to  satisfy  the  creditor's 
judgment:  but  he  is  not  authorized  to  compel  the 
debtor  to  execute  an  assignment  of  his  chose  in  ac- 
tion for  such  purpose.  Spang  v.  Robinson,  24  W.  Va. 
827. 

C.  Writ  of  Capiat  Pro  Fine.— The  common-law  writ 
of  capto«i7ro>In«  is  unrepealed,  and  may  be  used  by 
the  Commonwealth.  Where  there  is  a  Judgment  in 
favour  of  the  Commonwealth  for  a  line  and  costs  of 
prosecution,  the  writ  may  issue  for  the  fine  and  the 
costs;  but  where  the  judgment  is  for  the  costs  with- 
out a  line,  the  writ  is  not  a  proper  process  to  enforce 
the  judgment  Where  a  party  is  imprisoned  upon  a 
eaifia$pro  Jlne  for  a  fine  and  costs,  he  can  only  obtain 
his  discharge  from  imprisonment  by  paying  the  fine 
and  costs.    Commonwealth  v.  Webster,  8  Gratt  708. 

XU.  BXBCUnON  AGAINST  THB  PERSON. 

A.  Priorttles.— Several  creditors  recover  judgments 
against  N.,  and  sue  out  writs  of  ca.  sa,  upon  which  he 
is  taken  and  charged  In  execution;  then  F.  recovers 
judgment  against  the  same  debtor,  and  svieBont  eUoit 
on  which  his  lands  are  extended,  and  a  moiety  deliv- 
ered to  F.,  and  then  the  debtor  is  regularly  dis- 
charged from  custody  under  the  writs  of  ea,  »a.  as  an 
insolvent  debtor,  putting  into  his  schedule  the  whole 
of  lands  which  had  been  extended  under  F*s  eUgit. 
ffOd,  the  lien  of  the  writs  of  ea,  aa.  executed,  given 
by  the  statute,  1  Rev.  Code,  ch.  184,  f  10,  does  not 
overreach  and  avoid  the  extent  under  F*s  eUgft. 
Foreman  V.  Loyd,  2  Leigh  284,  overruUna  Jackson  v. 
Heiskell.  1  Leigh  267. 

Where  after  the  rendition  of  the  judgment  but 
before  the  ca.  »a.  was  executed,  mortgages  were 
executed  by  the  debtor  to  secure  debts  toother  cred- 
itors, it  is  held  that  the  judgment  lien  was  destroyed 
by  the  actual  service  of  the  ea,  «a.,  and  the  mortgagees 
were  entitled  to  precedence.  Rogers  v.  Marshall,  4 
Leigh  42K. 

On  a  judgment  against  several,  the  service  of  a 
ea.  §a.  on  one,  and  the  execution  and  forfeiture  of 
a  forthcoming  bond  by  him,  does  not  extinguish 
the  lien  of  the  judgment  upon  the  land  of  the  others. 
Leake  v.  Ferguson,  2  Gratt  419. 

B.  Title  to  Property.— Upon  the  taking  of  the  insol- 
vent debtor's  oath,  the  land  of  the  insolvent  vests 
in  the  sheriff  of  the  county  where  the  land  lies, 
without  any  deed  from  the  insolvent;  and  a  deed 
from  him  attempting  to  convey  it  to  the  sheriff  of 
another  county  is  Inoperative.  Ruffners  v.  Lewis, 
7  Leigh  720:  Syrus  v.  Allison,  2  Rob.  200. 

An  endorsement  of  the  name  of  the  sheriff  on  the 
bond  before  action  brought,  is  a  sufficient  assignment 
thereof;  and  the  action  may  be  maintained  by  the 
creditor  as  assignee,  without  writing  out  the  assign- 
ment; or  the  assignment  may  be  written  out  in  the 
progress  of  th  e  trial  after  the  j  ury  is  sworn.  McGuire 
V.  Pierce,  9  Gratt  107. 

C.  Alias  and  Pluries  Executions.— If  a  debtor  be 
arrested  on  a  ca.  «a.  and  discharged  by  order  of  the 
creditor  or  his  agent  no  other  execution  can  be  had 
on  the  same  judgment  or  decree.  But  if  a  debtor  in 
custody  under  a  ca.  sa.  be  permitted  to  escape,  the 
creditor  is  entitled  to  another  execution  against  the 
debtor  as  well  as  to  an  action  against  the  sheriff  for 
the  escape.  Windrum  v.  Parker,  2  Leigh  801 ;  Noyes 
V.  Cooper,  5  Leigh  180;  Fawkes  v.  Davison,  8  Leigh 
554. 
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A  writ  which  purports  to  be  a  pluriet  capias,  but 
which  is  without  date,  and  is  not  attested  by  the 
clerk,  is  wholly  null  and  void  as  process.  Hickam  v. 
Larkey.  6  Gratt.  210. 

D.  Prison  Pee*.— If  a  debtor  be  able  to  pay  his  own 
prison  fees,  the  jailor  cannot  demand  them  of  the 
creditor.  And  the  presumption  is,  that  the  debtor  is 
able  to  pay  them,  until  the  contrary  be  shown  by  the 
jailor.    Rose  y.  Shore,  1  Call  MO. 

Under  the  act  of  12th  February.  1823,  ch.  80,  fi  2  and 
8,  concerning  jailors,  a  written  notice  of  the  imprison- 
ment of  the  debtor  is  necessary  from  the  jailor  to  the 
creditor,  his  asrent  or  attorney,  to  enable  the  jailor 
to  recover  his  fees  for  supportlnsr  the  debtor  under 
the  creditor's  execution.  The  knowledsre  by  the 
creditor,  that  his  debtor  is  in  jail  under  his  execu- 
tion, will  not  dispense  with  the  written  notice. 
Sixty  days  (after  the  notice)  must  expire  before  the 
jailor's  riffht,  to  move  for  his  fees,  accrues;  and  he 
cannot  recover  for  fees  due  prior  to  his  notice. 
Zimmerman  v.  Buzzard,  2  Va.  Cas.  406. 

The  creditor  of  an  intolverU  prisoner,  who  has  the 
liberty  of  the  rules,  is  bound  to  ffive  security  for  the 
prison  fees;  but  the  sheriff  cannot  legally  dlscharsre 
him,  unless  he  be  actually  ifuolvent,  and,  beinsr  so, 
the  plaintiff  having  notice  thereof,  refused  to  pay 
his  fees,  or  to  give  bond  for  the  payment  thereof. 
Meredith  v.  Duval.  1  Munf.  70. 

B.  Return.— An  execution  ag'ainst  the  person,  and 
the  officer's  return  thereof,  thousrh  sued  by  an  officer 
other  than  the  officer  to  whom  it  was  directed,  will 
not  for  that  reason  be  quashed.  Purcell  v.  Richard- 
son. 4  H.  &  M.  404;  Turner  v.  Harris,  1  Rob.  475. 

A  capias  ad  retpondendum  is  made  returnable  to  the 
next  term  generally,  instead  of  the  first  day  of  the 
term  as  the  statute  requires;  the  writ  is  executed 
before  the  term  and  returned  to  the  first  day:  an 
office  judgment  is  entered  at  rules;  at  the  ensuing 
term,  defendant  moves  to  quash  the  writ  and  all  the 
proceedings  on  it  at  rules,  on  the  ground  that  the 
writ  being  returnable  to  term  generally,  was  void; 
and  the  court  overrules  the  motion.  Held,  the 
motion  was  rightly  overruled.  Hare  v.  Niblo,  4 
Leigh  860. 

P.  DUcharffe  from  Custody. 

By  Payment.— It  seems  that  where  a  capUu  ad 
satisfaciendum  is  executed  at  any  time  before  the 
return-day  thereof,  the  sheriff  may  receive  property 
tendered  by  the  debtor,  in  discharge  of  his  body  out 
of  custody,  and  appoint  a  day  of  sale  posterior  to  the 
return-day:  and  that  a  bond  for  the  forthcoming  of 
such  property  is  good  in  law,  though  dated  after 
such  return-day.    Dlx  v.  Evans,  8  Munf.  806. 

Where  a  party  imprisoned  upon  a  capias  pro  fine 
for  a  fine  and  costs,  he  can  only  obtain  his  discharge 
from  imprisonment  by  paying  the  fine  and  costs. 
Com.  V.  Webster,  8  Gratt  702. 

By  Onth  of  Insolvency.— A  county  court,  or  Jus- 
tices of  peace  in  the  country,  to  whom  a  debtor  in 
execution  applies  to  have  the  oath  of  insolvency  ad- 
ministered to  him,  and  to  be  thereupon  discharged, 
have  no  discretion  to  administer  or  refuse  to  admin- 
ister the  oath,  but  are  bound  to  administer  it, 
though  they  may  be  of  opinion  that  the  debtor  has 
effects  not  put  into  his  schedule  to  be  surrendered 
which  he  fraudulently  conceals.  Harrison  v.  £m- 
merson,  2  Leigh  704  ;  Shirley  v.  Long,  0  Rand.  737. 

By  Prison-Bounds  Bonds.— Upon  a  writ  of  ca.  sa» 
sued  out  for  debt,  the  debtor  is  taken  in  execution 
by  the  sheriff,  who  permits  him  to  go  at  large,  upon 
his  giving  a  bond  to  the  sheriff  with  condition  that 
he  will  surrender  himself  into  custody  under  the  pro- 


cess, on  a  day  certain,  the  debtor  does  ToluataiilT 
surrender  himself  into  the  custody  of  the  ilienS 
upon  the  process,  accordingly  :  and,  then,  wiibiaE 
to  have  the  benefit  of  the  prison  rules,  gives  a  prison- 
bounds  bond  with  sureties.  HeiA,  the  debtor  ivai 
legally  in  custody  of  the  sheriff  at  the  time  tte 
prison-bounds  bond  was  given,  and  so  this  bond  b 
good  and  binding  on  the  sureties.  C^rthne  v. 
Clarke,  5  Leigh  208. 

If  the  prisoner  depart  from  the  rales  by  an  iUcfai 
discharge  from  the  sheriff,  the  creditor.  haTincaB 
assignment  of  the  bond  has  his  election  to  briar 
suit  upon  it,  or  to  sue  the  sheriff.  Meredith  r 
Duval,  1  Munf.  70. 

There  is  a  Joint  judgment  and  execution  acaisst 
two,  who  have  been  arrested  and  commltied  to 
prison.  They  may  jointly  execute  a  prisioii-boudi 
bond.    McGuire  v.  Pierce,  0  Gratt  107. 

By  Injunction.— If  a  debtor  In  execntion  obtzis 
an  injunction,  the  sheriff  is  bound  to  dlscharic  kia 
from  custody.    Ross  v.  Poythress.  l  Wash.  188. 
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*Danville  Bank  v.  Waddili. 
March  Term,  1870.  Richmond. 


I.  Limitations— "Stay  Law.'**— In  an  action  of  smuiv- 

sU,  on  the  plea  of  the  statute  of  Umitattoos*  tte 
time  from  the  2d  of  March  1866,  to  the  1st  of  Jamaiy 
1800,  is  to  be  left  out  of  the  computation. 

II.  Same— instructions— Exception  to.— Tto  an  adtgaof 
assumpsit  there  is  a  plea  of  payment  and  of  tke 
statute  of  limitations.  On  the  trial  the  lAalatf 
asks  the  court  to  instruct  the  jury  that  in  patriae 
upon  the  plea  of  the  statute  they  must  leave  oat  of 
the  computation  of  time  all  the  period  extcndlac 
from  the  2d  of  March  1800  to  January  Isc  ISflBi  TV 
court  refuses  to  give  the  instruction,  and  plainiifi 
excepts.  The  jury  find  a  general  verdict  for  the 
defendant,  and  there  is  judgment  aooordiactr- 
Hsld: 

I.  Same— Same— Brroi^-NewTrtaLt— That  the  appel- 
late court  will  reverse  the  judgment  for  the 
in  refusing  the  instruction,  and  send  the 
back  for  a  new  trial. 

a.  5ame— Same— 3ame— Same- When  A^ 
This  will  always  be  done,  unless  the  appellate 
court  can  see  from  the  whole  record,  that  even 
under  correct  instructions  a  different  verdict 
could  not  have  been  rightfully  found,  or  onless  it 
is  able  to  see  that  the  erroneous  ruling  of  the 
trying  court  could  not  have  influenced  the  w- 
diet  The  onus  is  upon  the  appellee  to  show  ihJa 
and  where  there  are  distinct  issues  a  fescnl 
verdict  is  not  sufficient  in  general  to  show  It. 

This  was  an  action  of  assumpsit  in  tht 
circuit  court  of  the  town  of  DaoTille, 
broug-ht  in  March  1872  by  the  Danville  Bank 
ag'ainst  Pleasant  Waddili.  The  dedaratioa 
contained  the  common   counts,    and   also  a 

^Limitations— 5tay  Law.— As  to  the  effect  of  tdit 
suspension  of  the  running  of  the  statute  of  limita- 
tions, see  Connecticut,  etc.,  Co.  v.  Duersoo.  9  €rraXL 
030,  citing  the  principal  case,  and  also,  Jotmstoa  r 
Gill,  27  Qratt  587.  The  principal  case  is  asain  cStti 
in  Justis  V.  English.  80  Qratt  87&  See  fnrtlier.  Mv- 
rison  V.  Householder.  79  Va.  OSS:  4  Min.  Inst.  (Sd  Bd3 
567:  Barton's  Law  Pr.  (2d  Ed.)  7B. 

tinstructlons.-  See  monographic  note  to  IKTomackv. 
Circle.  29  Qratt  192.  on  "Instructions  Generally." 
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ipecial  count,  in  which  it  was  alleg-ed  that 
in  April  1865  the  Danville  Bank  delivered 
to  Waddill  $4,865  in  gold,  to  be  by  him  kept 
ind  to   be   delivered   to  the  plaintiff  when 

demanded. 
149        *The  defendant  appeared   and  filed 
the  pleas  of  payment,  and  the  statute 
)f  limitations ;  on  which   issues  were  made 
sp. 

On  the  trial  of  th»  cause  the  plaintiff 
moved  the  court  to  instruct  the  jury  as  fol- 
lows: 

Evidence  having  been  introduced  before 
:he  jury  at  the  trial  of  this  cause,  tending 
to  show  that  the  right  of  action  set  forth 
md  relied  on  in  the  plaintiff's  declaration, 
irst  accrued  on  the  30th  of  May  1865,  on 
notion  of  the  plaintiff  by  counsel  the  court 
instructs  the  jury  that  in  passing  upon  the 
issue  raised  in  the  cause  by  the  plea  of  the 
statute  of  limitations  pleaded  by  the  defend- 
int,  they  shall  leave  out  of  the  computation 
)f  time  all  the  period  extending  from  the 
5d  of  March  1866  to  the  1st  of  January  1869. 
3nt  the  court  refused  to  give  the  instruc- 
;ion. 

The  jury  found  a  verdict  in  the  following 
rords:  **We  the  jury  find  a  verdict  for  the 
lef endant. ' '  The  plaintiff  thereupon  moved 
he  court  to  set  aside  the  verdict  and  grant 
i  new  trial;  but  the  court  overruled  the 
notion,  and  rendered  a  judgment  in  favor 
)f  the  defendant ;  and  the  plaintiff  excepted. 
The  exception  contains  the  instruction  asked 
>y  the  plaintiff  and  refused  by  the  court, 
IS  above  stated.  On  the  application  of  the 
ilaintiff  this   court   awarded  a  supersedeas. 

E.  Barksdale,  Flonmoy  and  Dabney,  for 
he  appellant. 

Oold  A  Carrington,  for  the  appellee. 

Staples  J.  In  an  action  of  assumpsit 
irought  in  the  circuit  court  of  Pittsylvania 
\j  the  Danville  Bank  against  Waddill,  the 
Bsnes  were  made  up  on  the  pleas  of  non 
assumpsit,  and  the  statute  of  limita- 
^50  tions.  On  *the  trial  the  plaintiff 
asked  the  court  to  instruct  the  jury, 
'that  in  passing  upon  the  issue  raised  by 
he  statute  of  limitations,  they  shall  leave 
itt  of  the  computation  of  time  all  the  period 
xtending  from  the  2d  March  1866  to  the 
st  day  of  January  1869.  * '  The  court  refused 
>  izive  this  instruction ;  and  the  plaintiff 
xcepted.  Thereupon  the  jury  rendered 
heir  verdict  in  the  following  words:  **We 
he  jury  find  a  verdict  for  the  defendant;" 
rhich  verdict  the  plaintiff  moved  the  court 
o  set  aside,  and  grant  it  a  new  trial:  but 
he  motion  was  overruled;  and  the  plaintiff 
gain  excepted. 

There  is  no  doubt  but  that  the  court  erred 
d  refusing  to  give  the  plaintiff's  instruc- 
lon.  Indeed,  this  is  not  seriously  contro- 
erted  by  the  counsel  for  the  defendant. 
*he  only  question,  then,  we  have  to  con- 
ider  is,  whether  a  new  trial  is  to  be 
ranted.  The  rule  almost  universally  rec- 
gnized  is,  that  a  misdirection  of  the  trying 
curt  is  always  a  ground  of  reversal,  unless 
t  can  be  plainly   seen   from   the  bill  of  ex- 


ceptions that  the  error  did  not  and  could 
not  affect  the  verdict.  Kincheloe  v.  Trace- 
wells,  11  Gratt.  587 ;  Noyes  v.  Shepherd,  30 
Maine  R.  173;  Graham  and  Waterman  on 
New  Trials,  869. 

In  Wiley  et  als.  v.  Givens,  6  Gratt.  277, 
285,  this  court  went  much  farther.  In  that 
case,  an  erroneous  instruction  having  been 
given  in  the  court  below,  it  was  argued 
that  this  court  ought  not  to  reverse  on  that 
ground,  if  upon  the  whole  record  it  appeared 
that  the  judgment  was  substantially  cor- 
rect. But  it  was  held,  that  the  appellate 
court  could  look  no  farther  than  to  the  pro- 
priety of  the  instruction  given ;  and  if  it 
was  erroneous,  the  judgment  would  be  re- 
versed and  a  new  trial  granted.  That  de- 
cision was  followed   by  this  court   in  Rea's 

adm'x  V.  Trotter,  26  Gratt.  585. 
451      Whatever  *may  be  said  of  the  ruling 

in  these  two  cases,  it  will  not  be  dis- 
puted, that  whenever  an  erroneous  instruc- 
tion is  given,  or  what  is  the  same  thing,  a 
correct  one  refused,  the  judgment  will  be 
reversed,  unless  the  appellate  court  can  see 
from  the  whole  record,  that  even  under  cor- 
rect instructions  a  different  verdict  could 
not  have  been  rightly  found,  or  unless  it  is 
able  to  perceive  that  the  erroneous  ruling 
of  the  trying  court  could  not  have  influenced 
the  jury. 

The  learned  counsel  maintains,  that  such 
was  the  case  here,  as  is  proved  by  a  gen- 
eral verdict  for  the  defendant;  that  such  a 
verdict  is  responsive  to  both  issues;  that  the 
jury  would  have  found  a  verdict  for  the  de- 
fendant, even  if  the  court  had  given  the 
instruction;  for  they  have  found  for  the 
defendant  upon  the  plea  of  non  assumpsit 
as  well  as  upon  the  plea  of  the  statute  of 
limitations:  and  so,  with  or  without  the 
instruction,  the  result  would  have  been  the 
same. 

The  defect  in  this  argument  is,  in  assum- 
ing that  a  general  verdict  is  necessarily  a 
finding  upon  all  the  issues  in  favor  of  the 
party  for  whom  it  is  rendered.  It  is  cer- 
tainly more  regular  in  practice,  and  in 
some  cases  it  is  essential,  that  the  finding 
shall  respond  to  all  the  issues.  The  cases 
of  Kite's  heirs  v.  Wilson,  2  Hen.  &  Mut^. 
268;  Jones'  ex'or  v.  Henderson,  4  Munf. 
492,  furnish  illustrations  of  this  rule.  In 
the  latter  case  issues  were  joined  on  the 
'*pleas  of  payment  and  fully  administered :" 
the  jury  found  for  the  defendant,  **he  hav- 
ing fully  administered,"  &c.  A  judgment 
on  this  verdict  was  reversed  by  this  court, 
on  the  ground  that  the  issue  on  the  plea  of 
payment  had  not  been  tried.  The  reasons 
upon  which  this  decision  was  based  are  too 
obvious  to  require  comment. 

On  the   other   hand   cases   often    occur   in 

which  the  finding  of  one  issue  is  deci- 

452    sive   of    the    case,    and    renders    *a 

consideration    of   the    others     wholly 

unnecessary  or  immaterial.     In   French    v. 

Hanchett,  12  Pick.  R.    15,   and   Inhabitants 

of  Sutton  V.    Inhabitants  of  Dana,  1  Mete. 

R.  383,  may  be  found   illustrations   of  this 

I  principle. 
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In  1  Rob.  Prac.  365,  (old  ed. )    it   is   said, 
where  there  are  several  issues,  and  the  iury 
is  of  opinion  that   the   defendant  ought   to 
succeed  upon  any  one  of  them,  it  is  common 
to  find  a  general  verdict  in  his  favor.     This 
observation  is  in  accord  with  the  experience 
of  any  lawyer  familiar  with  the  practice  in 
the  inferior  courts  of   the   state.     Can   we 
affirm   that    the    jury   did   not   pursue   this 
course  in  the  case  before  us.    Is  it  not  to  be 
inferred  they  did  pursue  it.     They  had  been 
told  in  effect  by  the  court,  that  the  claim  of 
the  plaintiff  was  barred  by  limitation ;  why 
should  they  give  themselves  the   trouble  to 
consider   it   upQn    its   merits.     One   of   the 
issues  was  of  easy   solution  under  the   in- 
struction of  the  court;  the  other  depended 
upon  difficult  questions  of  evidence,  conflict- 
ing testimony   requiring  careful   examina- 
tion.    Is  it  not  more   reasonable  to  suppose 
that  the  verdict  was   based  upon  the  law  as 
expounded    by   the   court,    rather  than  the 
troublesome  controverted   question  of  fact. 
We  cannot    assert  that   this   was  done:  we 
cannot  assert  that  it  was  not  done.     In  this 
state  of  uncertainty,  a  reversal  is  the  inev- 
itable  result  of  the   misdirection.      Where 
the  chances  are  equal,  that  the   verdict  re- 
sulted from  the   error   of  the  judge,  a  new 
trial  will  be  granted.     3  Graham  &   Water- 
man  on    New   Trials,    872.     In    Wardell  v. 
Hughes,  3  Wend.  R.  418,   Marcy  J.    in  com- 
menting   upon   a    somewhat   similar  case, 
said :  If  the  verdict  was  found  on  the   first 
ground  it  ought  to  be  set  aside  for  the  mis- 
direction   of   the   judge;    if  on    the    latter 
ground,  the  evidence  being  of  such  a  char- 
acter, it  might  be  regarded  as  insuffi- 
463    cient  to  show   the  assent  of  *More,  it 
should    not   be   disturbed.     Inasmuch 
therefore  as  the  verdict   may  have  resulted 
from   the  misdirection   of  the   judge — and  I 
think  that  there  is  an   equal  chance  that  it 
did— a  new  trial  ought  to  be  granted. 

The  result  of  all  the  authorities  and  of  the 
reasoning  on  the  subject  is,  that  the  onus 
is  upon  the  party  in  whose  favor  the  error 
was  committed.  The  onus  is  upon  him 
clearly  to  show  that  the  error  did  not  and 
could  not  affect  the  merits. 

If  the  matter  be  doubtful,  ifthe  pleadings 
point  to  two  distinct  propositions,  and  the 
verdict  may  be  referred  to  either,  without 
indicating  which,  unless  indeed  the  court 
is  able  clearly  to  perceive  that  the  finding 
would  have  been  the  same  without  the  in- 
struction, the  judgment  will  be  reversed 
and  a  new  trial  granted. 

The  learned  counsel  for  the  defendant  has 
depicted  in  strong  language  the  injustice 
which  he  supposes  may  result  to  the  defend- 
ant without  any  means  of  redress.  He  in- 
sists, that  in  this  case,  the  defendant, 
being  successful,  could  take  no  bill  of  ex- 
ceptions; he  must  necessarily  accept  the 
verdict  as  the  jury  renders  it.  It  is  suffi- 
cient to  say,  that  a  party,  in  whose  favor  an 
instruction  is  given  or  refused  is  fully  ap- 
prised by  the  exception  taken,  that  the 
ruling  may  be  the  subject  of  review  by  an 
appellate  court.  If  he  means  to  rely  upon 
the  fact  that  the  misdirection  did  not  affect 


the  finding  of  the  jury,  he  most  take  tatt 
that  the  record  so  shows  beyond  all  ooistn>^ 
versy.  He  has  only  to  ask  that  the  verdki 
may  be  so  extended  as  to  cover  in  onais- 
takable  terms  all  the  issues,  or  so  many  of 
them  as  are  sufficient  to  show  the  gioaodi 
upon  which  the  jury  proceeded.  If  be  fails 
in  this,  he  cannot  justly  complain  that  aa 
error  occasioned  by  himself  leads  to  a  re- 
versal of  his  judgment. 
454  *For  these  reasons  the  jodgxaent  d 
the  circuit  court  is  reversed*  and  the 
case  remanded  for  a  new  trial;  upon  wfakh 
the  circuit  court  is  to  give  the  instmctiaa 
if  again  asked  for. 

Moncure  P.    and    Anderson  J.   ocmcomd 
in  the  opinion  of  Staples  J. 

Christian  J.  dissented. 
Judgment  reversed. 


455        *Norfolk  &  Petersburg  R.  R.Co.v. 

Ormsby.* 

March  Term,  1876.  Rictamood. 
[17  Am.  Ry.  Bep.  ttl.] 

I.  Negllgeiice— Ordinary C«re.t~T]ie  terms nedifcsoe 

and  ordinary  care  are  correlative  terms.  (Mi- 
nary  care  depends  on  the  circamstanccs  of  tie 
particular  case,  and  is  such  care  as  a  pcnoa  <tf 
ordinary  prudence  under  theclrconistanoes 
have  exercised. 
a.  Same— Railroads  on  City  Streets— l^fwy 
dren.  $— A  railroad  company  ranninff  its  can 
through  a  populous  street  of  a  city,  on  which  SMsy 
children  live,  must  omit  nothlns*  which  can  be  dsM 
hy  the  company  and  its  affents  to  preveat  i&jniyfii 
children  on  the  street. 

3.  Contributory  NegUffenoe  of  CUIdrsa.— A  child  t«» 
years  and  ten  months  old  cannot  be  callable  of  ohi- 
tributory  nesrliffence,  so  as  to  relieve  a  xaSroaA 
company  from  liability  for  its  own  nefflicenoe. 

4.  Same  —  Inpnted    Negllseaoe    of 


*Por  monoffmphlc  note  on 

tNegligence— Ordinary  Care.— In  Bertha  Zinc  Oa  v- 
Martin,  98  Va.  805. 22  S.  £.  Rep.  800,  Junss  BacmAJuaL 
dellverinff  the  opinion  said :  *'  'Ordinary  care  * 
upon  the  circumstances  of  the  particular 
is  such  care  as  a  person  of  ordinary  pmdenoe, ' 
all  the  circumstances,  would  have  ezepciaed.' 
was  the  doctrine  laid  down  by  this  oonrt  in  the  a 
of  the  Norfolk  A  Petenburr  R.  R.  Co.  v.  Ormrtv. 
Gratt  456,  and  which  has  been  reiterated  in 
quent  cases  as  late  as  the  case  of  Richlanda  DroaOa 
y.  Elkins,  90  Va.  249,  261, 17  S.  B.  Repw  800.** 

In  West  Virffinia,  see  Fowler  t.  B.  A  d  R.  Ool.  m  W. 
Va.  588,  ciUnfir  the  principal  case  with  appnrral;  tf 
Am.  &  En?.  Enc.  Law  88  ^  s€Q. 

(Railroads  on  City  Streets.— In  K.  A  W.  R.  Oa  i; 
Bursre,  84  Va.  68,  4  S.  E.  Rep.  21,  it  was  held  that  a 
railroad  company  running  its  trains  on  city 
must  use  greater  care  thain  in  less  frequented 
ties,  and  any  neglect  of  precautions  proper  in 
case,  constitutes  negligence,  citinir  the 
case;  also,  B.  &  O.  R.  Ck>.  v.  McKenaie,  81  Va.  TL  waM 
Petersburg  R.  Ck>.>.  Hite,  81  Va.  7V7.  The  ptlftdM 
case  is  also  cited  in  Va.  Mid.  R.  Co.  v.  Wliite.  01  f^ 
608,  5  S.  £.  Rep.  578. 

SContribntory  Negllgsoos  of  Chi 
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rence  of  the  parent  or  flruardian  of  an  infant  child 
injured  b^'  a  railroad  car,  cannot  constitute  con- 
tributory neffllffence  on  the  part  of  the  child,  so  as 
to  exonerate  the  company.  Lynch  v.  Nurden,  41 
EnfT.  C.  L.  R.  422,  approved;  HaUUHd  y.  Roper,  21 
Wend.  R.  615,  disapproved. 
S.  ETldenoe  of  Injuries.— In  an  action  for  injuries 
involvlnir  the  loss  of  an  arm.  plaintiff  may  intro- 
duce evidence  to  show  what  must  be  the  effect  of 
his  injuries  in  disqualifyiuff  him  from  pursuits 
requirinc  two  hands. 

This  was  an  action  of  trespass  on  the 
case  in  the  corporation  court  of  Norfolk, 
broug'ht  in  December  1869,  hy  Charles 
Ormsbj«  an  infant,  by  his  next  friend, 
against  the  Norfolk  and  Petersburg  Rail- 
road Company.     The  declaration  set  out : 

For  that  whereas  the  defendants  before 
and  at  the  time  of  the  committing-  of  the 
grievances  hereinafter  mentioned,  to-wit, 
on  the  30th  day  of  August,  in  the  year  1869, 
were  the  owners  of  a  certain  railroad, 
466  to- wit,  *of  a  railroad  from  the  said 
city  of  Norfolk,  which  connects  with 
the  Southside  railroad,  at  or  near  the  city 
of  Petersburg,  and  of  a  certain  engine  and 
cars,  then  under  the  care  and  management 
of  certain  servants  of  the  said  defendants; 
nevertheless  the  said  defendants,  by  their 
said  servants,  so  carelessly,  negligently  and 
improperly  behaved  and  conducted  them- 
selves in  and  about  the  management,  con- 
trol, and  direction  of  the  said  engine  and 
cars,  that  the  same,  by  and  through  the 
default,  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  servants  of  the 
■aid  defendants,  then  with  great  force  and 
violence  were  driven  and  struck  against  the 
said  plaintiff,  by  means  whereof  the  right 
arm  of  the  plaintiff  was  so  fractured  and 
injured  that  it  became  necessary  to  ampu- 
tate the  same,  and  the  said  arm  was  there- 
upon amputated,  and  he  was  otherwise 
greatly  wounded,  bruised,  and  injured,  and 
so  remained  for  a  long  space  of  time ;  and 
also  by  means  of  the  premises  the  plaintiff 
was  so  maimed  as  to  be  disabled  for  the 
remainder  of  his  life.  To  the  damage  of 
the  said  plaintiff  of  $30,000. 

The  issue  was  made  upon  the  plea  of  *'not 
guilty;"  and  the  cause  came  on  to  be  tried 
at  the  May  term  of  the  court  1872,  when  the 
jury  found  a  verdict  in  favor  of  the  plain- 
tiff, and  assessed  his  damages  at  $B,000. 
The  defendant  thereupon  moved  the  court 
to  set  aside  the  verdict  and  grant  it  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence.     But 

Hgcnce  of  Parent.— Ah  sustaininsf  the  doctrine  of  the 
principai  case,  see  Roanoke  v.  Shuii,  97  Va.  426,  34  S. 
£.  Rep.  34;  N.  &  W.  R.  Co.  v.  Groseclose,  88  Va.  ?70, 13 
S.  W.  Rep.  454;  Trumbo  v.  City  Street-Car  Co.,  80  Va. 
78i,  17  S.  E.  Rep.  124:  Gunn  v.  OhioR.  R.  Co.,  42  W.  Va. 
928,  28  S.  E.  Rep.  549,  ali  citinsr  the  principai  case.  See 
also,  Dicken  v.  Liverpool,  etc.,  Co.,  41  W.  Va.  511,  28  S. 
E.  Rep.  582, 7  Am.  &  Ensr.  Bnc.  Law  (2d  Ed.)  405,  445. 

The  principal  case  is  afiraln  cited  in  the  foliowluff 
decisions:  R.  &  D.  R.  Co.  r.  Norment,  84  Va.  177,  4  S. 
E.  Rep.  211 ;  N.  &  W.  R.  Co.  v.  Harman,  83  Va.  564.  R  S. 
E.  Rep.  251:  Simmons  v.  McConnell.  86Va.498,  10  S. 
E.  Rep.  888;  Jones  v.  O.  D.  C.  M.,  82  Va.  148. 


the  court  overruled  the  motion,  and  rendered 
judgment  according  to  the  verdict.  To  this 
opinion  of  the  court  the  defendant  excepted ; 
and  the  court  certified  the  following  as  the 
facts  proved  upon  the  trial. 
That  on  the  morning  of  the  last  day  of 
August,    1869,    between    the  hours  of 

457  nine    and  ten  o'clock,  the  *agents  of 
the  defendant    carried    two   flat  cars 

loaded  with  lumber,  from  its  depot  in  the 
city  of  Norfolk  down  its  track  on  Widewater 
street,  in  the  said  city,  and  left  them  in 
front  of  McCullough's  lumber-yard,  on  said 
street,  to  be  unloaded,  and  one  other  flat  car 
loaded  with  lumber,  further  down  the  said 
street,  and  left  the  same  in  front  of  Murdock 
Howell's  lumber-yaid  on  said  street,  to  be 
unloaded ;  that  the  said  flat  cars  remained 
at  the  place  at  which  they  were  respectively 
left,  until  between  four  and  five  o'clock  in 
the  afternoon  of  that  day,  when  the  said 
agents  of  the  defendant  left  the  said  depot 
with  a  locomotive  and  five  box  cars  in  front 
of  it,  loaded  with  freight  for  the  Boston 
steamer,  the  purpose  being  to  carry  the 
said  box  cars  down  Widewater  street  to 
Town  Point,  near  the  foot  of  said  street,  to 
be  unloaded  and  to  gather  up  and  carry 
back  to  the  depot  the  three  flat  cars  that 
had  been  left  on  said  street  loaded  with 
lumber  during  the  forenoon.  When  the 
said  locomotive  and  box  cars  reached  Mc- 
CuUough's  lumber-yard,  the  two  flat  cars 
left  there  in  the  morning  having  been  un- 
loaded, were  coupled  on  the  said  train,  the 
said  agents  with  the  locomotive,  five  box 
cars  and  two  flat  cars,  then  proceeded  on  in 
the  direction  of  Murdock  Howell's  lumber 
yard,  on  said  street,  for  the  purpose  of 
coupling  on  to  the  flat  car  left  at  that  point 
in  the  forenoon,  to  be  unloaded.  That  on 
the  said  train  when  it  left  the  depot,  there 
were  G.  W.  Alsop,  the  engineer;  a  fireman, 
whose  name  was  not  given ;  J.  T.  Roberts, 
the  yard  master;  James  Pierce,  switchman, 
and  a  colored  train  hand  named  Smith 
Vass.  That  the  said  J.  T.  Roberts  was 
stationed  on  a  brake-wheel  two  feet  above 
the  top  of  the  fifth  box  car,  being  the  next 
one  to  the  flats,  and  the  said  Pierce  and  the 
said  Vass  were  stationed  on  the  foremost 
flat  car,  after  they  were  coupled  on  at 

458  *McCullough's    lumber     yard.      That 
while  the  train  moved  from  the  depot 

down  Widewater  street,  the  bell  on  the  en- 
gine was  rung  continually  by  the  fireman, 
until  the  train  reached  Market  Square,  a 
point  on  the  said  track  between  the  depot 
and  Howell's  lumber-yard,  and  at  that  point 
the  fireman  left  the  train,  by  the  permission 
of  the  engineer;  and  from  that  point  by  the 
engineer  until  the  train  reached  the  flat  car 
at  Howell's  lumber  yard.  That  when  the 
said  front  of  the  said  train  reached  the 
United  engine  house,  situated  on  said  street, 
at  a  point  about  two  hundred  and  twenty 
feet  from  the  flat  car  in  front  of  Murdock 
Howell's  lumber-yard,  it  was  moving  at  a 
rate  of  speed  between  two  and  three  miles 
an  hour.  That  about  that  point  a  signal 
was  given  to  the  engineer  by  the  yard  mas- 
ter, Roberts,    to    slacken   the    speed   of  the 
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train  in  order  to  couple  on  to  the  flat  car 
in  front  of  Howell's  lumber  yard,  which 
sifjrnal  was  heard  and  obeyed  by  the  en- 
gineer. That  at  the  time  the  movini?  train 
came  in  contact  with  the  stationary  flat  car, 
the  enf^ine  was  running  with  steam  from 
the  boiler  shut  off,  and  was  propelled  solely 
by  the  steam  in  the  dry  pipe,  the  train 
was  moving*  very  slowly ;  the  engineer  on 
the  train  used  all  the  appliances  known  to 
his  business,  to  make  the  train  move  as 
slow  as  possible  in  order  to  couple.  It  is 
not  possible  to  move  a  train  slower  than 
one  mile  per  hour,  it  is  very  difficult  to 
move  at  all  at  this  rate ;  ordinarily,  when 
using  every  appliance,  the  rate  is  one  and 
one-half  miles  per  hour;  that  during  the 
whole  time  that  the  said  train  was  moving 
from  the  depot  westward,  to  collect  the  flats 
left  on  the  track  in  the  forenoon,  the  engine 
bell  was  rung,  a  man  was  on  top  of  one  of 
the  box  cars,  and  two  men  on  the  flat  car  at 
the  extremity  of  the  train,  by  way  of 
460  lookout,  to  give  signals  *to  the  en- 
gineer in  charge  of  the  engine;  that 
the  man  on  the  box  car  blew  a  whistle  as 
he  deemed  necessary,  and  that  these  were 
the  precautions  usual  and  customary  when 
the  defendant  was  moving  a  train  on  said 
street.  That  the  said  James  Pierce  and 
Smith  Vass,  who  were  stationed  on  the 
front  flat  car  attached  to  the  moving  train, 
and  whose  business  it  was  to  couple  the 
stationary  flat  car  to  the  moving  train,  at- 
tempted to  effect  the  said  coupling,  but 
failed  to  do  so,  because  the  coupling  pin 
which  was  left  on  the  stationary  car  in  the 
forenoon  had  by  some  means  been  removed 
during  the  day.  That  the  said  Pierce,  when 
the  moving  train  was  within  two  cars  of, 
or  seventy-five  or  eighty  feet  of  the  station- 
ary flat  car,  discovered  that  the  coupling 
pin  had  been  removed,  and  jumped  from 
the  flat  car  on  which  he  was  standing,  and 
ran  back  to  the  engine  for  the  purpose  of 
getting  another.  That  it  had  been  cus- 
tomary to  leave  the  coupling  pins  on  the 
freight  cars,  which  were  detached  and  left 
on  the  track  to  be  loaded  or  unloaded.  That 
in  Portsmouth  the  coupling  pins  left  with  the 
cars  were  so  commonly  thrown  away  by 
mischievous  boys,  or  stolen  by  negroes, 
that  the  train  master  was  put  to  great  in- 
convenience, and  adopted  the  plan  of  at- 
taching them  permanently  to  the  cars.  That 
when  the  train  struck  the  stationary  car 
and  failed  to  make  a  coupling,  the  said  sta- 
tionary car  was  driven  back  on  the  track 
about  one-half  of  its  length,  its  whole  length 
being  from  twenty-seven  to  thirty  feet ;  and 
if  the  attempt  to  couple  had  been  successful, 
the  said  stationary  flat  car  would  have  been 
driven  back  not  more  than  three  feet.  That 
at  the  time  of  the  concussion  of  the  moving 
train  with  the  stationary  car,  the  said  sta- 
tionary car  had  been  discharged  of  about 
one-half  of  its  load  of  lumber ;  that  on 
460  the  day  on  which  the  *plaintiff  re- 
ceived his  injury,  some  time  between 
ten  o'clock  A.  M.  and  two  o'clock  P.  M., 
one  of  the  agents  of  the  defendant,  F.  M. 
Ironmonger,  whose  business   it   was   to  su- 


perintend the  railroad  track  on  Widewater 
street  and  attend  to  the  moving  of  the 
trains,  was  passing  along  said  street,  and 
saw  a  small  boy,  whom  he  supposed  to  be 
the  plaintiff,  in  rear  of  the  wheel  of  the 
said  stationary  fiat  car  in  front  of  Mr. 
Howell's  lumt>er-yard,  and  in  a  very  tton- 
gerous  position,  and  drove  him  away  from 
said  car  in  the  direction  of  the  residence 
of  Mrs.  Ormsby,  mother  of  the  plaintiff; 
that  Mrs.  Ormsby,  the  mother  of  the  plain- 
tiff, lived  in  a  tenement  on  Widcwaler 
street,  between  the  United  engine-booe 
and  the  fiat  car  standing  in  front  of  Mr. 
Howell's  lumber-yard,  bein^  atKmt  one 
hundred  and  eighty  feet  distant  from  tbe 
engine-house,  and  about  forty  feet  distant 
from  the  said  stationary  car;  that  on  tbe 
afternoon  of  the  last  day  of  August,  1860, 
about  three  and  a  half  o'clock,  she,  Mn. 
Ormsby,  being  sick  at  the  time,  havioc 
become  the  mother  of  an  infant  about  foor 
days  before,  and  her  husband  being  abMst 
from  home,  directed  the  servant  to  nasd 
her  children;  that  the  servant  took  tlwa 
into  the  kitchen;  that  when  the  senrast 
brought  in  the  dinner,  the  plaintiff  foik>«efi 
her ;  that  she  directed  the  servant  to  get  a 
basin  of  water  and  wash  the  plaintiff*! 
face;  that  the  plaintiff,  hearing  hereivc 
this  direction  to  the  servant,  ran  to  the  frost 
door,  which  opened  on  Widewater  street; 
that  there  were  two  lower  rooms  in  bcr 
house,  one  immediately  in  the  rear  of  the 
other,  that  the  front  room  was  occapied  bj 
her  as  a  grocery  and  the  rear  room  as  a 
sitting-room,  that  the  door  opening  npan 
Widewater  street  and  the  door  t>etween  the 
two  rooms  are   immediately    opposite  eadi 

other;  that  at  the  time  she  was  lyinf 
461     upon    a    lounge    in  the    back    *rooB, 

which  was  in  a  position  that  enabled 
her  to  command  a  view  of  the  front  door; 
that  while  the  plaintiff  was  standing  in  tbe 
front  door,  in  full  view  of  the  mother,  ibe 
directed  the  servant,  who  had  brought  the 
basin  of  water,  to  go  directly  and  brisf 
the  plaintiff ;  that  the  plaintiff,  hearingtiui 
direction  to  the  servant,  ran  out  upon  tbe 
street:  that  the  servant  went  immediately 
after  the  plaintiff,  going  out  of  the  t»ck 
door  and  through  a  lane  leading  to  Wid^ 
water  street ;  that  the  servant  was  gone  oat 
over  two  or  three  minutes,  and  when  sbe 
returned,  brought  the  plaintiff  in  her  amsi 
with  his  right  arm  mangled  and  hangiB(( 
by  his  side;  that  the  plaintiff  at  the  tise 
of  the  injury  was  two  years  and  ten  mootte 
old,  having  been  bom  in  the  month  of  Oc- 
tober, 1866. 

At  the  time  the  plaintiff  ran  out  the  front 
door  on  Widewater  street,  there  were  three 
persons  standing  in  front  of  the  United  esr 
gine-house  and  one  other  person  atandia^ 
in  front  of  a  house  three  or  four  doors  be> 
tween  Mrs.  Ormsby's  residence,  all  beisc 
on  the  north  side  of  the  said  railroad  tndr; 
that  the  last  named  person  was  about  sixty 
feet  from  the  said  stationary  car,  lookimr 
in  the  direction  of  the  moving  train  at  tke 
time  it  came  up  to  the  stationarr  car;  that 
the  plaintiff  was  not  seen  by  any  of 
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persons  or  by  any  of  the  defendant's  agents 
on  the  moving  train  until  the  flat  car  had 
been  put  in  motion  by  the  said  moving 
train,  which  was  moving  westwardly;  that 
tlien  the  witness  standing  west  of  the  said 
flat  car,  and  looking  eastwardly  in  the  di- 
rection of  the  moving  train,  saw  the  plain- 
tiff lying  about  six  feet  west  of  and  beyond 
tlie  said  flat  car,  with  his  arm  upon  the 
track  and  the  rest  of  his  body  on  the  north 
side  thereof,  looking  as  though  he  had 
stumbled  and  fallen    and  was  struggling  to 

get  up;  that  when  the  plaintiff  was 
4^62    first  seen  by  the  persons  ^standing  in 

front  of  the  United  engine-house,  he 
-was  being  carried  around  by  the  wheel  of 
the  flat  car,  which  had  been  put  in  motion 
t>y  the  moving  train,  and  he  was  not  seen 
by  any  of  the  agents  of  the  defendant  until 
he  had  been  taken  from  under  the  wheel 
and  was  being  carried  in  the  direction  of 
his  mother's  house  by  a  colored  woman; 
that  when  the  moving  train  came  in  contact 
-with  the  stationary  car  there  was  a  colored 
man  standing  on  the  said  car  engaged  in 
throwing  off  lumber,  and  the  said  colored 
man  was  not  in  the  employment  of  the  de- 
fendant. 

That  the  neighborhood  in  which  Mrs. 
Ormsby,  the  mother  of  the  plaintiff,  lived, 
on  Widcwater  street,  was  thickly  settled, 
and  there  were  a  great  many  children  living 
in  the  houses  on  both  sides  of  Widewater 
street  in  that  neighborhood;  that  the  plain- 
tiff's mother  had  a  nurse  employed,  whose 
duty  it  was  specially  to  attend  to  the  plain- 
tiflP,  and  his  said  mother  never  permitted 
him  to  go  on  the  street;  that  since  the 
injury  w^s  received  the  plaintiff  has  been 
very  troublesome,  has  complained  of  pain 
in  his  breast,  and  has  required  constant 
attention ;  that  after  the  injury  was  received, 
by  which  the  plaintiff's  right  arm  was 
mangled  and  nearlv  severed  from  his  body, 
it  became  necessary  to  amputate,  and  that 
it  was  amputated  and  removed  from  the 
socket  at  the  shoulder;  that  the  loss  of  the 
arm  is  injurious  to  the  plaintiff's  health, 
that  it  leaves  his  right  lung  more  or  less 
unprotected,  and  creates  a  predisposition  to 
sickness,  such  as  pneumonia,  pleurisy,  and 
other  pulmonary  complaints;  that  owing  to 
the  loss  of  the  arm,  the  plaintiff's  right  side 
Tvill  not  develop  as  well  as  his  left,  and  his 
g'eneral  health  will  be  affected;  that  he 
cannot  engage  in  manual  labor  requiring 
the  use  of  two  hands,  and  in  order  to  make 
a  livelihood  he  will  have  to  resort   to  some 

other  employment. 
4-63        *That  on   the   26th   January,    1867, 

the  select  and  common  councils  of  the 
city  of  Norfolk  adopted  an  ordinance  in  the 
-words  and  figures  following  to-wit:  **That 
the  Norfolk  and  Petersburg  Railroad  Com- 
pany be  and  they  are  hereby  authorised  and 
|2franted  the  right  and  privilege  to  enter 
upon  and  lay  the  track  of  their  road  in  any 
and  upon  such  of  the  streets  of  this  city  as 
the  directors  of  said  company  may  deem  fit, 
proper,  and  prescribe  for  their  use  and  pur- 
poses, either  in  the  loading  or  unloading  of 
cars,  as  well  as  the  transit  of  cars,  engines 


and  trains,  on  the  express  condition,  how- 
ever, that  the  speed  of  their  cars,  engines, 
or  trains  shall  not  within  the  limits  of  the 
city  exceed  a  rate  of  five  miles  per  hour." 

That  although  the  defendant  was  per- 
mitted by  the  said  ordinance  to  run  its  cars 
and  engines  through  the  streets  at  a  rate  of 
speed  not  exceeding  five  miles  an  hour,  the 
instructions  given  to  all  the  agents  and  em- 
ployees of  the  road  were  not  to  exceed  the 
rate  of  four  miles  an  hour,  and  always  to 
ring  the  bell  and  to  give  all  the  necessary 
and  proper  signals  above  mentioned, in  pass- 
ing through  the  said  street;  and  that  the 
witnesses  of  the  plaintiff,  one  of  whom  was 
sixty  feet,  and  the  others  about  one  hundred 
and  eighty  feet  from  the  stationary  car, 
watched  the  train  as  it  moved  down  the 
said  street,  and  did  not  hear  the  sound  of 
the  engine  bell,  and  did  not  see  or  hear  any 
signal  by  those  on  said  train.  And  these 
are  all  the  facts  proved. 

On  the  trial  of  the  cause  the  defendant 
excepted  to  various  opinions  and  rulings  of 
the  court.  The  first  was  to  the  refusal  of 
the  court  to  give  to  the  jury  certain  in- 
structions asked,  and  the  giving  one  of 
them   with    a   modification.    They    are   as 

follows : 
464  *Instruction  No.  1.  If  the  jury  be- 
lieve from  the  evidence,  that  the  de- 
fendants were  not  guilty  of  negligence,  but 
were  exercising  ordinary  care  in  the  man- 
agement of  their  engine  and  cars  at  the 
time  of  the  injury  complained  of  in  the 
plaintiff's  declaration,  they  must  find  for 
the  defendant. 

Instruction  No.  2.  If  the  nury  believe 
from  the  evidence,  that  the  plaintiff  at  the 
time  the  injury  complained  of  was  sustained, 
was  only  two  years  and  ten  months  of  age, 
and  was  permitted  by  his  parents  to  go  on 
the  railroad  track  of  the  defendant  on  Wide- 
water  street,  without  placing  him  under  the 
charge  of  some  one  capable  of  taking  care 
of  him  and  protecting  him  from  injury, 
then  the  said  parents  were  guilty  of  negli- 
gence and  a  want  of  proper  care  for  the 
child,  and  such  negligence  and  want  and 
proper  care  in  thus  permitting  the  plaintiff 
to  be  exposed  to  injury  on  the  said  railroad 
track,  furnishes  the  same  answer  to  an 
action  by  the  child  for  such  injury,  as  would 
the  negligence  or  other  fault  of  an  adult 
plaintiff;  and  if  the  jury  further  believe 
from  the  evidence,  that  the  injury  com- 
plained of  in  the  plaintiff's  declaration 
would  not  have  happened  but  for  such  neg- 
ligence and  want  of  proper  care  on  the  part 
of  the  parents,  then  they  must  find  for  the 
defendants. 

Instruction  No.  3.  If  the  jury  believe  from 
the  evidence,  that  the  plaintiff  at  the  time  of 
the  injury  complained  of  was  so  concealed 
either  behind  or   under   the  stationary  car 
as  not  to  be  visible  to  the  agents  of  the  de- 
I  fendant,  and  that   the  said   agents   of  the 
defendant  at   the  time   of  the  said  injury 
I  were  exercising  ordinary  care  and   watch - 
i  fulness,  and   the  said   engine   was  not  run- 
ning exceeding  the  rates  of  one  or  two 
,  466    *miles   per  hour,    then  there  was  not 
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such  negligence  on  the  part  of  the  de- 
fendants as  renders  them  liable  in  this 
action,  and  the  jury  will  therefore  find  for 
the  defendant. 

Instruction  No.  4.  The  defendants  to 
maintain  the  issue  on  their  part,  having 
introduced  evidence  tending  to  prove  that 
in  the  forenoon  of  the  day  on  which  the 
plaintiff  received  the  injury  complained  of, 
the  defendant  sent  a  flat  car  loaded  with 
lumber,  to  a  point  on  their  railroad  track 
on  Wide  water  street  opposite  the  lumber 
yard  of  Murdock  Howell,  for  the  purpose  of 
delivering  the  said  lumber  to  the  said 
Howell ;  that  in  the  afternoon  of  the  same 
day  the  defendants  sent  an  engine  with  a 
train  of  five  box  cars  and  three  flats,  (the 
box  cars  being  all  together  next  to  the  en- 
gine), from  the  depot  down  Widewater 
street  for  the  purpose  of  collecting  the  cars 
on  the  said  street  and  taking  them  out  to 
the  depot;  that  the  engine  was  pushing  the 
said  train  down  the  said  track;  that  one  of 
the  employees  of  the  defendants  was  sta- 
tioned upon  the  top  of  the  rearmost  box  car 
to  look  out  for  obstructions  upon  the  track, 
and,  if  any  such  obstructions  appeared,  to 
notify  the  engineer;  that  two  train  hands 
of  the  said  defendants  were  stationed  on 
the  rearmost  flat  car  of  the  moving  train 
for  the  purpose  of  coupling  on  to  stationary 
cars  along  the  track;  that  the  employee  of 
the  defendant  stationed  as  aforesaid  on  the 
top  of  the  rearmost  box  car,  when  the  mov- 
ing train  got  within  about  one  hundred  and 
eighty  feet  of  the  stationary  car  in  front  of 
Murdock  Howell's  lumber-yard,  gave  a  sig- 
nal to  the  engineer  to  slacken  his  speed  for 
the  purpose  of  coupling  with  the  said  car, 
which    was   obeyed    by    the  engineer,   and 

afterwards  gave  another  signal  when 
466     the  moving  train  had  approached  *very 

near  to  the  aforesaid  stationary  car, 
in  order  to  notify  the  engineer  to  run  still 
slower,  which  signal  was  also  obeyed  by 
the  engineer;  that  the  said  employee  so 
stationed  on  the  top  of  the  rearmost  box  car 
was  constantly  on  the  lookout  for  obstruc- 
tions upon  the  railroad  track;  that  he  saw 
none  except  the  stationary  car  aforesaid; 
that  the  train  at  a  distance  of  one  hundred 
and  eighty  feet  from  the  stationary  car  was 
running  between  two  and  three  miles  per 
hour;  that  at  the  time  the  moving  train 
struck  the  stationary  car  it  was  moving  as 
slowly  as  it  could  be  moved;'  that  when  the 
train  struck  the  stationary  car  the  shock  or 
concussion  was  not  greater  than  is  usually 
the  case;  that  the  force  with  which  the 
moving  train  came  against  the  stationary 
car  was  so  feeble  as  to  drive  the  stationary 
car  back  not  exceeding  ten  or  fifteen  feet; 
that  the  two  employees  of  the  defendants, 
whose  duty  it  was  to  make  a  coupling  with 
the  stationary  car,  failed  to  do  so  because 
some  one,  while  the  stationary  car  was 
standing  on  the  track  in  front  of  Howell's 
lumber-yard,  had  removed  the  coupling  pin, 
and  another  had  to  be  gotten  from  the  en- 
gine before  the  coupling  could  be  effected; 
that  the  bell  upon  the  locomotive  was  regu- 
larly and  continuously  rung   from  the  time 


the  train  left  the  depot  until  the  train 
struck  the  stationary  car  aforesaid ;  tiiat  the 
said  employee  stationed  on  the  top  of  tbe 
rearmost  box  car,  although  constantly  <n 
the  lookout,  did  not  see  the  plaintiff  until 
after  he  had  received  the  injury  complained 
of;  that  the  said  plaintiff  was  so  concealed 
at  the  time,  either  behind  or  under  the  sta- 
tionary car,  as  to  be  wholly  invisible  to  the 
said  employee ;  that  none  of  the  said  em- 
ployees saw  the  plaintiff  until  after  he  bad 
received  the  injury  complained  of;  and  that 
one  of  the  said  employees,  whose  dnty 

467  it  was  to  assist  in  ^coupling*  the  train 
to  the  flat  car,  jumped  from   the  train 

about  twenty  steps  above  the  stationary  car 
and  went  back  to  the  engine  for  a  coupling 
pin;  that  he,  too,  was  on  the  lookout  for 
obstructions  upon  the  railroad  track,  and 
that  he  did  not  see  the  plaintiff  until  after 
he  had  received  the  injury  complained  of; 
that  it  was  the  custom  of  the  said  defend- 
ants, in' running  their  trains  through  Wide- 
water  street,  to  have  on  their  trains  a  sd£B- 
cient  number  of  hands  to  look  oat  for 
obstructions  and  guard  against  accidents, 
and  that  on  the  occasion  when  the  injury 
complained  of  was  received  the  said  defend- 
ants had  the  usual  number  of  hands  on  the 
train,  and  used  the  customary  precantian& 
against  accident. 

The  court  instructs  the  jury,  that  if  they 
believe  the  evidence  proves  what  it  tends  to 
prove,  the  defendant  has  not  been  guilty  of 
negligence  or  want  of  ordinary  care,  and 
therefore  is  not  liable  for  damages  in  this 
suit. 

Instruction  No.  6.  The  court  instructs  the 
jury,  that  the  plaintiff  is  not  entitled  to  re- 
cover damages  for  the  injury  complained  of, 
if  they  believe  from  the  evidence  that  the 
plaintiff's  own  negligence  contributed  di- 
rectly to  the  injury,  although  they  may 
further  believe  from  the  evidence  that  the 
defendants  did  not  use  proper  care  and  cau- 
tion in  running  their  cars  at  the  time  said 
injury  was  sustained. 

Instruction  No.  6.  The  court  instructs  the 
jury,  that  as  an  infant  is  chargeable  with 
the  negligence  of  his  parents  or  guardian 
in  permitting  him  to  be  exposed  to  the  risk 
of  injurv,  and  is  debarred  from  recovering 
damages  in  the  same  cases  in  which  he 
would  be  precluded  from  recovering  if 

468  he   were   of  full   age  *and    had  been 
himself  guilty  of  such  negligence,  the 

plaintiff  in  the  case  is  not  entitled  to  recorer 
damages  from  the  injury  complained  of.  if 
they  believe  from  the  evidence  that  his 
parents'  negligence  contributed  directly  to 
that  iniury,  although  they  may  further  be- 
lieve from  the  evidence  that  the  defendants 
did  not  use  proper  care  and  caution  in  run- 
ning their  cars  at  the  time  said  injury  was 
sustained ;  unless  they  farther  believe  from 
the  evidence  that  the  defendants  were  aware 
of  the  said  parents'  negligence,  and  failed 
to  use  proper  care  and  caution  to  avoid  the 
injury. 

Instruction  No.  7.  If  the  jury  believe  froa 
the  evidence  that  the  plaintiff,  at  the  time 
the    injury    complained    of   was   sustained. 
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was  only  two  years  and  ten  months  of  a^e, 
and  was  permitted  by  his  parents  to  g'o  un- 
attended on  the  railroad  track  of  the  de- 
fendants on  Widewater  street,  then  the  said 
parents  were  prima  facie  guilty  of  nefcli- 
gence  and  a  want  of  proper  care  for  the 
child;  and  such  negligence  and  want  of 
proper  care,  in  thus  permitting  the  plaintiff 
to  be  exposed  to  injury  on  the  said  railroad 
track,  furnishes  the  same  answer  to  an 
action  by  the  child  for  such  injury  as  would 
the  negligence  or  other  fault  of  an  adult 
plaintiff;  and  if  the  jury  believe  further 
from  the  evidence  that  the  injury  complained 
of  in  the  plaintiff's  declaration  would  not 
have  happened  but  for  such  negligence  or 
want  of  proper  care,  then  they  must  find 
for  the  defendant. 

Instruction  No.  8.  The  court  instructs  the 
jury  that  the  plaintiff  is  not  entitled  to  re- 
cover damages  for  the  injury  complained  of, 
if  they  believe  from  the  evidence  that  the 
defendants  were  using  ordinary  care  and 
caution  in  the  pursuit  of  their  lawful  busi- 
ness at  the  time  said  injury  was  sus- 
tained. 

489  *Instruction  No.  9.  If  the  jury  be- 
lieve  from  the  evidence  that  the  injury 
complained  of  in  the  declaration  was  occa- 
sioned by  the  plaintiff's  throwing  himself 
in  the  way  of  a  moving  train  of  cars  be- 
longing to  the  defendant,  and  that  he  was 
ran  over  before  the  agents  of  the  defendants 
having  charge  of  the  said  train  could  pre- 
vent it,  they  must  find  for  the  defendants. 

But  the  court  refused  to  give  the  instruc- 
tions numbered  2,  3,  4,  5,  6,  7,  8,  and  9,  and 
gave  the  instruction  numbered  1,  with  the 
following  modification : 

Modification  of  Instruction  No.  1.  The 
terms  negligence  and  want  of  ordinary  care 
are  correlative  terms.  If  the  defendants 
are  guilty  of  negligence  as  alleged  in  the 
declaration,  the  plaintiff  is  entitled  to  re- 
cover; if  the  defendants  exercised  ordinary 
care  the  plaintiff  is  not  entitled  to  recover. 
Ordinary  care  depends  on  the  circumstances 
of  the  particular  case,  and  is  such  care  as  a 
person  of  ordinary  prudence  under  the  cir- 
cumstances would  have  exercised.  For  in- 
stance, the  defendants  while  running  along 
their  road  through  the  country  would  not 
be  required  to  take  the  same  care  as  when 
passing  a  crossing  where  the  highway 
crosses  their  road — they  must  exercise  a 
greater  degree  of  care;  and  when  they 
enter  the  city  and  pass  along  the  streets 
where  many  persons  are  passing,-  and  where 
there  are  dwelling  houses  on  each  side  of  the 
street,  they  must  exercise  greater  care.  If 
under  all  the  circumstances  of  the  case, 
looking  to  all  the  evidence  in  the  case, 
you  believe  the  defendants  exercised  such 
care  as  a  prudent  man  would  have  exercised 
under  the  circumstances,  then  the  defend- 
ants are  not  liable.  But  should  you  believe 
the  defendants  guilty  of  negligence  in  run- 
ning their  cars,  yet  if  you  believe  the 
plaintiff  by  his  negligence  contributed 
to  the  injury,  the  defendants  are  not 
liable. 


470  *To  ascertain  whether  the  plaintiff 
was   guilty   of    negligence    you    will 

apply  the  same  rules  as  to  the  defendant; 
if,  looking  to  his  age  and  the  circumstances, 
you  think  he  exercised  such  care  as  was 
reasonably  to  be  expected  of  a  child  of  that 
age,  then  the  defendants  are  liable,  though 
the  plaintiff  by  his  act  did  contribute  to  the 
injury.  If  you  believe  that  the  parents  of 
the  child  did  not  exercise  ordinary  care  in 
allowing  their  child  to  be  on  the  street 
without  an  attendant,  yet  the  defendants 
are  liable;  this  is  an  action  brought  by  the 
child,  it  is  his  cause  of  action  and  he  is  not 
responsible  for  the  negligence  of  the  pa- 
rents. 
The  second  exception  is  as  follows: 
The  plaintiff,  to  maintain  the  said  issue 
on  his  part,  offered  to  give  in  evidence  to 
the  jury  that  on  the  last  day  of  August  1869 
he  had  been  injured  by  the  cars  of  the  de- 
fendant running  against  him  on  Widewater 
street  within  the  limits  of  the  city  of  Nor- 
folk; to  which  evidence  the  defendant,  by 
its  counsel,  objected  as  improper  to  go  to 
the  jury  because  of  the  variance  between 
the  said  evidence  and  the  allegations  con- 
tained in  the  declaration.  But  the  court 
being  of  opinion  that  there  was  no  variance, 
overruled  the  objection  to  the  said  evidence, 
and  permitted  the  same  to  go  to  the  jury. 
The  third  exception  was  as  follows: 
The  plaintiff  to  maintain  the  issue  on  his 
part,  introduced  a  witness,  Dr.  James  D. 
Gait,  to  prove  that  owing  to  the  injury 
which  he  had  received,  and  the  loss  of  his 
arm,  he  was  incapacitated  from  the  pursuit 
of  the  ordinary  vocations  of  life  which 
required  the  use  of  two  hands,  and  would 
be  compelled  to  resort  to  some  other  means 
of  obtaining  a  livelihood.  To  which  evi- 
dence the  defendant,  by  its  counsel,  objected 
as    improper   to  go  to  the  jury.     But 

471  the  court  being   ot  *opinion  that   the 
said   evidence   was  proper,  overruled 

the  objection  and  permitted  it  to  go  to  the 
jury. 

Upon  the  application  of  the  defendant  a 
supersedeas  was  awarded  by  one  of  the 
judges  of  this  court. 

The  case  was  elaborately  argued  in  printed 
notes  by  Goodc  &  Chaplain,  for  the  appel- 
lant, and  by  Scarburgh,  Dufiield  &  Sharp, 
for  the  appellee. 

Moncure  P.  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  and  supersedeas  to 
a  judgment  of  the  court  of  the  corporation 
of  the  city  of  Norfolk,  rendered  on  the  28th 
day  of  May  1872  in  an  action  of  trespass  on 
the  case,  wherein  Charles  Ormsby,  an  in- 
fant, suing  by  James  Ormsby,  his  next 
friend,  was  plaintiff,  and  the  Norfolk  and 
Petersburg  railroad  company  were  defend- 
ants. The  injury  complained  of  in  the 
declaration  was,  that  the  defendants  so 
negligently  conducted  their  engine  and  cars 
as  to  strike  them  with  great  force  and  vio- 
lence against  the  plaintiff,  by  means  whereof 
his  right  arm  was  so  fractured  and  injured 
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that  it  became  necessary  to  amputate  the 
same,  and  it  was  thereupon  amputated,  and 
he  was  otherwise  greatly  wounded  and  in- 
jured, and  by  means  of  the  premises  the 
plaintiff  was  so  maimed  as  to  be  disabled 
for  the  remainder  of  his  life.  Issue  was 
joined  on  the  plea  of  not  firuilty,  which 
was  tried  by  a  jury ;  and  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff,  whose  dam- 
ages were  assessed  at  $8,000.  Whereupon 
the  defendants  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence.  But  the  court  over- 
ruled the  motion,  and  the  defendants  ex- 
cepted to  the  opinion  of  the  court,  and 
tendered  a  bill  of  exceptions,    which 

472  was  *made  a  part  of  the  record.     The 
facts  proved  on   the  trial  of  the  cause 

were  certified  by  the  court;  and  judgment 
was  rendered  in  pursuance  of  the  verdict. 

On  the  trial  of  the  cause  the  defendants 
excepted  to  various  opinions  and  rulings  of 
the  court,  besides  the  opinion  and  ruling  of 
the  court  in  overruling  their  motion  for  a 
new  trial,  and  tendered  their  several  bills 
of  exceptions,  which  were  also  made  a  part 
of  the  record.  To  the  judgment  aforesaid, 
the  defendants  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas, 
which  were  accordingly  awarded.  The 
errors  complained  of  are  assigned  in  the 
petition  for  said  writ,  and  are  founded  on 
the  said  bills  of  exceptions.  The  case  was 
argued  before  this  court  with  great  ability 
and  learning;  and  we  will  now  proceed  to 
consider  and  dispose  of  the  questions  pre- 
sented by  the  record  in  the  order  in  which 
they  arise. 

First^-We  are  of  opinion  that  the  court 
below  did  not  err  in  overruling  the  motion 
of  the  defendants  to  set  aside  the  verdict  of 
the  jury  and  grant  a  new  trial,  upon  the 
ground  that  the  said  verdict  was  contrary 
to  the  law  and  evidence. 

The  defendants  contend  that  the  injury 
complained  of  in  this  case  did  not  proceed 
from  any  fault  or  neglect  on  their  part ;  and 
that  if  it  proceeded  from  their  neglect  at 
all,  there  was  such  contributory  negligence 
on  the  part  of  the  plaintiff  or  his  parents 
in  regard  to  the  cause  of  the  injury  as  ex- 
onerates them  (the  defendants)  from  liabil- 
ity to  him  therefor.  We  will  consider  each 
of  these  grounds  of  defence ;  and. 

First,  whether  the  injury  proceeded  from 
any  fault  or  neglect  on  the  part  of  the  de- 
fendants? 

Could  the    injury   have   been   avoided  by 

the    use   of    any    reasonable   means    which 

might  and  ought  to  have   been  used  by  the 

defendants?     We    are    constrained   to 

473  *'say  that    it   could.     In   running  cars 
propelled    by   steam   along  a  railroad 

over  the  streets  of  a  populous  city,  where 
there  are  a  great  many  children,  the  great- 
est care  and  precaution  are  necessary,  and 
ought  to  be  used,  to  avoid  danger  to  human 
life.  The  injury  complained  of  in  this  case 
was  caused  by  the  running  of  the  flat  car 
at    Howell's   over    the    plaintiff,    who    had 


fallen  on  the  railroad  track  iust  beyond  tbe 
car ;  and  the  running*  of  that  car  over  tbt 
plaintiff  was  caused  by  its  being*  propelled 
by  the  engine  and  moving'  train  before  it 
had  been  coupled  with  that  train;  wheieai 
it  ought  and  might  conveniently  hart 
been  coupled  with  that  train  before  it 
was  set  in  motion.  The  facts  are  cer- 
tified, that  if  the  coupling-  had  been  dooe 
before  the  flat  at  Howell's  lumber  yard 
was  set  in  motion,  the  injury  wonkl  not 
have  occurred ;  for,  in  that  case,  the  flat  cv 
would  not  have  been  propelled  more  tlua 
three  feet,  and  so  would  not  have  tondwd 
the  plaintiff,  who  was  "lying^  about  six  feet 
west  of  and  beyond  the  said  flat  car,  with 
his  arm  on  the  track,  and  the  rest  of  Ids 
body  on  the  north  side  thereof,  lookinf^  as 
thoug-h  he  had  stumbled  and  fallen,  aod 
was  struggling  to  get  np."  Whereas. 
*'when  the  train  struck  the  stationary  car. 
and  failed  to  make  a  coupling^,  the  said  sta- 
tionary car  was  driven  back  on  the  track 
about  one-half  of  its  lenf^h,  its  whole 
length  being  from  twenty-seven  to  thiitj 
feet. ' '  In  consequence  of  which  the  flat  not 
only  reached  the  plaintiff  lying  on  the 
track,  but  passed  over  him,  and  carried  his 
several  times  around  the  car  wheel.  Wbj 
was  not  this  connection  made?  Becaaae 
there  was  no  coupling  pin  then  there  with 
which  to  make  it.  Why  was  not  one  there? 
It  is  said  that  one  had  been  left  there  vttfa 

the  flat  in  the   momin^ir,    as  had  been 
474    the  usual  'practice  in  such  cases,  tat 

that  somebody  had  taken  it  avaj. 
Why  was  not  such  a  probable  dang-er  gnanled 
against  by  fastening  the  pin  to  the  flat,  so 
that  it  could  not  be  taken  away?  or,  why 
was  not  the  precaution  used  of  bringinic  a 
pin  with  the  moving  train,  to  be  sure  of 
being  ready  to  make  the  connection  at  once? 
It  is  certified  *Hhat  in  Portsmouth  the  coup- 
ling pins  left  with  the  cars  were  so  ccna- 
monly  thrown  away  by  mischievous  bojs. 
or  stolen  by  negroes,  that  the  train  master 
was  put  to  great  inconvenience,  and  adopted 
the  plan  of  attaching  them  permanently  to 
the  cars."  Why  was  not  the  same  precan- 
tion  used  in  Norfolk,  where  the  obvious 
danger  of  loss  of  the  pins  must  have  bees 
just  as  great  as  in  Portsmouth?  Again, 
why  was  not  the  obvious  precaution  used— 
of  making  an  examination  before  the  sta- 
tionary flat  at  Howell's  was  set  in  motios. 
to  see  if  there  was  anybody  or  anythiafT 
under  or  near  the  car  which  could  be  injured 
by  its  being  set  in  motion?  This  would 
have  taken  very  little  time,  and  i^iven  tot 
little  trouble.  There  were  several  hands  on 
the  moving  train,  either  one  of  which, 
without  stopping  the  train,  could  have  made 
the  examination.  It  may  be  said  that  it 
was  not  probable  there  was  any  persoo  or 
thing  under  or  near  the  flat  which  coukl  be 
hurt,  as  nothing  was  seen  by  those  on  tbe 
train  or  by  the  bystanders.  Nothing,  it 
seems,  was  carefully  looked  for  by  tbes. 
But  was  it  so  improbable  as  to  excose  such 
a  want  of  caution  when  human  life  aad 
limb  were  at  stake?  A  flat  had  t>een  left 
standing   in    the  street   of  a   populous  city 


554 


27  GRATT. 


Norfolk  &  Petersburg  R.  R.  Co.  v,  Ormsby.    475,  476,  477,  478 


from  between  nine  and  ten  o'clock  in  the 
morning*  until  between  four  and  five  o'clock 
in  the  afternoon  of  the  day  on  which  the 
injury  complained  of  was  done.  Was  it 
strangle    or    extraordinary     that    the 

475  *plaintiff,    a    child    only     two   years 
and  ten  months  old,  should  have  been 

found  on  the  track  under  or  near  the  car 
then  standinf^  just  in  front  of  his  mother's 
door,  and  only  forty  feet  therefrom?  A  flat 
left  nearly  all  day  in  the  street  might  nat- 
urally be  expected  to  be  a  play  place  for  the 
neighboring  children. 

We  are  therefore  of  opinion,  that  the  in- 
jury complained  of  in  this  case  proceeded 
from  the  negligence  of  the  defendants^  who 
are  therefore  liable  therefor;  unless  they 
can  be  exonerated  from  such  liability  on 
the  ground  of  contributory  negligence.  We 
therefore  proceed  now  to  consider: 

Secondly,  Whether  there  was  such  contrib- 
utory negligence  on  the  part  either  of  the 
plaintiff  or  his  parents,  in  regard  to  the 
cause  of  the  injury,  as  exonerates  the  de- 
fendants from  liability  to  him  therefor. 

In  regard  to  any  negligence  on  the  part 
of  the  plaintiff  himself,  it  has  not  been 
contended,  and  cannot  be,  that  he  was  old 
enough  to  be  guilty  of  any,  or,  at  all  events, 
that  he  was  guilty  of  any  in  this  case.  And 
in  regard  to  any  negligence  of  his  parents, 
or  either  of  them,  if  such  negligence  can 
be  imputed  to  him,  about  which  we  will 
presently  enquire,  when  we  come  to  consider 
the  case  upon  the  instructions,  we  think  it 
very  clear  that  there  was  in  fact  no  such 
negligence  on  their  part.  The  facts  which 
are  certified  in  the  record  are  conclusive  on 
this  subject;  and  we  will  not  repeat  them, 
as  they  may  be  seen  by  reference  to  the 
certificate. 

We  therefore  conclude,  on  this  branch  of 
the  subject,  that  the  court  below  did  not  err 
in  overruling  the  motion  of  the  defendants 
to  set  aside  the  verdict,  upon  the  ground 
that  it  was  contrary  to  the  law  and  evi- 
dence. 

476  *Sec6nd.    We    are   of  opinion,   that 
the  court  did   not   err  in  refusing  to 

give  the  instruction  asked  for  by  the  de- 
fendant, numbered  two,  three,  four,  five, 
siXy  seven,  eight  and  nine;  nor  in  giving 
instruction  numbered  one,  with  certain 
modifications. 

The  second  instruction  is  objectionable  on 
two  grounds:  First,  the  plaintiff  was  not 
"permitted  by  his  parents,"  as  the  instruc- 
tion assumes,  ''to  go  on  the  railroad  track 
of  the  defendants  on  Widewater  street, 
without  placing  him  under  the  charge  of 
some  one  capable  of  taking  care  of  him  and 
protecting  him  from  injury;"  and,  sec- 
ondly, the  said  instruction  imputes  to  the 
infant  plaintiff  the  assumed  negligence  of 
his  parents;  for  which,  even  if  there  had 
been  any  such  negligence,  as  in  fact  there 
was  not,  the  infant  plaintiff  would  not  have 
been  responsible.  On  this  question,  as  to 
the  liability  of  infants  for  the  neglect,  im- 
puted to  them,  of  their  parents,    there  ap- 


pears to  be  much  conflict'  in  the  cases, 
many,  and  perhaps  most  of  which  were  cited 
in  the  arguments  of  the  learned  counsel. 
But  without  following  them  through  their 
review  of  the  cases,  we  deem  it  sul^cient  to 
say,  that  we  concur  in  the  principle  of  the 
case  of  L/ynch  v.  Nurden,  1  Ad.  &  El.,  N. 
8.,  29,  41  Kng.  Com.  I^aw  R.  422,  and  others 
of  that  class ;  which  decide  that  the  neglect 
of  parents  and  guardians  is  not  imputable 
to  infant  children  and  wards  in  such  cases; 
and  that  we  do  not  concur  in  the  principle 
of  the  case  of  Hart  field  v.  Roper,  21  Wend. 
R.  615,  and  others  of  that  class,  which  de- 
cide the  contrary. 

The   third    instruction    is    objectionable, 

because  it   was  calculated    to   mislead   the 

jury,    and   was    apparently     contradictory. 

Though  the  plaintiff  might   not  have   been 

actually   visible   to  the  agents  of  the 

477  defendants,  *he  might  have  been  seen 
by  them,  ce^lainly,  if  they  had  looked 

for  him,  as  they  ought  to  have  done.  In 
other  words,  they  ought  to  have  made  sure, 
as  they  might  have  done,  that  there  was  no 
person  under  or  behind  the  stationary  car 
when  they  set  it  in  motion.  And  besides, 
they  ought  to  have  coupled  the  moving  train 
with  the  stationary  car  before  they  set  the 
latter  in  motion;  in  which  case  they  would 
have  guarded  against  all  injury  to  persons 
visible  or  invisible. 

The  fourth  instruction  is  objectionable, 
for  reasons  already  given  in  regard  to  the 
first  assignment  of  error. 

The  fifth  instruction  is  objectionable,  be- 
cause it  imputes  negligence  to  the  plaintiff, 
of  which,  from  his  tender  years,  he  was  not 
capable. 

The  sixth  and  seventh  instructions  are 
objectionable,  for  reasons  already  stated, 
because  they  hold  the  plaintiff  responsible, 
by  imputation,  for  the  supposed  negligence 
of  his  parents. 

The  eighth  instruction  embodies  a  gen- 
eral truth  which  seems  to  be  unobjectionable 
in  itself;  but  it  is  clearly  embraced  in  the 
first  instruction  as  modified  by  the  court. 

The  first  instruction,  as  modified  by  the 
court,  is  unobjectionable,  and  embodies  all 
the  law  which  seems  to  apply  to  the  case, 
or  to  be  necessary  to  enable  the  jury  to  de- 
cide it  properly. 

Third.  We  are  of  opinion  that  the  court 
below  did  not  err  in  overruling  the  objection 
of  the  defendants  on  the  ground  of  the  sup- 
posed variance  mentioned  in  their  ''bill  of 
exceptions  number  two;"  being  of  opinion 
that  there  was  no  such  variance. 

Fourth.  We  are  of  opinion,    that  the  said 
court  did  not  err  in  overruling  the  ob- 

478  jection  of  the  defendants  *to  the  evi- 
dence   mentioned    in     their    "bill    of 

exceptions  number  three." 

Upon  the  whole,  we  are  of  opinion,  that 
there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  ought  to  be  afiirmed. 

.Tudgment  affirmed. 
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DAMAQB5. 

I.  General  Principles. 

a.  Object  of  the  Law  of  Damaires. 

b.  Kinds  of  Damasres— <X>inpensatory  and  Punitive. 

c.  Distribution  of  Damages. 

d.  Interest  Not  Allowed  on  Damasres. 

II.  Natural  and  Proximate  Cause  and  Consequence. 

a.  Generally. 

b.  Requisites  of  Recovery. 

c  General  Rule  in  Cases  of  Contract 

d.  Expected  Profits  or  Gains. 

e.  Expenditures  Made  Because  of  Breach  of  Con- 

tract. 

in.  Uncertain,  Speculative  and  Continsrent  Dam- 
aires. 

IV.  Liquidated,  Stipulated  or  Stated  Damaffes. 

V.  Nominal  Damasres. 

VI.  Punitive,  Exemplary  and  Vindictive  Damages. 

a.  Generally. 

b.  Object  of  Punitive  Damages. 

c.  Rule   for  Awardinsr  Compensatory  or  Punitive 

Damages. 

d.  Affgravatinff  Circumstances  Necessary. 

e.  Instances  That  Prove  the  Rule. 

f .  Actual  Malice  Not  Necessary. 

g.  Punitive  Damasres  Belonir  Alone  to  Actions  of 

Tort, 
h.  Liability  of  Master  in  Punitive  Damaires  for 

Servant's  Wronar. 
i.  The  Term  "Ratification*'  Construed. 
J.  The  AggraLVAting  Circumstances  Must  Appear  in 

Declaration, 
k.  Evidence  of  Defendant's  Wealth  and  Standing. 
L  Punitive  Damages  a  Question  foz  the  Jury. 

VII.  Measure  of  Damasres. 

a.  Generally. 

b.  Damasres  That  Admit  of  Definite  Estimate. 

c  Damages  That  Do  Not  Admit  of  Definite  Esti- 
mate. 

d.  Damages  for  Pain  and  Sufferinsr. 

e.  Instances  That  Prove  the  Rule. 

f .  Breach  of  Contract— Measure  of  Damages— Gen- 

erally. 

g.  Measure  of  Damasres  In  Particular  Cases. 

VIII.  Mode  of  Estimating  Damasres. 

a.  In  Actions  for  Personal  Injuries. 

(Jury  May  Take  in  Consideration:) 

1.  The  Mental  Sufferinsr. 

2.  Physical  Sufferinsr  and  Pain. 
8.  Loss  of  Time. 

4.  Decree  and  Probable  Duration  of  Injury. 

6.  Medical  Expenses. 

e.  Permanent  Reduction  of  His  Capacity  to  Earn 
Money. 

7.  Family  Dependent  on  Him  for  Support 

8.  Mental  and  Physical  Sufferinsr  of  Deceased's 

Family. 

b.  Other  Torts. 

1.  Injuries  to  Character. 

2.  Counsel  Fees. 

5.  Credit  and  Business  Standinsr. 
4.  Injury  to  Business. 

6.  Mental  Ansruish. 

«.  Humiliation— Indlsrnity— Insult 

7.  Fact  That  Legislature  May  Act 

IX.  Mitisration  of  Damasres. 


X.  Prospective  Damasres. 

a.  The  General  Rule  Stated. 

b.  Injury  Must  Be  Permanent 

c.  Successive  Action  for  the  ConaeqnenceA  of  the 

Same  Injury. 

d.  Injury  Must  Be  Temporary. 

XI.  Pleadinsr  and  Practice. 

a.  Amount  of  Damasres  Omitted  in  Dedaratiflff-' 

Effect 

b.  Declaration— Counts— Claim  of  Damacea. 

c.  Summons— Copy— Variance. 

d.  Damasres  Not  to  Exceed  Amount  Claimed  in  Dec- 

laration. 

e.  Principal  and  Interest  Together  May  Exoeei 

Amount  Claimed. 

f .  Verdict  in  Excess  of  Amount— Plaintiff  May  Be> 

lease  Amount  in  Excess, 
sr.  When  Damasres  May  Exceed  Amoont  Laid  im 

Declaration, 
h.  Debt  on  Bond— Jury  Need  Not  Assess  Damages. 
i.  Declaration— Aliegation—Particuiar  Injury. 
J.  Special  Damasres— Must  Aver  in  DedarattniL 
k.  Judsrment  by  Default— Writ  of  Inqniry. 
L  Jurisdiction— Justices  of  the  Peace. 
m.  Motion  to  Recover  Money— Damages  for  Brack 

of  Contract 
n.  Joint  Tort  Feasors— Assessment  of  Damaco. 
o.  Damasres  in  Appellate  Court 

1.  QBNBRALPRINCIPLB& 

a.  Object  of  the  Law  of  Daoiages.- "The  object  ^ 
the  law  is  to  srlve  amends  or  reparation.'*  Jotxb, 
J.,  in  Peshine  v.  Shepperson.  17  Gratt  473,  486,  M  Ab. 
Dec.  468,  or  as  expressed  by  Riklt,  J.,  in  BnrmssT. 
Hines,  94  Va.  41S,  416,  26  S.  E.  Rep.  875.  "The  geaexal 
rule  in  awarding  damages  is  to  give  compensadoa 
for  pecuniary  loss;  that  is.  to  put  the  plaintiff  ia  tte 
same  position,  so  far  as  money  can  do  it  as  he 
would  have  been  if  the  contract  had  been  perfonaed 
or  the  tort  not  committed."  See  also,  AUeghaay 
Iron  Co.  V.  Teaf ord,  96  Va.  872. 81  S.  B.  Bepi.  5S&. 

b.  Kinds  of  DajDages—CompeiMatory  sod 
Damages  are  either  actual  or  compensatory, 
plary  or  punitive.  As  expressed  by  Riklt.  J.,  ia 
Norfolk,  etc..  R.  Co.  v.  Neely,  91  Va.  540,  S  S.  K.  Be»> 
867,  ''Actual  or  compensatory  damages  are  the  mci»' 
ure  of  the  loss  or  injury  sustained,  while  ezemplaxy 
or  punitive  damages  are  'something  In  addition  to 
full  compensation,  and  something  not  given  as  Us 
due,  but  for  the  protection  of  the  public* " 

c.  Distribatloo  of  Damages.- 'ThemannerinwUch 
the  damages  are  to  be  distributed  is  no  coocemof 
the  defendant,  and  not  under  the  control  of  tbeplalB> 
tiff.  It  is  a  question  for  the  jury  exclnsively.  aat 
involved  in  the  issue."  Staples.  J.,  in  &  ft  O.  B.  Gtoi 
V.  Wightman's  Adm*r.  29  Gratt  441.  quoted  and 
approved  in  N.  &  W.  Ry.  Co.  v.  Stevens*  Adm*r.  9?  Vs. 
684,  84  S.  E.  Rep.  525. 

In  an  action  for  damages  "by  administrator  for  tte 
wrongful  killing  of  his  intestate,  if  the  Jury  fall  ts 
direct  how  the  damages  shall  be  distributed,  the 
administrator  after  having  paid  all  attofmey's  fees 
and  costs  shall  distribute  it  according  to  the  statue 
of  distribution.  Powell's  Adm*x  v.  Powell.  84  Ta. 
415,  4  S.  £.  Rep.  744. 

Damages — Comprowlje— Ptotr  Ibutioa.  —"me  moacf 
received  by  an  administrator  upon  a  compromtee  «f 
an  action  for  damages  for  the  killing  of  his  intestate. 
must  after  paying  the  costs  and  attomey*s  fees,  he 
distributed  according  to  the  statute  of  dtstrlbntkia. 
Poweirs  Adm*x  v.  PoweU,  S4  Va.  415,  4S.  E.  Bcpi  m. 
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d.  Intemt  Not  Allowed  on  DaBagcs.~-In  an  action 
for  a  tort,  interest  on  tbe  damaffes  from  the  date  of 
tbe  injury  is  not  allowed.  Bnt  shonld  the  Jaryin 
tbeir  verdict  allow  sucb  interest*  tbe  court  should 
not  set  the  whole  verdict  aside,  but  only  the  Interest, 
entering  judflrment  for  the  damaires  alone.  Bmsrh 
T.  Shanks,  6  Leisrh  508,  cltinsr  and  followinsr  Garrard 
y.  Henry.  0  Rand.  110;  Austln^s  Ex'or  y.  Jones,  Gil- 
mer Ml. 

Rent  Arrears.— Interest  is  not  recoverable  by  way 
of  damasres,  in  an  action  of  debt  for  rent  arrears. 
Oooke  V.  Wise.  8  H.  &  M.  468;  SUpwlth  v.  Clinch,  2 
Call  257;  Newton  v.  Wilson.  8  H.  &  M.  470:  Mickie  v. 
Lawrence,  Ex'or,  6  Rand.  571. 

IL  NATURAL  AND  PROXIMATE  CAUSE  AND 
CON5EQUBNCE. 

a.  Oenerally.— The  law  does  not  hold  a  person  re- 
sponsible in  dama^res  for  the  remote  consequences 
of  his  act,  but  only  for  those  which  are  natural  and 
proximate  and  necessarily  result  from  the  wronsrful 
act  Burruss  v.  Hines.  04  Va.  418,  20  S.  £.  Rep.  875: 
Slaughter  v.  Denmead,  88  Va.  1019.  14  S.  £.  Rep.  888; 
Peshine  v.  Shepperson,  17  Oratt.  472,  04  Am.  Dec.  488: 
James  v.  Adams,  8  W.  Va.  568;  Kendall  Bank  Note 
Co.  V.  Comm*rs  of  Slnklnff  Fund,  70  Va.  568;  Crescent 
Horseshoe,  etc.,  Co.  v.  Eynon,  06  Va.  152,  27  S.  E. 
Rep.  085. 

Dlfficnity  Pound  In  Applying  Rnle.-~The  general 
rule  that  a  person  is  responsible  in  damages,  for  all 
Injuries  that  are  the  natural  and  proximate  result 
of  his  wrongful  act,  is  well  settled,  but  difficulty  is 
often  found  In  applying  the  rule  to  a  particular  case. 
Burruss  v.  Bines,  04  Va.  418.  26  S.  E.  Rep.  875. 

b.  Requisites  of  Recovery.— The  plaintiff  must  not 
only  show  that  he  has  sustained  damages,  by  reason 
of  his  rights  being  violated,  but  must  show  with 
reasonable  certainty  the  extent  of  such  damages. 
And  he  must  also  show  that  such  damages  are  the 
natural  and  proximate  result  of  the  injury  com- 
plained of.  Burruss  v.  Hlnes,  04  Va.  418,  26  S.  E. 
Rep.  875. 

In  Fowlkes  v.  Southern  Ry.  Co.,  06  Va.  748  2  S.  E 
Rep.  464,  the  facts  were  these:  The  plaintiff,  a  mar- 
ried woman,  in  a  pregnant  condition  was  told  by  the 
ticket  agent  of  the  defendant  company,  that  she 
would  make  close  connection  with  a  train  on 
another  railroad,  at  a  certain  point  on  defendant's 
line,  for  her  destination,  which  was  her  father's 
home.  On  the  train's  reaching  the  Junction  where 
ehe  was  to  catch  her  train,  she  found  that  there 
would  be  no  train  for  her  destination  that  day.  The 
day  was  hot  and  sultry,  and  a  storm  was  brewing. 
There  was  no  station  where  she  could  wait  or  any 
accommodation  at  the  place.  She  finally  succeeded 
In  hiring  a  buggy  to  convey  her  to  her  father's 
house,  eight  miles  distant;  as  a  result  of  the  Jolting 
of  the  ride,  the  wetting  she  got  and  her  worrying, 
she  became  sick,  had  abdominal  pains,  hemorrhage 
from  the  womb,  and  finally  a  miscarriage,  and  some 
months  afterwards  another  miscarriage.  Since 
that  time  she  has  been  in  bad  health.  Ksfth,  P.,  in 
delivering  the  opinion  of  the  court  said:  "It  is  not 
only  requisite  that  damage,  actual  or  inferential, 
should  be  suffered,  but  this  damage  must  be  the 
legitimate  sequence  of  the  thing  amiss.  The  maxim 
of  the  law  here  applicable  is,  that  in  law  the  imme- 
diate and  not  the  remote  cause  of  any  event  is 
regarded.  In  other  words,  the  law  always  refers  the 
injury  to  the  proximate,  not  to  the  remote  cause* 
If  an  injury  has  resulted  in  consequence  of  a  certain 
wrongful  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last 


cause  the  injury  followed  as  a  direct  and  immediate 
consequence,  the  law  will  refer  the  damage  to  the 
last  or  proximate  cause,  and  refuse  to  trace  it  to  that 
which  was  more  remote.  To  the  proximate  cause 
we  may  usually  trace  consequences  with  some 
degree  of  assurance;  but  beyond  that  we  enter  a 
field  of  conjecture,  where  the  uncertainty  renders 
the  attempt  at  exact  conclusions  futile.  If  the 
wrong  and  the  resulting  damage  are  not  known  by 
common  experience  to  be  naturally  and  usually 
in  sequence,  and  the  damage  does  not,  according  to 
the  ordinary  course  of  events,  follow  from  the 
wrong,  then  the  wrong  and  the  damage  are  not  suf- 
ficiently conjoined  and  concatenated  as  cause  and 
effect  to  support  an  action.  The  negligent  act 
proved  in  this  case  was  committed  at  the  time  the 
ticket  was  purchased,  and  it  seems  to  us  manifest 
that  a  most  prudent  and  experienced  man,  ac- 
quainted with  all  the  circumstances  which  existed 
at  that  moment,  could  never  have  foreseen  or  antici- 
pated the  consequences  that  supervened.  It  might 
reasonably  have  been  anticipated  that  a  failure  to 
make  the  connection  at  Mosely  Junction  would  in- 
volve delay  and  inconvenience,  but  not  that  the 
plaintiff  would  procure  a  buggy,  and  in  the  face  of 
a  storm,  in  her  delicate  condition,  drive  over  a  rough 
road  to  her  father's  house,  and  that  a  miscarriage 
would  be  the  result." 

c.  Qeneral  Rule  In  Cases  of  Contracts.— Only  such 
damages  can  be  recovered  for  a  breach  of  contract, 
as  can  fairly  and  reasonably  be  considered  as  nat- 
urally arising  from  the  breach  of  the  contract  In 
question,  according  to  the  usual  course  of  things, 
or  as  having  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made,  as  a  probable 
result  of  a  breach  of  It  Slaughter  v.  Denmead.  88 
Va.  1082. 14  S.  E.  Rep.  888,  citing  and  approving  Ken- 
dall Bank  Note  Co.  v.  Comm'rs  of  Sinking  Fund. 
70  Va.  568;  Alleghany  Iron  Co.  v.  Teaford,  06  Va. 
872,  81 S.  £.  Rep.  525. 

d.  Expected  Profits  or  Qalns.— "A  plaintiff  will  not 
ordinarily  be  allowed  to  give  evidence  of  or  to 
recover  profits  or  expected  gains,  for  it  is  generally 
conjectural  whether  there  will  be  any  profits  or 
gains.  The  prohibition  against  the  recovery  of  prof- 
its or  gains,  when  not  excluded  as  unnatural  or 
remote,  is  due  mainly  to  the  Inability  to  prove  with 
reasonable  certainty  that  the  injury  prevented  the 
receipt  of  profits  or  gains,  and  their  amount.  But 
if  it  be  shown  that  the  loss  of  profits  or  gains  was 
the  natural  and  proximate  result  of  the  wrongful 
act,  and  their  extent  is  also  satisfactorily  proved, 
they  may  be  recovered."  Rislt,  J.,  in  Burruss 
V.  Hlnes,  04  Va.  418.  416,  26  S.  E.  Rep.  875;  citing 
Boiling  V.  Colver,  26  Gratt.  86.  Says  the  court.  In 
Kendall  Bank  Note  Co.  v.  Comm'rs  of  Sinking  Fund, 
70  Va.  568,  572,  * 'Profits  or  advantages,  which  are 
the  direct  and  immediate  fruits  of  the  contract 
entered  into  between  the  parties,  are  part  and 
parcel  of  the  contract  itself,  entering  into  and  con- 
stituting a  portion  of  its  very  elements— some- 
thing stipulated  for,  and  the  right  to  the  enjoyment 
of  which  is  Just  as  clear  and  plain  as  to  the  ful- 
fillment of  any  other  stipulation.  They  are  pre- 
sumed to  have  been  taken  into  consideration,  and 
deliberated  upon  before  the  contract  was  made, 
and  formed,  perhaps  the  only  inducement  to  the 
arrangement"  Cited  and  approved  in  Trigg  «t  al. 
V.  Clay  et  al.,  88  Va.  885,  IS  S.  E.  Rep.  434.  See  also, 
Alleghany  Iron  Co.  v.  Teaford,  06  Va.  372,  31  S.  E. 
Rep.  525;  Hare  v.  Parkersburg,  24  W.  Va  564;  Patton 
&  Shaver  v.  Elk  River  Nav.  Co.,  18  W.  Va.  250. 
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The  general  rule  seems  to  be  that  the  party  In- 
jured by  a  breach  of  contract.  Is  entitled  to  recover 
all  his  damasres,  Including  sralns  prevented,  as  well 
as  losses  sustained,  provided  they  are  certain,  and 
such  as  miffht  naturally  be  expected  to  follow  the 
breach.  It  is  only  uncertain  and  contingent  profits, 
therefore,  which  the  law  excludes;  not  such  as 
belnsr  the  immediate  and  necessary  result  of  the 
breach  of  contract,  may  be  fairly  supposed,  to  have 
entered  into  the  contemplation  of  the  parties  when 
they  made  it,  and  are  capable  of  beinsr  definitely 
ascertained  by  reference  to  establish  market  rates, 
or  other  like  definite  criteria,  accordiuflr  to  the  case. 
James  &  Mitchell  v.  Adams.  8  W.  Va.  560. 

e.  Expenditures  flade  Because  of  Breach  of  Cootract 
—In  order  to  recover  such  expenditures.  It  must  be 
made  to  appear,  that  they  could  be  fairly  and  rea- 
sonably considered  as  naturally  arising-  from  a 
breach  of  the  contract  in  question,  or  that  they 
were  contemplated  by  the  parties  in  question  at  the 
time  of  the  making  of  the  contract  Slaughter  v. 
Denmead.  88  Va.  1019, 14  S.  £.  Rep.  838,  citinsr  Kendall 
Bank  Note  Co.  v.  Gomm'rs  of  Sinking  Fund,  79  Va.  563. 
In  Slaughter  v.  Denmead  (supra),  plaintiff  was  not 
allowed  to  recover  expenditures  made  in  recovering 
cord  wood  washed  away  by  winter  and  spring 
freshets  on  account  of  defendant  having  failed  to 
transport  such  wood  in  November  as  per  its  agree- 
ment 

IIL  UNCERTAIN,  SPECULATIVE  AND  CONTINGENT 

DAMAGES. 

Damages  which  are  in  their  nature  uncertain, 
speculative  or  contingent  cannot  be  recovered. 
Burruss  v.  Hines,  94  Va.  418.  26  S.  E.  Rep.  875;  James 
V.  Adams,  8  W.  Va.  668;  Slaufifhter  v.  Denmead,  88 
Va.  1019,  14  S.  E.  Rep.  883;  Triffg  €t  al.  v.  Clay  et  al., 
88  Va.  880,  IS  S.  E.  Rep.  484;  Kendall  Bank  Note 
Co.  V.  Comm'rs  of  Sinklnar  Fund,  79  Va.  578;  Peshine 
V.  Shepperson,  17  Gratt  472. 

IV.  UQUIDATBD,  STIPULATED  OR  STATED 

DAHAQES. 

Parties  entering  on  an  agreement  may  avoid  all 
questions  of  future  damage,  as  a  result  of  the  breach 
of  the  contract  by  ag-reeinsr  upon  a  definite  sum 
which  shall  be  paid  by  the  party  in  default  to  the 
other  contractlnff  party.  And  in  such  a  case,  the 
party  violatinsr  the  agreement  Is  not  responsible  in 
damages,  for  any  sum  greater  than  that  stipulated, 
whatever  may  be  the  real  damag-e.  Welch  etal.  v. 
McDonald.  85  Va.  500,  8  S.  E.  Rep.  711. 

V.  NOniNAL  DAMAQE5. 

Whenever  a  party  has  violated  the  ri^rhts  of 
another,  the  party  whose  rlsrhts  have  been  so  vio> 
lated,  has  a  cause  of  action  ag-ainst  the  other  for 
damages,  but  in  the  absence  of  proof  of  some  actual 
damage  resulting  from  the  wrongdoer's  act  nom- 
inal damages  only  can  be  recovered.  Buildlngr,  L.  & 
W.  Co.  V.  Fray,  96  Va.  569,  82  S.  E.  Rep.  68;  Watts  v. 
N.  &  W.  R.  Co.,  89  W.  Va.  196.  19  S.  E.  Rep.  521 ;  Hare 
V.  Parkersburgr,  24  W.  Va.  564;  Newbrouffh  v.  Walker, 
8  Oratt  16. 

Burden  on  Plaintiff  to  Show  Actual  Damage.— Where 
an  actionable  wronff  by  the  defendant  is  shown,  the 
plaintiff  may  recover  nominal  damagres  from  the 
mere  fact  of  such  wrong;  but  if  compensatory 
damages  are  asked,  the  plaintiff  must  in  some  way 
show,  by  evidence,  data  and  means  by  which  the 
Jury  can  ascertain  and  fix  the  amount  of  damag'es. 
The  jury  cannot  sro  by  merely  arbitrary  conjecture. 
Watts  V.  N.  &  W.  R.  Co.,  39  W.  Va.  196,  19  S.  E.  Rep. 


621.    See  Hare  v.  Parkersbur?,  24  W.  Va.  »4:  X«w- 
brougrh  v.  Walker.  8  Gratt  16. 

Breach  of  Covenant— In  an  action  for  breack  <rf 
the  covenant  of  '*good  ri^ht  to  convey"  tbeprofwny 
in  question,  nominal  damag'es  only  can  be  leuoyned, 
where,  before  actual  injury  is  sustained,  the  Uileca 
the  property  is  perfected  by  innrement.  BoikSiac. 
L.  &  W.  Co.  V.  Fray,  96  Va.  550,  82  S.  E.  Bep.  S& 

VI.  PUNITIVE.  EXEMPLARY  AND  VINDICTIVE 

DAMAGES. 

a.  Oenerally.- The  Virginia  and  We»t  Vlrgiaii 
cases,  with  the  exception  of  the  three  early  West 
Virginia  cases  of  Pegram  v.  Stortz,  31  W.  Va.  SI  ft 
S.  E.  Rep.  485:  Beck  v.  Thomson,  31  W.  Va.  4fiS.  7S. 
E.  Rep.  447;  Wilson  v.  Wheeling.  19  W.  Va.  321 42  Am. 
Rep.'  780,  which  were  overruled  in  Blayer  v.  FttilK. 
40  W.  Va.  246,  22  S.  E.  Rep.  58.  hold,  that  where  a  tort 
is  committed  under  agrfirravatinfir  clrcnmstanccs. 
punitive,  exemplary  or  vindictive  (wbich  tenu  are 
synonymous.  Mayer  v.  Frobe.  m^ra}  damaffci  mar  be 
recovered  of  the  wrongdoer.  Borland  t.  BarretL  <9 
Va.  128,  44  Am.  Rep.  152;  Norfolk,  etc  R.  Ca  r.  An- 
derson, 90  Va.  1.  17  S.  E.  Rep.  757;  Peshine  t.  Sbeiver- 
son.  17  Gratt  472;  Harman  v.  Cnndiff,  8S  Va  ai; 
Fishbume  H  (Us.  v.  Engledove.  91  Va.  548, 22  S.  E.  Rcp^ 
354;  Mayer  v.  Frobe.  40  W.  Va.  246,  22  S.  E.  Beit «: 
Turner  v.  N.  &  W.  R.  Co.,  40  W.  Va.  «».  2S  S.  E.  Bepu 
88;  Rlcketts  v.  C.  &  O.  Ry.  Co..  33  W.  Va.  4SS,  25  Am.  St. 
Rep.  901. 10  S.  E.  Rep.  801 ;  Downey  v.  C.  A  O.  Ry.  Oql  9 
W.  Va.  732;  Matthews  v.  Warner's  Adm^.  29  Gnu. 
570;  Forbes  et  al.  v.  Hag'man,  75  Va.  168:  Bolton  slsL 
V.  Vellines,  94  Va.  393,  26  S.  E.  Rep.  847;  Blackwdlv. 
Landreth,  90  Va.  748. 19  S.  E.  Rep.  791. 

b.  Object  of  Punitive  Damages.— The  object  of  vis* 
dictive  or  exemplary  damagres.  is,  not  only  to  reooB- 
pense  the  party  injured,  but  to  punish  the  offender, 
and  deter  others  from  like  offendinff  in  the  fntare 
N.  &  W.  R.  Co.  V.  Neely,  91  Va.  589. 22  S.  K.  Bep.  MS 
Blackwell  v.  Landreth.  90  Va.  748,  19  S.  S.  Bep.  791 
N.  &  W.  R.  Co.  V.  Anderson.  90  Va.  1, 17  S.  £.  Bepi  TSS 
Mayer  v.  Frobe.  22  S.  E.  Rep.  58.  40  W.  Vau  9M.  dfaap- 
provinflT  and  overruling  Pegram  v.  Storts.  6  S.  E.  Bepw 
485,  81  W.  Va.  220;  Beck  v.  Thomson.  81  W.  Va.  49i. 
7  S.  E.  Rep.  447,  in  so  far  as  they  hold  that  a  wroag- 
doer  cannot  be  punished  in  a  civil  suit  by  mmitive 
damag'es.  in  a  proper  case. 

c.  Rule  for  Awarding  Coapenfatory  or  riiifliii 
Damages.— "The  law  awards  the  former  (compensa- 
tory or  actual  damag-es)  only  where  In  tlie  unlawful 
act  there  is  an  absence  of  intentional  wrong,  fraud 
or  malice,  or  where  the  act  is  not  oppressively  cr 
recklessly  committed,  while  the  latter  (punitive  or 
exemplary  damages)  are  given  where  tlie  wroogfcl 
act  is  done  with  a  bad  motive,  or  with  sncb  grosc 
negligence  as  to  amount  to  positive  miscondnct.  <r 
in  a  manner  so  wanton  or  reckless  as  to  manifest  a 
wilful  disregard  of  the  rlghtslof  others.**  Riklt.  J . 
in  Norfolk,  etc,  R.  Co.  v.  Neely,  91  Va.  540.  S  &  E. 
Rep.  867. 

d.  Aggravating  Circumstances  Necessary.— aU  the 
cases  hold  that.  In  order  to  enable  a  party  to 
recover  punitive  damages,  the  act  complained  ai 
must  be  accompanied  by  circumstances  of  aggrava- 
tion, such  as  fraud,  malice,  oppression,  or  sndh.  dr^ 
cumstances  that  show  an  absolute  disregard  of  the 
rights  of  others.  Vinal  v.  (}ore,  18  W.  Va.  1;  WSImb 
V.  City  of  Wheeling,  19  W.  Va.  833;  BlackweU  v. 
Landreth,  90  Va.  748.  19  S.  E.  Rep.  791;  Forbes  «f  ^ 
V.  Hagman,  75  Va.  188;  Bolton  et  al.  v.  Vellines  91 
Va.  893,  26  S.  £.  Rep.  847.  See  also,  Pe&taine  t.  Shc»> 
person,  17  Gratt  472;  Borland  v.  Barrett,  78  Va.  IS; 
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Harman  v.  Cnndlff,  82  Va.  289;  Flsbbume  et  als.  v. 
EDffledoTe,  91  Va.  648,  22  S.  E.  Rep.  354;  N.  &  W.  R. 
Ool  v.  Wysor,  82  Va.  250;  N.  &  W.  R.  Oo.  v.  Lipscomb- 
W  Va.  1S7,  17  S.  E.  Rep.  80©:  Downey  v.  C.  &  O.  Ry.  Co.. 
S  W.  Va.  782;  Mayer  v.  Frobe,  40  W.  Va.  24«,  22  S.  E. 
Bep.  56:  Parsons  y.  Harper.  16  Oratt  64. 

e.  bwtaoces  That  Prove  the  Rule.— In  Norfolk,  etc, 
B.  Ca  T.  Neely,  91  Va.  589,  22  S.  E.  Rep.  307,  the  con- 
dactor,  under  an  honest  impression  that  he  was 
doinir  his  duty,  unlawfully  expelled  plaintiff  from 
Uie  car,  but  in  doinsr  so  was  ffuilty  of  no  rudeness  or 
Tiolence.  The  ejection  was  effected  quietly  and 
respectfully,  the  plaintiff  offering  no  resistance. 
Hdd,  that  (clearly  not  a  case  for  exemplary  orpuni- 
tive  damasres)  actual  damages  only  could  be  recov- 
ered. 

In  Borland  v.  Barrett,  76  Va.  128,  defendant  made 
an  unprovoked  and  wanton  attack  upon  plaintiff.  In 
the  dininff  room  of  a  hotel.  Held,  case  for  punitive 
damages. 

Where  a  party  wrongfully  sues  out  a  distress  war- 
rant against  another,  he  is  not  liable  in  punitive 
damages,  in  the  absence  of  fraud,  malice,  oppression 
or  other  aflrfirravating  circumstances.  Fishbume  et 
ah.  V.  Engledove,  91  Va.  548,  22  S.  E.  Rep.  854,  citing 
and  following  Peshinev.  Shepperson,  17Gratt  472. 

In  Norfolk  &  W.  R.  Co.  v.  Lipscomb,  90  Va.  187. 17 
S.  £.  Rep.  809.  where  a  passenger  with  wife  and  two 
children,  one  very  sick,  bought  at  B.  tickets  to  W. 
and  was  assured  by  defendant's  officials  that  a 
through  sleeper  was  attached  to  the  train.  Entering 
sleeper,  he  paid  for  two  berths,  and  was  assured  by 
Its  conductor  that  it  would  go  through.  Suddenly, 
without  notice  to  him,  sleeper  was  cut  loose,  and  the 
train  went  on  carrying  off  his  baggage,  including  the 
child's  clothing  and  medicine,  part  whereof  was  lost 
Sleeper  was  left  on  the  track  at  night  when  it  was 
too  late  to  get  into  a  hotel  or  drug  store.  This  dis- 
tressing situation  was  produced  by  the  negligence  of 
the  defendant's  officials,  of  whom  said  conductor 
was  one. 

The  court  in  holding  the  company  not  responsible 
in  punitive  damages  says:  "But  it  is  not  clear  that 
the  company  can  be  held  to  respond  in  any  other 
measure  of  damages  than  such  as  are  compensations 
for  the  actual  injury  sustained.  The  record  discloses 
that  the  officers  of  the  company  were  themselves 
mistaken,  negligently  mistaken  it  may  be  conceded* 
yet  we  perceive  in  the  record  no  indication  of  any 
malldons  purpose  or  evil  intent  It  was  an  honest 
mistake,  and  one  much  regretted  by  those  in  fault 
as  soon  as  it  occurred,  and  disclaimed  by  the  com- 
pany, and  everything  within  *  reasonable  bounds 
done  to  alleviate  the  unfortunate  condition  of  the 
plaintiff.  Such  baggage  as  was  discovered  was  put 
off  at  a  station  and  reclaimed  by  the  company's  serv- 
ants as  the  train  passed  on  which  the  plaintiff  ulti- 
mately travelled.  The  valise  was  lost  and  should  be 
paid  for,  but  that  does  not  api>ear  otherwise  than  as 
an  accident  But  there  was  no  insult  no  disrespect 
either  before  or  after  the  sleeper  was  cut  loose." 

ff.  Actual  rialloe  Not  Necessary.— To  entitle  a  person 
to  recover  of  another  vindictive  or  punitive  dam- 
ajrea,  actual  malice  need  not  be  shown.  Where  the 
act  complained  of  Is  attended  by  such  circumstances, 
as  show  a  wilful  disregard  for  the  rights  of  others, 
malice  will  be  inferred.  Borland  v.  Barrett  70  Va. 
128,  cited  and  approved  in  N.  &  W.  R.  Co.  v.  Ander- 
fion.  90  Va.  1,  17  S.  E.  Rep.  757.*  See  Dalngerfleld  v. 
Ttiompson,  88  Oratt  186. 

'*An  improper  motive  may  be  inferred  from   a 


wrongful  act  based  on  no  reasonable  ground;  and 
such  improper  motive  constitutes  malice  in  law; 
the  act  need  not  be  prompted  by  anger,  malevo- 
lence or  vindictlveness."  The  court  in  Bolton  et  al. 
V.  Vellines,  94  Va.  393,  26  S.  E.  Rep.  847,  citing  and. 
approving  Forbes  et  al.  v.  Hagman,  75  Va.  168. 

g.  i>unitlve  Daouiges  Belong  Alone  to  Actions  of 
Tort.— N.  &  W.  R.  Co.  v.  Wysor,  82  Va.  250. 

"Where  the  action  is  for  a  breach  of  contract  the 
vicious  intention  of  the  defendant  can  have  no  effect 
on  the  damages."  Orkkn,  J.,  in  Pegram  v.  Stortz,  81 
W.  Va.  220,  6  S.  E.  Rep.  4SS^ 

h.  LiaMllty  of  Master  In  lenitive  Uamages  for 
Servant's  Wrong.— A  master  is  liable,  to  the  extent 
of  compensatory  damages,  for  the  unlawful  act  of 
his  servant  committed  in  the  course  of  his  employ- 
ment whether  ratified  or  not  but  not  in  punitive 
damages,  unless  he  has  ratified  such  act  N.  &  W. 
R.  Co.  V.  Neely,  91  Va.  589,  22  S.  E.  Rep.  867;  N.  &  W. 
R.  Co.  V.  Anderson.  90  Va.  1,  17  S.  E.  Rep.  757;  N.  & 
W.  R.  Co.  V.  Lipscomb,  90  Va.  137.  17  S.  E.  Rep.  809; 
Ricketts  V.  C.  &  O.  Ry.  Co.,  88  W.  Va.  438,  25  Am.  St 
Rep.  901,  10  S.  E.  Rep.  801;  Downey  v.  C.  &  O.  Ry.  Co., 

28  W.  Va.  782;  Talbott  v.  W.  Va.,  etc.,  Ry.  Co.,  42  W. 
Va  560,  26S.  E.  Rep.  811. 

I.  The   Term   "Ratification**  Construed.— Both   the 

Virginia  and  West  Virginia  courts  liberally  construe 
the  term  "ratification;"  thus  in  both  Ricketts  v.  a  ft 
O.  Ry.  Co.,  tutpra.  and  Downey  v.  a  &  O.  Ry.  Co.,  tupra, 
the  court  quotes  approvingly  the  following  language 
from  "Patterson  on  Railway  Accident  Law"  page 
471,  "but  such  authorization  or  ratification  can  be 
evidenced  either  by  an  express  order  to  do  the  act 
or  an  express  approval  of  its  commiss^n,  or  by  an 
antecedent  retention  of  a  servant  of  known  incom- 
petency, or  by  a  subsequent  retention  or  promotion 
of  the  negligent  servant" 

J.  The  Aggravatlog  Clrcnawtances  Must  Appear  In 
Declaration.— Where  there  are  no  allegations  in  the 
declaration  of  such  facts  that  would  show  that  the 
wrongful  act  was  accompanied  with  circumstances 
of  aggravation,  or  no  general  allegation  of  alia 
anomUa,  under  which  circumstances  of  aggravation 
might  be  proved,  punitive  or  vindictive  damages, 
which  are  special  damages,  cannot  be  recovered; 
only  such  damages  as  are  the  natural  and  proximate 
consequence  of  the  lawful  act  may  be  recovered  in 
such  a  case.  Peshine  v.  Shepperson,  17  Gratt  472, 
cited  and  approved  in  Fishbume  et  alt.  v.  Engledove. 
91  Va.  548,  668,  22  S.  E.  Rep.  864;  Lee  v.  Hill.  84  Va.  919, 
6  S.  E.  Rep.  478. 

k.  evidence  of  Defendant's  Wealth  and  Standing.— 

Evidence  of  the  defendant's  wealth  and  standing  in 
the  community,  may  be  considered,  where  the  evi- 
dence shows  a  case  for  punitive  damage,  not  to  show 
his  ability  to  pay  heavy  damages,  but  to  show  the 
probable  weight  and  effect  his  words,  as  in  an  action 
of  slander,  would  have  upon  the  community.  Har- 
man V.  Cundiff,  82  Va.  289,  citing  Womack  v.  Circle, 

29  Gratt  210. 

1.  Punitive  Damages  a  Question  for  the  Jury.— In 

cases  where  punitive  damages  are  proper,  the 
amount  of  damages  is  a  question  that  Is  peculiarly 
within  the  province  of  the  jury,  and  their  verdict 
will  not  be  disturbed  unless  it  appear  that  they  were 
actuated  by  passion,  prejudice,  undue  Influence,  or 
unless  the  amount  is  orossly  excessive.  Borland  v. 
Barrett  76  Va.  187,  citing  Peshine  v.  Shepperson,  17 
Gratt  472.  See  Blackwell  v.  Landreth,  90  Va.  748.  19 
S.  E.  Rep.  791;  Fishbume  v.  Engledove,  91  Va.  548,  22 
S.  E.  Rep.  854. 
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VII.  MEASURE  OP  DAMAGES. 

a.  aenerally.— The  object  of  tlie  law  is  to  give  com- 
pensation for  the  injury  suffered.  Wbere  the  loss  is 
merely  pecuniary,  and  admits  of  deflnite  estimate, 
It  is  proper  enousrh  to  speak  of  compensation,  which 
implies  the  notion  of  equivalents.  But  that  word 
becomes  inappropriate,  where  the  Injury  Is  not 
merely  pecuniary,  and  does  not  admit  of  definite 
estimate.  It  is  more  appropriate  to  say  that  the 
object  of  the  law  is  to  give  amends  or  reparation. 
The  injury  done  depends  upon  the  rights  that  are 
violated,  and  the  extent  of  the  violation,  and  the 
amends  or  reparation  In  damages  must  be  measured 
accordingly.  Peshine  v.  Shepperson,  17  Gratt  479, 
485. 

b.  DanaffesTtiat  Admit  of  DeflniteBjtlmate.— Where 
the  damages  admit  of  definite  and  pecuniary  esti- 
mate, the  object  of  the  law,  is  to  give  compensation 
for  the  Injury  suffered,  and  the  verdict  of  the  jury 
must  be  limited  to  the  actual  pecuniary  loss  of  the 
plaintiff.    Peshine  v.  Shepperson,  17  Gratt  472. 

c.  D«inag«s  That  Do  Not  Admit  of  Definite  Estimate. 
—Where  the  damages  do  not  admit  of  definite  esti- 
mate, and  there  is  no  legal  measure  of  damages  the 
law  leaves  the  amount  entirely  to  the  sound  discre- 
tion of  the  jury,  and  the  court  will  not  disturb  the 
verdict  of  the  jury  unless  the  amount  awarded  is  so 
large  or  small  as  to  indicate  that  the  jury  acted 
under  the  impulse  of  some  undue  motive  or  some 
gross  error  or  misconception  of  the  subject  N.  & 
W.  R.  Co.  V.  Shott  92  Va.  84,  22  S.  E.  Rep.  8U ;  Bertha 
Zinc  Co.  V.  Black's  Adm'r,  88A'a.  308,  13  S.  B.  Rep.  462: 
Norfolk  V.  Johnakin,  04  Va.  286, 26  S.  E.  Rep.  880;  Ward 
T.  White.  86  \(a.  212, 9  S.  E.  Rep.  1021 ;  Benn  v.  Hatcher, 
81  Va.  25;  Farish  v.  Reigle,  11  Gratt  697;  Richmond 
Ry..  etc..  Co.  V.  Garthright  92  Va.  686, 24  S.  E.  Rep.  267; 
Daingerfleld  v.  Thompson,  88  Gratt  186;  N.  &  W.  R. 
Co.  V.  Ampey,  98  Va.  106,  25  S.  E.  Rep.  226;  Richlands 
Iron  Co.  V.  Elkins,  90  Va.  249,  17  S.  £.  Rep.  890;  Va. 
Mid.  R.  Co.  V.  White,  84  Va.  498, 6  S.  £.  Rep.  578;  Black- 
well  V.  Landreth,  90  Va.  748,  19  S.  E.  Rep.  791 ;  Flsh- 
bume  V.  Engledove,  91  Va.  548,  22  S.  E.  Rep.  854; 
Borland  v.  Barrett  76  Va.  128;  Peshine  v.  Shepperson, 
17  Gratt  472;  N.  &  W.  R.  Co.  v.  Draper,  90  Va.  246, 
17  S.  £.  Rep.  888;  Miller  v.  Shenandoah  Pulp  Co.,  88 
W.  Va.  658, 18  S.  £.  Rep.  740. 

"To  justify  the  granting  of  a  new  trial  on  the 
ground  that  the  damages  awarded  are  excessive, 
the  verdict  mujst  be  so  out  of  the  way  as  to  evince 
passion,  prejudice,  partiality  or  corruption  in  the 
jury."  The  court  In  Benn  V.  Hatcher,  81  Va.  88.  In 
N.  &  W.  R.  Co.  V.  Ampey,  98  Va.  106,  25  S.  £.  Rep.  226, 
where  plaintiff  sued  for  the  loss  of  an  arm  and  was 
given  $8,500  damages,  Riblt,  J.,  in  delivering  the 
opinion  of  the  court  said,  ''There  is  no  legal  measure 
of  damages  In  a  case  of  this  kind,  and  their  estima- 
tion is  peculiarly  within  the  province  of  the  jury, 
who  are  deemed  especially  competent  to  determine 
such  matters.  It  is  well  settled  that  the  court  will 
not  disturb  the  verdict  In  such  a  case,  unless  the 
amount  allowed  is  so  great  as  to  evince  prejudice, 
partiality,  or  corruption  on  the  part  of  the  jury,  or 
that  they  were  misled  by  some  mistaken  view  of  the 
case." 

"Where  a  case  depends  upon  the  tendency  and 
weight  of  evidence,  and  the  jury  and  judge  who 
tried  the  case  concur  In  the  weight  and  influence  to 
be  given  to  the  evidence,  it  would  be  an  abtise  to  the 
appellate  powers  of  this  court  to  set  aside  a  verdict 
and  judgment  because  the  judges  of  this  court, 
from  the  evidence  as  it  is  written  down,  would  not 
have  concurred  in  the  verdict"    The  court  in  Benn 


V.  Hatcher.  81  Va.  38.  citing  and  approrlng  HOll 
Case.  2  Gratt  505;  Blosser  v.  Harshbarger.  21  Gnsx- 
214. 

d.  Damages  for  Palo  and  Sufteilng'. — "Xo  metboi 
has  yet  been  devised,  nor  scales  adjusted,  hy  mkk± 
to  measure  or  weigh  the  valne  in  money  the  degreei 
of  pain  and  anguish  of  a  aafifexing^  human  belsf. 
•  •  •  •  •  and  the  verdict  of  a  Jury  will  DOC  be  «et 
aside  on  the  ground  of  excessive  damages,  unka 
the  damages  be  so  great  as  to  indicate  that  theivr 
was  actuated  by  partiality  or  prejudice.*'  Rblt.  3* 
In  Richmond  Ry.  Co.  v.  Garthri^ht  88  Va.6B^SIS. 
E.  Rep.  267,  quoted  and  approved  In  Norfolk  r. 
Johnakin,  94  Va.  287, 28  S.E.  Rep.  8Sa  SeealsaFute 
V.  Reigle,  11  Gratt  697;  Benn  v.  Hatcher.  81  Va.8: 
N.  &  W.  R.  Co.  V.  Shott  92  Va.  84.  22  S.  E.  Bep.8iL 

e.  Instances  That  Prove  tlie  RuIcl  — The  court  ix 
Farish  v.  Reigle,  tl  Gratt  097,  affirmed  a  jodgamt 
for  $9,000  damages,  where  plaintiff  had  his  head 
severely  cut  leg  broken,  from  which  a  stiff  joiat 
followed,  which  his  physician  testified  would  ooa- 
tlnue  through  life,  and  in  consequence  of  his  tnjiBia 
he  was  confined  in  a  house  near  the  place  where  tbe 
accident  occurred  for  six  months,  and  iacamt 
doctor's  bills  to  the  amount  of  tSfn. 

In  Norfolk  v.  Johnakin,  94  Va.  286. 28  &  E.  Bep.  OH 
a  verdict  of  $5,000  was  affirmed,  where  the  erideBtt 
showed    that    the  plaintUf    (a    yoong  lady) 
severely  Injured,  by  reason  of  which  she 
invalid  and  cripple  for  two  years;  and  dnrtogwUdh 
time  she  suffered  excruciating  acony  every  dar. 

In  N.  &  W.  R.  Ca  v.  Anderson.  00  Va.  1, 17  S.  £>  Bo- 
767,  $2,000  damages  was  held  not  to  be  ezoesshc 
where  plaintiff  was  maliciously,  but  notTMeatif 
ejected  from  car.  But  in  N.  A  W.  B.  Co.  v.  Nect^.H 
Va.  589,  22  S.  E.  Rep.  867.  the  plaintiff  was  vithe^ 
violence  or  malice  ejected  from  defendant's  tnia. 
The  jury  thinking  it  a  case  for  exemplary  damaceb 
found  a  verdict  for  $800.  which  the  appellate  ossft 
set  aside,  as  excessive,  holding  that  tlie  plaintiflvai 
entitled  to  compensatory  dama^res  ooly,  ia  tht 
absence  of  circumstances  of  aggravatloti. 

A  verdict  for  $1,000  damages  for  throwing  a  ma 
from  a  truck,  cutting  his  face  and  bmisUig  his. 
The  plaintiff  suffered  no  permanent  Injur.  Af- 
firmed. Richmond  Ry.,  etc.,  Oo.  v.  OazthxfghL  tt 
Va.  635, 24  S.  E.  Rep.  207. 

In  N.&W.  R.CO.  v.Shott  92  Va.  34.  22  S.  S.  BcfL 
811,  the  plaintiff,  a  mail  clerk,  got  a  verdict  fbrSrjfll 
damages,  for  personal  injuries  received  throogh  tht 
gross  negligence  of  the  railway  company.  Jiidr- 
ment  affirmed. 

In  N.  &  W.  R.  Co.  V.  Ampey.  98  Va.  lOBL  25  3. 1. 
Rep.  226.  the  plaintiff,  a  young-  able-bodied  buu 
who  depended  wholly  on  manual  labor  for  ali^«i> 
hood,  was  allowed  tt,500  dama^res  for  the  lorn  d 
an  arm. 

Plaintiff's  skull  was  negligently  broken,  a  paxtrf 
which  was  removed,  leaving  brain  unprotected,  tas 
capacity  for  work  impaired.  Held,  82.500  daoafe 
not  excessive.  Richlands  Iron  Oo.  v.  "giiHiM:.  m  ^v 
249,  17  S.  E.  Rep.  89a 

$5,500  damages  not  too  much,  where  plaiatiflhai 
both  legs  and  thighs  broken,  and  one  of  the  ko 
were  so  badly  injured  that  It  had  to  be  ampotandi 
R.  &  D.  R  Co.  V.  Rudd.  88  Va.  648.  14  S.  E.  Rep.  SI 

In  Dalngerfield  v.  Thompson.  83  Gratt  ISS.  the  ofot 
affirmed  a  judgment  for  $8,000  given  plaintiff  fccu 
injury  sustained  by  him  in  his  foot,  which  ntteaa 
tated  amputation  of 'the  leg-  below  the  knee  >alst 
his  health  was  greatly  impaired,  and  bnsinen  set- 
fered  by  reason  of  his  wound. 
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In  Borland  v.  Barrett  76  Va.  128,  $10,000  punitive 
damaires,  was  held  not  excessive,  for  maliclonsly 
breaking-  a  bottle  over  plaintiff's  bead  In  the  dlnlnsr 
room  of  a  hotel,  inflicting  a  scalp  wound  only. 

In  Bertha  Zinc  Co.  v.  Black's  Adm'r,  88  Va.  80S,  13 
S.  E.  Rep.  452,  the  court  reversed  the  judarmentof 
the  lower  court  In  setting  aside  a  verdict  for  $10,000 
damages  as  excessive,  where  deceased  came  to  his 
end,  through  the  negligence  of  the  company,  and 
left  a  wife  and  number  of  children.  Deceased  was 
old.  Infirm  and  a  common  laborer. 

In  D.  &  W.  R.  Co.  V.  Brown.  90  Va.  840, 18  S.  £.  Rep. 
278,  plaintiff  recovered  $7,600  damages,  for  a  broken 
thig-h.  which  also  occasioned  a  consequent  shorten- 
ing of  his  leg. 

$2,000  damages  for  a  permanent  Injury  to  one's 
foot.  Held,  not  excessive.  N.  &  W.  R.  Co.  v.  Burge, 
84  Va.  68,  4  S.  £.  Rep.  21. 

$1.S75  for  dangerously  wounding  a  person,  by  rea- 
son of  which  he  suffered  much  and  was  in  bed  for 
several  months.  No  permanent  injury.  Held,  not 
inadequate.  Ward  v.  White,  86  Va  212,  9  S.  £.  Rep. 
1021. 

A  verdict  for  $5.00  was  set  aside  in  Blackwell  v. 
Landreth,  90  Va.  748,  10  S.  E.  Rep.  791,  as  being  inade- 
quate in  an  action  for  slander  of  a  girl  of  umblem- 
ished  reputation  by  false  imputations  upon  her 
chastity. 

f.  Breadi  of  Cootract— Measure  of  Danagee— Oener- 
ally.— As  has  been  seen  compensation  to  the  party 
injured  is  the  cardinal  rule  in  assessing  damages 
and  this  rule  applies  with  particular  force  to  cases 
of  breach  of  contract  The  obj ect  of  the  law,  in  such 
cases,  is  to  put  the  injured  party  in  such  circum- 
stances as  he  would  have  been  had  the  other  party 
carried  out  his  part  of  the  contract  Burruss  v. 
Hines,  94  Va.  418, 26  S.  E.  Rep.  875;  James  v.  Adams,  8  W. 
Va.  568;  Trigg tf<  al,  v.  Clay  tf^  a/.,  88  Va.  880, 18  S.  E.  Rep. 
434;  Kendall  Bank  Note  Co.  v.  Comm'rs  of  the  Sinking 
Fund,  79  Va.  578;  Peshine  v.  Shepperson,  17  Gratt 
472;  Alleghany  Iron  Co.  v.  Teaford,  96  Va.  872,  81  S.  E. 
Rep.  525;  James  v.  Kibler's  Adm'r.  94  Va.  165,  26  S.  E. 
Rep.  417;  Hare  v.  Parkersburg,  24  W.  Va.  564;  Patton 
A  Shaver  v.  Elk  River  Navigation  Co.,  18  W.  Va.  250. 

Where  a  party  is  not  permitted  to  perform  his 
part  of  the  contract  by  the  fault  of  the  other  party, 
he  may  recover  any  damages  he  may  have  suffered 
by  not  being  allowed  to  perform  his  part  of  the  con- 
tract such  as  wages  paid  to  idle  employees,  and 
costs  of  keeping  his  plant  in  readiness;  he  may  also 
recover  the  profits  he  would  have  made  had  he  befen 
allowed  to  carry  out  his  part  of  the  contract  Alle- 
ghany Iron  Co.  V.  Teaford,  96  Va.  372,  81  S.  E.  Rep.  525. 

Where  party  falls  to  accept  property  at  a  stipu- 
lated price  at  a  designated  place,  according  to  his 
contract  the  measure  of  damages,  is  the  difference 
between  the  amount  it  would  have  cost  plaintiff 
to  have  the  property  at  the  designated  place, 
and  the  amount  defendant  agreed  to  pay  for  such 
property.  Alleghany  Iron  Co.  v.  Teaford,  96  Va.  872, 
31  S.  E.  Rep.  625;  Hare  v.  Parkersburg,  24  W.  Va.  554. 
In  this  last  case  Obbbn,  J.,  said:  "It  seems  to  me, 
there  was  no  impropriety  in  the  jury  ascertaining 
the  amount  of  damage  the  plaintiff  below  sustained 
in  consequence  of  the  breach  of  this  contract  by  cal- 
culating what  it  would  have  cost  him  to  perform  his 
contract  and  taking  that  from  what  he  was  under 
the  contract  to  get  for  the  delivering  of  this  ♦  ♦  ♦." 
See  also,  Patton  &  Shaver  v.  Elk  River  Nav.  Co.,  13 
W.  Va.  250. 
g.  rieasure  of  Damages  In  Particular  Cases. 


For  Abandonment  by  Lcsaee  of  His  Contract  of  Rent. 

—The  measure  of  damages  to  the  lessor  in  such  a 
case  is  generally  the  amount  of  the  rent  that  would 
have  accrued  during  the  term  of  rental,  had  the 
lessee  carried  out  his  part  of  the  contract  But  if 
the  lessor  succeeds  in  rerenting  the  property  before 
the  lessee's  term  expires^  then  the  measure  of  dam- 
ages is  the  difference  between  the  amount  lessee 
contracted  to  pay.  and  the  sum  lessor  receives  from 
the  new  tenant  If  the  lessor  suffers  no  actual  dam- 
age, he  is  nevertheless  entitled  to  nominal  damages 
for  the  breach  of  the  contract  James  et  aU.  v.  Kib- 
ler's  Adm'r.  94  Va.  165,  26  S.  E.  Rep.  417. 

For  Breach  of  Contract  to  Pay  Honey.— "For  the 
breach  of  a  contract  to  pay  money,  no  matter  what 
the  amount  of  inconvenience  sustained  by  the  plain- 
tiff, the  measure  of  damages  is  the  interest  on  the 
money  only."  The  court  in  Bethel  &  Co.  v.  Salem 
Imp.  Co..  98  Va.  854.  25  S.  E.  Rep.  804. 

For  Failure  to  Deliver  Stock.— Where  it  Is  agreed  to 
deliver  stock  of  fluctuating  value  on  a  certain  day. 
the  measure  of  damages  for  failure  to  make  such 
delivery,  is  not  the  nominal  amount  of  said  stock, 
but  the  true  value  of  it,  on  the  day  agreed  on  for  its 
delivery.  Bull  v.  Douglas,  Adm'r,  4  Munf.  308.  See 
also.  Groves  v.  Graves,  1  Wash.  1 ;  Reynolds  v.  Wal- 
ler's Heir,  1  Wash.  164.  In  Gray  v.  Kemp  et  al.,  88 
Va.  201,  16  S.E.  Rep.  225,  the  court  held,  that  in  such  a 
case  the  plaintiff  might  recover  the  highest  price 
the  stock  would  have  brought  in  market  at  any 
time  after  the  day  agreed  on  for  its  delivery. 

I  have  this  day,  Sept  26,  1850.  borrowed  of  Mrs.  P. 
five  thousand  dollars,  in  stock  of  the  state  of  Virginia, 
on  which  interest  is  payable  semi-annually;  and  for 
the  repayment  of  the  same,  with  the  accruing 
Interest,  I  bind  myself,  my  heirs,  Ac,  witness,  &c, 
K.  The  stock  was  borrowed  to  be  converted  into 
money,  and  was  sold  in  November  for  84,755.  Held,  P. 
is  entitled  to  the  value  of  the  stock  at  the  time  of  the 
loan.    Davis.  Trustee,  v.  Knight  24  Gratt  406. 

For  Unlawfully  Taking  Part  of  Land— Railroads.— 
Railroad  company,  without  authority,  erected  ex- 
pensive improvements  on  plaintiff's  land.  Becoml ng 
insolvent  its  franchises  and  property  were  pur- 
chased by  another  company.  Held,  the  purchaser 
is  liable  for  the  land  taken  without  considering  the 
benefit  from  the  construction  of  the  railroad,  and 
for  the  damage  to  the  residue  ot  the  land.  In  such 
a  case,  the  amount  of  the  damages,  as  respects  the 
residue  of  the  land,  is  the  difference  in  the  market 
value  of  the  land  before  and  after  the  taking  thereof; 
and  as  respects  the  land  taken,  including  said  im- 
provements, is  the  fair  cash  market  value  of  the 
lan4  and  said  improvements  at  the  time  of  the  tak- 
ing in  view  of  the  uses  to  which  they  have  been  put; 
and  it  was  not  error  to  refuse  to  allow  a  witness  to 
testify  that  he  had  donated  similar  property  to  the 
company.  Richmond  &  Mecklenburg  R.  R.  Co.  v. 
Humphreys,  90  Va.  425, 18  S.  E.  Rep.  901. 

For  Property  Unlawfully  Sold.— The  measure  of 
damages  for  a  party  whose  property  has  been  un- 
lawfully sold  by  a  wrong-doer,  is  the  value  of  the 
land  at  the  date  of  the  sale.  Sims  v.  Tyrer,  96  Va. 
14,  80  S.  E.  Rep.  448. 

For  Undermlnlns  Foot-Path— Death  of  Licensee.- in 
an  action  by  the  personal  representative  of  a  licen- 
see of  a  footp-path,  against  the  owner  of  the  lands,  for 
causing  the  death  of  such  licensee,  by  carelessly 
and  negligently  undermining  said  foot-path,  the 
measure  of  damages  is  such  sum  as  to  the  jury  may 
seem  fair  and  just  under  all  the  circumstances  of 
the  case,  not  exceeding  the  amount  claimed  in  the 
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declaration.    N.  &  W.  R.  Co.  v.  DeBoard's  Adm'r,  91 
Va.  700,  22  S.  E.  Rep.  514. 

For  DMtroylns  Past  Way.— The  measure  of  dam- 
aflres,  recoverable  of  a  railroad  company,  for  destroy- 
ing a  pass  way  over  one's  lands,  is  not  merely  the 
injury  to  the  part  of  the  land  made  inaccessible.  N. 
&  W.  R.  Co.  V.  Carter,  »1  Va.  587,  22  S.  E.  Rep.  617. 

For  Wrongful  DtotreM.— In  an  action  to  recover 
damaares  for  wrongfully  distraining  property  for 
rent  not  due,  the  measure  of  damage,  in  the  absence 
of  circumstances  of  airsravatlon,  such  as  fraud, 
malice,  oppression,  etc.,  is  such  damages  as  are  the 
natural  and  proximate  result  of  the  injury  com- 
plained of.  Fishbume  v.  Ensrledove,  91  Va.  548,  22 
S.  E.  Rep.  364. 

For  Failure  to  Transmit  Measage.— Where  a  tele- 
graph company  has  received  a  message  for  trans- 
mission and  the  usual  charges  according  to  their 
regulations,  it  is  bound  to  transmit  the  message 
faithfully  and  promptly,  whether  it  be  in  "cipher" 
or  "intelligible,"  and  should  the  company  negligently 
fail  to  transmit  such  message  altogether,  or  to 
transmit  it  faithfully  and  promptly,  it  will  become 
liable  to  an  action  for  damages  by  the  party  ag- 
grieved, and  the  measure  of  damages  in  such  case 
is  such  loss  as  the  party  aggrieved  has  sustained  by 
reason  of  the  wrongful  act  of  the  company  in  viola- 
tion of  the  duties  Imposed  on  it  by  law.  A  more 
precise  statement  of  the  rule  is:  The  company  is 
liable  to  all  the  direct  damages  which  both  parties 
would  have  contemplated  as  flowing  from  the 
breach  of  the  contract  or  violation  of  the  duty,  if,  at 
the  time,  they  had  bestowed  proper  attention  to  the 
subject,  and  had  been  fully  Informed  of  all  the 
facts.  Western  Union  Telegraph  Co.  v.  Resniolds 
Bros.,  77  Va.  178. 

For  Alteration  of  Telegram.  —  Plaintiff  wired  his 
brokers  in  Mobile  to  buy  600  bales  of  cotton  for  him. 
In  transmission  the  number  was  by  the  mistake  of 
the  telegraph  company,  changed  to  2500.  Held,  the 
measure  of  damages  was  the  amount  lost  on  the 
sale  at  Mobile  of  the  excess  of  the  cotton  above 
that  ordered,  or  if  not  sold  then,  what  would  have 
been  the  loss  on  the  sale  of  the  cotton  of  Mobile 
in  the  condition  and  circumstances  in  which  it  was 
when  the  mistake  was  ascertained,  including  In 
such  loss  all  the  proper  costs  and  charges  thereon. 
Wa.shington  &  N.  O.  Tel.  Co.  v.  Hobson  &  Son,  16 
Oratt  122. 

Sheriff  for  Default  of  Deputy.— A  sheriff  against 
whom  a  judgment  is  rendered  for  the  default  or 
misconduct  of  his  deputy,  is  entitled  to  recover  of 
that  deputy,  not  only  the  amount  of  the  judgment, 
but  all  costs  and  damages  connected  with  such 
judgment  Stowers,  Adm'r  of  Bragg,  v.  Smith's 
ExX  5  Munf .  401. 

In  Holcomb  v.  Floumoy,  2  Call  438,  the  court  re- 
fused to  interfere  with  an  award  that  allowed  a 
sheriff  to  recover  against  his  deputy,  on  a  bond  to 
"nave  harmless"  the  sheriff  by  reason  of  any  default 
or  misconduct  of  the  deputy,  all  damages  and  ex- 
I>ense8  necessarily  incurred  by  him,  and  damages 
for  his  trouble  and  anxiety  which  were  caused  by 
the  deputy's  default. 

Qp  Indemnifying  Bond.— The  proper  measure  of 
damages  in  an  action  on  a  bond,  to  indemnify  a 
sheriff  for  the  sale  of  property,  seized  under  execu- 
tion, is  the  actual  value  of  the  property  seized  and 
sold,  with  interest  in  the  way  of  damages,  on  the 
amount  of  the  value,  from  the  day  fixed  on  by  the 
jury,  as  the  time  at  which  the  property  is  to  be 


valued,   until   the  time    of  the   trial.    Cnuip  ▼. 
Ficklin.  1  Patt  A  H.  201. 

On  injunction  Bond.— In  an  action  on  as  InJvncdoB 
bond  with  condition  "to  pay  all  such  costs  as  majbr 
awarded  against  the  plaintiff,  and  all  such  danasa 
as  shall  be  Incurred  in  case  the  said  Injnnctfante 
dissolved,"  fees  paid  to  counsel  in  the  lajuciiai 
suit  cannot  be  recovered  as  damages,  altluxicb  tke 
bill  be  a  pure  bill  of  in j unction.  Wisecarrer  4  d.  t. 
Wlsecarver,  97  Va.  462.  84  S.  E.  Rep.  S& 

Upon  Warranty  of  Soundneaa  of  AnimaL-For  qns 
a  warranty  of  the  soundness  of  an  animal  sokL  the 
measure  of  damages  is  the  difference  betweestke 
value  of  the  animal  sound  as  warranted,  aad  ba 
value  at  the  time  of  the  sale  fn  the  oondtttoa  fee 
really  was:  and  the  price  at  which  the  anlnal  «as 
sold  is  the  proper  evidence  of  value  at  that  Use.  if 
sound  to  the  extent  of  the  warranty.  And  the  nk 
is  the  same  whether  the  purchaser  offers  to  reon 
the  animal  or  not  Thornton  v.  Thompsoa.4GnSL 
121. 

Trover  and  Conversion.— In  trover  and  cooteniaB 
the  plaintiff  may  recover  an  amount  greater  tliM 
the  the  value  of  the  thing  converted.  PearpoiBtT. 
Henry,  2  Wash.  192. 

For  Prematurely  Filing  nccliaaic*aLieaL-A«lKB- 
tractor  files  a  mechanic's  lien  before  completiflB  «f 
the  work,  contrary  to  Code,  §  2i70L  Hdd.  be  it  Uahle 
to  an  action  for  damages  for  injury  therdv  ^sc 
the  contractor.  In  such  action  the  declaratkmitall 
charge  some  special  damage  to  plaintiff,  as  tbete- 
guage  of  the  alleged  lien  does  not  necessarily  iaport 
injurious  defamation :  but  It  is  not  necessarr  lo  give 
the  name  of  any  one  whose  custom  has  bees  ksc  t» 
the  plaintiff,  nor  to  state  that  the  alleged  lies  ias 
been  ended  by  limitation  or  decree.  Moore  v.  BoHb. 
89  Va.  107, 16  S.  E.  Rep.  500. 

For  Destroying  Fruit  Treea.— The  measure  of  4aB- 
ages  for  destroying  by  fire  an  orchard  of  fntt  tttcs 
Is  the  value  of  the  trees  de8tzx>yed ;  not  **tlie  ooi&flf 
replacing  the  trees  the  first  proper  seaaon  forplaiS' 
ing  after  the  burning,  and  the  value  of  the  care  aaf 
labor  bestowed  on  said  trees  by  plalntlib  before  tte 
burning,  with  Interest  on  the  vaine  of  the  care  aaf 
labor  from  the  time  it  was  bestofwed.  K.AW.X. 
Co.  V.  Bohannon,  85  Va.  288, 7  S.  E.  Rep.  881 

For  Property  Lost  by  Carrier. — Saya  the  coart  la 
Tompkins  v.  Kanawha  Board,  21  W.  Va.  fS.  '^Tfee 
general  rule  is,  that  where  personal  proiiertj  k 
being  shipped  to  a  certain  place  for  sale,  aad  a  1m 
occurs,  the  measure  of  damages  is  the  dUfeRBce 
between  the  price  at  which  the  property  was  bosffcL 
and  its  market  value  at  the  place  of  and  at  tte  tmt 
when  it  should  have  been  delivered.  Boyd  r,  Gsn^ 
son,  14  W.  Va.  1.  This  rule  is  established  to  ascena^ 
what  the  party  had  In  fact  lost  Bnt  where  tefeai 
actually  contracted  to  sell  the  property  in  the  place 
where  it  is  to  be  delivered  at  a  spedfled  price.  dH 
price  at  which  it  was  so  contracted  to  be  sold  b  tfee 
best  evidence  of  its  value,  and  of  the  loss  whlci  to 
owner  had  sustained.** 

Vlll.  nODB  OP  BSTIMATINO  DAnAOBSL 

a.  In  Actions  tor  Personal  h^iirfea.  the  jury  bv 
always  take  in  consideration,  In  estimating  the  dia> 
ages  to  be  allowed, 

1.  The  Mental  Suffering  the  plaintiff  has  undeifoac. 
N.  &  W.  Ry.  Co.  V.  Marpole,  97  Va.  504.  t4 S.  K.  Rev.* 
Parsons  v.  Harper,  10  Oratt.  M;  R.  ft  D.  B.  Ofr  v 
Norment  84  Va.  187.  4  S.  E.  Rep  211:  Vinalv.  ODr^ 
18  W.  Va.  1 ;  Riley  v.  Railway  Co..  27  W-  Va.  1«:  01*^ 
gerfleld  v.  Thompson,  SB  Oratt.  l»:  Boriaai  v 
Barrett,  76  Va.  128,  any 
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a.  PhyilcAl  Suffering  and  Palo  he  bas  nnderffone  on 
accountof  the  injary  complained  of,  Ampey's  Case, 
SS  Va.  110. 25  S.  E.  Rep.  836;  N.  St  W.  Ry.  Co.  t.  Marpole. 
07  Va.  5M,  34  S.  £.  Rep.  462;  Parsons  v.  Harper,  16 
Oratt  64:  R.  &  D.  R.  Co.  v.  Norment,  84  Va.  167,  4  S. 
E.  Rep.  211;  Riley  v.  Railway  Co.,  27  W.  Va.  146;  Bol- 
ton €t  al,  y.  Vellines,  04  Va.  SOS,  28  S.  E.  Rep.  847;  Dain- 
srerfleld  t.  Thompson,  88  Oratt.  136;  Borland  v. 
Barrett,  76  Va.  128,  his 

3.  LoM  of  Time,  Riley  v.  Railway  Co.,  27  W.  Va.  146; 
Parsons  v.  Harper,  16  Gratt  64;  Vinal  v.  Core,  18  W. 
Va.  1 :  Bolton  et  al.  v.  Vellines.  04  Va.  S08,  26  S.  E.  Rep. 
847;  Dainsrerfleld  y.  Thompson,  88  Gratt  186;  Borland 
V.  Barrett,  76  Va.  128;  R.  &  D.  R.  Co.  y.  Norment.  84 
Va.  167,  4  S.  E.  Rep.  211.  and  the 

4.  Degree  and  ProteUe  Duration  of  Injury,  Dainfirer- 
fleld  y.  Thompson,  88  Gratt  186;  R.  &  D.  R.  Co.  y. 
Norment  84  Va.  167,  4  S.  E.  Rep.  211;  N.  &  P.  R.  Co.  y. 
Ormsby.  27  Gratt  455.  any 

5.  Medical  Expenses  the  plaintiff  may  haye  in- 
curred by  reason  of  the  injury,  R.  &  D.  R.  Co.  y.  Nor- 
ment 84  Va.  167,  4  S.  E.  Rep.  211;  Parish  y.  Reigle,  11 
Gratt  607;  Riley  y.  Railway  Co..  27  W.  Va.  145;  Wilson 
y.  City  of  Wheellnfir,  10  W.  Va.  828;  Dalnrerfleld  y. 
Thompson,  88  Gratt  186;  Borland  y.  Barrett  76  Va. 
128;  also  the 

6.  Permanent  Reduction  of  His  Capacity  to  Bam 
Jloiiay  for  himself  or  those  dependent  on  him, 
Riley  V.  Railway  Ca,  27  W.  Va.  145;  Wilson  y.  City  of 
Wheeling,  10  W.  Va.  823;  Daingerfi^d  y.  Thompson, 
88  Gratt  186;  Borland  y.  Barrett  76  Va.  128;  R.  &  D. 
R.  Go.  T.  Norment  84  Va.  167,  4  S.  E.  Rep.  211;  N.  & 
P.  R.  Go.  y.  Ormsby,  27  Oratt  455.  and  the  fact  that 
he  has  a 

7.  Family  Dependent  on  Him  for  Support  may  be 
taken  Into  consideration  where  he  is  permanently 
injured,  or  has  died  from  his  injuries.  B.  &  O.  R. 
Ca  y.  Wiflfhtman's  Adm'r,  20  Gratt  481. 

"All  the  cases  agree  that  where  the  deceased  has 
left  a  widow  and  children  it  Is  proper  for  the  jury, 
in  assessing  the  damages,  to  estimate  the  yalue  of 
the  support  and  maintenance  properly  deriyed  from 
the  deceased,  the  amount  realized  by  him  from  his 
usual  occupation,  as  also  the  loss  of  his  care,  nurture 
and  instruction."  B.  &  O.  R.  Co.  y.  Wightman's 
Adm*r,  smfra. 

8.  rieatal    and  Physical  Suffering    of  Deceased's 

Family.— In  an  action  to  recoyer  damages  for  the 
death  of  a  son  occasioned  by  the  wrongful  act  of 
another,  it  is  error  to  instruct  the  jury,  that  in  esti- 
mating the  damages,  they  may  take  in  consideration 
the  effect  the  news  of  the  son's  death  had  upon  the 
neryous  system  of  the  mother.  As  there  is  no  nec- 
essary or  probable  connection  between  negligence 
which  results  in  the  death  of  a  son,  and  the  conse- 
quent neryous  condition  of  his  mother.  N.  &  W.  Ry. 
Co.  y.  Steyens'  Adm'r,  07  Va.  631,  84  S.  E.  Rep.  525. 

b.  Other  TorU. 

I.  Injury  to  Character.— The  jury  may  take  in  con- 
sideration, in  a  proper  case,  the  injury  one's  charac- 
ter receiyes,  as  in  a  case  of  malicious  prosecution, 
slander,  etc.   Vinal  y.  Core,  18  W.  Va.  1. 

a.  Counsel  P^es.— "The  general  rule  is  that  counsel 
fees  are  not  recoyerable  as  damages,  but  on  the 
trial  of  an  action  for  malicious  prosecution  or  false 
imprisonment  where  exemplary  damages  are  recoy- 
erable, the  fees  paid  gr  incurred  to  counsel  for 
defending  the  original  suit  of  prosecution  may  be 
proyed,  and,  if  reasonably  and  necessarily  incurred, 
may  be  taken  into  consideration  by  the  jury  in  the 
ayerment  of  damages."  Rilbt,  J.,  in  Burruss  y. 
Hlnes,  04  Va.  418,  420.  26  S.  E.  Rep.  875,  citing  Par- 


sons y.  Harper,  16  Gratt  64.  See  also,  Vinal  y.  Core, 
18  W.  Va.  1;  Bolton  et  al  y.  Vellines,  04  Va.  303,  26  S. 
E.  Rep.  847. 

3.  Credit  and  Business  Standing.— The  jury  in 
assessing  the  damages  may  take  in  consideration 
the  loss  of  credit  and  business  standing  of  the  plain* 
tiff. 

In  Peshine  y.  Shepperson,  17  Gratt  472,  where  the 
defendant  entered  the  store  of  the  plaintiff  at  night- 
time, in  collusion  with  his  clerk,  and  carried  off 
most  of  his  stock,  the  court  by  Jgtnbs,  J.,  said; 
**That  such  acts  are  well  calculated  to  injure  the 
credit  and  business  standing  of  a  merchant,  and 
that  such  will  always  be  their  effect  to  a  greater  or 
less  extent  seems  too  obyious  to  require  proof  by 
argument  or  illustration.  They  inyolye  an  imputa- 
tion, in  the  harshest  form,  upon  his  credit  and  also 
upon  his  integrity.  •  •  •  ♦  •  The  damages  re- 
sulting from  the  credit  and  business  standing  of 
the  plaintiff,  •  •  ♦,  were  therefore  properly  re- 
coyerable, as  natural,  proximate  and  necessary 
consequences  of  the  acts  of  the  defendants." 

4.  Injury  to  Business.— Certain  wrongful  acts  will 
necessarily  Injure  the  business  of  the  person  whose 
rights  are  yiolated,  and  when  such  is  the  case,  the 
jury  may  consider  the  injury  to  plaintiff's  business, 
in  assessing  the  damages.  Peshine  y.  Shepperson, 
17  Gratt  472.  See  Daingerfleld  y.  Thompson,  88 
Gratt.  136.  And  in  such  a  case,  to  ascertain  the 
damages,  the  nature  and  extent  of  the  merchant's 
business,  whether  profitable  or  not,  are  proper  sub- 
jects of  inquiry.    Peshine  y.  Shepperson,  (tupra). 

5.  riental  Anguish.— In  an  action  by  a  father,  for 
the  seduction  of  his  daughter,  the  jury  may  take  in 
consideration  the  mental  anguish  of  the  father,  in 
estimating  the  damages.  Riddle  y.  McOinnis,  22  W. 
Va.  253. 

6.  Humiliation— Indignity  — Insult— In  an  action 
for  false  imprisonment  the  jury  may,  in  estimating 
the  damages,  take  into  consideration,  the  humilia- 
tion, indignity  and  insults  borne  by  plaintiff. 
Vinal  y.  Core.  18  W.  Va.  1.  See  Borland  y.  Barrett, 
76  Va.  128. 

7.  Pact  That  Legislature  May  Act.— Upon  the  trial  of 
an  issue  to  ascertain  the  amount  of  damages  sus- 
tained by  a  ferry  franchise  by  the  erection  and 
operation  of  a  bridge,  the  jury  are  to  regard  the 
franchise  as  permanent  and  in  estimating  the  dam- 
age cannot  take  into  consideration  the  fact  that  the 
legislature  may  repeal  the  law  creating  the  exclu- 
siye  priyilege  of  transporting  persons  and  things 
across  the  riyer  within  half  a  mile  of  the  ferry. 
Mason  y.  Harper's  Ferry  Bridge  Co.,  20  W.  Va.  223. 

.    IX.  MITIQATION  OP  DAriAQBS. 

Effect  of  Insurance  Money  Received  by  Deceased's 
Family— In  B.  &  O.  R.  Co.  v.  Wightman's  Adm'r,  29 
Gratt  481.  26  Am.  Rep.  384.  the  coart  held  that  evi- 
dence to  the  effect  that  deceased  at  the  time  of  his 
death  held  policies  on  his  life  to  the  amount  of 
85,000,  for  the  benefit  of  his  wife  and  children,  and 
that  since  his  death  the  amount  of  such  i)olicies  had 
been  paid  oyer  to  his  widow  and  children,  was  prop- 
erly held  inadmissible.  The  court,  in  passing  on 
this  question,  said  by  Staples,  J..  "We  think  the 
court  did  not  err  in  refusing  to  admit  this  evidence. 
It  was  clearly  calculated  to  mislead  the  jury  as 
to  the  issues  they  were  to  try.  The  mere  fact 
that  the  family  of  the  deceased  received  money  from 
some  other  source  would  not  jastiy  Influence  the 
measure  of  compensation  to  be  made  by  the  defend- 
ant for  injuries  attributable  to  the  misconduct  of 
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its  employees  and  asrents.  The  party  effectlnsr  tbe 
Insurance  paid  the  fall  value  for  it  and  there  is  no 
equity  in  tbe  claim  of  the  defendant  to  the  benefit 
of  a  contrac  t  for  which  It  flrave  no  consideration.  It 
is  said  that  Lord  Campbkli^,  the  author  of  the 
Enfflish  act,  was  of  opinion  that  the  money  received 
on  a  policy  of  Insurance  by  the  family  of  the  de- 
ceased, mifirhtbe  taken  into  account  in  assessinsr  the 
damaires.  In  this  country  the  courts  have  uniformly 
held  the  contrary:  and  this  view  is  the  more  Just 
and  reasonable." 

Pact  That  Plaintiff  Brought  on  the  Injury  by  His  Mis- 
conduct—In Matthews  v.  Warner's  Adm'r,  29  Gratt 
670, 26  Am.  Rep.  396,  it  was  held  that  the  jurj'  mifirht, 
in  assessing  the  damages,  take  into  consideration, 
the  fact  that  plaintiff's  deceased,  in  a  way,  brought 
on  his  death,  by  cursinir  defendant  repeatedly  before 
the  fatal  shot. 

Property  Illegally  Taken  —  Evidence  That  Similar 
Property  Was  Donated.— In  an  action  asralnst  a  rail- 
road company,  for  the  value  of  land  illegally  taken 
by  it,  and  for  damag-es  to  the  residue,  evidence  that 
another  party  donated  similar  land  to  the  company 
is  proper.  R.  &  M.  R.  R.  Co.  v.  Humphreys,  90  Va. 
425.  18  S.  £.  Rep.  901. 

X.  PR05PBCTIVB  DAMXaES. 

a.  The  General  Rule  Stated.— Prospective  damasres 
are,  as  a  general  rule,  recoverable,  when  the  cause 
of  action  is  complete,  and  the  prospective  damages 
are  reasonably  certain.  James  v.  Kibler,  94  Va.  166, 
26  S.  E.  Rep.  417;  Harffreaves  v.  Kimberly,  26  W.  Va. 
787,  58  Am.  Rep.  121;  Smith  v.  Point  Pleasant,  etc., 
R.  Co.,  23  W.  Va.  453;  Roffers  v.  Coal  River,  etc..  Co., 
19  S.  E.  Rep.  401.  89  W.  Va,  272;  Watts  v,  N.  A  W.  R. 
Co.,  19  S.  E.  Rep.  521,  39  W.  Va.  196. 

b.  Injury  Hust  Be  Permanent— Where  it  is  proven 
that  the  cause  of  the  injury  to  the  property  in  ques- 
tion, is  of  a  permanent  nature,  and  the  damasre  is 
permanent,  then  th^  rule  is  that  all  damages,  both 
past  and  prospective,  may  be  recovered  in  one  suit 
Hargreaves  v.  Kimberly,  26  W.  Va.  787.  53  Am.  Rep. 
121;  Smith  V.  Point  Pleasant,  etc..  R.  Co..  23  W.  Va. 
458;  AogersY.  Coal  River,  etc.,  Co.,  19  S.  £.  Rep.  401,  39 
W.  Va.  272;  Watts  v.  N.  &  W.  R.  Co.,  19  S.  E.  Rep.  521, 
39  W.  Va.  196. 

c.  Successive  Action  for  the  Consequences  of  the 
Same  Injury.— "It  seems  to  me  that  in  all  those  cases, 
where  the  cause  of  the  injury  is  in  its  nature  perma- 
nent, and  a  recovery  for  such  injury  would  confer 
a  license  on  the  defendant  to  continue  the  cause,  the 
entire  damage  may  be  recovered  in  asingrle  action; 
but,  where  the  cause  of  the  injury  is  in  the  nature 
of  a  nuisance  and  not  permanent  in  its  character, 
but  of  such  a  character  that  it  may  be  supposed,  that 
the  defendant  would  remove  it,  rather  than  suffer 
at  once  the  enUre  damage,  which  it  mlcrht  inflict, 
if  permanent,  then  the  entire  damage  cannot  be 
recovered  in  a  sinsrle  action;  but  actions  may  be 
maintained  from  time  to  time,  as  long  as  the  cause 
of  the  injury  continues."  The  court,  in  Harif reaves 
V.  Kimberly,  26  W.  Va.  799.  quoted  and  approved  in 
Rogers  v.  Coal  River,  etc.,  Co.,  39  W.  Va.  272. 19  S.  E. 
Rep.  401.  404;  Watts  v.  N.  &  W.  R.  Co..  19  S.  E.  Rep.  521, 
39  W.  Va.  196. 

d.  Injury  Must  Be  Temporary. —But  where  the  cause 
of  the  injury  to  the  property  is  not  of  a  permanent 
nature,  but  only  of  a  temporary  character,  the  rule 
is  that  only  such  damasres  may  be  recovered  as  have 
actually  accrued,  at  the  date  of  the  Institution  of  the 
action,  and  subsequent  actions  must  be  maintained 
to  recover  any  future  damage.  Hargreaves  v.  Kim- 
berly, 26  W.  Va.  787.  58  Am,  Rep.  121 ;  Rogers  v.  Coal 


River,  etc.,  Co.,  19  S.  E.  Rep.  401,  89  W.  Va.  TH;  Waai 
V.  N.  &  W.  R.  Co.,  19  S.  E.  Rep.  Kl.  99  W.  Va.  IM. 

XI.  PLEADING  AND  PRACTICE. 

a.  Amount  of  Damages  Omitted  la  Dedvilhi- 
Effect  of.— After  verdict,  the  damages  barliif  Ihci 
left  blank  in  the  declaration,  the  court  will  Inspect 
the  writ  and  supply  them  from  it.  Digges  t.  Konk 
3  H.  &  M.  868:  Hook  v.  Tumbull,  6  Call  8&. 

In  Craghill  et  als.  v.  Page  et  al*„  S  H.  &  M.  44&  ntkk 
was  an  action  of  debt  on  a  bond  with  acoUaun! 
condition,  no  damages  were  laid  in  the  dedandos: 
nevertheless  the  judgment  was  sustained. 

In  debt  on  a  bond,  damages  need  notbelxMJB 
the  declaration  or  found  by  the  jury.  Taylor 4 Ox 
V.  M*Clean,  3  Call  567.  See  Woodson  t.  iotos.  S 
Munf.  230. 

b  Declaration— Counts— Claim  of  DamafHw-A  deco- 
ration contains  several  counts,  and  no  damages  tic 
claimed  at  the  end  of  each  count  bat  tbe  csdn 
declaration  concludes:  "In  all  to  the  damage  of  tk 
plaintiff  1500,  and  therefore  they  sue,**  this  daimof 
damages  must  be  regarded  as  on  acconnt  o!  tte 
wrongs  named  in  each  several  count  and  UMitfaR 
a  verdict  and  judgment  may  on  such  a  dedaradoQ 
be  rendered  for  damages.  Postlewaite  t.  WIm.  I? 
W.  Va.  2,  cited  and  approved  in  Hofltoan  r.  Olcki»> 
son,  81  W.  Va.  142,  6  S.  £.  Rep.  58. 

c  Summons  —  Copy— Varlanoe.— Original  niaiMBi 
stated  damages  at  85,000:  copy  at  lljsoa  Tbe  mi- 
ance  could  be  taken  advantage  of  only  by  plea  ii 
abatement  (S  82S9) ;  and,  at  least  was  waived  br  fail- 
ure to  object  before  verdict  R.  &  D.  R.  Co.  ?.  Badd. 
88  Va.  648,  14  S.  £.  Rep.  861. 

d.  Damages  Not  to  Exceed  Amount  CMmrf  la  Dod^ 
ration.— Greater  damages  cannot  be  awarded  Uiaa 
are  claimed  in  the  declaration.  Hook  v.  TantaH 
6  Call  85;  Pearpoint  v.  Henry.  2  Wash.  192:  Ga.  Hoee 
Ins.  Co.  V.  Goode  &  Co.,  95  Va.  751,  30  S.  E.  Rep.  M: 
Cahill  V.  Pintony,  4  Munf.  871 :  Winslow  Mak.T.  Om- 
monwealth,  2  H.  &  M.  450. 

e.  Principal  and  Interest  Together  May  Bmi 
Amount  Claimed.— But  this  restriction  is  oooflicd  id 
the  principal  alone,  and  does  not  affect  tbe  iotenst 
that  may  be  allowed  thereon.  Cahill  v.  Plntov.  < 
Munf.  371: 'Ga.  Home  Ins.  Ca  v.  Goode  ftOa.tlVi. 
767, 30  S.  E.  Rep.  866. 

f.  Verdict  In  Excess  of  Amount— Plaliitlff  fUr  ^ 
lease  Amount  in  Excess.— If  the  jury  find  averlkt 
for  a  larger  amount  than  is  claimed  In  the  dedan^ 
tion,  the  plaintiff  ^nay  release  so  much  of  tbe  aBod 
that  is  in  excess  of  that  claimed  by  him  inbisdeda* 
ration,  and  take  judgment  for  the  remainder,  asi 
unless  he  does  so  a  new  trial  should  be  avanled. 
Cahill  V.  Pintony,  4  Munf.  871:  Hook  ▼.  TarnbalLi 
Call  85:  Tennant's  £x*or  v.  Gray,  5  Munf.  49i 

g.  When  Damages  May  Exceed  AmeoaC  IM  h 
Declaration.— In  debt  upon  a  bond  with  a  coQateni 
condition,  the  jury  may  assess  damages  beycad 
those  laid  in  the  declaration,  if  tbe  penalty  be  s^ 
cient  to  cover  them.  Payne  v.  Bllzey,  2  Wash.  I* 
Winslow  et  alt.  v.  Commonwealth,  t  B.  AIL  9^ 
Johnstons  v.  Meriwether,  8  Call  5SS. 

TucKKB,  J.,  in  Winslow  v.  Commonwealth  (a^ 
says: 
curred 

damages  laid  in  the  declaration  are  only  lOOt  Tbe 
damages  assessed  in  one  of  these  suits  are  npvai* 
of  9002.  and  in  the  other  l,000(.  And  I  wasattnt 
inclined  to  think,  that  the  same  reason  wUdi  i*^ 
strains  a  plaintiff  from  recovering  more  dasacc* 
than  he  demands  in  his  declaration,  in  an  acdci 
sounding  merely  in  damages,  would  apply  to  tbe« 


"In  perusing  the  record,  an  objecdea  <»■ 
to  me  which  was  not  noticed  at  the  bar-  Tk 
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cases.  But  I  find  that  this  point  occarred  In  John- 
stons r.  Meriwether  i9uin^)n  and  asrain  in  Payne  v. 
Ellzey  (tupra),  and  in  both  cases  was  disresrarded. 
My  doubts  are  consequently  chansred  into  submis- 
sion. Yet,  I  cannot  help  sayin?  that  such  a  practice 
has,  in  my  opinion,  a  tendency  to  mislead  a  defend- 
ant, who  may  think  it  not  worth  while  to  defend  a 
suit,  where  the  damasres  are  laid  at  lOi.  only,  but 
would,  probably,  be  roused  on  receivlnff  notice,  that 
he  miffht  be  subject  to  the  payment  of  2,000{.** 

Ii.  DeM  on  Bond-^ury  Need  Not  Assew  Danagcs.— 
In  debt  on  a  bond  the  j  ary  need  not  find  plaintiff's 
damages,  but  may  brinsr  in  a  general  verdict  in  his 
favor.    Taylor  ft  Oo.  v.  McClean,  3  Call  B67. 

I.  Declaratioii— Allegation— Particular  Injury.— A  dec^ 
iaration,  in  an  action  for  personal  injuries,  need  not 
state  the  particular  injury,  for  Instance  a  broken 
lesr:  a  ireneral  allesration  that  plaintiff  was  thereby 
"sreatly  injured*  bruised,  wounded  and  crippled"  is 
enouirh.  It  is  different  though  where  the  plaintiff 
seeks  to  recover  special  damages,  consequent  on  the 
particular  injury.  Yeairer  v.  City  of  Bluefleld,  40  W. 
Va.  484,  21  S.  £.  Rep.  752. 

Wbere  the  plaintiff,  in  his  complaint,  claims  from 
the  defendant  damages  for  the  destruction  of  BOO 
rails  and  about  one  mile  of  board  fence,  some  wood 
upon  bin  land,  and  a  lot  of  growinff  timber,  which. 
he  alleges,  was  caused  by  the  nerliffence  of  the 
defendant  in  permitting  Are  to  emit  from  its  loco- 
motive and  spread  over  his  land,  he  will  not  be  per- 
mitted to  prove  general  damages  done  to  his  farm, 
bat  b  e  will  be  confined  to  the  specific  items  of  dam- 
aire  alleged  in  his.  complainant  Stewart  v.  Balti- 
more &  O.  R.  Co.,  10  S.  E.  Rep.  20,  83  W.  Va.  88. 

Not  Necessary  to  State  Every  flatter  That  May  En- 
bnaoetbe  Daaiaffee.~In  a  declaration  in  an  action 
for  damages  resulting  from  the  death  of  a  person 
by  the  wrongful  act  of  another,  it  is  not  necessary 
to  state  every  matter  which  may  enhance  the  dam- 
acres.  N.  A  W.  Ry.  Oo.  v.  Stevens*  Adm*r,  97  Va.  681, 84 
S.  £.  Rep.  525:  B.  ft  O.  R.  Co.  v.  Wightman's  Adm*r. 
29  Gratt  441. 

Lass  of  Time— Married  Wobmu.— Under  chapter  108 
of  the  Va.  Code  of  1887,  a  married  woman  cannot  re» 
cover  damages  for  loss  of  time,  because  of  injuries 
she  has  wrongfully  sustained,  unless  it  be  averred 
and  proved  that  she  is  a  sole  trader.  Richmond  Ry., 
etc..  Co.  V.  Bowles,  92  Va.  788,  24  S.  E.  Rep.  888;  A.  & 
D.  B.  Co.  V.  Ironmonger,  96  Va.  025, 29  S.  £.  Rep.  819. 

Medical  Expenses  Incurred  —  Married  Women.— 
Neither  may  a  married  woman,  under  the  same  act, 
recover  damages,  for  any  expenses  incurred  by  her 
in  effecting  her  cure,  unless  she  avers  and  proves 
that  such  money  came  out  of  her  separate  estate. 
Richmond  Ry.,  etc..  Co.  v.  Bowles,  92  Va.  788,  24  S.  E. 
Bep.  888;  A.  &  D.  R.  Co.  V.  Ironmonger,  95  Va.  025.  29  S. 
£.  Rep.  819. 

J.  Special  Damages— Must  Aver  in  Declaration.— In 
an  action  of  trespass  on  the  case  by  employee  against 
employer  for  a  Mrrongful  discharge,  declaration 
makes  no  averment  of  malice  or  of  special  damage 
Y>eyond  loss  of  employment  and  wages,  evidence  of 
special  damage  to  character  by  reason  of  the  dis- 
charire  is  irrelevant  and  inadmissible.  Lee  v.  Hill, 
84  Va.  919,  6  S.  £.  Rep.  478. 

Ic  Judflrment  by  Default— Writ  off  Inquiry.— Accord- 
ing to  the  common  law,  as  recognized  and  settled  in 
this  state  there  can  be  no  final  Judgment  by  default, 
in  an  action  sounding  in  damages,  in  the  absence  of 
a  -writ  of  inquiry,  either  in  the  circuit  court  or  be- 
fore a  Justice,  when  the  value  in  controversy  or  dam- 
aeres  exceeds  $20.00,  and  the  right  of  either  party,  if 
he  demands  it,  to  have  such  writ  executed  by  a 


jury  is  guaranteed  by  our  constitution.  Hickman  v. 
B.  &  O.  R.  Co.,  80  W.  Va.  290,  4  S.  E.  Rep.  664.  See  also. 
Commercial  Union  Assur.  Co.  v.  Everhart's  Adm'r,  88 
Va.  952,  14  S  E.  Rep.  888. 

I.  Jurisdiction— Justices  off  the  Peace.— In  determin- 
ing the  question  of  jurisdiction  in  an  action  for  a 
wrong  before  a  justice,  the  amount  claimed  in  the 
Summons,  and  not  the  damage  as  shown  by  the 
testimony,  must  control.  Stewart  v.  B.  A  O.  R.  Co., 
83  W.  Va.  88,  10  S.  E.  Rep.  26. 

m.  notion  to  Recover  Money— Damages  lor  Breach 
of  Contract— Damages  for  an  injury  resulting  from 
a  breach  of  contract,  recoverable  only  in  an  action 
"sounding  in  damages,**  can  in  no  sense  be  consid- 
ered money  due  upon  contract  and  hence  a  motion 
under  sec.  8211  of  the  Code,  cannot  be  maintained  to 
recover  daitiages  for  a  breach  of  contract.  Wilson 
V.  Dawson,  96  Va.  687,  82  S.  E.  Rep.  461. 

n.  Joint  Tort  Feasors- Assessment  of  Damages.— In  a 
joint  action  of  trespass  against  several  who  plead 
jointly,  if  the  jury  find  them  guilty  Jointly,  they 
should  assess  the  damages  jointly  against  all.  If  in 
such  case  the  jury  by  mistake  assess  several  dam- 
ages, the  plaintiff  may  cure  the  defect  by  entering 
a  nolU  proseqtd  as  to  some,  and  taking  Judgment 
against  one.  In  such  a  case  it  is  not  correct  for 
the  court  to  instruct  the  jury,  that  they  may  sever 
in  the  damages,  and  assessed  respectively  what  in 
their  opinion  each  party  found  guilty  ought  to  pay. 
In  such  a  case  the  jury  should  assess  against  all 
who  are  found  guilty,  the  amount  which  they  think 
the  most  guilty  should  pay.  In  such  a  case  there- 
fore an  instruction  to  the  jury  that  they  may  sever 
the  damagres,  is  not  an  error  of  which  a  defendant 
can  complain  in  an  appellate  court;  thouirh  the 
plaintiff  may.  Crawford  v.  Morris,  6  Oratt.  90; 
Ammonett  v.  Harris,  ^  oZ.,  1  H.  ft  M.  488. 

o.  Damages  in  Appellate  Court. 

Damages  on  Costs.— Where  an  appellate  court 
reverses  a  Judgment  as  to  costs,  the  successful  party 
is  not  entitled  to  damages  on  the  costs.  Hudson  v. 
Johnson,  1  Wash.  10. 

Executor  Prosecuting  Appeal.— Appellant  dies,  and 
the  appeal  Is  revived  by  his  executor.  Judgment  is 
affirmed.  Damages  and  costs  ought  not  to  be  awarded 
against  the  proper  estate  of  the  executor,  in  case 
of  deficiency  of  that  of  the  tesUtor.  Hudson  v. 
Ross  &  Co.,  1  Wash.  74.  disapproving  Bates  v.  Gordon, 
8  Call  566. 

In  Caveat.— Damages  are  not  to  be  given  upon 
affirmance  of  the  judgment  in  cases  of  caveat. 
Preston  v.  Harvey,  3  Call  495. 

Retarding  Bxecutlon  of  Decree.— If  the  defendant 
appeals  from  a  decree  of  the  high  court  of  chancery, 
pronounced  on  a  forthcoming  bond,  the  court  of 
appeals  may  allow  ten  per  cent,  damages  for  his 
retarding  the  execution  of  the  decree.  Skipwith  v. 
Clinch,  8  Call  86.  See  McClung  v.  Belme,  10  Leigh  894. 

''flatter  In  Controversy'*— Damages  Allowed  by  Law. 
—The  damages  allowed  by  law,  upon  affirmance  of  a 
county  court  Judgment  by  a  superior  court  of  law, 
are  not  to  be  reckoned  as  part  of  the  "matter  in  con- 
troversy," for  the  purpose  of  giving  the  court  of 
appeals  jurisdiction.  If  therefore  the  Judgment  be 
for  less  than  one  hundred  dollars,  but  would  amount 
to  more,  by  adding  the  damages,  upon  affirmance, 
an  appeal  does  not  lie  to  the  court  of  appeals.  Mel- 
son  V.  Melson's  Adm'r,  2  Munf.  542. 

Injunction  Bond— Surety.— The  security  in  a  bond 
for  the  prosecution  of  an  injunction  is  not  liable  for 
the  costs  and  damages,  which  may  accrue  on  an 
appeal  to  an  appellate  court.  Woodson  v.  Johns,  8 
Munf.  230. 
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479  *Wallace's  Adm'r  &  als.  v.  Treakle  & 

als. 

March  Term,  1876,  Riclimond. 

I.  Suits  to  Avoid  Fraudulent  Conveyances— When 
Creditor's  Lien  Begins.*— Creditors  at  larffe  who  file 
a  bill  to  set  aside  a  deed  of  their  debtor  conveying 
land  as  fraudulent,  and  succeed,  have  a  lien  on  the 
land  for  their  debts  frotn  the  fllinff  of  their  bill. 

a.  SaoM— Priority  of  Creditors.— The  deed  of  H  for 
land  is  set  aside  as  fraudulent  at  the  suit  of  some 
of  his  creditors,  and  there  is  a  decree  after  the 
death  of  H  for  the  sale  of  the  land,  and  for  account 
of  the  debts  of  H,  and  their  priorities.  The  report 
shows  that  there  was  one  Judgment  asrainst  H 
before  the  deed  was  made.  Some  of  the  plaintiffs 
in  the  bill  were  creditors  by  Judgment,  one  a  cred- 
itor at  large:  a  number  came  in  by  petition  before 
the  decree;  and  a  number  came  in  before  the 
commissioner,  and  by  petition  after  the  decree.  In 
distributing  the  fund,  it  is  to  be  applied,  1st  To 
pay  the  judgment  recovered  before  the  deed  was 
made.  2d.  To  the  Judgments  recovered  before  the 
bill  was  filed.  8d.  To  the  creditors  at  large  who 
Joined  in  the  bill.  4th.  To  the  creditors  by  petition 
before  the  death  of  Henderson,  in  the  order  in 
which  their  petitions  were  filed.  5th.  To  all  the 
other  creditors  pro  rata. 

3.  Sale  of  Lands  under  Decree— Setting  Aside.  —Though 
in  this  case  there  was  a  decree  for  the  sale  of  the 
land,  and  a  sale  before  an  account  of  the  debts  was 
taken,  the  sale  of  the  land  will  not  be  set  aside 
upon  the  objection  of  some  of  the  creditors  who 
came  in  after  the  decree,  made  years  after  the 
sale,  when  it  is  obvious  the  land  would  not  sell  for 
as  much  as  it  had  sold  for  before,  and  which  was 
more  than  some  of  these  creditors  had  expressed 
their  willingness  to  take  for  it 

By  deed  bearing-  date  the  20th  of  April 
1866,  William  Henderson,  Sr.,  of  L/ancaster 
count/,  conveyed  to  his  son,  William  Hen- 
derson, Jr.,  five  hundred  acres  of  land  and 
one-half  of  his  stock  of  horses,  cattle, 
sheep,  &c.     In  consideration  of  ?rhich, 

480  William  Henderson,  *Jr.,  executed  to 
him  ten    bonds  of  $300  each,   payable 

with  interest  in  one,  two,  &c.,  to  ten  years, 
and  conveyed  the  property  purchased  in 
trust  to  secure  the  payment  of  the  bonds. 
And  by  a  deed  of  the   same  date,    William 

*5uits  to  Avoid  Fraudulent  Conveyances— When 
Creditor's  Lien  Besins.— The  principal  case  is  cited  in 
Keagy  v.  Trout.  86  Va.  9S7,  7  S.  E.  Rep.  829.  and  also  in 
Batchelder  v.  White.  80  Va.  106.  In  West  Virginia  it  is 
approved  in  the  following  deolslons:  Ouggenheimer 
V.  Lockrldge,  89  W.  Va.  458,  19  S.  E.  Rep.  876;  Baer  v. 
Wilkinson,  86  W.  Va.  428,  14  S.  E.  Rep.  8:  Reynolds  v. 
Gawthrop.  87  W.  Va.  4,  10  S.  E.  Rep.  866:  aaflin 
V.  Foley.  22  W.  Va.  443;  Jackson  v.  Hull,  21  W.  Va. 
018;  Clark  v.  Figgins,  81  W.  Va.  1S9.  6  S.  E.  Rep 
646;  Sweeney  v.  Grape  Sugar  Co.,  80  W.  Va.  466,  4  S. 
E.  Rep.  438. 

In  Virginia  the  statute  upon  which  the  decision  in 
the  principal  case  hinged  has  been  amended,  so  it  is 
no  longer  authority  in  this  state.  See  Va.  Code,  S 
2460;  Acts  1898-4,  p.  614;  Acts  1889-90,  p.  73.  These 
statutes  are  construed  in  Davis  v.  Bonney,  89  Va.  768, 
17  S.  E.  Rep.  229;  1  Va.  Law  Reg.  294;  2  Va.  Law  Reg. 
482:  8  Va.  Law  Reg.  743,  826;  6  Va.  Law  Reg.  426; 
Barton's  Ch.  Pr.  (2d  Ed.)  p.  643-4. 


Henderson,  Sr. ,  conveyed  to  his  son,  Chario 
E.  Henderson,  three  hundred  acres  of  bad. 
including  the  dwellini?  house,  &c.,  and  oik- 
half  of  his  stock  of  horses,  cattle,  iheqi, 
&c.,  for  the  same  price,  to  be  paid  ands^ 
cured  in  the  same  way. 

By  deed  of  the  same  date,  William  Heo- 
derson,  Sr.,  conveyed  to  Warner  Enbtak 
three  or  four  other  tracts  of  land,  tod  aQ 
the  bonds  of  his  two  sons,  except  the  first 
due  of  each,  in  trust  to  pay  all  bis  debti  io 
which  he  was  principal  debtor,  placinf^  thai 
all  on  the  same  footing-.  Ail  these  deedi 
were  admitted  to  record  on  the  23d  of  April 
1866. 

On  the  18th  of  September  1866,  John  S. 
Treakle,  who  sued  for  himself  and  foe 
others,  filed  his  bill  in  the  circait  oomt  of 
L/ancaster  county,  in  which  be  allefred  thit 
they  were  creditors  of  William  HendenoB. 
Sr. ;  himself  and  three  of  the  other  putiei 
by  judgments  recovered  on  the  25tfa  d 
August  1866,  and  the  fourth  by  bond.  Be 
charged  that  the  deeds  to  William  Hender- 
son, Jr.,  and  Charles  E^.  Henderson,  were 
fraudulent,  intended  to  hinder  and  deUj 
the  creditors  of  the  grantor ;  and  he  pnjcd 
that  they  might  be  set  aside,  and  the  prop- 
erty conveyed  in  them  might  be  sold  and 
applied  to  the  payment  of  the  plaintiffs' 
debts. 
On  the  7th  of  Novemt>er  1866  the  death  d 
William  Henderson,  Sr.,  was  saggeated, 
and  the  suit  was  revived  against  his  ad- 
ministrator. 

In  November  1867,  William  Hendersoa, 
Jr. ,  and  Charles  £.  Henderson,  filed  their 
answer  denying  the  fraud,  insistioi?  the 
price  they  were  to  pay  was  the  ftfl 
481  *value  of  the  property.  A  number  of 
depositions  were  taken  by  the  defend- 
ants, which  went  to  sustain  the  deeds;  bot 
the  cause  coming  on  to  be  heard  ootbe 
18th  of  April  1868,  the  court  being  of  opin- 
ion that  the  deeds  from  William  Hendenoa, 
Sr.,  to  his  sons,  having  been  ezecnted on 
the  same  day  with  the  deed  of  tmst  to 
Kubank  for  the  benefit  of  his  creditors,  the 
said  deeds  constituted  one  and  the  saioe 
transaction,  and  that  the  deeds  to  the  saB» 
were  fraudulent,  it  was  decreed  that  ther 
be  set  aside,  and  that  William  and  Charles 
E.  Henderson  should  surrender  the  peisooal 
property  conveyed  to  them  by  said  deeds  to 
commissioners  named,  who  were  directed  to 
sell  the  property,  real  and  personal,  io  tiie 
bill  mentioned,  upon  a  credit  of  one,  tm 
and  three  years,  except  enough  to  pay  tbe 
costs  of  the  suit  and  the  expenses  of  aak. 
And  a  commissioner  was  directed  to  take, 
among  others,  an  account  of  all  ontstandia^ 
debts  of  William  Henderson,  Sr.,  secored 
by  the  deed  to  Kubank,  with  the  prioritiek 
if  any,  of  the  said  debts  growing  oat  d 
liens  upon  the  real  estate  conveyed  to  the 
sons. 

On  the  1st  of  October  1868  the  cooxnit- 
sioner  returned  his  report.  He  repor^ 
that  the  outstanding  debts  and  liabilities 
of  William  Henderson,  deceased,  that  bad 
qeen  exhibited  to  him,  and  proved  to  bit, 
satisfaction,  amounted  to  the  aggregate m 
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of  $24,862.32,  inclttdtng'  interest  to  the  date 
of  the  report;  of  which  amount  $24,128.05 
was  secured  by  the  deed  to  Eubank.  That 
there  were  judgments  obtained  before  the 
death  of  William  Henderson,  deceased, 
amounting-  to  $3,789.94;  and  a  judg-ment 
of  $24.45  after  his  death.  One  of  these 
judgments  was  recovered  in  1861,  and  the 
others,  except  the  last,  were  recovered  in 
August  1866.  There  were  exceptions  to  this 
report,  but  it  is  not  necessary  to  state 
them. 

482  *It  appears  that  a  number  of  peti- 
tions were  filed  by  creditors  of  Hen- 
derson, to  be  admitted  parties  in  the  cause, 
but  they  are,  with  one  exception,  omitted 
from  the  record ;  the  time  or  order  of  their 
presentation  does  not  appear.  The  commis- 
sioner states,  that  creditors,  whose  debts 
he  states,  amounting  to  $11,161.19,  joined 
in  the  suit;  but  this  must  have  been  by 
petition,  as  the  debts  of  the  plaintiffs 
named  in  the  bill  did  not  amount  to  more 
than  $6,000. 

At  the  November  term  1868,  R.  A.  Clay- 
brook  and  three  others,  whose  debts  were 
stated  in  the  report  of  the  commissioner, 
presented  their  petition  in  the  cause,  in 
which  they  insist  there  was  error  in  the 
decree  of  the  18th  of  April  1868,  because 
three  was  no  enquiry  in  order  to  ascertain 
the  outstanding  liabilities  against  the  estate 
of  Henderson,  and  no  enquiry  to  show  the 
order  of  priority  in  which  the  debts  should 
be  paid,  before  the  decree  directing  the 
sale ;  and  they  pray  that  the  said  decree  be 
reheard  in  behalf  of  the  petitioners;  and 
that  a  majority  of  Henderson's  creditors 
may  be  permitted  to  adopt,  if  they  prefer, 
the  deeds  made  by  the  said  Henderson  in 
his  lifetime  to  his  sons. 

The  cause  came  on  to  be  heard  on  the 
10th  of  October  1871,  and  the  report  of  the 
sales  of  the  real  and  personal  estate  having 
been  confirmed  by  a  former  decree,  the  court 
rejected  so  much  of  the  petition  of  Claybrook 
and  others  as  asked  that  a  majority  of  the 
creditors  might  be  allowed  to  adopt  the 
deeds  which  had  been  set  aside  in  the  cause, 
and  decreed  that  the  sales  of  the  real  estate 
of  Wm.  Henderson,  deceased,  which  was 
conveyed  to  his  sons,  to  the  amount  of  $3,- 
789.94,  with  interest  from  the  1st  of  October 
1868,  paid,  or  so  much  thereof  as  might  be 
then  in  the  hands  of  Robert  A.  Mayo 

483  the  receiver,    be  applied   as  ^follows, 
viz:  To  the   payment    in  full  of  the 

judgement  recovered  in  1861,  and  the  balance 
remaining  in  the  hands  of  the  receiver  rat- 
ably between  the  judgments  recovered  in 
Ang'ust  1866.  And  the  commissioner  was 
directed  to  take  a  further  account  of  the 
outstanding  debts  of  the  estate  of  Wm. 
Henderson,  and  also  an  account  of  the  en- 
tire amount  of  assets  to  be  distributed  in 
the  cause,  and  apportion  the  same  among 
all  the  debts  secured  by  the  deed  of  trust. 

The  commissioner  reported  additional 
debts  to  tl;e  amount  of  $1,184.98  in  which 
Henderson  was  surety.  And  he  says  there 
are  difficulties  in  the  way  of  a  distribution 
of  the  funds  arising  from   the   conflicting 


claims  of  the  creditors.  1st.  The  plaintiffs 
in  the  suit  who  are  not  judgment  creditors, 
claiming  that  they  are  entitled  to  the  funds 
t>oth  real  and  personal,  arising  from  setting 
aside  the  deeds  to  Wm.  and  Charles  £.  Hen- 
derson as  fraudulent,  after  satisfying  the 
judgments.  2nd.  The  creditors  secured  by 
the  deed  of  trust  to  Eubank  claiming  that 
they  are  entitled  to  all  the  estate  of  Hen- 
derson after  satisfying  the  judgments. 
3d.  The  creditors  not  provided  for  in  the  deed 
of  trust  to  Eubank  claiming-  that  they  are 
entitled  to  a  pro  rata  distribution  of  the 
funds  arising  from  setting-  aside  the  deeds 
to  Wm.  and  Charles  E.  Henderson  after  sat- 
isfying the  judgments. 

The  cause  came  on  again  to  be  heard  on 
the  11th  of  April  1872,  when  the  court  de- 
creed that  the  plaintiffs  in  the  suit  who 
made  themselves  parties  thereto  either  by 
joining  in  the  original  bill  or  by  petition 
filed  prior  to  the  decree  of  April  18th,  1868, 
setting  aside  as  fraudulent  the  deeds  made 
to  William  and  Charles  E.  Henderson,  were 
entitled  to  the  whole  proceeds  arising  from 
the  sales  of  the  property  conveyed  by  said 
deeds,  including  any  rents  and  profits 
484  with  which  *William  and  Charles  E. 
Henderson  might  be  properly  charge- 
able after  the  rendition  of  that  decree. 
Those  having  judgment  liens  on  the  real 
estate  in  the  lifetime  of  William  Henderson 
to  be  paid  according  to  their  priorities  out 
of  the  proceeds  of  the  real  estate ;  and  all 
others  who  were  parties  to  said  suit  prior 
to  the  rendition  of  said  decree  to  be  paid 
pro  rata  out  of  the  balance  of  said  fund ;  it 
being  apparent  to  the  court,  from  the  record 
in  the  cause,  that  there  was  not  a  sufficiency 
to  pay  the  whole  amount  of  said  claims  in 
full.  And  the  court  further  decreed  that  all 
the  creditors  included  in  the  deed  of  trust 
to  Eubank  were  entitled  to  share  in  the 
proceeds  of  the  sale  of  the  trust  propertj', 
according  to  the  provisions  of  said  deed : 
the  creditors  entitled  to  the  fund  arising 
from  the  sales  of  the  property  included  in 
the  deeds  set  aside  as  fraudulent,  who  were 
also  beneficiaries  under  the  deed  of  trust, 
were  entitled  to  their  proportion  of  the  trust 
fund  or  any  balance  which  might  be  due 
them  after  exhausting  the  fund  arising  as 
aforesaid  from  the  sale  of  the  property  in- 
cluded in  the  deeds  declared  to  be  fraudu- 
lent. 

And  the  purchasers  of  the  land  having 
failed  to  pay  the  purchase  money,  they  were 
directed  to  show  cause  at  the  next  term  of 
the  court  why  the  land  should  not  be 
again  sold.  From  this  decree  Wallace's  ad- 
ministrator, Claybrook  and  others,  whose 
debts  had  been  reported  by  the  commis- 
sioner, but  who  had  not  made  themselves 
parties  in  the  cause  until  after  the  decree 
of  April  18th,  1868,  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

Robert  A  R.  M.  Mayo,  for  the  appellants. 

W.  W.  Walker,  for  the  appellees. 

486        ^Christian  J.  delivered   the  opinion 
of  the  court. 
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It  is  conceded  that  the  deeds  executed  by 
William  Henderson  to  his  sons  are  fraudu- 
lent and  void.  At  all  events  there  is  no 
controversy  here  in  respect  to  so  much  of 
the  decree  of  the  circuit  court  as  declares 
them  vacated.  The  real  matter  of  conten- 
tion is  in  reference  to  the  distribution  of 
the  fund  arising  from  the  sale  of  the  real 
estate  conveyed  by  said  deeds.  The  circuit 
court  was  of  opinion,  that  the  creditors  who 
had  obtained'  judgments  in  the  lifetime  of 
Henderson,  the  debtor,  were  entitled  to  be 
first  paid,  according  to  their  respective 
priorities;  and  that  the  other  creditors  who 
were  parties  to  the  suit  before  the  decree 
of  sale  were  entitled  to  be  paid  pro  rata  out 
of  the  balance  of  the  fund.  The  appellants 
are  creditors,  but,  with  one  exception,  thev 
are  not  iudgment  creditors ;  nor  were  they 
parties  to  the  suit  before  the  rendition  of 
the  decree.  These  debts  were,  however, 
proved  before  the  commissioner  subse- 
quently to  the  date  of  the  decree,  and  at  the 
following  term  of  the  court  they  became 
parties  more  formally  by  petition. 

They  do  not  controvert  the  preference  ac- 
corded the  creditors  by  judgment ;  but  they 
claim  that  any  surplus  remaining  after  the 
satisfaction  of  their  claims  shall  be  applied 
pro  rata  to  the  payment  of  all  the  creditors, 
wthout  regard  to  the  time  of  their  becoming 
parties  to  the  suit.  This  is  the  main  ground 
of  controversy  raised  in  the  appeal  here. 

Our  statute  provides  that  a  creditor,  before 
obtaining  a  judgment  or  decree  for  his  claim, 
mav  institute  any  suit  to  avoid  a  gift,  con- 
veyance, transfer,  or  any  charge  upon  the 
estate  of  his  debtor  which  he  might  insti- 
tute after  obtaining  such  judgment  or  de- 
cree, and  he  may  in  such  suit  have  all 
486  the  relief  in  respect  to  *such  estate 
which  he  would  be  entitled  to  after 
obtaining  a  iudgment  or  decree  for  the  claim 
which  he  may  be  entitled  to  recover.  Code 
1860,  ch.  179,  sec.  2. 

Previous  to  this  enactment  it  was  the 
settled  rule  of  the  courts,  that  a  creditor  at 
large  could  not  resort  to  a  court  of  equity, 
to  impeach  any  conveyance  made  by  his 
debtor,  on  the  ground  of  fraud.  If  real  es- 
tate was  the  subject  of  the  conveyance,  a 
judgment  was  regarded  as  sufficient.  If 
goods  and  chattels  or  any  equitable  interest 
therein,  although  incapable  of  being  levied 
on,  were  embraced  in  the  conveyance,  the 
creditor  was  required  to  take  out  execution 
and  have  it  levied  or  returned,  so  as  to  show 
that  his  remedy  at  law  had  failed.  Cham- 
berlayne  v.  Temple,  2  Rand.  384;  Kelso  v. 
Blackburn,  3  L/eigh  300;  Rhodes  v.  Cousins,  6 
Rand.  189;  Tate  v.  Liggat  &  Mathews,  2 
I^eigh  84. 

Such  was  the  state  of  the  law  before  the 
Code  of  1849.  The  enactment  before  re- 
ferred to  was  for  the  first  time  incorporated 
in  that  code.  It  was  adopted  in  consequence 
of  the  decisions  above  referred  to,  and  was 
intended  to  afford  a  remedy  in  the  cases 
designated  in  these  decisions.  For  the  first 
time  the  statute  is  before  this  court  for  its 
true  construction.  I  think  there  can  be  no 
doubt  that  it  was  the  intention  of  the  legis- 


lature to  declare  that  a  party  creditor  wlto 
filed  his  bill  to  avoid  a  fraudulent  oonTcj- 
ance,  acquired  a  lien  upon  the  propertj<rf 
the  debtor  conveyed  in  such  void  cooTejaooe. 
if  he  obtained  a  decree  setting  it  aside,  and 
in  that  event  the  lien  attaches  from  tb«  daj 
the  bill  is  filed. 

The  very  terms  of  the  act,  as  well  as  the 
necessity  of  its  passage,  growing  oat  of  the 
decisions  above  referred  to,  condnsifcij 
shows  this  to  be  the  true  constmction. 

It  provides,  that  '*a  creditor,  before 

487  obtaining   a  ^judgment  or  decree  for 
his   claim,  may    institute  any  soit  to 

avoid  a  gift,  conveyance,  assignment  or 
transfer  of  or  charge  upon  the  estate  of  his 
debtor,  which  he  might  institute  after  ob- 
taining such  judgment  or  decree;  and  be 
may  in  such  suit  have  all  the  relief  in  n- 
spect  to  said  estate,  which  he  wooM  be  en- 
titled to  after  obtaining  a  judgment  or  decree 
for  the  claim  which  he  may  be  entitled  to 
recover.*' 

It  is  plain  that  by  the  very  terms  of  this 
statute  the  creditor,  assailing  sncoessfoUj  a 
fraudulent  conveyance,  is  placed  in  the  same 
position,  and  is  entitled  to  the  same  reiki, 
as  if  he  had  already  obtained  a  jiid|nDeat 
or  decree  against  his  debtor.  What  is  that 
position,  and  what  is  that  relief?  Plainif 
a  lien  upon  the  property  of  the  debtor,  jolt 
as  if  he  had,  at  the  filing  of  his  bilU  alreadj 
obtained  a  judgment  or  decree.  The  statnte 
places  the  creditor,  who  assails  a  frandnlcnt 
conveyance,  if  he  succeeds  in  vacating  it  is 
the  position  of  one  already  having  obtained 
a  judgment  or  decree,  and  his  lien  mbaists 
from  the  time  of  filing  his  bill. 

It  is  clear  that  creditors  filing  a  bill  to 
set  aside  a  fraudulent  conveyance  aoqnit  a 
specific  lien,  and  are  entitled  to  prioritjr  onr 
other  creditors  at  large. 

I  am  therefore  of  opinion  that  the  tne 
rule  of  distribution  of  the  fund  in  the  band» 
of  the  circuit  court  of  Lancaster,  was  to  par 
first  the  judgment  creditors  of  Hcndenot 
their  judgments  obtained  in  his  Ufetioe. 
according  to  their  priorities;  and  second 
the  creditors,  who,  in  his  lifetime,  filed  their 
bill  to  set  aside  the  deeds  to  his  sons,  and 
those  who  came  into  said  suit  bj  petitica 
before  his  death,  regarding  their  liens  as 
subsisting  from  the  date  of  the  filini;  of  said 
bill  or  petitions  respectively,  and  the  bal- 
ance, if  any,  to  be  distributed  pro  rata  amont 
his  other  creditors. 

488  *I  am   further   of  opinion  that  the 
said  circuit  court  did  not  err  in  rcfts^ 

ing  to  order  a  re-sale  of  the  land  sold  bj  it> 
commissioners  upon  the  ground  assigned 
in  the  petition  of  appeal,  that  it  irassoM 
before  any  account  was  taken  of  the  deto 
and  liabilities  of  William  Henderson.  Tke 
theory  upon  which  courts  of  equity  reqsirt 
generally  that  land  shall  not  be  sold  sstfl 
such  accounts  are  taken  is,  that  the  creditso 
are  interested  in  bidding  for  the  land  and 
making  it  bring  its  full  value,  and  maj  not 
be  sacrificed;  but  in  this  case  it  abnndantlr 
appears  that  the  land  brought  its  full  valae, 
indeed  a  much  larger  price  than  it  «!> 
sold  for  by  Henderson,  and  for  which  tworf 
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the  petitioners  for  appeal  in  this  case  were 
willing  it  should  be  sold.  After  the  lapse 
of  ten  years,  and  when  the  rifii^hts  of  pur- 
chasers have  intervened,  and  when  the  ap- 
pellants acquiesced  in  said  sale  for  four 
jears,  it  would  be  to  the  last  decrreejinequi- 
table  to  set  aside  said  sale,  when  a  resale 
would  inevitably  result  in  a  sacrifice  of 
the  property,  consequent  upon  the  g^eneral 
depreciation  of  real  estate,  especially  in 
that  portion  of  the  state  where  this  land  is 
situate. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court  in 
refusing-  to  set  aside  the  sale  made  by  its 
commissioner. 

But  the  said  circuit  court  erred  in  declar- 
ing  that  the  creditors  who  were  parties  to 
the  suit  assailing-  the  deed  of  Henderson 
prior  to  the  rendition  of  the  decree  of  18th 
April  1868,  should  be  paid  pro  rata,  out  of 
the  t>alance  of  the  fund,  after  satisfying- 
the  judgment  creditors.  Instead  of  direct- 
ing  a  payment  pro  rata,  the  circuit  court 
should  have  held  that  the  creditors  who  filed 
the  bill  had  acquired  a  lien  from  the  date 
of  its  t)eing^  filed,  and  those  who  came  into 
said  suit  by  petition,  had  acquired  a 
4-80  lien  from  the  date  of  the  filing  *of  the 
same,  and  treating-  them  as  judgment 
creditors,  they  should  have  t>een  paid  ac- 
cording to  their  priorities ;  and  the  balance, 
if  any,  distributed  pro  rata  among-  the  cred- 
itors at  large. 

For  this  error  the  decree  of  the  circuit 
court  must  be  reversed;  and  the  cause  re- 
manded to  said  circuit  court  for  further  pro- 
ceedings to  be  had  therein  according-  to  the 
principles  herein  declared. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing-  and  filed  with  the  record,  that 
the  circuit  court  erred  in  holding^  that  the 
creditors  who  were  parties  to  the  suit  im- 
peaching- the  fraudulent  deeds  of  Wxn.  Hen- 
<]erson,  Sr.,  before  the  decree  of  sale,  were 
entitled  to  be  paid  pro  rata  out  of  the  bal- 
ance of  the  fund  remaining  in  the  hands  of 
-the  court  after  paying^  the  judj^ment  credit- 
ors: This  court  being  of  opinion  that  the 
true  rule  of  distribution  of  the  funds  in  the 
liands  of  the  court,  was  to  pay,  first, 
the  judg-ment  creditors  of  said  Henderson, 
8r.,  the  amounts  of  their  judgments  ob- 
tained in  his  lifetime,  according  to  their 
respective  priorities.  And  secondly,  the 
creditors  who  in  his  lifetime  filed  their 
bill  to  set  aside  the  said  fraudulent  deeds, 
and  those  who  came  into  said  suit  by  peti- 
tion before  his  death,  regarding  the  liens 
of  such  creditors  as  subsisting  from  the  date 
of  filing  said  bill  or  petitions  respectively ; 
and  the  balance,  if  any,  to  be  distributed 
pro  rata  among  the  other  general  creditors. 
Therefore  it  is  decreed  and  ordered  that  so 
niuch  of  the  decrees  of  the  said  circuit  court 
as  are  inconsistent  with  the  foregoing  de- 
cree, be  reversed  and  annulled,  and  that  in 
all  other  respects  they  be  affirmed ;  and  that 
the  appellant  Slacum,  out  of  the  estate 
4>90  of  his  intestate,  *in  his  hands  to  be 
administered,  and  the  other  appellants 


out  of  their  own  estate  pay  to  the  appellees 
their  costs  by  them  about  their  defence  in 
his  behalf  expended;  and  that  the  cause  be 
remanded  to  the  said  circuit  court,  for  fur- 
ther proceeding-s  to  t>e  had  therein  to  a  final 
decree  in  accordance  with  the  principles 
herein  declared.  Which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  L/ancas- 
ter  county. 

Staples  J.  did  not  concur  in  so  much  of 
the  opinion  as  treats  the  filing-  of  the  bill 
as  giving  a  lien. 

Decree  reversed  in  favor  of  appellees. 


401  *White,  by  &c.,  v.  Gouldin's  Ex'ort 

&  alt. 

March  Term,  1876,  Riclimon<l. 

Wife's  Bqttlty.«— G  died  In  1808  in  the  county  of  C  By 
his  will,  after  a  number  of  specific  devlsea  and 
legacies,  he  directs  the  renidue  of  his  estate,  which 
includes  lands,  to  be  divided  into  four  parts,  which 
he  ffives  to  one  of  his  sons  and  three  dauffhters. 
one  of  whom  is  L  the  wife  of  W;  and  directs  his 
executors  to  sell  the  property.  W,  who  then  lived 
in  C,  removed,  and  lived  in  Tennessee  in  1809  with 
his  wife  and  seven  children:  and  he  was  insolvent. 
In  1809  W  came  to  C,  and  he  and  some  of  the  other 
children  entered  into  a  bond  with  the  executors  to 
submit  the  matters  of  difference  between  them 
to  arbitraUon,  the  award  to  be  made  a  rule  of 
court  W  signed  this  bond  for  himself  and  his 
wife  L,  without  authority  from  her.  The  arbitra- 
tors awarded  to  each  of  the  residuary  lesratees 
18,000,  to  be  paid  by  the  executors,  the  part  of  L  to 
be  paid  toW;  and  that  Wand  the  other  legatees 
should  irive  lx>nds  of  indemnity.  This  award  was 
entered  as  an  order  of  the  Circuit  court  of  C,  direct- 
Inar  the  executors  to  pay  the  18.000  to  W.  Before 
the  money  was  paid,  creditors  of  W,  whose  debts 
were  contracted  before  the  death  of  G.  instituted 
proceedtnffs  to  subject  this  sum  of  16,000,  awarded 
to  W,  to  pay  their  claims;  and  L  then  filed  her  bill 
airainst  them,  the  executors  and  W,  to  have  it 
settled  on  her.  Held:  She  is  entitled  to  have  the 
whole,  or  a  part,  as  may  be  deemed  reasonable  on 
enquiry,  settled  to  her  separate  use. 

John  Gouldin,  of  the  county  of  Caroline, 
died  in  February  1863.  He  left  a  will, 
which  was  admitted  to  probate  in  the  county 
court  of  Caroline ;  and  his  sons,  Thomas  W. 
and  James  F.  Gouldin,  qualified  as  his  exec- 
utors. The;  provisions  of  the  will  are  sufli- 
cienfty  set  out  in  the  opinion  of  Anderson,  J. 
After  a  number  of  specific  devises  and 
bequests  to   his  children,    he  says:  **I 

402  desire  that  all  the  balance  of  my  ^estate, 
not  already  disposed  of,  be  equally  di- 
vided into  four  parts.  After  the  sale  of 
the  land,  as  hereafter  directed,  one  part  to 
go  to  the  heirs  of  my  son  Silas  B.  Gouldin, 
one  part  to  my  daughter  Martha  J.  Broadus, 

•wife's  Equity.— On  this  once  important,  but  now 
almost  obsolete  subject,  see  the  principal  case  cited 
in  Williams  v.  Sloan,  76  Va.  149,  and  in  Walden  v. 
Walden,  88  Gratt.  88,  and  noU.  Also,  see  Ware  v. 
Ware,  28Gratt  070,  andno^;  Smith  v.  Bradford,  70 
Va.  758. 
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one  to  Lavinia  C.  White,  and  one  part  to 
Bettie  J.  Conway."  By  a  subsequent  clause 
he  directs  and  empowers  his  executors  to 
sell  the  estate  embraced  in  this  residuary 
clause  of  his  will,  as  soon  after  the  payment 
of  his  debts  as  they  may  think  best  for  the 
benefit  of  the  leg-atees  interested. 

Testator's  dauji^hter  L/avinia  was  married 
to  William  8.  White.  He  lived  in  Caroline 
county  until  1863,  when  he  removed  with 
his  family  to  the  state  of  Greorgia,  where 
they  remained  until  some  time  in  the  year 
1871,  and  then  removed  to  the  state  of  Ten- 
nessee, where  they  still  live.  The  family 
consists  of  Mr.  and  Mrs.  White  and  seven 
children.     He  is  at  present  insolvent. 

In  1869  William  8.  White  appears  to  have 
come  to  Virginia;  and  in  August  1869  the 
following  submission  and  award  and  pro- 
ceedings thereon  were  entered  and  made, 
viz: 

Whereas  differences  of  opinion  and  oppos- 
ing claims  have  arisen  between  Thomas  W. 
Gouldin  and  James  F.  Gouldin  in  their  ca- 
pacity as  executors  of  the  last  will  and  tes- 
tament of  John  Gouldin  deceased,  and  as 
beneficiaries  under  the  same,  and  as  heirs 
and  distributees  of  said  decedent,  on  the 
one  side,  and  William  S.  White  and  Lavinia 
C.  his  wife,  Lysander  B.  Conway  and  Bettie 
J.  his  wife,  and  certain  children  of  Silas 
B.  Gouldin,  viz.:  John  G.,  Wilton  S.,  and 
William  M.  Gouldin,  respecting  their  re- 
spective interests  as  devisees,  legatees, 
heirs  and  distributees  of  said  John  Gouldin 
deceased ;  which  differences  and  dis- 
403  putes  *relate  to  the  proper  legal  con- 
struction of  the  will  of  said  testator, 
to  the  proper  rights,  interests  and  claims 
of  all  said  parties  thereunder,  and  to  the 
actings  and  doings  of  the  said  executors  in 
their  administration  of  the  estate  of  said 
testator. 

Now,  for  the  final  ending  of  all  such 
questions  and  disputes,  and  the  decision  of 
the  same,  it  is  consented,  concluded  and 
agreed,  by  and  between  all  the  said  parties, 
that  all  the  said  questions  and  disputes,  and 
all  matters  of  controversy,  and  of  conflicting 
rights  and  interests  between  said  parties  in 
the  premises  shall  be,  and  they  are  hereby, 
referred  and  submitted  to  the  final  award 
and  determination  of  John  I^.  Marye,  Jr., 
of  Fredericksburg,  and  Judge  Richard  H. 
Coleman  of  Fredericksburg  arbitrators,  in- 
differently chosen  by  the  said  parties,  to 
hear,  decide,  and  finally  determine*  the 
same ;  and  in  case  of  disagreement  arising 
between  said  arbitrators,  touching  any  such 
matter  so  submitted  to  them,  they  shall 
select  and  call  in  a  third  arbitrator  to  act  as 
umpire  between  them,  and  decide  and  de- 
termine any  such  matter  of  disagreement. 
So  that  the  award,  decision  and  judgment 
so  made  by  said  arbitrators  and  said  umpire 
(if  one  be  called  in),  be  rendered  in  writing 
on  or  before  the  20th  day  of  October  1869, 
and  duly  authenticated  copies  thereof  be 
delivered  to  each  of  said  parties;  and  it  is 
hereby  mutually  agreed  by  and  l>etween  the 
said  parties  that  this  submission  shall  be 
made  a  rule  of  the  circuit  court  of  Caroline 


county.  And  it  is  further  understood  aad 
agreed  by,  and  between  said  parties,  tint 
in  making  this  arbitration  the  said  arbitra- 
tors are  not  to  be  held  rigidly  boand  by  tfaf 
rules  and  principles  governing-  conrta  of 
law  and  equity,  as  settled  bj  the  courts  of 
this  country,  whenever  in   their  jadgmcot 

the  rigid  application  of  snch  mlef 
404    would  work  g^oss  injustice  to  *anT  of 

said  parties;  but  shall  in  such  case 
decide  and  determine  according  to  tbeir  in- 
dividual  views  and  judgment  of  the  vay 
right  and  justice  of  the  case. 

And  in  order  that  the  award  and  decisioo 
so  made  by  said  arbitrators  may  be  effectnal 
and  satisfactory  between  the  said  parties, 
it  is  hereby  agreed  by  the  latter  that  tbe 
said  arbitrators  shall  prescribe,  declare  and 
determine  in  what  mode,  and  oat  of  what 
property  which  came  from  the  estate  of  said 
decedent,  and  now  under  control  of  any  of 
said  parties,  all  the  rights  and  claims  of  lU 
said  parties,  as  ascertained  and  determimd 
by  said  award,  shall  be  satisfied. 

In  witness  whereof,  the  said  parties  acHiif 
for  themselves,  and  binding  themselves  as 
to  the  assent  and  submission  hereunto  of 
their  respective  wives,  who  have  intemt 
to  be  affected  hereby,  have  hereunto  set 
their  hands  and  seals  this  11th  day  of  Au- 
gust 1869. 
T.  W.  Gouldin,  [SeaLl 

J.  F.  Gouldin,  [Seat] 

Wm.  S.  White,  [SeaLJ 

For  self  and  L/avinia  C.    White. 

L.  B.  Conway,  [SeaL] 

For  self  and  Bettie  J.  Con  way. 

Wilton  S.  Gouldin,  [Seal-1 

William  M.  Gouldin,  [Seal.] 

John  G.  Gouldin,  [Seal.] 

We  hereby  express  our  approval  of  the 
above  award.    Witness  our  hands  and  seals. 

T.  W.  Gouldin.  [Seal.] 

J.  Frank  Grouldin.     [Seal.] 
Wm.  S.  White,  [SeaL] 

Li.  B.  Conway,  [Seal.] 

406        *In    Caroline   Circuit   Coart,    Sqjt 
22d,    1869.     Ex   parte  John    Goaldia*! 
heirs,    devisees,    legatees,   distributees  aod 
executors. 

It  appearing  to  the  court  that  Wm.  8. 
White,  and  Lravinia  C.  bis  wife,  Lrysaoder 
B.  Conwav  and  Betty  J.  his  wife,  Wilton  S. 
Gouldin,  William  M.  Gouldin  and  John  G. 
Gouldin,  and  Thomas  W.  Gouldin,  and  J. 
F.  Gouldin,  did  on  the  11th  day  of  Angwt 
1869  agree  to  submit  to  the  arbitration  of 
John  Zi,  Marye  and  Richard  H.  Coleman  all 
matters  of  controversy  and  difference  be- 
tween said  parties,  which  differences  aad 
disputes  relate  to  the  proper  legal  constroe- 
tion  of  the  will  of  John  Gouldin  deceased* 
to  the  prop'^r  rights,  interest  and  claim  4i 
all  said  parties  thereunder,  and  to  the  ad* 
ings  and  doings  of  the  said  Thomas  W. 
Gouldin  and  J.  F.  Grouldin,  as  executors  of 
John  Grouldin  deceased,  in  their  admini»» 
tration  of  his  estate;  and  that  said  parties 
did  also  agree  that  said  arbitrators  sboadd 
prescribe,    declare  and  determine  in  what 
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mode  and  out  of  what  property  which  came 
from  the  estate  of  said  decedent,  and  now 
under  the  control  of  any  of  said  parties,  all 
the  rif^hts  and  claims  of  all  of  said  parties, 
as  ascertained  and  determined,  shall  be  sat- 
isfied. 

It  is  ordered  that  a  rule  be  made  that  the 
said  parties  submit  to  the  award  which 
shall  be  made  in  pursuance  of  said  ag-ree- 
ment. 

And  an  award  made  under  said  a^eement 
having  been  returned  by  said  arbitrators, 
it  is  ordered  that  said  award  be  entered  up 
as  a  decree  of  this  court,  so  far  as  said 
award  relates  to  said  William  8.  White  and 
L/avinia  C.  his  wife,  Ivysander  B.  Conway 
and  Bettie  J.  his  wife,  Thomas  W. 
406  Gouldin,  and  J.  F.  Gouldin ;  *the  said 
William  S.  White  and  L/avinia  C.  his 
wife,  Lysander  B.  Conway  and  Bettie  J. 
his  wife,  Thomas  W.  Gouldin  and  J.  F. 
Gouldin,  having  appeared  in  court  through 
their  counsel,  and  having*  waived  any  sum- 
mons to  show  cause  against  said  award: 
and  in  accordance  with  the  terms  and  pro- 
visions of  said  award. 

The  court  doth  adjudge,  order  and  decree, 
that  Thomas  W.  Gouldin  and  James  F. 
Gouldin  do  pay  L/ysander  B.  Conway,  in 
lull  of  all  interest,  claim  and  demands  of 
himself  and  his  wife  Bettie  J.  Conway  in 
the  estate  of  John  Gouldin  deceased,  the 
sum  of  eight  thousand  dollars,  with  six  per 
cent,  interest  thereon  from  this  date  until 
paid. 

Second.  That  they  pay  a  like  sum,  with 
like  interest,  unto  William  8.  White  in  full 
of  all  the  interest,  claim  and  demand  of 
himself  and  his  wife  Lavinia  C.  White  in 
said  estate;  but  that  the  said  William  8. 
White  and  wife  shall  allow  as  a  credit  to 
the  said  Thomas  W.  and  James  F.  Gouldin, 
an  the  payment  of  the  said  $8,000,  the 
amount  of  a  certain  debt  owing  by  the  said 
Wm.  8.  White  and  said  John  Gouldin,  dec'd, 
jointly  unto  John  Kay. 

Third.  That  the  said  Thomas  W.  and 
James  F.  Gouldin  pay  the  like  sum  of  eight 
thousand  dollars,  and  like  interest,  unto  the 
heirs  and  distributees  of  8ilas  B.  Gouldin, 
dec'd,  equally  to  be  apportioned  between 
them,  in  full  of  their  interest  in  said  estate 
of  John  Gouldin,  dec'd;  subject,  however, 
to  a  credit  to  be  allowed  to  said  T.  W.  and 
J.  F.  Gouldin,  in  paying  said  sum,  of  the 
amount  of  a  certain  debt  due  by  the  estate 
of  said  John  Gouldin  to  the  estate  of  Wiley 
R.  Mason,  dec'd. 

Fourth.  That  in  satisfaction  of  the  sum 
of  twenty -five  hundred  dollars  of  the 
497  moneys  to  be  paid  to  Wm.  *8.  White 
and  L.  B.  Conway,  the  said  Thos.  W. 
and  James  F.  Gouldin,  as  executors,  do 
transfer  unto  said  White  and  Conway  the 
twenty-five  shares  of  the  capital  stock  of  the 
Fredericksburg  Aqueduct  Company  belong- 
ing" to  their  testator,  the  said  White  and 
Con"way,  each  giving  his  receipt  for  twelve 
hundred  and  fifty  dollars  on  account  thereof 
to  said  T,  W.  and  J.  F.  Gouldin. 

Fifth.  That  the  said  Wm.  8.  White,  L. 
B.  Conway,  and  the  adult  heirs  and  distrib- 


utees of  8ilas  B.  Gouldin,  shall,  before 
they  receive  any  of  the  moneys  awarded 
them  hereby,  execute  and  deliver  unto  the 
said  T.  W.  and  J.  F.  Gouldin  bonds  with 
security  satisfactory  to  the  latter,  condi- 
tioned as  follows,  viz. :  The  said  JL.  B.  Con- 
way shall  execute  a  bond  conditioned  for 
the  payment  and  satisfaction  of  one-fifth 
part  of  any  amount  of  debt  which  may 
hereafter  be  discovered  as  due  by  the  estate 
of  said  John  Gouldin,  and  which  may  be 
enforced  against  the  same,  and  the  existence 
of  which  is  not  now  known  to  said  execu- 
tors, provided  that  such  after  discovered 
indebtedness  shall  swell  the  indebtedness  of 
said  estate  beyond  the  sum  of  thirty-three 
thousand  and  five  hundred  dollars  when 
computed  as  of  the  present  date  (this  award 
being  based  upon  the  estimate  that  the  en- 
tire indebtedness  of  said  estate  of  J.  Gouldin, 
computed  as  of  this  date,  amounts  to  the 
sum  of  thirty-three  thousand  and  five  hun- 
dred dollars),  and  that  the  said  William  8. 
White  shall  execute  a  bond  with  like  secur- 
ity and  like  conditions,  and  that  the  adult 
heirs  and  distributees  of  Silas  B.  Gouldin 
shall  execute  a  bond  with  like  security  and 
like  conditions. 

8ixth.  That  the  said  Thomas  W.  and 
James  F.  Gouldin  shall  execute  their  joint 
bonds  to  the  said  parties  for  the  money 
so  awarded  herein  to  be  paid  by  them 
408  *to  said  parties,  which  bonds  shall 
stipulate  for  the  payment  of  said 
moneys,  with  interest  thereon  as  aforesaid, 
in  three  equal  annual  instalments,  at  one, 
two  and  three  years  respectively  from  this 
date.  But  written  obliagtions  shall  be  ex- 
ecuted by  the  said  T.  W.  and  J.  F.  Gouldin, 
binding  them  that  in  case  a  sale  of  either  of 
the  acts  of  land  which  they  derive  from  the 
estate  of  John  Gouldin,  called  '^Haya 
Mount"  and  **L/ynden,**  shall  be  made  on 
terms,  and  at  a  time,  so  that  the  proceeds 
of  such  sale  shall  be  realized  earlier  than 
the  maturity  of  said  three  annual  instal- 
ments stipulated  in  said  bonds,  then  that 
two-thirds  of  such  instalments  of  purchase 
money  realized  from  such  sale  of  said  farms 
shall  be  applied  to  the  payment  of  the  in- 
stalments called  for  in  said  bonds  in  antici- 
pation of  the  maturing  of  said  instalments. 

Seventh.  Proper  and  sufiicient  deeds  of 
trust  shall  be  executed  by  the  said  Thomas 
W.  Gouldin  and  James  F.  Gouldin,  and 
their  respective  wives,  conveying  unto 
Richard  H.  Coleman  and  John  L.  Marye, 
as  trustees,  the  said  real  property  called 
**Hays  Mount*'  and  **I^ynden"  (embracing 
all  the  area  of  land  as  pertaining  to  each 
farm  as  was  designated  for  each  in  the 
will  of  said  John  Gouldin)  in  trust,  to  secure 
by  such  provisions  in  said  deeds  as  said 
trustees  may  deem  discreet  and  efficacious 
and  reasonable  the  payment   of  said  bonds. 

Eighth.  The  said  L.  B.  Conway,  William 
8.  White,  and  the  adult  heirs  and  distribu- 
tees of  8ilas  B.  Gouldin,  and  their  wives 
respectively,  shall  execute  good  and  suffi- 
cient deeds  of  release,  releasing  unto  the 
said  Thomas  W.  Gouldin  and  James  F. 
Grouldin  all  the  interests  and  claims  of  said 
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parties  respectively,  of,  in,  and  to  the  estate 
of  said  John  Gouldin,  and  releasing  and 
discharffinf?  the  latter  as  executors  of 
499  said  John  ^Gouldin,  from  all  liability 
or  oblig'ation  to  them  over  and  beyond 
the  obligation  for  the  payment  of  moneys 
as  imposed  and  directed  by  this  award. 

And  it  is  ordered  that  said  Wilton  S. 
Gouldin,  William  M.  Gouldin  and  John  G. 
Gouldin  be  summoned  to  the  next  term  of 
this  court  to  show  cause,  if  any  they  can, 
ag'ainst  this  award. 

In  October  1869  and  in  September  1870 
and  1871  certain  creditors  of  William  S. 
White  in  Virg-inia,  whose  debts  were  con- 
tracted prior  to  the  death  of  John  Gouldin, 
instituted  proceedings  in  the  county  and 
circuit  courts  of  Caroline,  against  said 
White  and  the  executors  of  said  Gouldin,  to 
have  satisfaction  of  their  debts  out  of  the 
money  directed  by  the  award  to  be  paid  by 
the  executors  to  William  S.  White ;  and  in 
these  proceedings  there  were  orders  by  the 
court  that  the  debts  should  be  paid  by  T. 
W.  and  James  F.  Gouldin,  the  executors, 
when  the  money  they  owed  became  due. 

In  November  1871  Mrs.  L/avinia  C.  White, 
by  her  next  friend  I^.  B.  Conway,  filed  her 
bill  in  the  circuit  court  of  Caroline  county, 
setting  out  the  foregoing  facts.  She  says, 
her  husband  has  little  or  no  means,  and  it 
is  with  great  difficulty  that  he  can  support 
her  and  her  children,  and  that  not  com- 
fortably. That  the  said  $8,000  and  the  in- 
terest thereon,  directed  to  be  paid  by 
Thomas  W.  and  James  F.  Gouldin  to  said 
White,  arises  from  the  land  of  her  father, 
which  was  directed  to  be  sold  by  his  will 
and  which  is  still  in  the  possession  of  said 
Thomas  W.  and  James  F.  Gouldin,  his  ex- 
ecutors; and  the  fund  has  not  been  paid 
either  to  William  S.  White  or  the  creditors 
who  have  sought  to  subject  it,  naming 
them;  that  said  White  has  not  reduced 
the  said  fund  into  his  possession  by 
600  ^unconditional  decrees,  judgments, 
assignments,  or  otherwise;  nor  has 
she,  the  plaintiff,  personally  united  in  or 
been  bound  by  any  such  proceedings.  And 
making  Thomas  W.  and  James  F.  Gouldin, 
as  executors  and  in  their  own  right,  and 
the  said  creditors,  naming  them,  parties 
defendants,  she  prays  that  the  said  CS-ouldins 
may  be  enjoined  from  paying  any  part  of 
said  fund  to  the  said  creditors;  that  it  may 
be  settled  upon  her  for  the  support  of  her- 
self and  her  children ;  and  for  general  re- 
lief. 

The  creditors  answered,  insisting  that 
Mrs.  White  was  bound  by  the  submission 
and  award  and  the  order  of  the  court  upon 
the  award;  and  that  the  fund  had  been  by 
these  proceedings  reduced  into  possession 
by  the  husband. 

Several  witnesses  were  examined,  who 
proved  the  insolvent  condition  of  White, 
and  the  number  of  the  children. 

The  cause  was  removed  to  the  circuit 
court  of  Spottsylvania,  and  came  on  to  be 
heard  on  the  25th  of  November  1872;  when 
the  court  held  that  there  had  been  a  reduc- 
tion into  possession  by  William  S.  White  of 


the  estate  sought  to  be  settled  on  the  piain- 
tiff,  by  the  award  which  w^s  entered  ui 
decree  in  the  case,  ex  parte  Gouldin,  ia 
Caroline  circuit  court  on  the  23d  of  Septes* 
ber  1869.  The  injunction  was  tbereface 
dissolved,  and  it  was  decreed,  by  the  ooe- 
sent  of  William  S.  White,  that  after  the 
payment  of  the  debts  to  the  creditors  named, 
and  any  other  debts  of  William  S.  White 
which  might  be  made  out  of  said  funds,  the 
balance  of  the  fund  should  be  paid  to  L.  B. 
Conway,  as  trustee,  for  the  sole  and  exdo- 
sive  use  and  benefit  of  the  said  Lavinia  C 
White.  From  this  decree  Mrs.  White,  liy 
her  next  friend,  obtained  an  appeal  to  this 
court. 

601  *E.  C.  Moncure  and  A.  B.  Cbaadkr, 
for  the  appellant. 

E.  P.  Chandler,  Braxton  and  Wallace,  far 
the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

John  Gouldin,  by  his  last  will,  bearia^ 
date  1st  day  of  February  1863,  and  probated 
March  9th  following,  after  the  payment  of 
his  debts,  desired  that  all  his  lands,  eiceft 
the  land  he  bought  of  the  Bucknerft,  caltod 
the  Summer-house  tract,  and  the  land  be 
bought  of  Catharine  Merrjman*s  estate,  be 
divided  into  three  lots,  which  are  described, 
and  gives  to  his  son  James  F.  Gouldin  the 
first  choice  of  the  three  lots,  and  to  bis  na 
Thomas  W.  Gouldin  the  second  choice. 

He  bequeaths  to  his  grandaaghter  Jo^ 
sephine  A.  Broadus,  for  life,  with  remainder 
to  her  issue,  if  any,  and  in  default  of  iaae 
to  his  children  and  their  lef<al  representa- 
tives, the  sum  of  three  thousand  doUan  in 
bank  stock  and  two  servants. 

To  his  son  Thomas  W.  Grouldin  a  sped&: 
legacy,  including  a  number  of  servants. 

To  his  son  James  F.  Gouldin  a  similar 
specific  legacy. 

To  the  estate  of  his  son  Silas  B.  Gouldin. 
the  interest  of  Silas  B.  Gouldin,  Jr.,  which 
he  bought  of  C.  C.  Jett,  trustee. 

To  his  daughters,  Martha  J.  Broada. 
Lavinia  C.  White  and  Bettie  J.  Conwaj, 
he  makes  severally  specific  legacies  €# 
slaves. 

To   his   daughter  L/avinia    C.    White  he 

gives  the  money  he  lent  her    husband  Wb. 

S.  White,  and  his   watch;  to  his  danfrhter 

Bettie  Conway   one  thousand  dollars,  to  be 

added    to   what    she  has   already  tt- 

602  ceived;  *and  to  his  daughter  Martba 
J.    Broadus    he    lends    the    farm  oe 

which  she  resides,  for  her  use  and  bencit 
during  her  life,  and  at  her  death  to  retsm 
to  his  heirs  or  their  legal  representatives 

All  the  balance  of  his  estate,  not  alrea^ 
disposed  of,  he  directs  shall  t>e  equallj  di- 
vided into  four  parts.  After  the  sale  of  At 
land,  one  part  to  go  to  the  heirs  of  his  ft* 
Silas  B.  Grouldin,  one  part  to  his  daughter 
Martha  J.  Broadus,  one  to  Lavinia  C.  White, 
and  one  part  to  Bettie  J.  Conway. 

That  portion  of  his  estate  included  in  the 
foregoing  residuary  clause,    allotted  to  the 
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heirs  of  his  son  Silas,  he  leaves  in  the  hands 
of  his  executors,  to  be  sold  or  not  as  they 
may  think  best  for  the  children,  and  equally 
divided  among  them.  And  that  portion  al- 
lotted to  his  daughter  Martha  J.  Broadus,  as 
well  as  the  farm  on  which  she  resides,  he 
leaves  also  in  the  hands  of  his  executors, 
in  trust,  for  her  use  and  benefit  during  her 
life,  and  at  her  death  to  return  to  his  chil- 
dren, &c.  He  directs  his  executors  to  sell 
the  portion  of  his  estate  which  is  included 
in  the  residuary  clause,  as  soon  after  the 
payment  of  his  debts  as  they  may  think 
best  for  the  benefit  of  the  legatees  inter- 
ested. And  he  appoints  his  sons  Thomas 
W.  Grouldin  and  James  F.  Gouldin  his  ex- 
ecutors, and  requires  of  them  no  security. 

William  S.  White  removed,  with  his  wife 
Lavinia  and  their  seven  children,  to  the 
state  of  Georgia,  in  1863,  where  they  re- 
mained until  1871,  when  they  removed  to 
the  state  of  Tennessee,  where  they  now 
reside.  This  is  a  suit  bv  Mrs.  L/avinia  C. 
White,  by  bill  in  chancery,  for  a  settlement 
on  her  and  her  children  of  the  foregoing 
legacy.  The  bill  alleges  that  her  husband, 
William  S.  White,  has  little  or  no  means,  and 
can  with  great  difficulty  support  her 
503  and  her  children,  *and  that  not  com- 
fortably. The  evidence  shows  very 
dearly  that  he  is  insolvent.  The  issue  is 
between  her  and  creditors  of  her  husband, 
who  seek  to  subject  her  legacy  to  the  pay- 
ment of  his  debts.  When  these  debts  were 
contracted  the  property  involved  in  this 
controversy  was  neither  hers  nor  her  hus- 
band's. It  was  the  property  of  John  Gouldin, 
who  subsequently  bequeathed  it  to  his 
daughter. 

The  wife  had  rights  in  this  legacy  inde- 
pendently of,  and  adversely  to  her  husband. 
The  theory  of  this  branch  of  equity  juris- 
prudence, is  very  clearly  stated  by  Mr. 
Story  (2  Stor.  Eq.  {  1405).  **By  marriage 
(he  says)  the  husband  clearly  acquires  an 
absolute  property  in  all  the  personal  estate 
of  his  wife  capable  of  immediate  and  tan- 
gible possession.  But  if  it  is  such  as  can- 
not be  reduced  into  possession  except  by  an 
action  at  law,  or  by  a  suit  in  equity,  he  has 
only  a  qualified  interest  therein,  such  as 
will  enable  him  to  make  it  an  absolute  in- 
terest by  reducing  it  into  possession.  If  it 
is  a  chose  in  action,  properly  so-called,  that 
is,  a  right  which  may  be  asserted  by  an 
action  at  law,  he  will  be  entitled  to  it  if  he 
has  actually  reduced  it  into  possession  in 
his  lifetime.  (Mr.  Story  says  a  judgment 
is  not  sufiBcient;  upon  which  we  give  no 
opinion. )  But  if  it  is  a  right  which  must 
be  asserted  in  a  court  of  equity,  as  where 
it  is  vested  in  trustees  who  have  the  legal 
property,  he  has  still  less  interest.  He  can- 
not reach  it  without  application  to  a  court 
of  equity,  in  which  he  cannot  sue  without 
joining  her  with  him;  although  perhaps 
a  court  of  law  might  permit  him  to  do  so,  or 
at  least  to  use  her  name  without  her  consent. 
If  the  aid  of  a  court  of  equity  is  asked  by 
him  in  such  case  it  will  make  him  provide 
for  her,  unless  she  consents  to  give  such 
equitable  property  to  him."    Baldwin,  J., 


in   Yerby   &   wife  v.   L/ynch  &  al.  3 

604  Gratt.    439,    476,    said,    **It    ♦will    be 
found  that  whenever  the  husband  has 

not  the  unlimited  disposition  by  assignment 
of  choses  in  action  of  the  wife,  they  are 
such  as  are  not  assignable  at  common  law, 
as  debts  due  her  on  bonds  or  otherwise, 
money  in  funds,  legacies,  trust  funds,  and 
other  property  recoverable  by  action  or 
suit.''  The  property  in  this  case  is  a  leg- 
acy, which  is  only  recoverable  by  suit  in 
equity ;  and  in  a  suit  for  such  purpose  by 
the  husband  he  must  join  the  wife  as  plain- 
tiff. And  if  the  husband  had  brought  suit 
in  this  case  to  procure  said  legacy,  or  any 
portion  of  his  wife's  fortune,  a  settlement 
would  have  been  decreed  to  the  wife  upon 
her  request.  In  such  case  it  is  of  no  conse- 
quence, whether  the  fortune  accrues  before 
or  during  a  marriage,  theequitv  of  the  wife 
will  attach  to  it.  (Stor.  Eq.  {  1408.)  And 
the  legacy  having  been  made  to  her  during 
the  marriage,  and  after  the  debts  sought  to 
be  enforced  against  it  were  contracted,  she 
has  a  higher  equity  against  the  claims  of 
her  hubsand's  creditors,  because  the  debts 
could  not  have  been  contracted  on  the  faith 
of  the  property  now  claimed  by  her.  All 
who  claim  under  the  husband  must  take  his 
interest  subject  to  the  same  equity. 

The  wife  was  then,  in  this  case,  invested 
with  a  property  by  the  will  of  her  father, 
of  which  she  could  not  be  divested  by  her 
husband  or  his  creditors  by  any  legal  pro- 
ceeding except  by  suit  in  equity,  to  which 
she  was  a  party.  The  wife  may  not  only 
assert  her  right  to  a  settlement  in  a  suit 
brought  by  the  husband  or  his  assignee  to 
extinguish  her  right,  by  way  of  defence; 
but  she  may  bring  a  separate  and  independ- 
ent suit  in  her  own  name  by  her  trustee, 
against  the  husband  and  his  assignee,  to 
prevent  her  property  being  subjected  to  the 
marital  rights  of  her  husband,  and  to  have 
it,    or  a  part  of  it,    settled  upon  her 

605  and    her    children.      It    was  *at    one 
time  supposed  that  the  wife  could  only 

assert  her  equity  in  a  suit  by  the  husband 
or  his  assignee  to  acquire  her  property  ab- 
solutely, only  upon  the  principle  that  he 
who  asks  equity  must  do  equity.  But  it 
seems  to  be  settled  now,  that  the  wife's 
equity  constitutes  a  valuable  consideration 
to  support  a  post-nuptial  settlement  by  her 
husband;  and  it  is  now  firmly  established 
that  she  may  recover  her  property  in  a  suit 
brought  by  her  or  her  trustee  for  the  pur- 
pose of  asserting  her  claim  to  a  settlement, 
and  that  a  court  of  equity  will  decree  to  her 
the  whole  of  it  if  only  a  reasonable  settle- 
ment. Poindexter  &  wife  v.  Jeffries  &  als. , 
IS  Gratt.  363;  Stor.  Eq.,  i  1377  a;  Davis' 
widow  V.  Davis'  creditors,  25  Gratt.  587. 

But  it  is  contended  by  the  appellees,  that 
the  right  of  the  husband  to  the* wife's  legacy 
in  this  case  has  become  absolute,  and  the 
wife's  equity  extinguished  by  the  submis- 
sion and  award  of  arbitrators,  and  the  en- 
tering up  said  award  ex  parte  as  the  decree 
of  the  court. 

It  does  not  appear  that  the  appellant  was 
a  party  to   that  submission.    The  deed  of 
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submission  is  sif^ned  and  sealed  by  William 
S.  White,  and  under  his  sig^nature  is  written, 
•*Forself  and  I^avinia  C.  White."  There 
is  nothing  to  show  that  her  sig'nature  is 
there  either  by  her  act  or  by  her  authority, 
or  with  her  assent.  Indeed  it  does  not  pur- 
port to  have  been  sif^ned  by  her.  It  only 
purports  to  have  been  signed  and  sealed  by 
William  S.  White  for  himself  and  Lavinia 
C.  White.  She  puts  in  issue  the  fact  of 
execution  by  her  bill,  by  the  averment  that 
she  has  not  personally  united  in  or  been 
bound  by  any  of  those  proceedings;  and 
there  is  nothing  in  the  record  to  show  that 
she  participated  in  them  in  any  manner. 
At  the  time  of  these  proceedings,  from  their 
inception  to  their  ending,  she  was  not 
present,  but  resided  in  a  distant  state, 

606  *and  in  all  probability  had  no  knowl- 
edge of  what  was  going  on.  Her  hus- 
band disclaims  any  authority  from  her  to 
assent  to  the  submission,  or  to  confirm  or 
sanction  the  award,  and  there  is  no  proof 
of  her  knowledge  or  assent. 

Is  it  competent  for  the  husband,  in  the 
absence  of  his  wife,  and  without  her  con- 
sent or  knowledge,  to  enter  into  an  agree- 
ment with  the  executors  of  her  father  and 
the  legatees,  to  submit  to  arbitration  her 
legacy,  which  he  could  only  recover  by  suit, 
by  suing  jointly  with  her  in  equity,  and  in 
which  suit  he  could  not  recover  without 
making  a  settlement  on  her,  and  to  agree 
that  the  award  should  be  made  the  decree 
of  court  under  a  rule,  thereby  depriving  the 
wife  of  her  right  to  a  settlement?  It  would 
t>e  a  fraud  upon  the  rights  of  the  wife.  If 
she  were  notified  of  the  proceeding,  she 
might  invoke  the  interposition  of  a  court 
of  equity  to  restrain  the  arbitrators  from 
proceeding  to  award  the  payment  of  her 
legacy  to  her  husband,  or  her  hubsand  from 
receiving  it,  without  making  a  reasonable 
settlement  on  her  and  her  children.  It  does 
not  appear  that  she  was  ever  served  with 
notice  of  the  award  or  of  the  rule  of  court. 
The  whole  proceeding  was  ex  parte  as  to 
her,  and  should  not  be  allowed  to  deprive 
her  of  her  right  to  a  settlement.  The  award 
itself  is  but  a  chose  in  action,  and  doubtless 
was  not  intended  by  the  arbitrators  to  settle 
and  adjust  any  questions  involving  the 
marital  rights  of  the  husband  or  wife ;  nor 
was  the  litigation  of  any  such  matters  con- 
templated or  designed  by  the  parties  in 
their  deed  of  submission ;  nor  was  there  in 
fact  any  such  question  canvassed  or  passed 
upon  by  the  arbitrators  in  making  up  their 
award.  The  only  purpose  was  to  ascertain 
the  extent  of  the  executors'  liabilities,  and 
the  amount  due   to  each  legatee;  and 

607  the  direction  that  *the  executors  should 
pay   to  William   8.   White  the  legacy 

due  to  his  wife  was  given  evidently  without 
reference  to  any  question  as  to  the  right  of 
the  wife  to  a  settlement,  and  without  in- 
tending to  pass  upon  such  right.  The  award 
has  not  been  executed ;  the  ex  parte  decree 
has  not  been  performed;  the  subject  matter 
remains  in  statu  quo.  What  is  there  to 
preclude  the  wife  from  now  filing  her  bill, 
and  asking  that  the  ex  parte  decree  may  be 


reformed,  and  that  the  amount  awarded  her 
should  not  be  paid  to  her  hasbaod  orhii 
creditors,  but  that  it  be  settled  oti  her  and 
her  children ;  as  she  has  done   in  this  case? 

But  does  the  award  and  the  ex  parte  decree 
of  the  court,  if  valid,  vest  the  plaiatifi 
legacy  absolutely  in  her  husband,  and  debar 
her  right  to  proceed  in  equity  for  a  settle- 
ment? 

**No  act  or  intention  of  the  hasband  irhidi 
stops  short  of  an  actual  reduction  into  pot- 
session,  or  of  an  entire  extiniiniishment  of 
the  original  right  of  action  in  the  wife,  in 
some  of  the  modes  indicated,  can  operate  to 
as  to  destroy  her  right."  Allen.  J.,  ia 
Yerby  &  wife  v.  L,ynch  &  al.,  3  Gntt.  i39, 
495.  In  this  case  there  has  been  no  actual 
reduction  of  the  wife's  legacj  by  the  hat- 
band into  possession.  The  residnnm  con- 
sisted of  lands,  which  the  executors  wtn 
required  to  sell  as  soon  after  payment  of 
testator's  debts  as  they  may  think  best  for 
the  legatees  interested.  The  bill  alleges 
that  said  lands  are  still  held  bj  the  execa- 
tors  unsold,  and  the  legacies  which  are  to 
be  raised  by  the  sale  thereof  have  not  bees 
paid;  that  the  legacy  to  the  plaintiff  has 
not  been  paid  to  her  husband  or  to  bis  cred- 
itors, and  that  she  is  not  precluded  by  les- 
son of  said  award  and  ex  parte  decree,  to 
which  she  was  not  a  party,  fiom  obtainiaif 
a  decree  against  the  executors  in  this  aait 
She  is  willing  to  accept  the  araoiiiit 
608  *in  satisfaction  of  her  legacy  as  as- 
certained by  the  said  arbitrators;  bst 
asks  that  the  same  may  be  settled  upon  ber 
for  the  support  of  herself  and  children,  fxee 
from  the  control  or  appropriation  of  her 
husband,  or  any  of  his  creditors.  Admittiif 
said  award  and  ex  parte  decree  to  be  biodiBC 
as  between  her  husband  and  the  other  parties 
to  the  same,  it  cannot  be  binding  as  be- 
tween her  and  any  of  the  parties  thereto, 
she  not  having  been  a  party  to  either.  And 
the  decree  that  the  executors  shonM  execute 
their  bonds  to  William  8.  White  for  the 
amount  of  his  wife's  legacy  so  ascertaiaed. 
and  execute  a  deed  of  trust  upon  oertiia 
lands  as  security  for  the  same,  upon  reoeiT- 
ing  refunding  bonds  with  secnri^  satisfac- 
tory to  them,  from  the  said  William  S.  White,, 
and  deeds  of  release  from  the  said  Williaa 
S.  White  and  L/avinia  C,  his  wife,  of  afl 
the  interests  and  claims  of  said  parties  in  aol 
to  the  estate  of  John  Goul<lin,  deceased; 
and  moreover,  releasing  said  Thomas  W. 
and  James  F.  Gouldin  of  all  liability  aad 
obligation  to  them,  over  and  beyond  their 
obligation  for  the  payment  of  mooeys.  as 
imposed  and  directed  by  said  award,  haviaff 
never  been  performed ;  and  the  payment  to 
W.  8.  White  by  the  executors  being  ooodi- 
tioned  upon  the  performance  of  said  sefcnl 
acts  by  the  said  Wm.  8.  White,  which  be 
has  not  chosen  to  perform,  and  upon  tbe 
execution  of  a  joint  deed  of  release  by  tbe 
said  Wm.  8.  White  and  I^vinia  C  White, 
which  it  was  at  least  optional  with  her  t» 
perform  or  not,  it  seems  to  the  court  tbit 
said  conditional  award  and  decree  not  lac^ 
ing  been  performed  by  the  hnsband.  sad 
not  obligatory  upon  the  executors  until  per- 
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formed  by  William  S.  White  and  I^avinia 
C,  his  wife,  and  being-  incapable  of  a 
coerced  performance  by  the  wife,  they  can- 
not be  regarded  as  even  constructively  a  re- 
duction by  the  husband  of  the  wife's 
600  legacy  into  his  ^possession.  Nor  can 
said  award  and  decree,  under  the  cir- 
cumstances and  in  connection  with  the 
facts,  be  regarded  as  a  surrender  or  waiver 
by  the  wife,  or  extinguishment  of  her 
equity. 

Courts  of  equity  will  interpose  to  secure 
to  the  wife  her  equity  to  a  settlement — first, 
when  the  husband  seeks  aid  or  relief  in  a 
court  of  equity  in  regard  to  her  property ; 
secondly,  when  he  makes  an  assignment  of 
her  equitable  interest ;  and,  thirdly,  where 
she  seeks,  as  plaintiff,  relief  in  equity 
against  her  husband,  or  his  assignees,  in 
regard  to  her  equitable  interests.  It  is  true, 
she  may  waive  a  settlement,  and  agree  that 
the  equitable  fund  shall  be  wholly  and  ab- 
solutely paid  over  to  her  husband.  But  it 
must  very  satisfactorily  appear  that  such 
was  her  wish.  In  a  pending  proceeding 
her  consent  must  be  given  before  a  settle- 
ment under  the  decree  is  completed,  and 
her  consent  must  be  given  in  open  court  or 
under  a  commission.  Such  is  the  respect 
which  the  courts  of  equity  have  for  the 
wife's  equity.  And  in  some  cases  a  court 
of  equity  will  not  allow  the  wife  to  dispense 
with  a  settlement  out  of  her  property,  as 
where  she  had  been  a  ward  of  the  court  of 
chancery  and  married  without  its  authority. 
2  Story  Eq.  {{  1404  and  1418. 

As  to  the  amount  which  should  be  settled 
upon  the  wife — whether  a  part  or  the  whole 
of  her  legacy,  and,  if  only  a  part,  what 
proportion— depends  upon  what  would  be  a 
reasonable  settlement.  The  court  is  not 
prepared  to  say  that  the  whole  of  the  wife's 
legacy  in  this  case  ought  not  to  be  settled 
on  hcrr  and  her  children.  If  it  is  not  more 
than  would  afford  them  a  reasonable  support, 
bein^  property  given  to  her  by  her  father, 
and  upon  the  faith  of  which  the  debts  in 
question  could    not   have   been    contracted, 

and  evidently  not  intended  to  go  to  her 
610     husband,  for   even  the  debt  due  *the 

testator  by  the  husband  he  gives  to 
her,  it  would  not  be  an  unreasonable  set- 
tlement. But  there  ought  to  be  an  account, 
to  ascertain  what  would  be  a  reasonable  al- 
lowance. The  court  is  therefore  of  opinion, 
to  reverse  the  decree  with  costs,  and  to 
remand  the  cause,  to  be  proceeded  with  in 
conformity  with  the  principles  herein  de- 
clared. 

Decree  reversed. 
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March  Term,  1876,  Ricliinond. 
5ttle  off  Land  niider  Deed  of  Tnut— B,  a  Oerman  by 
birtti,  was  the  owner  of  a  tract  of  twenty-four 
acres  of  land  on  whicli  lie  lived,  in  tlie  county  of 
Alexandria,  near  Georffetown.  In  June  1869,  to 
secure  a  debt  of  ISOO,  which  he  owed  to  P  of  Georffe- 
town,  payable  in  two  years,  he  conveyed  the  land  to 


J,  the  son-in-law  of  P,  in  trust  to  secure  the  pay- 
ment of  the  debt,  and  if  the  debt  was  not  paid,  he 
was,  on  the  request  of  P,  to  advertise  the  land  in  a 
paper  published  in  A,  and  sell  at  public  auction.  In 
1861  the  union  forces  hayinsr  taken  possession  of 
that  part  of  the  county,  B  removed  with  his  family 
to  Fairfax  court-house,  and  remained  there  until 
the  close  of  the  war.  In  October  1864.  J  having 
advertised  the  sale  of  the  land  in  a  paper  in  A. 
sold  it  at  public  auction  in  Oeorretown,  when  Mrs. 
B.  the  wife  of  B,  and  niece  of  P,  bought  it  at  a 
reduced  price.  W  was  present  at  this  sale.  Mrs.  B 
and  her  husband  afterwards  sold  it  to  W  and  S  at 
the  same  price,  and  afterwards  W  bouirht  out  S, 
and  made  permanent  improvements  apon  it.  In 
1870  B  filed  his  bill  against  W,  &c.,  to  set  aside  the 
sale  and  conveyances.    Hsld: 

I.   Same— Debtor  and  Creditor— Allen  BneiBiea.«— B 

beinff  within  the  confederate  lines,  and  P  beiuflr 
in  the  union  lines  durluir  the  war,  B  could  not 
leirally  pay,  or  P  receive  his  debt,  and  therefore 
the  deed  of  trust  could  not  be  enforced,  and  the 
sale  was  invalid. 
a.  5aaie— Purchaser  Not  Bona  Pide— Rights.— w  hav- 
ing been  present  at  the  sale,  and  knowinsr  the 
circumstances,  can  stand  in  no  better  condition 
than  the  purchaser  at  the  sale,  and  his  tiUe  there- 
fore is  invalid. 

3.  Same— Rlffhto  of  Original  Owner— Of  Parcha«er.— B 
is  entitled  to  have  his  land,  he  paying  to  W  the 
amount  of  the  debt  which  he  owed  to  P. 

4.  War  Interest.— B's  debt  is  not  to  bear  interest 
during  the  war. 

0.  Laches  of  Owner— Improveineats  by  PnrcbaMr.t— 

B  having  delayed  for  four  years  after  the  war  had 
closed  to  assert  his  right  to  the  property,  and 
612        permitted  W  to  put  valuable  *and  perma^ 
nent  improvements  upon  it,  believing  that 
he  had  an  undisputed  title  to  it,  Wis  to  be  charged 
for  the  rents  and  profits  of  the  land,  exclusive  of 
his  improvements,  whilst  he  held  it,  and  to  be 
allowed  a  reasonable  compensation  for  the  per- 
manent improvements  he  has  made  upon  it, 
though  this  shall  be  in  excess  of  the  rents  and 
profits. 

In  June  1854,  John  Beauchler,  a  German 
by  birth,  purchased  of  Luke  Osborn  a  small 
tract  of  twenty -four  acres  of  land,  lying  in 
the  county  of  Alexandria,  within  some 
three  or  four   miles  of  Georgetown,  at  the 

■•Debtor  and  Creditor,  Allen  Enemies.— Where  a  debtor 
and  creditor  occupy  the  status  of  alien  enemies  to- 
wards each  other,  it  is  unlawful  for  the  one  to  make, 
or  the  other  to  receive,  payment  of  the  debt  It 
follows  therefore,  that  the  right  of  the  creditor  to 
enforce  the  obligation  is  suspended,  and  any  pro- 
ceeding to  do  so  is  nugatory  and  void.  See  Raymond 
V.  Camden,  22  W.  Va.  191,  197,  where  the  principal 
case  is  approved.  Tracey  v.  Shumate,  22  W.  Va.  612, 
also  citing  the  principal  case.  See  also,  Billgerry  v. 
Branch,  19  Gratt  898.  In  Morriss  v.  Va.,  etc.,  Co.,  90 
Va.  881,  18  S.  E.  Rep.  848,  the  principal  case  is  dis- 
cussed, and  in  Shurtz  v.  Johnson.  28  Gratt  667.  it  is 
also  cited  but  distinguished.  The  principal  case  is 
again  cited  in  Coltrane  v.  Worrell,  SOiGratt  447. 

tLachea  of  Owner— Improvement  by  Purchaser.— See 
note  to  Wood  v.  Krebbs,  88  Gratt  685.  Further,  see 
Hall  V.  Hall,  80  W.  Va.  786,  5  S.  E.  Rep.  26S;  Dawson  v. 
Grow,  29  W.  Va.  887,  1  S.  E.  Rep.  567;  Hall  v.  Lowther, 
22  W.  Va.  W9. 
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price  of  $850.  Though  the  building  upon 
the  land  was  very  small,  Beauchler  seems  to 
have  lived  in  it  until  1861,  when  the  late 
war  having  broken  out,  and  the  union  forces 
having  taken  possession  of  that  part  of  the 
county,  he  removed  with  his  family  to  Fair- 
fax court-house. 

Whilst  Beauchler  was  living  on  the  land, 
viz:  on  the  6th  of  June  1859,  he  conveyed 
it  to  Frederick  W.  Jones  of  Georgetown,  in 
trust  to  secure  a  debt  of  $300,  which  he  owed 
to  Joseph  N.  Fearson  of  Georgetown.  This 
debt  was  evidenced  by  a  promissorv  note, 
payable  in  two  years  from  its  date,  which 
was  the  date  of  the  deed,  with  interest  pay- 
able semi-annually ;  and  the  deed  provided, 
that  upon  any  default  of  payment  in  the 
interest  or  principal  of  said  note,  Jones, 
upon  the  written  request  of  Fearson,  should 
proceed  to  sell  the  land,  or  so  much  of  it  as 
might  be  necessary,  at  public  auction,  upon 
such  terms  as  he  should  deem  most  for  the 
interest  of  both  parties,  first  giving  twenty 
days  notice  of  the  time,  place  and  terms  of 
sale,  in  some  newspaper  published  in  the 
city  of  Alexandria. 

In  October  1864,  on  the  request  of  Fearson, 
Jones,  having  advertised  the  sale  in  an  Al- 
exandria paper,  proceeded  to  sell  the  land 
at  public  auction  in  the  city  of  Greorgetown, 
when  it  was  purchased  by  Mrs.  Juli- 
613  anna  *Barrett,  the  wife  of  Erastus  B. 
Barrett,  for  the  sum  of  $425,  and 
Jones  conveyed  the  land  to  her.  In  Febru- 
ary 1865  Mrs.  Barrett  and  her  husband  con- 
veyed the  land  to  Robert  Walker  and 
Franklin  Scott  at  the  same  price;  and  in 
January  1869  Scott,  in  consideration  of  $400, 
conveyed  his  undivided  moiety  to  Walker. 

In  October  1870  Beauchler  filed  his  bill  in 
the  county  court  of  Alexandria  county 
against  Walker,  Jones,  and  the  unknown 
personal  representative  of  Fearson,  to  set 
aside  the  sale  by  Jones,  and  the  deeds  which 
had  been  executed  by  Jones  and  the  subse- 
quent holders.  He  set  out  the  facts  above 
stated;  stated  that  he  had  gone  in  1861 
within  the  confederate  lines;  that  when 
the  notice  of  sale  was  given,  and  the  sale 
made,  he  was  living  in  the  state  of  Vir- 
ginia, and  was,  because  of  the  existence  of 
war  and  military  regulations,  unable  to 
visit  the  place  from  which  he  had  fled,  or 
where  the  pretended  sale  occurred,  and  that 
he  had  no  notice  of  the  sale.  He  insisted 
that  Jones  was  not  authorized  to  sell  the 
land  in  Georgetown,  outside  of  the  state  of 
Virginia,  and  the  sale  was  a  nullity;  that 
Jones  was  the  son-in-law  of  Fearson,  and 
that  Mrs.  Barrett  was  his  niece,  and  had 
been  reared  by  him  as  one  of  his  own  fam- 
ily, and  that  Walker  at  the  time  of  his  pur- 
chase of  the  land  was  aware  of  the  plaintiff's 
right,  and  of  the  irregularities  in  the  sale. 

Walker  answered  the  bill.  He  said  he 
was  present  at  the  sale;  that  it  was  well 
attended,  and  brought  a  full  price;  that  it 
was  fair  in  every  particular,  so  far  as  he 
knew  or  believed.  That  he  is  a  bona  fide 
purchaser  for  value  without  notice ;  and  he 
relies  upon  the  laches  of  the  plaintiff  in 
delaying  so  long  to  bring  his  suit,  with  the 


knowledge  that    he  was   making  large  in- 
provements  upon  the  propertr- 

A  number  of  witnesses  were  exao- 
614  ined  as  to  the  *valae  of  the  Und,  iti 
condition  when  sold,  and  the  iiii{iro?e- 
ments  put  upon  it  by  Walker.  The  cob- 
missioner,  who  was  directed  to  report  upoo 
the  question,  put  the  value  at  the  time  of 
the  sale  at  $600 ;  to  which  t>oth  partia  ex- 
cepted. Some  of  the  witnesses  thoo^tat  it 
sold  for  a  full  price,  and  others  for  more 
than  it  was  worth ;  and  some  thongfat  that 
Walker's  improvements  cost  more  than  had 
and  improvements  would  sell  for. 

The  cause  came  on  to  be  heard  oa  the  4tii 
of  December  1871,  when  the  court  set  aside 
the  sale  of  the  land  made  by  Jones  in  Octo- 
ber 1864,  and  declared  his  and  the  snbae> 
quent  deeds  null,  so  far  as  respected  the 
conveyance  of  any  title  to  said  land  ai 
against  Beauchler ;  and  a  commissioner  wai 
directed  to  report  the  amount  of  the  debt 
due  from  Beauchler  to  Fearson,  omittisg 
interest  during  the  war,  and  an  accomitcrf 
rents  and  profits,  and  the  im]»OTeiiieiti 
made  upon  the  land  since  October  IBK 
which  was  to  t>e  set  off  ag-ainst  the  mts. 
From  this  decree  Walker  obtained  an  appeil 
to  the  circuit  court  of  the  county  of  Aia- 
andria ;  but  the  decree  was  aflfirmed  by  tliat 
court  by  its  decree  of  the  28th  of  May  Iffil 
And  Beauchler  waiving  all  demand  for  rati 
beyond  the  value  of  the  improvements,  tte 
court  made  a  decree  in  favor  of  Walker,  as 
substituted  to  the  rights  of  Fearson  a^rainit 
Beauchler,  for  the  sum  of  $300,  with  ioter- 
est  from  June  6th,  1860,  until  Jime6th. 
1861 ;  and  from  April  10th,  186S,  tiU  paid: 
and  if  not  paid  within  ninety  days  from  the 
date  of  the  decree,  then  commissionen 
named  were  to  proceed  to  sell  the  land.  Ac 
And  thereupon  Walker  applied  to  a  jodge  of 
this  court  for  an  appeal;  which  was  allowed. 

F.  Iv.  Smith,  Jr.,  for  the  appellant. 

Smoot,  for  the  appellee. 

616         *Staplea,  J.,  delivered   the  opinioB 
of  the  court: 

Whatever  may  be  the  diversity  of  opinioa 
in  respect  to  the  validity  of  acts  done  nnder 
the  authority  of  the  confederate  govemment, 
there  is  one  proposition,  certainly,  as  to 
which  the  courts  are  now  generallv  agreei: 
that  is,  that  the  late  war  between  the  tiro 
sections  was  a  civil  war  in  the  most  litoal 
and  comprehensive  sense  of  the  term,  aad 
was  attended  by  all  the  incidents  and  oos- 
sequences  of  a  war  between  independest 
nations.  Having  no  common  superior  to 
judge  between  them,  the  two  sections  stood 
precisely  in  the  same  predicament  as  tvo 
nations  who  engage  in  a  contest  and  ha^ 
recourse  to  arms.  Numerous  cases  in  tbe 
state  courts  might  be  cited  in  support  of 
these  propositions;  but  it  is  unneceasax^. 
A  reference  to  some  of  the  decisions  made 
by  the  supreme  court  of  the  United  States 
will  be  conceded  by  all  as  sufficient  for  ttat 
purpose.  In  Brown  v.  Hiatts,  15  Wall.  U.  & 
R.  177,  Mr.  Justice  Field  said:  It  is  nnoec- 
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essary  to  go  at  length  over  the  pounds 
upon  which  this  court  has  repeatedly  held 
that  the  statutes  of  limitation  of  the  several 
states  did  not  run  against  the  right  of 
action  of  parties  during  the  continuance  of 
the  civil  war.  It  is  sufficient  to  state,  that 
the  war  was  accompanied  by  the  general  in- 
cidents of  war  between  independent  nations ; 
that  the  inhabitants  of  the  Confederate 
States,  on  the  one  hand,  and  of  the  loyal 
states,  on  the  other,  became  thereby  recip- 
rocally enemies  to  each  other,  and  were 
liable  to  be  so  treated,  without  reference  to 
their  individual  dispositions  or  opinions; 
that  during  its  continuance  all  commercial 
intercourse  and  correspondence  between 
them  were  interdicted  by  principles  of  pub- 
lic law,  as  well  as  by  express  enactments 
of  congress ;  that  all  contracts  previ- 

616  ously  made  *between  them  were  sus- 
pended; and   that  the   courts  of  each 

belligerent  were  closed  to  the  citizens  of 
the  other.  See  opinion  of  Judge  Joynes  in 
Billgerry  v.  Branch  &  Sons,  19  Gratt.  393, 
417,  and  cases  cited. 

The  prohibition  here  alluded  to  by  Mr. 
Justice  Field,  it  has  been  held  in  numerous 
cases,  affected  debtors  and  creditors  on 
either  side  equally  with  those  who  did  not 
bear  that  relation ;  so  that  the  transmission 
or  payment  of  money  for  any  purpose  was 
utterly  forbidden.  It  was  unlawful  for  the 
debtov"  to  pay,  it  was  unlawful  for  the  cred- 
itor to  receive.  It  was-  unlawful  for 'them 
to  have  any  intercourse,  conimunication,  or 
correspondence,  whatever,  upon  any  subject 
or  for  any  purpose.  The  operation  of  the 
contract  daring  the  war  was  as  completely 
suspended  as  though  it  had  never  had  any 
existence.  In  the  language  of  the  supreme 
court  of  New  York  in  the  famous  case  of 
Griswold  v.  Waddintgon,  16  John.  R.  438, 
the  idea  that  any  remission  of  money  may 
be  lawfully  made  to  an  enemy  is  repugnant 
to  the  very  rights  of  war,  which  require  the 
subjects  of  one  country  to  seize  the  effects 
of  the  subjects  of  the  other.  The  law  that 
forbids  intercourse  and  trade  must  equally 
forbid  remittances  and  payment. 

iNo  one  familiar  with  the  history  of  the 
struggle  between  the  two  sections,  and  with 
the  decisions  of  the  courts  since  its  close, 
will  hesitate  to  apply  these  rules  in  all  their 
stringency,  to  the  respective  belligerents 
after  the  date  of  the  president's  proclama- 
tion of  the  2nd  August  1861. 

Applying  these  principles  to  the  case  in 
hand,  it  followi^,  that  the  appellee,  residing 
within  the  confederate  lines  of  occupation, 
could  not  lawfully  pay  the  appellant  resid- 
ing within  the  federal  lines.  He  was  posi- 
tively interdicted  from  making  such 

617  payment  by  the  *laws  of  his  country 
and  the  laws   of  nations.     How  then 

could  the  trust  deed  be  enforced.  A  sale 
under  that  deed  was  founded  upon  the  sup- 
posed default  of  the  debtor.  But  there  can 
be  no  default,  when  the  debtor  is  prohibited 
from  paying  and  the  creditor  from  receiv- 
ing. In  this  connection  I  cannot  do  better 
than  to  give  an  extract  from  the  opinion  of 
an  enlightened  federal  judge.     In  the  Kan- 


awha Coal  Company  v.  Ohio  Coal  Company, 
7  Blatch.  Cir.  C.  R.  391,  408,  Judge  Blatch- 
f ord  uses  this  language :  The  enforcement 
(of  the  debt)  was  indeed  not  by  a  judgment 
that  the  debtor  personally  pay  the  debt  to 
the  creditor,  but  was  by  a  sale  of  land 
which  the  debtor  had  specifically  put  in 
trust  to  pay  the  debt.  Nevertheless  the 
foundation  of  the  proceeding  was  that  the 
debt  existed  and  the  debtor  had  not  dis- 
charged it.  The  duties  and  rights  of  the 
creditor  were  correlative.  The  rigj^t  which 
the  creditor  undertook  to  exercise  by  en- 
forcing a  sale  of  the  land,  was  to  compel 
the  discharge  of  the  debt  in  invitum  by 
that  means,  so  far  as  the  proceeds  of  sale 
would  go.  This  right  could  not  exist  in 
favor  of  the  creditor  unless  there  existed  at 
the  same  time  a  corresponding  duty  and  ca- 
pacity on  the  part  of  the  debtor  to  pay  the 
debt  to  the  creditor.  The  right  of  action 
that  is  suspended  must  include  the  right  to 
resort  to  any  species  of  proceedings,  judi- 
cial or  otherwise,  to  enforce  the  contract. 

These  positions  of  the  learned  judge  are 
supported  by  a  number  of  cases  cited  in  his 
opinion,  and  by  a  force  of  reasoning  which 
appears  to  t>e  unanswerable. 

The  supreme  court  of  the  United  States 
has,  however,  decided  differently.  In  the 
case  of  • 'University  v.  Finch,"  18  Wall.  U. 
S.  R.  106,  that  court  held  that  a  sale  was 
valid  made  by  a  trustee  during  the  war 
under  a  trust  deed  executed  before; 
618  the  creditor  being  a  ^resident  of  Mis- 
souri, and  the  debtor  a  resident  of 
Virginia.  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  court,  maintained,  that 
even  the  enforced  absence  of  the  debtor 
afforded  no  sufficient  reason  for  arresting 
his  agent  and  the  agent  of  the  creditor  in 
performing  a  duty  which  both  of  them  im- 
posed upon  him  before  the  war  began.  His 
power  over  the  subject  was  perfect;  its 
exercise  required  no  intercourse,  commer- 
cial or  otherwise. 

The  learned  justice  loses  sight  of  the 
principle  that  the  deed  of  trust  is  a  mere 
security  for  the  debt,  and  that  the  authority 
of  the  trustee  to  sell  results  only  from  the 
default  of  the  debtor.  No  one  will  maintain 
that  the  creditor  could  enforce  a  sale  of  his 
debtor's  property  while  the  latter  is  prohib- 
ited by  injunction  or  process  of  garnishment 
from  making  the  payment.  The  prohibition 
arising  from  a  slate  of  war  is  much  more 
stringent :  for  in  the  latter  case  the  debtor 
is  not  only  forbidden  by  positive  law,  but 
by  the  highest  obligations  of  duty  and  pa- 
triotism from  holding  any  communication 
with  his  creditor.  The  injustice  of  selling 
the  property  of  the  debtor  to  satisfy  a  debt 
which  he  is  prohibited  by  law  from  paying, 
is  too  palpable  to  admit  of  justification.  The 
debtor's  right  to  redeem  his  estate  is  com- 
mensurate with  that  of  the  creditor  to  make 
the  sale.  If  the  one  is  suspended,  justice 
and  reason  require  that  the  other  shall  not 
be  exercised. 

The  learned  judge  felt  the  force  of  these 
difficulties  in  University  v.  Finch.  He  an- 
swered them,  or  attempted  to  do  so,  by  de- 
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daring  that  the  effect  of  the  proposition 
was  to  give  immunity  to  rebels  against  the 
government  not  accorded  to  the  soldier  who 
is  fighting  for  that  government;  its  ten- 
dency is  to  make  the  very  debts  which 
the  citizens  of  one  section  may  owe 
610  *to  another  an  inducement  to  revolu- 
tion and  insurrection;  and  it  rewards 
the  man  who  lifts  his  hand  against  his 
government  by  protection  to  his  property 
which  it  would  not  otherwise  possess,  if  he 
can  rais^  his  efforts  to  the  dignity  of  a 
civil  war.  It  is  very  obvious  that  the  learned 
judge  is  disposed  to  make  a  wide  distinction 
between  the  case  of  a  * 'rebel  debtor  in  the 
insurrectionary  states"  and  *'a  loyal  debtor 
in  the  loyal  states."  If  the  position  of  the 
parties  in  University  v.  Finch  had  been 
reversed,  and  the  estate  of  a  loyal  debtor 
had  been  sold,  the  argument  of  the  learned 
judge  must  of  necessity  have  been  very 
different.  No  authority  is  cited  for  this 
supposed  distinction  between  the  rights 
and  privileges  and  exemptions,  during  the 
war,  of  those  adhering  to  the  federal  gov- 
ernment and  those  siding  with  the  confed- 
erate government.  The  writers  on  the  laws 
of  nations  utterly  repudiate  any  such  dis- 
tinction. Those  yrriters  universally  declare, 
that  in  a  civil  war  the  parties,  having  no 
common  superior  to  judge  between  them, 
stand  precisely  as  two  independent  nations 
who  engage  in  a  contest  and  have  recourse 
to  arms.  Who  shall  judge  between  them ; 
who  shall  pronounce  on  which  side  the  right 
or  the  wrong  lies?  On  earth  they  have  no 
common  superior.     Vattel's  Law  of  Nations. 

But  as  I  have  already  said,  the  supreme 
court  of  the  United  States  itself  has  again 
and  again  decided  that  the  late  conflict  was 
a  war,  in  the  legal  sense,  with  all  the  inci- 
dents and  consequences  of  an  international 
war;  and  that  in  order  to  determine  how 
the  contracts,  rights  and  obligations  of  cit- 
izens were  affected  by  that  war,  recourse 
must  be  had  to  the  general  principles  appli- 
cable to  a  state  of  war  between  nations. 
According  to  these  principles  the  very  same 
privileges,  disabilities  and  exemptions 
620  attached  to  the  debtor  residing  *in  the 
South  during  the  war  as  to  the  debtor 
resident  in  the  northern  section.  It  was 
equally  unlawful  for  the  former  as  the  latter 
to  make  any  transmission  of  money  to  his 
enemy  creditor,  or  to  hold  any  communica- 
tion whatever  with  him.  And  when  the 
southern  debtor  seeks  to  avail  himself  of 
this  universally  acknowledged  principle,  he 
is  told  that  his  proposition  gives  immunity 
to  rebels  not  accorded  to  the  loyal  soldier; 
and  that  its  tendency  is  to  make  the  very 
debts  which  the  citizens  of  one  section  may 
owe  to  another  an  inducement  to  revolution 
and  insurrection. 

Whatever  may  be  the  motives  of  a  people 
in  going  to  war,  even  if  they  be  so  paltry 
as  the  non-payment  of  a  few  years  interest 
upon  their  debts,  these  motives  are  not  the 
subject  of  inquiry  with  the  courts  in  adju- 
dicating the  contracts  of  citizens  as  affected 
by  that  war.  The  political  department,  the 
treaty-making    power,    may    deal   with  the 


causes  of  the  war,  with  a  vieir  to  indeminty 
and  security,  but  the  courts  have  no  cgoocxb 
with  them.     It  is  sufficient    for    them  tkat 
the  contest  was  waged — that  it  assumed  tfec 
magnitude  and   proportions    of  a  civil  war. 
and  was  so  treated   by   the    legislative  and 
executive  departments.     It  cannot  boteacitr 
astonishment  that  when   the  validity  of  the 
blockade  was  to  be  maintained,    orariffct 
to  capture    private  property    was  asaened, 
doctrines  were  announcai  the  effect  of  which 
was  to  invest  the   Confederate   States  wxtii 
the  powers  and  rights  of    belligrerent  sofcr- 
eignties;  but  when  the   rig-hts  of  loyal  citi- 
zens of  the   North   are    involved   in  contro- 
versies  with  citizens  of  the  South,  the  people 
of  the  Confederate  States  are   denounced  ai 
traitors,  escaping  the  just    punishment  of 
their  crimes  only  throug-h  the  clemeocj  of 

a  magnanimous  government.  Spotti 
521      V.    United   States,  20  Wall.  U,  •&  R- 

459;  Mrs.  Alexander's  Cotton.  Speak- 
ing for  myself  only,  upon  this  and  qatb- 
tions  of  a  kindred  character,  I  feel  imder 
no  obligation  to  follow  the  decisions  of  anj 
tribunal,  unless  they  accord  with  mj  om 
convictions  of  the  rights  and  obligation 
growing  out  of  the  stmgg'le  through  which 
the  country  has  passed. 

It  has  been  argued,  however,  that  the 
principles  here  involved  have  no  applicatioa 
whatever  to  the  case  of  a  debtor  who  Totaa- 
tarily  left  his  home  during*  the  war,  for  tbt 
purpose  of  residing  within  the  confederate 
lines;  thereby,  by  his  own  act,  disabHii; 
himself  from  performing  his  contract.  Tlie 
cases  of  Dean  v.  Nelson,  10  Wall.  U.  S.  R. 
158,  and  Ludlow  v.  Ramsey,  11  Wall.  U. 
S.  R.  581,  are  relied  on  in  support  of  tkis 
proposition.  Those  cases  certainly  establish 
the  distinction  between  the  case  of  a  dehtor 
who  voluntarily  left  his  residence  in  tiK 
North,  for  the  purpose  of  engfaging  in  boa- 
til  i  ties  against  the  federal  government,  and 
a  debtor  who  was  expelled  by  military  forot 
and  forbidden  to  return.  In  the  one  case, 
it  was  held,  the  party  is  bound  by  judicial 
proceedings  against  him  in  his  abaenoe; 
and  in  the  other  it  was  held,  that  he  wai 
in  no  wise  bound. 

Now  there  may  be  cases  in  which  a  debtor, 
voluntarily  abandoning  his  home  and  goaf 
into  the  opposing  lines,  cannot  claim  tke 
benefit  of  the  rule  as  applied  to  actual  resi- 
dents. The  present  is,  however,  not  one  of 
them,  as  will  be  hereafter  seen.  Bat,  I 
submit,  the  mere  fact  of  such  volnntaiy 
abandonment  is  not  of  itself  sufficient  ta 
deprive  the  debtor  of  the  benefit  of  the  rale. 
In  the  first  place,  it  is  very  difficult  now  to 
determine  what  constituted  a  volimtaiy 
abandonment  of  home  in  the  case  of  a  dti* 
zen  who  fled  from  one  section  to  the  other. 
Thousands  of  persons,  being  in  the  nortfacn 

states,  and  suspected  of  soattaa 
622    sympathies,  *were  expelled  from  their 

homes,  not  by  military  force,  but  hy 
that  which  was  far  more  terrible  and  alaro* 
ing,  the  fire  and  passion  of  mighty  moh^ 
aroused  to  the  highest  exasperation  lij  the 
attack  upon  Sumpter,  and,  as  ther  oo^ 
ceived,  by  an  unjustifiable  rebellion.    That 
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persons  were  liable  at  any  moment  to  pop- 
ular violence.  They  were  perpetually  sub- 
ject to  a  system  of  espionage,  annoying*  and 
degrading  in  the  extreme;  and  they  were 
in  constant  apprehension  and  danger  of 
arrest  and  confinement  in  dungeons,  beyond 
the  reach  of  the  courts  of  law.  To  some 
I  extent  this  condition  of  things  existed  in 
I  some  of  the  southern  states  with  reference 
to  persons  of  northern  proclivities.  Nine- 
I  tenths  of  those  who  abandoned  their  homes 
I  at  the  commencement  of  the  struggle  did  so 
under  the  most  powerful  motives  and  in- 
ducements that  could  animate  the  human 
heart.  There  were  many  who  fled  in  sudden 
alarm  when  the  storm  broke  in  its  fury, 
without  any  fixed  intention  except  to  escape 
the  dangers  that  surrounded  them,  and  who 
had  no  conception  of  the  magnitude  and 
duration  of  the  struggle,  and  who  were 
never  able  to  return  in  safety. 

Again,  as  the  war  progressed,  the  federal 
armies  extended  their  conquests  from  state 
to  state,  acquiring  firm  possession  as  they 
advanced;  in  many  instances  the  terrified 
inhabitants  fleeing  before  them,  and  taking 
refuge  still  further  within  the  confederate 
lines.  Henceforth  such  territory  would  be 
enemy  territory,  and  the  creditor  and  debtor 
be  regarded  as  enemies. 

Kvery  one  can  see  the  injustice  of  applying 
to  persons  thus  situated,  and  thus  acting, 
the  rule  laid  down  by  the  supreme  court  of 
the  United  States  in  the  cases  cited.  It 
cannot  be  justly  said  of  these  men  that  they 
voluntarily  removed  from  the  one  sec- 
623  tion  to  the  other.  *But  if  it  can  be  so 
said ;  if  the  abandonment  of  residence 
and  home  was  voluntary,  does  it  follow  a 
different  rule  is  to  be  applied  to  them?  The 
doctrine  I  understand  to  be  well  settled, 
that  upon  the  breaking  out  of  a  civil  war 
every  man  is  permitted  (in  the  language  of 
Mr.  Justice  McKean)  to  choose  his  party. 
It  was  so  held  in  Respublica  v.  Chapman,  1 
Dall.  R.  53-58;  in  Jackson  v.  White,  20 
John.  R.  313.  In  Inglis  v.  Trustees  of  the 
Sailors'  Snug  Harbour,  3  Peters.  R.  99,  it 
was  decided  that  the  right  of  election  must 
necessarily  exist  in  all  revolutions  like  ours, 
and  is  so  well  established  by  adjudged 
cases,  it  was  unnecessary  to  enter  into  any 
examination  of  the  authorities.  The  only 
difficulty  that  could  arise  was  to  determine 
the  time  when  the  election  should  have  been 
made. 

This  right  of  election  was  freely  elcercised 
during  the  revolutionary  war,  and  was  uni- 
versally conceded.  The  doctrine  of  the 
English  courts  was,  that  American  antenati, 
by  remaining  in  this  country  after  the 
treaty  of  peace  of  1783,  lost  their  character 
of  British  subjects.  On  the  other  hand, 
the  American  courts  adopted  the  declaration 
of  independence  as  the  period  for  determin- 
ing the  status  of  the  citizen  as  a  subject ; 
and  it  was  held  that  a  person  born  here, 
but  who  left  the  country  before  the  declara- 
tion of  independence  and  never  returned, 
thereby  lost  the  character  of  an  American 
citizen.  It  will  be  perceived  that  neither 
the    English   nor  American  courts  confined 


the  right  of  election  to  a  period  anterior  to 
the  commencement  of  the  war. 

In  the  late  struggle  it  is  well  known  that 
as  late  as  the  battle  of  Bull  Run,  vast  num- 
t>ers  changed  their  residences  from  one 
section  to  the  other,  as  a  sense  of  duty,  in- 
clination or  necessity  suggested.  And  none 
exercised  this  privilege  more  freely 
624  than  officers  of  the  ^government, 
officers  of  the  army  and  navy;  and 
their  right  to  do  so  was  not  questioned  at 
Washington.  Indeed  it  was  considered  safer 
for  the  federal  government  and  for  individ- 
uals themselves,  that  they  should  take  this 
course.  Henceforth  these  persons,  officers, 
and  private  citizens,  became  by  the  laws 
of  war,  enemies  of  the  government  of  the 
United  States,  and  of  all  who  adhered  to  it. 
I  can  see  no  just  reason  why  all  these  men 
thus  treated  as  enemies,  should  not  be  en- 
titled to  the  same  exemptions,  and  stand 
precisely  in  the  same  predicament  with 
those  who  happened  to  be  resident  here  at 
the  commencement  of  the  struggle. 

If,  in  determining  the  status,  rights,  and 
liabilities  of  the  citizen  we  are  to  look  ex- 
clusively to  the  beginning  of  the  war,  we 
encounter  numerous  and  perplexing  ques- 
tions. As  is  well  known,  and  as  has  been 
judicially  determined,  the  war  did  not  begin, 
nor  did  it  close,  at  the  same  time  in  all  the 
states.  In  the  case  of  **The  Protector,*'  12 
Wall.  U.  S.  R.  700,  the  supreme  court  of 
the  United  States  held  that  the  proclamation 
of  the  27th  April  1861,  declaring  a  blockade, 
must  be  taken  as  ascertaining  the  com- 
mencement of  the  war  in  Virginia.  But  in 
a  more  recent  case,  Matthews  v.  McStea,  20 
Wall.  U.  S.  R.  646,  the  same  court  has  de- 
cided that  the  blockade  proclamations  did 
not  contemplate  a  cessation  of  all  inter- 
course and  business  relations  between  citi- 
zens of  the  different  sections.  The  only 
interference  intended  was  such  as  might 
arise  from  the  blockade  itself ;  and  the  wi^l^ 
purpose  as  announced,  was  inconsistent 
with  the  idea  that  the  people  of  the  south 
were  at  that  date  to  be  regarded  as  public 
enemies. 

The  proi^lamation  of  the  27th  August  1861, 
it  would  seem,  is  now  regarded  as  the  one 
establishing  absolute  non-intercourse,  and 
the  cessation  of  all  business  relations. 
626  ♦Are  we  to  look  to  the  27th  of  April 
1861  as  the  commencement  of  the  war, 
as  the  period  after  which  there  could  be  no 
voluntary  change  of  domicil,  in  the  sense 
of  the  rule  laid  down  by  the  supreme  court? 
or  must  we  take  the  27th  August  1861  as  the 
period  of  non-intercourse?  or  the  ratification 
of  the  ordinance  of  secession  by  the  people 
of  Virginia?  or  must  we  take  the  date  of 
the  battle  of  Manassas  as  the  period  and 
the  event,  which  more  effectually  terminated 
friendly  intercourse  and  communication. 

Instead  of  attempting  to  lay  down  a  rule, 
dependent  upon  inquiries  of  this  sort,  it  is 
better  to  adhere  to  those  fixed  princinles 
which  define  the  rights  and  liabilities  of 
parties  as  affected  by  the  existence  of  war, 
without  perplexing  investigations  into  the 
causes  of  the  war,  or  the  manner  in  which 
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the  relation  of  enemies  was  acquired.  As 
the  creditor  is  forbid  to  receive,  and  the 
debtor  to  pay  by  a  supreme  power,  each  is 
therefore  relieved  from  all  the  penalties, 
forfeitures  and  damages  incident  to  the 
non-enforcement  and  the  non-performance 
of  the  contract,  and  that,  too,  without  refirard 
to  thie^ particular  circumstances  under  which 
they  were  placed  in  the  attitude  of  enemies 
each  to  the  other.  If  we  hold  it  is  the  duty 
of  the  citizen  to  obey  the  laws  of  the  gov- 
ernment under  which  he  lives,  and  to  have 
no  communication  with  its  enemies,  obedi- 
ence to  that  law  ouf^ht  not  to  impose  upon 
him  the  loss  or  sacrifice  of  his  property. 
This  rule  accords  with  the  dictates  of  an 
enlightened  public  policy,  and  with  human- 
ity and  justice.  In  support  of  these  views, 
there  is  abundant  authority  found  in  the 
opinion  of  Judge  Blatchford,  already  cited, 
and  in  an  able  and  interesting  article  pub- 
lished in  the  14th  vol.  of  Am.  Law  Reg., 
page  129. 

It  will  be  understood,  of  course,  that 

626  these  rules  *have   no  application  to  a 
party  who  abandoned  his  section  with 

a  view  to  the  non-performance  of  his  con- 
tracts. Nor  do  I  mean  to  affirm  that  it  will 
apply  to  every  case  in  which  a  debtor,  even 
without  such  intention,  changed  his  resi- 
dence after  the  c6mmencement  of  the  war, 
Whatever-maybe  the  exceptions  to  the  rule, 
the  present  case  is  not  one  of  them. 

The  appellee  is  a  German  by  birth,  and 
is  now  perhaps  seventy -five  years  of  age. 
It  is  not  very  clear  as  to  the  precise  date  of 
his  abandoning  his  home  in  Alexandria 
county.  It  was  certainly  not  later  than  the 
1st  of  June  1861,  and  was,  of  course,  long 
before  the  non-intercourse  acts  and  the 
proclamation  based  thereon.  What  was  his 
precise  motive  in  thus  coming  within  the 
confederate  lines  does  not  appear.  His  res- 
idence was  in  the  midst  of  the  federal  troops, 
and  it  is  easy  to  understand  his  apprehen- 
sion of  the  annoyances  and  dangers  to 
which  he  was  hourly  exposed.  According 
to  his  own  statement,  he  afterwards  made 
an  attempt,  on  several  occasions,  to  return 
to  his  home,  but  was  unable  to  do  so.  It  is 
probable  he  might  have  done  so  by  taking 
an  oath  of  allegiance;  whether  he  could 
have  remained  there  in  safety  is  another 
question.  However  that  may  be,  whether 
he  could  or  could  not  have  returned,  it  may 
be  reasonably  supposed  he  had  no  appre- 
hension of  a  sale  under  the  trust  deed  at 
the  time  it  was  made,  as  there  was  then  in 
force  a  statute  passed  by  the  Alexandria 
legislature  prohibiting  sales  of  property 
under  trust  deeds  for  debt.  This  court  has 
never  decided  that  such  legislation  in  time 
of  actual  war  is  unconstitutional ;  nor  is  it 
necessary  now  to  pass  upon  that  question. 
The  existence  of  such  a  law,  in  connection 
with  the  other  facts,  was  well  calculated  to 
cast  a  cloud  over  the  title,  and  to  lead  to  a 
sacrifice   of   the   property.     The  sale 

627  was  made  not  in  *Alexandria,  nor  even 
in    the    state,    but   in  the  District  of 

Columbia.  It  is  very  true  the  deed  does  not 
prescribe  the  place   of   sale,  and  much  was 


therefore  left  to  the  discretion  of  the  tmitec; 
In  the  exercise  of  that  discretion,  it  wosM 
seem  clear  that  the  sale  oag-ht  certainlj  to 
have  been  at  least  in  the  coanty  where  the 
property  was  situated,  more  particalarij 
as  at  that  time  access  to  Oeorgetown  wai 
rendered  more  difficult  by  the  presence  of  the 
military  and  by  the  requirement  of  peraiti 
for  persons  resident  in  the  county  of  Aki- 
andria.  As  might  have  been  expected,  at  i 
sale  made  under  such  circnmstancei,  the 
property  commanded  a  price  considcnbij 
below  its  real  value.  The  purchase  wai 
made  by  a  married  woman,  the  niece  <rf  the 
creditor,  and  a  member  of  his  familr;  the 
trustee  being  also  a  son-in-law.  All  the  htiOk 
and  circumstances  tend  strongly  to  ihov 
that  the  sale  was  a  familj  arrangencot, 
made  exclusively  in  the  interest  of  the 
creditor.  The  appellant  was  no  doubt  oof- 
nizant  of  all  the  facts  as  he  was  present  at 
the  sale,  and  was  then  apprised  of  the  ab- 
sence and  place  of  the  appellee's  then  R>i- 
dence.  He  can  therefore  occnpy  no  higher 
ground  than  the  parties  nnder  wbon  he 
derives  title. 

Under  all  the  circumstances,  I  think  there 
was  no  error  in  the  decree  of  the  cootj 
court  vacating  the  sale,  and  no  error  in  the 
decree  of  the  circuit  court  affirming  the  d^ 
cree  of  the  county  court. 

These  views  equally  apply  to  the  qoestioo 
of  interest  during  the  war.  Interest  is  pud 
for  the  use  or  forbearance  of  money,  then 
can  of  course,  be  no  fort>earanoe  where  the 
creditor  cannot  compel  the  payment  of  the 
principal,  and  where  the  debtor  is  prohibited 
by  law  from  paying.  Dorinic  the  period  of 
such  prohibition  no  interest  can  be  exacted. 
See  Hoare  v.  Allen,  2  Dallas  B.  182. 
628  The  circuit  court  ^therefore  conuaittcd 
no  error  in  abating  interest  dnris; 
the  war. 

The  only  remaining  enquiry  is  whcdier 
the  appellant  is  entitled  to  compeDsatkm 
for  such  permanent  improvements  as  he 
may  have  made  on  the  land,  before  the  daia 
of  the  appellee  was  asserted.  The  dront 
court  was  of  opinion  that  the  appellant  wat 
entitled  to  such  compensation,  bat  not  to 
exceed  the  value  of  the  rents  and  profits  «f 
the  land.  In  this  respect  the  decree  is  eno- 
neous  to  the  prejudice  of  the  appeUaat 
The  appellant  made  his  purchase  in  JaasaiT 
1865,  took  possession  of  the  land  at  oooe, 
and  has  remained  in  possession  ever  since. 
Between  the  date  of  his  purchase  and  the 
year  1870,  he  made  permanent  impioveincnb 
in  the  full  conviction  that  his  title  «tt 
good.  During  all  this  time  the  appeBee 
asserted  no  claim  to  the  land ;  nor  did  he  is 
any  manner  notify  the  appellant  of  his  f^ 
pose  to  contest  the  title  of  the  latter.  Al* 
though  this  silence  is  not  sufficient  to  afiect 
the  appellees  right  of  recovery,  it  is  sofr 
cient  under  the  circumstances,  to  give  the 
appellant  a  strong  equitable  claim  to  ooff* 
pensation  for  the  full  value  of  his  improre- 
ments.  On  this  ground  the  decree  of  the 
circuit  court  must  be  reversed,  and  the 
cause  remanded,  that  an  account  majhe 
taken,    in   which    the   appellant   is   to  he 
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I  eharf^ed  with  a  reasonable  rent  for  the  use 
;  and  occupation  of  the  land  during*  the  time 
he  has  had  possession ;  and  he  is  to  be  al- 
lowed reasonable  compensation  for  such 
improvements  of  a  permanent  character  as 
he  may  have  made,  which  have  given  an 
increased  value  to  the  land. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons 
620  stated  in  writing,  ^and  filed  with  the 
record,  that  the  circuit  court  did  not 
err  in  holding  that  the  sale  of  the  appellee, 
Beanchler's  land,  made  on  the  11th  October 
1864,  was  not  a  valid  execution  of  the  trust, 
and  that  the  parties  claiming  under  such 
sale  acquired  no  valid  title  to  the  said  land. 
Nor  did  the  said  court  err  in  holding  that 
the  appellee,  Beauchler,  is  entitled  to  an 
abatement  of  the  interest  upon  the  debt 
secured  by  the  said  deed  during  the  exist- 
ence of  the  war.  The  court  is  further  of 
opinion  that  the  appellant  is  entitled  to 
compensation  for  such  permanent  improve- 
ments as  he  mav  have  made  upon  the  land 
before  notice  of  the  appellee,  Beauchler' s 
claim,  although  it  may  be  in  excess  of  the 
rents  and  profits  for  which  the  appellant  is 
liable.  Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  decree  of  the  said  cir- 
cuit court  as  is  in  conflict  with  this  decree 
be  reversed  and  annulled,  and  the  residue 
thereof  affirmed,  and  that  the  appellant  and 
appellees  pay  the  costs  by  them  incurred 
respectively  in  the  prosecution  and  defence 
of  this  appeal  aforesaid  here.  And  it  is 
further  decreed  and  ordered  that  the  same 
be  remanded  to  the  circuit  court,  with  in- 
structions that  an  account  be  taken,  on 
which  the  appellant  is  to  be  charged  with 
the  rental  value  of  the  land,  exclusive  of 
his  permanent  improvements  during  the 
time  he  had  possession^  and  credited  with 
the  value  of  such  permanent  improvements 
as  he  may  have  made  before  notice  of  the 
appellee,  Beanchler's  claim,  and  a  decree 
rendered  for  or  against  him,  as  the  case 
may  be,  for  any  balance  which  may  appear 
to  be  due.  Which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  Alexandria  county. 

Decree  reversed. 
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March  Term,  1878.  Richmond. 

I.  Bills  of  Bxceptloa— Put  la  after  Judirmeat  Batered— 

By  Leave  of  Court*— In  an  action  at  law,  which  is 

submitted  to  the  Jndg-ment  of  the  court  without  a 

jnry,  the  court  renders  a  jndirment,  to  which  one 

*BIIIe  of  Exception— Put  la  after  Judyineat  Entered— 
By  Leave  of  Court- It  Is  an  unbending  rule,  that  a  bill 
of  exceptions  cannot  be  made  part  of  the  record  after 
the  rendition  of  a  final  jndfirment,  and  the  term 
ended.  See  Patre  ▼.  Clopton,  SOOratt  416,  and  noU\ 
Danyllle  Bank  v.  Waddill,  81  Qratt  469.  and  noU\ 
Peery  v.  Peery,  260ratt  820,  and  noU.  The  principal 
case  is  further  cited  in  Hndfflns  v.  Simon,  iK  Va.  008, 
27  S.  E.  Rep.  000;  Powell  v.  Tarry,  77  Va.  200:  Owens 
▼.  Owens,  14  W.  Va.  98;  Welty  v.  Campbell,  87  W.  Va. 
801,  17S.  E.  Rep.  814. 


party  excepts,  and  it  beinff  near  the  end  of  the  term, 
the  court  ffives  the  counsel  time,  until  the  first  day 
of  the  next  term,  to  prepare  the  bill  of  exception: 
but  Judgment  is  entered.  The  court  cannot  ffive 
such  leave,  and  the  bill  of  exception  cannot  be  made 
a  part  of  the  record. 

a.  Same— Same— Same.— Even  If  the  court  had  author- 
ity  to  ffiye  the  time  until  a  day  certain  in  the  next 
term  to  prepare  the  bill  of  exception,  if  the  biU  of 
exception  is  not  tendered  to  the  court  on  that  day. 
it  cannot  afterwards  be  received. 

3«  Same—Correct  Course.— In  cases  when  it  may  be 
important  to  ffire  time  until  the  next  term  to  (pre- 
pare the  bill  of  exception,  the  case  should  be  kept 
open,  and  the  judgment  should  not  be  entered 
until  the  next  term. 

The  case  is  stated  by  Judf^e  Moncure  in 
his  opinion. 

Meredith  8l  Black  well,  for  the  appellant. 

Pag^e  8l  Maury,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgement  of 
the  circuit  court  of  the  city  of  Richmond, 
rendered  in  an  action  of  ejectment,  brou^irht 
in  said  court  by  Pleasant  Winston  against 
Thomas  T.  Giles,  for  the  recovery  of  certain 
real  estate  lying*  in  and  near  the  said 
631  city.  Issue  was  *joined  on  the  plea 
of  not  guilty ;  and  the  parties  waiving 
their  right  to  have  a  jury,  and  agreeing 
that  the  whole  matter  of  law  and  fact  should 
be  heard  and  determined,  and  judgment 
given  by  the  court;  accordingly,  on  the 
23rd  day  of  December  1871,  all  the  evidence 
adduced  on  both  sides,  and  the  argument  of 
counsel  being  heard,  the  court  was  of  opin- 
ion that  the  case  was  for  the  defendant, 
and  gave  judgment  for  him. 

Immediately  under  the  copy  of  the  judg- 
ment in  the  transcript  of  the  record  before 
us,  is  this: 

"Memorandum.  The  plaintiff  this  day 
excepted  to  an  opinion  of  the  court  given 
against  him  upon  the  trial  of  this  cause, 
and  leave  is  given  him  until  the  first  day 
of  the  next  term  to  file  his  bill  of  excep- 
tions. ' ' 

Then  follows,  in  the  transcript,  a  copy  of 
an  order  made  by  the  same  court  on  the  9th 
day  of  April  1872,  in  which  order  it  is  stated, 
that  the  plaintiff,  on  that  day,  tendered  to 
the  court  a  bill  of  exceptions  to  an  opinion 
rendered  against  him  on  the  23rd  day  of 
December  1871 ;  that  the  defendant  objected 
to  the  signing  of  said  bill,  and  the  court 
refused  to  sign  the  same;  to  which  refusal 
of  the  court  the  plaintiff  excepted,  and  ten- 
dered to  the  court  his  bill  of  exceptions  to 
such  refusal;  which  latter  bill  was  received, 
signed  and  sealed,  and  ordered  to  be  made 
a  part  of  the  record.  The  latter  bill  is  then 
set  out  in  the  transcript,  and  in  it  is  em- 
bodied the  former  bill,  which  is  a  bill  of 
exceptions  to  the  judgment  of  the  court  in 
the  case,  and  sets  out  all  the  evidence  offered 
on  the  trial.  After  the  insertion  of  that 
bill,  there  follows  a  statement  in  these 
words,  in  the  bill  which  was  signed: 
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''And    the    defendant,    by    his    counsel, 

thereupon  objected   to   the   sig-ninf?  of  said 

bill  by  the  court,   on  the   ground   that    the 

record  was  closed,   and  that  the  court 

632  *had  no  power  to  reopen   the  same; 
which  objection  of  the  defendant,  be- 

infT  maturely  considered,  was  sustained, 
and  the  court  refused  to  si^rn  the  said  bill, ' ' 
&c.,  as  at>ove  stated.  "And  the  court  cer- 
tifies that  the  judg'ment  to  which  the  plain- 
tiff excepts  was  rendered  on  Saturday, 
December  23rd,  1871;  that  the  court  finally 
adjourned  for  that  term  on  December  27th, 
1871,  and  did  not  sit  upon  December  25th 
1871 ;  that  the  present  term  of  this  court 
beg^an  on  the  5th  day  of  February,  1871, 
and  that  the  bill  of  exceptions,  now  tendered 
for  sig-nature  was  handed  to  defendant's 
counsel  some  two  weeks  before  this  date. 

**And  the  court  further  certifies,  triat  the 
judgtaent  rendered  by  the  court  in  the  said 
cause  in  the  23d  day  of  December  1871  was 
the  opinion  of  the  court,  to  which,  as  it 
appears  by  the  record,  the  plaintiff  imme- 
diately excepted,  and  obtained  leave  until 
the  first  day  of  this  term  to  file  a  bill  of  ex- 
ceptions; but  on  that  day  no  bill  was  ten- 
dered; and  the  court  being  satisfied  that 
the  evidence  set  forth  in  the  said  bill  is  an 
accurate  and  full  statement  of  all  the  evi- 
dence submitted  to  the  court  on  the  trial, 
further  certifies  that  its  refusal  at  this  time 
to  sign  the  said  bill  is  for  the  single  reason 
alleged  by  the  defendant  in  objectinc: 
thereto,  viz:  that  the  record  is  closed  and 
cannot  be  reopened,  altered,  amended,  or 
supplemented  without  consent  of  both 
parties. 

'*And  it  is  further  certified  that  the  said 
cause  has  not  been  upon  the  docket  of  the 
court  at  this  term." 

There  are  two  assignments  of  error  in 
this  case:  First,  that  the  circuit  court  erred 
in  refusing  to  sign  the  bill  of  exceptions 
first  tendered  to  it  by  the  plaintiff,  and 
considering  that  bill  of  exceptions  as  prop- 
erly  a   part   of   the  record.     Second, 

633  that  the   said   court   erred  *in  giving 
judgment    for  the  defendant    instead 

of  the  plaintiff. 

We  will  proceed  to  consider  the  first  of 
these  assignments  of  error,  on  the  decision 
of  the  question  arising  upon  which  the  nec- 
essity for  at  all  considering  the  second  will 
depend. 

Then,  did  the  court  err  in  refusing  to 
sign  the  said  bill  of  exceptions? 

The  counsel  on  both  sides  have  argued 
this  question  with  much  learning  and  abil- 
ity, and  have  cited  a  great  many  cases  on 
the  subject,  both  from  the  English  and 
American  reports,  in  which  cases  there 
appears  to  be  some,  if  not  much  conflict. 
But  we  deem  it  unnecessary  to  follow  the 
counsel  in  the  review  of  these  cases,  which 
would  occupy  much  time  and  space,  and  be 
perhaps  unprofitable.  They  depend  gener- 
ally, if  not  entirely,  upon  local  statutes, 
decisions  and  practice,  which  do  not  pre- 
vail in  this  state ;  and  we  must  look  for  our 
law  on  the  subject  to  our  own  statutes,  de- 
cisions   and    practice.      Lrooking    to    them 


alone  for  information,  the  question  recni, 
did  the  court  err  in  refusing-  to  si^  the 
said  bill  of  exceptions? 

In  this  question  are  involved  two  othen, 
viz:  1st.  Can  a  bill  of  exceptions  to  an 
opinion  of  the  court  given  on  the  trial  of 
a  cause,  be  signed  by  the  oonrt  after  tke 
end  of  the  term  during  which  final  jndiraKm 
is  rendered  in  the  cause ;  at  least,  unless  tbe 
parties  to  the  cause  consent  to  such  sigsa- 
ture?  And,  2dly,  if  that  can  be  dose  at 
all,  and  a  day  is  named  by  the  court  io  a 
succeeding  term  for  tendering  and  signing 
such  a  biU,  which,  however,  is  not  acoord- 
ingly  tendered,  and  of  conrse  is  not  signed 
on  that  day,  and  no  notice  is  then  takes  of 
the  matter,  must  the  court  siini  a  bill  ten- 
dered on  a  later  day  of  the  temu  nm 
634  though  *such  bill  correctly  state  tbe 
facts  of  the  case  and  the  opinioo  <A 
the  court  to  which  the  exception  applies? 

In  the  absence  of  any  special  statute,  or 
any  authoritative  decision  or  settled  aad 
established  practice  on  the  subject,  snch  ai 
exists  in  some  other  states,  a  bill  of  excep- 
tions to  an  opinion  given  by  a  court  os  tie 
trial  of  a  cause  ought  to  be  tendered  at  least 
before  the  end  of  the  term  dnring^  which  the 
final  judgment  in  the  cause  is  rendered. 
A  bill  of  exceptions,  when  duly  tendered 
and  sig'ned,  becomes  a  part  of  the  recotd  ia 
the  cause,  and  cannot  therefore  be  properij 
or  regularly  added  to  the  record  of  a  caaae 
after  that  cause  is  ended  by  final  jodgmeat 
therein,  and  after  the  power  of  the  omct 
over  it  is  ended  by  the  close  of  the  tens  of 
the  court  during  which  the  jndgmest  is 
rendered.  The  rule  at  common  law  is,  tbst 
during  the  term  wherein  any  judicial  act  is 
done,  the  record  remains  in  the  breast  of 
the  judges  of  the  court  and  in  their  remes- 
brance,  and  therefore  the  roll  is  alterable 
during  that  term  as  the  judg-es  shall  direct; 
but  when  that  term  is  past,  then  the  reoorf 
is  in  the  roll,  and  admits  of  no  altentioo, 
averment,  or  proof  to  the  contrary.  1  Rob. 
old  Prac.  638,  quoting^  from  3  Xho.  Ca  Lit 
323. 

Formally  and  regularly,  a  bill  of  excep- 
tions purports  to  be  tendered  and  signed 
when,  or  immediately  after,  the  opiaioa 
excepted  to  is  given;  and  certainly,  if  coc- 
venient,  the  facts  would  then  be  setoBt 
more  accurately  and  with  less  difficulty  tbaa 
at  any  other  time.  It  is  admitted  ia  all 
the  cases,  everywhere,  that  at  least  the  a- 
ception  must  be  taken  at  the  time,  so  as  to 
give  notice  of  it  to  the  adverse  party;  asd 
some  of  the  cases  require  that  the  substance 
of  the  exception  should  be  stated  ia 
636  writing  at  the  time.  And  all  of  *tbefl 
seem  to  admit,  that  on  exception  beiac 
properly  taken  at  the  time,  a  formal  bill  rf 
exceptions  may  be  drawn  up  and  tendeiei 
by  the  exceptant  at  such  time  aftenrardk 
during  the  same  term,  as  may  be  prescribed 
or  allowed  by  the  court.  Convenience  sectf 
to  require  this  measure  of  indulgence,  bit 
does  not  seem  to  require  more ;  and  to  pic 
more  would  create  dangers  and  difficsltieii 
which  are  obvious,  and  oug-ht  to  be  avoided 
if    possible    without    encountering^   greater 
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evils.  Generally,  a  bill  of  exceptions  may 
conveniently  be  prepared  and  tendered  when 
the  opinion  excepted  to  is  delivered,  or  dur- 
ing- the  trial,  and  almost  always  it  may  be 
done  duriniir  the  same  term  of  the  court. 
And  in  the  very  rare  cases  in  which  that 
cannot  be  done,  the  case  could  be  kept  open 
and  continued  until  the  next  term;  or  by 
consent  of  the  court,  and  all  the  parties 
entered  of  record,  a  day  in  the  next  term 
might  be  named  by  an  order  of  the  court 
for  tendering  and  signing  the  bill  of  excep- 
tions, to  be  done  only  on  that  day,  unless 
the  time  for  doing  so  should  be  then  further 
enlarged  by  a  like  consent,  and  so  on.  We 
think  that  a  practice  of  that  kind  would 
answer  every  purpose  of  necessity  or  con- 
venience. 

And  now  let  us  see  whether  there  be  any 
law  or  decision  or  settled  practice  of  this 
state  which  requires  or  authorizes  us  to  go 
farther  than  is  above  indicated  in  favor  of 
the  right  of  tendering  bills  of  exception. 

We  have  no  special  statute  in  this  state, 
as  there  is  in  several  other  states  of  the 
union,  expressly  giving  a  right  to  tender  a 
bill  of  exceptions  at  a  succeeding  term  to 
that  during  which  the  judgment  is  rendered. 
The  only  statute  we  have  on  the  subject  is 
the  Code,  ch.  173,  {  8,  p.  1119,  which  stands 

in  the  place  of  1  R,  C.  of  1819,  ch.  133, 
536    p.  523.    That  act  was  taken  from  *the 

statute  of  Westm.  2,  13  Ed.  1,  c.  31, 
and  is  almost  in  the  same  identical  words. 
It  continued  on  our  statute  books  in  the 
same  quaint  language,  which  by  successive 
changes  in  our  judicial  system  had  become 
very  awkward,  and  to  some  extent  unin- 
tellig-ible,  down  to  the  period  of  our  revision 
in  1849,  when  it  was  materially  modified 
and  curtailed  by  the  revisors,  and  the  law 
as  it  now  stands  in  our  code  was  recom- 
mended by  them  and  adopted  by  the  legis- 
lature. There  is  nothing  in  the  law  as  it 
stood  in  the  Code  of  1819,  which  seems  to 
afford  any  warrant  for  the  idea,  that  it  au- 
thorized a  bill  of  exceptions  to  be  tendered 
to  the  court  after  the  end  of  the  term  at 
which  the  judgment  complained  of  was  ren- 
dered. It  is  said  that  the  law  prescribed 
no  period  for  tendering  the  bill,  which 
might  therefore  be  tendered  at  any  conven- 
ient time.  But  the  very  nature  of  the  case 
implied  that  the  bill  should  be  tendered  at 
the  same  time,  or  at  least  during  the  same 
term,  at  which  the  judgment  was  rendered. 
The  bill  was  to  be  a  part  of  the  record, 
which  would  be  unalterable  and  unamend- 
able  by  the  same  court,  except  for  a  clerical 
error,  after  the  end  of  the  term.  It  was 
therefore  unnecessary  expressly  to  name 
what  was  so  plainly  implied.  We  think 
that  the  early  and  leading  case  of  Wright 
V.  Sharp,  1  Salk.  R.  288,  decided  by  Lord 
Chief  Justice  Holt,  shows  that  this  was  the 
then  construction  of  the  statute.  But  if 
there  could  be  any  doubt  about  the  con- 
struction of  that  statute,  there  ought  we 
think,  to  be  none  in  the  construction  of  the 
law  as  it  now  stands  in  the  code.  The 
words  of  it  are :  *  *In  the  trial  of  a  case  at 
law  in  which   an  appeal,    writ  of  error  or 


supersedeas  lies  to  a  higher  court,  a  party 
may  except  to  any  opinion  of  the  court  and 
tender  a  bill  of  exceptions,  which  (if 
the  truth  of  the  case  be  fairly  stated 
therein)  the  judge  or  justices,  or  the 

637  'greater  part  of  those  present,    shall 
sign ;  and    it   shall    be  a   part  of  the 

record  of  the  case. ' '  In  the  trial  of  a  case 
a  party  may  except  and  tender  his  bill  of 
exceptions.  Not  after  the  trial,  and  at 
another  and  different  term,  after  the  case 
had  been  ended.  The  trial  may  be  consid- 
ered as  lasting  during  the  term  at  which  it 
occurred,  for  the  purpose  of  completing  the 
record  by  signing  bills  of  exception  in  the 
case,  but  not  during  a  succeeding  term. 

We  have  no  decision  of  this  court  which 
authorizes  us  to  go  to  the  extent  now 
claimed.  It  is  somewhat  singular  that 
numerous  as  are  the  cases  which  have  been 
cited  from  the  reports  of  other  states,  there 
is  but  one  in  the  reports  of  this  state  on  the 
subject  to  which  we  were  referred  in  the 
argument,  and  that  is  the  case  of  Washing- 
ton &  New  Orleans  Telegraph  Co.  v.  Holson 
&  Son,  15  Gratt.  122.  That  case,  we  think, 
strongly  maintains,  if  it  does  not  conclu- 
sively establish,  the  views  we  have  already 
presented  on  the  subject.  In  that  case  it 
was  held,  as  stated  by  the  reporter,  that  "it 
must  appear  from  the  record  that  a  point 
decided  by  the  court  has  been  saved  before 
the  jury  retires;  though  the  exception  may 
be  prepared  and  may  be  signed  by  the  judge 
either  during  the  trial  or  after  it  is  ended, 
during  the  same  term.  If  this  appear  from 
the  whole  record,  it  is  sufficient,  though  it 
is  not  expressly  stated  in  the  bill  of  excep- 
tions, but  if  it  does  not  so  appear  from  the 
record,  the  appellate  court  cannot  review 
the  judgment  of  the  court  below  on  the 
point."  The  portion  of  the  cases  extending 
from  page  134  to  143  is  pertinent  and  ma- 
terial to  the  question  we  are  now  consider- 
ing. Judge  Daniel,  in  delivering  his 
opinion  in  that  case,  in  which  all  the  other 
judges  concurred,  at  least  so  far  as  is  ma- 
terial to  this  case,  makes  the  following 
remarks    in    regard   to    our  practice 

638  *which  seem  to    be   pertinent   to  our 
present    inquiry:  •* According   to   our 

practice,  it  is  not  necessary  that  a  bill  of 
exceptions  should  be  tendered  immediately 
on  the  transpiring  or  happening  of  the 
action  of  the  court  to  which  a  party  excepts. 
It  is  true,  that  when  the  character  of  the 
exceptions  is  such  that  little  delay  is  occa- 
sioned by  the  preparation  of  the  bill  of 
exceptions,  it  is  sometimes  immediately 
prepared  and  disposed  of;  and,  in  such  a 
case,  a  memorandum  of  the  transactions  is 
usually  made  in  the  minutes  of  the  proceed- 
ings of  the  day.  But  as  in  a  great  number, 
perhaps  a  majority,  of  cases,  serious  delay 
and  inconvenience  would  result  from  stop- 
ping the  progress  of  the  trial  to  prepare 
bills  of  exceptions  to  the  rulings  of  the 
court,  a  practice,  sanctioned  by  long  usage, 
has  prevailed,  for  the  counsel  desiring  to 
except  to  any  opinion  of  the  court  given 
against  them  on  the  trial,  simply  to  state  to 
the  court  that  they  intend  to  save  the  point 
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and  ask  the  court  to  note  the  exception,  and 
afterwards,  during^  the  term,  to  prepare  the 
bill  of  exceptions  and  tender  it  to  the  court 
for  its  sig^nature" — pag'e  137.  **Iyittle  aid 
in  determining  the  question  under  consid- 
eration is  derived  from  a  reference  to  the 
decisions  of  other  states ;  as  each  state  has 
moulded  for  itself,  either  bj  statute  or  the 
decisions  of  its  courts,  a  practice  in  the 
matter  of  bills  of  exceptions  varying  in  a 
greater  or  less  degree  from  the  practice 
observed  in  any  other  state,"  Ac. — page 
141. 

There  is  a  subsequent  decision  of  this 
court  on  the  subject  which  was  not  referred 
to  in  the  argument,  no  doubt  because  being 
a  very  recent  decision  it  therefore  escaped 
the  observation  of  counsel.  We  mean  the 
case  of  Marts's  ex'or  v.  Martz's  heirs,  25 
Gratt.  361.  But  that  case  is  only  confirma- 
tory of  what  was  decided  in  the  case  cited 
from  15  Gratt.,  supra. 

639  *We  think  there    has  been  no  such 
general   practice    in  this  state  as   is 

contended  for  in  this  case,  to  authorize  bills 
of  exceptions  to  be  tendered  and  signed 
after  the  term  during  which  the  cause  to 
which  the  exceptions  apply  was  decided, 
and  certainly  there  is  no  sanction  to  be 
found  for  such  a  practice  in  any  law  or  de- 
cision of  the  state.  On  the  contrary,  the 
only  law  and  decision  we  have  upon  the 
subject,  seem  to  be  adverse  to  the  legality 
of  such  a  practice. 

We  are,  therefore,  of  opinion  that  the  cir- 
cuit court  erred  in  giving  to  the  plaintiff 
until  the  first  day  of  the  next  term  after 
that  at  which  the  judgment  was  rendered, 
to  file  his  bill  of  exceptions. 

It  might  well  be  questioned,  whether  the 
exception  taken  at  the  time  of  the  trial  was 
sufficiently  specific  to  inform  the  defendant 
of  the  precise  nature  of  the  exception  in- 
tended to  be  taken,  whether  it  was  to  the 
whole  judgment,  or  some  particular  point 
embraced  in  it.  But  it  is  unnecessary  to 
decide  that  question. 

But  if  we  were  wrong  in  deciding  that 
the  circuit  court  erred  in  giving  the  plaintiff 
until  the  first  day  of  the  next  term  after  the 
judgment  was  rendered,  to  file  his  bill  of 
exceptions,  we  are  clearly  of  opinion  that 
the  said  court  did  not  err  in  refusing  to 
sign  the  bill  of  exceptions  which  was  not 
tendered  until  long  after  the  first  day  of 
the  next  term,  to  wit :  the  5th  day  of  Feb- 
ruary 1872;  that  is,  not  until  the  9th  day  of 
April  1872.  Many  of  the  cases  cited  in  the 
argument  show  that  even  where  a  statute 
expressly  authorizes  a  bill  of  exceptions  to 
be  tendered  on  a  certain  day  of  a  succeeding 
term  to  be  named  by  the  court,  such  bill 
cannot  be  tendered  after  that  day ;  at  least, 
unless  for  good  cause  shown,  the  time  is 
enlarged  on  that  day,  and  the  parties  are 
duly  informed  of  such  enlargement.    If 

640  such  a  course  could  be  pursued  *with- 
out    express  .statutory    authority,    of 

course  there  would  be  at  least  as  much  neces- 
sity for  complying  strictly  with  the  terms 
of  the  permission  in  that  case  as  in  a  case 
in  which  such  statutory   authority  existed. 


As  the  decision  which  we  have  made  «• 
eludes  the  bill  of  exceptions  from  the  reoort, 
it  is  decisive  of  the  whole  case.  Wc  aie, 
therefore,  of  opinion  that  there  is  no  env 
in  the  judgment  of  the  circnit  court,  and 
that  it  must  be  affirmed. 

Judgment  affirmed. 


641 


*Fred  &  aK  v.  Dixon  &  ais.* 

March  Term,  1876,  RichmoDd. 


I.  Interest— War  Interest.— A  person  residing  li  Vir- 
Vinia  contracted  debts  here,  and  on  tbe  treakar 
out  of  tbe  late  war  he  went  north,  and  tkoe 
remained  until  his  death  in  1865.  His  credltonwte 
remained  in  Virffinia  are  not  entitled  to  Interex 
upon  their  debts  durinr  the  war. 

a.  Same— dame.- In  such  case,  the  fact  that  tie 
debtor  had  conveyed  land  In  Virginia  in  trvL  M 
to  pay  all  his  debts,  and  2d,  to  the  sepante  ok  cC 
his  wife,  does  not  entitle  his  creditors  to  Ixucfot 
on  their  debts  durinr  the  war. 

This  was  a  suit  in  equity    in  the  cixcut 
court  of  Fauquier  county,    brought  xo  16S9i| 
by   creditors   of   Henry "  T.    Dixon  aicainrt 
said    Dixon,    and   Annie   K.    his  wife  zad 
their  children,  to  subject  the  real  estate  c£| 
Dixon  to  the  payment  of  his  debts.    Tfacret 
was  a  deed  of   trust   on    this  land,  given  ta 
secure   specially   two   debts  given  for  ttel 
purchase  money  of  the  land,    and  then  iat\ 
all    his   other   creditors;  and    any    balanGQl 
was  given  to  Mrs.  Dixon,  for   her  sepantel 
use  for  her  life,  with  power  of  appointmeat^ 
and,  if  no  appointment,    to   the  children 
the  marriage.     One  of   the  debts   specif 
was  held  by   Frank  L.  Fred,  and  the 
by  Lrarkin  Crenshaw. 

Proceedings  in  the  case  were  stopped  ^ 
ing  the  war,  and  Dixon  died    in  1865. 
case    was  then   revived,  an  account  of 
debts  of  Dixon  was  taken,  and  the  land 
sold ;  and  there  was  no  disputed  qnestioo  h 
this  court  except  as  to  the  interest  upon  tl 

debts  dturing  the  war.     The  facts 
642    ing   on    this  ^question    are  stated^ 

Judge  Christian  in   his  opinion, 
court  below  disallowed  the  interest,  and  Fi 
and  Crenshaw   applied   to  a    judge  of 
court  for  an  appeal ;  which  was  allowed. 

Jno.  8.    Mosby   and   Wm.    J.    Rol 
for  the  appellant. 

Brooke  A  Scott,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of 
court: 

The  only  question   we  have  to  deterai 
in  this  case  is,    whether   the  decree  of 
circuit  court  of  Fauquier  abating  the  ini 
est  during  the    war  upon  the   debts  doe 
the  appellants  was  erroneous? 

This  question  arises  upon  the  report  cil 
commissioner  made  in  the  cause,  and  w  ' 
is  as  follows: 

'*It  appeared  to  the   satisfaction  of 

*For  moooffraphlc  note  os  loterast, 
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oommissioner,  that  the  said  Henry  T.  Dixon, 
iProm  early  in  1861  to  the  end  of  the  late 
-^var,  lived  outside  of  the  confederate  lines ; 
a.nd  that  from  Aufirust  1861,  to  July  1865,  he 
lield  a  commission  as  additional  paymaster 
In  the  United  States  volunteers  (said  com- 
xnission  having*  been  produced  before  your 
commissioner),  and  during  this  entire  time 
lie  (Dixon)  was  subject  to  the  authority  and 
laws  of  the  United  States  government. 

"The  creditors  (the  appellants  et  als. ) 
lierein  mentioned  were  residents  of  the  state 
of  Virginia,  then  a  state  in  'the  Confed- 
erate States  Government  of  America.' 
XJnder  this  statement  of  facts  your  commis- 
sioner has  not  allowed  interest  upon  the 
different  debts  due  by  said  Dixon  to  the 
creditors  herein,  who  were  during  the  recent 
vrar  living  in  the  said  confederate  govern- 
ment." 

643  *The  general  principle  that  where 
debtor  and  creditor  are  separated  dur- 
ing* war,  one  residing*  on  one  side  of  bellig- 
erent line,  and  the  other  on  the  other  side, 
the  interest  during  the  period  of  the  war 
must  be  abated,  does  not  seem  to  be  seri- 
ously controverted  by  the  counsel  for  the 
appellants.'  But  if  it  had  been,  the  general 
rule  has  already  been  declared  by  this  court 
in  Cole  v.  Bright,  decided  at  the  present 
term.  It  is  true,  in  that  case,  the  creditor 
left  his  debtor  in  Williamsburg  then,  and 
during  the  war,  in  the  occupancy  of  the 
federal  army,  and  came  into  the  confederate 
lines.  But  the  principle  declared  in  that 
case  was,  that  when  debtor  and  creditor 
were  separated  by  the  belligerent  lines  the 
interest  must  be  abated.  I  refer  to  that 
case  and  the  following  authorities  to  estab- 
lish the  doctrine,  that  interest  during  the 
war,  where  debtor  and  creditor  are  separated 
by  bellig*erent  lines,  must  be  abated.  Hoare 
V.  Allen,  2  Dall.  R.  102;  Mr.  Jefferson's 
letter  in  note  McCall  v.  Turner,  1  Call  115; 
Brewer  v.  Hastie  A  Co.,  3  Call  22;  Conn 
A  als.  V,  Penn  &  als.,  1  Peters  R.  523-26; 
Hanger  v.  Abbott,  6  Wall.  U.  S.  R.  532;  1 
Gall.  R.  295;  Griswold  v.  Waddington,  16 
John.  R.  438. 

It  is  insisted,  however,  by  the  learned 
counsel  for  the  appellants,  that  this  case  is 
taken  out  of  the  operation  of  the  general  rule 
above  declared,  because  the  debtor  in  this 
case  was  domiciled  in  Virgrinia  up  to  the 
spring  of  1861,  and  voluntarily  left  the  state 
of  Virginia  and  went  to  Washington,  where 
he  remained  during  the  war;  and  that  hav- 
ing* thus  voluntarily  left  his  former  domicil, 
he  cannot  claim  the  benefit  of  an  abatement 
of  interest  due  his  creditor. 

In  my  opinion  this  act  of  the  debtor, 
though  voluntary,  cannot  affect  the  status 
of  the  parties,  or  the  legal  rights  and  lia- 
bilities growing  out  of  the  laws  of 

644  war.     *He  had  the  right  upon  the  ap- 
proach, or  after  the  commencement  of 

the  civil  war,  to  choose  for  himself  which 
side  he  would  take,  which  cause  he  would 
espouse.  In  our  late  unhappy  civil  war 
many  men  at  the  north  were  constrained  by 
family  ties,  by  early  education,  by  local 
attachments,    by   political  proclivities,    by 


earnest  conviction  of  right  and  duty,  to  leave 
the  north  and  unite  their  fortunes  and  their 
destinies  with  the  south  in  that  cause  which 
they  believed  was  the  cause  of  the  right  of 
self-government  and  of  the  maintenance  of 
civil  liberty.  And  so  in  the  south  there 
were  men  who,  from  the  same  motives, 
chose  to  espouse  the  cause  of  the  north  and 
to  uphold  the  integrity  of  the  union.  In  all 
civil  wars  men  must  choose  for  themselves 
which  side  they  may  take.  But  I  will  pur- 
sue this  line  of  discussion  no  further,  con- 
tenting myself  with  a  reference  to  the 
admirable  opinion  of  my  brother  Staples, 
delivered  to-day  in  the  case  of  Walker  v. 
Beauchler,  for  the  true  doctrines  upon  this 
subject. 

The  question  here  is  not  how  the  parties 
became  separated — whether  voluntary  or 
not — but  the  whole  question  is,  were  they 
separated?  The  question  is  not  how  the  res- 
idence became  changed,  but  where  was  the 
actual  residence  of  the  debtor  and  creditor 
during  the  war:  were  they  during  the  war 
on  different  sides  of  the  belliirerent  lines? 
If  they  were,  no  matter  how  they  became 
thus  separated,  the  question  is  closed. 
Dixon  was  in  Washington  from  the  earlv 
spring  of  1861  till  after  the  close  of  the  war. 
The  appellants  were  in  the  county  of  Fau- 
quier. A  line  of  bristling  bayonets  was 
between  them.  They  were  enemies;  no  in- 
tercourse between  them  was  lawful;  no 
payment  could  be  made ;  no  money  could  be 
transmitted.  It  is  clear,  therefore,  that  it 
is  a  case    where  the  interest   ought  to  be 

abated. 
646  *But  one  of  the  counsel  for  the  ap- 
pellants objected  to  the  decree  of  the 
circuit  court  upon  another  ground.  He 
argfues,  with  much  ingenuity,  that  inasmuch 
as  the  debts  due  to  the  appellants  are  secured 
upon  land  in  the  county  of  Fauquier;  that 
the  land  is  in  a  court  of  equity  to  be  regarded 
as  debtor,  and  not  Dixon ;  and  that  therefore 
there  should  be  no  abatement  of  interest.  A 
brief  reference  to  the  facts  of  the  case  will 
be  a  sufficient  answer  to  this  position. 
Dixon,  by  deed  bearing  date  December  8th, 
1837,  conveyed  a  large  estate,  real  and  per- 
sonal, to  a  trustee, — first,  to  secure  his 
creditors,  among  whom  were  the  appellants : 
which  deed  provides  that  the  said  trustee  is 
to  have  and  to  hold  the  above  granted  prop- 
erty, real  and  personal,  upon  the  following 
trusts  and  confidences  unto  them  the  said 
parties  of  the  second  part :  1st.  To  pay  a 
debt  due  Aquila  Glascock  of  about  six 
thousand  dollars ;  a  debt  to  Frank  Fred  of 
seven  thousand  dollars,  and  all  other  debts 
due  and  owing  by  the  said  Henry  T.  Dixon, 
amounting  as  it  is  supposed  to  about  two 
thousand  dollars ;  but,  whether  more  or  less, 
it  is  to  be  understood  that  all  debts  due  by 
the  said  Dixon,  enumerated  or  not  enumer- 
ated, are  to  be  paid ;  and  to  that  end  the 
said  parties  of  the  second  part,  trustees 
shall  collect  all  debts  due  to  the  said  Dixon, 
and  from  time  to  time  sell  such  of  the  prop- 
erty as  may  be  necessary  for  that  purpose, 
at  public  or  private  sale,  as  may  be  best. 
2d.  After  the  payment  of  all  the  debts  ^^^ 
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by  the  said  Henry  T.  Dixon,  for  the  sole, 
separate  and  exclusive  use  and  benefit  of 
the  said  Annie  £^.  Dixon,  wife  of  Henry  T. 
Dixon,  for  and  during*  her  life,  free  from 
the  contracts  and  liabilities  of  her  said  hus- 
band, or  of  any  future  husband. 
It    became    necessary,    therefore,    in    the 

court  below,  to  enquire  and  ascertain 
646     what   debts   of  the  said  Dixon  *were 

still  due;  because  Mrs.  Dixon  was 
entitled  to  the  balance  after  payment  of  his 
debts.  She  filed  her  petition,  claiming'  that 
her  husband  did  not  owe  the  interest  on  the 
debts  secured  which  had  accumulated  during 
the  war;  and  the  circuit  court  sustained 
that  claim. 

Now  the  land  was  merely  the  security  for 
the  debts  due  by  Dixon;  and  after  these 
debts  were  paid  it  belonged  to  Mrs.  Dixon. 
It  was  competent  to  show  what  part  had 
been  paid,  or  that  part  was  not  in  fact  due, 
or  that  no  interest  could  be  claimed  for  the 
period  of  four  years.  The  debt  was  due  by 
Dixon ;  the  land  was  merely  the  security  for 
its  payment. 

Upon  the  whole  case,  Tam  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  be  affirmed. 

Decree  affirmed. 


INTERB5T. 

I.  Wlien  Interest  Is  Allowed. 

1.  General  Principles  of  Allowance. 

2.  Accounts,  Unliquidated,  Donbtful  or  Uncertain. 
8.  Lesracies  and  Annuities. 

4.  Obligations  In  Writing. 

a.  In  General. 

b.  Penal  Bonds. 

5.  Purchase  Money. 
4S.  Rents. 

a.  In  General. 

b.  Under  tlie  Statutes. 

7.  Funds  Held  in  Trust.  * 

a.  By  Administrator. 

b.  By  Attorney. 

c.  By  Collector. 

d.  By  Committee  of  Lunatic, 
c.  By  Court. 

f.  By  Employer. 

g.  By  Executor, 
h.  By  Fiduciaries, 
i.  By  Guardian. 

j.  By  Receiver, 
k.  By  Trustee. 

8.  Money  Paid  by  MlsUke. 

9.  Verdicts,  Judgments  and  Decrees. 

a.  On  Contracts. 

(1)  At  Law. 

(2)  In  Equity. 

b.  In  Action  of  Tort. 

II.  Computation  of  Interest. 

1.  Partial  Payments. 

2.  Application  of  Payments. 

III.  Time  duriuff  Which  Interest  Accrues. 

1.  As  Damasres  for  Breach  of  Contract. 

2.  On  Obliffations  in  Writing. 

3.  On  Money  Paid  by  Mistake. 

i.  Interest  from  Institution  of  Suit 


IV.  Suspension  of  Interest. 

1.  By  Act  of  Creditor. 

2.  By  Act  of  Law. 

8.  By  Existence  of  War. 

V.  Compound  Interest  and  Interest  on  Interest 

1.  In  General. 

2.  On  Judgments  and  Decrees.* 

8.  On  Claims  Referred  to  a  Commissioner. 
4.  On  Successive  Decrees  In  the  Same  Cause. 

VI.  Rate. 

See  monographic  note  oa  Usary  appeoded  to  CsflHi 
y.  Miller,  a6  Qnitt  69S. 

1.  WHEN  INTBRBSTIS  AIXOWEO. 

I   Oeoeral   Principles   of  AIIowsbcol— "Interat  ti 

allowed  because  it  is  natural  Justice  that  he  wbokas 
the  use  of  another's  money  should  pay  interest  for 
it"  Pendlkton.  p..  in  Jones  v.  WlUlams.  2  Gill 
102.  Cited  with  approval  in  Baker  v.  Morris.  10 Leifk. 
284;  McVeiffh  v.  Howard.  87  Va.  509.  IS  S.  E.  Rev.  8: 
Stuart  V.  Hurt  88  Va.  848, 18  S.  E.  Bep.  4S.  See  ite. 
8  Min.  Inst  (2d  Ed.)  pt.  1.  p.  38S:  Bart  Law  Pr. 
(2d  Ed.)  718. 

It  is  allowed  whether  demanded  «o  wgmiiMintfct 
declaration  or  not  for  "the  interest  follows  the  pri>- 
cipal  as  the  shadow  does  the  substance."  (X>alib. 
J.,  in  Hatcher  v.  Lewis,  4  Rand.  ISS.  See  also.  S  KH. 
Inst  (2d  Ed.)  pt  1888;  Bart  Law  Pr.  (Sd  Ed.)  ?& 

"It  has  always  been  lawful  in  Virginia  forpaztitt 
to  contract  for  the  payment  of  Interest  for  tktvt 
or  forbearance  of  money  within  the  limits  pet" 
scibed  by  statute:  and  in  the  absence  of  any  exprc* 
a^rreement  for  the  payment  of  interest  ia  obttgi* 
tions  for  the  payment  of  a  certain  sum  of  money  ca 
demand  or  on  a  ffiven  day,  interest  on  the  tvinctpsl 
sum  from  the  time  it  becomes  payable  is  a  Iccii 
incident  of  the  debt  and  the  riffht  to  it  is  foonded  oi 
the  presumed  intention  of  the  parties.**  Buaxs.  J.. 
in  Roberts  v.  CkKke,  28  Gratt  207.  Qooted  witk 
approval  in  Kent  v.  Kent  28  Gratt.  840:  Oedl  t. 
Hicks.  29  Gratt  1.  28  Am.  Rep.  891:  McVeIck  t. 
Howard,  87  Va.  509,  13  S.  E.  Rep.  81.  See  also.  OkS 
V.   Deyerle,  28  Gratt  775. 

a.  Accounts,  Unliquidated,  Donbtful  or  UacsrCria- 

Interest  ou^ht  not  to  be  allowed  where  the  accosaei 
are  unliquidated  and  disputed  between  the  partka. 
Kerr  v.  Love,  1  Wash.  172;  Wafir8X>nerT.  Gray.  2Hea. 
A.  M.  608;  M'Connico  v.  Curzen,  2  Call  868.  1  Am.  Dec 
640;  Sklpwith  V.  Clinch,  2  Call  258;  Steams  v.  Masoa 
24  Gratt  484.  Nor  where  the  claim,  thou«1i  lust,  ii 
doubtful.    Auditor  v.  Duffffer,  8  Leirh  Ml. 

Under  the  statutory  enactments,  interest  may  te 
recovered  on  estimated  rents  and  profits.  Sec  pMt 
under  the  title  "Rents."  As  to  the  allowance  «f 
Interest  in  actions  of  contract  or  tort  and  in  salts  la 
equity,  see  Va.  Code  1887,  SS  8390.  3801. 

3.  Leffsdes  and  Annnities.— Where  a  testator  te- 
queaths  a  certain  sum  to  each  of  his  two  iafaal 
dau«-hters,  to  be  paid  at  are  or  marriare:  hot  ii 
either  die,  her  lesracy  to  go  to  her  sister:  and  obc  of 
them  dies  during  infancy,  the  legacy  thus  accniac 
to  her  is  due  immediately  and  bears  interest  fxxe 
one  year  after  her  death.    Cary  v.  Macon.  4  Call  0k 

Where  slaves  are  specifically  bequeathed  toa  cMM. 
when  he  or  she  shall  attain  the  a^e  of  Si  yean,  or 
shall  marry,  and  no  provision  is  made  expressly  for , 
maintenance  in  the  meantime,  their  interoiedjalt 
profits,  if  not  otherwise  disposed  of.  do  not  passhr  a 
general  residuary  clause,  but  go  to  the  legatee,  li 
such  case,  the  legatee  is  also  entitled  to  interest  01 
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the  profits  from  the  time  of  the  receipt  thereof  by 
the  executor,  no  irood  reason  appearinir  for  his  fail- 
ure to  apply  the  principal  to  the  use  of  the  legatee. 
Qnarles  t.  Quarles.  2  Munf.  821. 

Interest  is  allowed  on  a  legacy.  Where  no  certain 
time  for  payment  has  been  appointed,  from  the  end 
of  one  year  from  the  testator's  death;  and  to  a 
legatee  in  remainder,  from  the  end  of  the  year  in 
which  the  tenant  for  life  died.  Shobe  v.  Carr,  8 
Munf.  10. 

If  the  testator  "desire  that  no  Interest  shall  be 
demanded  on  a  legacy,  but  that  the  executor  will  pay 
it  off  as  soon  as  money  can  be  raised  by  selling  cer- 
tain property,"  no  interest  is  to  be  demanded  until  a 
reasonable  time  for  raising  the  money  shall  have 
elapsed;  after  which,  the  executor,  if  he  improperly 
withhold  payment,  is  chargeable  with  interest. 
Patten  T.  Williams,  8  Munf.  CQ. 

A  testator  directed  his  executors  to  set  apart 
enongh  of  his  property  to  produce  an  annual  income 
of  a  certain  sum  and  pay  such  income  in  certain 
annuities.  The  executors  failed  to  set  apart  the 
property  and  died  wholly  insolvent  One  of  the 
annni  cants  sued  the  administrator  d.  b.  a.  for  her 
annuity  with  interest  thereon.  Held,  that  she  was 
not  entitled  to  Interest    Adams  v.  Adams,  10  Leigh 

se7. 

In  Hite  V.  Hite,  2  Rand.  400,  the  testator  left  17 
children.  For  four  of  them,  as  he  states  in  his  will, 
he  bad  made  ample  provision.  To  each  of  his 
remaining  children,  he  bequeathed  a  legacy  of  $1,000. 
There  being  no  other  provision  for  these  children, 
interest  was  allowed  on  these  legacies  from  the 
testator's  death. 

In  Liyon  v.  Magagnos,  7  Oratt  877,  the  testatrix 
gave  a  legacy,  directing  that  it  should  be  paid  within 
a  Tear  from  her  death.  The  legacy  bears  interest 
from  the  end  of  the  year  although  there  is  no  hand 
to  receive  it  for  thirteen  years.  See  also.  Bourne  v. 
Median,  1  Oratt  S02;  Oranberry  v.  Oranberry,  1 
Wash.  240, 1  Am.  Dec.  456. 

FV>r  several  years  an  infant  legatee  resided  with 
and  was  maintained  by  her  grandmother,  who  was 
charveable  with  the  payment  of  the  legacy,  the 
annual  Interest  of  which  was  less  than  the  annual 
valne  of  the  maintenance,  ffeld,  the  grandmother 
sbonld  not  be  charged  with  interest  on  the  legacy 
dTning  the  period  of  such  maintenance.  Arrington 
▼.  Cbeatham,  2  Bob.  402. 

Interest  will  not  be  allowed  on  the  arrears  of  an 
annni ty,  which  was  to  be  paid  in  agricultural  prod- 
ucts at  a  particular  place,  the  value  of  which  was 
to  be  ascertained  by  testimony;  and  in  the  absence 
of  any  proof  of  a  demand,  at  the  place  where  it  was 
to  lie  paid,  or  of  any  agreement  to  dispense  with 
sncb  demand,  and  to  convert  the  same  into  money. 
Fbilips  V.  Williams.  6  Gratt  250. 

4.  Obligations  In  Writing. 

m.  In  Oenenl.— In  an  action  of  debt  on  a  note  for  a 
certain  sum  of  money  with  Interest  from  date,  if 
the  declaration  does  not  claim  interest,  judgment 
upon  non  $um  in/ormattu  should  be  given  for  the  prin- 
cipal only.    Hubbard  v.  Blow,  1  Wash.  70. 

In  an  action  upon  a  bond,  the  court  may  instruct 
the  jury  with  regard  to  the  interest  Fine  v.  Gock- 
sbut.  6  Call  16. 

Before  Va.  Statute  1805,  if  the  declaration  did  not 
demand  interest,  in  an  action  upon  a  promissory 
note,  and  the  defendant  waived  his  plea,  judgment 
could  not  be  given  for  interest  Brooke  v.  Oordon,  2 
Call  212. 


In  an  action  of  debt  on  a  single  bill,  under  Va. 
Statute  1806,  Interest  was  allowed,  although  not 
mentioned  in  the  bill  or  demanded  in  the  declara- 
tion. Baird  V.  Peter,  4  Munf.  78:  Wallace  v.  Baker, 
2  Munf.  881. 

In  an  action  on  a  negotiable  note,  a  demand  of  in- 
terest in  the  declaration,  which  is  not  demanded  ni 
the  writ  is  not  erroneous.    Hatcher  v.  Lewis,  4  Rand. 

ise. 

The  purchaser  gave  a  bond  for  the  purchase  price 
of  a  piece  of  land,  with  the  provision  that  if  he  did 
not  succeed  in  procuring  the  legal  title,  the  contract 
should  be  void.  He  went  into  possession  and  con- 
tinued to  hold,  but  neglected  to  obtain,  the  legal 
title.  Held,  that  he  ought  to  pay  interest  Bailey  v. 
James,  11  Oratt  468,  (H  Am.  Dec.  660. 

Where  interest  on  a  principal  sum  to  date  was  in- 
cluded in  a  note,  and  there  was  a  decree  for  the  pay- 
ment of  the  note,  it  was  proper  to  decree  interest  on 
the  whole  amount  Kraker  v.  Shields,  20  Oratt 
877. 

In  a  debt  or  check,  where  the  declaration  demands 
a  sum  certain  and  interest  the  judgment  may  be 
for  "the  principal  and  charge  of  protest  with  interest 
thereon  from  the  date  of  such  protest"  Va.  Code 
1887.  S  2868;  Lake  v.  Tyree,  00  Va.  719,  19  S.  E.  Rep.  787. 

b.  P«nsl  Bonds. -If  a  bond  be  given  in  the  usual 
form  with  a  penalty,  conditioned  to  be  discharged 
by  the  payment  of  the  principal  at  a  future  day  "with 
interest  from  the  date  if  not  punctually  paid,*'  such 
back  interest  is  to  be  considered  an  additional  pen- 
alty and  not  recoverable.    Waller  v.  Long,  0  Munf.  71. 

A  court  of  equity  will  relieve  against  back  interest 
secured  by  way  of  penalty.  Mosby  v.  Taylor,  Gilmer 
172. 

In  debt  on  a  bill  penal,  a  judgment  entered  upon 
fM  dieU  or  non  turn  informaius,  ought  not  to  be  re- 
versed on  the  ground  that  the  declaration,  though 
describing  the  bill  correctly  as  to  the  principal,  pen- 
alty and  date,  omits  to  mention  that  the  debt  is  pay- 
able "with  interest  from  a  day  prior  to  the  date" 
and  that  the  judgment  in  conformity  with  the  bill 
penal,  is  entered  for  the  penalty,  to  be  discharged 
by  the  principal,  with  such  interest  and  costs.  Har- 
per V.  Smith,  6  Munf.  889. 

Interest  on  i  bond  or  judgment  for  a  penalty  may 
be  recovered  at  law  or  in  equity,  although  the  princi- 
pal and  interest  exceed  the  penalty.  Tennant  v. 
Gray,  5 Munf.  494;  Roane  v.  Drummond,  6  Rand.  182; 
Baker  v.  Morris,  10  Leigh  294;  Tazewell  v.  Saunders, 
18  Gratt  854. 

By  Va.  Ck)de  1887,  |  8890  '*the  jury,  in  any  action 
founded  on  contract  may  allow  interest  on  the 
principal  due,  or  any  part  thereof,  and  fix  the  period 
at  which  such  Interest  shall  commence." 

S.  Purchase  Money.— Where  a  purchaser  of  land, 
being  thoroughly  informed  of  the  defects  of  the 
vendor's  title,  nevertheless  agreed  to  pay  interest 
on  the  purchase  money  from  a  certain  day.  he  shall 
not  be  relieved  from  paying  such  Interest  on  the 
ground  that  he  could  not  get  possession  of  a  part  of 
the  land,  which  he  knew,  at  the  time  of  entering  into 
the  agreement,  was  held  by  another  person.  Mayo 
V.  Purcell,  3  Munf.  248. 

A  part  owner,  being  ignorant  of  the  title  of  the 
other  partners,  remained  in  possession  and  enjoy- 
ment of  the  whole  land  for  many  years,  but  made 
their  title  known  to  the  other  partners  Immediately 
after  it  was  discovered  by  himself.  Upon  a  bill  filed 
by  them  for  partition,  it  was  considered  equitable, 
that  he  should  account  for  their  proportion  of  the 
rents  received  by  him,  deducting  his  disbursements 
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for  securing  tlie  title;  that  all  leases  be  had  made 
of  the  land  should  be  acquiesced  In  by  the  plaintiffs; 
and  that  for  the  part  he  had  sold  he  should  pay  the 
price  received,  with  Interest  from  the  time  of  sale: 
the  time  when  he  received  It  not  appearing-  to  be 
different  from  that  of  sale.  Carter  v.  Carter,  6 
Munf.  loa 

In  a  contract  for  the  sale  of  land.  If  no  day  be  spec- 
ified for  delivering  the  deed  and  possession  of  the 
land,  but  the  money  be  payable  after  delivery  of  the 
deed;  it  must  be  understood  that  the  deed  is  to  be 
delivered  and  possession  given  without  delay.  If, 
therefore,  in  consequence  of  a  misunderstanding 
between  the  parties  in  relation  to  the  terms  of  sale, 
this  be  not  done,  the  vendor  is  bound  to  account  for 
and  pay  the  profits  of  the  land  received  by  him  after 
the  contract;  and  the  vendee  to  pay  interest  on  the 
money  from  the  time  it  would  have  been  payable  if 
the  deed  had  been  immediately  delivered.  Hundley 
V.  Lyons,  5  Munf.  842,  7  Am.  Dec.  085. 

Where  the  vendee  has  been  in  possession  and  the 
purchase  money  has  remained  unpaid,  he  shall  pay 
interest  thereon,  althou^rh  the  vendor  be  in  default, 
unless  he  has  not  only  kept  the  purchase  money  idle, 
but  had  ffiven  the  vendee  notice  that  he  has  so  kept 
it.  Brockenbroug-h  v.  Blythe,  8  Lel^h  819;  Selden  v. 
James,  0  Rand.  465;  Oliver  v.  Hallam,  1  Oratt.  296  r 
Bailey  v.  James,  11  Gratt.  468, 62  Am.  Dec  660. 

Where  the  vendee  so  elects,  he  is  entitled  to  have 
an  account  of  the  rents,  issues  and  profits  of  the 
land,  and  to  have  them  set  off  against  the  purchase 
money;  or,  if  he  elects  to  waive  an  account,  he  shall 
not  pay  Interest  on  the  purchase  money.  White  v. 
Dobson,  17  Gratt.  262. 

When  it  is  uncertain  what  amount,  if  any,  is  due 
on  the  bonds  for  the  purchase  money,  interest  will 
not  be  allowed  except  from  the  date  of  the  decree. 
Steams  v.  Mason,  24  Gratt  484. 

In  a  contract  for  tlie  sale  of  real  property,  condi- 
tioned upon  a  termination  of  a  pending  suit  respects 
ing  the  title  in  favor  of  the  vendor,  the  purchase 
price  bears  Interest  only  from  the  final  decree  of 
the  appellate  court  reversing  the  Judgment  of  the 
lower  court  adverse  to  the  vendor.  Central  Land 
Co.  V.  Johnston,  96  Va.  228,  28  S.  E.  Rep.  175. 

6.  RenU. 

a.  In  Qeneral.— A  court  of  equity  may,  in  its  discre- 
tion allow  Interest  on  arrears  of  rent.  Interest  was 
allowed  where  the  tenant  had  endeavored  to  defeat 
the  rents  altogether  and  thereby  delayed  payment 
Graham  v.  Woodson,  2  Call  249.  But  not  where  the 
lessor  mlffht  have  distrained.  Skipwlth  v.  Clinch,  2 
Call  268. 

Interest  cannot  be  recovered  as  of  course  in  actions 
for  the  recovery  of  rent  but  may  be  given,  under 
circumstances  to  be  Judg-ed  of  by  the  Jury.  Blickie 
V.  Lawrence,  5  Rand.  571 :  Dow  v.  Adam,  5  Munf.  21. 
But  where  the  proprietor  delayed  for  many  years  to 
prosecute  her  claim  for  ground  rents,  she  will  not  be 
allowed  Interest  thereon.  MuUiday  v.  Machir,  4 
Gratt  1. 

A  trustee,  accountable  for  rents  received  by  him, 
is  chargeable  with  interest  thereon.  Mundy  v.  Vaw- 
ter.  8  Gratt  518.    See  also.  Cross  v.  Cross.  4  Gratt  257. 

Interest  is  not  recoverable  by  way  of  damag-es  in 
an  action  for  rent  in  arrear.  Cooke  v.  Wise,  8  Hen.  & 
M.  468.  Nor,  prior  to  the  statutory  enactments, 
was  Interest  allowed  on  estimated  rents  and  profits. 
Roper  V.  Wren,  6  Leigh  88;  Pasrne  v.  Graves,  5  Lelffh 
561. 

Judgment  ought  not  to  be  rendered  on  a  three 
months'  replevy  bond,    for  Interest   from  a   day 
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anterior  to  the  date  of  the  bond,  but  It  may  be: 
dered  for  Interest  from  that  date,  on  the  reati 
costs  of  the  distress  added  together.  And  if  the  1 
be  taken,  including  Interest  from  a  day  anterioriD 
its  date,  such  erroneous  interest  may  be  deducted. 
and  Judgment  entered  for  the  rif  ht  som.  WULobs 
V.  Howard,  8  Munf.  277. 

b.  Under  the  Statutes.— By  statute  '*in  any  actkn  for 
rent  or  for  such  use  or  occupation,  interest  shall  hr 
allowed  as  on  other  contracts."  Acts  189^7.  p.  a,  ci. 
27,  S8:  Va.Codel87S,ch.  184.S7:  Va.  Code  Iffi?. I SST. 
Tenants,  therefore,  holdinar  property  which  is  the 
subject  of  controversy  in  a  pending  suit  azv  boned 
to  pay  interest  upon  the  rents,  thonsh  it  Is 
ascertained  who  is  the  party  entitled  to 
them.    Commonwealth  v.  Ricks,  l  Gratt  416. 

The  landlord  is   entitled   to  interest  on 
arrear  from  the  time  it  becomes  due. 
Wilcox,  11  Gratt  411. 

Where  one  tenant  in  common  occnpled  the  vhote 
property  and  was  liable  to  his  co-tenants  for  a  nea- 
sonable  rent  he  was  also  liable  for  interest  en  sach 
rent    Early  v.  Friend.  16  Gratt  tl. 

Interest  was  allowed  on  estimated  danugcsli 
Bolllnir  V.  Leraner,  26  Gratt  6S.  As  to  interest  m 
estimated  rents  and  profits,  see  also,  Vuue  ▼. 
Evans,  11  W.  Va.  842. 

It  is  supposed  that  the  statnte  allows  istemt  on 
rent  in  arrear  where  the  parties  are  settUac  the 
transactions  privately  between  themselves,  althontk 
there  be  no  actUm.  See  4  Mln.  Inst  (Sd  Ed.)  pt  1.  ^ 
127. 

7.  Funds  Held  In  Trust. 

a.  By  Administrator.— An  administrator  pKTas 
away  the  assets  of  the  estate  to  distrlbnteei.  «ttt- 
out  notice  of  tbe  debts  or  liabilities  of  hU  intestate, 
must  account  to  creditors  for  tbe  amount  w  paiA 
away  with  Interest    Cookns  v.  Peyton.  1  Oraa  tfL 

An  administrator  residing  dnrins^  the  Civil  Waria 
Winchester,  was  not  liable  for  Interest  on  foads  of 
the  estate  in  his  hands  durlngr  that  period.  Brat  t. 
Clevlnffer.  78  Va.  12. 

Where  the  administrator,  during-  the  Ctvfl  War. 
held  money  payable  to  distributees  livinc  withla  tbe 
United  States  lines,  he  should  not  be  charged  vtt^ 
Interest  thereon  dnrlnff  that  period.  Dromgoole  t. 
Smith,  78  Va.  665. 

The  mere  neglect  on  the  part  of  an  adminlstrattr. 
to  invest  small  sums  of  unexpended  moocFB^  «G1 
not  render  him  charreable  with  compound  interest 
Lovett  V.  Thomas,  81  Va.  246. 

As  to  administrator's  liability  for  Interest  see 
also,  Adams  v.  Adams,  10  Leiffh  827:  Pealc  ▼. 
Hickle.  9  Gratt  487. 

b.  By  Attorney.— Prior  to  statutory  enactmcot  Va 
Code  1887,  S  2676,  allowing  Interest  in  such  case.  v%efe 
an  attorney  at  law  was  employed  to  collect  ddsa 
and  some  of  them  were  lost  to  his  client  throogh  to* 
negligence,  he  was  chargeable  for  the  principal  «tf 
the  debts  so  lost  but  not  with  interest  thereea. 
Rootes  V.  Stone.  2  Leiffh  66a  This  case  seems  to  te 
in  conflict  with  Chapman  v.  Shepherd.  24  Gratt  A 

c.  By  Collector.— If  a  collector,  livingr  in  the  neigip 
borhood  of  his  principal  does  not  pay  over  his  cQtieo> 
tions  in  a  reasonable  time,  he  is  chargeable  vilfc 
interest  thereon.    Hawkins  v.  Minor.  6  Call  \VL 

d.  By  Committee  of  Lunatic— As  a  general  role,  tie 
committee  of  a  lunatic  is  only  to  be  charged  viii 
simple  interest  upon  the  balances  found  against  Ua. 
on  a  settlement  of  his  account  Cricler  v.  AlcxaniCE. 
88  Gratt  674. 
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•.  By  Court— Where  the  funds  have  remaiDed  In 
the  hands  of  the  court  during  the  litigation.  Interest 
is  not  allowable  except  from  the  date  of  the  Judg- 
ment.   Daniel  t.  Wharton,  90  Va.  584, 19  S.  E.  Rep.  170. 

f.  By  Bnployer.— Where  the  compensation  of  an 
employee  remains  in  the  hands  of  the  employer,  it 
bears  interest  from  the  date  it  was  due.  Goldsmith 
T.  lAtz.  96  Va.  680,  as  S.  £.  Rep.  488. 

g.  By  Executor.— There  is  no  general  rule  as  to  an 
executor's  liability  to  pay  interest  on  money  in  his 
hands.  Each  case  must  depend  upon  its  own  particu- 
lar circumstances.  In  this  case  he  was  charged  with 
It  from  the  end  of  each  year  for  the  balance  then 
resting  in  his  hands;  but  such  interest  Is  not  to  be 
carried  to  the  balance  of  the  succeeding  years. 
Oranberry  y.  Granberry,  1  Wash.  246.  See  also,  Bur- 
well  ▼.  Anderson,  8  Leigh  348. 

Where  the  failure  to  bring  an  executor  to  a  settle- 
ment appears  to  have  proceeded  from  neglect -of  the 
residuary  legatees,  without  any  wilful  default  on  his 
part,  interest  ought  not  to  be  charged  on  the  bal- 
ance due  from  him  to  the  estate,  except  from  the 
date  of  the  decree.    Fitzgerald  v.  Jones,  1  Munf.  isa 

An  executor  or  administrator,  hiring  slaves  belong- 
ing to  the  estate  of  his  testator  or  intestate,  ought 
not  to  be  charged  with  interest  on  such  hire  from 
the  day  it  became  due;  but  a  reasonable  time,  to 
collect  and  apply  the  money,  should  be  allowed 
before  the  commencement  of  interest.  Dilliard  v. 
Tomlinson.  1  Munf.  183. 

Whether  interest  ought  to  be  charged  in  an  admin- 
istration account,  is  a  question,  the  decision  of  which 
may  depend  unon  extraneous  testimony.  White  v. 
Johnson,  2  Munf.  285. 

An  executor,  except  as  to  debts  lost  by  his  negli- 
gence or  improper  conduct,  is  chargeable  with 
interest  only,  on  his  actual  receipts.  Cavendish  v. 
Fleming,  8  Munf.  198. 

Moneys  directed  to  be  invested  by  executors  in 
goremment  securities  should  be  accounted  for  as  if 
invested,  after  a  reasonable  time  for  that  purpose; 
but  the  executor  ought  not  to  be  charged  with  inter- 
est during  such  reasonable  time.  Carter  v.  Cutting, 
5  Munf.  2SS. 

Where  a  legacy  is  left  in  trust  and  the  trustee 
refuses  to  act,  the  executor  is  not  bound  to  pay  the 
legacy  until  a  new  trustee  is  appointed  by  the  court, 
and  is  not  chargeable  with  interest  before  the  decree. 
Johnson  v.  Mitchell,  1  Rand.  209. 

Prior  to  statute  allowing  interest  in  such  case, 
Va.  Code  1887,  %  2676,  executors  who  fail  by  their  neg- 
ligence to  collect  a  debt  due  to  their  testator  by  bond 
under  a  penalty,  the  debtor  being  good  for  the 
money  at  the  death  of  the  testator  and  continuing 
good  for  it  for  14  years,  when  he  falls,  are  charge- 
able with  the  principal  and  interest  thereon  up  to 
the  time  of  failure  of  the  debtor;  but  they  are  not 
chargeable  with  interest  since  that  time.  Chapman 
V.  Shepherd,  24  Gratt.  877. 

h.  By  Pldndariet.- Interest  is  required  to  be  paid 
by  fiduciaries  on  funds  kept  and  used  by  them.  And 
if  such  funds  are  kept  they  are  presumed  to  have 
been  used,  and  to  have  been  worth  or  to  have  made 
interest  Sharpe  v.  Rockwood,  78  Va.  24;  Temple- 
man  V.  Fauntleroy,  8  Rand.  434. 

i.  By  QaardiMi.— A  guardian  is  not  to  be  charged 
with  interest  upon  the  money  received  by  him  from 
the  day  it  is  received,  but  he  is  to  be  allowed  six 
months  in  which  to  invest  it.  Armstrong  v.  Walkup, 
12  Gratt  608. 

The  provision  of  sec.  2606  of  Code  1887  allowing  the 
guardian  thirty  days,  during  which  time  no  interest 


shall  be  charged  against  him  to  invest  funds  of  his 
ward  does  not  apply  where  he  falls  to  make  any  in- 
vestment thereof,  and  he  is  charged  with  interest 
from  the  date  of  receipt  Suavely  v.  Harkrader,  29 
Gratt  118. 

If,  upon  the  first  settlement  of  his  accounts  by  the 
guardian,  a  balance  remain  in  his  hands  on  which 
he  is  to  account  for  interest  such  interest  must  in 
his  second  annual  account  be  credited  to  the  ward, 
like  other  profits  of  the  estate ;  and  If  the  interest 
and  other  profits  credited  in  this  second  account 
exceed  the  disbursements,  the  surplus,  whether  it 
arise  from  the  interest  aforesaid  or  from  other  pro- 
fits, will  constitute  a  balance  against  the  guardian, 
on  which,  if  it  remain  in  his  hands,  he  must  account 
for  interest  which  interest  must  in  the  third  an- 
nual account,  be  credited  to  the  ward;  and  so  on, 
toUes  QuotUs.  But  from  the  time  the  guardianship 
terminates,  the  account  is  to  be  settled  on  the  ordi- 
nary principals  of  debtor  and  creditor  as  to  interest 
compound  interest  being  generally  excluded  on 
both  sides.  Garrett  v.  Carr,  1  Rob.  196;  Childers  v. 
Deane,  4  Rand.  406;  Cunningham  v.  Cunningham,  4 
Gratt  48;  Handly  v.  Snodgrass,  9  Leigh  484;  Arm- 
strong V.  Walkifp,  12  Gratt  606;  Evans  v.  Pearce,  15 
Gratt  513;  Martin  v.  Fielder.  82  Va.  455;  Va.  Code  1887, 
I  2606;  1  B£in.  Inst  (4th  Ed.)  pp.  486.  487. 

|.  By  Reeelycr.— A  receiver  will  not  as  a  matter  of 
course,  be  chargeable  with  interest  upon  a  sum  which 
he  Lb  ordered  to  pay,  unless  special  circumstances  to 
warrant  it  are  shown.  Crawford  v.  Fickey,  41  W. 
Va.  544,  28  S.  E.  Rep.  602,  2  Am.  &  Eng.  Corp.  Cas.,  N. 
S.,  417,  and  note,  p.  421. 

k.  By  Trofltee.— Where  a  trustee  retains  money  in 
his  hands  for  an  unreasonable  length  of  time,  he  is 
chargeable  with  interest  thereon.  Lomax  v.  Pend- 
leton. 3  Call  538. 

A  trustee  is  chargeable  with  the  Interest  on  trust 
money  in  his  hands,  unless  he  can  show  it  was  neces- 
sarily kept  in  hands  for  the  purposes  of  the  trust 
Millerv.  Beverleys,  4  Hen.  &  M.  415.  See  ab«o,  Bev- 
erleysv.  Miller,  6  Munf.  99,  where,  under  the  particu- 
lar circumstances  of  the  case,  no  interest  was 
charged  against  the  trustee.  A  trustee,  accountable 
for  rents  received  by  him,  is  chargeable  with  interest 
thereon.    Mundy  v.  Vawter,  8  Gratt  518. 

8.  rionoy  Paid  by  Mistake.— Where,  in  the  absence 
of  fraud,  money  has  been  paid  and  received  under  a 
mutual  mistake  of  fact.  Interest  will  be  allowed  only 
from  the  time  the  mistake  was  discovered  and  de- 
mand made.  Crauf  nrd  v.  Smith,  93  Va.  688,  28  S.  E. 
Rep.  235.  See  also,  Hull  v.  Watts,  95  Va.  10,  27  S.  E. 
Rep.  829. 

9.  Verdicts,  Judgments  and  Decrees, 
a.  On  Contracts. 

(i)  At  Law.— Where  judgment  was  recovered  for 
the  principal  debt  with  damages  in  lieu  of  inter- 
est and  costs,  and  the  debtor  executed  a  mortgage 
to  secure  the  payment,  interest  was  allowed  on  the 
aggregate  of  principal,  damages  and  costs,  from  the 
date  of  the  mortgage  till  payment  Laidley  v. 
Merrifleld.  7  Leigh  346. 

In  an  action  of  debt  on  a  decree  for  an  amount  of 
interest  thereby  found  due,  interest  on  the  amount 
of  the  decree  may  be  recovered  in  the  shape  of  dam- 
ages for  its  detention.  Stuart  v.  Hurt  88  Va.  343.  13 
S.  E.  Rep.  438. 

Under  W.  Va.  Code,  ch.  131.  %  16,  providing  that 
where  a  Judgment  is  rendered  for  the  payment  of 
money,  "it  shall  be  for  the  aggregate  of  principal 
and  Interest  due  at  the  date  of  the  verdict  if  there 
be  one,  otherwise  at  the  date  of  the  judgment  or 
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decree,  with  Interest  thereon,"  it  was  held  that 
where  this  had  been  done,  it  was  error  in  a  subse- 
quent decree  to  reaffg-reffate  the  debt  by  calculating^ 
Interest  to  the  date  of  the  subsequent  decree,  and 
then  to  add  this  interest  to  the  sum  of  the  first 
decree  and  fflve  interest  on  the  second  ag^ffreffate 
from  the  date  of  the  last  decree.  Tieman  v. 
Minffhinl,  28  W.  Va.  814.  For  the  construction  of 
this  provision,  see  also,  Douglass  y.  McCoy,  24  W.  Va. 
722. 

By  Va.  Code,  sec.  S890,  it  is  provided  that  "the  jury. 
In  any  action  founded  on  contract,  may  allow  Inter- 
est on  the  principal  due.  or  any  part  thereof,  and 
fix  the  period  at  which  such  interest  shall  com- 
mence. And  In  any  action  whether  on  contract  or 
for  tort,  the  Jury  may  allow  interest  on  the  sum 
found  by  the  verdict  or  any  part  thereof,  and  fix 
the  period  at  which  such  interest  shall  commence. 
If  a  verdict  be  rendered  which  does  not  allow 
interest  the  sum  thereby  found  shall  bear  interest 
from  its  date,  and  judgment  shall  be  entered 
accordingly.'* 

(a)  In  Bqalty.— Prior  to  Va.  Stat  1804,  chancery 
courts  could  not  grant  interest  subsequent  to  the 
date  of  the  decree,  on  debts  not  bearing  interest 
in  terms.  DiUiard  v.  Tomllnson,  1  Munf.  188; 
Deanes  v.  Scriba,  2  Call  415.  Nor,  prior  to  said 
statute,  could  the  court  of  appeals,  in  affirming'  a 
decree  appealed  from,  allow  interest  on  the  amount 
of  the  decree  pending  the  appeal.    Scott  v.  Trents, 

4  Hen.  A  M.  886.  Since  the  1st  of  May,  1804,  when 
interest  is  allowed  in  equity.  It  should  not  stop  when 
the  balance  of  account  is  struck,  nor  at  the  date 
of  the  decree,  but  should  run  to  the  payment  of  such 
balance.  Snickers  v.  Dorsey,  2  Munf.  506w  See  Va. 
Code  1887,  sec.  8801. 

b.  In  Action  of  Tort.— Prior  to  statutory  enactment 
(Va.  Code  1887,  I  8800),  interest  could  not  be  allowed 
upon  a  verdict  in  an  action  of  tort  Brugh  v.  Shanks, 

5  Leig-h  608.  See  also,  Hepburn  v.  Dundas,  18  Gratt 
219. 

It  was  held  proper  to  charge  interest  from  the  date 
of  the  verdict  upon  a  Judgment  In  an  action  of 
tort  depending  when  a  provision,  similar  to  the  one 
above  referred  to,  went  into  operation.  Lewis  v. 
Arnold,  18  Gratt  4M. 

Under  Vsu  Code  1887,  |  8800.  which  provides  that  if 
a  verdict  does  not  allow  interest  the  sum  thereby 
found  shall  bear  interest  from  the  date  of  the  ver- 
dict, the  Judgment  on  a  verdict  for  damages  in  an 
action  of  tort  must  allow  interest  from  the  date 
of  the  verdict  when  interest  is  not  given  by  the 
verdict    Fry  v.  Leslie,  87  Va.  200,  12  S.  E.  Rep.  671. 

Under  W.  Va.  Code,  S  18,  ch.  131,  a  Judgment  in  an 
action  of  tort  bears  Interest  from  the  date  thereof, 
and  not  from  the  date  of  the  verdict  But  Judg- 
ments on  contracts,  as  provided  by  1 14  of  the  same 
chapter  of  the  code,  bear  interest  from  the  date  of 
the  verdict  Talbott  v.  Ry.  Co.,  42  W.  Va.  560,  26  S.  E. 
Rep.  811.  See  also.  Fowler  v.  R.  Co.,  18  W.  Va.  579. 

II.  COMPUTATION  OP  INTEREST. 

I.  P«rtl«l  Pasnaeots.— With  regard  to  computing 
the  interest  where  partial  payments  have  been  made, 
the  court,  in  Llghtfoot  v.  Price,  4  Hen.  &  M.  481, 
says:  "That  so  much  of  any  payment  as  is  equal 
to,  or  exceeds  the  interest  is  to  be  applied  to  the 
discharge  thereof,  and  the  residue  towards  dis- 
charging the  principal,  unless  the  debtor,  at  the 
time  of  the  payment  or  before,  directed  otherwise; 
that  is  to  say.«f  rom  the  sum  of  principal  and  Interest 
computing  the  latter  to  the  time  of  payment  the 


payment  is  to  be  deducted,  and  the  lialance  Urmn 
a  new  capital;  on  that  interest  is  to  be  cowpctrt 
from  that  time,  but  with  this  caution,  that  the  mew 
capital  be  not  more  than  the  former,  sothatlftbe 
payment  be  less  than  the  interest  dne  at  the  ttae. 
the  surplus  of  Interest  must  not  augment  the  reaai*- 
Ing  capital;  because  that  would  glTe  interest  npoi 
Interest  which  would  be  unlawful.*'  See  ataa  Rn» 
V.  Pleasante.  1  Wythe  10:  Hurst  v.  Hite,  20  W.  Va.  IB; 
Mercer  v.  Beale,  4  Leigh  189. 

It  Is  error  in  a  commissioner  to  alkmr  interest  oi 
part  payments  of  a  Judgment:  the  proper  niie  b  to 
bring  the  Interest  on  the  principal  sam  np  to  date  ai 
each  payment  and  deduct  it  from  the  aBo«nt«f 
that  payment  thus  making  the  partial  pajBc&tt 
first  applicable  to  the  Interest  De  £nde  v.  Wllktai- 
son,  2  Patt  &  H.  668. 

a.  Ai>pilcatton  of  Pmywaeaiks.  —See  the  title  ^'ApfHO' 
tion  of  Payments,*'  2  Am.  &  Eng.  Enc.  Law  GU  £dj 
467.  Where  it  is  agreed  between  a  debtor  and  k^ 
creditor  that  the  principal  shall  be  first  paid,  ike 
payments  will  be  applied  accordingly.  Plsdall  v. 
Bank  of  MarietU,  10  Leigh  481. 

III.  TIME  DURING  WHICH  INTERBST  ACCRICS. 

I.  As  Damages  for  Breach  of  Contract.— Where  inter- 
est is  allowed  in  an  action  for  breach  of  cotitract  it 
should  be  computed  from  the  date  of  such  breach 
Enders  v.  Board  of  Public  Works.  1  Gratt  861:  Bach- 
anan  v.  Leeright  1  Hen.  &  M.  211. 

a.  On  Obligations  In  Wrltlnir-~Where  no  tiiae  b 
fixed  for  the  payment  of  the  principal  of  a  bond,  ii 
becomes  due  immediately  and  interest  will  be 
allowed  from  the  date  of  its  execntioo.  Kent  t. 
Kent  28  Oratt  840;  McVeigh  v.  Howard.  87  Va.  m  3 
S.  E.  Rep.  81. 

Upon  a  sale  of  a  house  and  lot  apon  eredioei- 
tending  through  several  years,  where  sepanse 
bonds  are  taken  for  the  interest  they  beariat<r> 
est  from  the  time  they  fall  dne.  Graeme  r.  CHlkfi. 
28  Gratt  266. 

Coupons  for  interest  bear  interest  from  the  tine 
they  are  payable.    Olbert  v.  R.  C6..  SS  Gratt  ai 

A  contract  of  sale,  dated  Aug.  86,  im.  sayitbe 
bonds  for  the  purchase  money  are  **to  bear  interat 
from  this  date.  *'  The  trust  deed  describes  the  boadt 
as  "dated  Sept  10, 187B,  with  6  per  cent  interest  fzm 
Aug.  26,  1878."  The  bonds  say,  '"with  6  per  ceat 
interest  from  date  above,"  when  there  is  no  "dale 
above,"  except  the  date  of  maturity  of  the  bool 
Held,  the  bonds  bear  interest  from  the  date  of  the 
contract  Aug.  26. 187S,  till  paid.  Ware  t.  Starker,  tt 
Va.  191. 

''The  words  'on  demand*  have  a  plain,  distinct 
clearly  defined,  legal  and  popular  signification,  vdl 
known  to  the  courts  and  to  the  people.  When  sa 
obligation  for  money  or  its  equivalent  Is  eaetmei 
containing  this  provision,  the  parties  perfect&y 
understand  that  the  debt  is  payable  presently:  tfeat 
it  is  due  immediately  and  bears  Interest  from  lis 
date."  Staples.  J.,  in  Omohundro  r.  Omohundra  9 
Gratt  626.  Approved  in  McVeigh  v.  Howard.  8?  Tt 
500,  13  S.  E.  Rep.  81. 

By  Va.  Code  1887,  S  SSOa  "the  Jury,  in  any  actka 
founded  on  contract  may  allow  interest  on  tbe 
principal  due,  or  any  part  thereof,  and  fix  tbe 
period  at  which  such  interest  shall  commence.** 

3.  On  Money  Paid  by  illstake.— Interest  is  aUowi 
on  money  paid  by  mistake  from  the  time  the  ■!► 
take  is  discovered  and  demand  made.  Craufaitl  v. 
Smith,  93  Va.  628,  28  S.  E.  Rep.  235. 

4.  Interest  from  Institution  of  Salt- In  a  suit  to  sab- 
ject  the  wife's  separate  estate  for  improremcais 
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diereon  made  by  the  husband  without  fraudulent 

Dtent  while  debts  existed  ag-alnst  him,  interest 

thould  be  allowed  only  from  the  commencement  of 

lie  suit    Humphrey  v.  Spencer,  86  W.  Va.  11,  14  S. 

S.  Rep.  410. 

IV.  SUSPENSION  OP  INTEREST. 

I.  By  Act  of  Creditor.— Evidence,  in  order  to  extin- 
rnisb  the  interest,  may  be  given  to  the  jury  on  the 
ilea  of  payment  to  a  bond,  that  the  plaintiff  was 
ibsent  in  f  oreism  parts  beyond  seas,  and  had  not  any 
mown  affent  or  attorney  within  the  commonwealth, 
rcall  V.  Turner,  1  Call  133. 

The  vendee  of  land,  on  a  credit,  to  whom  a  deed  is 
nade,  and  possession  given,  is  not  excused  from  pay- 
ug  interest  on  the  purchase  money,  where  the  pay- 
nent  of  the  principal  was  delayed  by  a  third  party, 
be  vendee  having  continued  all  that  time  in  posses- 
ion and  having  enjoyed  the  profits.  Selden  v.  James, 
i  Band.  466. 

If  a  tender  be  made  of  a  less  sum  than  is  justly 
lue.  a  refusal  to  receive  it  is  no  bar  to  the  subse- 
luent  recovery  of  interest  on  the  sum  so  tendered 
rom  the  time  of  the  tender.  Shobe  v.  Carr,  8 
Cnnf.  la 

A  willingness  to  pay  the  amount  admitted  to  be 
(ue  is  not  the  equivalent  of  a  legal  tender  of  the 
mount,  though  followed  by  bringing  the  money 
Qto  court  to  make  the  tender  good,  when  no  such 
ender  was  ever  actually  made.  N.  &  W.  R.  Co.  v. 
fills,  91  Va.  613.  22  S.  £.  Rep.  566. 

a.  By  Act  of  Law.— An  act  of  assembly  authorizing 
be  auditor  to  issue  a  warrant  in  favor  of  a  creditor  of 
he  commonwealth  on  any  particular  fund  will  not 
top  the  interest  accruing  on  the  debt,  unless  it 
.ppears  that  the  fund  was  sufficient  at  the  time  for 
Cs  paymenL  Commonwealth  v.  Newton,  1  Hen.  & 
L90. 

If  a  defendant,  however,  in  a  judgment  for  costs 
njoins  the  collection  of  the  judgment  on  grounds 
rhlch  do  not  affect  its  validity,  he  is  liable  for  inter- 
St  on  the  judgment  from  the  time  the  injunction 
ras  granted.  Shlpman  v.  Fletcher,  96  Va.  686,  29  S. 
I.  Rep.  825;  Templeman  v.  Fauntleroy,  8  Rand.  484. 

Where  a  debtor  lawfully  agreed  to  pay  interest 
t  10  per  cent,  the  court  will  compel  the  payment, 
hongh  the  debtor's  lands  are  placed  in  a  receiver's 
ands  at  the  creditor's  instance.  Strayer  v.  Long, 
t  Va.  715,  8  S.  E.  Rep.  872. 

3.  By  Existence  of  War.— Interest  is  suspended 
nring  a  war  where  the  creditor  resides  within  the 
errltory  of  one  of  the  belligerent  powers,  and  his 
ebtor  within  that  of  the  other.  Roberts  v.  Cocke, 
)  Gratt.  207;  Brewer  v.  Hastle,  8  Call  22.  But 
rhere  creditor  and  debtor  reside  within  same  terrl- 
>ry.  Interest  is  allowed.  Coltrane  v.  Worrell,  80 
ratt.4S4. 

In  Klrby  v.  Goodykoontz,  26  Qratt.  298,  a  trustee 
ras  held  liable  for  a  loss  resulting  from  his  invests 
lent  of  good  money  in  confederate  bonds,  but  he 
'as  not  held  liable  for  Interest  during  the  Civil  War. 
Bnt  after  judgment  for  principal  and  Interest  of  a 
ebt,  courts  are  without  power  to  abate  the  interest 
1  a  debt  on  the  ground  that  the  creditor  was  within 
le  lines  of  the  enemy.  Rowe  v.  Hardy,  97  Va.  674,  84 
.  £.  Rep.  625. 

V.  COnPOUND  INTEREST  AND  INTEREST  ON 

INTEREST. 
I.  In  General.- It  is  a  general  rule  of  law  that  inter- 
9t  will  not  bear  interest,  unless  there  is  some 
cpress  or  Implied  agreement  to  that  effect  between 
le  parties.  Pindall  v.  Bank  of  Marietta,  10  Leigh 
H:  Chllders  v.  Deane,  4  Rand.  407.    Nor  docs  the 


mere  agreement  that  interest  shall  be  paid  annually 
warrant  the  recovery  of  Interest  on  Interest,  unless 
there  be  an  agreement  after  an  interest  installment 
is  due  that  Interest  shall  be  paid  thereon.  Genin  v. 
IngersoU,  11  W.  Va.  549.  Coupons  for  interest  bear 
interest  from  the  time  they  are  payable.  Qlbert  v. 
R.  Co.,  83  Oratt  666.  Interest  upon  interest  on  a 
legacy  will  not  be  allowed  unless  the  testator  plainly 
requires  it  Calloway  v.  Langhorne,  4  Rand.  181. 
The  executor  has  no  power  to  bind  the  testator's 
estate  to  pay  compound  interest,  and  only  the  prin- 
cipal sum  originally  due,  with  simple  interest 
should  be  charged  the  estate.  Staples  v.  Staples,  85 
Va.  76, 7  S.  E.  Rep.  199.  As  to  when  a  guardian  may 
recover  compound  interest  for  ward,  see  Va.  Code 
1887,  S  2607. 

But  an  agreement  to  pay  interest  upon  interest  is 
valid,  if  made  after  the  interest  which  is  to  bear 
interest  has  become  due.  Stansbury  v.  Stansbury, 
24  W.  Va.  684;  Craig  v.  McCuUoch,  20  W.  Va.  154; 
Pindall  V.  Bank  of  MartetU,  10  Leigh  481;  Chllders 
V.  Deane.  4  Rand.  406:  Fultz  v.  Davis,  26  Oratt  908. 

a.  On  Judgments  Mid  Decree*.— But  a  judgment  or 
decree  may  be  rendered  on  an  interest  bearing  claim 
for  the  principal  with  accrued  interest;  and  this 
aggregate,  in  the  form  of  a  judgment  or  decree, 
bears  interest  from  its  date.  Stuart  v.  Hurt  88  Va. 
848, 18  S.  E.  Rep.  488;  Pickens  v.  McCoy,  24  W.  Va. 
844;  Tieman  V.  Minghini,  28  W.  Va.  314. 

3.  On  Claims  Referred  to  a  Commissioner.— Where  a 
commissioner's  report  showed  a  balance  due.  from 
the  defendant  consisting  entirely  of  interest  found 
due  on  an  account  never  before  settled,  and  stated, 
that  that  balance  of  interest  was  to  bear  interest 
from  a  remote  day,  and  there  was  no  exception  to 
the  report  and  the  court  decreed  the  balance  with 
interest  accordingly,  it  was  held  that  the  decree  was 
erroneous  in  giving  interest  upon  the  interest  from 
a  remote  day  since  the  interest  should  have  been  al- 
lowed only  from  the  date  of  the  final  decree.  Dun- 
l>ar  V.  Woodcock,  10  Leigh  628. 

There  was  a  provision  in  a  bond  for  the  payment 
of  money,  that  it  should  be  paid  three  years  after 
date,  with  interest  at  10  per  cent  per  annum  from 
date,  the  claim  was  audited  by  the  commissioner  at 
10  per  cent  to  the  time  the  report  was  completed. 
Hdd,  that  the  amount  so  computed,  principal  and 
interest,  should  bear  interest  at  the  contract  rate 
from  the  date  of  auditing  till  paid.  Barbour  v. 
Tompkins,  81  W.  Va.  410,  7  S.  E.  Rep.  1. 

4.  On  5«coetslye  Decrees  In  the  Same  Cause.— Where 
a  decree  was  entered,  in  accordance  with  W.  Va. 
Code,  ch.  181,  S  16,  for  the  aggregate  of  the  plaintiff's 
debt  with  interest  on  such  aggregate  from  the  date 
of  the  decree,  it  was  held  error  in  a  subsequent  de- 
cree, entered  several  years  thereafter,  to  reaggre- 
gate  such  debt  by  calculating  interest  on  such  first 
aggregate  sum  to  the  date  of  the  latter  decree  and 
giving  interest  on  the  second  aggregate  from  the 
date  of  the  last  decree.    Tieman  v.  Minghini,  28  W. 

Va.  814. 

VI.  RATE. 

See  monographic  note  on  Usury  appended  to  Coff- 

man  v.  MiUer,  26  Oratt  698. 


547        *Alex.  &  Wash.  R.  R.  Co.  v.  Chew 

and  Wife  &  als. 

March  Term,  1876,  Richmond. 

Conveyances — Covenants — Construction.  —  By  act  of 

I     congress  in  1806,  the  Washington   &  Alexandria 
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Tampike  Co.  was  incorporated  to  construct  a  tarn- 
pike  road  from  Alexandria  to  Washinarton,  to  be 
not  less  than  thirty,  nor  more  than  one  hundred 
feet  wide.  In  1809  A  conveyed  to  the  company  a 
strip  of  Undone  hundred  feet  wide  and  three- 
fourths  of  a  mile  lonff,  for  the  purpose  of  the  road. 
And  the  company  covenanted  with  A  and  his  heirs 
that  said  space  of  one  hundred  feet  should  be  for- 
ever kept  open  and  unobstructed  as  a  public  high- 
way, and  for  no  other  purpose;  and  should  the 
route  of  said  turnpike  road  be  thereafter  altered, 
or  should  it  cease  to  be  a  public  highway,  the  said 
property  should  immediately  revert  to  A,  his  heirs 
and  assiffus.  The  company  made  a  graveled  track 
twenty  feet  wide,  in  the  centre  of  the  strip,  and  on 
each  side  a  summer  road.  By  a  statute  of  the 
state  the  company  was  authorized  to  sell  any  part 
of  their  work  to  the  A.  &  W.  R.  R.  Co..  and  the  turn- 
pike company  conveyed  to  the  railroad  company 
the  eastern  half  of  their  entire  line:  and  a  railroad 
track  has  been  laid  on  the  summer  road  occupy- 
ing in  all  about  eighteen  feet  on  the  east  line,  and 
leaving  the  graveled  road  and  the  western  summer 
road  unobstructed.  This  dealing  with  the  road 
does  not  create  a  forfeiture  under  the  deed  of  A, 
of  the  land  conveyed  by  him,  or  any  part  of  it 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  the  county  of  Alexandria, 
brought  in  November  1872  by  Roger  P. 
Chew  and  Louisa  his  wife,  and  others,  heirs 
at  law  of  Charles  Alexander,  Jr.,  deceased, 
against  the  Alexandria  and  Washington 
railroad  company,  to  recover  a  strip  of  land 
fifty  feet  in  width  by  about  three  quarters 
of  a  mile  in  length,  being  the  half  of  a  sec- 
tion of  land  one  hundred  feet  in  width, 
conveyed  by  the  said  Alexander  for 
648  the  purposes  *of  a  highway.  The 
cause  came  on  to  be  tried  in  Novem- 
ber 1872,  when  the  facts  appeared  to  be  as 
follows : 

By  an  act  of  the  congress  of  the  United 
States  of  April  21,  1808  (2  Statutes  at  I^arge 
485),  a  company  was  incorporated  for  open- 
ing a  turnpike  road  between  the  town  of 
Alexandria  and  the  city  of  Washington,  both 
then  in  the  District  of  Columbia,  to  be 
called  the  Washington  and  Alexandria  turn- 
pike company  the  road  to  be  not  less  than 
thirty  feet  and  not  more  than  one  hundred 
feet  in  width. 

The  land  for  the  road  was  to  be  acquired 
either  by  condemnation  or  purchase,  as 
might  be  found  necessary. 

The  company  was  duly  organized,  and  the 
road  built  in  conformity  with  the  require- 
ments of  the  charter. 

A  section  of  the  road  was  built  upon  the 
hundred  feet  strip  before  mentioned,  which 
had  been  conveyed  to  the  company  by 
Charles  Alexander,  Jr.,  by  deed  of  July  4th, 
1809. 

By  this  deed  the  grantor  conveyed  the 
land  to  the  turnpike  company,  *'to  have  and 
to  hold  ♦  ♦  ♦  to  them,  the  said  president 
and  directors,  and  their  successors  in  office, 
as  a  public  highway  forever.  In  considera- 
tion of  which  said  cession,  the  said  presi- 
dent and  directors,  for  themselves  and  their 
successors  in  office,  hereby  promise  and 
agree  to  and  with  the  said   Charles  Alexan- 


der, his  heirs  and  assigns,  that  the  said 
space  of  ground,  one  hundred  fe«t  wide, 
shall  be  forever  kept  open  and  nnobstmcted 
as  a  public  highway,  and  for  no  other  pur- 
pose whatsoever,  without  the  consent  of  the 
said  Alexander,  his  heirs  and  assigns,  in 
writing  first  had  and  obtained;  and 
649  also,  that  should  the  route  of  *the  said 
turnpike  road  be  hereafter  altered,  or 
should  it  ever  cease  to  be  a  public  highway, 
the  property  shall  thereupon  immcdiatdj 
revert  to  the  said  Alexander*  party  to  that 
presents,  his  heirs  and  assigns*  in  like 
manner  as  if  this  present  indenture  had 
never  been  made. ' ' 

By  an  act  of  the  general  assembly  of  Vir- 
ginia, of  March  4,  1854,  the  turnpike  oooh 
pany  was  authorized  to  sell  any  part  of  their 
work  to  the  Alexandria  and  Washingtoo 
railroad  company ;  and  on  the  18th  of  April 
1854  the  turnpike  company  conveyed  to  the 
railroad  company  the  eastern  half  of  their 
entire  road  from  Alexandria  to  Washingtoo. 

On  the  eastern  half  (fifty  feet  in  width) 
thus  acquired,  the  railroad  compaoy  ii 
1855-'6  constructed  and  operated,  and  hate 
ever  since  continued  to  operate,  a  railnsd 
between  the  two  cities. 

The  railroad  track  was  of  the  nsnal  widtii 
(eight  feet),  and  was  laid  along  thecasten 
side  of  the  strip  conveyed  to  the  railrcsd 
company,  at  an  average  distance  of  ten  feet 
from  the  east  boundary  of  said  strip,  so  tfaat 
the  track  and  the  space  to  the  east  of  it  oc- 
cupied together  eighteen  feet. 

Before  the  railroad  was  bnilt  there  was  t 
gravelled  way,  atx>ut  twenty  feet  in  width, 
running  through  the  middle  of  the  hnndred 
feet  strip,  and  on  either  side  was  a  somaer 
road. 

The  railroad  track  occupied  the  sumng 
road  on  the  east  side  of  the  gravelled  waj, 
but  did  not  at  all  infringe  upon  the  tatter, 
and,  of  course,  did  not  infringe  upon  the 
summer  road  to  the  west  of  it. 

The  railroad  track  destroyed  the  east  warn- 
mer  road  for  the  purposes  of  travel  in  ordi- 
nary vehicles,  leaving  the  gravelled  way 
and  the   other  summer  road    the  same  ai 

before. 
660       *When  the  evidence  had  been  intio- 
duced,     the    plaintiff    and   defendant 
asked  for  the  following  instructions: 

If  the  jury  shall  believe  from  the  evi- 
dence, that  the  plaintifiis  are  the  heirs  at 
law  of  Charles  Alexander,  Jr. ;  that  he  va» 
the  owner  of  the  premises,  fifty  feet,  de- 
scribed in  the  declaration;  that  the  nii 
Charles  Alexander,  Jr.,  did,  by  the  dee! 
bearing  date  on  the  4th  day  of  Jnly,  IM 
grant  unto  the  defendant,  the  Alexandria 
and  Washington  Turnpike  Company,  to  wit: 
100  feet  of  ground,  to  be  used  as  a  pntitit 
highway  or  a  turnpike,  of  which  100  feet 
fifty  feet,  the  premises  described  in  the 
declaration,  constitute  part;  that  bv  the 
conditions  of  that  grant,  the  said  Aleoa- 
dria  and  Washington  Turnpike  CompssT 
bound  themselves  to  use  the  said  100  lieet 
for  a  public  highway  or  turnpike*  and  for 
no  other  purpose :  and  that  the  said  Alezu* 
dria   and   Washington   Turnpike   GompBiy 
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entered  under  that  grant,  and  afterwards, 
to  wit :  by  a  deed  bearing  date  on  the  18th 
day  of ,  1855,  did  grant  unto  the  Alexan- 
dria and  Washington  Railroad  company, 
the  said  fifty  feet  for  another  purpose,  to 
wit :  to  be  used  for  constructing  a  railway ; 
and  that  the  defendant  did  construct  and 
are  now  using  the  said  fifty  feet  as  a  rail- 
way, and  that  the  said  fifty  feet,  for  all 
Xnractical  purposes,  has  ceased  to  be  used  as 
a  turnpike  or  public  highway,  then  the 
plain ti£Fs  are  entitled  to  recover  in  this 
action. 

Which  instructions  the  court  granted  as 
prayed.  The  defendants  prayed  the  court 
to  instruct  the  jury,  that  upon  the  facts 
proved  as  aforesaid,  the  jury  must  find  for 
the  defendants.  Which  instructions  the 
court  refused. 

The  defendants,  by  their  counsel,  excepted 
to  the  ruling  of  the  court  by  which 
661  the  instructions  prayed  *by  the  plain- 
tiffs were  granted,  and  also  to  the 
ruling  of  the  court  refusing  the  instructions 
prayed  by  the  defendants. 

There  was* a  verdict  and  judgment  for  the 
plaintiffs;  and  on  the  application  of  the 
railroad  company  a  supersedeas  was  allowed 
by  this  court. 

Beach,  for  the  appellant. 

W.  Arthur  Taylor  and  John  8.  Chapman, 
for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  alleged  right  of  recovery  in  this  case 
is  founded  upon  a  provision  in  the  deed 
from  Charles  Alexander  to  the  Washington 
and  Alexandria  turnpike  companv.  That 
provision  is  as  follows:  '*In  consideration 
of  which  cession,  the  said  president  and 
directors  for  themselves,  and  their  suc- 
cessors in  office,  hereby  promise  and  agree 
that  the  said  space  of  ground,  one  hundred 
feet  wide,  shall  be  forever  kept  open  and 
unobstructed  as  a  public  highway,  and  for 
no  other  purpose  whatever  without  the 
consent  of  the  said  Alexander,  his  heirs 
and  assigns,  in  writing  first  haid  and  ob- 
tained ;  and  also  should  the  route  of  the  said 
turnpike  road  be  hereafter  altered,  or  should 
it  ever  cease  to  be  a  public  highway,  the 
property  shall  thereupon  immediately  revert 
to  the  said  Alexander,  his  heirs  and  as- 
signs." 

It  is  insisted  that  the  deed  executed  by 
the  turnpike  company  to  the  Alexandria 
and  Washington  railroad  company  was, 
ipso  facto,  a  breach  of  this  provision,  cre- 
ating a  forfeiture  of  the  estate. 
562  *And  secondly,  if  this  be  not  so,  the 
construction  of  the  railroad  track  upon 
the  turnpike  certainly  had  that  effect,  be- 
cause such  appropriation  and  use  are  utterly 
inconsistent  with  the  use  of  the  soil  for  the 
purposes  of  a  highway. 

Before  considering  these  propositions,  it 
is  well  to  bear  in  mind  that  if  a  forfeiture 
has  taken  place  it  occurred  in  the  year  1856, 
at  which  time  the  railroad  was  constructed. 


The  company  was  permitted  to  locate  and 
build  its  road,  and  to  incur  all  the  expense 
incident  to  an  enterprise  of  that  character, 
without  objection  from  any  one,  so  far  as 
the  record  before  us  discloses;  and  now 
after  the  lapse  of  sixteen  years  the  repre- 
sentatives of  the  original  grantor  for  the 
first  time  assert  the  existence  of  the  sup- 
posed forfeiture.  If  their  claim  is  sustained, 
the  effect  will  be  to  cut  asunder  the  railroad 
track,  and  to  vest  in  the  plaintiffs  not  only 
the  soil,  but  all  the  works  of  the  company, 
to  the  extent  of  three-fourths  of  a  mile. 
But  this  is  not  all.  If  there  has  been  a  for- 
feiture, it  will  operate  to  revest  in  the  rep- 
resentatives of  Charles  Alexander  the  entire 
estate,  being  the  one  hundred  feet  conveyed 
to  the  turnpike  company  by  the  deed  of 
1809.  It  is  very  true  that  this  suit  extends 
only  to  the  fifty  feet  conveyed  to  the  rail- 
road company;  but  if  the  heirs  choose  to 
assert  title  hereafter  to  the  whole,  there  is 
strong  ground  to  believe  the  claim  would 
be  successful,  so  that  the  part  still  used  as 
a  turnpike  will  be  lost  to  the  public. 

A  result  which  thus  injuriously  affects 
public  and  private  interests  to  so  great  an 
extent  ought  not  to  be  tolerated  unless  re- 
quired by  some  imperative  rule  of  law  oper- 
ating upon  the  contract  of  the  parties. 
Clearly  there  is  nothing  in  the  terms  of 
Charles  Alexander's  deed,  already 
663  cited,  forbidding  or  restraining  *an 
alienation  by  the  turnpike  company, 
so  long  as  the  terms  of  the  grant  are  sub- 
stantially complied  with.  So  long  as  the 
route  conveyed  Is  used  for  the  purposes  of 
a  highway,  it  is*  a  matter  of  no  sort  of  con- 
sequence to  the  grantor  or  his  representa- 
tives whether  the  turnpike  company  or  its 
alienees  hold  the  title. 

The  only  question  we  have  then  to  consider 
is,  whether  the  construction  of  the  railroad 
is  such  a  diversion  of  the  land  conveyed  to 
the  turnpike  company  by  Alexander  as  con- 
stitutes a  forfeiture. 

The  learned  counsel  for  the  appellee,  in 
a  very  elaborate  note,  takes  the  ground  that 
a  railway  is  so  essentially  and  radically 
different  from  an  ordinary  turnpike,  that 
the  two  cannot  be  used  and  operated  on  the 
same  space  of  ground,  one  hundred  feet 
wide,  with  any  safety  to  travelers  on  the 
turnpike.  All  this  may  be  true,  and  yet  it 
does  not  follow  that  the  construction  of  the 
railroad  track  upon  the  turnpike  necessarily 
supersedes,  or  even  interrupts,  the  latter  as 
a  highway.  No  question  has  been  produc- 
tive of  more  controversy  than  this.  On  the 
one  hand,  it  is  argued  that  the  owner  of 
the  land  is  not  divested  of  the  fee  by  laying 
out  the  soil  as  a  highway,  and  that  the 
public  only  acquires  thereby  an  easement ; 
that  the  location  of  a  railroad  thereon  is 
an  increased  burden  upon  the  fee,  and  the 
appropriation  of  the  surface,  for  the  pur- 
poses of  a  railway,  is  inconsistent  with  the 
free  and  unrestricted  user  by  the  public  of 
the  soil  as  a  highway,  and  for  this  increased 
burden  upon  the  fee  the  owner  is  entitled 
to  compensation. 
I     On   the   other   hand,    it  has  been  argued 
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that  the  construction  of  a  railway  along  a 
highway,  or  upon  the  streets  of  a  city  or 
town,  is  simply  a  mode  of  accomplishing 
one  of  the  objects  of  the  original  dedication, 
that   of   creating  a  thoroughfare  for 

654  the  public,    and  *that   the  railway  is 
but  a  species   of   improved  highway, 

the  two  uses  being  substantially  identical; 
and  therefore  the  legislature  may  authorize 
(as  in  the  case  before  us)  the  construction 
of  a  railway  on  a  public  highway,  and  the 
inconvenience  thereby  incurred  by  the  citi- 
zen must  be  borne  for  the  sake  of  the  public 
good. 

Controversies  of  this  character  must  gen- 
erally if  not  universally  arise  in  those  cases 
in  which  the  owner  has  subjected  the  land 
to  an  easement,  and  the  point  of  contention 
is  as  to  his  right  to  compensation  for  the 
increased  burden  upon  the  fee  by  reason  of 
the  construction  of  the  railway. 

Whether  in  the  present  case  the  owner 
has  parted  with  the  fee,  and  is  therefore 
not  entitled  to  compensation,  is  a  question 
we  are  not  called  on  to  decide  at  this  time ; 
nor  is  it  necessary  to  determine  whether 
the  turnpike  company  is  liable  in  damages 
to  an  action  of  covenant  for  the  failure  to 
keep  open  and  unobstructed  as  a  highway 
the  entire  width  of  one  hundred  feet  con- 
veyed. The  question  we  have  to  deal  with 
is  one  of  forfeiture  exclusively.  It  may  be 
that  the  operating  the  railroad  subjects 
travelers  on  the  turnpike  to  inconvenience, 
and  even  to  danger;  but  the  turnpike  is 
none  the  less  a  highway  by  reason  of  the 
fact.  It  does  not  necessarily  cease  to  be  a 
highway  because  the  track  of  the  railroad 
may  be  laid  upon  a  portion  of  the  one  hun- 
dred feet,  to  any  greater  or  less  degree  than 
a  street  of  a  city  ceases  to  be  a  street  be- 
cause of  the  location  of  the  railroad  thereon. 

We  must  not  lose  sight  of  the  fact,  that 
we  are  considering,  not  a  question  of  com- 
pensation for  increased  burdens  and  incon- 
veniences, but  of  forfeiture  for  a  breach  of 
condition  subsequent;  always  rigidly  con- 
strued. The  language  of  the  deed  is, 
* 'should  the  route  of  the  said  turnpike 

655  road  be   hereafter   altered,  *or  should 
it  ever  cease  to  be  a  public  highway, 

the  property  shall  thereupon  immediately 
revert,"  &c.  Now  it  is  apparent  from  the 
facts  certified,  that  the  turnpike  is  still  used 
as  a  highway.  It  has  never  ceased  to  be 
such.  The  graveled  way  is  untouched,  and 
so  is  one  of  the  summer  roads.  It  is  true 
that  the  track  of  the  railroad,  eight  feet  in 
width,  is  laid  upon  the  other  summer  road. 
But  there  is  no  obligation  on  the  company 
to  keep  up  two  summer  roads  or  even  a 
summer  road.  The  charter  only  prescribes 
that  the  width  of  the  road  shall  not  be  less 
than  thirty  nor  more  than  one  hundred  feet. 
If  there  are  obstructions  or  irregularities 
upon  other  portions  of  the  one  hundred  feet, 
making  the  passage  of  carriages  sometimes 
difficult,  they  proceed  from  the  carelessness 
and  inattention  of  the  turnpike  company, 
or  those  having  charge  of  its  road.  The 
remedy  for  such  evils  is  in  the  courts  by 
indictment,    information    or    other    proper  | 


proceeding.  The  only  portion  of  the  laid 
actually  occupied  by  the  railroad  is  the  bed 
or  track  eight  feet  wide.  If  it  appeared 
that  this  strip  cannot  be  used  as  a  faiglnray, 
it  is  manifest  there  is  still  abundant  space 
for  all  the  purposes  of  the  travelling  public; 
more  than  has  ever  been  or  ever  will  be  re- 
quired. If  the  people  who  use  the  route  are 
subjected  to  some  inconvenience  by  reana 
of  the  passage  of  the  trains,  thej  are  in  so 
worse  condition  than  the  inhabitants  of 
many  towns  and  cities  and  counties.  Ovt- 
side  of  the  limits  of  the  three-fourths  of  a 
mile  conveyed  by  Alexander,  all  along  the 
route  between  Washington  city  and  Alex- 
andria, travellers  upon  the  turnpike  are 
more  or  less  exposed  to  the  same  inoonven- 
iences  and  perils. 

When    the    grantor   seeks    to    destroy  an 

estate  which  he  himself  has  created,  it  mnst 

plainly     appear     that    the     act    is    witbis 

the  very    terms   of   the  condition  and 

656  ^breach.     It   is  not    sufficient  to  Aam 
mischiefs     and     even     losses     which 

might  have  been  provided  against  had  tbej 
been  foreseen.  The  fact  that  they  were 
not  and  could  not  have  t>een  anticipated, 
may  be  a  sufficient  reason  for  the  failne  to 
provide  a  remedy;  but  they  cannot  iostify 
the  courts  in  so  enlarging  the  operation  od 
the  covenant  as  to  make  them  a  gitmnd  of 
forfeiture. 

The  learned  counsel  for  the  appellee  rdiet 
much  upon  that  provision  of  the  deed,  whicb 
declares  '*that  the  said  space  of  groonl 
one  hundred  feet  wide,  shall  be  forever  keft, 
open  and  unobstructed  as  a  hig^hway;"  and 
he  insists  that  the  parties  meant  thereby 
"that  a  turnpike  road  one  hundred  feet  vide 
should  be  made,  kept  open  and  unobstructed 
in  its  entire  width  for  all  time,  and  that  if 
any  portion  of  the  space  should  be  obstmcted 
and  cease  to  be  used  as  a  turnpike  road«  the 
whole  should  revert  to  the  grantor  or  his 
heirs.  According  to  this  constmctioa,  a 
road  one  hundred  feet  wide  was  necessaxy 
to  be  made,  kept  open  and  clear  of  aU 
obstructions  for  all  time,  whether  required 
or  not  by  the  public  wants  and  necessities; 
and  that  too  notwithstanding*  the  charter 
left  it  optionary  with  the  company  to 
determine  the  width  of  its  road,  so  that  it 
was  not  less  than  thirty  nor  more  than  one 
hundred  feet.  If  this  be  the  correct  view, 
a  forfeiture  occurred  long  before  the  con- 
struction of  the  railroad,  because  it  is,  I 
think,  very  manifest  that  the  actual  width 
of  the  road  was  never  at  any  time  as  greet 
as  one  hundred  feet.  Under  this  oonstrsc- 
tion,  a  failure  to  grade  and  use  as  a  road 
a  narrow  strip  of  ten  feet  would  resoh  ia 
the  forfeiture  of  the  whole,  even  thoogb 
the  remaining  ninety  feet  was  used  as  a 
highway,  and  was  more  than  sufficient  far 
all  the  demands  of  the  public.  It  is  impos- 
sible  to  believe   that   such    was  tbe 

657  intention  *of  the  parties.     If  the  pn^ 
vision  admits  of  no   other  interprets- 

tion  than  an  a^eement  to  construct  a 
turnpike  of  the  width  of  one  hundred  feet* 
and  so  maintain  it  forever,  although  wliollj 
unnecessary,    it  will  be  construed  as  a  cov- 
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enant,  the  breach  of  which  is  compensated 
in  damages  and  not  by  a  forfeiture  of  the 
entire  estate.  This  construction  saves  the 
rififhts  of  the  public,  and  is  more  consistent 
with  the  real  intention  of  the  parties.  They 
did  not  mean  that  the  entire  width  of  a 
hundred  feet,  every  parcel  of  it,  should  be 
graded  and  constructed  as  a  road  and  so 
maintained  forever,  whether  required  or 
not  by  the  necessities  of  trade  and  travel. 
All  they  desiijrned  was,  that  the  land  should 
not  l>e  diverted  to  any  mere  private  or  in- 
dividual ends,  but  that  it  should  be  held  for 
the  purposes  of  a  public  highway,  and  used 
as  the  public  necessities  might  require. 
Any  failure  of  proper  repair,  any  mere  ob- 
stmctions  upon  the  road  tending  to  the  in- 
convenience of  the  public,  might  constitute 
a  breach  of  covenant  sounding  in  damages ; 
but  nothing  short  of  a  discontinuance  of  the 
route  as  a  highway  constitutes  a  ground  of 
forfeiture. 

This  view  is  in  entire  harmony  with  all 
the  principles  of  law  in  regard  to  for- 
feitures. The  rule  laid  down  in  the  cases, 
and  sustained  by  all  the  authorities  is,  that 
conditions  subsequent  are  strictly  construed, 
because  they  tend  to  destroy  estates,  and  a 
rigorous  exaction  of  them  is  a  species  of 
sumnmm  jus,  and  in  many  cases  hardly 
reconcilable  with  conscience.  In  Mc- 
Kelvay  v.  Seymour,  5  Dutcher  R.  321,  a 
well  considered  case,  the  supreme  court  of 
New  Jersey  decided  that  ** where  land  is 
conveyed  to  be  used  for  a  certain  purpose, 
with  a  clause  of  forfeiture  if  it  cease  to  be 
used  for  the  object  specified,  it  is  no  ground 

of   forfeiture    if.  the   land  is  used  for 
558    other   purposes,    provided  *^it    is  also 

used  for  the  purpose  for  which  it  was 
conveyed. ' ' 

In  Jackson  v.  Silvemail,  15  John.  R.  278, 
a  lessee  for  lives  covenanted  not  to  sell,  or 
assig'n,  or  dispose  of  his  estate  in  the  prem- 
ises without  permission.  He  nevertheless 
executed  a  deed  demising  part  of  the  prem- 
ises for  twenty  years.  The  supreme  court 
of  New  York  held  this  did  not  constitute  a 
forfeiture.  Piatt,  J.  said,  **the  plaintiff's 
claim  is  stricti  juris;  and  to  entitle  him  to 
recover  on  the  ground  of  forfeiture,  he  must 
bring  his  case  within  the  penalty,  on  the 
most  literal  and  rigid  interpretation  of  the 
covenant ;  that  a  lease  of  part  of  the  land 
for  a  term  of  years  was  not  a  sale  or  as- 
sie^iiment  of  the  estate  in  the  premises." 
And  yet  it  is  easy  to  see  that  such  an  alien- 
ation of  part  was,  as  to  such  part,  a  viola- 
tion of  the  whole  spirit  of  the  contract,  and 
the  intention  of  the  parties.  See  also  Hunt 
V.  Beeson,  18  Ind.  R.  380;  Emerson  v. 
Simpson,  4  New  Hamp.  R.  475;  Boiling  v. 
Jyf  ayor  Ac.  of  Petersburg,  8  I/eigh,  224.  I 
refer  particularly  to  the  case  of  £merson  v. 
Simpson,  where  a  number  of  cases  are  cited 
by  the  learned  judge,  in  confirmation  of  the 
doctrine  that  the  object  of  the  courts  is  so 
to  construe  the  covenant  as  to  prevent,  if 
possible,  a  forfeiture;  and  therefore  the 
extent  and  meaning  of  conditions  defeating 
estates  are  considered  as  questions  strictis- 
eimi  juris. 


In  the  case  in  hand  the  same  rule  of  con- 
struction very  justly  applies.  The  result 
attains  the  ends  of  justice,  and  I  think  is 
conformable  to  the  real  intention  of  the 
parties.  Upon  the  facts  as  stated  in  the 
record,  the  court  ought  to  have  given 
the  instruction   asked  for  by  the  defendant, 

and  not  that  asked  by  the  plaintiff. 
660        *The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons* 
stated  in  writing  and  filed  with  the  record, 
that  the  circuit  court  ought  not  to  have 
given  the  instruction  asked  for  by  the 
plaintiffs;  but  instead  thereof,  ought  to 
have  instructed  the  jury  as  prayed  for  by 
the  defendants.  Wherefore,  for  the  errors 
aforesaid,  it  is  considered  by  the  court  here, 
that  the  said  judgment  be  reversed  and 
annulled,  the  verdict  set  aside,  and  a  new 
trial  awarded :  and  that  the  defendants  in 
error  pay  to  the  plaintiffs  in  error  their 
costs  by  them  expended  in  the  prosecution 
of  their  writ  of  error  and   supersedeas  here. 

And  it  is  further  considered,  that  the  case 
be  remanded  to  the  circuit  court  for  a  new 
trial  therein  to  be  had  in  conformity  with 
the  views  herein  expressed. 

Judgment  reversed. 


560        *Jones  &  Wife  v.  Hughes  &  als. 

Marcb  Term,  1876,  Richmond. 

I.  Dower  in  Executory  Devises.— H  by  bis  will  firave 
certain  lands,  which  he  describes,  to  his  sons  J  and 
D:  and,  by  another  clause,  he  says  if  his  son  J 
should  die  without  issue,  he  gives  certain  part  of 
the  land  sriven  to  him  to  D;  and  if  both  of  his  sons 
should  die  without  issue,  then  all  of  the  aforesaid 
lands  should  go  to  his  daughters,  naminsr  them.  J 
died  without  children,  and  the  lands  went  into  the 
possession  of  D;  and  D  afterwards  died  without 
children,  leavinsr  a  widow,  to  whom  by  his  will  he 
left  all  his  estate,  and  appointed  her  his  executrix. 
He  owned,  however,  only  personal  estate.  More 
than  a  year  after  D's  will  was  admitted  to  probate, 
his  widow  filed  her  bill  asrainst  the  executory 
devisees  of  H,  to  recover  dower  in  the  lauds  which 
had  come  to  D  imder  the  will.  Held: 
I.  Same.*— The  widow  of  D  is  entitled  to  dower  in 

the  said  lands, 
a.  Same.— The  act.  Code  of  1873,  ch.  106.  S  4,  does  not 

apply  to  the  case,  and  her  risrht  to  dower  is  not 

barred. 


*Dower  In  Executory  Devises.— In  Nickell  v.  Tomlln- 
son,  27  W.  Va.  706,  the  court  said :  "The  overwhclminsr 
weight  of  authority  both  in  England  and  in  this 
country  is  in  favor  of  the  doctrine,  that  the  widow 
has  a  risrht  to  dower,  when  the  husband's  fee  simple 
estate  is  determined  by  an  executory  devise  over 
upon  his  dying  without  issue."  For  this  proposition 
the  court  cited,  among  others,  the  following  cases: 
Taliaferro  v.  Burwell,  4  Call  821 ;  Jones  v.  Hughes,  27 
Qratt  560;  Medley  v.  Medley,  27  Qratt.  668. 

The  principal  case  is  cited  but  distinguished  in  Corr 
V.  Porter,  88  GratL  285.  And  in  Tomlinson  v.  Nickell, 
24  W.  Va.  160,  there  is  a  stronsr  dictum  to  the  same 
effect  as  the  above  proposition,  where  the  principal 
case  is  again'cited.  See  further,  2  Min.  Inst.  (4th  Ed.) 
155. 
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This  was  a  suit  in  equity  in  the  circuit 
court  of  Mecklenburg*  county,  brought  in 
November  1871,  by  Ann  Eliza  Hughes, 
widow  of  John  D.  Hughes,  deceased,  against 
Thomas  L.  Jones  and  Martha  £.,  his  wife, 
and  others,  devisees  of  Crawford  Hughes, 
deceased,  to  recover  her  dower  in  certain 
laiid  devised  by  the  said  Crawford  Hughes 
to  his  son  John  D.  Hughes.  The  case  is  as 
follows:^ 

Crawford  Hughes  died  in  1843,  leaving  a 
will,  by  which  he  gave  his  whole  estate, 
except  some  small  leg'acies,  to  his  wife  for 
her  life.  By  the  5th  clause  of  his  will  he 
says:  I  bequeath,  after  the  death  of  my 
wife,  my  lands  to  be  divided  between 

661  my  sons  James  *C.  Hughes  and  John 
D.    Hug-hes    as  follows: — and  he  then 

sets  out  the  part  which  each  is  to  have. 

The  sixth  clause  of  his  will  is  as  follows : 
It  is  my  will  and  desire,  that  should  either 
or  1;>oth  of  my  sons,  James  C.  Hughes  and 
John  D.  Hughes,  die  without  issue,  then 
the  aforesaid  land  should  be  disposed  of  as 
follows:  In  case  that  James  C.  Hughes 
should  die,  I  wish  John  D.  Hug-hes  to  have 
all  the  tract  on  which  I  live;  and  the  tract 
I  purchased  of  Dr.  Francis  R.  Gregory  to 
be  sold,  and  the  proceeds  to  be  equally 
divided  between  my  daughters  Ann  F.  Sim- 
mons, Martha  E.  Hughes,  Susan  J.  Hughes, 
and  Louisa  M.  Hughes;  and  should  both  of 
my^  sons  die  without  issue,  then  all  the 
aforesaid  lands  to  go  to  my  daughters  and 
their  children. 

James  C.  Hughes  survived  his  father  for 
some  years,  and  died  without  children ;  and 
John  D.  Hughes  was  put  into  possession  of 
all  the  land  on  which  the  testator  lived. 
He  lived  until  1870,  when  he  died,  leaving 
a  widow,  the  plaintiff,  but  without  chil- 
dren; and  leaving  a  will  by  which  he  gave 
to  his  widow  his  whole  estate,  real  and 
personal,  and  made  her  executrix  of  his 
will.  This  will  was  admitted  to  probate  on 
the  19th  of  September  1870,  and  Mrs. 
Hughes  qualified  as  executrix.  His  whole 
estate,  however,  was  not  more  than  fifteen 
hundred  or  two  thousand  dollars,  and  con- 
sisted of  personalty. 

After  the  death  of  John  D.  Hughes  the 
daughters  of  Crawford  Hughes,  one  of 
whom  had  married  Thomas  Iv.  Jones,  took 
possession  of  the  land;  and  in  November 
1871,  more  than  a  year  after  the  will  of 
John  D.  Hughes  had  been  admitted  to  pro- 
bate, Mrs.  Hughes  brought  this  suit. 

The  defendants  in  their  answer,  insisted 
first    that  John  D.    Hughes    was   not 

662  seized  of  such  an  estate    in  *the  land 
as  would  entitle  his   widow  to  dower 

therein ;  and  second,  that  she  had  not  re- 
nounced the  provision  made  for  her  in  the 
will  of  her  husband,  and  as  a  year  had 
passed  after  the  admission  of  his  will  to 
probate,  before  her  suit  was  brought,  she 
was  under  the  statute  precluded  from  her 
claim  of  dower  in  his  estate. 

The  cause  came  on  to  be  heard  on  the 
26th  of  October  1872,  when  the  court  held 
that  John  D.  Hughes,  under  the  fifth  and 
sixth  clauses  of  the  will  of  Crawford  Hughes, 


took  an  estate  of  inheritance  in  the  bods 
mentioned  therein,  and  that  tbe  execatoqr 
devise  which  determined  his  estate  bj  iti 
regular  and  natural  limitations,  irithoot 
disturbing  his  prior  seizure,  did  not  dcprirc 
his  widow  of  dower  therein ;  and  that  tkt 
under  the  laws  of  Virginia  was  entitled  to 
dower  in  said  lands.  And  commissioiiai 
were  appointed  to  allot  to  her  her  done; 
and  an  account  of  profits  was  directed  to 
be  taken.  Jones  and  wife  thereupon  applied 
to  this  court  for  an  appeal;  which  vai 
allowed. 

Neeson  and  Atkins,  for  the  appellant 

Goode,  Page  A  Maury,  for  the  appeJko. 

Anderson,  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  are  raised  npon  the  reoori 
of  this  cause.  The  first  is,  does  tbe  deter- 
mination of  an  estate  by  the  operatioB  of 
an  executory  devise  defeat  the  right  of  the 
widow  to  dower? 

The  leading  English  case  on  this  sabjed 
is  Buckworth  v.  Thirkell«  3  Bos.  A  Pd. 
652  note,  decided  in  1785.  In  that  cue, 
LK)rd  Mansfield  held  that  it  would  not  defcit 
the  right  of  the  husband  to  cnrtesy.  And 
the  same  was  held  by  this  oonrt  a  lev 
663  years  after  in  Taliaferro  *v.  BnrvcH 
4  Call  321.  No  reference  is  made  bj 
the  court  in  its  decision,  or  by  the  cooaKl 
in  argument,  to  the  at>ove  decision  of  I/xd 
Mansfield,  which  was  probably  not  tbca 
known  here.  The  principle  involved  in  tbe 
right  to  dower  and  curtesy  is  the  same.  If 
the  determination  of  the  estate  by  an  enc- 
utory  devise  will  not  defeat  the  busbaiid*! 
right  to  curtesy,  it  cannot  defeat  the  wife*B 
right  to  dower;  which  seems  to  be  conceded 
on  all  sides. 

With  regard  to  this  question,  emiacst 
jurists  and  able  conveyances,  both  in  £■<• 
land  and  the  United  States,  have  enter- 
tained conflicting  opinions ;  and  Bnckwoctb 
V.  Thirkell  has  been  the  subject  of  nscb 
discussion,  of  disapproval  by  some  emiaest 
jurists  and  text- writers,  and  of  approval  bj 
others,  equally  eminent;  among-  the  focmcr 
may  be  named  Jacob  and  Kent.  Someflf 
the  leading  Bnglish  text- writers  have  Ut^ 
borne  to  express  an  opinion  on  the  qoestiost 
among  whom  may  l>e  mentioned  Battm 
and  Preston.  Atkinson  savs,  when  tbe 
husband's  estate  is  defeated  by  execstorr 
devise,  it  has  been  settled  (bat  it  has 
thought  rather  anomalously)  that  the 
shall  nev^ertheless  be  entitled  to  damn* 
Other  distinguished  writers  support  Bock* 
worth  V.  Thirkell;  among  whom  I  «5 
name  Jarman,  Roper  and  Bissett.  He* 
Jarman  states  the  law  thus :  that  an  iisae- 
diate  estate  in  fee,  defeasible  on  the  Ukiir 
effect  of  an  executory  limitation,  haitft 
the  incidents  of  an  actual  estate  in  fie* 
simple  in  possession,  such  as  curtesy,  do«c& 
&c. ;  the  devisee  having  the  inheritance  m 
fee,  subject  only  to  a  possibility.  1  Jtfifc 
on  Wills  792;  1  Roper,  Husb.  &  Wife  3Ml 
377,  Bissett's  Est.  for  Life,  82-87.  See 
2  Crabb  Real  Prop.  167. 

The  case  of   Goodenough  v. 
is   referred    to     by    Mr,     Preston,    as 
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6dA     porting  the  claim  of  dower  in  *eatates 
determined   by  conditional  limitation 
or    executory   devise,    3   Prest.    Abstr.  372. 
The  case  of  Moody  &  wife  v.  King,  2  Bing. 
R-  447,  9  Enff.  C.  L.   475,   decided  in    1825, 
since  Buckworth  v.    Tiiirkell   had  been  re- 
viewed  and  discussed  by  eminent  writers, 
supports   the   judgement  of  Lord  Mansfield. 
And,  in  a  recent  case,   the  vice   chancellor 
applied    the   doctrine  of  Moody  v.  King*  to 
an    equitable  determinable  estate,  and  held 
that    the  widow  of  the  tenant  in  fee  simple 
in  that  case  was  entitled  to  dower  as  against 
the  executory  devisee.     Upon  appeal  to  the 
lord    chancellor   the    decree   was   affirmed. 
Smith  V.  Spencer,  6  De  6ex,  McNa.  &  Gord. 
631.     The   current   of   American    decisions 
seems   to   be   in   the   same   direction.      In 
E^vans   v.    Evans,    a   testator   had  devised 
lands   to  two  sons,    G.   and  O.,  their  heirs 
and  assigns ;  but  if  either  should  die  with- 
out havinfiT  lawful  issue  livinf^  at  his  death, 
his    estate   was   to   vest    in    his  surviving 
brothers  and  sisters — a  case  very  analogous 
to   ours.     One   of   these  sons  died  without 
issue,    outliving"   the    other    son,    and    the 
question  was  made,  whether  his  widow  was 
entitled   to  dower.     Chief   Justice  Gibson 
discussed  the  subject  at  length,  and  it  was 
held  that  the  widow  was  entitled  to  dower. 
^he   same   doctrine  has  been  held  in  Ken- 
tucky and  South   Carolina,  and  in  the  early 
decision  in  Virfifinia,  supra;  and  no  Ameri^ 
can    case,    contra,    has    fallen     under    our 
notice,  except  the  case  of  Weller  v.  Weller, 
28  Barb.  R.  588,  which  was    not  a  decision 
6f  a  court  of  the  last  resort. 

Mr.  Scribner,  from  whose  valuable  treatise 
on  dower,  cited  by  appellee's  counsel,  I 
have  derived  much  assistance  in  this  inves- 
tigr^Ltion,  takes  an  important  distinction. 
He  says  "there  seems  to  be  a  marked  dis- 
tinction between  a  case  where,  by  the  terms 
of  the  limitation,  the  husband  takes  a  fee 
simple  estate,  which,  if  he  have  issue  liv- 
ing at  his  death,  will  descend  to  such 
566  *issue,  and  which  is  limited  over  only 
in  the  event  of  his  death  without 
issue;  and  other  cases  of  conditional  limi- 
tation. Such  a  case  is  closelv  assimilated 
in  principle,  t^  the  natural  determination 
of  the  estate  for  want  of  heirs  generally ; 
and  there  would  seem  to  be  no  g(x>d  reason 
why  the  husband's  estate  should  not  be  pro- 
long'ed,  so  as  to  give  the  right  of  dower  in 
the  one  case  as  well  as  in  the  other,  partic- 
ularly as  it  is  allowed  to  estates  tail  under 
similar  circumstances;  and  also  to  condi- 
tional fees  at  common  law."  It  is  not  nec- 
essary that  the  estate  of  which  the  husband 
diM  seized  shall  be  transmissible  to  his 
heir,  in  order  to  entitle  the  widow  to  dower. 
It  is  only  necessary  that  if  she  has  issue  by 
him,  according  to  I/ittleton  (who  is  high 
authority  upon  such  questions),  that  such 
issue  may  possibly  inherit  the  estate  of 
which  he  died  seized.     (Littleton,  \  53.) 

**In  all  the  reported  cases  in  which  dower 
or  curtesy  has  been  allowed  upon  estates  of 
this  character  (it  is  remarked  by  Mr.  Scrib- 
ner), the  estate  was  such,  that  the  issue  of 
the  wife,    had  there  been  any,  would  have 


been  entitled  to  take  by  descent.  In  the 
cases  in  which  it  was  denied,  the  issue 
could  not  have  taken  by  descent."  Upon 
the  whole,  the  court  is  of  opinion  that  John 
D.  Huj^hea,  the  husband,  having  died  seized 
of  an  estate  in  fee,  determinable  by  an  ex- 
ecutory devise  over  upon  his  dying  without 
issue,  his  widow  was  entitled  to  dower  in 
said  estate. 

The  second  and  only  remaining  question 
raised  by  the  record  we  will  now  conisider: 
"Is  the  failure  of  the  widow  to  renounce 
the  will  of  her  husband  a  bar  to  her  claim 
of  dower,  she  being  a  devisee  under  the 
will?' '  This  is  claimed  under  the  following 
clause  of  chapter  106,  {  4,  of  Code  of  1873: 
'*If  any  estate,    real  or  personal,    intended 

to  be  in  lieu  of  dower,  shall  be  Con- 
666    veyed  *or   devised  for  the  jointure  otf 

the  wife,  such  conveyance  shall  bar 
her  dower  of  the  real  estate,  or  the  residue 
thereof;  and  every  such  provision,  by  deed 
or  will,  shall  be  taken  to  be  intended  in  lieu 
of  dower,  unless  the  contrary  intention 
plainly  appear  in  such  deed  or  will." 

The  will  of  John  D.  Hughes  containi  the 
following  clause:  ** Article  1st.  I  give  and 
bequeath  to  my  beloved  wife  my  whole 
estate,  both  real  and  personal,  for  her  espe- 
cial use  and  behoof."  And  he  appoints  her 
his  executrix,  without  security. 

Bequeathing  his  whole  estate  to  her,  real 
and  personal,  if  he  had  any  real  estate 
which  could  pass  by  the  devise,  her  dower 
right  would  be  merged  in  the  fee.  But  if 
she  chose  only  to  claim  her  dower,  that  is 
a  life  estate  in  the  one-third  thereof,  and 
disclaim  the  remainder,  which  she  would 
have  unquestionably  a  right  to  do,  it  would 
be  an  absurdity  to  hold  that  the  heir  could 
plead  in  bar  of  her  recovery  the  devise  to 
her  of  the  whole  real  estate  in  fee.  But  if 
the  real  estate,  in  which,  as  we  hold,  she  is 
entitled  to  dower,  did  not  pass  to  her  by 
the  devise,  it  is  because  it  was  not  devisable 
by  the  husband,  and  if  so,  not  descendible 
from  him,  and  his  heir  has  no  interest  in 
it,  and  cannot  defeat  her  recovery  by  plead- 
ing in  bar  the  devise  made  to  her  by  the 
will.  The  appellants  must  claim  it  either 
as  heirs  of  the  testator,  John  D.  Hughes, 
or  as  the  executory  devisees.  But  we  have 
seen  that,  as  executory  devisees,  they  are 
not  entitled  to  hold  it  against  the  widow's 
right  of  dower.  Having  no  right  to  it  as 
executory  devisees,  they  cannot  cl^im  it  in 
that  right  under  the  foregoing  clause  of  the 
statute.  If  the  devise  to  the  widow  would 
be  a  bar  to  her  recovery,  her  inability  to 
recover,  by  reason  of  having  received  other 

property  in  lieu  of  it  from  her  bus- 
ed?   band,  would  not  vest  *the  dower  estate 

in  the  executory  devisee.  It  would  be 
virtually  a  purchase  of  the  dower  by  the 
husband,  and  would  be  an  accession  to  his 
estate,  and  could  not  go  to  the  executory 
devisee,  but  would  be  descendible  to  his 
heir.  And  for  the  same  reason  the  section 
of  the  statute  under  consideration  could 
only  enure  to  the  benefit  of  the  heir  or  dis- 
tributee, or  personal  representative  of  the 
testator.      If    the    wife's   dower   is    barred 
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under  this  section,  what  she  loses  her  hus- 
band's estate  gains.  If  she  is  defeated  in 
the  recovery  of  her  dower,  it  is  because  she 
has  received  from  her  husband's  estate 
other  property  in  lieu  of  it,  and  thus  her 
husband's  estate  acquires  her  dower.  It 
becomes  a  part  of  his  estate,  in  considera- 
tion of  the  jointure  which  he  has  devised 
to  her  in  lieu  of  dower. 

In  this  view  of  the  subject,  which  we 
think  is  just,  it  is  manifest  that  the  section 
of  the  statute  under  consideration  has  no 
application  to  this  case.  If  the  wife  had 
received  the  devise  in  lieu  of  dower,  her 
husband's  estate  would  be  virtually  the  pur- 
chaser of  her  dower.  The  appellants,  as 
the  executory  devisees,  would  not  be  entitled 
to  it,  and  her  husband's  heirs  or  distributees 
would  not  be  entitled  to  it  as  a  part  of  his 
estate,  because,  by  his  will,  he  R-ave  the 
whole  of  his  estate,  real  and  personal,  to 
his  wife ;  and  she  would  be  entitled  to  it. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  be  affirmed  with 
costs. 

Decree  affirmed. 


668  •Medley  &  als.  v.  Medley. 

Marcb  Term,  1870,  Riclimond. 

Dower  In  Executory  Devises.*— M  devised  his  lands  to 
his  son  Q ;  and  If  G  shoald  die  without  havlnfir  had 
lawful  issue  of  his  body,  the  said  lands  were  to  be 
divided  amonsT  testator's  four  dauffhters.  O  died, 
leavlnff  a  widow;  but  without  havlnfir  had  lawful 
issue  of  his  body.  G's  widow  is  entitled  to  dower 
in  the  lands  so  devised  to  him. 

This  is  a  suit  in  equity  in  the  circuit 
court  of  Halifax  county,  brought  in  March 
1872,  by  Lucy  V.  Medley,  the  widow  of 
Granville  C.  Medley,  deceased,  ag-ainst  the 
executor  and  devisees  of  Isaac  Medley,  to 
recover  her  dower  in  a  tract  of  land  devised 
by  said  Isaac  Medlev  to  his  son  Granville 
C.  Medley.  The  only  question  in  the  cause 
arises  upon  the  construction  of  the  said 
devise,  which  is  set  out  in  the  opinion  of 
Judfire  Christian. 

The  circuit  court  decreed  in  favor  of  the 
plaintifF ;  and  the  defendants  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

Jones  &  Bouldin,  for  the  appellants. 

Riley,  Ould  &  Carrington,  for  the  ap- 
pellee. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  only  question  we  have  to  determine 
is,  whether  Lucy  V.  Medley,  the  widow 

569  of  Granville  Medley,  was  *en titled  to 
dower   in    the   estate  of  her  husband, 

which  he  took  under  the  will  of  his  father, 

Isaac  Medley. 

*Dower  in  Bxecutory  Devises.— See  noU  to  Jones  v. 
HufiThes.  anU,  560:  also  citation  of  the  principal  case 
In  MAdley  v.  Medley,  81  Va.  267. 


The  provision  of  the  will  under  which  the 
question  arises  is  as  follows: 

**I  devise  to  my  son,  Granville  C.  Medkj. 
my  lands  lying*  between  Miry  creek,  Hewcy 
creek  and  the  road  leading*  from  the  Um«i 
meeting  house  to  my  mill,  bouiided  as  fol- 
lows," &c.,  &c.  **I  also  give  to  my  aoo, 
Granville,  all  the  lands  that  I  have  devised 
to  my  wife  during  her  life  or  widowhood. 
the  possession  whereof  the  said  Granville  h 
to  be  entitled  to  at  the  determination  of  the 
estate  so  devised  to  my  wife  by  her  deafib 
or  marriage,  whichever  shall  first  happen." 
**If  my  son,  Granville,  shall  die  withovt 
having  had  lawful  issue  of  his  bodv,  the 
lands  so  devised  to  him  are  to  be  divided 
among  those  as  hereinafter  provided. ' '  And 
in  the  eleventh  clause  of  his  will,  the  said 
Isaac  Medley  devised  as  follows : 

'*A11  other  lands  belonging!:  to  me,  not 
mentioned  in  this  will,  together  with  all  mj 
estate  of  every  kind  not  otherwise  disposfd 
of,  I  direct  to  be  sold,  the  proceeds  of  slid 
sale  and  whatever  may  be  due  nie«  I  appro- 
priate to  the  payment  of  my  debts;  and 
whatever  surplus  may  remain,  I  give,  to  be 
equally  divided  among  my  four  danghten 
above  named.  The  Roanoke  stock,  abovt 
named,  at  the  death  of  my  wife,  is  to  be 
considered  as  embraced  in  this  clanse,  like- 
wise the  lands  devised  to  my  son,  Giaa- 
ville,  should  he  die  without  having  bad  huat 
as  aforesaid. " 

Granville  C.  Medley  died  * 'without  baTtn^ 
had  lawful  issue  of  his  body,"  and  hu 
widow,  L#ucy  V.  Medley,  filed  her  bill  is 
the  circuit  court  of  Halifax,  praying  that 
the  will  of  Isaac  Medley  t>e  constmed 
670  by  *the  court,  and  that  she  be  en* 
dowed  of  all  the  real  estate  taken  by 
the  said  Granville  C.  Medley,  under  the 
will  of  his  father,  the  said  Isaac  Medlej, 
deceased. 

On  the  trial  of  this  suit,  the  learned  jndfft 
of  the  circuit  court  of  Halifax  was  of  opin- 
ion  that  the  said  Lucy  V.  Medley  was  en- 
titled to  dower  in  the  real  estate  aforesaid, 
and  accordingly  so  decreed  on  the  9th  daj 
of  September,  1872. 

Was  Mrs.  l/ucy  V.  Medley  entitled  to 
dower  in  the  real  estate  so  devised,  is  the 
only  question  we  have  to  determine. 

The  court  is  of  opinion,  that  according  to 
the  principles  settled  in  the  case  of  Jooes 
A  wife  V.  Hughes,  decided  at  this  term, 
and  upon  authority  of  the  cases  there  cited. 
Mrs.  Medley  was  entitled  to  dower  in  the 
estate  of  her  husband,  Granville  Medlet. 
devised  to  him  by  his  father  under  the  pro- 
visions of  the  will  above  referred  to. 

The  court  is  therefore  of  opinion,  that 
there  is  no  error  in  the  decree  of  the  cirant 
court  of  Halifax,  and  that  the  same  mnat 
be  afiirmed. 

Decree  affirmed. 


571  •Tate  v.  Vance.* 

June  Term,  18T6,  WytheviUe- 
InJunctlooA  — Awards  by  Arbitrator— Itosrtag  ami  Br> 
elding  In  the  Absence  of  One  Party.— T  files  a  MU  lo 

*Por  nionoirraphlc  note  on  Answers,  eeeoad  of  ons. 
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enjoin  V  from  cutting-  the  timber  on  a  piece  of  land 
wbich  T  claims  to  be  his.  and  of  which  he  claims 
to  be  in  possession,  and  which  was  adjudfired  to  be 
his  by  the  award  of  an  arbitrator,  to  whom  the 
qaestion  of  title  was  submitted  by  T  and  V.  V 
answers,  denying  T's  title  or  possession,  and  insist- 
ing the  award  was  invalid,  because  the  arbitrator 
was  induced  by  T  to  receive  evidence  and  decide 
the  case  in  V's  absence:  and  this  is  sustained  by 
the  arbitrator.    Hvld: 

I.  SAine— Same  — Same  — iDvalidlty— Injunction  DU- 

solved.— The  award  is  invalid ;  and  T  showing  no 
otlier  evidence  of  title,  the  injunction  must  be 
dissolved. 
a.  Sane  — Same— 5naie—5naM— Same— Answer  In 
Lteu  of  CroM-BIII.«— V,  not  claiming  any  relief  in 
tbe  case,  but  a  dissolution  of  the  Injunction  and 
dismissal  of  the  bill,  may  rely  upon  the  invalidity 
of  the  award  by  his  answer:  and  it  is  unnecessary 
to  file  a  cross-bill  for  the  purpose  of  avoldiufir  it 

This  was  a  bill   in  equity,  filed  by  M.  B. 
Tate  in  the  circuit  court  of  Stnyth  county, 
to  enjoin  and  restrain  Samuel  Vance  from 
cuttingrthe  timber  on  land  which  he  claimed 
belonf2^ed  to  him.     Plaintiff  alleged  that  he 
purchased    the   land    in    1872  from  the  Mc- 
Creadys,  who  had  been  in  peaceable  posses- 
sion of  it  for   fifty  years,   and  they  sold  to 
him,  and  put  him  in  possession ;  and  that 
he  still  holds  possession.     That,   soon  after 
his  purchase,   Samuel  Vance  claimed  title 
to  a  part  of  this   land,    consisting*   of  some 
eig-ht  or   ten    acres.    Though  plaintiff  be- 
lieved he  had  a  good  title  to  the  land,  and 
was    in    possession  of  it,    yet  not  desiring 
litigation,    he    and    the    said    Vance 
672     agreed   to  submit  the  *matter  in  dis- 
pute   between  them  to   the   award  of 
one  Samuel  Cole,   and  bound  themselves  to 
abide  by  his  ayrard.     That  under  this  sub- 
mission the  said  Cole  heard  all  the  evidence 
submitted   by   them  both,  made  a  survey  of 
their  several  lands,  and  after  full  hearing, 
decided  that  plaintiff  was  possessed  of  and 
had  good  title  to  the  land  in  controversy: 
And  he  filed  a  copy  of  the  award.     He  says 
the  entire  value  almost  of  the  lands  consists 
of  the  timber  standing  upon  it.     That,  since 
the  making  of  said   award,   Vance  had  un- 
lawfully entered  upon  the  said  land,  and  is 
engaged  in  cutting  and  destroying  the  tim- 
ber   standing   upon    it.      That,    unless   re- 
strained, said  Vance  will  inflict  irreparable 

•Aiuwerln  Lieu  off  CroM-BIII.— In  Virginia,  '*thouflrh 
according  to  the  strict  rules  of  pleadinsr,  affirmative 
relief  cannot  be  ffranted  except  upon  a  bill  or  cross- 
bill filed  for  that  purpose,  yet,  where  the  answer 
contains  the  proper  averments,  the  rule  will  be 
relaxed  when  necessary  to  effect  prompt  and  com- 
plete justice  between  the  parties  to  the  suit"  This 
la  an  extract  from  the  opinion  of  the  court  in  Scott 
V.  Rowland,  82  Va.  497,  as  sustaining  which  both  the 
principal  case  and  Mettert  v.  Haffan,  18  Gratt  834. 
were  cited.  See  further,  Cralle  v.  Cralle,  79  Va.  182: 
^dklns  V.  Edwards,  83  Va.  800. 2  S.  E.  Rep.  485:  Sayers 
V.  TVall,  26  Gratt  854;  Taylor  v.  Beale.  4  Gratt.  98.  In 
3axtDn*8  Ch.  Pr.  (2d  Ed.)  p.  822,  and  notes  1  and  2. 
otlier  Virginia  cases  are  cited  and  the  rule  in  West 
ViinBTinia  is  discussed  and  authorities  on  the  same 
collected. 


injury  upon  the  plaintiff,  as  he  will  destroy 
the  entire  value  of  his  estate  in  the  said 
land ;  and  that  he  is  insolvent.  He  there- 
fore prays  for  an  injunction  to  restrain 
Vance,  his  servants  and  etnployees,  from 
cuttinj^  any  more  timber  from  the  land,  and 
from  removing^  any  that  he  had  cut;  from 
any  interference  with  the  possession  of  the 
plaintiff;  and  for  general  relief.  The  in- 
junction was  fcrsLnted. 

Vance  answered  the  bill.  He  claimed 
that  a  tract  of  land  which  had  been  con- 
veyed to  his  wife  by  her  father,  included 
this  land,  and  was  held  under  an  older  title 
than  that  under  which  the  plaintiff  claimed. 
That  there  beinj^  a  conflict  of  boundary  be- 
tween the  two  tracts,  he  and  Joseph  Mc- 
Cready,  in  1857,  SLfrreed  upon  a  dividing^ 
line ;  and  respondent  had  moved  his  fence 
on  this  line,  and  he  had  ever  since  been  in 
possession  of  all  the  land  on  his  side  of  this 
line,  including  the  land  in  controversy.  He 
denies  that  the  plaintiff,  and  those  under 
whom  he  claims,  had  title  to  or  possession 
of  the  land.  He  says  that  soon  after  plain- 
tiff purchased  from  the  McCreadys,  he  set 
up  a  title  to  this  land ;  and  for  the  sake 
673  of  peace,  respondent  agreed  to*submit 
the  matter  to  the  award  of  Samuel 
Cole.  No  day  was  fixed  for  said  Cole  to 
hear  the  parties;  but  plaintiff,  in  the  ab- 
sence of  respondent,  went  to  said  Cole,  and, 
by  misrepresenting  the  facts  of  the  case, 
prevailed  on  him  to  render  an  award  in  the 
case.  He  denies  that  the  award  is  valid, 
because  it  was  procured  upon  ex  parte  state- 
ments, and  was  made  and  delivered  in  the 
absence  of  the  respondent. 

The  only  witness  examined  was  the  ar- 
bitrator Cole.  His  testimony  showed  that 
evidence  of  the  plaintiff  was  received,  and 
the  award  made  in  the  absence  of  the  de- 
fendant. 

The  cause  came  on  to  be  heard  on  the 
21st  of  December  1874,  when  the  court  dis- 
solved the  injunction,  and  dismissed  the 
bill  with  costs.  And  thereupon,  Tate  ap- 
plied to  a  judge  of  this  court  for  an  appeal ; 
which  was  allowed. 

Gil  more,  for  the  appellant. 

J.  A.  Campbell,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion,  that  the  award 
upon  which  complainant  relied  in  the  court 
below,  being  founded  upon  evidence  received 
by  the  arbitrator  in  the  absence  and  without 
the  knowledge  or  consent  of  the  defendant, 
is  invalid,  and  furnishes  no  just  claim  to 
relief  in  a  court  of  equity. 

The  court  is  further  of  opinion,  that  a 
cross-bill  is  not  necessary  to  impeach  said 
award;  but  the  same  may  be  done  by  an- 
swer. The  right  to  an  injunction  is  not  ex 
debito  justitiae;  but  the  application  is  ad- 
dressed to  the  sound  discretion  of  the 
574  chancellor,  upon  all  the  *circumstances 
of  each  particular  case.  A  party 
seeking   the    exercise    of    this   prohibitory 
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power  must  come  with  clean  hands  and  with 
a  case  sanctioned  by  the  clearest  principles 
of  justice.  The  only  foundation  for  the 
complainants  claim  to  the  interposition  of 
the  court  is  the  award.  If  that  be  invalid 
by  reason  of  the  misconduct  of  the  arbitra- 
tor, or  the  complainant,  a  court  of  equity 
will  not  interfere,  but  leave  the  party  to 
such  remedies  as  he  has,  if  any,  in  a  court 
of  law.  In  such  case  it  does  not  matter 
whether  the  objections  to  the  award  appear 
on  the  face  of  the  bill,  or  by  the  answer,  or 
by  the  evidence.  In  either  case  the  result 
is  a  dismissal  of  the  bill.  If  the  defendant 
asks  nothinf^  beyond  such  dismissal,  there 
is  no  f^ood  reason  why  he  may  not  in  his 
answer  rely  upon  any  matters  which  make 
it  inequitable  to  fcrsLnt  the  prayer  of  the 
bill.  It  is  only  when  the  defendant  ^oes 
beyond  this,  and  asks  afi&rmative  relief  at 
the  hands  of  the  court,  that  a  cross-bill  is 
indispensable.  The  case  of  German  v. 
Mastrin,  2  Paige  R.  288,  affords  an  illustra- 
tion of  this  principle.  It  was  there  held, 
that  the  defendant  mif^ht  in  his  answer,  set 
up  an  equitable  title  in  himself  against  the 
demand  of  the  plaintiff  for  partition ;  but 
if  he  desires  affirmative  relief  by  a  decree 
for  a  conveyance  of  the  legal  title,  then 
vested  in  the  plaintiff,  he  must  file  a  cross- 
bill. 

In  this  state,  the  courts  have,  in  a  num- 
ber of  cases,  given  to  the  answer  all  the 
effects  of  a  cross-bill ;  and  the  same  course 
has  been  occasionally  followed  by  the  Bng- 
lish  courts.  And  according  to  the  settled 
practice,  a  cross-bill  is  now  dispensed  with 
in  cases  where  it  was  once  uniformly  re- 
quired. The  court  will  sometimes  of  its 
motion  direct  a  cross-bill  to  be  filed  when  it 
is  of  opinion  it  is  demanded  by  the  purposes 
of  justice.  There  is  no  infiexible  rule 
676  on  the  subject.  If  *the  court  is  sat- 
isfied that  the  whole  merits  of  the 
case  have  been  fully  developed  on  bill  and 
answer,  no  good  can  be  effected  by  a  cross- 
bill. And  there  can  be  no  valid  reason  for 
putting  the  parties  to  the  expense  and  delay 
of  such  a  proceeding.  And  this  is  precisely 
the  aspect  of  the  case  before  us.  The  deci- 
sion turns  upon  the  testimony  of  the  arbi- 
trator. There  is  no  controversy  as  to  the 
facts  stated  by  him.  Neither  party  can 
therefore  possibly  be  prejudiced  by  the  fail- 
ure to  file  a  cross  bill,  nor  can  either  derive 
the  slightest  advantage  from  having  it  in 
the  cause. 

The  award  being  out  of  the  case,  and  all 
the  allegations  of  the  bill  in  regard  to  the 
plaintiff's  title  being  denied  by  the  anwser 
and  unsustained  by  proofs, there  was  no  cause 
for  the  interference  of  a  court  of  equity. 
The  court  is  therefore  of  opinion,  that  the 
circuit  court  did  not  err  in  dismissing  the 
plaintiff's  bill. 

Decree  affirmed. 
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2.  Reservation  of  Exceptions. 
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c.  Of  Guardian  Ad  Litem, 
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D.  Omission  of  Replication. 
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1.  Qualifications. 
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C.  Contradictions  in  Answer. 
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A.  General  Rule. 

1.  Conclusivenesa—See  InJ^a,    ""In  Special  It* 

stances." 

2.  Exception. 
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a.  Exceptions  lo. 
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B.  Married  Women. 

C.  Trustees. 

D.  Assiirnors. 

E.  Co-Trustees. 

F.  Lunatics. 

G.  Stockholders  of  a  Corporation. 

XHL  When  Treated  as  Petition  for  Rehearing. 
Xrv.  Aidinsr  Defective  Bills. 

XV.  Amendments  of. 

A.  General  Rule. 
1.  Qualifications. 

XVI.  Withdrawal  and  Demurrer. 

I.  DBPINinON. 

In  equity,  pleading  an  answer  is  "a  defense  in 
wrltinflT,  made  by  a  defendant  to  the  charares  con- 
tained in  a  bill  or  information  filed  by  the  plaintiff, 
afirainst  him  in  a  court  of  equity."  Bouvler*s  Law 
Diet  146.  This  Is  the  definition  generally  accepted  by 
the  modem  courts  and  text  writers.  See  1  Enc  PI. 
&  Pr.  865. 

II.  OBNBRAL  NATURE  AND  OPPIC& 

The  general  nature  and  office  of  an  answer  is  no- 
where better  discussed  than  by  Prof.  Minor,  in  4 
Min.  Inst  (8d  Ed.)  1428  etaeq..  to  which  reference  is 
now  made  without  any  attempt  to  expatiate. 

III.  PRAHB. 

A  Compofllte  Parts.— An  answer  in  chancery  prac- 
tice consists  of  the  following  composite  elements: 
(1)  The  caption;  (2)  The  reservation  of  exceptions 
to  the  bill;  (8)  A  distinct  and  categorical  answer  to 


the  bill;  (4)  A  sreneral  traverse  or  denial  of  the 
averments  of  the  bill;  and  (5)  The  conclusion. 
See  Sand's  Suit  in  Eq.  889;  4  Min.  Inst  (8d  Ed.)  1480; 
Barton's  Ch.  Pr.  (2d  Ed.)  400.  For  a  discussion  of 
these  several  divisions  of  an  answer,  see  4  Min.  Inst 
(3d  Ed.)  1480.  1481. 

B.  Caption. 

I.  Dual  Character  of  Respondent —A  defendant  In 
equity  is  charsred  as  executrix  and  as  devisee  of  a 
decedent;  in  the  caption  of  her  answer,  she  pro- 
fesses to  answer  only  as  executrix;  but  in  the  body  of 
her  answer,  she  in  fact  answers  as  devisee.  Held,  such 
answer  places  her  before  the  court  In  her  character 
as  devisee.    Kinney  v.  Harvey,  2  Leifirh  70. 

a.  Co-Bxecutors.— An  answer  filed  by  one  executor 
is  not  to  be  taken  as  that  of  his  co-executors, 
although  the  record  states  that  "they  appeared  by 
counsel  and  filed  their  answer,'*  and  no  further 
steps  were  taken  to  compel  a  further  answer  from 
them.    Chlnn  v.  Heale,  1  Munf .  68. 

3.  Partners.— Where,  however,  the  answer  of  one 
partner  in  the  name  of  both  is  replied  to  firenerally, 
and  no  steps  are  taken  to  compel  an  answer  from 
the  other  partner,  it  is  deemed  a  sufficient  answer 
of  both.    Freelands  v.  Royall.  2  H.  &  M.  575. 

This  case  is  not  overruled  by  the  above  case  of 
Chinn  V.  Heale,  1  Munf.  68,  but  they  are  distin- 
guished, in  that  the  answer  in  Freelands  v.  Royall, 
2  H.  &  M.  675,  on  its  very  face,  expressly  stipulates 
to  be  the  answer  of  both,  and  is  acquiesced  in  by 
the  plaintiff  in  his  general  replication,  whereas,  in 
Chinn  V.  Heale,  1  Munf.  68,  the  answer  of  the  other 
executors  was  only  an  adoption  of  the  answer  of 
the  real  respondent 

4.  By  Quardlan  Ad  Llten.— Though  an  answer  filed 
by  the  aruardian  ad  litem  purports  to  be  the  answer 
of  the  infant  by  his  guardian  ad  litem,  yet  where  it 
is  siffued  by  the  latter,  and  the  opinions,  responses, 
and  statements  are  those  of  the  latter,  it  has  the 
same  effect  as  if  it  had  been  designated  and  filed  as 
the  answer  of  the  guardian  in  his  proper  person. 
Durrett  v.  Davis.  24  Grtitt  802. 

C.  Demurrer  and  Reservation  of  Bxceptions  to  Bill. 

I.  Demurrer  and  Answer.— The  Virginia  statute, 
Va.  Code,  S  8284,  allowing  a  defendant  to  **plead  as 
many  several  matters,  whether  of  law  or  fact  as  he 
shall  think  necessary,"  was  held  in  Basse tt  v.  (^n- 
ninffham,  7  Leisrh  407.  to  apply,  by  analosry,  to  pro- 
ceedings in  equity  as  well  as  in  law,  and  accordingly 
an  answer  and  a  demurrer  were  allowed  to  be  put 
in  at  the  same  time.  See  also,  Jones  v.  Clark,  25 
Gratt  675;  Dunn  v.  Dunn.  26Gratt  291;  Matthews  v. 
Jenkins.  80  Va.  468;  Cook  v.  Dorsey,  88  W.  Va.  196, 18 
S.  E.  Rep.  468. 

It  is  settled  in  this  state  that  a  demurrer  in  the 
form  prescribed  by  statute,  and  alleginsr  no  grounds, 
inserted  in  the  answer  is  sufficient  Dunn  v.  Dunn, 
26  Gratt  291 ;  Matthews  v-  Jenkins,  80  Va.  468. 

a.  Reservations  of  Exceptions.— Though  the  reser- 
vation of  exceptions  is  usually  Inserted  in  the  an- 
swer. It  is  really  snperfiuous  in  Virginia  because  of 
the  rule  that  allegations  in  a  bill  which  are  not 
noticed  are  not  thereby  admitted.  See  infra, 
"Admissions— General  Rule." 

In  West  Virginia,  however,  this  subject  is  regu- 
lated by  statute.  See  infra,  "As  Evidence— Respon- 
siveness." 

D.  Distinct  and  Categorical  Answer  to  Bill. 

I.  Qeneral  Rule.- "To  a  bill  of  discovery  the  plain- 
tiff is  entitled  to  a  full  answer  to  all  the  charges  of 
the  bill  which  are  not  covered  by  a  demurrer,  plea, 
or  disclaimer;  or  unless  by  answer  the  defendant 
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sliows  that  he  is  not  bound  to  make  the  disclosures 
called  for  by  the  bllL."  Barton's  Ch.  Pr.  (2d  Ed.) 
406. 

ft.  Exception^.— An  answer  which  would  result  in 
the  breach  of  professional  confidence,  cannot  be  com- 
pelled ;  the  client,  however,  may  waive  the  privileffe 
since  it  only  exists  for  his  benefit  See  Chahoon  v. 
Com.,  21  Qratt  822;  State  v.  Douglass,  20  W.  Va.  770; 
Tate  V.  Tate,  75  Va.  522. 

By  the  well  established  rule  of  equity,  a  defendant 
Is  not  bound  to  disclose  or  answer  matters  which 
will  expose  him  to  pains,  penalties  or  punishment,  or 
to  a  criminal  prosecution;  and  it  is  not  necessary  it 
should  be  made  to  appear  that  the  defendant  will  be 
certainly  exposed  to  peril  by  making  the  discovery 
soufiTht;  but  it  is  enough  if  it  appear  that  by  answer- 
ing the  interrogatories  of  the  bill  he  will  thereby  be 
probably  subjected  to  dancer.  If  the  objection  ap- 
pears upon  the  face  of  the  bill,  the  defendant  may 
demur.  If  It  does  not  thus  appear,  he  must  claim 
his  protection  by  plea  or  answer,  the  averments  of 
which,  if  traversed  by  replication,  must  be  proved. 
Bank  v.  Nelson,  1  Qratt.  106;  Poindexter  v.  Davis,  6 
Oratt.  481;  Dulany  v.  Smith,  07  Va.  190. 

A  foreign  corporation,  heing  without  the  jurisdic- 
tion of  the  court,  cannot  be  compelled  to  answer; 
however,  absence  of  such  answer  is  not  ffround  for 
refusing  to  dissolve  an  injunction.  B.  &  O.  R.  Co.  v. 
City  of  Wheelinsr.  18  Gratt  68. 

Where  upon  the  face  of  the  bill  the  whole  facts  of 
the  case  appear  from  the  records  of  other  causes 
which  have  been  ended,  a  demurrer  to  the  bill  may 
be  passed  upon  without  requiriufir  the  defendant  to 
answer.    Youuff  v.  McClunar,  9  Qratt.  886. 

a.  Coiuistent  Defenses.— An  answer  may  set  up  any 
number  of  defenses  which  are  consistent  with  each 
other,  but  it  cannot  insist  upon  inconsistent  defenses. 
Bank  v.  Parsons.  42  W.  Va.  139,  24  S.  E.  Rep.  557;  Bar- 
ton's Ch.  Pr.  (2d  Ed.)  414. 

3.  To  Bills  off  Discovery.— The  case  of  Baker  v.  Mor- 
ris, 10  Leiffh  264,  was  a  suit  in  equity,  there  beinir  no 
remedy  at  law  under  the  circumstances,  to  enforce 
payment  of  a  bond  debt  twenty-eiffht  years  after  the 
rlfirht  to  demand  it  accrued.  To  rebut  the  presump- 
tion of  payment,  the  bill  called  upon  the  defendant 
to  answer  whether  the  debt  had  been  paid  or  not. 
Held,  the  defendant  must  answer  the  interrogatory. 
See  also,  Kyle  v.  Kyle,  1  Qratt.  532.  See  infra,  "As 
Evidence— In  Special  Instances." 

4.  impertinent  Matter.— "If  an  answer  contain  im- 
pertinent or  scandalous  matter,  it  will  be  referred  to 
a  commissioner  to  expunsre  such  matter,  at  the  costs 
of  the  party  tHing  the  answer."  Mason  v.  Mason,  4 
H.  &  M.  414. 

5.  RefferencetoBxtrlnsIc  Papers.- Where  an  answer 
contains  certain  averments  "as  would  appear  by  the 
accounts  and  receipts  annexed  to  the  answer"  such 
accounts  and  receipts  should  be  produced,  or  inter- 
roflratorles  as  to  them  should  be  awarded  if  required. 
Clay  V.  Williams,  2  Munf .  106. 

B.  Qeneral  Traverse  or  Denial  off  Averments  In  Bill.— 
ThoufiTh  not  an  essential  element  in  the  frame  of  an 
answer,  it  is  always  advisable  to  put  in  a  general 
traverse,  in  order  to  cover  the  possibility  of  failure 
to  deny  distinctly  each  separate  charge  in  the  bill; 
for  the  effect  of  such  denial  is  to  throw  upon  the 
plaintiff  the  burden  of  proving  his  allefirations.  Bron- 
son  V.  Vauffhan,  44  W.  Va.  406,  29  S.  E.  Rep.  1022;  Bar- 
ton's Ch.  Pr.  (2d  Ed.)  410.  See  especially,  Wra,  "Evi- 
dence—Conclusiveness. " 

Where  the  answer  denies  srenerally  all  knowledge 
concerning  facts  alleged  in  the  bill  it  suffices  to  put 


those  facts  in  issue.  Ronald  v.  Bank.  M  Va.  8l5i  9& 
E.  Rep.  780:  Randolph  v.  Randolph,  6  RaxuL  tt& 

P.  Conclusion. 

I.  Affidavit. 

a.  Qeneral  Rule  and  QoallfllGatloaa.  —As  a  reacnl 

rule  the  answer  must  be  sworn  to.  Barton's  (X  ft. 
(2d  Ed.)  411.  The  plaintiff,  however,  may  dispcaie 
with  the  oath  by  express  waiver  In  his  bllL  Va.  Oode. 
S  8281.    See  in/Va,  "As  Evidence— Waiver  of  Oath.' 

b.  Of  One  of  Several  Defeadants.— It  was  hel4  is 

Arnold  v.  SUuffhter,  36  W.  Va,  569, 15  &  E.  Bepi  S. 
that  the  affidavit  of  only  one  of  several  defeadaaa 
was  sufficient. 

The  court  in  the  same  case,  quoting  frois  Vbt 
decision  In  Burlew  v.  Quarrier,  16  W.  Va  MB.  aid 
"When  no  exception  or  objection  was  taken  In  tlK 
couit  below,  so  far  as  the  record  sbovs.  u>  la 
answer  in  chancery  or  to  the  filing  thereof,  became 
not  verified  by  affidavit,  it  is  too  late  to  make  ibe 
objection  in  the  appellate  court.** 

c.  Of  Onanlian  Ad  Litem.— In  both  Vlrcinla  aai 
West  Virginia,  the  answer  to  a  bill  forthcBk«^ 
infants*  lands  must  be  sworn  to  by  the  infast  Of 
over  14  years  of  asre),  and  also  by  his  ffuardiaa  otf 
liUm  in  proper  person.  Va.  Code,  S  2618:  W.  Va  Coit. 
ch.  88,  S  3;  Durrett  v.  Davis,  24  Qratt.  KB:  Ewtar^ 
Ferguson,  38  Qratt  548;  Hull  v.  Hull.  86  «.  Va  1: 
Hart  V.  Hart,  81  W.  Va.  688,  8  S.  E.  Bep.  98t.  Haji 
V.  Camden,  88  W.  Va.  100,  18  S.  E.  Rep.  461;  Tanra^iT 
V.  Barton,  92  Va.  615.  24  S.  E.  Rep.  251. 

d.  Answer  of  Corporations.— Contrary  to  the  feo- 
eral  rule  the  answer  of  a  corporation  is  not  reqslrtd 
to  be  sworn  to.  The  raiUmaU  of  this  is  obviooa:  far 
since  "a  corporation  has  no  soul,*'  it  is  sMraXIr  im- 
possible for  it  to  swear.  It  follows,  therefore,  ikat 
such  an  answer  is  not  evidence  for  the  defeniaat 
thouffh  it  be  responsive  to  the  bill;  bat  It  pntsla 
issue  the  allesrations  of  the  bill  to  which  it  respooAL 

If  the  plaintiff  wishes  to  have  a  sworn  answer,  he 
must  make  some  of  the  officers  or  members  of  tte 
corporation  parties.  B.  &  O.  R.  Cow  v.  CSty  of  Wheel- 
iuff,  18  Qratt  62;  Teter  v.  W.  Va.  C.  &  P.  Rj.  0»,» 
W.  Va.  488  14  S.  E.  Rep.  146;  Roanoke  St.  Hy,  Ob.  ▼ 
Hicks,  06  Va.  510,  32  S.  E.  Rep.  296l 

It  was  held,  in  B.  &  O.  R  Ca  v.  Qallahne,  12Gna 
664,  that  the  answer  of  a  corporation  most  have  the 
corporate  seal  affixed.  See  also,  B.  &  O.  R.  Co.  v.  atr 
of  Wheeling,  18  Gratt  68;  Barton's  Ch.  Pr.  <M  Ed.) 
411 ;  Teter  v.  W.  Va.  C.  &  P.  Ry.  Co.,  36  W.  Va.  4BI M 
S.  E.  Rep.  146. 

e.  Certification  by  Unanthorlxed  Person.— An  so- 
sworn  answer  is  not  evidence  for  the  defendaats 
for  any  purpose.  And  in  the  case  of  Sitlinstonsv- 
Brown,  7  Leiffh  274,  it  was  decided  that  a  paner 
purporting  to  be  an  answer,  but  which  was  not 
certified  by  any  person  authorized  by  law  toadnti»- 
ister  oath,  was  altogether  defective,  and  of  bo 
evidence  in  the  cause. 

ff.  Belleff  off  Affiant.— By  Va.  Oode.  |  SS83.  and  W. 
Va.  Code,  ch.  126,  S  42,  the  affidavit  is  saOcient.  if 
the  affiant  swear  that  he  believes  the  matter  swon 
to  be  true.  See  C  &  O.  R.  Ca  v.  Harlow  Hose,  I 
W.  Va.  679;  Oil,  etc..  Ox  v.  Qale.  6  W.  Va.  M2;  Hit- 
man V.  Painter,  11  W.  Va.  886. 

g.  Presumption  on  Appeal.— In  Durrett  v.  Davis. 
24  Qratt  802.  it  is  held  that  where  the  decree  redtei 
that  the  cause  came  on  to  be  heard  upon  the  answer 
of  a  ffuardian  ad  UUm  it  will  be  presumed.  In  tbe 
appellate  court  that  the  answer  was  swam  to. 
thoaeh  there  be  no  evidence  of  the  fact  in  the 
record. 
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iv.  piUNa 

A.  Time.— "At  any  time  before  final  decree,  a  de- 
fendant may  be  allowed  to  file  his  answer,  but  a 
canse  sball  not  be  sent  to  tbe  rules  or  continued  be- 
cause an  answer  is  filed  in  it  unless  ffood  cause  be 
sbown  tberefor."  Va.  Code,  S  3275. 

A  similar  statute  is  thus  construed  in  Bowles  v. 
Woodson,  0  GratL  81 :  "A  defendant  in  chancery, 
thouffh  in  default  for  want  of  an  answer,  ouirht  to 
be  permitted  to  file  any  proper  answer  at  any  time 
before  a  final  decree."  See  also.  Bean  t.  Sim- 
mons, 9  6ratt.a91;  Reynolds  y.  Bank,  6  Gratt.  188; 
Brent  v.  Washington.  18  Gratt.  540. 

In  Elder  y.  Harris,  76  Va.  192,  the  court  held  that, 
"the  proYislon  of  the  statute,  allowiuflr  a  defendant 
to  file  his  answer  at  any  time  before  final  decree, 
has  no  reference  to  an  amended  or  supplemental 
answer."  See  further  applications  of  the  aboye 
quoted  statute,  in  Welsh  y.  Solenberarer,  85  Va.  441,  8 
S.  £.  Rep.  91;  Radford  y.  Fowlkes,  85  Va.  8S0,  8  S.  E. 
Rep.  817;  Buford  y.  North  R.,  etc..  Co.,  90  Va.  418, 
18  S.  £.  Rep.  914;  OfiTden  y.  Brown,  88  Va.  970,  8  S.  E. 
Rep.  286u 

In  West  Virginia  there  is  a  statute  similar  to  that 
in  Virginia  abOYe  quoted.  See  W.  Va.  Code.  ch.  125. 
S  58.  For  constructions  of  this  statute,  see  Elliott  y. 
Hutchinson,  8  W.  Va.  452;  Tracewell  y.  Boirffs,  14  W. 
Va.254. 

I.  Filing  at  Rales.— Answers  except  in  cases  of  in- 
j auction,  can  only  be  filed  at  rules  or  in  court.  Bank 
Y.  Huntiuffton,  etc.,  Co.,  41  W.  Va.  580,  28  S.  £.  Rep.  792; 
Goddln  y.  Vaufirhn,  14  Gratt.  102:  Zell,  etc..  Co.  y. 
Heatberly.  88  W.  Va.  409,  18  S.  E.  Rep.  611 ;  Randolph 
V.  Randolph.  0  Rand.  200. 

The  irreffularities  or  defects  at  rules  are  waiyed 
by  tbe  submission  of  the  case  for  hearing.  Ronald 
y.  Bank,  90  Va.  815,  20  S.  £.  Kep.  780. 

a.  Failure  to  File  Answer.— By  Va.  Code,  $  8284  and 
W.  Va.  Code.  ch.  126S,  f  44,  a  defendant  who  appears 
and  fails  to  plead  answer,  etc.,  may  be  glYen  a  rule 
to  plead,  and  if  he  continue  in  default,  at  the  next 
rule  day  the  bill  will  be  taken  for  confessed,  as  to 
him.  See  Price  y.  Thrash,  80  Gratt  515  and  Hartley 
▼.  Roffe,  12  W.  Va.  401,  for  applications  of  these 
statutes. 

In  Mitchell  y.  Eyans.  20  W.  Va.  569.  2  S.  E.  Rep.  84. 
tbe  syllabus  by  the  court  was  as  follows:  *'A  decree 
OTerrnliuff  a  demurrer  by  the  defendant  to  the 
plaintiff's  bill  uses  these  words,  ''and  the  defendant 
not  askiufiT  further  time  to  answer  said  bill.*  Hdd^ 
tbese  words,  as  construed  by  the  context,  are  equiya- 
lent  to  the  words,  'and  the  defendant  not  desirinsr 
further  time,'  etc.,  and  therefore  operated  as  a 
vraiyer  of  a  rule  upon  the  defendant  to  answer  the 
liilL" 

3.  After  Demarrer  Overruled.— If  a  demurrer  to  the 
plaintiff's  biUbe  oyerruled  the  defendant  may  be  re- 
auired  to  answer  the  bill  forthwith,  and  in  default 
tbereof  the  bill  may  be  taken  for  confessed,  and  the 
matter  thereof  decreed,  or  the  plaintiff  may  haye 
an  attachment  against  him  or  an  order  for  him  to 
l>e  brought  in  to  answer  interrosratories.  This  is  the 
substance  of  the  statutes  in  Virginia  and  West  Vir- 
jTinia  on  the  subject  See  Va.  Code,  H  8278.  8289;  W. 
Va.  Code,  ch.  125,  SS  80.  48. 

For  Judicial  construction  of  these  statutes,  see 
Sutton  y.  Gatewood,  6  Munf.  808:  Bank  y.  Nelson,  1 
Gratt.  106;  Capehart  y.  Hale.  6  W.  Va.  547;  Nichols 
V.  Nichols,  8  W.  Va.  174;  Pecks  v.  Chambers,  8  W. 
Va.  210;  McKay  y.  McKay,  28  W.  Va.  514;  Moore  y. 
Smith.  28  W.  Va.  879;  Gates  y.  Craffir.  11  W.  Va.  800; 


Mitchell  y.  Eyans,  29  W.  Va.  569,  2  S.  E.  Rep.  84;  Rey- 
nolds y.  Bank,  6  Gratt  174:  Brent  y.  Washiufirton.  18 
Gratt  540. 

Where  the  defendant's  demurrer  to  the  bill  is 
oyerruled.  he  is  at  liberty  to  file  any  sufBcient 
answer.  Bank  y.  Nelson,  1  Gratt  106;  Billinffsley  y. 
Manear,  47  W.  Va,  — ,  86  S.  E.  Rep.  847. 

4.  Answer  to  Injuiictlon  BUI.— "There  seems  to  be 
some  confusion  of  opinion  amonir  the  le^al  profes- 
sion, as  to  when  and  where  an  answer  may  be  filed 
to  a  bill  of  injunction,  and  be  considered  and  have 
its  proper  effect  on  a  motion  to  dlssolye.  In  the  case 
of  Goddln  y.  Vauflrhn's  Ex'ors  H  al.,  14  Gratt  102, 
Judge  Lee  in  deliyeriuff  the  opinion  of  the  court  at 
paffes  129  and  180  says:  'Another objection  taken  for 
the  first  time  in  the  argument  here,  is  that  the 
motion  to  dissolye  was  premature,  or  at  least  that 
the  answer  should  not  haye  been  read  on  the  hear- 
iuflr,  because  it  had  not  been  filed  either  in  court  or 
at  the  rules.  Generally  it  is  true  that  an  answer 
can  only  be  filed  during  the  session  of  the  court  or 
at  the  rules,  but  by  our  statute,  as  I  think,  an  excep- 
tion is  made  in  cases  of  injunction.  The  object  in 
giyluflr  the  judare  in  yacation  power  to  dissolve  an 
injunction,  was  to  prevent  delay  and  this  would  be 
to  some  extent  defeated,  if  a  party  had  to  wait  until 
the  rule  day  or  a  session  of  the  court  before  he 
could  put  in  his  answer,  and  haye  the  benefit  of  it 
on  a  motion  to  dissolye.  I  think  the  larsrer  power  to 
entertain  and  decide  the  motion  to  dissolye,  em- 
braces that  of  receiyinfiT  the  answer  and  making  it  a 
part  of  the  record.  If  there  was  anything  In  the 
objection,  it  should  properly  haye  been  made,  when 
the  motion  to  dissolye  was  heard,'  &c.  It  seems  to 
me.  that  these  yiews  of  Judge  Lee  are  correct  and 
well  founded,  and  I  think  in  addition,  that  the  answer 
may  not  only  be  receiyed,  as  stated  by  Judge  Lee 
and  made  a  part  of  the  record,  but  that  a  replication 
to  such  answer  may  likewise  be  receiyed,  and  made 
apart  of  the  record  by  the  judsre  at  the  hearing  of 
the  motion  to  dissolye."  Hayzlett  y.  McMillan,  11 W. 
Va.  477. 

5.  Answer  to  Croas-BIII.— It  is  error  to  ffrant  leaye 
to  answer  a  cross-bill  after  a  final  decree  settlinsr  the 
rlfirhts  of  the  parties  has  been  rendered.  Scott  y. 
Rowland,  82  Va.  484.  This  case  also  held,  that  an 
answer  cannot  be  treated  as  a  cross-bill  if  proper 
relief  is  attainable  on  the  bill  and  answer. 

6.  When  Conditional.— After  a  decree  for  an  account 
airainst  a  defendant  who  is  in  contempt  and  a  re- 
port of  a  commissioner,  such  defendant  can  be  per- 
mitted to  file  his  answer  on  condition  only,  that  he 
does  not  delay  the  trial.  Fisher  v.  Fisher,  4  H.  & 
M.  484. 

The  answer  of  an  absent  defendant  cannot  be 
receiyed,  except  upon  paying  down  or  firiyinir  secur- 
ity for  the  payment  of  such  costs  as  the  court  shall 
think  reasonable,  unless  the  plaintiff  will  consent 
that  the  answer  may  be  filed  without  such  security. 
Hooe  Y.  Barber.  4  H.  &  M.  440. 

7.  Waiver  off  Objections  to  Plllnff  off  BUI.— It  is  the 
duty  of  the  clerk  to  dismiss  a  suit  when  the  process 
is  served,  and  the  bill  is  not  filed  in  the  time  pre- 
scribed by  the  statute.  But  if  the  bill  is  filed  before 
an  order  of  dismissal  is  entered,  and  the  defendant 
answers  without  insistlnff  upon  the  dismissal  of  the 
suit,  and  consents  to  a  hearing  of  the  cause,  he 
thereby  waiyes  the  objection.    Buchanan  y.  Kiuff,  22 

Gratt  414. 

V.  BXCBPTIONS  TO. 

A.  Office  and  Object— Exceptions  are  allegations  in 

writiufiT  statinff  the  particular  points  or  matters. 
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with  respect  to  which  the  complainant  considers  the 
answer  insufficient  as  not  responsive  to  the  bill,  or 
scandaloas,  or  impertinent  The  oDject  of  excep- 
tions is  to  direct  the  attention  of  the  court  to  the 
points  excepted  to,  and  to  take  its  opinion  thereon, 
before  further  proceedings  are  had,  to  the  end  that, 
if  the  answer  is  insufficient,  a  better  answer  may  be 
compelled,  or  if  scandalous  or  impertinent,  that  the 
scandalous  or  impertinent  matter  may  be  expunared. 
Richardson  v.  Donehoo,  16  W.  Va.  685;  Bennett  v. 
Pierce,  45  W.  Va.  664,  31  S.  E.  Rep.  972. 

B.  BjMfitlals.— Mr.  Barton,  in  his  admirable  work 
on  Chancery  Practice  (ad  Ed.)  pp.  416, 416.  says:  "The 
exceptions  should  pray  that  the  defendant  put  in  a 
further  and  full  answer  to  the  bill,  and  all  the 
points  of  insufficiency  should  be  fully  and  minutely 
stated,  for,  after  the  answer  to  the  exceptions, 
unless  the  defendant  files  a  further  answer,  or 
except  in  the  case  of  a  clear  mistake,  the  plaintiff 
cannot  add  to  his  exceptions,  nor  will  he  be  allowed 
to  file  exceptions  after  a  replication  to  the  answer.*' 

C.  Mode  of  BxceptlDfc.— The  mode  in  which  an 
exception  to  an  answer  shall  point  out  the  omission 
excepted  to,  is  a  matter  or  practice  discretionary 
with  the  court,  and  not  a  subject  of  appeal.  Craiff 
v.  Sebrell,  9  QratL  181. 

D.  Porlnsufflclency,  (5eealsolnfra/*AdailMloiis**).— 
Objections  to  an  answer  for  insufficiency,  and  other 
proper  objections  to  an  answer  are  set  up  by  excep- 
tions, which  ouffht  to  be  and  are  generally  written 
on  the  answer  itself.  Barton's  Ch.  Pr.  (2d  Ed.)  615; 
Burlew  v.  Quarrler,  16  W.  Va.  108. 

"A  total  failure  to  answer  admits  the  whole  bill  to 
be  true;  ergo,  a  partial  failure  to  answer  admits  the 
part  unanswered  to  be  true.  But  in  the  case  of  a 
total  failure,  the  party  is  in  contempt:  and  yet  such 
steps  are  taken,  as  are  calculated  to  warn  him  of 
the  effects  of  his  contumacy.  Whereas,  when  he 
answers,  and  no  exception  is  taken  to  bis  answer  as 
insufficient,  he  has  no  notice  that  hereafter,  at  the 
hearinir,  certain  facts  will  be  relied  on  as  proved 
because  he  has  not  expressly  noticed  and  neratived 
them  in  his  answer."  Per  Cabb,  J.,  in  Coleman  v. 
Lyne,  4  Rand.  456. 

I.  When  Overruled.— The  court,  in  Richardson  v. 
Donehoo,  16  W.  Va.  708,  said:  "Exceptions  for  insuffi- 
ciency of  an  answer  can  only  be  sustained  where 
some  material  alleffatlon,  charsre  or  interrogatory 
in  the  bill  is  not  fully  answered.  Exceptions 
founded  on  verbal  criticism,  slisrht  defects  and  the 
omission  of  immaterial  matter,  will  be  disallowed 
and  treated  as  vexatious."  See  also,  Kelly  v.  Lehifirh, 
etc.,  Co.,  96  Va.  — ,  86  S.  E.  Rep.  511. 

a.  Issue  upon.— In  Bank  v.  Parsons,  42  W.  Va  147, 
2i  S.  E.  Rep.  657,  it  was  decided  tbat  when  the  excep- 
tions to  an  answer  are  set  down  to  be  arsrued,  the 
court  simply  decides  whether  the  answer  is  suffi- 
cient or  not.  See  also,  Clarke  v.  Tinsley.  4  Rand.  250. 
In  this  latter  case  the  chancellor  instead  of  decidinsr 
whether  the  exceptions  were  food  or  bad  entered  a 
decree  as  upon  a  hearing  and  sent  the  cause  to  a 
commissioner  for  an  account  On  appeal,  the  pro- 
ceeding's subsequent  to  the  exceptions  were  set  aside, 
and  the  cause  sent  back  for  the  exceptions  to  be 
heard.  However,  in  Ooddin  v.  Vaughn.  14  Qratt  102, 
it  was  held  that  if  exceptions  to  an  answer  are  not 
well  founded,  it  is  not  srround  for  reversinar  a  decree, 
that  they  were  not  set  down  to  be  arirued,  but  the 
cause  was  heard  and  decided  without  passlnff  upon 
them. 

B.  Flllnff  Bxceptions.—ln  both  Virsrinla  and  West 
Virginia,  there   are  identical   statutes  refirulatlnsr 


this  proceedinir,  which  provide  that  "when  the  pUi>- 
tifi  files  exceptions  to  an  answer,  they  mmt  be  set 
down  to  be  ararued."  Va.  Code.  S  82TO:  W.  Va.  Ooik. 
ch.  125.  S  54.  See  Chraiff  v.  Sebrelt  9  Oratt  181:  BUir 
V.  Core,  20  W.  Va.  266:  Burlew  v.  Quarrler.  16  W.  Va. 
109;  Richardson  v.  Donehoo,  16  W.  Va.  6B6l  This  last 
case  contains  an  approved  form  of  exceptious  to 
answer.  In  Johnston  v.  Wilson.  29  Oratt  aait«as 
held  that  when  exceptions  to  an  answer  are  s«- 
tained.  the  defendant  will  be  allowed  farther  tiSK 
to  answer. 

F.  Effect  When  Sustained.— If  the  exceptions  to  as 
answer  are  sustained  and  the  defendant  refuse  t» 
answer  further  within  the  time  required  toy  the  oonrt 
the  bill  may  be  taken  for  confessed,  and  a  decree 
entered  accordinirly.  Clarke  v.  Tinsley.  4  Band  86: 
Coleman  v.  Lyne,  4  Rand.  456;  Barton*s  Ch.  Pr.  <M 
Ed.)  417. 

Where  exceptions  to  a  part  of  an  answer  are  ns- 
tained,  and  the  defendant  does  not  ask  leave  id 
amend  his  answer,  the  case  may  toe  heard  on  tkeUfi 
and  so  much  of  the  answer  as  is  not  excepted  ta 
This  rule  was  laid  down  in  Chapman  t.  B.  Ca.  S  W. 
Va.  807. 

Q.  Disposal  of  Exceptions.— In  West  Vixvinia  dMR 
may  be  a  reference  of  exceptions  to  a  omnodsikaa' 
in  the  discretion  of  the  court  Arnold  v.  Slasifeter. 
86  W.  Va.  503.  15  S.  E.  Rep.  252. 

H.  On  Appeal.— In  Burlew  v.  Qnarrier.  If  W.  Ta. 
100,  syllibi  10  and  11  contain  the  following  br  tte 
court:  "When  no  exception  or  oblection  wa^  takcaii 
the  court  below,  so  far  as  the  record  shows^  io  la  aa- 
swer  in  chancery  or  to  the  fllinff  thereof,  bccaaseaoc 
verified  by  affidavit  it  is  too  late  to  make  the  o^ec- 
tion  in  the  appellate  court    But  when  there  are 
specific  allegations  of  material  facts  in  a  hill  ta 
equity,  and  the  answer  does  not  spedficaUy  adasltv 
deny  such  material  allesratlons,  but  amanc  oc^cr 
things  contains  this  clause,  viz:    They  deny  all  ike 
material  allesratlons  contained  in  the  plalntUTi  tan. 
and  call  for  strict  proof  of  the  same/  while  t^ 
denial  is  ffeneral  and  not  sufficient  to  consticute  vood 
pleadiuff  in  chancery   proceedings,  if  excepted  go 
properly  in  the  court  below,  still  in  the  absence  ^ 
such  exceptions  in  the  court  below  the  apreUaie 
court  will  firenerally  consider  said  part  of  theaasver 
as  controverting  said  material  aUecatlaos  of  ihe 
bill." 

"If  by  inadvertence  the  circuit  court  decides  a 
cause  upon  the  bill  and  answer,  wben  the  recort 
shows,  that  the  answer  had  been  replied  to  ffenerallj. 
and  the  case  made  by  the  bill  and  answer  is  estirelT 
different  from  the  case  made  by  the  bilL  answcrsBd 
flreneral  replication,  this  court  will  reverse  the  deoee 
so  e  n  tered  upon  the  bill  and  answer.  It  will  howenr 
enter  no  decree  in  the  cause  made  toy  the  Id 
answer  and  general  replication,  as  snch  cause  has 
never  been  before  the  circuit  court  for  its  coQslder»> 
tion  and  has  never  been  acted  upon  by  It  This  coart 
will  simply  remand  the  case  to  the  circnit  cacaet  9 
be  proceeded  with,  as  if  no  decree  had  toeen  eaierei 
in  the  cause."    Armstrong  v.  Orafton.  2S  W.  Va  B- 

VI.  IS5UE  UPON  AN  ANSWBR. 
A.  Defendant  Setting  the  Case  for  Hearias.— In  V{^ 

ginia,  if  one  month,  and  in  West  Virginia  if  tm 
months,  elapse  after  the  answer  of  a  defendaat  ia 
filed,  without  the  cause  beine  set  for  hearlBC  ui 
without  exception  being  filed  to  snch  answer,  cftr 
defendant  may  have  the  cause  set  for  hearing  !»• 
himself.  Va.  Code,  $  8291;  W.  Va  Code.  ch.t&Sii 
See  Dalby  v.  Price,  2  Wash.  191 ;  Pollne  v. 
2  Rob.  255. 
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B.  Plaintiff  Setting  the  Ciue  for  Hearinff.  -A  plaintiff  | 
In  equity  may  at  or  after  tbe  rule  day  at  wbich  the  | 
1)111  is  taken  for  confessed  as  to  any  defendant,  or  at 
-which  his  answer  is  filed,  (or.  in  Virginia,  whenever 
the  execntion  of  an  order  of  publication  asrainst  him 
is  completed,)  have  the  cause  set  for  hearing  as  to 
such  defendant,  and  it  may  be  so  set  for  hearing  on 
the  answer,  or  upon  a  general  replication  thereto,  as 
the  plaintiff  may  prefer.  Va.  Code,  S  3291;  W.  Va. 
Code.  ch.  125,  S  SO. 

C.  Replication  to  Answer.— Special  replications  have 
lonflT  since  fallen  into  disuse.  See  4  Min.  Inst  (3d  Ed.) 
1445:  Barton's  Ch.  Pr.  (2d  Ed.)  441.  The  present  prac- 
tice is,  if  the  plaintiff  conceives,  from  any  matter  in 
the  answer  or  plea,  that  his  bill  is  not  properly 
adapted  to  the  case,  he  may  obtain  leave  from  the 
court  to  amend  his  bill,  or  may  file  a  supplemental 
bill.  Barton's  Ch.  Pr.  (2d  £d.)  442,  and  cases  cited. 
For  the  practice  in  West  Virginia  see  infra,  "As 
Cross-Bills— Statute. " 

D.  Omieelon  of  Replication.— it  is  provided  by  stat- 
ute, that  no  decree  shall  be  reversed  for  want  ot  a 
replication  to  the  answer,  although  the  defendant 
has  or  has  not  taken  depositions,  if  there  has  been  a 
lieariuff  upon  the  merits.  Va.  Code,  S  345a  See  appli- 
cation of  this  statute  in  Dabney  v.  Preston,  26  Oratt. 
838;  Harris  V.  Harris,  81  Oratt.  19;  Simmons  v.  Sim- 
mons, 83  Oratt.  451;  Cocke  v.  Minor,  25  Oratt.  246; 
Jones  V.  DeflTfire,  84  Va.  685,  5S.  £.  Rep.  799:  Kern  v. 
Wyatt,  89  Va.  886,  17  S.  E.  Rep.  549;  Ward  v.  Punsten, 
86  Va.  366, 10  S.  £.  Rep.  415. 

The  West  Virginia  statute  upon  the  subject,  simi- 
lar to  the  former  Virginia  statute,  provides,  that  no 
decree  shall  be  reversed  for  want  of  a  replication  to 
tlie  answer,  where  the  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replication,  and  it  appears 
tliat  there  was  a  fair  hearing  upon  the  merits.  W. 
Va.  Code,  ch.  184,  S  4.  SeeOoddin  v.  Vaughn,  14  Oratt. 
131;  Jones  v.  Janes,  6  Leiffh  174;  Forqueran  v.  Don- 
nally,  7  W.  Va.  114;  Coal  R.,  etc.,  Co.  v.  Webb,  3  W. 
Va  438;  Martin  v.  Rellehan,  8  W.  Va.  480:  Moore  v. 
Wheeler,  10  W.  Va  41;  Richardson  v.  Donehoo,  16  W. 
Va.  707;  Chalfants  v.  Martin,  25  W.  Va  894;  Cunningr- 
liam  V.  Hedrick,  28  W.  Va  58a 

The  effect  of  a  failure  to  reply  under  these  enact- 
ments, would  leave  the  answer  to  be  taken  as  wholly 
true.  4  Min.  Inst.  (8d  Ed.)  445;  Barton's  Ch.  Pr. 
<2d  Ed.)  441.  The  question,  however,  will  probably 
never  arise,  since  it  has  (at  least  in  Virginia)  become 
an  established  custom  for  the  clerk  himself  to  enter 

a  replication. 

Vll.  ADMISSIONS  IN. 

A.  Qeneral  Rule.— In  Dangerfleld  v.  Claiborne,  2  H. 
A  M.  18,  it  was  said:  "The  rule  in  future  will  be 
understood  as  settled :  that,  where  the  answer  is  not 
responsive  to  a  material  allegation  of  the  bill,  the 
plaintiff  may  except  to  It  as  insuffldent,  or  may  move 
to  liave  that  part  of  the  bill  taken  for  confessed ;  but 
if  he  does  neither,  he  shall  not,  on  the  trial,  avail 
bimselt  of  any  Implied  admission  by  the  defendant: 
f or.  where  the  defendant  does  not  answer  at  all,  the 
plaintiff  cannot  take  his  bill  for  confessed,  without 
an  order  of  court  to  that  effect,  and  havlngr  it  served 
upon  the  defendant;  and  this  is  the  only  evidence  of 
Ilia  admission.  Of  course,  if  this  mode  of  proceeding, 
as  to  the  confession  of  the  whole  bill,  be  correct,  it 
must  be  equally  correct  as  to  the  confession  of  any 
part." 

This  proposition  was  apparently  overruled  in  the 
later  decision  of  Paire  v.  Winston,  2  Munf.  298.  and 
Scott  V.  Oibbon,  6  Munf.  86.  A  close  perusal  of  the 
facts  In  these  cases  will,  however,  disclose  certain 


distinctions,  by  which  they  may  be  reconciled  with 
the  older  adjudication.  In  both  cases  the  onutpro- 
bandi  lay  upon  the  defendant,— in  Paire  v.  Winston 
because  of  the  fact  that  the  allegation  in  the  bill 
was  negative— that  something  was  not  done,  while 
in  Scott  V.  Oibbon,  certain  documentary  evidence 
proved  prima  fade  that  the  fact  alleged,  and  not 
denied,  was  true.  The  still  more  recent  cases  adhere 
to  the  proposition  laid  down  in  Danfferfleld  v.  Clai- 
borne, 2  H.  &  M.  18.  See  Cropper  v.  Burtons,  5 
Leigh  426;  Coleman  v.  Lyne.  4Rand.  454;  Arffenbright 
V.  Campbell,  3  H.  &  M.  166:  Miller  v.  Arffyle,  5 
Leigh  460;  Clinch  R.  M.  Co.  v.  Harrison,  91  Va.  181. 
21  S.  £.  Rep.  660;  1  Va.  Law  Reff.  45. 

I.  Qualillcatloaa.— Where  an  injunction  is  granted, 
and  a  material  fact  is  alleged  in  the  bill,  and  not 
denied  in  the  answer,  such  fact  must  be  taken  as 
true  on  a  motion  to  dissolve;  and  no  other  proof 
will  be  required  on  such  motion,  thongrh  at  the 
hearing  the  plaintiff  would  have  to  bear  the  burden 
of  proof.  Randolph  v.  Randolph,  6  Rand.  198:  B.  & 
O.  R.  Co.  V.  City  of  Wheelingr,  18  Oratt  61;  Ludiuffton 
V.  Tiffany,  6  W.  Va.  11. 

If  the  plaintiff  in  equity  call  upon  the  defendant, 
as  assignee  of  a  bond,  to  say  whether  he  had  notice 
of  the  consideration  thereof,  when  he  received  the 
money  due  thereon;  and,  in  his  answer,  he  says,  that 
he  had  no  such  notice  when  he  took  the  assignment, 
the  answer  is  not  to  be  considered  as  admittinff 
notice  at  the  time  of  receiving  the  money.  Edgar 
V.  Donnally,  2  Munf.  887. 

If  matter  appear  in  the  answer  of  a  defendant  In 
equity,  which  is  nowise  alleged  in  the  bill,  it  cannot 
justify  a  decree  for  plaintiff  against  defendant, 
thouffh  it  might  have  been  ground  for  such  decree, 
if  it  had  been  alleged  in  the  bllL  (Per  Brocebiv- 
BROUGH.  J.)  Eib  V.  Martin.  5  Leigh  132. 

B.  Conclusiveneseoff.— The  admissions  in  an  answer 
to  the  allegations  of  a  bill  are  conclusive,  and 
cannot  be  denied  by  the  defendant  in  his  proofs. 
Shirley  v.  Long,  6  Rand.  764.  In  this  case  a  defend- 
ant in  his  answer  admitted  that  a  slave  claimed  by 
him  as  a  gift  had  always  been  in  the  possession  of 
the  donor.  Held,  that  he  cannot  be  allowed  to  ffive 
evidence  that  he.  the  donee,  had  the  possession,  for 
such  evidence  varies  from  the  admission. 

In  the  case  of  Kerr  v.  Love,  1  Wash.  172,  a  decree 
against  the  defendant  was  based  entirely  upon  the 
admissions  in  his  answer  without  other  proof. 

C.  Contradictions  In  Answer.  —  Where  an  answer 
contains  positive  denials  or  statements,  which  are 
responsive  to  the  bill,  these  will  not  be  overthrown 
by  any  admissions,  or  contradictions  which  may  be 
found  In  the  answer.  Neither  will  the  weight  of 
the  whole  answer  be  destroyed,  by  proof  that  the 
defendant  is  unworthy  of  credit,  nor  by  director 
Indirect  proof  that  the  answer  is  false  in  one  or 
several  respects:  the  only  effect  of  such  proof  being 
to  destroy  the  weight  of  the  answer  to  the  extent  to 
which  it  is  disproved  by  that  amount  of  evidence 
which  is  required  by  the  rule  in  chancery.  See 
Fant  V.  Miller,  17  Oratt  187;  Powell  v.  Manson.  22 
Oratt  189;  Brouflrhton  v.  Coffer.  18 Oratt  196:  Shannon 
V.  McMullin,  25  Oratt  211.  See  infra,  "As  Evidence." 

VIII.  AS  BVIDBNCB. 

A.  Qeneral  Rule.—"  'The  sreneral  rule,*  says  Chisf 
Justice  Mabshall,  'that  either  two  witnesses  or 
one  witness  with  probable  circumstances  will  be 
required  to  outweigh  an  answer  asserting  a  fact 
responsively  to  a  bill,  is  admitted.  The  reason  upon 
which  the  rule  stands  Is  this:    The  plaintiff  calls 
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upon  the  defendant  to  answer  an  alleffatlon  he 
makes,  and  thereby  admits  the  answer  to  be  evi- 
dence. If  it  is  testimony,  it  is  equal  to  the  testimony 
of  any  other  witness;  and  as  the  plaintiff  cannot 
prevail  if  the  balance  of  proof  be  not  in  his  favor, 
he  must  have  circumstances  in  addition  to  his  sinffle 
witness,  in  order  to  turn  the  balance.  But,*  he  adds, 
'certainly  there  may  be  evidence  arising  from  cir- 
cumstances stronger  than  the  testimony  of  any 
slnffle  witness.'  Clark's  Ex'ors  v.  Van  Riemsdyk,  9 
Cranch  168,  lOa  This  case,  amonjf  numerous  others, 
is  cited  by  the  editor  (1  Dan.  Ch.  Prac.  84S,  note  7,  4 
Amer.  Ed.)  in  support  of  the  proposition,  that 
'where  a  replication  is  put  in  and  the  parties  proceed 
to  a  hearinsr,  all  the  allesrations  of  the  answer  which 
are  responsive  to  the  bill  shall  be  taken  as  true, 
unless  they  are  disproved  by  evidence  of  greater 
weiffht  than  the  testimony  of  a  sinirle  witness,*  and 
that  'this  may  result  from  the  testimony  of  two  wit- 
nesses; or  of  one  with  corroborating  circumstances; 
or  from  corroborating  circumstances  alone;  or 
from  documentary  evidence  alone. ' "  Jones  v.  Abra- 
ham, 75  Va.  470;  Moore  v.  Ullman,  90  Va.  807. 

•"There  is  nothlnsr  better  settled  than  that  where 
the  answer  is  responsive  to  the  bill,  it  Is  to  be  taken 
as  true,  unless  It  be  contradicted  by  two  witnesses  or 
by  one  ¥ritne8s  and  corroboratinar  circumstances. 

Tuck.  CJom.  book  8,  p.  602,  and  cases  cited.  The 
rule  is  thus  broadly  laid  down  by  Story:  'In  every 
case  the  answer  of  the  defendant  to  a  bill  filed 
aflrainst  him  upon  any  matter  stated  in  the  bill  and 
responsive  to  it,  is  evidence  'in  his  own  favor.  Nay, 
the  doctrine  of  equity  goes  farther,  for  not  only  is 
such  an  answer  proof  in  favor  of  defendant,  as  to 
the  matters  of  fact  of  which  the  bill  seeks  a  dis- 
closure from  him :  but  it  is  conclusive  in  his  favor, 
unless  it  is  overcome  by  the  satisfactory  testimony 
of  two  opposing  witnesses,  or  of  one  witness  corrob- 
orated by  other  circumstances  and  facts,  which 
give  to  it  a  greater  weiarht  than  the  answer,  or  which 
are  equivalent  in  weight  to  a  second  witness.'  2 
Story's  £q.,  $  1688.  In  the  absence  of  such  opposinff 
testimony,  the  court  will  neither  make  a  decree, 
nor  send  the  case  to  be  tried  at  law;  but  ¥nil  simply 
dismiss  the  bilL  Id,  This  is  strongly  iUustrated  by 
two  cases  recently  decided  by  this  court,  in  each  of 
which  a  decree  in  favor  of  the  plaintiff  in  such  a 
case  was  reversed,  because  the  court  below,  instead 
of  orderiuff  an  issue,  ought  to  have  dismissed  the 
bill.  Wise  V.  Lamb,  9  Qratt  294;  Smith  v.  Betty,  U 
IcL  752.'*  This  was  the  opinion  of  the  court.  In  Pant  v. 
Miller,  17  Gratt  206.  See  also,  Beverley  v.  Walden,  20 
Gratt.  164;  Grlgsby  v.  Weaver,  6  Leiflrh  197;  Carter  v. 
Carter,  82  Va.  686;  Elder  v.  Harris,  75  Va.  72;  Kea^y 
V.  Trout,  86  Va.  896,  7  S.  E.  Rep.  829;  Jones  v.  Chris- 
tian, 86  Va.  1081, 11  S.  E.  Rep.  984;  Morrison  v.  Grubb, 
23  Gratt.  860:  Beale  v.  Hall,  97  Va.  888,  84  S.  E.  Rep.  68. 

I.  CondiasiveneM.— In  Thompson  v.  Clark,  81  Va. 
428,  in  applying  to  the  ordinary  rule  as  to  the  effect 
of  an  answer  to  a  bill  for  discovery  and  relief, 
the  court  continued:— "By  that  rule  the  answer 
is  treated  as  evidence,  including  its  affirmative 
statements  of  fact  which  are  pertinent  to  the  dis- 
covery souffht  by  the  bill,  and  Is  conclusive,  unless 
overcome  by  the  testimony  of  two  opposing  wit- 
nesses, or  of  one  witness  corroborated  by  other 
circnmstances,  or  by  corroboratinsr  circumstances 
or  documentary  evidence  alone.  Shurtz  v.  John- 
son, 28  Gratt  657;  Jones  v.  Abraham,  76  Va.  466;  Bell 
V.  Moon,  79  Va.  841;  Moore  v.  Ullman,  80  Va.807." 
See  to  the  same  effect,  Va.  Code,  f  8281 ;  Corbln  v. 
Mills,  19  Gratt  466:  Morrison  v.  Grubb,  28  Gratt  842; 


Maupln  V.  Whitinar.  1  Call  225;  Pryor  ▼.  Adaas.  i 
Call  390;  Buck  v.  Copland,  2  Call  220:  Beatty  ▼.  Soxi^ 
2  H.  &  M.  896;  Batchelder  v.  White.  90  Va.  MW;  Hef- 
ner V.  Miller,  2  Munf.  46;  Wise  v.  L«amb.  9  GT^tumt. 
Powell  V.  Manson,  22  Gratt  177;  Statham  v,  Var^ 
son,  25  Gratt  89;  Shurtz  v.  Johnson.  S8  OractM: 
Shultz  V.  Hansbrouffh,  83  Gratt  581:  Bollock  ▼ 
Goodall,  8  Call  49:  Love  v.  Braxton,  5  Call  597:  Ab- 
ditor  V.  Johnson,  1  H.  &  M.  586:  Ward  ▼.  CSomett  91 
Va.  679,  22  S.  E.  Rep.  494:  Roberts  v.  Kelly.  2  P.  A  E. 
896.  2  Va.  Law  Reff.  661;  Smith  v.  Smith.  9S  Va  «1 
24  S.  E.  Rep.  280;  Hoomes  v.  Smock.  1  Wash.  3V: 
Kennedy  v.  Baylor,  1  Wash.  162;  Arnold  t.  Welioa, 

5  W.  Va.  436. 

In  West  Virarlnla,  this  subject  is  now  recvlated  ^ 
statute  as  follows:  "When  a  defendant  in  cqstty 
shall,  in  his  answer,  deny  any  material  altecatkn 
of  the  bill,  the  effect  of  such  denial  shall  onljbetD 
put  the  plaintiff  on  satisfactory  proof  of  the  tratb  of 
such  allesration,  and  any  evidence  which 
the  court  or  jury  of  the  truth  thereof  shall  be 
cient  to  establish  the  same."  Oode  of  W.  Va.  c^ 
125,  i  59.  This  statute  is  conatmed  in  the  foCo*^ 
ing  cases:  Lowry  v.  Bufflngton.  6  W.  Va.  90: 
Brown  v.  Knapp,  7  W.  Va.  678:  Nichols  v.  Nicbol^  S 
W.  Va.  174:  Hayzlett  v.  McMillan.  It  W.  Va.  411: 
Bronson  v.  Vauffhan,  44  W.  Va.  406.  29  &  E.  Beit  lOS; 
Jarrett  v.  Jarrett  11  W.  Va.  584. 

a.  Exception.— In  Purcell  v.  Pnrcell,  4H.&M.3tL 
the  court  in  the  course  of  Ita  opinion,  said:  Tbt 
standing  rule  in  equity  is.  that  an  answer  is  not 
evidence  in  favor  of  the  defendant,  unless  it  he 
responsive  to  the  bill:  and  therefore,  whatever  the 
answer  asserts  affirmatively,  in  oppositioo  to  the 
plaintiff's  demand,  must  be  proved  by  indilicresi 
testimony."  &ee  further.  James  R..  etc..  Ooi  ▼. 
Littlejohn,  18  Gratt  77:  Leas  v.  Eldson.  0  Gratt  9?; 
Vathlr  V.  Zane,  6  Gratt  266;  Paynes  t.  Ooles.  l  Mxnt 
878;  Beckwith  v.  Butler.  1  Wash.  225:  Lewis  v.  Masoa. 
84  Va.  738,  10  S.  E.  Rep.  529:  Hatcher  v.  Crews,  78  Va 
460;  Jones  v.  Cunninirham,  7  W.  Va.  713;  FlnharKrv 
Beatty,  4  W.  Va.  6S5;  Miller  v.  Blose,  90  Gratt  SI; 
Statham  v.  Fersruson.  25  Gratt  39:  Bowman  v.  W«l> 
ford,  80  Va.  216;  Corbln  v.  Mills,  19  Gratt  438:  Flak 
V.  Denny.  75  Va.  668;  Blow  v.  Maynard.  2  Leich  •; 
Wllklns  V.  Woodfin,  5  Munf.  183;  King  v.  Ma]ose.» 
Gratt  169;  Porter  v.  Younff,  86  Va.  53.  6  &  E.Bep. 
808. 

s.  Qttsllflcstloa  of  Exception.— Even  thooirh  an  as- 
swer  contain  affirmative  matter,  if  snch  matter  be 
pertinent  to  the  charsres  or  interroffaiorf  es  in  the  MIL 
it  is  nevertheless  evidence  of  snch  amrmatMB. 
This  qualiflcatlon  was  laid  down  In  Lyons  v.  MiUer. 

6  Gratt  489;  Fant  v.  Miller,  17  Gratt  806:  Fofweili. 
Manson,  22  Gratt  177;  Thompson  v.  Clark.  81  Va  C 

B.  When  Osth  to  Answer  Waived.— *'If  the  cod- 
plalnant  in  a  suit  in  equity  shall,  in  his  bilL  wai^ 
an  answer  under  oath,  or  shall  only  require  an  a2»> 
swer  under  oath,  with  regard  to  certain  spedfied  is> 
terrofiratorles,  the  answer  of  the  defendant  thoQ^ 
under  oath,  except  such  part  thereof  as  shall  be 
directly  responsive  to  such  Interrogatories,  shall  B«t 
be  evidence  In  his  favor,  unless  the  canse  be  hcarl 
upon  bill  and  answer  only:  bat  may.  neverthc* 
less,  be  used  as  an  affidavit  with  the  same  effect  as 
heretofore  upon  a  motion  to  grant  or  dissolve  aay 
injunction,  or  upon  any  other  incidental  motion  is 
the  cause;  but  this  shall  not  prevent  a  defesdast 
from  testifying  In  his  own  behalf,  where  he  wosM 
otherwise  be  a  competent  witness."  Va  Code,  f  S& 

I.  Former  Rule.— Prior  to  the  passage  of  the  aho«Y 
quoted  statute  (Acts  1888-4.  p.  15).  it  was  thesettM 
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nile  in  Virginia,  that  even  ttaonffh  the  complainant 
in  his  bill  expressly  waive  the  oath  to  the  respond- 
ents answer,  yet  that  he  could  not,  by  thnsidisclalm- 
mg  the  benefit  of  a  discovery,  deprive  the  defendant 
of  his  rifirht  to  answer  nnder  oath  and  have  the  ad- 
Tantag'e  of  snch  answer  as  evidence  in  his  favor,  so 
far  as  responsive  to  the  bilL  See  Jones  v.  Abraham, 
75  Va.  466;  Fant  v.  Miller,  17  Gratt  187;  Thornton 
T.  Qordon,  2  Rob.  719;  Barton's  Ch.  Pr.  (2d  Ed.)  418. 

Bntthe  statute  seems  plainly  to  alter  this  rule, 
and  allow  the  plaintiff  to  deprive  the  defendant  of 
the  weiflrht  of  his  answer  as  evidence,  by  the  express 
waiver  of  oath  thereto.  Barton's  Ch.  Pr.  (2d  Ed.) 
41& 

a.  Express  Waiver  NeceMary.— Construing'  this 
statute,  Lewis,  P.,  delivering  the  opinion  in  Throck- 
morton V.  Throckmorton,  86  Va.  770,  11  S.  E.  Rep.  280, 
said :  "Our  statute  (Code,  sec.  8281) ;  permitting  a  com- 
plainant in  equity  to  waive  in  the  bill  an  answer 
under  oath,  is  taken  from  the  amendment  to  the 
forty-first  rule  of  practice  for  the  Federal  courts 
of  equity,  and  in  Conley  v.  Nailor,  118  U.  S.  127, 
it  was  decided,  construing  that  amendment,  that 
when  the  bill  neither  demands  nor  expressly 
waives  an  answer  under  oath,  and  the  defendant 
answers  under  oath,  the  answer,  responsive  to 
the  bill,  is  evidence  in  his  behalf,  conclusive  if  not 
contradicted.  If  a  plaintiff  in  equity,  it  was  said,  is 
unwilling  that  the  answer  shall  be  evidence  against 
him,  he  must  expressly  waive  the  oath  of  the 
defendant  in  his  biU." 

3.  In  AmeiKled  Bill.— Where  an  original  bill  does 
not  waive  an  answer,  and  the  latter  is  filed  under 
oath,  the  plaintiff  cannot  deprive  the  defendant  of 
the  benefit  of  his  sworn  answer  by  filing  an  amended 
bill  waiving  such  oath.  Throckmorton  v.  Throck- 
morton, 86  Va.  760, 11  S.  E.  Rep.  280. 

C.  RespooslveiMAs  of  AoAwer.— "Every  material 
allegation  of  the  bill  not  controverted  by  an  answer, 
and  every  material  allegation  of  new  matter  in  the 
answer  constituting  a  claim  for  affirmative  relief, 
not  controverted  by  a  special  reply  in  writing,  shall 
for  the  purposes  of  the  suit,  be  taken  as  true,  and  no 
mpoof  thereof  shall  be  required."  W.  Va.  Code.  ch. 
126,  $86. 

This  statute  is  construed  in  the  following  cases 
cited  in  inverse  chronological  order:  Newlon  v. 
Wade,  48  W.  Va.  288,  27  S.  E.  Rep.  244;  Paxton  v.  Pax- 
ton,  88  W.  Va.  616,  18  S.  E.  Rep.  766;  Kanawha  v. 
Swann,  87  W.  Va.  176, 16  S.  £.  Rep.  462;  Bieme  v.  Ray, 
37  W.  Va.  671,  16  S.  E.  Rep.  804;  Elliot  v.  Trahem,  85  W. 
Va.  684, 14  S.  E.  Rep.  228;  (Cunningham  v.  Hedrick,  28 
W.  Va.  670. 

A  prior  but  similar  statute,  to  the  above,  was 
applied  in  Richardson  v.  Donehoo,  16  W.  Va.  686; 
Anderson  v.  Nagle,  12  W.  Va.  08;  Gardner  v.  Land- 
craft.  6  W.  Va.  86;  Dickinson  v.  R.  Co.,  7  W.  Va.  800; 
Warren  v.  Syme,  7  W.  Va.  476;  Forqueran  v.  Don- 
nally,  7  W.  Va.  114;  Baker  v.  Oil  Tract  Co.,  7  W.  Va. 
454;  Jones  v.  (Cunningham,  7  W.  Va.  707;  Laidley  v. 
Kline,  8  W.  Va.  218;  Middleton  v.  Selby,  10  W.  Va.  167; 
Snyder  v.  Martin,  17  W.  Va.  276. 

In  the  case  of  Major  v.  Ficklln,  85  Va.  788,  8  S.  E. 
Bep.  716.  where  the  defendant  answered  the  plain- 
tSfTs  bill  under  oath,  and  denied  Its  allegations, 
AHd,  "This  answer  is  evidence,  and  is  sulBcient  to 
overturn  the  allegations  in  the  bill,  and  leaves  the 
plaintiff  without  proof,  while  the  defendant's  case  is 
established  by  his  answer."  See  also,  Moore  v.  Ull- 
man,  80  Va.  Sia 

Where 'the  allegations  of  a  bill  of  injunction  are 
denied  in  the  answer,  and  no  proof  of  them  Is  offered. 


the  bill  must  be  dismissed.    Sneed  v.  Smith,  1  Patt 

6  H.  46;  Wise  v.  Lamb,  0  Gratt  204. 

D.  On  Motion  to  Dissolve  Injunctions.— "As  a  general 
rule  an  injunction  ought  not  to  be  dissolved  till  all 
the  defendants  implicated  in  the  charges  made  by 
the  bill  have  answered,  but  there  are  well  established 
exceptions  to  this  rule.  1st.  The  plaintiff  must  have 
been  diligent  in  taking  the  necessary  steps  to  procure 
the  answers  of  all  the  defendants.  2d.  Answers  are 
required  only  of  those  defendants  upon  whom  rests 
the  gravamen  of  the  charges  In  the  bill,  and  lastly  no 
answer  need  be  filed  if  the  injunction  on  the  face  of 
the  bill  ought  not  to  have  been  awarded. "  Syllabus 
4,  by  the  court  in  Shonk  v.  Knight,  12  W.  Va.  668. 

Where  a  bill  sets  forth  a  contract  and  the  plaintiff's 
construction  thereof,  and  the  answer  admits  the 
contract  and  claims  under  It,  but  denies  the  correct- 
ness of  the  plaintiff's  construction,  this  is  not  such  a 
denial  as  per  ae,  entitles  the  respondent  to  a  dissolu- 
tion of  the  pending  injunction.  Hughes  v.  TInsley, 
80  Va.  250. 

I.  Qeneral  Rule.— In  Shonk  v.  Knight,  12  W.  Va.  688, 
there  was  a  motion,  on  bill  and  answer,  to  dissolve  an 
inj  unction.  Held,  "The  answers  fully,  fairly,  plainly, 
distinctly  and  positively  deny  the  allegation,  and 
therefore,  according  to  the  general  rule  laid  down 
by  this  court  in  Hayzlett  v.  McMillan.  U  W.  Va.  464. 
the  court  on  the  coming  in  of  such  answers,  ought  to 
have  dissolved  the  injunction,  if,  as  was  the  case,  the 
allegations  of  the  bill  were  unsupported  by  proof. 
It  is  true  there  are  various  exceptions  to  this  general 
rule,  as  where  the  plaintiff  would  lose  all  the  benefit 
which  would  otherwise  accrue  to  him  should  he 
finally  succeed  in  the  cause,  or  where  the  facts  dis- 
closed by  the  bill  and  answer  afford  strong  presump- 
tion that  the  plaintiff  will  establish  his  claim  for 
relief  on  the  parol  hearing,  and  it  appears  that  he 
would  suffer  great  and  immediate  injury  by  a  disso- 
lution of  the  injunction,  or  when  a  dissolution  of  the 
injunction  would  in  effect  amount  to  a  complete 
denial  of  the  relief  sought  by  the  bilL  In  these  and 
some  other  cases  it  would  be  proper  to  continue  the 
injtmction  till  the  hearing."  See  further.  North  v. 
Perrow,  4  Rand.  1;  Thornton  v.  Gordon,  2  Rob.  710; 
Hogan  V.  Duke,  20  Gratt  244;  Deloney  v.  Hutcheson, 
2  Rand.  188;  Moore  v.  Steelman,  80  Va.  840;  Thomas 
V.  Rowe  (Va.),  22  S.  E.  Rep.  157;  MoUey  v.  Frank,  87 
Va.  432, 18  S.  E.  Rep.  26;  Spencer  v.  Jones,  85  Va.  174, 

7  S.  E.  Rep.  180;  Muller  v.  Stone,  84  Va.  888,  6  S.  E. 
Rep.  223;  Va.  Code,  $  3281. 

a.  BxceptloiM  t».— Where  the  equity  of  a  bill  of 
injunction  is  not  denied,  but  a  new  equity  is  set  up 
by  the  answer,  to  repel  or  avoid  it,  such  answer, 
read  as  an  affidavit  on  a  motion  to  dissolve,  is  not 
sufficient,  of  itself,  to  support  the  motion.  Noyes 
V.  Vickers,  80  W.  Va.  30, 10  S.  E.  Rep.  420;  Kerr  v.  Hill. 
27  W.  Va.  607;  Atkinson  v.  Beckett,  36  W.  Va.  488, 15  S. 
E.  Rep.  170;  Hughes  v.  TInsley,  80  Va.  250. 

On  a  motion  to  dissolve  an  injunction,  made  with- 
out any  answer  by  the  defendant,  all  the  allegations 
of  the  bill  must  be  taken  as  true.  Peatross  v. 
M'Laughlin,  6  Gratt.  64. 

p.  In  Other  Causes.— The  answer  of  a  defendant  in 
equity,  is  competent  evidence  against  the  same 
defendant,  in  a  suit  at  law  against  him,  although 
the  plaintiff  at  law  was  not  a  party  to  the  suit  in 
equity.    Hunter  v.  Jones,  6  Rand.  541. 

In  a  suit  against  parties  claiming  under  C,  plaintiffs 
rely  on  statements  in  the  answer  of  C  in  another  case. 
The  parties  claiming  under  C  are  not  estopped  by 
these  statements;  but  they  have  only  the  effect  of 
admissions  or  declarations,  not  made  in  the  plead- 
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\nss  in  the  cause,  and  their  weight  is  to  be  ascer- 
tained by  the  circumstances  connected  with  them. 
However,  C,  under  whom  defendant  claims,  havinff 
stated  in  her  answer  in  another  case,  that  a  certain 
arrangement  was  made  by  the  consent  of  the  parties 
interested,  the  defendant  must  be  bound  by  this 
admission,  unless  he  can  clearly  establish  that  it  was 
made  under  a  mistake.    Tabb  v.  Cabell,  17  Oratt.  100. 

In  Ellzey  v.  Lane,  4  Munf.  00,  it  was  held  that  a 
complainant  in  his  subsequent  defense  was  not  au- 
thorized to  use  as  evidence  his  answer  to  a  prior  bill 
of  review  which  had  been  dismissed  on  the  ground 
that  it  ought  not  to  have  been  allowed,  the  decree 
not  being  final. 

P.  AffaliMt  Co-Defendant.— It  is  a  well  established 
rule  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant.  This  rule  is  based  on  the 
common  sense  reason  that  the  defendant  against 
whom  the  answer  is  proposed  to  be  used  as  evidence 
would  not  have  the  benefit  of  a  cross-examination, 
which  is  the  main  safeguard  of  truth.  Dade  v.  Madi- 
son, 5  lieigh  401 ;  Hoomes  v.  Smock,  1  Wash.  880;  Pet- 
tit  V.  Jennings,  2  Bob.  081;  8  Va.  Law  Reg.  51;  4  Va. 
Law  Reg.  682. 

In  Fisher  v.  White,  04  Va.  242,  20  S.  E.  Rep.  678,  it  is 
said:  "No  rule  is  better  settled  than  that  the  answer 
of  one  defendant  cannot  be  read  as  evidence  by  the 
plaintiff  against  another  defendant  where  there  is 
no  joint  interest,  privity,  fraud,  collusion,  or  com- 
bination between  the  co-defendants.  Dade  v.  Madi- 
son, 5  Leigh  401,  1  Dan.  Ch.  Pr.  841  (5th  Ed.);  1 
Oreenleaf*s  Ev.,  sec.  170."  See  also,  WytheviUe, 
etc.,  Ca  V.  Frick  Co..  00  Va.  141,  80  S.  E.  Rep.  401; 
Gilmer  v.  Baker,  84  W.  Va.  72. 

a.  For  Co-Defondmit,— In  regard  to  whether  the 
answer  of  one  defendant  is  available  as  evidence  in 
favor  of  co-defendant,  there  seems  to  be  some  conflict 
among  the  authorities.  Prof.  Minor  in  his  able  treats 
Ise  of  equity  practice  (4  Min.  Inst.  [3d  Ed.]  1488).  says 
that  an  answer  is  not,  in  general,  available  for  a  co- 
defendant  and  he  mentions  no  exceptions  to  the 
rule.  Mr.  Barton,  however,  in  his  authoritative  work 
on  Chancery  Practice  (Barton's  C!h.  Pr.  [2d  Ed.]  435), 
declares  that  under  certain  circumstances  the  an- 
swer of  one  defendant  does  enure  to  the  benefit  of 
his  co-defendant 

The  former  of  these  text  writers  relies  upon  the 
case  of  Hoomes  v.  Smock,  l  Wash.  802,  for  his  conclu- 
sion, while  the  latter  bases  his  argument  upon  the 
decision  in  Dade  v.  Madison,  5  Leigh  401;  Pettit  v. 
Jennings,  2  Rob.  007;  Cartlgne  v.  Raymond,  4  Leigh 
570. 

It  would,  perhaps,  be  too  presumptuous  to  under- 
take to  dogmatically  declare  either  the  one  or  the 
other  of  such  eminent  writers  in  the  wrong,  though 
Mr.  Barton's  view  seems  the  more  consonant  with 
sound  principle,  and  is  sustained  in  Ashby  v.  Bell.  80 
Va.  810,  in  Terry  v.  Fontaine,  88  Va.  458,  2  S.  E.  Rep. 
748;  and  in  Johnston  v.  Zane,  11  Oratt  506;  Frank  v. 
Lllienf eld,  83  Oratt  880. 

H.  Hearing  on  Bill  and  Answer.— When  a  suit  in 
equity  is  heard  upon  bill  and  answer,  the  answer  is 
taken  to  be  true  in  all  its  allegations  whether  re- 
sponsive to  the  bill  or  not,  unless  the  plaintiff  files*  a 
replication  thereto.  The  reason  for  this  rule  is  that 
such  failure  on  the  part  of  the  plaintiff  to  put  in  issue 
the  facts  alleged  in  the  answer  would  preclude  the 
defendant  from  proving  them.  Jones  v.  Mason,  5 
Rand.  577,  10  Am.  Dec.  701;  Kennedy  v.  Baylor,  l 
Wa.sh.  102;  Pickett  v.  Chilton,  5  Munf.  407;  Findlay 
V.  Smith,  0 Munf.  142. 8  Am.  Dec.  738;  Blanton  v.  Brack- 
et t  5  Call  232:  Copeland  v.  McCue,  5  W.   Va.  204; 


Cleggett  V.  Kittle.  0  W.  Va.  452;  Bleme  v.  Ray.  r  W 
Va.  571. 10  S.  E.  Rep.  804;  Snyder  ▼.  Martla.  I7  W  Vs. 
270;  Martin  v.  ReUehan,  8  W.  Va.  480:  Sanaden  t 
James,  85  Va.  080,  0  S.  E.  Rep.  147;  Ingles  r.  Stnai 
01  Va.  200.  21  S.  E.  Rep.  400;  Bryant  v.  Groves  C  V 
Va.  10,  24  S.  E.  Rep.  005:  Cocke  v.  Minor,  SGniLai: 
Hartman  v.  Evans.  88  W.  Va.  000.  18  &  E. 
Jones  V.  Degge,  84  Va.  085,  5  S.  E.  Bep.  799. 

When  a  case  in  equity  comes  on  to  be  beard  ipn.| 
the  bill,  the  answers  and  exhibits,  withofat  repbo- 
tion  to  the  answers,  the  allegations  of  fact  and  it- 1 
nials  of  the  answers,  must  be  admitted  to  be  tnc 
If  the  answer  clearly  and  unequivocally  denr  tbmt 
allegations  in  the  bill,  upon  which  aicme  it  can  b( 
sustained,  or  If  the  answer  set  np    snfBcicnt  sev* 
matter  in  avoidance  of  those  allegations.  In  dtfeer 
case  the  bill  should  be  dismissed.    But  the  facu 
constituting'  the  equity  should  be  plainly  denied  tr 
clearly  avoided.    There  should  be  no  fact  a^i»rtr*< 
by  the  answer  inconsistent  with  defendant's  denlSL 
no  equivocal  denial,  no  doubtful  avoldanoe.    Ii 
this  case  the  denials  and  allegations  of  the  answers 
though  there  was  no  replication  to  them,  were  ^tU 
not  sufficient  to  defeat  the  plaintifr*s  claim.  Codu 
V.  Minor,  25  Gratt  240. 

I.  In  Special  Instsnoes. 

I.  Evidence    Overthrowing    Annwer. — ^In    Jones  r 

Abraham,  75  Va.  400,  where  the  answer  did  notpeo- 
f ess  to  be  on  the  defendant's  own  knowledge,  it  was 
held  to  be  overcome  by  strong  circomstantial  er.> 
dence  alone. 

An  answer  supported  by  a  commissioner's  lepon. 
and  acknowledgments  by  the  plaintiff,  will  aocte 
set  aside  by  evidence  of  loose  conversations  betvees 
the  parties,  and  conjectures  of  witnesses.  Bam 
V.  Magee,  8  Call  502. 

If  an  answer  is  not  contradicted  by  the  reqmsle 
evidence,  two  witnesses  or  one  witness  and  corrok- 
orating  circumstances,  no  issue  should  be  dlrecOBl 
but  the  bill  must  be  dismissed.  Carter  v.  carter.  K 
Va.  024;  Beverley  v.  Walden,  20  Gratt  147;  Prmr  t. 
Adams,  1  Call  882. 

a.  Without  Personal  Knowledgo.— in  Tabb  v.  Catea 
17  Gratt  100,  it  was  held  that  thoog-h  there  is  no  rep- 
lication to  an  answer,  yet  the  averment  of  a  tect  c€ 
which  the  defendant  could  have  had  no  pemKu 
knowledge,  will  not  be  held  conclusive  of  it  ane  t^ 
testimony  of  one  witness  for  the  plaintiLif  vlQ  V 
sufficient  to  disprove  such  averment 

The  answer  of  a  defendant  which  does  not  ivolen 
to  be  on  his  own  knowledge,  can  only  be  treated  ai  a 
plea  of  denial,  and  not  as  evidence  in  his  betoi. 
See  Jones  v.  Abraham,  75  Va.  400:  Klncheloe  ▼• 
Kincheloe,  11  Leigh  808. 

3.  In  a  Proceedlni:  DeyUaylC  Vol  Noo.— Unies.  n 
such  a  proceeding,  the  bill  specially  calls  for  a  i^ 
covery  from  the  defendant  and  unless  the  fu9 
answered  be  within  his  special  knowledge,  hisaasver 
is  not  evidence  in  his  favor  even  thoog^h  re^iwcs^ 
Kincheloe  v.  Kincheloe.  11  Xjeigh  908:  Ooalter  x. 
Bryan,  1  Gratt  40;  Malone  v.  Hobbs.  I  Rob.  SMl 

4.  Identifying  Land.— Where  the  answer  aa£  a-l 

hibits,  in  a  suit  for  partition,  identifyine  the  laaf 
held  by  the  defendant  with  the  land  claimed  Iff  ite 
plaintiff  in  his  bill,  there  is  no  nee<l  for  rctnf  ai| 
that  point  Davis  v.  Tebbs.  81  Va.  OOa 

5.  Contradicted  on  Material  Potnta.- 

swer  is  disproved  in  several  material  points. 
contradiction  deprives  it  of  the  weight  wliSci»| 
allowed  to  answers  by  the  rules  of  eQiiit3rpracdce> 
Countz  V.  Geiger,  1  Call  101. 
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6.  Discretion  off  Court  as  to  Weight.— me  court  may 
teUcTe  part  of  an  answer  and  disbelieve  another 
part,  thouffta  all  of  it  be  responsive  to  tbe  bill. 
ICayo  ▼.  Carrinffton,  19  Gratt  74. 

7.  Answer  Taken  as  a  Whole.— In  Morrison  v.  Grubb, 
23  Gratt  842,  tbe  respondent  in  bis  answer  not  only 
denied  tbe  allegations  in  the  bill,  but  made  further 
statements.  Held,  that  the  whole  answer  must  be 
taken  together.  See  also.  Clinch  R.  M.  Co.  v.  Harri- 
son, 91  Va.  ISO,  21  S.  E.  Rep.  660:  Barton's  Ch.  Pr. 
(2d  Ed.)  422.    See  tupra,  "Conclusiveness." 

8.  To  Blllsoff  Discovery.— "Where  a  cause  is  retained 
which  is  brought  into  equity  on  the  sole  ffround  of 
discovery,  and  of  which  Jurisdiction  is  acquired  on 
that  ffround  alone,  the  plaintiff  must  be  content  to 
have  it  disposed  of  in  accordance  with  the  estab- 
lished practice  of  the  equity  forum:  that  is  to  say, 
in  accordance  with  the  rule  which  does  not  permit 
the  answer  in  such  a  case  to  be  overturned  by  extrin- 
sic evidence,  since  to  falsify  the  allesration  of  a 
necessity  for  a  discovery  would  defeat  the  Jurisdic- 
tion of  the  court  whose  aid  the  plaintiff  has  invoked. 
2  Tucker's  Comm.  506."  This  was  the  opinion  in 
Thompson  v.  Clark,  81  Va.  427,  foUowinir  the  impor- 
tant case  of  Fant  v.  Miller,  17  Gratt  187,  which  over- 
ruled the  doctrine  of  Lyons  v.  Miller,  0  Gratt  427. 
See  further.  Chapman  v.  Turner,  1  Call  280:  Smith  v. 
Smith,  92  Va.  6B6,  24  S.  E.  Rep.  280.  Where,  however, 
the  discovery  sought  by  a  technical  bill  of  discovery, 
is  required  to  be  used  in  a  trial  at  law,  the  general 
rule  does  not  apply,  since  the  plaintiff  has  his  elec- 
tion to  use  the  answer  or  not  Thornton  v.  Gordon, 
2  Rob.  725;  Powell  v.  Manson.  22  Gratt  190:  Jones  v. 
Cnnninffham,  7  W.  Va.  707. 

9.  Bvaslve  Answer.— In  Wilkins  v.  Woodfln.  5  Munf. 
184,  an  evasive  answer  has  held  to  be  outweighed  by 
the  testimony  of  one  witness  and  corroboratiuff 
circumstances. 

10.  In   Regard  to  Commissioner's   Report.— Where 

bin  to  enjoin  sale  under  trust  deed  alleges  that  a 
certain  debt  was  embraced  in  the  trust  deed,  and  the 
answer  denies  the  alleffatlon,  thouirh  the  answer  on 
oath  is  waived,  and  the  master's  report  sustains  the 
denial  and  is  supported  by  the  plaintiff's  admissions 
elsewhere,  the  report  should  be  confirmed.  Adkins 
V.  Edwards.  88  Va.  800,  2  S.  E.  Rep.  485. 

It  is  settled  doctrine  that  when  an  account  is 
ordered  of  a  fiduciary's  transactions,  if  additional 
objections  to  settled  ^rpar^^  accouDts  are  discovered, 
the  plaintiff  may  present  the  matter  before  the  com- 
missioner, with  proper  specifications  in  writiufir,  and 
tbe  defendant  may  meet  it  by  aflldavit  which  has 
the  same  weiffht  as  an  answer  in  chancery.  Davis 
V.  Morriss,  76  Va.  84;  Corbin  v.  Mills,  19  Gratt  465; 
Chapman  v.  Shepherd,  24  Gratt  877;  Shuffart  v. 
Thompson,  10  LieUrh  484. 

IX.  IN  LIBU  OP  CROSS-BILL. 

A.  When  Allowed.— Where  the  transaction  between 
the  parties  are  numerous  and  cognate,  and  have  not 
all  been  embraced  in  the  bill,  but  are  set  up  in  the 
answer,  the  latter  may  be  treated  as  a  cross-bill  and 
put  them  in  issue,  and  relief  in  respect  thereto  may 
be  granted  by  the  court  so  as  to  avoid  multiplicity  of 
sniu.  Mettert  v.  Hagan,  18  Gratt  281;  Cralle  v. 
Cralle,  79  Va.  182;  Kendrick  v.  Whitney,  28  Gratt 
640,  and  fwte;  Kyle  v.  Kyle,  1  Gratt  526;  Gregg  v. 
Sloan.  78  Va.  502;  Tate  v.  Vance.  27  Gratt  571:  Spoor 
V.  Tllson,  97  Va.  279.  33  S.  E.  Rep.  609;  Way  land  v. 
Crank,  79  Va.  602:  Adkins  v.  Edwards,  88  Va.  300,  2  S. 
£.  Rep.  435. 


B.  When  Not  Allowed. -In  Scott  v,  Rowland,  82  Va. 
484,  it  was  held  that  where  proper  relief  is  attainable 
on  bill  and  answer,  the  answer  should  not  be  treated 
as  a  cross-bill. 

C.  In  West  Virginia.— "The  defendant  in  a  suit  in 
equity  may,  in  his  answer,  allege  any  new  mat- 
ter constituting  a  claim  for  affirmative  relief 
in  such  suit  against  the  plaintiff  or  any  defend- 
ant therein,  in  the  same  manner  and  with  like 
effect  as  if  the  same  had  been  alleged  in  a  cross- 
bill filed  by  him  therein:  and  .in  such  case,  if 
the  plaintiff  or  defendant  against  whom  such  relief 
is  claimed,  desire  to  controvert  the  relief  praj'ed  for 
in  the  answer,  he  shall  file  a  special  reply  in  writing, 
denying  such  allegations  of  the  said  answer  as  he 
does  not  admit  to  be  true,  and  stating  any  facts 
cQUsUtuting  a  defence  thereto.  But  in  case  a  defend- 
ant allege  new  matter  in  his  answer  upon  which  he 
relies  for  and  prays  affirmative  relief,  such  defend- 
ant shall  not  file  a  cross-bill  in  the  same  cause  except 
upon  condition  of  striking  from  his  answer,  all  such 
matter  and  prayer  for  affirmative  relief  as  are  con- 
tained in  such  cross-bill."  W.  Va.  Code.  ch.  125,  $  35. 
For  applications  of  this  statute  see  the  following 
cases:  Pazton  v.  Pazton,  88  W.  Va.  616,  18  S.  E.  Rep. 
766;  Goff  v.  Price.  42  W.  Va.  884,  26  S.  E.  Rep.  287;  N.  & 
W.  R.  Co.  V.  McGarry,  42  W.  Va.  895,  26  S.  E.  Rep.  297; 
Kilbreth  v.  Roots,  88  W.  Va.  600,  11  S.  E.  Rep.  21; 
Enoch  V.  Mining  &P.  Co.,  28  W.  Va.  814;  Cunningham 
V.  Hedrick.  28  W.  Va.  579. 

A  similar  statute,  to  the  one  above  quoted,  was 
construed  in  the  following  cases:  Armstrong  v.  Wil- 
son, 19  W.  Va.  106:  Middleton  v.  Selby,  19  W.  Va.  168; 
Alleman  v.  Kight  19  W.  Va.  201;  Rust  v.  Rust  17  W. 
Va.  901;  W.  Va,  O.  &  O.  L.  Co.  v.  Vinal,  14  W.  Va.  688; 
Hickman  v.  Pain^r,  11 W.  Va.  886;  Moore  v.  Wheeler, 
10  W.  Va.  85:  Tompkins  v.  Stephens,  10  W.  Va.  156: 
Vanbibber  v.  Beime,  6  W.  Va.  168. 

In  construing  the  above  statute  the  court  in  Moore 
V.  Wheeler,  10  W.  Va.  42,  said:  "An  answer  alleging 
new  matter  constituting  a  claim  to  affirmative  relief 
in  the  suit,  in  the  purview  and  meaning  of  the  sec- 
tion under  consideration,  was  intended  simply  to  be 
allowed  in  lieu  of  a  cross-bill  in  the  cause  as  to  such 
new  matter,  and  not  to  make  any  other  change  In 
the  practice  as  to  pleadings  in  courts  of  equity. 
Vanbibber  v.  Beime,  et  alt.,  6  W.  Va.  R.  168."  See 
further,  Armstrong  v.  Wilson,  19  W.  Va.  114;  Middle- 
ton  V.  Selby,  19  W.  Va.  177. 

An  answer  seeking  affirmative  relief  foreign  to 
the  original  bill  was  held  bad  on  demurrer  in  Rust 
V.  Rust  17  W.  Va.  904;  McMullen  v.  Eagan.  21  W.  Va. 
247. 

"Before  sections  86  and  86of  chapter  125  of  the  Code 
were  passed,  while  It  was  proper  and  in  accordance 
with  tbe  strict  rules  of  pleading  when  a  bill  to  en- 
force a  vendor's  lien  on  real  estate  was  filed,  if  the 
defendant  wished  to  rescind  the  contract  because 
the  defendant  was  of  unsound  mind  when  it  was 
made,  or  it  was  procured  by  fraud,  to  file  a  cross- 
bill  for  that  purpose;  yet  where  the  record  showed 
that  the  relief  could  as  well  be  given  upon  the  bill 
and  answer  and  proofs  taken,  as  if  a  cross-bill  were 
filed,  the  filing  was  dispensed  with,  as  in  such  case  it 
would  be  a  mere  formality  to  require  it"  Per  Curiam, 
in  Cunningham  v.  Hedrick,  28  W.  Va.  579. 

X.  IS5UB  OUT  OP  CHANCERY. 

A.  Discretion  off  Court  in  Regard  to.— While   it  is 

true  that  directing  an  issue  to  be  tried  by  a  Jury  is  a 

matter    of    discretion  in   a  court  of  equity,   it   is 

equally  true  that  such  discretion  must  be  exercised 
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upon  sound  principle  of  reason  and  justice.  Amis- 
take  in  its  exercise  is  a  just  flrround  of  appeal;  and 
the  appellate  court  must  Judsre  whether  such  dis- 
cretion has  been  soundly  exercised  In  a  sriyen  case. 
Wise  y.  Lamb,  0  Gratt.  294;  Stannard  y.  Orayes,  2 
Call  869;  Reed  y.  Cline's  Heirs,  9  Gratt  136;  Beyerley 
y.  Walden,  20  Gratt  147;  Robinson  y.  Allen,  85  Va. 
721,  8  S.  £.  Rep.  88S. 

B.  When  Erroneously  Awarded.— It  is  well  settled, 
that  in  no  case  ouffht  an  issue  to  be  ordered  to 
enable  a  party  to  obtain  evidence  to  make  out  his 
case;  that,  when*  the  allegations  of  the  bill  are 
positlyely  denied  by  the  answer,  and  the  plaintiff 
has  failed  to  furnish  two  witnesses,  or  one  witness 
and  strong-  corroborating  circumstances,  in  support 
of  the  bill,  it  is  error  in  the  chancellor  to  order  an 
issue;  that  no  issue  should  be  ordered  until  the 
plaintiff  has  thrown  the  burden  of  the  proof  on  the 
defendant;  that,  until  the  onus  is  shifted,  and 
the  case  rendered  doubtful,  by  the  conflictinsr  evi- 
dence of  the  opposing  parties,  the  defendant  cannot 
be  deprived  by  an  order  for  an  issue,  of  his  right  to 
a  decision  by  the  court  on  the  case,  as  made  by  the 
pleadings  and  proofs.  Smith's  Adm*r  y.  Betty,  11 
Gratt  752;  Pryor  y.  Adams.  1  Call  882;  Wise  y. 
Lamb,  9  Gratt  294;  Grigsby  y.  Weaver,  5  Leiffh 
197;  Beverley  v.  Walden,  20  Gratt  147. 

And  it  is  held  in  Jones  v.  Christian,  86  Va.  1017,  11  S. 
£.  Rep.  984,  that  even  thou^rh  an  answer  under  oath 
be  waived,  yet  when  the  case  made  by  the  bill  is  not 
sustained  by  proof,  an  issue  out  of  chancery  should 
not  be  awarded. 

C.  Evidence.— The  rule  of  evidence  is  the  same  on 
the  trial  of  an  issue  out  of  chancery  as  on  the  hear- 
ing in  the  chancery  court;  and  such  alleg-ations  in 
the  answer  as  are  responsive  to  the  bill  are  con- 
clusive unless  contradicted  by  two  witnesses  <^-  one 
witness  and  corroborating  circumstances.  Powell 
V.  Manson,  22  Gratt  190. 

In  West  Virginia,  however,  this  rule  does  not 
apply,  havlnff  been  changed  by  statute,  for  which, 
see  Tompkins  v.  Stephens,  10  W.  Va.  168;  Barton's 
Ch.  Pr.  (2d  Ed.)  481. 

D.  Instractlons.— On  the  trial  of  an  issue,  an  in- 
struction that  the  jury  shall  weiffh  the  defendant's 
answer  Instead  of  merely  the  parts  responsive  to 
the  bill,  though  rather  broad.  Is  not  error  for  which 
the  verdict  will  be  set  aside.  Snoufler  v.  Hans- 
brouffh,  79  Va.  166;  Bank  v.  WaddiU,  27  Gratt  451. 

XI.  SPECIAL  DEFENSES  BY  ANSWER. 

A.  Usury.— The  defense  of  usury  may  be  set  up  by 
answer,  and  though  the  averments  In.  such  answer 
be  very  informal,  yet  If,  taken  In  connection  with 
the  charge  in  the  bill,  they  make  the  defense  of  usury 
in  substance,  the  answer  is  ffood.  Kelley  v.  Lewis, 
4  W.  Va.  466;  Smith  v.  Nicholas,  8  Leiffh  880;  Cren- 
shaw v.  Clark,  5  Leiffh  69. 

B.  Innocent  Purchaser.- In  Donnell  v.  King.  7  Lelffh 
898.  it  was  held  that  a  purchaser  for  valuable  con- 
sideration without  notice  miffht  set  up  such  fact  as 
a  defence  by  way  of  answer  as  well  as  by  plea. 

In  Tompkins  v.  Mitchell,  2  Rand.  480,  the  court 
states  the  rule  to  be,  "That  he  who  claims  protection 
as  a  purchaser  without  notice,  must  deny  notice  by 
answer,  though  It  be  not  charged  in  the  bill.*'  See 
also,  Downman  v.  Rust  6  Rand.  501 :  Rorer  Iron  Co.  v. 
Trout  88  Va.  420,  2  S.  £.  Rep.  718.  In  the  last  case  It 
is  held  that  such  an  answer  must  contain  the  follow- 
ing averments:  (1)  That  they  are  purchasers  for 
valuable  consideration  actually  paid ;  (2)  That  they 
have  received  or  are  best  entitled  to  receive  convey- 


ance; (3)  That  their  grantor  was  in  po8Bes§teo( 
the  property  at  the  time;  (4)  That  these  facts ka^ 
pened  before  notice  of  the  adverse  clainL 

Where  a  bill  is  filed  to  set  aside  a  conveyance  W 
husband  to  wife,  on  the  ground  that  it  la  voiuiian. 
if  the  wife  in  her  answer  set  up  a  contract  foiaM 
on  valuable  consideration,  she  most  estahliak  sack 
contract  by  leiral  and  proper  evidence.  fXkm  t 
Maynard,  2  Leiffh  49;  W.  &  M.  Colleffe  v.  Povel  It 
Gratt  872;  Campbell  v.  Bowles,  30  Gratt  60:  Butnl 
Ch.  Pr.(2d  Ed.)  428;  Flynn  v.  Jackson.  98  Va.  ML  S 
S.  £.  Rep.  1. 

C.  5tatate  of  Pmuds.— *'When  an  answer  a4tf> 
an  ag'reement  for  the  sale  or  purchase  oflaBdii> 
leged  in  the  bill,  though  it  be  but  a  parol  acrecaos. 
the  defendant  must  plead  the  statute  of  fnadiaal 
perjuries,  or  the  answer  must  claim  the  beeefilol 
this  statute;  otherwise  he  is  taken  to  have  adaiCBi 
an  agreement  which  is  either  vood  under  Uie  sta;^ 
ute,  or  otherwise  binding  on  him.  The  effect  itifet 
same  under  our  rules  of  pleadinc  whentkeaiie^ 
ment,  though  parol,  is  positively  and  deHnltdr  ai^ 
leffed  in  the  bill,  and  he  fails  in  hU  answer  to doi 
it  thouffh  he  does  not  admit  it  The  admiaiaa  li 
the  answer,  which  produces  this  effect  is  an  aAato^ 
sion  of  the  fact  that  the  contract  alleged  la  Hielia 
was  made;  and  the  effect  of  such  admission  vQl  ast 
be  changed  by  a  denial  of  the  Justice  of  eahtdssg 
such  contract  specifically,  or  by  alleeatlon  of  otter 
facts,  which,  if  true,  would  render  It  Improper  ta 
enforce  such  contract"  Per  Curiam,  in  Fleaav 
v.  Holt  12  W.  Va.  144  (^/foM,  8,9,  10). 

D.  In  Proceedings  a^nat  Qmm/hag  Traaaacilini-^ 
both  Virginia  and  West  Virflrinia  there  are  staaaa 
providinff  that  any  person,  who  shall  lose  to  aootter 
a  certain  amount  within  a  certain  time,  mar  ika 
bill  affainst  the  winner,  who  shall  answer  the  aae, 
and  upon  discovery  and  repayment  of  the  aiMeror 
property  so  won  or  Its  value,  the  winner  sbiH  Ik 
discharffed  from  any  forfeiture  or  pnnHHtiaaa 
which  he  may  have  incurred  for  winning  the  laae. 
Va.  Code,  %i  2887,  2838;  W.  Va.  Code.  ch.  97.  Kt& 

B.  To  BUI  for  Dfvoroe.— A  divorce  suit  Is  caodQCteA 
as  other  suits  in  equity,  except  that  the  bill  caiaot 
be  taken  for  confessed,  and  whether  the  defcniaA 
answers  or  not  the  cause  is  heard  independeatJy  ef 
the  admissions  of  either  party.  Va.  Code,  f  2W:  V. 
Va.  Code,  ch.  64, 1 8.  See  Bailey  v.  Bailey,  a  Oraa. 
48;  Latham  v.  Latham,  80  Gratt  307;  ThrockBonoi 
v.  Throckmorton,  86  Va.  769,  11  S.  E.  Repi  289:  CnSt 
V.  Cralle,  79  Va.  182;  Hampton  v.  Hampton.  K  Va. 
148,  12  S.  £.  Rep.  840. 

In  Harris  v.  Harris,  81  Gratt  19,  It  was  held  that 
the  answer  to  a  divorce  bill,  exclndinf  admiadoBL 
Is  entitled  to  the  same  weight  as  evidence  aslaaar 
other  suit  in  chancery. 

XII.  IN  SPEaAL  INSTANCES. 

A.  Infants.— In  the  case  of  Bank  v.  Pattoo.  1  Bok 
585,  Baldwin.  J.,  deliverincr  the  opinion  of  the  ooart 
said :  "No  rule  is  better  settled  than  that  an  aasvcr 
of  an  infant  by  iiruardian  cannot  be  read  asainst  ^ 
at  all  for  any  purpose.  2  Madd.  Ch.  Pract  258:  JOsL 
814,  815;  1  Stark.  Ev.  Pt  H.  p.  278."  See  also.  AkBif 
der  V.  Davis,  42  W.  Va.  465.  26  S.  B.  Repc  S91. 

"The  thirty-«izth  section  of  chapter  one  haadnl 
and  twenty-flve  of  the  Code,  so  far  as  it  reUte»  9 
taklnff  material  allegations  of  a  bill  or  material 
alleg'atlons  of  new  matter  in  an  answer  coBsdtuM 
a  claim  for  aflirmative  relief  not  controverted  Iff  4 
reply,  as  true,  should  be  applied  strictly,  if  at  ail.  • 
the  answer  of  Infants  by  guardians  ad  ttltm."  Tka 
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constmction  of  the  statnte  was  made  in  Laidley  v. 
Kline,  8  W.  Va.  232. 

Before  there  can  be  a  decree  for  the  sale  of  an 
infant's  land,  there  must  he  an  answer  filed  by  his 
ffoardlan  ad  litem,  Ewinff  v.  Ferguson.  88  Gratt  M8: 
Hays  T.  Camden,  88  W.  Va.  100, 18  S.  £.  Rep.  461.  Bnt 
where  it  appears  from  the  record  that  the  infant 
defendants  appeared  and  answered  by  their  guard- 
ian ad  Utem,  and  that  there  was  a  general  replication 
thereto,  it  will  be  presumed  in  the  court  of  appeals 
that  the  answer  was  regularly  filed,  though  the 
answer  itself  is  not  found  amonf  the  papers  in  the 
record.    Smith  y.  Henkel,  81  Va.  524. 

B.  Married  Women.— In  a  suit  against  a  married 
woman  where  her  husband  was  made  a  party  for 
conformity,  they  each  file  separate  answers.  S^ld, 
that  the  answer  of  the  husband  cannot  be  used  as 
evidence  for  the  wife,  though  that  filed  by  the  latter 
can.  so  far  as  responsive  to  the  bill.  Frank  v.  Lilien- 
feld,  SS  Gratt  877. 

Formerly  a  married  woman  answered  by  her  hus- 
band or  next  friend.  4  Biln.  Inst.  (8d  Ed.)  1432.  But 
by  Acts  l8(Nhl900,  p.  151,  she  is  probably  allowed  to 
answer  inhero^ni  name;  the  statute  providing  as 
follows:  "A  married  women  may  contract  and  be 
contracted  with,  sue  and  be  sued,  in  the  same  man- 
ner as  if  she  were  unmarried.** 

C.  Trustees.— Upon  a  bill  against  a  trustee  and  cestui 
Que  truet  in  a  deed,  the  trustee  answers  and  puts  the 
allegations  of  the  bill  in  issue,  but  the  .bill  is  taken 
for  confessed  as  to  the  cestui  que  trust.  The  answer  of 
the  trustee  protects  the  cestui  que  trust,  and  the  plain- 
tiff mnst  prove  his  case  as  to  both.  Johnston  v.  Zane, 
II  Gratt.  5S2. 

D.  Asaiffiiors.— Under  some  circumstances,  the  an- 
swer of  the  assignor  of  a  claim  is  held  to  be  competent 
evidence  against  his  volunteer  assignee,  in  a  contro- 
versy between  said  assignee  and  third  persons.  Grif- 
fin V.  Macaulay,  7  Gratt.  476. 

B.  Co-Trustees.— On  a  bill  filed  against  two  trustees 
charffinir  notice  to  one,  the  trustee  charged  with 
notice  filed  no  answer  to  the  bill,  though  his  co-trus- 
tee did,  denying  the  allegations  of  the  bill.  The 
effect  of  this  answer  was  merely  to  present  an  issue 
and  tlirow  the  burden  of  proof  on  the  complainant. 
It  could  have  no  further  weight.  Chapman  v.  Chap- 
man, 91  Va.  807,  21  S.  £.  Rep.  813. 

P.  l^ttoatlcs.— In  Calloway  v.  Dinsmore,  88  Va.  800, 
2  S.  £.  Rep.  517.  it  was  held  that  the  answer  of  the 
committee  of  a  lunatic,  does  not  relieve  the  court  of 
tbe  necessity  of  taking  an  account  of  liens  in  a  cred- 
itor's suit. 

O.  Stockholders  of  a  Corporation.— Where  a  suit  is 
tyrouflrht  against  a  corporation,  a  purchaser  of  its 
stoclc  cannot  answer  the  plaintiff's  bill,  unless  the 
corporation  refuses  to  defend.  Park  v.  Petroleum 
Go.,  26W.  Va.  108. 

XIU.     WHEN    TREATED     A5     PETITION    FOR  RE- 
HEARING. 

In  Staples  v.  Staples,  85  Va.  76,  7  S.  E.  Rep.  100,  the 
answer  of  a  personal  representative  to  a  creditor's 
petition  asserting  a  Judgment,  may  be  treated  as  a 
petition  for  a  rehearing. 

XIV.  AIDING  DEFECTIVE  BILLS. 

Xn  answer  may  be  used  to  aid  a  defective  bill  and 
malice  a  case,  though  on  its  face  the  bill  does  not 
state  such  facts  as  would  give  courts  of  equity 
jnrlsdiction.  Salamone  v.  Keiley,  80  Va.  86;  Green 
V.  Massie,  21  Gratt.  866;  Ambler  v.  Warwick,  1  Leigh 
195. 


XV.  AMENDMENTS  OF. 

A.  General  Rule.— The  courts  are  very  reluctant  to- 
allow  amendments  to  be  made  to  an  answer,  unless 
they  be  clearly  upon  immaterial  points,  and  the 
entire  matters  rests  in  the  sound  discretion  of  the 
court  4  Min.  Inst  (3d  Ed)  1442, 1448;  Barton's  Ch.  Pr. 
(2d  Ed.)  444;  Elder  v.  Harris,  76  Va.  187:  Foutty  v. 
Poar,  85  W.  Va.  70,  12  S.  E.  Rep.  1006;  McKay  v. 
McKay,  88  W.  Va.  786,  11  S.  £.  Rep.  218;  Liggon 
V.  Smith,  4  H.  &  M.  407;  Matthews  v.  Dunbar,  8  W. 
Va.  188;  Radclifiv.  Corrothers,  88  W.  Va.  682,  11  S. 
E.  Rep.  228. 

I.  Qualifications. —Where  it  is  evident  that  an 
answer  was  filed  under  a  mistake  of  fact,  the 
general  rule  is  relaxed  and  the  respondent  allowed 
to  amend  his  answer.  Liggon  v.  Smith,  4  H.  & 
M.  406;  4  Min.  Inst  (8d  Ed.)  1448;  Barton's  Ch.  Pr.  (2d 
Ed.)  445. 

In  White  V.  Turner,  2  Gratt  503,  a  defendant  was 
allowed  to  amend  his  answer  for  the  purpose  of 
setting  up  the  statute  of  limitations  in  bar  of  the 
plaintiff's  claim. 

It  is  also  held  that  an  amended  answer  may  be 
allowed  to  explain  equivocal  expressions  in  the  first 
answer.    Tracewell  v.  Boggs,  14  W.  Va.  254. 

In  Jackson  v.  Cnitright  5  Munf.  808,  it  was  held  that 
even  a  mistake  as  to  a  matter  of  law  was  ground  for 
the  amendment  of  an  answer.  '  ' 

XVI.  WITHDRAWAL  AND  DEMURRER. 

The  court  may,  at  its  discretion,  allow  a  defendant 
to  withdraw  his  answer,  and  demurrer  to  the  bill,  if 
he  has  not  been  guilty  of  unreasonable  delay  In 
making  the  motion  to  do  so.  Welslger  v.  Richmond, 
etc.,  Co.,  00  Va.  705,  20  S.  E.  Rep.  861. 
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June  Term,  1876,  WytheviUe. 

Wills— Bequests— Construction.— I  by  her  will  gives  to 
her  niece  B  for  her  life,  the  interest  on  a  debt  due 
I,. of  £50a  She  then  says:  After  the  death  of  B,  I 
gave  the  said  sum  of  m.oney  to  L,  in  trust  for  (D, 
daughter  of  £;  and  I  request  that  it  be  invested  in 
bank-stock,  and  applied  by  L  for  the  benefit  of  C, 
as  he  shall  think  proper.  Item:  In  case  the  said 
C  shall  die  under  the  age  of  twenty-one  years,  or 
marries.  I  direct  that  the  stock  before  given  to  Li 
for  her  benefit  be  vested  in  him  in  trust  for  £  her 
mother,  and  M,  my  great-nieces,  to  be  advanced  to 
them  in  equal  portions,  as  said  L  may  think  proper, 
free  from  the  control  of  their  hvisbands.  At  the 
death  of  B,  C  was  married,  and  E  and  M  were  dead, 
leaving  children.    Heu): 

I.  Same— SwDO— Same.— The  bequest  to  C  is  not  on 
a  condition  in  restraint  of  marriage,  but  is  a  con- 
ditional limitation;  and  the  bequest  over  to  E 
and  M  on  the  marriage  of  C  is  valid. 

This  case  was  argued  in  Richmond,  and 
was  decided  at  W^ytheville.  It  is  a  branch 
of  the  cases  reported  in  13  Gratt.  615,  under 
the  style  of  McCandlish  v.  Keen  &  als.  and 
Same  v.  Coke's  ex* or  &  als.  The  only 
question  involved  in  this  case,  relates  to 
the  construction  of  a  clause  in  the  will  of 
Rebecca  Innes  deceased.  The  case  is  fully 
stated  by  Judge  Moncure  in  his  opinion. 

Ould  &  Carrington,  for  the  appellants. 

Brooke  and  Scott,  for  the  appellees. 

677        *Moncure,  P.,  delivered  the  opinion 
of  the  court. 
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This  is  an  appeal  from  a  decree  of  the 
circuit. court  of  Gloucester  county,  rendered 
on  the  7th  day  of  August  1874,  in  two  causes 
then  pending"  in  said  court.  The  only  ques- 
tion presented  by  the  appeal  is,  as  to  the 
true  construction  .of  a  portion  of  the  will  of 
Rebecca  Innes,  which  is  in  these  words : 

**Fir8t:  I  give  and  devise  to  my  niece, 
Susan  Byrd,  widow  and  relict  of  Wm.  Byrd, 
dec*d,  late  of  Gloucester,  the  arrears  of  all 
interest  which  may  be  due  me  at  the  time 
of  my  death,  and  all  the  interest  which, 
during"  her  life,  may  accrue,  on  a  debt  due 
to  me  of  five  hundred  pounds  sterling,  from 
the  estate  of  the  said  William  Byrd,  and 
for  which  there  was  a  decree  in  my  favor, 
the  24th  day  of  May  1800,  in  the  high  court 
of  chancery  in  Richmond;  and  I  direct  that 
the  said shall  remain  on  the  said  secur- 
ity during  the  life  of  the  said  Susan  Byrd. 
Item.  After  the  death  of  the  said  Susan 
Byrd,  I  give  the  said  sum  of  money  to 
FieldinfT  Lewis  of  Charles  City,  in  trust  for 
Courtney  W.  Brooke,  daughter  of  Elizabeth 
Brooke;  and  I  request  that  it  be  vested  in 
bank-stock,  and  applied  by  the  said  Fielding 
Lewis,  for  the  benefit  of  the  said  Courtney, 
as  he  shall  think  proper.  Item.  In  case 
the  said  Courtney  W.  Brooke  shall  die  under 
the  age  of  twenty-one  years,  or  marries,  I 
direct  that  the  stock  before  g^iven  to  my 
friend  Fielding  Lewis  for  her  benefit,  be 
vested  in  him,  in  trust  for  Elizabeth  Brooke, 
her  mother,  and  Mary  Chiswell  Nelson,  my 
g-reat-nieces,  to  be  advanced  to  them  in 
equal  portions,  as  the  said  Fielding  Lewis 
may  think  proper,  and  free  from  the  control 
of  their  husbands.'' 

Susan  Byrd,  the  legatee  for  life,  died  on 
the  15th  of  November  1865.  Courtney 
678  W.  Brooke  had  married  *Robert  C. 
Selden  before  the  death  of  Susan 
Byrd,  but  when,  does  not  appear  in  the 
record.  Fielding  Lewis  died  without  hav- 
ing invested  the  fund  in  bank  stock,  accord- 
ing to  the  request  of  the  testatrix,  though 
the  same,  it  seems,  has  always  continued 
to  be  well  secured.  Elizabeth  Brooke  and 
Mary  Chiawell  Nelson  both  died  in  the  life- 
time of  Susan  Byrd;  the  former  leaving 
several  children,  including  the  said  Courtney 
W. ;  the  latter  leaving^  an  only  child,  Re- 
becca C,  who  intermarried  with  Edward  C. 
Marshall  of  Fauquier  county. 

In  this  state  of  things,  the  question  arose, 
and  was  litigated  in  the  said  two  causes,  who 
was  entitled,  under  the  said  will,  to  the  said 
sum  of  five  hundred  pounds  sterling,  with 
interest  thereon  from  the  death  of  the  said 
Susan  Byrd — whether  the  said  Robert  C. 
Selden  and  Courtney  W.  his  wife,  or  the 
personal  representatives  of  the  said  Eliza- 
beth Brooke  and  Mary  Chiswell  Nelson. 

The  court  below  decided  in  favor  of  the 
latter,  and  accordingly  decreed,  by  the  said 
decree  of  the  I7th  of  August  1874,  **that  the 
said  Rebecca  C.  Marshall,  under  and  by 
virtue  of  the  last  will  and  testament  of 
Rebecca  Innes  deceased,  is  entitled  to  one 
moiety  of  the  sum  of  five  hundred  pounds 
sterlinjiT.  with  interest  thereon  from  the 
15th  day  of  November  1865   until  paid;  and 


that  the  remaining  moiety  of  the  said  soo. 
with  like  interest  thereon,  belong  toaad 
is  the  property  of  the  estate  of  Elixabetk 
Brooke  deceased." 

From  the  decision  and  decree  afbnsaid 
the  said  Robert  C.  Selden  and  Courtney  W. 
his  wife,  applied  to  a  judg-e  of  this  coot 
for  an  appeal;  which  was  accordingly  al- 
lowed, and  which  is  the  appeal  we  noir  liare 
to  dispose  of. 

679  *The  question,   therefore,  is,  whidi 
of    these    contending'    claimants  aic 

entitled? 

On  the  one  hand  it  is  claimed  that  tke 
representatives  of  Elizabeth  Brooke  and 
Mary  Chiswell  Nelson  are  entitled,  by  tlie 
express  terms  of  the  will  of  Rebecca  lDiie&, 
which  g^ave  the  subject  to  them  in  the  evest 
of  the  marriage  of  Courtney  W.  Brooke; 
which  actually  happened.  If  the  intentxoa 
of  the  testatrix,  thus  plainly  expressed  in 
her  will,  can  legally  be  carried  into  effect, 
it  must  prevail,  and  the  claim  of  the  said 
representatives  must  be  sustained.    Hot 

On  the  other  hand,  it  is  claimed,  in  be- 
half of  the  appellants,  that  the  said  intea- 
tion,  even  if  it  actually  existed,  camwt 
legally  be  carried  into  effect ;  that  the  ooe- 
dition  on  which  the  property  was  to  cea« 
to  be  that  of  Courtney  W.  Brooke,  and  be- 
come that  of  her  mother  Klizabeth  Brooke 
and  her  aunt  Mary  Chiswell  Xelson.  was  a 
condition  subsequent,  in  general  restnuit 
of  marriage,  and  was  therefore  afraiost  tiK 
policy  of  the  law  and  void,  leaving^  the  gift 
of  the  subject  which  had  been  preTioodj 
made  in  the  will  to  Courtney  W.  Brooke  ta 
remain  absolute  and  in  full  force  and  effect 

And  this  is  the  controversy  between  these 
contending  parties  which  we  now  have  to 
decide. 

The  g'reat  question  involved  in  the  cue: 
that  is,  when  a  condition  is  void,  as  bexnc 
in  restraint  of  matrimony,  and  therefore 
against  the  policy  of  the  law,  was  mrguoi 
by  the  learned  counsel  on  both  sides  with 
great  ability  and  learning ;  and  many  dec- 
sions  on  the  subject,  both  Kni^Iish  aal 
American,  were  cited  and  commented  oa  \sj 
them.  Few  matters  have  been  the  sabject 
of  more  frequent  decisions  by  the  oomts* 
especially  in  England,  and  few,  if  an;, 
have  t>een  the  subject  oip  greater  conflict  flf 
decision  than  the  one  now  under  CBm- 

680  sideration.     *We    have   striking  crt* 
dence  of  the  truth  of  this  assertioa  im 

the  opinion  of  LfOrd  Loug-hbofooi^fa.  ia 
Stackpole  v.  Beaumont,  3  Vesej  R.  89.  Ss 
lordship  there  goes  into  a  review  oltte 
doctrine  of  conditions  in  restraint  of  ms^ 
riage  being  void,  and  concludes  that  the 
rule  is  one  of  an  arbitrary  character,  adtipirt 
from  the  Roman  civil  law;  and  havings* 
just  application  to  the  Eng^lish  law,  it  bai 
been  strang'ely  perverted  and  embarrassed  m 
its  application  by  the  senseless  refineaictfb 
of  the  judges,  until  it  had  become  impoesr- 
ble  for  any  one  to  know,  with  any  approaeh 
mation  towards  certainty,  what  the  lav  dt 
England  upon  the  subject  is;  and  he 
concludes:  **The  authorities  stand  so 
ranged    (upon    either   side)  that   the 
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I  would  not  appear  to  act  too  boldly,  whatever 
side  of  the  proposition  they  should  adopt ; 
but  I  have  always,  upon  repeated  consider- 

I  ation,  thought  that  there  was  not  much 
reason  in  any  of  the  determinations,  founded 

I  upon  a  rule  applicable  to  the  laws  of  the 
country  from  which  it  is  taken,  but  not  to 
this  country." 

In  Redfield  on  the  Law  of  Wills,  part  ii, 
p.  669,  note  36,  the  author  quotes  these 
remarks  of  Lord  Loughborough,  and  says 
of  them:  ''We  must  confess  it  has  always 
seemed  to  us  that  there  is  great  truth  in 
the  exposition  of  this  subject,  and  of  the 
decisions  of  the  courts  upon  the  question 
here  made  by  the  learned  chancellor;  and 
that  the  strictures  which  have  been  made 
upon  its  good  taste  and  sound  discretion 
are  without  much  foundation.  For  where 
there  are  hundreds  of  conflicting  cases  upon 
a  point,  and  no  general  principle  running 
through  them,  by  which  they  can  be  ar- 
ranged or  classified,  what  better  can  be 
done  than  to  abandon  them  all,  and  fall 
back  upon  the  reason  and  good  sense  of  the 
question,  as  the  courts  have  of  late  at- 
tempted to  do?"  And  Id.  p.  677,  the 
681  same  author  *says:  ''This  whole  sub- 
ject, as  to  what  conditions  in  restraint 
of  marriage,  shall  be  regarded  merely  in 
terrorem,  and  so  void;  and  what  as  valid, 
is  certainly,  both  in  England  and  this 
country,  involved  in  great  uncertainty  and 
confusion."  In  the  case  of  Dickson's  Trust 
(1  Sim.  N.  S.  37),  Lord  Cranworth  repu- 
diates any  such  rule  of  law,  as  that  condi- 
tions, where  there  is  no  bequest  over,  are 
to  be  held  inoperative  as  mere  idle  threats 
in  terrorem.  And  this  experienced  equity 
judge  here  gives  utterance  to  an  opinion 
which  could  scarcely  fail  to  strike  all  minds 
that  have  examined  the  cases  upon  the  point 
as  eminently  just.  He  says:  "It  is  impos- 
sible to  refer  to  the  numerous  cases  on  this 
subject  without  feeling  that  the  judges  in 
deciding  them  have  never  felt  very  sure  of 
the  ground  upon  which  they  were  treading," 
Ac. 

But  without  noticing  these  numerous 
cases  in  detail,  it  will  be  sufficient  to  refer 
to  the  great  case  of  Scott  v.  Tyler,  with  the 
notes  thereto  in  the  last  American  edition 
of  the  "Leading  Cases  in  Bquity,"  where 
all  the  material  cases  on  the  'subject  are 
cited  and  commented  on;  and  also  to  1 
Story's  Eq.  J.,  11th  edition,  U  274-291e, 
and  the  notes  thereto.  The  case  of  Scott  v. 
Tyler,  is  remarkable  for  having  been  very 
fully  and  ably  argued  by  some  of  the  most 
distinguished  lawyers  in  England,  and  was 
decided  by  that  great  chancellor.  Lord 
Thurlow.  The  edition  of  Story,  to  which 
we  have  referred,  has  the  advantage  of  the 
additions  of  Redfield,  a  late  editor  of  that 
valuable  work.  By  looking  alone  to  these 
two  principal  sources  of  information  on  this 
sabject,  we  may  fully  learn  the  history  and 
present  state  of  the  doctrine  in  regard  to 
conditions  in  restraint  of  marriage.  But 
reference  may  also  be  had  for  the  same 
purpose  to  1  Roper  on  Legacies,  pp.  751-833. 
See     also     2     Lorn,     on     Executors     &c.. 


682  ♦marg.  79,  80 ;  1  Lom.  Dig. ,  top  338-342. 
It  is  somewhat  remarkable,  that  nu- 
merous as  are  the  cases  which  have  been 
decided  on  the  subject  in  England,  there 
seems  to  be  only  one  which  has  yet  been 
decided  by  this  court,  and  that  is  the  case 
of  Maddox  &c.  v.  Maddox's  adm'r  &c.,  11 
Gratt.  84,  very  much  relied  on  by  the  coun- 
sel for  the  appellants  in  this  case.  But  as 
that  case  at  most  only  affirms  the  doctrine, 
as  it  seems  now  to  be  generally  understood 
in  England,  in  regard  to  conditions  in  re- 
straint of  marriage,  it  will  not  be  necessary 
to  notice  it  any  further,'  at  least  for  the 
present. 

It  is  unnecessary  to  state  the  rule  on  the 
subject  and  the  exceptions  to  it,  as  they 
seem  to  be  at  present  established  in  £^ng- 
land  and  this  country.  It  is  enough  to 
say  that  this  case  in  our  opinion,  is  gov- 
erned by  principles  of  law,  which  are  well 
settled,  and  cannot  be  denied,  and  to  state 
those  principles,  and  show  their  application 
to  the  case. 

It  is  well  settled  and  very  clear,  that  a 
testator  can,  by  his  will,  give  property  to 
an  unmarried  female  until  her  marriage, 
and  then  and  in  that  event,  to  other  per- 
sons. Such  a  bequest  may,  incidentally, 
operate  as  a  restraint  upon  marriage.  But 
such  a  possible,  or  even  probable  effect, 
will  not  invalidate  the  bequest.  It  is  a 
bequest  which  every  owner  of  property,  in 
the  exercise  of  his  dominion  over  it,  and 
his  power  of  disposition  of  it,  has  a  right 
to  make ;  and  it  is  a  bequest  which  may  be 
very  reasonable  and  proper  to  be  made, 
under  the  circumstances  of  the  case.  A 
head  of  a  family  would  naturally  wish  to 
dispose  of  his  property,  or  an  adequate  por- 
tion of  it,  in  such  a  way  as  to  supply  the 
wants  of  the  needy  members  of  the  family, 
at  least  so  long  as  they  might,  or  were 
likely  to  continue  to  be  needy,  and  then  to 
dispose  of  it  as  he  might  deem  to  be  just 
and    proper.       He    might,    therefore, 

683  secure  *it  to  the  use  of  a  female 
member  of  the  family  until  her  mar- 
riage, and  then  in  that  event  to  other 
members  of  the  family.  He  might  well 
suppcse  that  while  the  first  object  of  his 
bounty  would  need  it  for  her  support  so  long 
as  she  remained  unmarried  and  had  no  one 
to  provide  for  her,  she  probably  would  not 
need  it  when  she  would  have  a  husband  to 
provide  for  her;  and  acting  on  that  suppo- 
sition, he  might  wellj  in  the  event  of  her 
marriage,  give  his  bounty  such  other  di- 
rection as  he  might  think  more  proper  and 
suitable  to  the  wants  and  claims  of  other 
members  of  his  family.  Nothing,  certainly, 
is  more  reasonable  than  this;  and  nothing 
is  more  certain  than  that  it  would  be  per- 
fectly lawful  for  him  to  do  this. 

Now  is  not  this  precisely  what,  in  effect, 
the  testatrix,  Sarah  Innes,  did  in  this  case? 
She,  in  effect,  by  her  will,  gave  the  use  of 
a  debt  of  five  hundred  pounds  sterling, 
which  was  due  her,  to  Susan  Byrd  during 
her  life,  then  to  Courtney  W.  Brooke, 
daughter  of  Elizabeth  Brooke,  so  long  as 
she   might  remain    single   and   unmarried. 
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and  in  case  of  the  death  of  the  said  Court- 
ney W.  under  the  ag-e  of  twenty-one  years, 
or  of  her  marriage,  then  to  the  said  Eliza- 
beth Brooke  and  Mary  Chiswell  Nelson, 
g-reat-nieces  of  the  testatrix.  If  the  testa- 
trix had  plainly  expressed  her  intention  in 
these  very  words  by  her  will,  it  could  not 
be  denied  that  their  legal  effect  would  have 
been  'as'  above  stated.  But  can  it  make  any 
difference  that  she  has  expressed  precisely 
the  same  intention  by  different  words?  The 
intention  of  a  testator,  as  derived  from  his 
will,  is  the  polar  star  by  which  his  will  is 
to  be  construed.  This  is  the  well  estab- 
lished rule  of  construction  of  wills,  and  it 
applies  to  cases  involving  the  doctrine  of 
conditions,  in  restraint  of  marriage,  as  has 
been  often  adjudged.  1  Roper  on 
684'  I^eg-acies,  751;  *832,  and  cases  cited. 
.  If  the  object  of  a  condition  of  a  be- 
quest be  to  restrain  marriage,  the  condition 
will  be  void,  as  being  against  the  policy  of 
the  law,  and  the  bequest  will  be  absolute. 
If  a  bequest  be  made  absolutely  or  for  life, 
or  for  any  other  specified  period,  coupled 
with  a  condition  that  the  interest  shall 
cease  in  the  event  of  the  marriage  of  the 
donee,  without  saying  anything  more;  here, 
by  the  very  terms  of  the  bequest,  the  con- 
dition is  in  general  restraint  of  marriag'e, 
and  therefore  void.  So  also,  if  the  testator, 
by  the  condition,  imposes  such  clogs  upon 
the  marriage,  as,  in  effect,  to  prohibit  it, 
the  condition  would  be  against  the  policy 
of  the  law,  and  void.  A  condition  intended 
to  be  in  general  restraint  of  marriage  is 
void.  But  where  the  intention,  by  a  proper 
construction  of  the  will,  appears  to  be 
otherwise ;  appears,  for  instance,  to  be  to 
create  springing  and  shifting  uses  for  the 
benefit?of  different  members  of  the  testator's 
family,  according  as  their  needs  may  seem 
to  require,  then  the  condition,  or  what  is 
called  a  condition,  is  not  against  the  policy 
of  the  law,  and  void.  The  question  then, 
seems  in  effect  to  be  one  of  intention.  Did 
the  testatrix  intend  to  impose  a  general  re- 
straint upon  the  marriage  of  Courtney  W". 
Brooke?  or  did  she  intend  to  make  such  a 
provision  as  she  deemed  reasonable  and 
proper  for  the  needs  of  different  members 
of -her  family,  and  such  a  disposition  of  her 
property  among*  them  as  she  deemed  to  be 
just? 

We  think  the  latter  was  her  intention, 
and  that  therefore  it  must  prevail.  We 
can  conceive  of  no  motives  she  could  have 
had  for  doing  so  unreasonable  a  thing  as  to 
consig-n  her  great-great-niece,  Courtney  W. 
Brooke,  who  must  at  the  death  of  the  testa- 
ti'ix  have  been  very  young,  to  perpetual 
celibacy.     But  we   can   plainly    see    in   the 

will  that  she  had  an  entirely  different 
686    ^motive  for  doing  what   she  did,  that 

is,  the  motive  of  providing,  reason- 
ably, for  three  principal  objects  of  her 
bounty,  to-wit,  Courtney  W.  Brooke,  Kliz- 
abeth  Brooke  and  Mary  Chiswell  Nelson. 
This  she  does  by  carefully  creating  a  trust 
in  favor  of  all  these  objects  of  her  bounty, 
in 'these  words:  *'Item:  After  the  death  of 


the  said  Susan  Byrd,  I  give  the  said  warn  oi 
money  to  Fielding  I^ewis,  of  Charles  Citj, 
in  trust  for  Courtney  W.  Brooke,  d^ngkbe 
of  Elizabeth  Brooke;  and  I  request  that  it 
be  vested  in  bank  stock,  and  applied  bj  tlie 
said  Fielding  Lewis  for  the  benefit  of  the 
said  Courtney  as  he  shall  think  proper. 
Item :  In  case  the  said  Courtney  W.  Brooke 
shall  die  under  the  age  of  twenty-oneyeuik 
or  marries,  I  direct  that  the  stock  before 
given  to  my  friend  Fielding  Lrewis  for  her 
benefit  be  vested  in  him  in  trust  for  Elia- 
beth  Brooke,  her  mother,  and  Mary  Chitvea 
Nelson,  my  great-nieces,  to  be  advanced  ta 
them  in  equal  portions,  as  the  said  FieUisjp 
Lfewis  may  think  proper,  and  free  from  tbe 
control  of  their  husbands."  Now  is  the 
whole  of  this  trust  equally  valid ;  or  it  that 
part  of  it  only  valid  which  relates  to 
Courtney  W.  Brooke,  and  all  the  rest  vod? 
and  not  only  void,  but  a  trust  springing  vf 
in  its  place,  not  created  by  the  expRH 
words  of  the  will,  but  in  direct  cooflk! 
with  them?  It  is  admitted,  or,  atkut 
cannot  be  denied,  that  if  this  Latentiai, 
thus  declared  by  the  will  in  favor  of  Eliza- 
beth Brooke  and  Mary  Chiswell  Nelson,  faad 
been  expressed  in  the  form  of  a  limitatioo,  it 
would  have  been  valid.  But  it  is  conteoded 
that  it  is  expressed  in  the  form  of  a  ooadi- 
tion,  which  being  in  general  restraint  d 
marriage,  is  therefore  void.  We  have  al- 
ready said,  that  in  the  construction  of  irtUi 
we  look  at  substance,  rather  than  mere  fons 

of  words,  to  ascertain  the  intentioo  of 
686    the  testator,   and  then  give  *effectto 

it  if  it  be  legal;  and  that,  appljiof 
that  rule,  there  can  be  no  doubt  as  to  tbt 
intention  of  the  testatrix  in  this  case.  Bit 
in  fact,  what  is  called  a  condition  in  this 
case  is  a  conditional  limitation — 4  Seat*» 
Com.  127;  1  Ltom.  Dig.  top  p.  341— and » 
comes  within  the  literal  terms  of  the  rale  ol 
which  the  existence  seems  to  be  admitted 
on  all  sides,  and  according  to  which  tbe 
trust  in  favor  of  Mrs.  Brooke  and  Mrs.  Nci- 
son  would  be  valid.  1  Roper,  supra.  A 
limitation  over  in  the  event  of  the  marriage 
of  the  first  taker  is  always  an  important,  if 
not  a  conclusive,  circumstance  to  shovr  tfeal 
a  condition  in  terrorem,  and  in  restraint  of 
marriage,  is  not  intended.  1  Lorn.  I>i^* 
top  p.  341.  How  much  more  strongly  ia 
that  shown  in  this  case,  in  which  there  is 
not  a  mere  limitation  over,  but  a  carehl 
trust  is  created  in  favor  of  the  parties  to 
whom  the  limitation  is  made. 

But  it  is  contended  that  the   testatrix  dd 
not  intend  what  her  words  express,  and  tfcal 
words  which  would  have  expressed  a  differ 
ent,  and  her  real  intention,   were  aocides- 
tally  omitted  by  her.     The  obvious  answer 
to  this  view  is,   that   even   if  the  fact  vcR 
so,  yet  as  the  words  of  the  will  have  a  pbis 
meaning,    and  especially  as  they  expreva 
reasonable     intention,     we    must 
them    accordingly,   and   cannot,  upon 
conjecture,  give  to  them  a  different 
ing    and    effect.     It  is  impossible  for  oata 
say  that  she  did  not  mean   what  she  aa|s> 
And  if  she  did  so  mean,  how  could  she  hafe 
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izpressed  her  meanini?  in  plainer  ian^^a^e? 
Upon  the  whole,  we  are   of   opinion   that 
:here  is  no  error  in  the  decree  of  the  circuit 
»urt,  and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


>87       *John8ton  &  als.  v.  Gill  &  als. 

Jnne  Term,  187d,  WythevlUe. 

.  Praudttleiit  Conveyances— HttslMuid  to  Trustee  for 

WHe.— Husband  and  wife  affree  in  consideration 
that  tbe  husband  convey  a  house  and  lot  to  a  trus- 
tee for  her  and  her  children,  she  will  unite  in  the 
conveyance  of  his  other  real  estate  when  he  shall 
sell  it;  and  this  she  does.    Hkld: 
I.  5«aie—Conslderetlon— Dower  Interest.— To  the  ex- 
tent of  her  dower  interest  in  the  husband's  real 
estate,  the  husband's  conveyance  to  the  trustee 
is  on  valuable  consideration,  and  to  that  extent 
the  wife  is  entitled  to  satisfaction  out  of  the  pro- 
ceeds of  the  sale  of  the  house  and  lot,  as  avainst 
creditors  of  the  husband,  for  debts  contracted  at 
the  time  of  the  deed. 
a.  Seme— Sane— Seme— Liability   of   Property  for 
HuslMind's  Debts.*— For  debu  contracted  before 
the  execution  of  the  deed,  the  proceeds  of  the 
sale  of  the  house  and  lot,  above  the  value  of  the 
wife's  dower  interest  in  the  husband's  real  estate 
in  the  conveyance  of  which  she  Joined,  are  liable; 
but  not  to  debts  contracted  after  the  conveyance 
by  the  husband  to  the  trustee.    Code  of  1800,  ch. 
118. 1 2. 
3.  Parol  Evidence.— The  agreement  between  the 
husband  and  wife  may  be  proved  by  parol  evi- 
dence. 
L  UmtUtions— **5U>   Law.**t— The  S  7  of  the  act  of 
March  3d,  1866,  known  as  the  stay  law.  suspended 
the  statute  of  limitations  as  to  suits  to  set  aside 
fraudulent  conveyances. 

U.  5aBie— Same.— A  deed  is  made  in  January  1860,  and 
a  bill  is  filed  in  January  1871  by  creditors  of  the 
grantor  to  set  aside  the  deed,  on  the  ground  that 
it  was  fraudulent  as  to  them.  The  several  acts  of 
the  ds  facto  government  of  Virginia  passed  during 
the  war.  suspending  the  statutes  of  limitation, 
were  valid  to  prevent  the  running  of  these  statutes: 
and  therefore  the  suit  by  the  creditors  was  not 
barred  by  the  statute  on  the  3d  of  March  1866.  when 
the  7th  section  of  the  Htay  law  of  March  8d,  1866, 

was  passed. 

»88     *IV.  Decrees  and  Reports  of  Commissioners  as 

Evidence.— In  a  suit  by  legatees  against  the 

executor   for  an   account  of  his  administration, 

there  are  several  reports  by  a  commissioner,  and 

at  length  a  decree  against  the  executor  for  a  large 

^Praodalent  Conveyances— From  Husband  to  Wife— 
Jabillty  of  Property  for  Husband's  Debts.— The  prln- 
ipal  case  is  cited  In  the  following:  Gentry  v.  Allen, 
eOratt  258:  Irvine  v.  Greever,  82  Gratt.  418:  Boj'n- 
9n  V.  McNeal.  31  Gratt.  464.  See  also,  2  Mln.  Inst.  (4th 
Id.)  987  et  »€Q.:  Barton's  Ch.  Pr.  (2d  Ed.)  p.  554:  Va. 
lode.  I  2450:  Witz  v.  Osbum,  88  Va.  227,  2  S.  E.  Rep. 
8;  Lewis  v.  Mason.  84  Va.  781. 10  S.  E.  Rep.  520;  McCue 
.  Harris,  86  Va.  687.  10  S.  E.  Rep.  981 ;  DeFarges  v. 
^land,  87  Va.  404.  12  S.  E.  Rep.  806, 1  Mln.  Inst.  (4th 
Ul.)822. 

tUmltatlons— "Stay  Law."— See  fwte  to  Danville 
lank  V.  Waddlll,  27  Gratt.  448,  where  principal  case  Is 
itedv 


amount  In  a  suit  by  these  legatees  against  the 
executor  and  his  grantees,  in  a  deed  executed  after 
his  qualification,  to  set  aside  the  deed  on  the 
ground  of  fraud,  the  decree  against  the  executor, 
and  the  report  on  which  it  was  founded,  are  prima 
facie  evidence  against  said  grantees  of  the  indebt- 
edness of  the  executor;  but  are  liable  to  be  sur- 
charged and  falsified  by  them. 

This  case  was  heard  in  Richmond,  and 
was  decided  at  the  term  of  the  court  at 
Wytheville.  It  was  a  suit  in  equity  in  the 
chancery  court  of  the  city  of  Richmond, 
brought  in  January  1871,  by  J.  W.  Gill  and 
I^ouisa,  his  wife,  James  8.  Scott  and  Vir- 
g'inia,  his  wife,  and  James  I^yons,  their 
trustee^  claiming  to  be  creditors  of  Peyton 
Johnston  by  decree,  against  said  Peyton 
Johnston  and  Ann  M.,  his  wife,  and  their 
children  and  trustee,  to  set  aside  a  convey- 
ance made  by  Peyton  Johnston,  by  which 
he  conveyed  to  Andrew  Johnston,  a  house 
and  lot  in  the  city  of  Richmond,  in  trust, 
for  the  separate  use  of  Mrs.  Johnston  for 
her  life,  remainder  to  the.  children.  This 
deed  t>ore  date  the  8th  of  January  1859,  and 
was  duly  recorded  on  the  31st  of  the  same 
month.  The  material  facts  of  the  case  are 
as  follows: 

In  July  1846,  Peyton  Johnston  qualified 
in  the  county  court  of  Spottsylvania,  as  the 
executor  of  .Tames  Mclldoe,  deceased.  He 
seems  to  have  settled  his  accounts  before 
the  court  of  probate  for  some  years;  but  the 
two  daughters  of  Mclldoe  having  married 
James  S.  Scott  and  J.  W.  Gill,  they  insti- 
tuted their  suit  in  equity  in  the  circuit  court 
of  Richmond  against  the  executor,  to  have 
an  account  of  his  administration.  There 
were  several  reports  made  in  this  cause ; 
from    which    it    appeared   that  in  January 

1859,  when  he  conveyed  the  house  and 
680    lot  aforesaid,  he  was  ^indebted  to  the 

estate,  and  in  January  1870  a  decree 
was  made  against  him  for  $20,791.11. 

When  Peyton  Johnston  made  the  deed  in 
question  he  owned  other  real  estate  in  the 
city  of  Richmond  and  a  tract  of  land  near 
Richmond  in  the  county  of  Henrico,  he  was, 
carrying  on  an  apothecary  store  in  the  city,' 
and  his  circumstances  seem  to  have  been 
flourishing  until  the  great  fire  in  Richmond 
in  April  1865,  when  his  store  and  all  his 
books,  papers  and  notes  due  him  were 
burned.  Since  that  time  he  has  probably 
been  insolvent,  and  he  has  taken  the  benefit 
of  the  bankrupt  act. 

The  conveyance  in  trust  for  Mrs.  John- 
ston and  her  children  was  not,  on  consider- 
ation, purely  voluntary.  Though  there  was 
nothing  in  writing  to  show  the  agreement, 
it  was  clearly  proved  by  parol  testimony, 
that  it  was  expressly  agreed  between  Pey- 
ton Johnston  and  Mrs.  Johnston,  that  in 
consideration  of  the  conveyance  of  the  house 
and  lot,  upon  trust  for  the  benefit  of  herself 
and  her  children,  she  would  join  in  the  con- 
veyance of  his  other  real  estate;  and  that 
she  had  carried  out  the  agreement  on  her 
part.  But  it  also  appeared  that  the  house 
and  lot  was  much  more   valuable   than    her 


615 


27  GRATT. 


Virginia  Rbpokts,  Annotated. 


690.  691.  592 


conting^ent  dower  interest  in  his  other  real 
estate. 

In  their  defence  in  this  case,  the  defend- 
ants pleaded  that  the  statute  of  limitations 
was  a  bar  to  this  suit;  and  Mrs.  Johnston 
and  her  children  and  the  trustee  insisted 
that  they,  not  having  been  parties  to  the 
suit  against  the  executor,  the  decree  in  that 
case  was  not  evidence  against  them;  and 
they  all  insisted  that  the  decree  was  for  a 
much  larger  amount  than  was  justly  due 
from  the  executor. 

The  cause  came  on  to  be  heard  on  the 
17th  of  October  1872,  when  the  court 
590  held.  First.  That  the  statute  *of  lim- 
itations was  no  bar  to  the  suit.  .  Sec- 
ond. That  the  deed  of  January  8th,  1859, 
was  not  wholly  a  voluntary  conveyance; 
that  the  relinquishment  of  dower  by  the 
wife  was  a  consideration  deemed  valuable 
in  law;  and  to  the  extent  of  the  value  of 
the  interest  relinquished,  the  settlement 
must  be  supported  against  the  claims  of  all 
creditors,  whether  their  debts  were  con- 
tracted before  the  making  of  the  deed  or 
not.  Third.  That  beyond  the  value  of  the 
interest  relinquished  by  the  wife,  the  said 
deed  was  void  as  to  the  claims  of  all  cred- 
itors whose  debts  were  contracted  at  the 
time  the  deed  was  made.  Fourth.  That  the 
said  settlement  was  valid,  and  must  be  sup- 
ported against  the  claims  of  all  creditors 
whose  debts  were  contracted  after  the  deed 
was  made.  And  fifth.  That  inasmuch  as 
the  trustee,  and  Mrs.  Ann  M.  Johnston  and 
her  children  were  not  parties  to  the  suit  of 
Scott  &c,  V.  McKildoe's  ex'or,  in  which  the 
decree  sought  to  be  set  up  in  this  cause  was 
rendered,  neither  that  decree  nor  the  account 
of  the  commissioner  upon  which  it  was 
based,  was  conclusive  against  them.  It 
was  therefore  referred  to  one  of  the  commis- 
sioners of  the  court  to  ascertain  and  report: 
First.  In  what  property  the  wife  relin- 
quished her  right  of  dower  under  the  agree- 
ment in  the  proceedings  mentioned,  and 
the  value  of  the  interest  so  relinquished. 
Second.  Whether  the  claim  of  the  plaintiffs, 
in  the  bill  and  proceeding  mentioned,  was 
.for  a  debt  contracted  in  whole  or  in  part  at 
the  time  when  the  saia  deed  of  January 
1859  was  made;  and  if  only  a  part  thereof 
was  then  contracted,  how  much  was  so  con- 
tracted. And  in  ascertaining  such  amount, 
the  said  trustee  and  the  beneficiaries  under 
the  said  deed  should  be  at  liberty  to  sur- 
charge and  falsify  the  decree  against  the 
executor  and  the  account  of  the  commis- 
sioner upon  which  it  is  based,  and  to 
691  *make  any  lawful  defense  against  the 
same,  which  they  may  be  advised 
their  rights  and  interests  in  the  premises 
may  require.  And  the  commissioner  was 
directed  to  report  any  other  matters,  &c. 

In  November  1872  the  defendants  pre- 
sented a  petition  for  a  rehearing  in  the 
case,  upon  the  question  of  the  application 
of  the  statute  of  limitations:  but  by  a 
decree  made  on  the  6th  of  February  1873, 
the  petition  for  a  rehearing  was  overruled ; 
and  the  commissioner  was  directed  to  pro- 
ceed to  execute  the  decree  of  October  17th, 


1862.  And  thereupon  Peyton  JohnstOD  aad 
Ann  M.  his  wife,  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

Johnson,  Williams,  and  Boulware  and 
Steger,  for  the  appellant. 

L/Yon  &  Stern  and  Guy  &  Gilliam,  for  tbe 
appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

It  is  conceded  that  the  settlement  aside 
by  Peyton  Johnston  upon  his  family,  to  tbe 
extent  of  the  dower  interest  relinquished  by 
Mrs.  Johnston,  is  valid,  and  cannot  be  dis- 
turbed. 

It  is  not  denied  that  that  settlement  vas 
considerably  in  excess  of  such  dower  inter- 
est ;  and  the  question  is,  whether  it  is  to  be 
permitted  to  stand  as  to  such  excess  agaicit 
the  claims  of  the  then  existing  crediton  of 
the  grantor.  The  deed  as  to  such  ezoesft 
being  voluntary,  the  ground  upon  which  it 
is  sought  to  sustain  it  is,  that  Peyton  Jofca- 
ston  was  at  the  time  in  prosperons  isd 
unembarrassed  circumstances ;  and  the  jro- 
vision  made  for  his  family  was  a  reasonable 
one  according  to  his  state  and  condltioa  in 
life,  leaving  property  amply  snflBcieot 
692  for  the  payment  of  all  his  Mebts.  aa£ 
this  property  would  have  been  availr 
able  for  all  the  demands  of  creditors  bat  lor 
the  great  fire  of  1865  in  the  city  of  Rich- 
mond. 

At  this  day  it  is  unnecessary  to  consider 
the  question,  so  long  and  so  ably  discnufd 
by  former  judges  of  this  court,  how  far  a 
voluntary  conveyance  without  actual  fraud 
is  valid  against  the  claims  of  existing  cred- 
itors. That  question,  it  is  believed,  was 
finally  put  at  rest  by  the  provision  incorpo- 
rated in  the  revisal  of  1849-*50:  iriiicb 
declares  that  every  gift,  conveyance,  Ac, 
which  is  not  upon  consideration  deened 
valuable  in  law,  shall  be  void  as  tocreditocs 
whose  debts  shall  have  been  contracted  at 
the  time  it  was  made.  See  section  2,  chap- 
ter 118,  page  565,  Code  of  1860.  This  pro- 
vision excludes  all  inquiry  into  the  motirei 
and  circumstances  of  the  grantor;  it  adopts 
the  views  of  Judge  Stanard  in  Hntchiosoa 
V.  Kelly,  1  Rob.  R.  123,  and  of  ChaoceDor 
Kent  in  Reade  v.  Livingston,  3  John.  Ch. 
R.  481,  500,  that  if  the  grantor  be  indebted 
at  the  time  of  the  voluntary  settlement,  it 
is  presumed  to  be  fraudulent  in  respect  to 
such  debts;  and  no  circumstances  will  per- 
mit those  debts  to  be  affected  by  the  settle- 
ment, or  repel  the  legal  presnmptiofi  <i 
fraud.  The  effect  of  the  statute  is  to  dxi- 
able  the  debtor  from  making  any  volnntary 
settlement  of  his  estate  to  stand  in  the  way 
of  his  creditors  whose  debts  were  contracted 
at  the  time.  The  mischief  and  incoovcB* 
ience  so  much  apprehended  from  the  ado^ 
tion  of  this  rule,  even  if  well-founded*  vil 
be  to  a  considerable  extent  avoided  by  the 
statute  requiring  the  creditor  to  insHtate 
proceedings  within  five  years  from  the  date 
of  the  conveyance.  See  section  13, 
149,  page  639,  Code  of  1860. 
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And  this  leads  us  to  the  consideration  of  the 
second  ground  of  error  relied  upon  by 
693  the  appellant.  It  is  that  *the  present 
suit  was  not  broug-ht  until  the  year 
1871 ;  whereas  the  deed  was  executed  in  1859. 
It  is  insisted  that  the  act  of  March  3d,  1866, 
suspending  the  operation  of  the  statutes  of 
limitation,  does  not  apply  to  suits  against 
fraudulent  donors  or  their  purchasers;  but 
such  cases  are  expressly  excepted  from  the 
operation  of  the  act  in  question ;  that  the 
creditor  being  free  to  recover  judgment  and 
sue  out  execution,  he  was  not  within  the 
purview  and  spirit  of  the  suspending  stat- 
utes. 

It  is  very  true  that  the  act  of  March  3rd, 
1866,  does  in  no  manner  interfere  with  the 
rii^hts  of  creditors  against  fraudulent  donors 
and  purchasers;  and  it  would  seem,  there- 
fore, but  reasonable  that  the  creditor  should 
be  held  to  the  exercise  of  the  statutory  dili- 
g^ence  in  instituting  proceedings  to  vacate 
the  deed.  But  a  little  reflection  is  sufficient 
to  show  it  could  not  have  been  the  design 
of  the  legislature  in  the  enactment  of  the 
statutes  to  suspend  the  statute  of  limitations 
in  one  class  of  cases,  and  leave  it  in  full 
force  as  to  others  equally  meritorious.  It 
-was  very  justly  provided  by  these  laws  that 
in  certain  excepted  cases  the  creditor  should 
not  be  delayed  in  the  collection  of  his  money. 
These  exceptions  are  enumerated  in  the 
second  clause  of  the  first  section  of  the  act 
already  mentioned.  In  these  cases  the 
creditor  was  permitted  to  bring  suit  and 
prosecute  it  to  judgment  and  execution ;  but 
it  was  not  incumbent  upon  hira  to  do  so. 
Xhis  remedy  was  given  him  as  a  privilege 
— a  matter  of  indulgence — and  not  imposed 
as  a  necessity  or  duty,  to  be  postponed  at 
the  peril  of  being  barred  by  limitation. 

The  preamble  to  the  act  of  March  3rd  1866, 
in  enumerating  the  reasons  for  the  enact- 
ment of  the  stay  law,  recites  that  in 
604-  consequence  of  the  destruction  of  *the 
currency,  and  of  all  kinds  of  personal 
property,  stocks  and  securities,  the  people 
"were  left  with  but  little  beside  their  lands, 
-w^hich,  for  the  want  of  efficient  labor,  could 
not  be  successfully  cultivated  in  man)'  parts 
of  the  country;  and  in  this  condition  of 
things  forced  sales  of  property  would  result 
only  in  ruinous  sacrifice  and  loss  both  to 
creditor  and  debtor;  thus  adding  to  the 
embarrassment  and  afflictions  under  which 
the  country  was  suffering.  Now  these  con- 
siderations were  equally  applicable  to  all 
classes  of  creditors ;  to  those  belonging  to 
the  excepted  class,  as  well  as  to  those  who 
did  not.  And  while  the  fraudulent  debtor, 
or  his  alienee  might  not  be  entitled  to  any 
consideration,  there  was  no  reason  for  forc- 
ing" the  creditor  to  sue  if  he  preferred  to 
wait  for  the  dawn  of  a  more  auspicious 
period.  The  country  was  in  a  condition 
extremely  unfavorable  to  deliberate  investi- 
llfation ;  the  public  mind  unsettled  and  har- 
rassed  with  grievous  apprehensions  of  the 
future;  the  courts  disorganized,  and  with 
the  exception  of  a  brief  period,  under  con- 
trol of  the  military  authorities,  and  in  many 
instances  filled   with  incumbents  unknown 


to  the  people,  and  unacquailited  with  our 
laws  and  institutions.  Surely  the  legisla- 
ture under  such  circumstances,  could  hardly 
have  intended  to  give  the  fraudulent  debtor 
the  benefit  of  the  statutes  of  limitation,  if 
the  creditor  delayed  his  action,  and  at  the 
same  time  deny  it  to  the  honest  debtor. 
The  object  was  not  to  encourage  but  to  dis- 
courage litigation ;  to  preserve  the  remedy 
alike  to  all  who  were  not  inclined,  or  those 
unable  then  to  embark  in  litigation;  and 
therefore  it  was,  the  comprehensive  lan- 
guage of  the  7th  section,  was  adopted. 
*'The  period  during  which  this  act  shall 
remain  in  force  shall  be  excluded  from  the 
computation    of    the    time    within    which, 

by  operation  of  any  statute  or  rule  of 
696    *law,  it  may  be  necessary  to  preserve 

the  loss  of  any  right  or  remedy." 
The  legislature  could  scarcely  have  used 
terms  more  comprehensive.  If  they  do  not 
embrace  the  case  in  hand  it  will  be  by  de- 
priving the  words  of  their  plain  and  natural 
signification.  The  language  is  too  positive 
and  unambigxious  to  be  disregarded  by  the 
courts. 

The  learned  counsel  for  the  appellants 
have,  however,  raised  the  question  of  the 
constitutionality  of  the  various  acts  suspend- 
ing the  operation  of  the  statutes  of  limita- 
tion. It  is  very  clear  that  when  the  bar  of 
the  statute  has  once  attached,  the  legisla- 
ture cannot  remove  the  bar  by  retrospective 
legislation.  It  is  equally  clear  that  until 
the  bar  is  complete  it  is  competent  for  the 
legislature  to  extend  the  period  for  the  in- 
stitution of  actions  even  as  applied  to  rights 
already  accrued.  The  various  suspending 
acts  adopted  during  the  war  were  passed  by 
a  de  facto  government,  and  their  validity 
was  affirmed  by  the  legislature  which  as- 
sembled after  the  termination  of  the  war. 
At  the  time  of  the  passage  of  the  act  of 
March  3rd,  1866,  the  plaintiffs'  right  of 
action  consequently  was  not  barred  by  any 
statute  then  in  force.  It  was  therefore  en- 
tirely competent  for  the  legislature  to  extend 
the  period  within  which  the  complainants 
might  bring  their  suit.  This  doctrine  has 
repeatedly  received  the  sanction  of  this 
court,  and  is  now  placed  beyond  the  reach 
of  controversy.  I  think,  therefore,  the 
chancery  court  of  Richmond  was  entirely 
correct  in  holding  that  the  claim  of  the 
plaintiffs  was  not  barred  by  limitation. 

The  remaining  ground  relied  upon  by  the 
appellant  is,  that  the  chancery  court  erred 
in  receiving  as  evidence  in  this  case,  the 
record  of  the  suit  of  Scott  v.  McKildoe's 
executor   to    which    the  appellants  were  not 

parties.  That  suit  was  instituted  by 
696    the  plaintiffs  in  *this,  against  Peyton 

Johnston,  the  grantor,  to  obtain  a 
settlement  of  his  accounts  as  executor  of 
McKildoe's  estate.  After  a  protracted  and 
expensive  litigation  conducted  through  a 
long  series  of  years,  every  step  in  the  cause 
being  strongly  contested,  the  plaintiffs  ob- 
tained a  decree  for  a  large  amount  against 
Peyton  Johnston.  An  appeal  was  taken  to 
this  court,  and  the  decree  of  the  chancery 
court  was  reversed  in  part,   and  affirmed  in 
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part,  but  still  leaving  due  the  plaintiffs  a 
large  balance  recognized  and  affirmed  by 
the  decree  of  this  court. 

The  various  accounts,  settlements,  orders 
and  decrees,  taken  in  that  case,  show  that 
the  executor  was  liable  to  the  complainants 
for  a  large  amount  of  money  at  the  time  of 
the  execution  of  the  deed,  in  the  year 
1859.  The  record  of  these  proceedings  was 
admitted  by  the  chancellor  as  prima  facie 
evidence  of  such  liability.  The  correctness 
of  this  decision  would  seem  to  be  too  clear 
for  argument.  When  the  creditor  has  es- 
tablished his  debt  by  record  against  the 
debtor,  such  record  must,  in  the  absence  of 
all  fraud  or  collusion,  be  regarded  at  least 
as  prima  facie  evidence  of  the  existence  and 
validity  of  the  debt  in  every  controversy  in 
which  the  debt  may  be  the  subject  of  inves- 
tigation. This  rule  is  universally  acted  on 
in  suits  involving  the  rights  and  priorities 
of  conflicting  creditors  to  the  estate  of  the 
common  debtor.  In  such  cases  the  judg- 
ment or  decree  is  often  not  only  the  best, 
but  the  sole  evidence  of  the  debt.  When 
legatees  or  distributees  have  sued  the  per- 
sonal representative  for  an  account  of  as- 
sets, when  settlements  have  been  made 
under  the  supervision  of  the  court,  its  com- 
missioners and  the  parties,  when  every 
claim  or  demand  asserted  on  either  side  has 
been  the  subject  of  earnest  investigation,  it 

is  difficult    to  conceive  of  any  proof 
697    more  satisfactory'  *than  that  furnished 

by  the  proceedings  and  decree  in  favor 
of  the  complainants.  Fortunately,  we  are 
not  without  express  authority  upon  this 
subject.  In  Hinde's  lessee  v.  I/ongworth, 
11  Wheat.  R.  199,  a  similar  question  was 
before  the  supreme  court  of  the  United 
States.  Mr.  Justice  Thompson,  in  delivering 
the  opinion  of  the  court,  said:  **It  was  cer- 
tainly competent  for  the  defendant  to  show 
that  the  grantor  was  indebted  at  the  time 
he  made  the  conveyance ;  this  was  a  neces- 
sary step  towards  establishing  the  fraud; 
and  if  these  judgments  conduced  to  prove 
the  fact,  they  could  not  be  shut  out  as  in- 
competent evidence.  If  the  evidence  ought 
to  have  been  excluded  because  Doyle  (the 
grantee)  was  not  a  party  to  the  judgments, 
the  same  objection  would  have  lain  against 
the  proof  of  his  being  in  debt  to  others  in 
any  manner  whatever.  That  would  have 
been  equally  an  inquiry  into  matters  to 
which  the  grantee  in  the  deed  was  not  a 
party.  The  judgments  apear  to  have  been 
entered  some  short  time  after  the  date  of 
the  deed ;  and  it  is  said  that  a  voluntary 
deed  is  void  only  as  to  antecedent  and  not 
subsequent  creditors,  unless  made  with  a 
fraudulent  intent.  But  copies  of  the  ac- 
counts upon  which  the  judgments  were 
founded  are  spread  upon  the  record;  by 
which  it  appears  that  the  cause  of  action 
arose  before  the  date  of  the  deed.  *  ♦  ♦  « 
They  may  be  looked  to  for  the  purpose  of 
showing  that  Doyle  (the  grantor)  was  in 
debt  at  the  date  of  the  deed;  but  whether 
to  an  extent  which  would  avoid  the  deed, 
must  depend  on  circumstances  which  are 
not  to  be  enquired  into  by  this  court.     There 


was  no  error,  therefore,  in  the  admissioo  of 
the  evidence."  The  case  of  McLaughlin  r. 
Bank    of   Potomac,  7  How.  U.  S.  S.  220.  b 

to  the  same   effect.     See  also  Birdy't 
698    ♦ex'ors  v.  Staley,  5  Gill   &  John.  433; 

Alston  V.   Munford,   1  Brock.  S.  2?9; 
2  Rand.  398. 

These  decisions  render  any  further  dis- 
cussion of  the  question  wholly  nnnecesssry. 
They  conclusively  vindicate  the  decision  of 
the  learned  judge  of  the  chancery  cout 
upon  this  branch  of  the  case. 

Upon  the  whole  my  opinion  ia,  that  the 
decree  is  correct  in  every  respect,  and  shoold 
be  affirmed. 

Decree  affirmed. 


♦Porter  v.  Porter. 

June  Term,  1875,  WythevUle. 
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Divorce— HuAbsnd*s  RIffht  to  Wife's  Land.*— £  is  po»- 

sessed  of  an  estate  in  fee  In  a  tract  of  land,  asd 
marries  P;  and  they  have  two  children  bom  of  tie 
marriafire.  Upon  a  bill  by  P,  the  marriage  iadi»- 
solved  for  the  adultery  and  desertion  of  E;  boi  0» 
decree  directs  notliinfir  as  to  the  property  of  Qc 
parties.  Upon  the  dissolution  of  the  maniaceaJ 
the  husband's  claims  to  the  wife'H  land»  wbkfe 
depended  on  the  marriage  were  eztin^nished,  a^ 
she  is  entitled  to  the  possession  of  the  land. 

This  was  an  action  of  unlawful  detainer 
in  the  circuit  court  of  the  county  of  Rnstell, 
brought  in  January  1874  by  William  D. 
Porter  a/^rainst  Elizabeth  E.  Porter.  Oa 
the  trial  the  parties  agreed  the  facts,  dti- 
pensed  with  a  jury,  and  submitted  the  whole 
matter  of  law  and  fact  to  the  coort.  Tbc 
agreed  facts  were  as  follows:* 

That  Elizabeth  E.  Porter  owned  in  f« 
simple  the  land  in  controversy,  which  she 
has  never  by  deed  conveyed  away.  That 
while  she  thus  owned  the  land  she  inter- 
married with  William  D.  Porter,  who,  aft 
her  husband,  took  and  held  possessioa 
thereof.  That  during  coverture  she  had 
two  children,  issue  of  the  said  marria^ 
born  alive.  That  the  said  E,  E-  Porter 
abandoned  her  said  husband,  eloped  witt 
an  adulterer,  and  was  guilty  of  adnlterj: 
that  the  said  William  D.  Porter  sued  for  a 
divorce  in  the  circuit  court  of  Scott  count;, 
which  was  the  county  of  his  residence  and 
the  county  in  which  he  had   lived  with  the 

said  E.  E.  Porter  last  before  her  elope- 
600    ment ;  that  said  bill  charged  ^adultery. 

and  also  desertion  for  five  years,  os 
the  wife's  part,  as  grounds  of  a  divorce; 
and  the  said  court,  at  the  November  term 
thereof,  1873,  rendered  a  decree  in  the  said 


«Dlvorce— Husband**  RIffbt  to  Wlfe'«  L.uid.-FW  thr 

rule,  that,  upon  the  dissolution  of  the  maniafe 
relation,  the  husband's  rights  to  his  wife's  prcpenr 
become  extinsrulshed,  see  Cleek  v.  McGufflxL  9  Va. 
829,  15  S.  E.  Rep.  896;  Osbnmv.  Throckmortao.»va 
316. 18  S.  E.  Rep.  285;  Cralle  v.  Cralle.  79  Va.  188:  W 
V.  Fried  en  wald,  77  Va.  68;  Harris  t.  Harris,  11  Gran 
88,  all  citlnff  the  principal  case.  1  Ifin.  Inst  (4th  SU 
SOS:  2  Min.  Inst  (4th  Ed.)  118. 
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suit,  in  the  words  and  figures  following, 
to- wit : 

**Thi8  cause  came  on  to  be  heard  on  the 
bill  and  evidence  in  the  cause;  and  it  ap- 
pearinfT  that  the  order  of  publication  has 
been  duly  posted  and  published,  it  is  decreed 
and  ordered  that  the  plaintiff  be  divorced 
from  the  defendant,  and  the  bonds  of  mat- 
rimony as  to  him  between  them  is  forever 
dissolved,  and  that  the  plaintiff  recover  of 
the  defendant  his  costs;  and  the  cause  is 
stricken  from  the  docket."  And  it  is  fur- 
ther agreed  that  William  D.  Porter,  after 
the  divorce,  did  not  live  on  the  land,  but 
claimed  the  possession,  cultivated  and  con- 
trolled it  until  the  defendant,  E.  E.  Porter, 
in  the  winter  of  1873,  entered  peaceably 
into  the  possession  of  said  land,  but  without 
the  consent  and  against  the  will  of  the  said 
W.  D.  Porter,  and  was  withholding  from  him 
the  possession  thereof  at  the  time  the  writ 
issued. 

The  court  rendered  a  judgment  for  the 
defendant ;  and  thereupon  William  D.  Porter 
applied  to  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  awarded. 

Bums,  for  the  appellant. 

C.  F.  Trigg  and  Morrison,  for  the  ap- 
pellee. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

At  common  law  a  divorce  a  vinculo  mat- 
rimonii, could  only  be  granted  for  causes 
existing  before  the  marriage.  By  the  Vir- 
£^inia  statute,  the  circuit  courts  have  juris- 
diction of  suits  for  annulling  or 
60I  affirming  marriages,  *or  for  granting 
divorces;  and  they  are  authorized  to 
decree  a  divorce  from  the  bond  of  matrimony 
for  certain  causes  therein  specified,  some 
of  which  are  such  as  exist  prior  to  the  mar- 
riage, and  others  are  such  as  arise  subse- 
quent thereto;  and  upon  decreeing  the 
dissolution  of  marriage,  or  a  divorce, 
whether  from  the  bond  of  matrimony,  or 
from  bed  and  board,  the  court  is  authorized 
to  make  such  further  decree,  as  it  shall 
deem  expedient,  concerning  the  estate  or 
maintenance  of  the  parties,  or  either  of 
them,  and  the  care,  custody,  and  mainte- 
nance of  their  minor  children,  and  may 
determine  with  which  of  the  parents  the 
children,  or  any  of  them,  may  remain,  &c. 
Code  of  1860,  chap.  109,  p.  529. 

In  this  case  the  decree  of  divorce  simply 
dissolves  the  bonds  of  matrimony  and  noth- 
ing more.  It  makes  no  provision  concerning 
the  estate,  or  the  maintenance  of  the  parties 
or  either  of  them.  Their  respective  rights 
of  property  are  undisturbed,  except  only  so 
far  as  they  may  be  affected  by  the  dissolu- 
tion of  the  marriage.  It  is  more  accurate 
to  say  that  the  rights  of  property  of  the 
husband  and  wife  are  to  be  found,  where 
the  dissolution  of  the  marriage  leaves  them, 
than  to  say  that  they  remain,  where  the 
law  of  the  marriage  placed  them. 

This  is  true  as  to  the  wife's  personal 
property.     For  it  is  well  settled,    that  upon 


the  dissolution  of  the  marriage  by  a  decree 
of  divorce  which  does  not  otherwise  direct, 
the  wife's  choses  in  action,  which  had  not 
been  previously  reduced  to  possession  by 
the  husband,  or  specifically  assigned  by 
him,  revert  immediately  to  her.  But  her 
choses  in  action,  and  her  personal  chattels, 
which  had  been  reduced  to  possession  by 
the  husband  prior  to  the  divorce,  had  become 
absolutely  vested  in  him  as  his  prop- 

602  erty,  and  could  not  be  divested  *by  the 
divorce.     Why  may  it  not  be  true  also 

as  to  the  wife's  real  estate?  Mr.  Bishop 
says,  **A11  transfers  of  property  which  were 
actually  executed,  either  in  law  or  fact, 
abide ;  for  example,  the  personal  estate  of  the 
wife,  reduced  to  possession  by  the  husband, 
remains  his  after  the  divorce  the  same  as 
before.  But  this  divorce  puts  an  end  to  all 
rights  depending  on  the  marriage,  and  not 
actually  vested,  as  dower  in  the  wife, 
curtesy  in  the  husband,  and  his  right  to 
reduce  to  possession  her  choses  in  action." 
2  Bishop  on  Mar.  &  Div.  {  705. 

If  the  husband  retains  an  interest  in  the 
wife's  real  estate  after  the  divorce,  it  must 
be  either  as  tenant  by  the  marital  right  or 
tenant  by  the  curtesy. 

Although  the  tenancy  by  the  curtesy  is 
ordinarily,  to  appearance,  a  mere  prolonga- 
tion of  the  tenancy  by  the  marital  right, 
enabling  the  husband  to  hold  for  his  own 
life  what  otherwise  would  terminate  with 
the  life  of  the  wife,  yet  the  tenancy  by  the 
marital  right  attaches  to  some  estates  to 
which  the  tenancy  by  the  curtesy  cannot 
attach,  though  there  should  be  issue  of  the 
marriage,  as,  for  example,  estates  for  life — 
even  estates  pur  autre  vie.  And  to  other 
estates  it  cannot  attach,  in  which  there  may 
be  curtesy,  as,  for  example,  estates  held 
for  the  separate  use  of  the  wife.  In  such 
estates,  under  some  circumstances,  there 
may  be  curtesy;  but  it  is  of  their  very 
essence  not  to  be  subject  to  the  marital 
right. 

It  is  the  general  doctrine,  that  marriage 
alone,  without  the  birth  of  issue,  casts  upon 
the  husband  an  estate  in  all  the  wife's  real 
property  in  possession,  whether  of  inherit- 
ance or  of  freehold  for  life,  during  the 
joint  lives  of  husband  and  wife.  The  death 
of  the  husband,  or  of  the  wife,  ends  this 
estate.     ( 1  Bishop  on  the  Law  of  Mar. 

603  Women,  {  529. )     It  is  a  freehold  *estate 
in  the  husband,  since  it  must  continue 

during  their  joint  lives,  and  may  by  possi- 
bility last  during  his  life,  if  his  wife  sur- 
vives him.  (2  Kent's  Com.  side  p.  130.) 
By  the  intermarriage  the  husband  acquires 
a  freehold  interest  during  the  joint  lives  of 
himself  and  wife  in  all  such  freehold  prop- 
erty of  inheritance  as  she  was  seized  of  at 
the  time  of  marriage;  and  a  like  interest 
vests  in  him  in  such  as  she  may  become 
seized  of  during  the  coverture.  The  seisin 
acquired  by  the  husband  is  a  joint  seisin 
with  the  wife  in  right  of  the  wile.  This 
interest  of  the  husband,  which  is  a  tenancy 
by  the  martial  right,  may  be  defeated  by  the 
act  of  the  wife  alone.  For,  if  at  common 
law  the  wife  is  attainted  of  felony,  the  lord 
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by  escheat  could  enter  and  eject  the  hus- 
band. 4  Hawk.  P.  C.  78;  Co.  Litt.  40  a; 
Vin.  Abr.  Curtesy  A.  In  Co.  Ltitt,  351  a, 
Liord  Coke  says:  **It  appear eth  here  by 
Littleton,  that  if  a  man  taketh  to  wife  a 
woman  seized  in  fee,  he  g-aineth  by  the 
intermarriage  an  estate  of  freehold  in  her 
rig'ht,  which  estate  is  sufficient  to  work  a 
remitter;  and  yet  the  estate  which  the  hus- 
band g^aineth  dependeth  on  uncertainty  and 
consisteth  in  privity;  for,  if  the  wife  be 
attainted  of  felony,  the  lord  by  escheat 
shall  enter  and  put  out  the  husband." 
''Also,  if  the  husband  be  attainted  of  felony 
(he  says,)  the  king  gaineth  no  freehold,  but 
a  pernancy  of  the  profits  during  the  cover- 
ture; and  the  freehold  remaineth  in  the 
wife.  The  claim  to  the  rents  and  profits 
during^  the  coverture  was  all  the  husband 
was  entitled  to  in  his  own  right,  though  in 
right  of  his  wife  he  was  jointly  seized  with 
her  of  the  freehold,  unless,  by  the  birth  of 
a  child,  he  became  tenant  for  life  by  the 
curtesy."     2  Bl.  Com.  433. 

If  the  foregoing  principles  are  sound, 
which  are  well  supported  by  high  au- 
604  thority,  it  is  clear  that  the  ^husband's 
tenancy  by  the  marital  right  is  de- 
pendent upon  and  derives  its  support  from 
the  marriage  relation,  and  ceases  immedi- 
ately upon  its  dissolution.  It  really  vests 
np  right  to  the  realty  in  the  husband  as  his 
own,  and  divests  no  rig'ht  from  the  wife  in 
the  realtv.  The  husband  acquires  in  his 
own  right  only  the  pernancy  of  the  rents 
and  profits  during  the  coverture.  And  im- 
mediately upon  the  dissolution  of  the  mar- 
riage by  decree  of  divorce,  his  tenancy  by 
the  marital  rig'ht,  which  he  holds  in  jure 
uxoris,  ceases,  and  the  freehold  remaineth 
to  the  wife. 

After  the  birth  of  issue,  the  husband  is 
entitled  to  an  estate  for  his  own  life,  and 
in  his  own  right,  as  tenant  by  the  curtesy 
initiate.  Co.  Litt.  351  a,  30  a,  124  b; 
Schermerhorn  v.  Miller,  2  Cowen  R.  439. 
He  then  becomes  sole  tenant  to  the  lord, 
and  is  alone  entitled  to  do  homage  for  the 
land,  and  to  receive  homage  from  the  tenant 
of  it,  which,  until  issue  born,  must  be  done 
by  husband  and  wife.  2  Bl.  Com.  126; 
Iritt.,  g  90;  Co.  Litt.  67  a,  30  a.  Then  he 
may  forfeit  his  estate  for  life  by  committing 
a  felony,  which,  until  issue  born,  he  could 
not  do,  because  the  wife  was  the  tenant. 
2  Bl.  Com.  126;  Roper  Hus.  &  Wife  47. 
And,  after  issue  born,  the  husband's  estate 
will  not  be  defeated  by  the  attainder  of  the 
wife;  for  the  tenancy  continues,  he  being 
sole  tenant.  1  Hale  P.  C.  359;  Co.  Litt. 
351  a,  40  a;  Bro.  Abr.  Forf,  78.  Does  it 
follow  that  it  will  not  be  defeated  by  a 
divorce,  which  dissolves  the  marriage? 
That  is  the  important  question  in  this  case, 
because  there  is  issue  of  the  marriage, 
whereby  the  plaintiff  in  error  became  tenant 
by  the  curtesy  of  his  wife's  lands,  of  which 
she  now  holds  possession,  and  from  which 
to  eject  her  he  brought  this  suit.  We  have 
seen  that  he  could  not  hold  it  as  tenant  by 
the  marital  right.  But  having  by  the 
606     birth  *of  issue  become  tenant  by  the 


curtesy  initiate,  according  to  the 
thorities  cited,  he  thereafter  held  by  a 
different  tenure.  He  no  longer  held  it  bj 
a  joint  seisin  with  the  wife  in  her  right: 
but,  by  the  birth  of  issue,  he  became  the 
sole  tenant,  and  held  in  his  own  right,  as 
tenant  by  the  curtesy  initiate.  The  fore- 
going declaration  of  doctrines  and  citation 
of  authorities  may,  for  the  most  part,  be 
found  in  Ewell's  Lead.  Cas.,  title  Coverture, 
p.  485-6;  and  without  affirming  or  disaffirm- 
ing the  law  as  declared  by  them,  with 
regard  to  the  rights  acquired  by  the  ha&- 
band  by  the  birth  of  issue,  it  may  be  con- 
ceded so  far  as  it  may  affect  the  decision  of 
this  cause. 

To  constitute  a  tenancy  by  the  cnrtesT. 
there  are  four  requisites,  the  last  of  which 
is  the  death  of  the  wife.  The  tenancy  of 
the  husband  by  the  curtesy  is  initiate  npoa 
the  birth  of  issue.  It  is  consummate  on  the 
death  of  the  wife.  The  attainder  of  the 
wife  cannot  prevent  its  consummation. 
Notwithstanding  her  attainder,  at  her  death, 
the  husband  living,  it  will  t>e  consummate. 
Therefore  the  attainder  of  the  wife  cannot 
defeat  it.  But  the  divorce  which  breaks  the 
bonds  of  matrimony  perpetually  dissolTCs 
the  marital  relation  between  them,  so  that 
the  man  ceases  forever  to  be  the  husband 
and  the  woman  to  be  the  wife,  must  necesr 
sarily  defeat  its  consummation.  It  can 
never  be  consummate  by  the  death  of  the 
wife.  As  is  said  by  Mr.  Bishop:  **UpQa 
the  birth  of  living  issue,  capable  of  taking 
her  estate  of  inheritance  by  heirship,  be 
(the  husband)  becomes  tenant  by  thecnrtesj 
initiate  of  it ;  but  the  death  of  the  wife  is 
necessary  to  make  such  tenancy  consiun- 
mate,  and  there  can  be  no  death  of  the  wife 
if  the  woman  ceases  to  be  a  wife  before  her 
death."  2  Bishop  on  Mar.  A  Divorce,  } 
712.  The  attainder  of  the  wife  could  not 
overturn  the  foundation  npon  which 
608  *the  tenancy  tested,  the  marriage;  or 
prevent  its  consummation  by  render- 
ing the  fourth  requisite  impossible.  The 
divorce  does  both.     It  removes  or  destrovi 

• 

the  foundation  on  which  the  tenancy  rested. 
and  without  which  it  could  not  have  existed 
at  all ;  and  it  makes  it  impossible  that  it 
can  ever  be  completed  or  consummated. 

The  question  as  to  the  relative  merit  or 
demerit  of  the  parties  can  have  no  bearini? 
upon  the  decision  of  this  cause.  It  micfat 
have  had  a  very  important  influence  io  the 
decision  of  questions  relating  to  the  estate 
and  maintenance  of  the  parties  in  the 
divorce  case,  if  the  court  had  nndertaken 
in  that  cause,  as  authorized  by  the  statute, 
to  decree  concerning  them.  But  in  a  pos- 
sessory action  to  eject  the  defendant  fnna 
the  possession  of  her  freehold  of  inheritance, 
with  which  she  was  invested  before  the 
marriage,  the  case  must  turn  upon  questions 
involving  the  rights  of  property  and  pos- 
session. The  plaintiff  must  recover  upon 
the  strength  of  his  title  or  right  of  po6se»- 
sion.  It  is  only  a  question  of  property,  and 
the  plaintiff  cannot  avert  the  legal  effect  of 
a  divorce  upon  his  marital  rights  of  prop- 
erty by  showing  that   the  divorce   was  dc- 
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creed  in  his  favor  for  the  fault  of  his  wife. 
Unless  there  was  some  rule  of  law  for  set- 
tling* the  rights  of  parties,  according*  to 
their  relative  merit  or  demerit  in  the  divorce 
suit,  it  is  not  perceived  how  that  could  have 
any  legitimate  influence  upon  the  decision 
of  this  cause.  The  court  is  not  aware  of 
any  such  rule  of  law.  Nor  can  it  be  per- 
ceived how  such  a  rule  could  be  framed  or 
prescribed  that  would  comport  with  justice, 
and  be  promotive  of  the  public  virtue. 

The  policy  of  the  law  is  not  to  oppress  the 
frail  and  erring,  or  to  drive  them  to  hope- 
lessness and  despair.  It  is  rather  to  reclaim 
the  weak  and  erring,  and  to  invite 
607  *and  allure  them  back  to  the  paths  of 
virtue  when  they  have  in  an  evil  hour 
departed  from  them.  It  would  be  impracti- 
cable, perhaps,  to  prescribe  any  general 
and  inflexible  rule  that  would  not  operate 
very  often  injuriously.  It  would  not  do  to 
provide  that  the  property  of  the  party  in 
fault,  or  such  a  propc  tion  of  it,  should  be 
taken  from  him  or  her  and  given  to  the 
other.  Nor  would  it  be  right  to  prescribe 
an  inflexible  rule  against  the  wife,  to  divest 
her  of  her  property,  and  give  it  to  her  hus- 
band, when  she  was  found  to  be  in  fault. 
Such  legislation  would  not  comport  with  a 
just,  wise,  or  humane  policy.  The  legisla- 
ture, in  its  wisdom,  has  made  a  more  judi- 
cious disposition  of  this  subject,  in  vesting 
the  divorce  courts  with  power  to  make  such 
<lecree  concerning  the  estate  and  mainte- 
nance of  the  parties  as  the  circumstances 
of  each  case  may  make  expedient  and  proper. 
When  the  court  fails  to  make  such  decree, 
a.s  in  this  case,  then  the  parties  must,  as  to 
the  property,  stand  upon  their  legal  rights, 
sis  they  may  be  affected  by  the  dissolution 
of  the  marriage. 

Upon  the  whole,  the  court  is  of  opinion, 
-that  upon  the  dissolution  of  the  marriage 
all  the  husband's  claims  to  the  wife's  lands 
vrhich  depended  on  the  marriage  were  ex- 
tinguish^, and  she  was  entitled  to  be 
T'estored  to  them ;  and  that  there  is  no  error 
in  the  decree  of  the  circuit  court,  and  that 
it  be  aflOrmed. 

Judgment  affirmed. 


608        *Board  of  Supervisors  of  Washing- 
ton Co.  V.  Dunn  &  als. 

June  Term,  1876.  Wythevllle. 

f .  NotlCM— To  Sheriff  by  SupervUor*.— A  notice  by  the 
snperrisors  of  a  county  to  D,  late  sberifl  and  his 
sureties,  that  they  will  move  the  county  coart  at  its 
November  term,  to  render  judirment  airalnst  them 
for  the  sum  of  $4,840.08,  the  same  belnff  the  amount 
of  said  D's  deficiency,  and  default  for  county 
levies  for  the  year  1809,  that  went  into  D*s  hands 
as  sheriff  as  aforesaid,  and  which  he  had  failed  to 
account  for,  &c..  Is  sufficiently  specific  and  definite 
to  warrant  a  judfirment  thereon. 

a.  Same— How  Viewed.*— The  rule  firovernlng-  notices 
Is.  that  they  are  presumed  to  be  the  acts  of  parties, 

•Notlce»— How  Viewed.— In  Union  C.  L.  Ins.  Co.  v.  Pol- 
ar d,  94  Va.  153,  28  S.  E.  Rep.  421,  the  court  cited  the 


and  not  of  lawyers.  They  are  viewed  with  arreat 
indulgence  by  the  courts,  and  if  the  terms  of  the 
notice  be  fireneral.  the  court  will  construe  it  favor- 
ably, and  will  apply  it  according-  to  the  truth  of  the 
case,  as  far  as  the  notice  will  admit  of  such  appli- 
cation. If  it  be  such  that  the  defendant  cannot 
mistake  the  object  of  the  motion,  it  will  be  suffi- 
cient 
a.  Same— Sheriff  and  Sureties— Official  Bond.— Upon  a 
notice  to  a  sheriff  and  his  sureties  of  a  motion 
airaiuMt  them  for  his  failure  to  account  for  taxes* 
they  appear  and  ask  for  a  rule  upon  the  attorney 
for  the  commonwealth  to  show  cause  why  the 
record  of  the  bond  of  the  sheriff  should  not  be 
amended,  corrected  or  vacated;  and  several  of  the 
sureties  file  affidavits,  in  which  each  states  the 
grounds  on  which  he  relies,  to  show  he  is  not  bound 
by  the  bond.  One  says  he  signed  on  condition  that 
other  persons  should  slgu.  Another  says  he  sigrned 
the  bond,  but  never  acknowledged  or  delivered  it, 
and  after  signing-  he  determined  not  to  acknowl- 
edge it  Another  says  he  acknowledged  it  in  court, 
on  condition  that  all  the  parties  who  signed  would 
acknowledge  it  In  fact,  the  defendants  had 
either  acknowledg-ed  the  bond  before  a  Justice; 
and  none  of  these  conditions  appeared  on  the 
record  or  bond,  or  were  made  known  to  the  court 
These  affidavits  present  no  ground  for  the  release 
of  the  parties  or  for  the  rule. 

4.  Sane— Same— Same— Proof  of  Execution.- It  is  not 

necessary  that  the  sureties  of  a  sheriff  in  his 
official  bond   should   acknowledare    the  same  in 

court  The  bond  may  be  acknowledged  by 
609    *them  in  court  or  its  execution  out  of  court 

may  be  proved  by  witnesses.  And  there  is 
no  statute  or  rule  of  law  requiriuff  such  proof  to  be 
adduced  at  the  time  the  bond  is  received  by  the 
court  With  or  without  such  proof,  the  parties  who 
had  actually  sltmed  would  be  bound  by  the  deed. 

5.  Bonds— 5lflrned,  Sealed  and  Delivered.*— A  person 
who  signs,  seals,  and  delivers  an  instrument  as 
his  deed,  will  never  be  heard  to  question  its  valid- 
ity, upon  the  mround  that  It  was  not  acknowledged 
by  him,  nor  proved  at  the  time  of  the  delivery.  It 
is  the  sealluff  and  delivery  that  gives  efficacy  to 
the  deed;  not  proof  of  its  execution.  And  this 
principle  applies  to  all  bonds,  whether  executed  by 
public  officers  or  private  persons,  unless  there  is  a 
statute  makinff  the  acknowledgment,  or  proof  in 
court  essential  to  the  validity  of  the  Instrument 


principal  case  for  the  following-  proposition:  "The 
rule  governing  notices  is  that  they  are  presumed  to 
be  the  act  of  the  parties,  and  not  of  lawyers,  and 
are  viewed  with  great  indulffence  by  the  courts.  If 
the  notice  be  such  that  the  defendant  cannot 
mistake  its  object,  it  will  be  sufficient"  See  also. 
Blanton  v.  Com.,  01  Va.  11,  20  S.  £.  Rep.  884,  citing  the 
principal  case ;  Monteith  v.  Com.,  15  Gratt  172;  Drew 
V.Anderson,  1  Call  Bl;  Graves  v.  Webb,  1  Call  448: 
Seffouine  v.  Auditor.  4  Munf.  398:  Lemoigne  v.  Mont- 
g-omery,  5  Call  628;  Booth  v.  Kinsey,  8  Gratt  660; 
Hendricks  v.  Shoemaker,  8  Gratt  197:  White  v. 
Sydenstricker,  6  W.  Va.  46:  Board  v.  Parsons.  22  W. 
Va.  811,  citing- the  principal  case;  Shepherd  v.  Brown, 
80  W.  Va.  19,  8  S.  E.  Rep.  190,  citluff  the  principal 
case;  County  Ct  v.  Miller,  84  W.  Va.  791.  12  S.  E.  Rep. 
1078. 

*Bonds— Signed,  Sealed  and  Delivered  — Effect.— In 

SUte  V.  Proudfoot  88  W.  Va.  745.  18  S.  E.  Rep.  9.52,  the 
court  quoted  and  followed  the  rule  on  this  subject 
laid  down  In  the  principal  case. 
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6,  3«ne— Evidence  of  Bxecutlon.— In  an  action  on  an 
official  bond,  if  there  is  no  record  evidence,  tbe 
execution  of  it  may  be  established  by  the  testimony 
of  attestlnfiT  witnesses,  or  if  there  be  none,  by  proof 
of  hand  writinsr,  or  by  discovery  from  the  adverse 
party. 

7  Same— notions  on— Pleas.*-  -On  a  notice  of  a  m otion 
asrainst  a  sheriff  and  his  sureties  on  his  official 
bond,  the  pleas  of  "fM>n  damnijlcatus"  and  "ni/  defter* 
are  not  proper  pleas. 

8.  Same— Parties*  Names  Not  In  Body  of  Instrument- 
The  fact  that  the  names  of  two  of  the  parties  who 
executed  and  acknowledged  the  bond,  were  not  in 
the  body  of  it,  does  not  invalidate  it  as  to  them. 

9.  Motion  aipdnst  Sheriff— Evidence  of  lndebtedness.t 

—On  a  motion  against  a  sheriff  and  his  sureties  for 
the  county  levies  he  had  failed  to  account  for,  the 
report  of  the  clerk,  who  had  been  directed  by  an 
order  of  the  county  court  to  settle  the  sheriff's 
account,  though  made  with  the  sheriff  without 
notice  to  the  sureties,  is  competent  evidence 
affainst  them  to  show  the  amount  for  which  the 
sheriff  is  indebted.  If  they  had  notice,  as  the 
statute  provides,  the  report  would  be  conclusive 
upon  them ;  without  notice,  it  is  jtrima  faeU  evi- 
dence of  the  amount  of  the  sheriff's  indebtedness. 

In  October  1872  the  board  of  supervisors 
of  W'ashing^on  county  ^ave  a  notice  to  Wm. 
A.  Dunn,  late  sheriff  of  said  county,  and 
fourteen  other  persons,  as  his  sureties  in 
his  official  bond  as  sheriff,  that  at  the  No- 
vember term  of  the  county  court  of  Wash- 
ington county,  a  motion  would  be  made  to 
said  court  to  render  judgment  against 
610  them  in  favor  of  said  bc^rd  of  *super- 
visors  for  the  sum  of  $4,840.03,  the 
same  being  the  amount  of  said  Wm.  A. 
Dunn's  deficiencv  and  default  for  county 
levies  for  the  year  1869  that  went  into  said 
Dunn's  hands  as  sheriff  as  aforesaid,  and 
which  he  failed  to  account  for,  or  pay  over 
as  the  law  requires,  with  lef^al  interest  on 
said  sum  from  May  1st,  1870,  and  such 
damages,  &c. 

When  the  case  was  called  the  defendants 
moved  the  court  to  quash  the  said  notice  on 
account  of  insufficiency  and  illegality.  But 
the  court  overruled  the  motion;  and  the 
defendants  excepted.  This  is  the  first  ex- 
ception. 

The  defendants  moved  the  court  for  a  rule 
upon  the  commonwealth's  attorney  requir- 

The  principal  case  is  also  cited  in  Wheeling  v. 
Black,  25  W.  Va.  281,  and  in  Wriffht  v.  Smith,  81  Va. 
782. 

•Pleas  to  Motions  a^nst  Parties  on  Bonds.— See 
the  followinir  cases  citing  the  principal  case  with 
approval:  Bunch  v.  Fluvanna  Co.,  86  Va.  454,  10  S.  E. 
Rep.  682:  Hall  v.  Ratliff,  93  Va.  828.  24  S.  E.  Rep.  1011: 
Polinff  V.  Maddox.  41  W.  Va.  784,  24  S.  E.  Rep.  1001. 
Further,  see  State  v.  Hays,  80  W.  Va.  107,  8  S.  E.  Rep. 
177;  Archer  v.  Archer,  8  Gratt  689. 

tMotlon  aipdnst  Sheriff— Evidence  of  Indebtedness. 
—In  Carr  v.  Meade.  77  Va.  100,  the  principal  case  is 
cited,  and  also,  Munford  v.  Overseers,  2  Rand.  818; 
Jacobs  V.  Hill.  2  Leiffh  803;  Cox  v.  Thomas,  9  Gratt 
828 :  Crawford  v.  Turk,  24  Gratt.  176.  These  cases  sus- 
tain the  rule  that  the  record  of  a  chancery  suit  is 
properly  evidence  vrima  fade  affalnst  sureties,  al- 
though they  are  not  parties  thereto. 


inie;'  him  to  show  cause  why  the  record  io 
this  court  in  re^irard  to  the  bond  of  Wm.  A. 
Dunn,  late  sheriff  of  this  county,  should  not 
be  corrected,  amended  or  vacated,  and  asked 
leave  to  read  certain  affidavits  in  support  of 
said  motion :  to  the  readinfif  of  which  die 
plaintiff  objected,  which  objection  the  court 
overruled;  and  then  overruled  the  mottoo, 
and  refused  to  grant  the  rule ;  and  the  de> 
fendants  a^ain  excepted.  The  substance  of 
these  affidavits  are  sufficiently  stated  bj 
Judge  Staples  in  his  opinion.  This  it  tbe 
second  exception. 

The  defendants  then  craved  ojer  of  tbe 
record  in  reference  to  the  execation  of  tbe 
bond  of  Wm.  A.  Dunn  and  his  qnalificatioa 
as  sheriff,  and  demurred  to  it ;  bnt  the  oovt 
overruled  the  demurrer.  They  then  tendcnd 
the  pleas  of  nil  debet,  payment,  non  dam- 
nificatus  and  conditions  performed;  anl, 
on  objection  bj  the  plaintiffs  the  court  ex- 
cluded the  pleas  of  nil  debet  and  not 
damnificatus;  and  the  defendants  apis 
excepted.     This  is  the  third  exception. 

Robert    P.    Pippin,    and   Joseph   Pippin. 

two  of  the  defendants,  filed  their  ter- 
611      eral  pleas  of  nul  tiel  record*  and  *iii- 

sisted  there  was  no  record  biudinir 
them.  These  pleas  were  objected  to  by  tbe 
plaintiffs,  but  were  admitted  by  the  cooit; 
and  the  court  proceedin^r  to  try  the  issae  urn 
the  pleas,  rendered  judgment  for  the  phin- 
tiffs;  and  these  defendants  ag^in  excepted. 
This  is  the  fourth  exception. 

On  the  calling  of  the  cause,  it  was  agreed 
by  the  parties  to  dispense  with  a  jury,  and 
submit  the  whole  matter  of  law  and  fact  to 
the  court.  And  to  maintain  the  issoeoa 
their  part,  the  plaintiffs  offered  in  evidcsoe 
a  report  of  commissioner  Bangh,  the  dak 
of  the  county  court,  before  whom,  by  an 
order  made  at  its  March  term  1870,  tbe 
county  court  had  directed  William  A.  Dimn. 
late  sheriff,  Ac,  to  settle  his  account  with 
the  clerk  of  the  court,  as  provided  by  lav. 
This  report  showed  a  balance  due  from  said 
Dunn  for  taxes  of  $4,840.03,  upon  whict 
he  might  be  entitled  to  a  credit  for  the  pnh 
ceeds  of  tax  tickets  turned  over  to  his  mc- 
cesser.  To  this  evidence  the  defendaati 
objected — 1st,  because  the  report  itras  illei^; 
and  2d,  because  the  sureties  were  not  saa- 
moned,  or  in  any  way  parties  to  the  settle- 
ment on  which  the  report  was  made.  B«t 
the  court  overruled  the  objection,  and  ad- 
mitted the  evidence;  and  the  defendaoti 
again  excepted.     This  is  the  fifth  exceptioo. 

When  the  evidence  was  introduced,  tke 
court  rendered  a  judgment  against  tJie  de- 
fendants for  $4,840.03,  with  interest  froa 
the  1st  of  May  1870  till  paid,  subject  to  tbe 
credits  of  $1,138.32,  and  $1,077.60,  as  of  that 
date:  but  refused  to  allow  dama^^^es.  Froo 
this  judgment  the  defendants  obtained  a 
supersedeas  to  the  circuit  court :  and  in  that 
court  the  judgment  of  the  county  oonrt  was 
reversed,  and  a  judgment  was  rendered  ia 
favor  of  the  defendants.  And  therenpoB 
the  plaintiffs  applied  to  a  judge  of  this  cMt 
for  a  writ  of  error  and  sui 
was  awarded. 
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612  *J.  I,.  White  and  J.    A.   Buchanan, 
for  the  appellants. 

Baxter  and  York,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  board  of  supervisors  of  Washington 
county  moved  the  county  court  of  said 
county,  at  its  November  term  1872,  for 
judgement  against  Dunn  and  his  sureties  on 
account  of  his  default  as  sheriff,  in  failing 
to  account  for  and  pay  over  the  county  levies 
for  the  year  1869.  At  the  December  term 
the  defendants  submitted  a  motion  to  quash 
the  notice  upon  which  the  motion  of  the 
plaintiffs  was  founded.  The  court  overruled 
the  motion  to  quash;  and  the  defendants 
excepted.  This  is  the  defendants*  first  bill 
of  exceptions. 

The  ground  of  the  motion  to  quash  does 
not  appear  by  the  record ;  but,  as  stated  by 
the  counsel,  it  is  that  the  notice  is  not  suffi- 
ciently specific  and  definite  to  warrant  a 
judgment  thereon.  In  Monteith  v.  Com- 
monwealth, 15  Gratt.  172,  it  was  decided  by 
this  court,  that  upon  a  motion  against  a 
sheriff  and  his  sureties  for  his  failure  to 
pay  taxes  due  the  commonwealth,  it  is  not 
necessary  that  the  notice  shall  state  on 
what  bond  of  the  sheriff  the  motion  will  be 
made.  The  rule  governing  notices  is,  that 
they  are  presumed  to  be  the  acts  of  parties, 
and  not  of  lawyers.  They  are  viewed  witli 
great  indulgence  by  the  courts ;  and  if  the 
terms  of  the  notice  be  general,  the  court 
will  construe  it  favorably,  and  apply  it  ac- 
cording to  the  truth  of  the  case,  as  far  as 
the  notice  wiU  admit  of  such  application. 
If  it  be  such  that  the  defendant  cannot 
mistake  the  object  of  the  motion,  it  will  be 
sufficient.      Graves  v.    Webb,    1   Call 

613  443;  Seeouine  v.    Auditor,    4  *Munf. 
398;  Steptoe  v.  Auditor,  3   Rand.  221. 

In  this  case  the  notice  states,  that  the  sheriff 
had  collected  the  levies  for  the  year  1869, 
and  that  he  had  failed  to  account  for  and 
pay  over  the  same  as  required  by  law.  It 
states  the  amount  for  which  he  was  delin- 
quent, and  for  that  amount  judgment  would 
be  asked  against  him  and  his  sureties.  It 
would  seem  impossible  for  the  defendants, 
tixx>n  reading  this  notice,  to  misunderstand 
the  character  of  the  claim  asserted  or  the 
grounds  of  the  proceeding.  We  are  there- 
fore of  opinion,  that  the  county  court  did 
not  err  in  refusing  to  quash  the  notice. 

The  next  ground  of  error  arises  upon  the 
defendants'  second  bill  of  exceptions.  At 
the  January  term  1874  the  defendants  moved 
the  court  to  grant  them  a  rule  against  the 
attorney  for  the  commonwealth  to  Ahow 
cause  why  the  record  of  the  bond  of  William 
A.  Dunn,  as  sheriff  of  Washington  county, 
should  not  be  corrected,  amended  or  va- 
cated ;  and  they  asked  leave  to  read  certain 
affidavits  in  support  of  their  motion,  to  the 
reading  of  which  the  plaintiffs  objected; 
but  the  court  overruled  the  objection,  and 
permitted  the  affidavits  to  be  read.  It, 
however,  refused  to  grant  the  rule  asked  for 
by  the  defendants ;  and  to  this  ruling   the 


defendants  excepted.  It  will  be  observed 
that  the  application  was  for  a  rule  to 
amend,  correct  or  vacate  the  record ;  which 
of  these  was  intended  does  not  appear.  We 
are  not  informed  in  what  respect  or  to  what 
extent  the  record  was  designed  to  be  altered ; 
nor  are  we  informed  whether  the  action  of 
the  court  was  desired  as  to  all  or  part  only 
of  the  defendants.  Perhaps  the  object  of 
the  defendants  may  be  more  correctly  gath- 
ered from  the  affidavits  filed  by  them.  One 
of  these  states,  that  the  affiant  signed  the 
bond  upon  condition  that  certain  other 
614  persons  were  also  to  *sign;  but  this 
condition  had  never  been  complied 
with.  No  such  condition  appears  on  the 
face  of  the  bond;  nor  is  there  anything 
from  which  it  would  be  inferred;  nor  is  it 
pretended  it  was  ever  communicated  to  the 
court.  Another  affidavit  states,  that  the 
affiant  signed  the  bond,  but  he  never  ac- 
knowledged or  delivered  it ;  upon  informa- 
tion he  afterwards  obtained  in  regard  to 
the  sheriff,  he  determined  that  he  never 
would  acknowledge  the  bond. 

A  third  affidavit  states  that  the  affiant 
acknowledged  the  bond  in  open  court,  on 
condition,  however,  that  all  the  parties  who 
signed  would  also  acknowledge  it ;  but  no 
such  condition  appears  either  by  the  bond 
or  by  the  record.  Another  affiant  relies 
upon  the  fact,  that  his  signature  was  affixed 
by  his  nephew;  and  further,  that  his  name 
is  not  in  the  body  of  the  bond.  It  is  very 
true  that  this  defendant  did  not  himself 
sign  his  name,  but  it  was  done  by  another 
in  his  presence,  and  by  his  direction  and 
authority.  This,  of  course,  is  equivalent  to 
a  signing  by  himself.  The  other  defendant, 
whose  affidavit  was  taken,  states  that  the 
sheriff  informed  him  he  only  wanted  affiant's 
name  until  next  succeeding  court,  when  it 
would  be  taken  off  the  bond ;  and  with  this 
understanding  he  signed  the  bond;  but  it 
is  not  pretended  that  the  county  court  was 
apprized  of  any  such  arrangement. 

Upon  these  papers  the  application  for  the 
rule  to  alter  the  record  was  based.  I  have 
taken  the  trouble  to  state  the  substance  of 
them,  that  it  may  be  seen  how  utterly 
groundless  is  the  claim  of  the  defendants 
to  escape  the  obligation  of  the  bond  executed 
by  them.  Notwithstanding  this  pretension 
of  a  conditional  execution  of  the  instru- 
ment, all  of  those  making  affidavits  appeared 
before  a  justice  or  justices  of  the  peace,  and 
acknowledged  they  had  respectively 
616  signed  the  bond  *as  sureties;  and 
these  acknowledgments  were  made 
without  qualification  or  reservation, and  with 
full  knowledge  that  such  acknowledgments 
would  be  used  before  the  county  court  by 
the  sheriff  as  evidence  of  their  execution  of 
the  bond.  The  fact  is,  that  these  affidavits 
are  nothing  more  than  pleas  of  non  est 
factum  in  disguise.  But  however  considered, 
whether  as  pleas  or  mere  affidavits,  whether 
taken  singly  or  in  the  aggregate,  they  pre- 
sent no  ground  either  for  the  release  of  the 
defendants,  or  for  a  rule  to  amend  or  vacate 
the  record. 

It  is  very  apparent  the  main  theory  of  the 
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defence  is,  that  an  acknowledgment  in  court 
is  necessary,  in  order  to  bind  those  who  sign 
the  sheriff's  bond  as  sureties.  This  is, 
however,  to  confound  the  execution  of  the 
instrument  with  the  proof.  In  Caiweli  v. 
Commonwealth,  17  Gratt.  391,  it  was  decided 
by  this  court  that  the  sureties  may  acknowl- 
edge the  bond  in  court,  or  its  execution  out 
of  court  may  be  proved  by  witnesses.  Such, 
indeed,  is  the  language  of  the  statute.  There 
is,  however,  no  statute  nor  rule  of  law  re- 
quiring such  proof  to  be  adduced  at  the  time 
the  bond  is  received  by  the  court.  It  is  very 
true  that  a  tribunal,  charged  with  the  duty 
of  taking  the  bonds  of  public  officers,  would 
be  grossly  derelict  in  accepting  a  bond  with- 
out satisfactory  proof  of  its  execution  being 
adduced  at  the  time  of  receiving  the  bond ; 
but  with,  or  without  such  proof,  the  parties 
who  had  actually  signed  would  be  bound  by 
their  deed.  A  person  who  signs,  seals  and 
delivers  an  instrument  as  his  deed,  will  never 
be  heard  to  question  its  validity  upon  the 
g^round  that  it  was  not  acknowledged  by 
him,  nor  proved  at  the  time  of  the  delivery. 
It  is  the  sealing  and  delivery  that  gives 
efficacy  to  the  deed,  not  proof  of  the  execu- 
tion. And  this  principle  applies  to 
616  all  bonds,  whether  executed  *by  public 
officers  or  private  persons,  unless,  in- 
deed, there  is  some  statute  making  the 
acknowledgment  or  proof  in  court  essential 
to  the  validity  of  the  instrument.  In  an 
action  upon  an  official  bond,  if  there  is  no 
record  evidence,  the  execution  of  it  may  be 
established  by  the  testimony  of  attesting 
witnesses,  or,  if  there  be  none,  by  proof  of 
hand-writing,  or  by  a  discovery  from  the 
adverse  party.  Such  proof  may  not  be  as 
conclusive  as  an  acknowledgment  of  record, 
but  in  many  cases  it  is  equally  satisfactory. 

In  the  case  before  us  the  bond  was  ac- 
knowledged in  open  court  by  five  of  the 
sureties,  at  the  May  term  1869.  And  on 
motion  of  the  sheriff,  he  was  allowed  until 
the  June  term  to  complete  it.  At  the  June 
term  the  bond  was  accordingly  returned 
with  the  justices*  certificates  of  acknowl- 
edgment, by  nine  other  sureties,  two  of 
whom  had  become  such  since  the  preceding 
term.  In  this  condition  the  bond  was  ac- 
cepted by  the  court  as  a  complete  instrument. 

There  is  no  proof  in  the  record;  nor  is 
there  even  an  averment,  save  a  brief  state- 
ment made  by  Isaac  B.  Dunn  in  his  affida- 
vit, that  any  of  these  parties  either  signed 
or  delivered  the  bond  conditionally.  All 
of  them  certainly  acknowledge  it  without 
qualification,  reservation  or  condition,  either 
before  the  court  or  before  justices  of  the 
peace  in  the  country.  Now,  it  may  be  true, 
that  the  mere  certificate  of  a  justice  of  the 
peace  is  not  competent  evidence  of  the  exe- 
cution of  an  instrument  of  this  character. 
It  does  not  follow,  however,  there  may  not 
have  been  other  proof  before  the  county 
court  at  the  time,  in  addition  to  these  cer- 
tificates. Non  constat  but  that  the  justices 
themselves  were  in  court  producing  the 
certificates  and  testifying  to  the  acknowl- 
edgment. Caldwell  v.  Craig,  17  Gratt. 
396.     Be    that    as  it    may,    none    of   these 


617  defendants   deny   their  sigiiatares  or 
their   acknowledgments.      Neither  ia 

the  affidavits  filed,  nor  in  any  other  mode, 
so  far  as  the  record  discloses,  was  there  asr 
question  or  controversy  on  this  point.  AzmI, 
as  will  be  hereafter  seen,  this  coart  is  booud 
to  presume  that  satisfactory  proof  as  to  all 
the  defendants  was  adduced  upon  the  trial 
of  this  case  in  the  court  below. 

It  seems,  however,  there  are  six  signatvra 
to  the  bond,  as  to  which  there  was  no  pnoi 
before  the  county  court  which  recorded  tke 
bond,  by  acknowledgment  or  otherwise. 
There  is  no  suggestion,  however,  that  these 
signatures  are  not  genuine,  or  that  the  bond 
is  not  valid  as  to  the  parties  who  made 
them.  These  obligors  are  not  included  in 
the  plaintiffs'  notice.  Why  they  were  not  io 
included  does  not  appear.  No  complaint 
was  made  upon  that  ground  in  the  coot 
below,  for  the  reason,  no  doubt,  that  the 
statute  authorizes  a  notice  and  motioa 
against  all  or  any  inte  'mediate  number. 
There  was  doubtless  g-ood  ground  for  die 
omission ;  and,  as  the  record  discloses  noth- 
ing to  the  contrary,  that  which  was  doise 
was  rightfully  done. 

But  it  further  appears,  there  are,  or  were, 
upon  the  bond  the  names  of  ^vc  other 
obligors.  These  names  had,  however,  beci 
erased,  according  to  a  statement  of  the 
deputy  clerk,  before  the  May  term  1869,  to 
which  the  bond  was  first  returned.  In  re- 
cording the  bond,  these  names  were  omitted 
by  the  clerk ;  so  that  they  are  not  upon  the 
instrument  as  recorded.  Whether  they  were 
in  fact  genuine  signatures,  and,  if  so,  wbj 
they  were  erased,  does  not  appear.  Om 
thing  is  certain,  the  erasures  had  been  made 
and  were  apparent  at  the  time  the  6^Te  sue- 
ties  unconditionally  acknowledi^red  the  bond 
in  open  court.  They  were  equally  apparent 
when    the    bond   was  taken  into  the 

618  ^country  and  unconditionally  acknowl- 
edged   before   the  justices  by  nine  of 

the  sureties.  So  that  all  the  present  de- 
fendants may  be  regarded  as  having  ^' 
knowledged  the  execution  of  the  bond  intfa 
full  notice  of  the  erasures.  If  they  did  not 
have  such  notice,  it  was  because  thev  ddih- 
eralely  closed  their  eyes  to  the  fact,  cr 
because  they  most  negligently  failed  te 
examine,  or  even  to  look  at,  the  paper  at 
the  time  of  the  acknowledgment.  The  con- 
sequences of  such  gross  negligence  mntf. 
of  course,  fall  upon  the  defendants,  and  nrt 
upon  the  public. 

Such  was  the  case  made  by  the  defeodasts 
upon  the  application  for  a  rule  to  alter  the 
record.  It  may  be  true,  as  I  have  aiready 
said,  that  the  certificate  of  a  justice  of  tbr 
peace  is  not  of  itself  competent  evidence  cf 
the  execution  of  the  bond.  But  these  cer- 
tificates were  exhibited  by  the  defendants 
themselves ;  the  original  bond  was  exhibited 
by  them ;  the  unconditional  acknowled^^meot 
was  conceded  in  the  affidavits.  How  then 
could  the  court  grant  the  rule?  Upon  the 
defendants  own  showing',  the  papers  vpo* 
which  they  relied  showed  conclusively  ther 
were  not  entitled  to  it,  and  fnllv  vindical«l 
the  refusal  of  the  county   court  to  grant  it. 
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It  seems,  however,  that  the  defendants 
imurred  to  the  record  of  the  bond  of  th6 
leriff ;  and  the  learned  judge  of  the  circuit 
»art  was  of  opinion  upon  that  demurrer 
le  judf^ment  of  the  county  court  ought  to 
ive  been  for  the  defendants.  Now  con- 
!ding  that  a  demurrer  to  evidence  is  a 
'oper  proceeding  upon  a  mere  notice  and 
otion  to  be  tried  by  the  court,  was  it  ever 
card  that  a  party  could  select  a  single 
em  of  his  adversary's  testimony  and 
»mur  to  that?  I  had  supposed  that  a  de- 
lurrer  of  the  kind  could  only  be  taken  after 
the  whole  testimony  is  concluded,  and 

19  *then  the  demurrer  affirms  the  insuffi- 
ciency of  the  whole  testimony  to  sus- 

Lin  the  issue.  But  this  is  not  all.  No  one 
ill  controvert  the  proposition,  I  imagine, 
lere  can  be  no  demurrer  to  evidence  until 
le  trial  is  had.  In  this  case  the  demurrer 
as  taken  at  one  term  of  the  court  before 
le  trial  had  commenced,  and  before  the 
ise  was  even  ready  for  a  trial,  and  the 
inse  was  in  fact  tried  at  the  next  succeed- 
ig  term.  If  the  court  had  held  that  the 
scord  was  of  itself  insufficient  to  charge 
le  defendants  as  sureties,  it  would  not 
ave  precluded  the  plaintiffs  from  offering 
afirain  on  the  trial  at  the  next  term  in 
mnection  with  parol  proof  to  supply  the 
sfect.  It  would  have  been  competent  to 
low  by  any  relevant  evidence,  that  all  the 
efendants  had  signed,  sealed  and  delivered 
le  bond,  although  the  record  showed  that 
ve  only  had  actually  acknowledged  it  in 
pen  court.  Was  it  any  less  the  bond  of 
le  nine  who  acknowledged  before  witnesses, 
lan  of  the  five  who  appeared  before  the 
jurt?  Was  it  not  proper,  and  every  way 
ermissible,  to  bring  proof  of  the  execution 
y  these  nine  if  the  record  failed  to  show 
:7  Can  we  assume  it  was  not  adduced 
efore  the  judge  who  tried  the  case?  The 
M:ord  states  that  the  whole  matters  of  law 
ad  of  fact  were  referred  to  the  court. 
That  were  these  matters  of  fact  there  is 
othing  to  show.  No  bill  of  exceptions  was 
Lken  to  enlighten  us  in  regard  to  the  pro- 
*edings  before  the  court.  Are  we  not 
ound  to  presume  that  everything  was 
;ghtfully  done?  The  principle  is  universal, 
lat  an  appellate  court  in  reviewing  the 
ecision  of  the  trying  court,  will  always 
resume  that  the  verdict  and  judgment  were 
>unded  upon  sufficient  evidence  unless  the 
>ntrary  is  plainly  made  to  appear.  This 
rinciple  is  carried  so  far,  that  where  there 
is  a  bill  of   exceptions   professing   to 

20  state  the  evidence,  *this  presumption 
will    still    prevail,    unless    it   can    be 

iirly  inferred  that  it  contained  all  the  evi- 
ence  adduced  on  the  trial.  See  Cooper  v. 
[epbum,  15  Gratt.  551 ;  Powell  on  Appellate 
Proceedings  126.  In  the  case  before  us,  if 
le  defendants  desired  to  raise  the  question 
f  the  sufficiency  of  the  evidence  to  charge 
lem  as  sureties,  it  was  incumbent  upon 
lem  to  spread  it  upon  the  record,  in  order 
lat  the  appellate  court  might  act  under- 
bandingly  upon  that  question.  Failing  to 
o  so,  they  are  precluded  from  controverting 
le  correctoess  of  the  judgment  rendered  by 


the  county  court.  According  to  these  views 
there  is  nothing  in  the  second  bill  of  excep- 
tions which  would  warrant  an  appellate 
court  in  reversing  the  decision  of  the  county 
court. 

The  defendants'  third  bill  of  exceptions 
was  taken  to  the  refusal  of  the  court  to  re- 
ceive the  plea  of  non  damnificatus  and  the 
plea  of  nil  debet.  It  is  somewhat  difficult 
to  understand  what  was  the  object  or  neces- 
sity for  the  various  pleas  tendered  by  the 
defendants.  The  proceeding  was  a  mere 
motion,  founded  upon  a  notice,  upon  which 
no  formal  pleadings  were  required.  It  was 
competent  for  the  defendants,  as  well  with- 
out as  with  the  pleas  offered  by  them,  to 
make  every  defence  those  pleas  suggested. 
But  if  this  were  not  so,  the  plea  of  non 
damnificatus  is  good  only  where  the  condi- 
tion of  the  bond  is  to  indemnify  and  save 
harmless.  Here  the  condition  of  the  bond 
is  * 'faithfully  to  discharge  the  duties  of  the 
office  according  to  law. "  To  an  action  upon 
such  a  bond,  ''conditions  performed*'  is 
the  proper  plea,  and  that  plea  was  offered 
by  defendants,  and  received  by  the  court. 
With  it  the  defendants  were  entitled  to  the 
benefit  of  every  defence  they  could  make 
under  the  plea  of  non  damnificatus.  As  to 
the  plea  of  nil  debet,  it  was  altogether 
621  'improper  in  an  action  or  notice  upon 
an  official  bond.  If,  however,  it  were 
admissible,  still  under  the  plea  of  conditions 
performed,  the  defendants  were  privileged 
to  make  any  defence  a  plea  of  nil  debet 
could  possibly  present.  There  is  therefore 
no  error  appearing  upon  the  third  bill  of 
exceptions. 

The  fourth  bill  of  exceptions  brings  before 
us  the  pleas  filed  by  the  defendants  Robert 
and  Joseph  Pippin,  and  the  judgment  of 
the  court  upon  these  pleas.  Upon  this  point 
it  is  sufficient  to  say,  the  issues  presented 
by  these  pleas  were  wholly  immaterial. 
These  defendants  had  signed  the  bond  after 
the  May  term  1869.  It  was  returned  to  the 
June  term  following  with  their  names  and 
with  the  justices'  certificate  of  acknowledg- 
ment. In  this  condition  it  was  delivered  to 
and  accepted  by  the  county  court.  As  al- 
ready stated,  it  was  a  valid  bond  as  to  these 
defendants,  although  never  acknowledged 
by  them  nor  proved  in  open  court.  The 
record  indeed  states  they  are  sureties;  but 
if  it  was  altogether  silent  on  this  subject, 
they  would  be  bound  by  the  signing,  sealing 
and  delivery,  and  estopped  to  deny  they  are 
such. 

It  was  therefore  no  sufficient  answer  to  the 
motion  in  this  case  to  say  there  was  no  record 
binding  these  parties  as  sureties.  Their 
obligations  and  duties  resulted  from  the 
bond,  and  not  from  the  record.  The  court 
would  have  been  fully  justified  in  rejecting 
the  pleas  in  the  first  place;  but,  having  re- 
ceived them,  it  was  proper  to  disregard 
them  upon  the  trial.  The  judgment  was 
plainly  right  upon  this  point,  whatever  may 
have  been  the  ground  upon  which  the  court 
proceeded. 

We  come  now  to  the  fifth  and  last  bill  of 
exceptions.     The  plaintiffs,   with  a  view  to 
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show  the  amount  of  the  county  levies 

622  collected  by  the  sheriff  and  never  •ac- 
counted for  by  him,  offered  in  evi- 
dence a  settlement  made  by  the  sheri  ff  with 
a  commissioner  appointed  by  the  county 
court.  This  settlement  showed  a  balance 
against  the  sheriff  for  which  the  supervisors 
are  proceeding  in  this  case.  The  defend- 
ants objected  to  this  evidence,  upon  the 
f^round  they  had  no  notice  of  the  settlement, 
were  not  parties  to  it,  and  had  not  been 
notified  to  attend  at  the  time  it  was  made, 
as  required  by  the  18th  section  of  the  53rd 
chap,  of  the  Code  of  1860.  This  section 
certainly  makes  provision  for  summoning 
the  sureties  upon  the  official  bond;  and  if 
so  sunnnoned  the  settlement  would  be  held 
to  be  conclusive  as  to  them.  They  would 
not  be  permitted  to  controvert  it  in  any 
future  proceeding.  But  it  is  not  indispen- 
sable the  sureties  should  be  notified.  In 
the  absence  of  any  notification  the  settle- 
meat,  upon  general  principles,  would  at 
least  be  prima  facie  evidence  of  the  amount 
of  the  sheriff's  indebtedness.  That  testi- 
mony of  this  character  is  legally  admissible 
to  charge  the  sureties  of  a  public  officer 
upon  their  bond  of  indemnity,  is  fully  es- 
tablished by  the  decisions  of  this  court  in 
numerous  cases.  Munford  &c.  v.  Overseers 
of  the  Poor  of  Nottoway,  2  Rand.  313 :  Jacobs 
V.  Hill,  2  L/eigh  393;  Cox  et  als.'  v.  Thomas, 
9  Gratt.  323.  In  the  more  recent  case  of 
Crawford  et  als.  v.  Turk,  24  Gratt.  176, 
this  court  held  that  a  judgment  against  the 
high  sheriff,  in  the  absence  of  fraud  or  col- 
lusion, is  conclusive  of  the  default  of  the 
deputy  as  against  the  sureties  of  the  latter, 
the  deputy  having  appeared  and  being  ex- 
amined as  a  witness  in  the  action  against 
the  high  sheriff.  These  were  cases  of  judg- 
ments against  the  principal;  but  the  same 
principle  applies  in  the  present  case.  See 
also  the  case  of  the  United  States  v.  Echs- 
ford,  1  How.  U.  S.  R.  250;  in  which  it  was 

held  that  a  treasury  transcript  of  the 

623  ^accounts   of  a   collector   was   prima 
facie  evidence  against  the   sureties  of 

moneys  received  by  him  during  his  term. 
These  authorities  are  conclusive  upon  the 
question  of  the  admissibility  of  the  settle- 
ment in  this  case  as  evidence  against  the 
defendants.  This  disposes  of  all  the  de- 
fendants' bills  of  exceptions,  and,  indeed, 
of  all  the  points  raised  by  him  in  this  court 
or  in  the  court  below. 

Before  concluding  this  opinion  it  is  proper 
to  allude  to  a  question  raised  and  strongly 
pressed  by  the  plaintiffs,  who  are  the  ap- 
pellants here.  It  is  in  regard  to  the  suffi- 
ciency of  the  first  three  bills  of  exceptions 
to  bring  before  the  appellate  court  the  alleged 
errors  set  forth  in  those  bills.  It  is  deemed 
unnecessary,  however,  to  consider  these 
matters;  as  this  court  is  of  opinion  the  case 
is  more  satisfactorily  disposed  of  upon  the 
merits.  Upon  the  whole,  we  are  of  opinion, 
that  the  judgment  of  the  circuit  court  should 
be  reversed,  and  that  of  the  county  court 
affirmed. 

Judgment  of  the  circuit  court  reversed, 
and  judgment  of  the  county  court  affirmed.  I 
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I.  Courtt  of  Record— Proceedings  of- 
Attachment.— J  and  C  broufflit  an  action  aibv 
affalnst  W  in  the  county  court  of  W.  and  svedos: 
an  attachment,  which  was  served  on  certain  real 
esate  of  W.  PlaintlCFs  havinc  recovered  a  jvOf- 
ment,  the  court  made  an  order  directinir  the sbenf 
to  sell  the  real  estate  attached,  and  the  sberifl  hir- 
ing sold  to  L,  the  court  made  an  order  appofndaf  a 
commissioner  to  convey  the  real  estate  to  L.  vfeick 
was  done.  In  ejectment  by  W  against  L  to  n^ 
cover  the  said  real  estate— Hblj>:  The  comna 
court  belnff  then  a  court  of  sreneral  Jnrisdictxa. 
no  irresnlarities  or  error  In  its  proceedin<K  can  be 
inquired  into  in  this  case,  but  they  are  conclQ.iit« 
upon  the  rights  of  the  parties  to  the  proi>ertT-* 

a.  Same— Seme— CoHateral  Impeacfamc  Mt.t— A  }T>d|t- 
ment  of  a  court  of  record  cannot  be  Impeached  ra 
another  action,  except  for  want  of  jari«llcU<»  ia 
the  court,  or  fraud  in  the  parties  or  actors  in  it 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  Washington  coanty,  laouieht 
by  A.  T.  Wilson  against  Thomas  C.  IJuh 
caster.  On  the  trial  of  the  case  the  joy 
found  a  special  verdict,  npon  which  tbe 
court  rendered  a  judgment  in  favor  of  the 
plaintiff.  And  thereupon  Lancaster  applied 
to  a  judge  of  this  court  for  a  writ  <d 
error  and  supersedeas;  which  wis 
626  *a warded.  The  case  is  stated  bv  Judfe 
Christian  in  his  opinion. 

Gilmore  and  D.  Trigg,  for  the  appellant. 

York,  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

*Por  monoffraphic  note  on  ilffeilimi  iitii,  see  cad  •! 


tNoTS  BT  THX  RSPOBTXB.— The  jurlsdlctioa  of  the 
court  in  a  common  law  cause,  to  malce  theordentae' 
the  sale  and  conveyance  of  the  property.  seeni»  k< 
to  have  been  questioned  in  this  case:  And  yet  :t 
is  one  of  fixave  doubt:  and  as  it  is  a  very  importax: 
practical  question,  the  reporter  trusts  he  will  be  a- 
cused  for  calling  attention  to  it.  See  Battimort  4 
Ohio  R.  R.  Co.  V.  6<aiahue*t  adm'r,  IS  Qratt.  6S&:  a££ 
game  ecue,  14  Gratt  563;  Samt  v.  McCuUock  ^  Oil.  e 
Oratt  505;  Orange  <t  Alex,  R.  R.  Co.  v.  .FWrey.  17  Gtaa 
866. 

t Proceedings  of  Courts  of  Record  Cenctailnw 
Collateral  Impeachment.— it  may  be  said  to  be  sa 
axiom  of  the  law— so  well  established  is  it— that  the 
judgments  of  a  court  of  record  are  conclusJve  aai 
cannot  be  collaterally  assailed,  "except  for  want « 4 
Jurisdiction  in  the  court,  or  fraud  in  the  partk*." 
See  the  followlnsr  authorities,  dtinc  the  prindpai 
case:  Neale  v.  Utz,  76  Va.  4187;  Perkins  r.  Lane.  « 
Va.  62:  Woodhouse  v.  Fillbates.  77  Va.  JM.  C 
Pennybacker  v.  Swltzer,  75  Va.  688;  Pannill  t.  (^3:^ 
way.  78  Va.  894;  Wilcher  v.  Robertson,  7«  Va.  «:. 
Withers  v.  Fuller,  80  Gratt  668;  Nnlton  v.  Isaacs  » 
Gratt  742;  Gray  v.  Stuart  88  Gratt  858,  SSft. 
ing  opinion  of  Pbssident  Lkwis  in  Greshanx 
85  Va.  6,  6  S.  E.  Rep.  700:  Blanton  v.  Carroll,  96  Va 
541.  10  S.  E.  Rep.  320;  Leach  v.  Buckner.  19  W.  Vi.  A 
47;  Hall  v.  Hall,  12  W.  Va.  13;  McMillan  ▼.  Hicknas. 
85  W.  Va.  718,  14  S.  E.  Rep.  231.  See  also.  Bartoo^ 
Ch.  Pr.  (2d  Ed.)  p.  020,  and  noU:  1  Va.  L.xw  Heg.  8U 
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This  case  is  before  us  upon  a  writ  of  error 
a  judfnnent  of  the  circuit  court  of  Wash- 
ig-ton  county.  The  action  was  ejectment 
x>nght  bj  the  defendant  in  error  ag'ainst 
le  plaintiff  in  error,  for  the  recovery  of 
Ttain  lots  in  the  town  of  Goodson. 
The  jury  to  which  the  case  was  submitted, 
the  May  term  1874,  found  a  special  ver- 
ct.  That  verdict  found  that  the  plaintiff 
id  title  to  the  land  in  controversy  until  a 
lie  made  in  the  case  of  Johnston  &  Camp- 
ill  V.  the  plaintiff  Wilson.  The  verdict 
tfter  settinff  forth  the  fact,  that  the  origfi- 
il  papers  in  the  case  of  Johnston  &  Camp- 
ill  V.  Wilson  had  been  destroyed),  finds 
rtain  matters  of  record  taken  from  the 
cecution  books  and  minute  books  of  the 
tunty  court,  as  follows:  Record  of  a  judg- 
ent  by  default  at  March  term  1861,  in 
vor  of  Johnston  &  Campbell  v.  Wilson  for 
0,  with  interest  from  17th  April  1860  till 
lid;  costs $8.24;  fi.  fa.  satisfied,  and  money 
lid  plaintiffs.  See  reports  and  orders  of 
ie  May. 

Also  an  order  entered  upon  the  minute 
>ok  of  said  county  court,  dated  June  25th, 
61,  which  after  reciting-  the  judgment 
)ove  referred  to,  and  the  issuance  of  an 
tachment,  and  the  levy  of  the  same  on 
e  lots  in  controversy,  and  the  fact  that 
e  plaintiffs  had  executed  bond  with  secur- 
y  as  required    by  law,  directs  the  sheriff 

of  said  county  to  make  sales  of  so 
26    *much   or  so  many  of  the  lots  of  the 

defendants  so  attached  as  will  be 
Efficient  to  satisfy  the  judgment  and  costs 
plaintiffs,  and  that  the  same  be  sold  for 
sh. 

The  special  verdict  further  finds  that  the 
Hewing  orders  were  entered  in  said  at- 
chment  suit,  to  wit: 

••No.  3."— From  Minute  Book,  April  28, 
62. 

Johnston  &  Campbell,  pit's 

V.  On  an  attachment. 

A.  T.  Wilson,  defendant. 

William  King  Heiskell,  sheriff  of  this 
unty,  having  returned,  upon  the  order  of 
le  issued  in  this  cause,  that  he  had  sold 
e  property  therein  named  to  Thomas  C. 
incaster  for  the  sum  of  S615,  it  is  ordered 
at  the  said  Heiskell,  sheriff  of  this 

aforesaid,  execute,  acknowledge,  and  de- 
rer  to  the  said  JUancaster  a  deed  with 
ecial  warranty,  conveying  to  him  the  lots 

the  said  order  of  sale,  and  other  proceed- 
g-8  in  the  cause  mentioned. 

No.  4.— From  Minute  Book.  March  2, 1866. 

Johnston  &  Campbell 

V.  On  debt. 

A.  T.  Wilson. 

^y  an  order  heretofore  made  in  this  case, 
illiam  K.  Heiskell,   sheriff  of  the  county, 

IS  directed  to  sell lot   in   Goodson, 

e  property  of  the  defendant,    and  in  obe- 

ence  to  said  order   he   sold   the  same,  as 

111  appear  by  his  report  filed,  and  Thomas 

I^ancaster  became  a  purchaser  at  the  sum 


of  1615.  It  is  therefore  ordered  that  James 
C.  Campbell  be  and  he  is  hereby  appointed 
a  commissioner  to  convey  said  lots  to  the 
purchaser,  L/ancaster,  with  special  war- 
ranty. 

627  *The  special  verdict  also  sets  out  in 
haec  verba  the  deed  executed  by  James 

C.  Campbell  to  I/ancaster,  the  purchaser,  in 
accordance  with  this  last  named  order;  and 
concludes  as  follows: 

••If  the  said  proceedings  and  conveyance 
pass  the  title  of  the  plaintiff  to  defendant ^ 
to  the  property  in  controversy,  it  being  ad- 
mitted that  the  property  conveyed  by  com^ 
missioner  Campbell  to  defendant  is  the 
property  in  controversy,  then  we  find  for 
the  defendant;  if  they  do  not  pass  the  title 
of  plaintiff  to  defendant,  then  we  find  for 
the  plaintiff  the  premises  in  question;  and 
we  find  for  the  plaintiff  $368.75   for   mesne 

profits  of  the  property  from  the 'day  of 

March,  1868,  to  the  institution  of  this  suit, 
being  five  years  lacking  one  month." 

Upon  this  special  verdict  the  circuit  court 
of  Washington  entered  a  judgment  for  the 
plaintiff;  and  to  this  judgment  a  writ  of 
error  was  awarded  by  this  court. 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  rendering  a  judgment  for  the 
plaintiff,  and  that  upon  this  special  verdict 
the  judgment  ought  to  have  been  rendered 
in  favor  of  the  defendant. 

While  the  papers  in  the  attachment  suit 
had  been  destroyed,  the  orders  and  judg- 
ments taken  from  the  execution  book  and 
minute  t>ook  of  the  county  court,  show,  con- 
clusively, that  in  the  suit  of  Johnston  & 
Campbell  v.  Wilson,  an  attachment  had 
issued,  and  was  levied  upon  the  lots  in  con- 
troversy, and  that  a  sale  was  made  by  the 
sheriff;  that  that  sale  was  approved  by  the 
court;  that  at  that  sale  Lancaster  became 
the  purchaser,  and  that  a  deed  was  directed 
to  be  executed  and  delivered  to  him  by 

628  a  special  commissioner  of  the  *co«rt, 
conveying  to   him  the  lots  thus  levied 

upon  and  sold  by  the  sheriff. 

Now  it  is  conceded  that  the  county  courts 
of  the  commonwealth,  at  the  time  this  suit 
was  brought,  were  invested  by  law  with 
general  jurisdiction  in  cases  of  attachment. 
Every  presumption  must  be  made  in  favor 
of  the  correctness  of  the  proceedings  set 
forth  in  that  verdict ;  and  in  the  absence  of 
any  thing  in  the  record  to  show  the  contrarj', 
the  court  will  presume  that  proper  process 
in  a  proper  case  was  issued  and  served  lipon 
the  defendant,  and  that  he  was  properly 
before  the  court  when  these  several  orders 
were  entered  in  the  said  attachment  suit. 
We  must  treat  the  case  then,  as  one  in  which 
the  court  had  jurisdiction  of  the  subject 
matter,  and  of  the  parties.  Thus  treating 
it,  the  question  is,  can  the  plaintiff  in  an 
action  of  ejectment  oust  the  defendant  of 
his  possession,  and  defeat  his  title  acquired 
as  a  purchaser  from  the  sheriff  at  the  sale 
made  under  the  proceedings  in  the  attach- 
ment suit?  It  is  conceded  in  this  case  that 
Lancaster  is  a  bona  fide  purchaser,  who 
paid  a  full  and  fair  price  for  the  land  in 
controversy.     Fraud  and   collusion  between 
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him  and  the  sheriff,  or  between  him  and 
the  plaintiffs  in  the  attachment  suit,  is 
neither  proved  nor  even  charjired.  But  it  is 
insisted  that  there  were  certain  irre^fulari- 
ties  in  the  attachment  suit  which  makes 
the  sale  void;  and  therefore  no  title  was 
conferred  upon  the  purchasers.  In  my  view 
of  the  case  it  is  not  necessary  to  enquire 
whether  such  irresrularities  existed.  No 
matter  how  irregular  or  how  erroneous  may 
have  been  the  proceedings  in  that  suit,  they 
cannot  be  enquired  into  in  this.  That  would 
be  to  assail  collaterally  the  judgment  of  a 
court  of  record  which  had  jurisdiction  of 
the  parties  and   the   subject   matter.     This 

can  never  be  done.  But  the  judgment 
620  of  such  a  *court  until  reversed,  upon 
writ  of  error  to  an  appellate  court, 
must  be  accepted  always  and  everywhere, 
as  a  final  adjudication  of  the  questions  be- 
tween the  parties  to  the  suit.  This  is  the 
settled  doctrine  of  the  courts.  It  is  not 
merely  an  arbitrary  rule  of  law,  established 
by  the  courts,  but  it  is  a  doctrine  founded 
upon  reason  and  the  soundest  principles  of 
public  policy.  It  is  one  which  has  been 
adopted  in  the  interest  of  the  peace  of  soci- 
ely,  and  the  permanent  security  of  titles. 
If  after  the  rendition  of  a  judgment  by  a 
court  of  competent  jurisdiction,  and  after 
the  period  has  elapsed  when  it  becomes 
irreversiblie  for  error,  another  court  may  in 
another  suit  enquire  into  the  irregularities 
or  errors  in  such  judgment,  there  would  be 
no  end  to  litigation,  and  no  fixed  established 
rights.  A  judgment  though  unreversed  and 
irreversible,  would  no  longer  be  a  final 
adjudication  of  the  rights  of  litigants,  but 
the  starting  point  from  which  a  new  litiga- 
tion would  spring  up;  acts  of  limitation 
would  become  useless  and  nugatory;  pur- 
chasers on  the  faith  of  judicial  process 
would  find  no  protection ;  every  right  estab- 
lished by  a  judgment  would  be  insecure  and 
uncertain,  and  a  cloud  would  rest  upon 
every  title.  As  was  well  said  by  Mr,  Jus- 
tice Baldwin  in  the  case  of  Vorhees  v.  The 
Bank  of  the  United  States,  10  Peters  R. 
449,  474:  '*If  the  principle  once  prevails 
that  any  proceeding  of  a  court  of  competent 
jurisdiction  can  be  declared  to  be  a  nullity 
by  any  court,  after  a  writ  of  error  or  appeal 
is  barred  by  limitation,  then  every  county 
court  and  justice  of  the  peace  in  the  union 
may  exercise  the  same  right.  If  after  its 
rendition,  the  judgment  is  declared  void  for 
any  matter  which  can  be  assigned  for  error 
only  on  a  writ  of  error  or  appeal,  then  such 
court  not  only  usurps  the  jurisdiction  of  an 

appellate  court,  but  collaterally  nulli- 
630    fies  *what  such  court  is  prohibited  by 

express  statute  law  from  ever  revers- 
ing." ♦  »  ♦  **The  errors  of  a  court  do 
not  impair  their  validity.  Binding  until 
reversed,  any  objection  to  their  full  effect 
must  go  to  the  authority  under  which  they 
have  been  conducted ! ' ' 

These  principles  have  been  repeatedly 
declared  by  the  decisions  of  the  supreme 
court  of  the  United  States,  as  well  as  the 
decisions  of  this  court,  and  cannot  now  be 
questioned.     See  Elliott  v.  Peirsol,  1  Peters 


R.  328,  340;  2  Peters  169;  6  Peten  73 
Harvey  v.  Tyler,  2  Wall.  U.  S.  R.  328,  33» 
Slater  v.  Maxwell,  6  Wall.  (J.  S.  IL  Stt 
Cooper  V.  Reynolds,  10  Wall.  U.  S.  R.  3QB 
Cox  8l  als.  V.  Thomas'  adm*x,  9  Gratt.  323 
Ballard  v.  Thomas  and  Ammon,  19  Gntt 
14;  Cline's  heirs  v.  Catron,  22  Gratt.  7S^ 
Recognizing  the  doctrine  firmly  settkd 
by  these  decisions,  neither  this  ooort  mr 
the  court  below  can  enquire  whether  the 
proceedings  in  the  attachment  suit  were  ii 
accordance  with  law.  It  is  needless*  ttacre> 
fore,  even  to  note  the  irreisrnlarities  lod 
errors  pointed  out  by  the  learned  ooanad 
for  the  appellees  in  the  record  in  the  attach- 
ment suit.  There  is  one,  however,  mnd 
relied  upon,  I  will  notice.  It  is  said  tb« 
sheriff  acted  without  authority  in  making 
the  sale  of  both  lots,  when  the  order  of  the 
court  directed  him  to  sell  only  so  mocfa  as 
might  be  necessary  to  pay  the  yaAfct^oA 
and  costs ;  and  that  this  want  of  anthorit; 
in  the  sheriff  affected  the  purchaser,  becanae 
he  was  bound  to  see  that  the  sale  was  made 
in  accordance  with  the  order  of  the  covt. 
The  obvious  answer  to  this  view  is,  that 
the  sale  was  reported  to  the  court  and  ood- 
firmed,  and  thereby  the  sale  became  an  act 
of  the  court.  The  remedy  was,  to  comet 
the   error    by   motion   in   that    court*  or  br 

writ  of  error  in  an  appellate  conrt.  ix 
631      is  not  the  case  of  an  unauthorized  *act 

of  the  sheriff,  or  other  officer,  selliwc 
property  not  directed  to  be  sold  by  the  court 
In  such  case  the  sale  would  be  a  nnllitr. 
and  such  sale  would  not  be  a  proceediofr  of 
the  court.  But  when  the  sale  is  reported 
and  confirmed,  it  then  t>ecomes  an  act  of 
the  court,  and  cannot  be  enquired  into  col- 
laterally in  another  suit.  Conceding,  there> 
fore,  that  the  irregularities  were  many  aad 
the  errors  gross,  they  could  only  be  xtnt- 
died  by  motion  in  that  suit,  or  by  writ  dt 
error  to  the  judgment.  In  the  actioo  of 
ejectment  the  door  was  closed  to  all  enqnirr 
except  whether  the  court  in  the  attacfanort 
suit  had  jurisdiction  of  the  subject  matteft 
or  whether  the  purchaser  was  a  frandnlcst 
purchaser. 

Want  of  jurisdiction,  or  fraud  in  the  par- 
chaser,  may  be  shown  in  any  case,  anl 
when  established,  will  always  vacate  the 
sale  and  annul  the  deed  made  under  it;  tit 
nothing  else  will,  when  relied  upon  in  as* 
other  suit  which  ^brings  in  to  question  collat- 
erally the  judgment  of  a  court  of  competeot 
jurisdiction. 

The  judgment  of  the  circuit  court  d 
Washington  cannot  be  sustained  withoot  i 
violation  of  principles  which  ought  to  rt* 
main  inviolable.  I  am  therefore  of  opiaka 
that  the  judgment  should  be  reversed  aid  a 
judgment  entered  for  the  defendant. 

Judgment  reversed. 


ATTACHMENT. 

I.  Nature.  Object  and  Oonstraction. 

II.  Attachment  In  Actions  at  Law. 

A.  Forelfirn  Corporations  and  Nonresident  Debw% 

B.  Absent.  Removing  or  Concealed  Debtors 

C.  Fraudulent  Conversion  or  Transfer  of  Property. 
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:.  Attachment  in  Equity. 

K.  In  General. 

i.  Jurisdiction. 

3.  Removal  of  Property. 

.  Attachment  before  Action  Broufirht 

L  In  GeneraL 

J.  Removal  of  Property. 

:.  Attachment  for  Rent 

1.  For  What  Rent  Attachment  Will  Issue. 

2.  Will  Not  Issue  before  CJommencement  of  Term. 
8.  When  Preferred  to  Distress. 

4.  Attachment  without  Ball— Interpleader. 

5.  Affidavit  of  Landlord. 

6.  Removal  of  Goods  in  Course  of  Trade. 

7.  Deed  of  Trust  on  Property  on  Leased  Prem- 

ises. 

Attachment  for  Contempt 

L  Object 

5.  When  Attachment  for  Contempt  Will  Lie. 

:;.  How  Executed. 

.  Property  Subject  to  Attachment 

L  Real  Property. 

1.  Personal  Property. 

I.  Affidavit 

L  Necessity. 

3.  Time  of  MaUuff. 

^  Wbo  MayMalce. 

>.  Formal  Requisites. 

S.  Jurat  or  Certiflcaie  of  Officer. 

r.  Averments. 

1.  Ownership. 

2.  Knowledge  or  Relief. 

8.  Nature  of  Claim. 
4.  Indebtedness. 

a.  Justice  of  Demand. 

b.  Amount  of  Debt 

c.  Bfaturity  of  Debt 
6.  Nonresidence. 

t.  Sufficiency. 

a.  Following  Lanffuaire  of  Statute. 

b.  Stating  Specific  Facts. 

c.  Statinff  Good  and  Bad  Grounds. 
}.  Supplemental  Affidavit 

a.  Effect  of  Defective  Affidavit 

II.  Bond. 

i.  Necessity. 

3.  By  Whom  Given. 

7.  Amount 

^.  Amendment 

S.  Action  on. 

1.  Necessary  Averments. 

2.  Parties. 
8.  Plea. 

4.  Liability  of  Sureties. 

5.  Damaffes. 

I  Writ  or  Warrant 

IL  Requisites. 

B.  To  What  Officer  Directed. 

3.  Names  of  Parties— Recital  of  Cause  of  Action. 

D.  Recital  of  ProceedinfiTS. 

B.  Variance. 

Levy. 

A-  Upon  Real  Property. 

B.  Upon  Personal  Property. 

L  Lien. 

A.  When  Lien  Commences. 


B.  Elxtent  of  Lien. 

C.  How  Lien  on  Wife's  Interest  as  Leiratee  De- 

feated. 

D.  Priorities. 

1.  Between  Attachments. 

2.  Between  Attachments  and  Other  Liens. 

a.  Verbal  Lien  on  Land. 

b.  Execution  Lien. 

c.  Lien  on  Property  Pledged. 

d.  Lien  on  Partnership  Effects. 

e.  Pendency  of  Suit 

8.  Between  Attachments  and  Alienations. 

a.  Deed  of  Trust 

b.  Sale  of  Shares  of  Stock. 

c.  Sale  of  Negotiable  Note. 

d.  Assignment  of  Legacy. 

4.  As  Effected  by  the  Recording  Acts. 

Xn.  Disposition  of  Attached  Property. 
A  Sale. 
B.  Delivery  on  Forthcoming  or  Delivery  Bond. 

xm.  Proceedings  to  Support  or  Enforce  Attach- 
ment 

A.  In  General. 

B.  Process  and  Service. 

1.  Necessity. 

2.  Sufficiency. 

C.  Order  of  Publication. 

D.  Appearance. 

E.  Sufficiency  of  Pleading. 

F.  Judfirment 

1.  In  General. 

2.  In  Pertonam  or  in  Rem. 
8.  Validity. 

G.  Riffht  to  Rehear. 

XIV.  Return. 

A.  Time  for  Making. 

B.  Requisites. 

0.  Description  of  Land. 

XV.  Claims  by  Third  Persons. 

A.  Riffht  to  Qaestion  Validity  of  Attachment. 

B.  Riffht  of  Subsequent  Attaching  Creditors. 

C  Proceedings  to  Determine  Claims  to  Property. 

XVI.  Dissolution. 

A  What  Will  Effect  Dissolution. 

1.  Bankruptcy. 

2.  Death  of  Defendant  No  Dissolution. 
8.  Failure  to  Require  Security. 

4.  Lien  of  Prior  Attaching  Creditor. 
B.  Procedure  for. 

1.  Motion  to  Quash. 

a.  In  General— Right  to  Quash. 

b.  Who  May  Make  Motion  to  Quash. 

c.  Waiver  of  Right  to  Mov*:  to  Quash. 

d.  Effect  of  Decision  Denying  Motion. 

e.  Province  of  Court  and  Jury. 

f .  Evidence— Burden  of  Proof. 

2.  Plea  in  Abatement 

a.  In  General. 

b.  How  Plea  Should  Conclude. 

8.  Voluntary  Dismissal  of  Attachment 
4.  Effect  of  Dismissal. 

XVII.  Action  for  Wrongful  Attachment 

A.  Grounds  of  Action. 

B.  Form  of  Action. 

C.  Persons  Liable. 

D.  Evidence. 

1.  NATURE,  OBJECT  AND  CONSTRUCTION. 

Attachment  is  an  extraordinary  remedy,  whereby 
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the  property  of  the  party  complained  of  is  summarily 
seisedi  upon  an  ex  parts  complaint.  4  Miu.  Inst  (8rd 
Ed.)  pt.  1.  4(H. 

**Thiji  summary  remedy,"  says  Mr.  Daniel  in  the 
preface  of  his  works  on  attachments,  "may  be  fitly 
termed  the  liffht  cavalry  of  the  law.  To  seize  swiftly 
upon  the  effects  of  a  nonresident  or  fl^'inff  adversary 
and  to  hold  him  and  them  amenable  to  the  issue  of 
the  proceeding  are  Its  chief  functions  in  Virginia." 

"An  order  of  attachment  is  an  execution  by  antic- 
ipation. It  empowers  the  ofScer  to  seize  and  hold 
the  estate  of  the  alleged  debtor  for  the  satisfaction 
of  a  claim  or  demand  to  be  established  in  the  future 
and  for  which  a  Judgment  may  never  be  obtained. 
The  claim  may  be  entirely  unfounded,  and  even, 
when  the  demand  is  Just  the  order  may  issue  and 
be  levied  before  it  has  become  due  and  payable. 
The  proceeding  is  to  some  extent  the  reverse  of  the 
ordinary  course  of  Judicial  proceedings.  The  latter 
subjects  the  demand  of  the  plaintiff  to  Judicial 
Invesiiffation  and  permits  the  seizure  of  the  debtor's 
property  only  after  Judgment  obtained,  while  the 
former  commences  with  the  seizure  of  the  debtor's 
property  and  afterwards  subjects  the  plaintiff's 
claim  to  such  investigation."  Sntdkk,  J.,  in  Dela- 
plaln  V.  Armstrong,  21  W.  Va.  811.  See  also.  Bart. 
Law  Pr.  (2d  £d.)  900. 

Object.— '*The  prime  object  in  levying:  the  attach- 
ment." says  the  court,  in  Dorrier  v.  Masters,  88  Va. 
460,  2  S.  £.  Rep.  027,  "Is  to  obtain,  pendente  lUe,  a  lien; 
or.  In  other  words,  to  put  the  property  in  the  custody 
of  the  law  until  by  the  Judgrment  of  the  proper  tri- 
bunal the  plaintiff's  claim  is  established,  when  the 
lien  becomes  Effective  as  of  the  date  of  the  levy,  but 
must  be  enforced,  not  by  virtue  of  the  writ  of  attach- 
ment, but  by  the  Judgment  of  the  court  ordering:  a 
sale  of  the  property  which  the  attachment  has  sim- 
ply held  In  waiting." 

CofMtructlon.— The  remedy  by  attachment  is  in 
ddisoBation  of  the  common  law  and  exists  only  by 
virtue  of  statutes,  and  beluff  summary  in  its  effects 
and  liable  to  be  abused  and  used  oppressively,  its 
application  must  be  carefully  guarded  and  confined 
strictly  within  the  limits  prescribed  by  statute. 
Delaplaln  v.  Armstronff,  21  W.  Va.  211.  "This  extra- 
ordinary remedy,"  says  JoTinES,  J.,  in  Claflln  v. 
Steenbock.  18  Gratt.  842,  "is  not  only  harsh  towards 
the  defendant  himself,  but  its  operation  is  harsh 
towards  the  other  creditors  of  the  defendant,  over 
whom  the  attachment  creditor  obtains  priority.  It 
is  susceptible  of  great  abuse  and  has  often  been 
greatly  abused.  It  is,  therefore,*  closely  watched, 
and  will  never  be  sustained  unless  all  the  require- 
ments of  the  law  have  been  complied  with."  As  to 
the  strict  construction  of  the  statute  in  attachment 
proceedings,  see  also.  Bamett  v.  Damielle,  8  Call  416; 
Biantz  V.  Hendley,  2  Hen.  &  M.  806;  Kelso  v.  Black- 
bum.  8  Lelffh  200;  Brien  v.  Fittman,  12  Leiffh  879; 
Barksdale  v.  Hendree,  2  Pat.  &  H.  47:  Lambert  v. 
Jones,  2  Pat  &  H.  168. 

While  "attachment  beluff  a  summary  process,  and 
liable  to  abuse,  ouffht  to  be  carefully  watched  by 
the  courts,  and  kept  within  the  bounds  prescribed  by 
statute.  I  do  not  mean,  that  the  party  must  be  held 
to  the  very  letter,  and  that  the  slightest  departure 
from  it  is  to  be  cauffht  at  to  set  aside  the  proceed- 
ing:; but  that  there  should  be,  at  least  strictness 
and  certainly  to  what  my  Lobd  Cokk  calls  *a  com- 
mon Intent  in  general.'"  Cabb,  J.,  in  Jones  v. 
Anderson.  7  Leig:h  806. 

"It  la  true,  the  attachment  proceeding  is  a  sum- 
mary; and  harsh    remedy,  and  is  doubtless  often 


much  abused,  and  while  it  should  be  strictly.  itfhoaU 
at  the  same  time  be  rationally,  coiuitraed.  ItmR 
be  borne  in  mind,  however,  that  it  wasthevUloftk 
legislature  that  made  it  summary  and  wtcemarij 
harsh,  and  that  the  rule  of  construction  wai 
for  the  protection  of  the  debtor  defendant" 
ABD80N,  J.,  in  Dorrier  v.  Masters.  81  Va.  flO.  t  &  L 
Rep.  927. 

IL  ATTACHMBNT  IN  ACTIONS  AT  LAW. 

A.  Poralrn  CoiporatioiM  and  NaiimiMMt  ItabtonL- 
The  Virffinia  and  West  Virginia  statutes  aothoite 
attachments  ag-alnst  foreign  corporations  and lus- 
resident  debtors.  Va.  Code  1887,  S  »».  nbdlr.  l 
(see  Acts.  1801-92.  p.  620):  W.  Va.  Oode  t9n.ch.  M. 
f  1,  subdiv.  1 . 

Poralrn  Corporatloiis.  —  "A  foreign  cDrpontJa  u 
one  created  by  the  law  of  another  state  or  cocsin. 
which  may  transact  In  any  otber  country  any  tas* 
ness  warranted  by  its  charter,  and  not  prohibited  \8 
the  local  law  of  that  country.  Bat  it  cannot  cfciHt 
its  residence  or  citlsenship."  4  Min.  Inst  (U  Bi> 
407. 

In  Gowardln  v.  Universal  Life  Ins.  Ooi,  S  Gnti 
445.  the  court  says,  "Nothing  is  l>etter  establiilked  \a 
all  the  cases  and  text  writers  on  tlie  subject  of  oar- 
porations.  than  that  a  corporation  can  have  no  kfil 
existence  outside  of  the  boundaries  of  the  «mr- 
elgnty  by  which  it  was  created.  While  it  may.  Itr  tti 
ag:ents.  transact  business  anywhere,  unless  vroWV 
ited  by  Its  charter  or  prevented  by  local  laws. it  en 
have  no  residence  or  citizenship  except  where  it  h 
located  by  or  under  the  authority  of  its  duncr 
As  was  said  by  Chuf  Justicx  Taxst.  II  Ftfcn 
R.  610,  'it  exists  by  force  of  the  law  (oexdar 
it),  and  where  that  ceases  to  operate,  the  cor* 
poration  can  have  no  existence.  It  most  dscB 
in  the  place  of  its  creation,  and  cannot  oigxaie 
to  another  sovereignty.'  In  «x  parU  SchoOo- 
berrer.  6  Otto  877,  Chibf  Justicb  Waitb  aM. 
'A  corporation  cannot  change  Its  residesce  or  ttt 
citizenship.  It  can  have  its  lesal  home  only  attke 
place  where  it  is  located  by  or  onder  the  andiaritr 
of  its  charter,  but  it  may.  by  its  agents,  transact  las- 
ness  anywhere,  unless  prohibited  by  its  charter  ar 
excluded  by  local  law.*  In  Drake  on  AttadUDcos 
(3d  Ed.)  %  80,  the  proposition  is  stated,  on  ahaniaic 
authority,  as  follows:  *The  foreign  character  of  i 
corporation  is  not  to  be  determined  by  the  ptace 
where  its  business  is  transacted,  or  (even)  wherr  tk 
corporators  reside,  but  by  the  place  where  itlcia^ 
ter  was  granted.  With  reference  to  inhabitapfy  B 
Is  considered  as  an  inhabitant  of  the  state  in  wteci  it 
was  incorporated.'  "  As  to  what  constitutes  1 1*- 
elgn  corporation,  see  also.  Rece  ▼.  Newport  $c«». 
etc,  Ck>..  82  W.  Va.  164, 9  S.  E.  Rep.  212: 

In  accordance  with  these  principles,  thecoart  Wt 
that  an  insurance  company,  incorporated  under  tt 
laws  of  New  York,  even  though  It  had  complied  stdl 
the  statutory  provisions  in  relation  to  foeeifi  b* 
surance  companies  doing:  business  in  VirglBla.s« 
not  a  resident  and  its  property  was  therefore  «^ 
Ject  to  foreign  attachment  0>wardln  v.  rsiTcn*^ 
Ufe  Ins.  Co..  82  Gratt  446. 

In  Bait  &  O.  R.  Co.  V.  Koontz.  104  U.  S.  B.  \emM 
Bait  &  O.  R.  Co.  V.  NoeU.  82  Gratt  804,  it  was  beU  tM 
a  Maryland  corporation,  by  leasing  a  railraad  tt 
Virginia  from  a  Virginia  corporation,  with  tfee  a»> 
sent  of  that  state,  did  not  thereby  make  itself  a  co^ 
poration  of  Virginia.  Mb.  Justics  Wattb.  ^asM 
that  corporations  "by  .doiuf  business  awaj  froa 
their  leg:al  residence  do  not  change  their  doacs- 
ship,  but  simply  extend  the  field  of  their  operaoa*- 
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Tbey  reside  at  home,  bat  do  business  abroad."  See 
also,  Rece  v.  Newport  News,  etc.,  Co.,  82  W.  Va.  164, 
9  ^  £.  Rep.  212. 

In  NoTember  1864,  durinff  the  Civil  War.  the  plaln- 
ti£EB  issued  an  attachment  in  a  chancery  suit  against 
the  Banic  of  Virflrinia  as  a  nonresident  on  notes  of 
that  banlc  owned  by  them,  some  of  which  were  pay- 
able at  branches  of  that  bank  in  Viririnia  and  had  not 
been  presented  at  such  branch  banks  for  payment 
Hdd,  that  the  attachment  was  properly  issued  against 
the  Bank  of  Virginia  as  a  nonresident.  Hall  v.  Ban  k 
of  Va..  14  W.  Va.  684. 

Prior  to  the  statute  authorizing  attachments 
against  foreign  corporations  in  express  terms,  it  was 
held  that  such  corporation  could  be  proceeded 
affalnst  in  equity  as  an  absent  debtor  under  1  Bev. 
Code  1819,  p.  474,  c.  128.    Kyle  ▼.  Connelly.  8  Leiffh  710. 

Nonresident  Debtors— Who  a  Nonresident.  —  In- 
stead of  the  present  term  "not  a  resident,"  the  Code 
of  1819,  ch.  128,  S  1.  contained  the  expressions  "absent 
defendants"  and  "parties  who  are  out  of  this  coun- 
try." In  Kelso  v.  Blackburn,  8  Leiffh  290,  it  was  held 
that  these  expressions  did  not  include  residents  and 
citizens  of  the  state,  absent  temporarily  for  pleasure 
or  business,  but  that  "nonresidence"  was  the  around 
of  attachment  which  the  legislature  had  in  yiew. 
All  ambiffuity,  however,  was  removed  by  the  provi- 
sions which  the  revisers  of  IMO  recommended,  and 
the  legislature  adopted.  See  Rep.  of  Revisers,  1849, 
p.  756.  note. 

A  person  becomes  a  nonresident,  subject  to  at- 
tachment, the  moment  he  leaves  the  state  without 
the  atdmu9  reverkmdi;  and  with  the  fixed  purpose  of 
taking:  up  his  future  residence  elsewhere.  Moore  v. 
Holt,  10  Oratt  284. 

Where  a  person  conveys  away  his  property,  aban- 
dons his  residence,  and  commences  to  remove  to 
another  state  with  the  purpose  of  residing  there,  he 
Is  a  nonresident,  in  the  sense  of  the  attachment  law, 
before  he  has  actually  left  the  state.  Clark  v.  Ward, 
12  Gratt  44a 

Where  a  person  domiciled  in  Washington  obtained 
a  contract  to  construct  certain  sections  of  a  railroad 
in  Virflrinia,  rented  his  house  In  Washiuirton,  and 
removed  with  his  family  to  a  place  on  the  route  of 
the  railroad,  where  he  kept  house,  it  was  held  that 
be  was  a  resident  of  Virginia,  within  the  statutes 
relatinir  to  foreign  attachments,  the  court  saylnsr 
that  in  the  statutes  relating  to  attachments,  "actual 
residence  is  contemplated,  as  distlngnished  from 
leffal  residence.  The  word  is  to  be  construed  in  its 
popular  sense  *  *  *  as  the  act  of  abiding  or 
dwelling  In  a  place  for  some  continuance  of  time." 
Jjone  V.  Ryan,  80  Gratt  71&  "See  the  comments  on 
this  case  in  the  note  on  pa^e  427, 32  Am.  Dec,  to  the 
case  of  Frost  v.  Brisbin.  19  Wend.  11;  attention  beinff 
called  to  the  fact  that  the  case  of  Lonsr  v.  Ryan 
illustrates  the  difference  between  residence  and 
domicile,  in  that  while  Ryan  was  a  resident  within 
the  meaning:  of  the  attachment  statute,  yet  'there 
could  have  been  no  pretence  that  Ryan  was  domi- 
ciled in  Vir^nia.' "  Bart  Law  Pr.  (2d  Ed.)  911.  See 
also.  Dean  v.  Cannon,  87  W.  Va.  128,  16  S.  E.  Rep.  444, 
where  the  definition  of  "residence"  ffiven  in  Long 
V.  Ryan,  80  Gratt  718,  is  quoted  with  approval. 

In  Didler  v.  Patterson,  08  Va.  584,  l@  S.  E.  Rep.  661,  2 
Va.  Law  Reff.  615, /oUou^na  Long  v.  Ryan,  80  Gratt  718, 
it  was  held  that  one  who  is  dwelling  in  Virginia  with 
no  intention  of  leaving:,  belnsr  euffasred  in  construct- 
inir  public  improvements  under  a  contract  that  will 
occupy  him  for  an  indefinite  period,  is  not  a  non- 


resident within  the  meaning  of  the  attachment 
laws,  althoug'h  his  family  lives  out  of  the  state. 

Where  a  person  entirely  abandons  his  former 
residence  in  one  state,  with  no  intention  of  resuming 
ft  and  ffoes  with  his  family  to  another  residence, 
which  he  has  rented  in  another  state,  with  the 
intention  of  making  the  latter  his  residence  for  an 
indefinite  time,  the  latter  state  is  his  domicile,  not- 
withstanding that  after  he  and  his  family  arrive  at 
the  new  residence,  which  is  only  about  a  half  a 
mile  from  the  state  line,  they  go  on  the  same  day  on 
a  visit  to  spend  the  nifi:ht  with  a  neifi:hbor  in  the 
former  state,  intending  to  return  in  the  morning  of 
the  next  day,  but  he  is  detained  there  by  sickness 
until  he  dies,  and  never  does  in  fact  return  to  his 
new  home.  White  v.  Tennant  81  W.  Va.  790,  8  S.  E. 
Rep.  596. 

If  a  man's  family  has  been  removed  to  West  Vir- 
ginia, and  his  business,  means  and  property  have 
been  carried  there,  and  he  is  en^affed  in  business 
there,  and  dwells  there,  and  his  business  enirag'e- 
ments  are  such  as  to  render  his  stay  wholly  uncertain 
and  indefinite  as  to  duration,  he  is  not  a  nonresident 
of  that  state  within  the  purview  of  the  attachment 
law.  Andrews  v.  Mundy,  86  W.  Va.  22,  14  S.  E.  Rep. 
414. 

Residence  once  established  is  presumed  to  continue 
until  proved  to  have  been  chanfi:ed.  The  property  of 
a  fugitive  from  Justice,  who  suddenly  departs  from 
the  state,  leaving  his  family,  cannot  be  attached  as 
that  of  a  nonresident  since  he,  as  wanderer  and  fug*!- 
tive,  thouffh  outside  of  the  state,  can  acquire  no 
residence  which  would  make  him  a  nonresident 
under  the  attachment  laws.  The  proper  remedy  is 
to  proceed  against  him  as  a  removing:  or  absconding 
debtor.    Starke  v.  Scott  78  Va.  180. 

Volunteer  Soidiera.— A  resident  of  West  Virginia, 
who  enters  the  volunteer  service  of  the  United 
States,  and  with  his  reiriment  ffoes  beyond  the  limits 
of  the  state,  and  remains  for  some  time  in  such  serv- 
ice, does  not  thereby  become  a  nonresident  of  the 
state,  within  the  roeaniuff  of  the  attachment  law; 
and  a  valid  attachment  cannot,  on  that  ground  alone, 
be  sued  out  asrainst  his  property.  In  order  that  a 
person  may  become  a  nonresident  of  the  state,  it  is 
necessary  that  he  should  leave  the  state  wtth  the 
intention  of  remaining  absent  therefrom.  Lyon  v. 
Vance,  46  W.  Va.  781,  84  S.  E.  Rep.  761. 

B.  Alwent,  Removing  or  Concealed  Debtors.— It  will 
be  noted  that  iu  order  to  warrant  an  attachment, 
the  Virfrinla  Code  provides  that  the  debtor  shall  be 
removing  or  about  to  remove  out  of  the  state  with 
intent  to  change  his  domicil  (Va.  Code  1887,  f  2060, 
subdivision  2),  while  the  corresponding  statute  of 
West  Virginia  provides  for  attachment  where  the 
debtor  has  left  or  is  about  to  leave  the  state,  with 
intent  to  defraud  his  creditors,  or  so  conceals  himself 
that  a  summons  cannot  be  served  upon  him.  (W.  Va. 
(X>de  1809,  ch.  106,  (  1,  subdivisions  2  and  8.) 

An  original  attachment  prior  to  the  act  of  Jan.  25, 
1806,  ought  not  to  have  been  granted  to  a  creditor  on 
the  ground  that  his  debtor  intended  to  remove  pri- 
vately, or  to  abscond  or  conceal  himself  so  that  the 
ordinary  process  of  law  could  not  be  served  on  him, 
but  only  on  the  8:round  that  he  was  actually  doing  so. 
Mantz  V.  Hendley,  2  Hen.  &  M.  806. 

The  property  of  a  fugitive  from  justice,  who  sud- 
denly departs  from  the  state,  leaving  his  family, 
cannot  be  attached  as  that  of  a  nonresident  since 
he.  as  a  wanderer  and  fugitive,  though  outside  of 
the  state,  can  acquire  no  residence  which  would 
make  him    a  nonresident  under  the  attachment 
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laws.  The  proper  remedy  is  to  proceed  agralnst  bim 
as  a  removliifr  or  abscondinff  debtor.  Starke  v.  Scott. 
78  Va.  180. 

Where  the  surety  to  a  boDd  has  removed  from  the 
country  leayingr  the  principal  within  it,  the  oblifiree 
may  proceed  atrainst  him  as  an  absent  defendant 
and  attach  any  effects  or  debts  he  may  have  in  the 
state.  But  if  the  obligee  has  parted  with  any  secur- 
ity in  his  hands  by  which  the  debt  or  a  part  of  it 
miffht  have  been  paid,  the  surety  will  be  discharared 
pro  tanto.    Loop  y.  Summers.  8  Rand.  511. 

C.  Praudttlent  Conversion  or  Transfer  of  Property.— 
See  Va.  Code  1^87.  S  2950.  subdivisions  4  and  6;  W.  Va. 
Code  1800,  ch.  106,  subdivisions  5  and  6. 

Fraudulent  Intent— Burden  of  Proof.— It  is  not 
enough  that  creditors  believe  and  allege  the  exists 
ence  of  fraudulent  intent.  They  must  prove  Its 
existence.  Winsro,  Ellett  &  Crump  v.  Purdy  &  Co., 
87  Va.  472, 12  S.  E.  Rep.  070;  Burruss  v.  Trant,  88  Va. 
084,  14  S.  £.  Rep.  845. 

The  burden  of  proving  that  an  attachment  was 
issued  on  sufficient  cause  rests  on  the  plaintiff,  and 
he  should  introduce  his  evidence  first  when  the  de- 
fendant moves  an  abatement  Wright  v.  Rambo,  21 
Gratt  158;  Sublett  v.  Wood,  76  Va.  818;  Burruss  v. 
Trant,  88  Va.  080,  14  S.  £.  Rep.  845. 

Threats  to  AMiffn.— A  bonajlde  request  for  an  ex- 
tension of  time  of  payment  and  a  declaration  of  a  pur- 
pose, if  necessary,  to  make  a  general  assignment  for 
the  benefit  of  all  creditors  cannot  be  held  to  be  evi- 
dence of  an  intent  to  dispose  of  property  to  defraud 
creditors,  especially  where  such  debtor  shows  his 
intention  to  surrender  all  his  property  if  required 
for  the  purpose  of  paying  his  indebtedness.  Wlngo, 
Ellett  &  Crump  v.  Purdy  &  Co.,  87  Va.  472,  12  S.  E. 
Rep.  070. 

Failure  to  Pay  Proceeds  to  Creditors.— Just  before 
leaving  the  state,  the  defendant,  at  a  large  discount, 
assigned  an  obligation  given  him  for  the  purchase 
money  of  a  steamboat  and  carried  the  proceeds 
away,  without  leaving  any  adequate  means  to  satisfy 
the  claims  of  the  plaintiff  and  other  creditors,  hav- 
ing mortgaged  nearly  all  his  real  estate  before 
leaving.  Held^  that  these  facts  did  not  Justify  an 
attachment  on  the  ground  that  he  had  fraudulently 
disposed  of  his  property.  Capehart  v.  Dowery,  10 
W.  Va.  130. 

Failure  to  Record  Deed  of  Trust.— The  mere  failure 

of  a  bank  to  record  a  deed  of  trust  given  to  secure 

a  note,  in  the  absence  of  evidence  of  a  request  or 

desire  on  the  part  of  the  defendants  that  it  should 

not  be  recorded,  cannot  be  construed  as  an  attempt 

on  the  part  of  the  defendants  to  hinder  or  defraud 

their  creditors  and  is  no  ground  for  an  attachment 

against  them.    Burruss  v.  Trant,  88  Va.  080,  14  S.  E. 

Rep.  845. 

HI.  ATTACHnBNT  IN  EQUITY. 

A.  In  General.- It  will  be  observed  that  as  Va.  Code 
1887,  (  2064,  authorizes  attachments  in  equity  whether 
the  claim  be  legal  or  equitable,  the  grounds  which 
justify  attachments  at  law  under  Va.  Code,  (  2050,  as 
amended  by  Acts  ISOl-IKS,  p.  620,  also  authorize  at- 
tachments in  equity.  The  section  of  the  Code  of 
West  Virginia  corresponding  to  (  2060  of  the  Code  of 
Virginia  expressly  provides  that  the  attachment 
may  be  either  at  law  or  in  equity.  W.  Va.  Code 
1800,  ch.  106.  S  1. 

Prior  to  the  Code  of  1887,  attachment  in  equity  lay 
In  Virginia  only  where  the  claim  was  actually  due 
;uid  payable.  Batchelder  v.  White,  80  Va.  108;  Cirode 
V.  Buchanan,  22  Gratt  205;  O'Brien  v.  Stephens,  11 
Oratt.  610.    But  the  present  statute,  Va.  Code  1887, 1 


2064,  declares  that  "when  a  person  has  a  dala. 
legal  or  equitable,  to  any  specific  personal  pim«i5. 
or  a  like  claim  to  any  debt  whether  such  debt  te 
payable  or  not,  or  to  damages  for  the  breach  of  av 
contract,  express  or  implied,  if  sucli  claim  ezceel 
180,  exclusive  of  interest,  he  may.  on  a  bill  in  eqcuy 
filed  for  the  purpose,  have  an  attachment  to  seem 
and  enforce  the  claim,"  etc.  But  **thls  aectkn  tam 
shall  not  be  construed  as  giving  to  a  court  ot  eqioiu 
jurisdiction  to  enforce  by  attachment  a  claim  c*i 
debt  not  payable,  when  the  only  ground  for  tte  ai> 
tachment  is  that  the  defendant  or  one  of  the  4^ 
fendants,  against  whom  the  claim  la,  is  a  forv^oi 
corporation,  or  is  not  a  resident  of  this  state,  sad 
has  estate  or  debts  owing  to  the  said  defea^aa: 
within  the  county  or  corporation  in  which  the»«itM. 
or  is  sued  with  a  defendant  residing  therein."  Bean. 
in  Wingo  v.  Purdy,  87  Va.  478. 12S.  £.  Bep.93IL  vkcR 
the  suit  was  by  attachment  in  equity  against  aim 
of  nonresident  merchants  for  debts  which  were  bb( 
yet  due,  on  the  ground  that  the  defendants  were 
about  to  make  an  assignment  to  hinder,  detaj  c 
defraud  their  creditors,  it  was  held  that  proof  «f  tfee 
fraudulent  intent  was  essential  to  the  Jurfs&iMa 
of  the  court;  and  that  as  the  plain tilfo  had  failed  t» 
prove  such  fraudulent  intent  the  attachment shiOvU 
be  abated,  notwithstanding  the  fact  that  the  detan 
were  nonresidents.  Nor  is  it  enough  that  the  attack^ 
ing  creditor  believes  and  alleaee  the  fraudulent  iateac 
he  must  prove  reasonable  and  rational  groaad»  for 
his  allegations  and  belief  as  the  basis  of  his  auacfe- 
ment  proceedings.  See  Burruss  v.  Trant  flB  Vs.  M 
14  S.  E.  Rep.  845. 

It  has  been  held  that  a  guarantor  of  a  debt  mts 
maintain  a  foreign  attachment  against  his  prlDdvaL 
before  he  has  paid  the  debt  Moore  v.  Holt  lOOratL 
284.    See  also.  Williamson  v.  Bowie.  6  M nnf.  ITS. 

Several  creditors  having  distinct  demands  OMatt 
unite  in  one  suit  in  equity  to  attach  the  property  of  is 
absent  debtor.    Corrochers  v.  Sargent.  30  W.  Ta.  H- 

Bailment.— A  claim  against  a  nonresident  of  VIf> 
ginia  arising  out  of  a  contract  of  bailment  made  cfBi 
of  Virginia,  by  which  fiour  was  deposited  in  a  -mvt- 
house  in  Georgetown,  D.  C,  and  there  destroyed  Iff 
fire  is  a  claim  for  debt  for  which  a  foreign  atxaci- 
mentin  chancery  lies.    Peter  v.  Bntler.  1  LeigtS. 

B.  Jurisdiction.— The  levy  of  the  attachmcat  at 
shown  by  the  officer's  return  on  the  nonre^desc 
defendants  property,  is  the  foundation  of  the  mt 
If  the  property  attached  be  not  the  defendait't 
property,  the  court  is  without  jurisdictioa.  Colbert- 
son  V.  Stevens,  82  Va.  406. 

Equity  has  Jurisdiction  over  an  attachncBt  » 
subject  a  legacy  in  the  hands  of  an  executor  ascif- 
nishee,  to  the  payment  of  the  plalntifTa  debt:  for  t&e 
proceeding  involves  the  settlement  of  accosaa 
which  could  not  be  done  at  law.  Whitehead  r. 
Coleman,  81  Gratt  784. 

A  creditor  residing  in  Maryland  may  sue  oat  n 
attachment  in  chancery  against  the  debtor,  reridlaf 
also  in  Maryland,  and  others  residing  in  Viretsu 
indebted  to,  or  having  in  their  hands  effects  of  «Kft 
debtor.    Williamson  v.  Bowie.  6  Munf  .  17V. 

A  creditor  at  large  may  maintain  an  attacbBcA 
suit  in  equity  to  set  aside  as  fraudulent  a  deed  cos- 
veying  real  estate,  made  by  his  debtor,  where  bdd 
the  debtor  and  his  grantee  are  living  ont  of  thecoa- 
monwealth.    Peay  v.  Morrison.  10  Gratt  IISl 

C.  Removal  of  Property.— The  shipment  of  the  pf«d- 
ucts  of  an  enterprise  out  of  the  state  in  due  ooar* 
of  trade,  where  the  removal  is  not  permanent  aad 
the  proceeds  are  brought  back  within  the  stale,  h 
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ft  sufficient  arround  for   an   attachment    Clincti 
tver  Mineral  Co.  v.  Harrison,  91  Va.  IZ2,  21  S.  E.  Rep. 
t 
IV.  ATTACHnENTBBFORB  ACTION  BROUGHT. 

A.  In  Oeoeral.— Tbe  five  grounds  of  attachment 
lined  in  section  2060  of  Va.  Code  of  1887,  require  an 
Bdavit  "at  the  time  of,  or  after  the  institution  of  an 
(tion  at  law,"  and  the  attachment  is  issued  by  the 
erk  of  the  "court  in  which  the  action  is."  Since  an 
:tion  will  not  lie  for  a  debt  before  it  is  due,  no 
lachment  can  be  maintained  for  such  debt  under 
lis  section.  See  Bart.  Law  Pr.  (2d  Ed.)  982.  But 
iCtions  2961  and  2902  of  the  Va.  Code  of  1887,  provide 
T  attachment  before  the  maturity  of  the  debt 
aimed,  and  of  course  before  the  institution  of  any 
lit,  against  a  debtor  removing  his  effects  out  of 
lis  state,  whether  the  claim  Is  payable  or  not,  and 
rainst  a  tenant  removing  his  effects  from  the  leased 
remises. 

B.  Removal  of  Property.—One  memberof  amercan- 
le  house,  to  which  a  debt  has  been  contracted  but 
hich  has  not  yet  fallen  due,  is  competent  to  make 
>mplaint  on  oath  and  to  sue  out  an  attachment 
rainst  the  debtor  under  the  provisions  of  the  stat- 
ic. 1  Rev.  Code  1810,  ch.  128,  f  14:  Kyle  v.  Connelly, 
Leigh  710. 

Where  the  defendant  has  removed  a  portion  of 
Is  property  out  of  the  state  and  is  about  to  remove 
le  remainder,  and  it  appears  from  the  evidence  that 
lere  are  numerous  pending  suits  and  Judgments 
gainst  him,  these  facts  warrant  an  attachment 
nder  Va.  Code  1878,  ch.  148,  f  3.  Weiss  v.  Hobbs,  84 
'a.480,  5S.  £.  Rep.  897. 

C.  Attachment  for  Rent. 

I.  For  What  Rent  Attachment  Will  itaae.— Prior  to 
le  present  provisions  (Va.  Code  1887.  (  2902)  allowing 
ttachment  for  rent  which  is  yet  to  become  due  and 
hich  will  be  payable  within  one  year,  attachment 
>nld  not  issue  for  more  than  the  installment  of  rent 
extdue,  whether  that  was  for  a  month,  quarter, 
sar.  etc.  Redford  v.  Winston,  8  Rand.  148.  See 
:80,  Glassell  v.  Thomas,  8  Leigh  118. 
a.  Will  Not  iMue  before  Commencement  of  Term.— 
n  attachment  for  rent  which  is  to  become  due  at  a 
iture  time  cannot  be  issued  before  the  commence- 
lent  of  the  term  for  which  it  is  to  be  paid;  for 
atll  that  time  the  relation  of  landlord  and  tenant 
^es  not  exist  If  such  attachment  be  issued  and 
ivied,  the  lessee,  although  he  has  entered  into  a 
^cognizance  to  pay  the  rent,  may  have  the  attach- 
lent  and  recognizance  quashed  upon  motion.  John- 
*n.  Y.  Garland.  9  Leigh  149. 

3.  When  Preferred  to  DistreM.— Since  distress  for 
Mit  will  not  lie  where  the  property  has  been  re- 
oved  from  the  demised  premises,  the  claim  of  an 
;tachlng  creditor  to  such  property  should  be  pre- 
frred  to  that  of  a  landlord  who  has  distrained, 
his  is  true  although  the  attaching  creditor,  on 
:connt  of  some  alleged  defect  in  the  attachment 
}nd,  has  entered  into  a  compromise  giving  the 
.ndlord  the  preference,  such  agreement  being 
Ithout  consideration  and  void.  Mosby  v.  Leeds,  8 
1U4S9. 

4.  Attachment  without  Ball— Interpleader.— Section 

,  ch.  128, 1  Rev.  Code  1819.  allowing  any  person  to 
.terplead  in  attachments  without  bail  applies  only 
>  attachments  for  debt,  and  not  for  rent.  Hallam 
Jones,  Oilmer  142. 

5.  Affidavit  of  Landlord.— Where  an  attachment  is 
»aed  against  the  estate  of  a  tenant  for  rent  to 
icome  due  at  a  future  day,  on  the  oath  of  the  land- 


lord that  he  has  sufficient  grounds  to  suspect  that 
his  tenant  will  remove  his  effects  out  of  the  county 
or  corporation  before  the  expiration  of  his  term,  it 
Is  not  competent  for  the  tenant,  on  the  return  of  the 
attachment,  to  plead  that  his  landlord  had  not  suffi- 
cient grounds  to  suspect  that  the  tenant  was  about 
to  remove.    Redford  v.  Winston,  8  Rand.  148. 

6.  Removal  of  Goods  In  Course  of  Trade.— The  stat- 
ute which  authorizes  a  landlord  to  sue  out  an  attach- 
ment against  the  goods  of  his  tenant  for  rent  not 
due,  when  the  tenant  Intends  to  remove  or  is  remov- 
ing his  effects  from  the  leased  premises,  so  that 
there  will  probably  not  be  left  on  the  leased  prem- 
ises property  liable  to  distress  sufficient  to  satisfy 
the  rent  when  due,  applies  as  weU  to  removals  in 
the  regular  course  of  business  as  to  other  removals. 
No  exception  is  made  in  the  statute.  Offterdinger  v. 
Ford,  92  Va.  086,  24  S.  E.  Rep.  240,  2  Va.  Law  Reg.  877. 

7.  Deed  of  Trust  on  Property  on  Leased  Premise*.— 
The  trustee  in  a  deed  of  trust  given  by  the  lessor  on 
property  after  it  has  been  carried  on  leased  prem- 
ises cannot  remove  the  property  from  the  leased 
premises  without  securing  to  the  lessor  one  year's 
rent  He  can  stand  on  no  higher  ground  than  the 
lessee.  And  the  intention  of  the  trustee  to  remove 
said  property  by  sale  or  otherwise,  without  securing 
a  year's  rent,  is  of  itself  sufficient  cause  for  suing 
out  an  attachment  by  the  landlord.  Offterdinger  v. 
Ford,  92  Va.  886,  24  S.  E.  Rep.  240. 

V.  ATTACHMBNT  FOR  CONTEMPT. 

A.  Object— An  attachment  for  contempt  has  no 
other  object  than  to  bring  the  party  Into  court 
When  the  contempt  is  in  open  court,  the  party  being 
present,  there  is  no  need  of  any  process  to  bring  him 
in.    Commonwealth  v.  Dandridge,  2  Va.  Cas.  406. 

B.  When  Attachment  for  Contempt  Will  Ue.— An 
attachment  for  contempt  in  disobedience  of  a  decree 
of  the  chancery  court  will  only  lie  for  disobedience 
of  what  is  decreed,  and  not  for  what  may  be  decreed. 
Taliaferro  v.  Horde,  1  Rand.  242. 

An  attachment  ought  not  to  be  awarded  against  a 
party  for  refusing  obedience  to  a  decree,  which  as 
yet  remains  general  and  uncertain,  and  the  extent 
of  which,  as  it  relates  to  him,  he  cannot  ascertain 
without  applying  to  the  court  for  a  further  decree. 
Birchettv.  Boiling,  6  Munf  442. 

When  an  injunction  has  been  awarded  by  a  judge 
of  the  court  of  appeals,  the  chancellor  ought  to 
restrain  any  disobedience  to  that  order  by  attach- 
ment or  other  proper  process.  Toll  Bridge  v.  Free 
Bridge.  1  Rand.  200. 

An  attachment  to  enforce  a  decree  pronounced 
against  a  person  who  was  out  of  the  commonwealth 
cannot  be  awarded  against  him  after  his  return, 
until  twelve  months  have  elapsed  from  the  time  of 
service  of  a  copy  of  such  decree.  Horton  v.  Horton, 
4  Hen.  &  M.  406. 

C.  How  Executed.- An  attachment  for  not  perform- 
ing an  order  or  decree  of  a  court  of  equity  should  be 
executed  by  committing  the  party  to  the  county 
jail  till  the  court,  or  judge  in  vacation,  is  satl.sfled 
that  such  order  or  decree  has  been  complied  with. 
Lane  v.  Lane.  4  Hen.  &  M.  437.  As  to  executing 
attachments  to  compel  appearance,  see  Watts  v. 
Robertson.  4  Hen.  &  M.  442. 

VI.  PROPERTY  SUBJECT  TO  ATTACHMENT. 

A.  Real  Property.— No  sale  of  real  estate  which  has 
been  attached  can  be  ordered  until  all  the  personal 
property  attached  has  been  sold.  Camden  v.  Hay- 
mond.  9  W.  Va.  680. 
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Contiasent  Remainder.— A  contingent  remainder 
which  is  a  mere  possibility  is  not  within  Va.  CkMle 
1878,  ch.  148,  S  1,  allowing  an  attachment  asrainst 
"estates  or  debts"  in  certain  cases.  Younff  v. 
Yoanff,  89  Va.  676,  17  S.  E.  Rep.  470.  See  extensive 
noU  appended  to  this  case  in  23  L.  R.  A.  612. 

Interest  of  Heirs.— A  creditor  of  a  deceased  debtor 
may  proceed  by  foreign  attachment  against  the 
heirs  residing  abroad  to  subject  land  or  its  proceeds, 
in  the  state,  descended  to  them  from  the  debtor. 
Carrinff ton  y.  Didier,  8  Gratt.  S60. 

Interest  of  Tenants  In  Common.— The  undivided 
interest  of  a  tenant  in  a  common  may  be  levied 
upon  and  sold  under  an  attachment  The  co-tenants 
of  the  debtor  are  not  proper  parties  to  a  suit  for 
such  purpose.    Curry  ▼.  Hale,  15  W.  Va.  867. 

B.  Personal  Property.— An  attachment  was  served 
upon  trustees  in  a  deed  of  trust  for  the  payment  of 
certain  debts,  and  among  them  the  debts  due  to  the 
plaintiff  in  the  attachment.  Held,  that  there  could 
be  no  surplus  in  the  hands  of  the  trustees  until  the 
plaintiff's  debts  were  paid,  and  consequently  there 
could  be  no  surplus  in  their  hands  liable  to  his 
attachment.    Clark  v.  Ward,  12  Gratt  440. 

Chosesin  Action.— Under  Va.  Code  1873,  ch.  148,  f  11, 
debts  due  to  a  nonresident  debtor  by  open  account 
may  be  attached  in  the  hands  of  resident  garnishees. 
Porter  v.  Youn«r,  86  Va.  49,  6  S.  £.  Rep.  803. 

Wife's  Interest  as  Legatee.— A  wife's  interest  as 
legatee  in  her  father's  estate,  in  the  hands  of  the 
executor,  may  be  subjected  by  the  creditor  of  her 
husband,  by  a  proceeding  by  foreign  attachment 
when  the  husband  resides  out  of  the  state.  Vance 
V.  McLaughlin,  8  Gratt  289. 

Funds  in  Hands  of  State  Treasurer  or  Public  Officer.— 
Funds  in  the  hands  of  the  state  treasurer,  which  he 
holds  by  law  in  pursuance  of  a  trust,  are  not  liable 
to  attachment  at  the  suit  of  an  individuaL  Rollo  v. 
Andes  Ins.  Co.,  28  Gratt  509,  14  Am.  Rep.  147;  Buck  v. 
Guarantors'  Co.,  97  Va.  719,  84  S.  £.  Rep.  960,  6  Va. 
Law  Reg.  864;  Foley  v.  Shriver,  81  Va.  668. 

Steaffll>oats.— A  process  issued  against  the  owners 
of  steamboats  naviffatinff  the  waters  of  the  state 
can  be  levied  on  such  boats.  Commonwealth  v. 
Fry,  4  W.  Va.  721. 

Chattels  Pawned.— A  chattel  pawned  or  mortgaged 
is  not  attachable  in  an  action  a^rainst  the  pawner  or 
mortgagor.  Neill  v.  Rogers  Bros.  Produce  Co.,  41  W. 
Va.  87,  23  S.  E.  Rep.  702. 

Bill  of  Sale.— Where  a  bill  of  sale  is  executed  from 
one  party  to  another,  for  a  steamboat  navigating 
the  Ohio  river,  and  delivery  accompanies  the  act, 
thereby  rendering  the  sale  complete,  there  is  no 
such  right  of  ownership  or  title  in  the  vendor  as 
would  authorize  a  creditor  of  the  vendor  to  attach 
the  boat  under  Va.  Code  1860,  ch.  161,  (  6,  for  money 
due  on  an  account  of  materials  furnished  in  building 
and  equipping  said  boat  Hobbs  v.  Interchange.  1 
W.  Va.  57. 

Corporate  5tock.— The  shares  of  a  stockholder  in  a 
railroad  corporation  are  liable  to  attachment 
Shenandoah  Valley  R.  Co.  v.  Griffith.  76  Va.  913;  C.  & 
O.  R.  Co.  V.  Paine.  29  Gratt  502. 

Municipal  Corporations.— A  municipal  corporation 
may  be  garnished  or  attached  for  a  debt  due  to  one 
of  its  creditors  just  as  a  natural  person  may  be. 
Such  a  proceeding  is  not  contrary  to  the  public 
iwllcy  of  this  state.  Portemouth  Gas  Co.  v.  Sanford, 
67  Va.  124,  83  S.  E.  Rep.  516,  5  Va.  Law  Reg.  172. 

Ownership  or  Possession.— The  levy  of  the  attach- 
ment as  shown  by  the  officer's  return  on  the  non- 
resident defendant's  property,  is  the  foundation  of 


the  stdt  If  the  property  attached  be  not  die 
defendant's  property,  the  court  is  wlthoat  jiolific- 
tion.    Culbertson  v.  Stevens.  88  Va.  4M. 

A  house  sold  by  parol  contract  to  a  purchaser. ste 
has  paid  the  purchase  money  and  taken 
of  the  property  cannot  be  taken  by  an  attacki 
against  the  vendor  as  an  absent  debtor  andsahkcM 
to  the  payment  of  his  debt  TTirks  t.  Rlddick.  9 
Gratt  418. 

VU.  AFFIDAVIT. 

A.  Necessity.- In  a  proceeding'  by  foreign  attacb^ 
ment  in  chancery  where  there  lias  been  no  aMixtfL 
as  required  by  1  Rev.  Code  1819.  ch.  123.  S  t  that  tht 
defendants  are  absent  from  the  country  so  that  ther 

.cannot  be  served  with  process,  it  Is  error  to  6tent 
a  sale  of  their  propert>',  althoogrli  one  of  the  dcfesd- 
ants  answer  admitting  his  nonresldence.  Bnea  t. 
Pittman.  12  Leigh  870. 

B.  Time  of  Maldns.- It  is  not  neceasarr  far  Q» 
plaintiff  in  a  foreign  attachment  to  file  «ith  Ht 
clerk  an  affidavit  ot  the  nonresldence  of  his  debtor 
before  the  process  is  issued,  in  order  toocmstitBteit 
with  the  endorsement  thereon  In  ibe  namreofas 
attachment,  a  valid  lien  when  serred.  Mocxv  t 
Holt  10  Gratt  284. 

The  affidavit  required  by  the  statutes  CVa.  Cott 
1849.  ch.  161,  S  2;  Acts  1868,  ch.  9S.  S  1>  to  authorte  i 
creditor  to  sue  out  an  attachment  against  the  effecsi 
of  an  absent  debtor  may  be  made  either  before  ff 
after  the  bill  is  filed.  O'Brien  t.  Stephens.  11 
Gratt  610. 

The  affidavit  in  an  attachment  suit  against  a  imb- 
resident  under  Va.  Code  1849.  ch.  151,  I  L  may  be 
made  at  any  time  before  the  abatement  of  the  sait 
by  the  return  of  the  officer.  PulUam  v.  Akr,  0 
Gratt  54. 

When  the  bill  states  a  good  case  for  a  fbreifs 
attachment  suit  the  affidavit  of  nonresideooe  ie> 
quired  by  the  statute  may  be  made  at  any  tiiae. 
before  third  persons  have  acquired  rights;  andtte 
endorsement  on  the  subpcsna  la  not  necessairts 
render  the  attachment  valid.  Cirode  v.  BuchaaaiL 
22  Gratt  206. 

C.  Who  May  flalce.- The  affidavit  may  be  made  tr 
"any  credible  person,"  and  the  afiUdavit  need  sac 
state  that  the  affiant  is  a  "credible  peracML"  as  ttat 
will  be  presumed  until  the  contrary  appears.  Sa^l 
V.  Rogers,  29  W.  Va.  779,  2  S.  E.  Rept  796;  DelaplaiB  r. 
Rogers,  29  W.  Va.  783,  2  S.  £.  Rep.  80a 

In  Behalf  of  Finn.— One  member  of  an  atta^ix 
firm  may  make  the  affidavit  in  behalf  of  the  firm 
Kyle  V.  Connelly,  8  Leigh  719. 

Agents  and  Attorneys.— Under  I  Rev.  Oode  VOL  ch. 
78,  (  §.  the  affidavit  on  which  an  attachment  «» 
issued,  and  the  bond  and  security  for  its  due  vmt- 
cution,  ought  to  be  made  and  given  by  the  credtsor 
himself,  and  not  by  his  attorney  at  law.  Uanti  r 
Hendley,  2  Hen.  &  M.  906. 

The  affidavit  may  now  be  made  by  the  pialndiLbli 
agent  or  attorney.  See  Va.  Code  1887,  H  951  SMI 
2964,2988. 

In  a  foreign  attachment  in  chancery,  the  afiditit 
required  by  the  statute,  Va  Oode  1900,  pages  OIL  M> 
may  be  made  by  the  agent  of  the  plaintiff.  Fis^ 
V.  March,  26  Gratt  786. 

Under  Va.  Code  1873,  ch.  148.  S  2  (see  Code  18B7.  f  9SI 
which  provides  that  "on  affidavit  at  the  timeofflr 
after  the  institution  of  any  suit  •  •  •  the  cfcrt 
shall  issue  an  attachment,"  etc,  the  affldavititarte 
made  by  any  person  who  knows  the  facts.  It  is  sat 
necessary  that  it  be  made  by  the  plaintiff  or  !• 
authorized  agent    Benn  v.  Hatcher.  81  Va  & 
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D.  Pomial  Requisite.— It  is  not  a  snfflclent  ground 
o  quash  an  attachment  that  the  affldaTit  does  not 
echnically  allege  that  the  affiant  is  entitled  to 
>ecoTer  the  amount  of  his  claim  "in  the  suit"  at  bar 
IS  that  sufficiently  appears  from  the  filing  of  the 
.ffldavit  in  the  suit,  and  stating  therein  that  the 
iffiant  is  justly  entitled  to  recover  a  certain  sum  by 
Irtue  of  a  note,  describing  it,  and  that  the  same  is 
Ine  and  unpaid,  and  that  affiant  has  instituted  a  suit 
a  chancery  for  the  purpose,  and  is  about  to  issue  an 
Lttachment  in  such  suit,  it  further  appearing  that 
lie  attachment  was  issued  in  said  chancery  suit, 
ind  the  debt  was  one  that  could  properly  be  recov- 
ired  therein.  Altmeyer  y.  Caulfleld,  37  W.  Va.  847, 
7  S.  E.  Rep.  400. 

B.  Jurat  or  Certificate  of  Officer.— Although  the 
itatute  requires  that  the  complaint  to  sue  out  an 
Lttachment  against  a  debtor  shall  be  made  on  oath 
IS  the  foundation  of  the  process,  it  does  not  require 
liat  the  fact  of  the  complaint  haying  been  verified 
>y  oath  shall  be  certified  by  the  Justices  and  made  a 
>art  of  the  record.    Kyle  v.  Connelly,  8  Leigh  710. 

Where  a  paper  purporting  to  be  an  affidavit  con- 
aina  no  Jurat  and  does  not  show  on  its  face  that  the 
>arty  seeking  the  attachment  was  sworn,  it  is  not  a 
lafflcient  paper  on  which  to  base  an  order  of  attach- 
nent.  Cosner  v.  Smith,  36  W.  Va.  788,  15  S.  £.  Rep. 
•77. 

But  where  such  an  affidavit  as  the  law  requires 
las  been  made  in  an  attachment  proceeding  the 
Lcddental  omission  of  the  Jurat  when  the  affidavit 
vas  signed  by  the  officer  who  administered  the  oath, 
W3S  held  not  to  vitiate  the  attachment  Farmers* 
Sank  of  Va.  v.  Oettinger,  4  W.  Va.  806. 

P.  Avonnents. 

I.  Ownership.— In  a  suit  in  equity  against  an  absent 
lef endant  where  it  appears  from  the  bill  that  the 
:ourt  has  Jurisdiction  of  the  case,  it  is  not  necessary 
for  the  affidavit  to  state  that  the  defendant  has 
property  in  the  county  where  the  suit  is  brought, 
>ut  It  is  sufficient  to  state  that  he  has  property  and 
effects  in  any  county  of  the  state.  Anderson  v. 
rohnson,  32  Gratt.  558. 

a.  Knowledge  or  Relief.— Under  Va.  Code  1878,  ch. 
148,  f  1.  (see.  however,  Va.  Code  1887,  |  2060)  every 
iverment  in  an  affidavit  to  support  an  attachment 
lad  to  be  stated  as  a  fact,  and  upon  affiant's  own 
Knowledge  and  not  upon  belief,  or  information  and 
Delief .    Clowser  v.  Hall,  80  Va.  864. 

Affidavits  as  to  the  ground  of  attachment  are 
liways  to  be  strictly  construed,  and  any  omission  | 
>f  the  requirements  of  the  statute  is  fatal  to  the 
lttachment,  but  if  the  language  of  the  affidavit 
lecessarily  implies  the  fact,  it  is  sufficient  Hence, 
in  affidavit  "that  the  claim  is  Just"  and  "that  the 
lefendantis  converting,  etc.,"  Is  a  sufficient  com- 
>llance  with  the  statute,  Va.  Code  1887,  (  2060,  which 
■equires  an  affidavit  "that  the  claim  is  believed  to  be 
ust"  and  "that  to  the  best  of  affiant's  belief  defend- 
int  is  converting,"  etc.  Clinch  River  Mineral  Co. 
r.  Harrison,  01  Va.  122,  21  S.  E.  Rep.  660, 1  Va.  Law 
ieg.  87. 

Under  the  statute.  W.  Va.  Code,  ch.  106,  S  1,  requir- 
ng  the  affidavit  to  state  the  material  facts  relied  on, 
irhere  the  attachment  is  sought  on  the  ground  that 
;he  defendant  so  conceals  himself  that  a  summons 
cannot  be  served  on  him  an  affidavit  that  "affiant 
ind  her  friends  have  been  informed  by  his  friends 
;hat  the  defendant  has  left  the  state  so  that  a 
lummons  cannot  be  served  upon  him  personally,"  is 
nsufflclent  because  it  does  not  allege  the  facts  posi- 
ively.    Hudkins  v.  Haskins,  22  W.  Va.  645. 


Necceeity.— Under  W.  Va.  Act  of  1887,  an  affidavit 
that  the  affiant  "thinks"  the  plaintiff  ought  to  recover 
the  sum  named  is  not  equivalent  to  an  affidavit  that 
he  "believes"  he  ought  to  recover  such  sum,  and  is 
not  sufficient  to  authorize  an  attachment  Ritten- 
house  V.  Harman,  7  W.  Va.  880. 

3.  Nature  of  Claim.— Under  W.  Va.  Code,  ch.  106,  S 
1,  providing  that  the  affidavit  must  state  the  nature 
of  the  claim,  an  averment  "that  his  claim  is  founded 
upon  a  written  contract  for  the  delivery  of  certain 
timber  by  the  plaintiff  to  the  defendant"  without 
stating  in  what  respect  the  defendant  failed  to 
comply  with  such  contract,  is  insufficient  Cosner  v. 
Smith,  36  W.  Va.  788,  16  S.  £.  Rep.  077. 

An  affidavit  In  an  attachment  case  stating  that  the 
claim  "is  for  transcript  of  foreign  Judgment"  suffi- 
ciently sets  forth  the  nature  of  the  claim.  Todd  v. 
Gates,  20  W.  Va.  464. 

In  an  attachment  suit  upon  the  ground  that  the 
debtor  has  assigned  his  property  with  intent  to 
hinder,  delay  or  defraud  his  creditors,  it  is  not 
sufficient  for  the  affidavit  to  set  forth  that  the  debtor 
did  certain  acts  which  of  themselves  are  not  neces- 
sarily fraudulent,  with  an  intent  to  defraud  his 
creditors.  This  is  a  conclusion  of  law  and  should 
appear,  not  by  averment,  but  from  the  facts. 
Landeman  v.  Wilson,  20  W.  Va.  702,  2  S.  E.  Rep.  208. 

4.  Indebtednees. 

a.  Justice  of  Demand.— Under  the  W.  Va.  Statute 
of  1867,  ch.  118,  f  1,  requiring  that  the  affidavit  for 
an  attachment  shall  state  that  the  plaintiff's  claim 
is  Just  it  is  sufficient  if  the  affidavit  state  that  "the 
plaintiffs  are  Justly  entitled  to  recover."  Gutman 
V.  Va.  Iron  Co.,  6  W.  Va.  22. 

W.  Va.  Code,  ch.  106,  f  1,  prescribes  that  the  affida- 
vit for  an  attachment  shall  state  the  nature  of  the 
plaintiff's  claim,  and  the  amount  at  the  least  which 
the  affiant  believes  the  plaintiff  Is  Justly  entitled  to 
recover.  Held,  the  term  "Justly"  is  not  superfluous 
or  insignificant  but  is  a  material  qualification  of 
the  rest  of  the  phrase,  "entitled  to  recover,"  and  it 
or  its  equivalent  must  be  used  in  order  to  constitute 
a  substantial  compliance  with  the  statute.  Reed  v. 
McCloud,  38  W.  Va.  701,  18  S.  E.  Rep.  024.  See  also, 
Crim  V.  Harmon,  88  W.  Va.  506,  18  S.  E.  Rep.  758. 

b.  Amount  of  Del»t.— The  affidavit  for  an  attach- 
ment is  not  sufficient  if  it  does  not  show  the  amount 
the  plaintiff  is  entitled  to  recover  in  the  action,  as 
well  as  the  nature  of  the  plaintiff's  claim.  Cosner 
V.  Smith,  86  W.  Va.  788,  15  S.  E.  Rep.  077. 

But  it  is  not  necessary  in  Virginia  to  state  the 
character  of  the  claim,  whether  due  by  bond,  note, 
account,  or  otherwise.  M'Cluny  v.  Jackson,  6 
Gratt  06. 

Under  West  Virginia  SUtute.— Where  the  affidavit 
for  an  attachment  in  designa^ting  the  amount  which 
the  affiant  believed  the  plaintiffs  were  entitled  to  re- 
cover, omits  the  words  "at  the  least"  contained  in 
the  statute,  W.  Va.  Code,  ch.  106,  S  l ,  and  uses  no 
words  equivalent  thereto,  such  defect  is  fatal  and 
the  attachment  should  be  quashed.  Neill  v.  Rogers 
Bros.  Produce  Co.,  41  W.  Va.  37,  28  S.  E.  Rep.  702; 
Dulin  V.  McCaw,  80  W.  Va.  721,  20  S.  E.  Rep.  681:  Crim 
V.  Harmon,  88  W.  Va.  606,  18  S.  E.  Rep.  753;  Altmeyer 
V.  Caulfield,  37  W.  Va.  847,  17  S.  E.  Rep.  400. 

c.  naturlty  of  Debt— Under  W.  Va.  Acts  1885,  ch.  38,  it 
is  not  necessary  that  the  affidavit  for  an  attach- 
ment shall  in  express  terms  state  that  the  "debt  is 
due,"  but  it  is  sufficient  if  it  states  "the  amount  at 
the  least  which  the  affiant  believes  the  plaintiff  is 
Justly  entitled  to  recover  in  the  action."    Ruhl  v. 


635 


27  QRATT. 


Virginia  Reports,  Annotated. 


Rogers,  29  W.  Va.  779,  2  S.  E.  Rep.  798;  Delaplaln  v. 
Roffers,  29  W.  Va.  783.  2  S.  E.  Rep.  800. 

5.  Nonresidence.— In  an  attacbment  suit  against 
an  absent  debtor  under  1  Rev.  Code  1819,  to  subject 
lands  fraudulently  conveyed  by  blm  in  the  bands  of 
borne  defendants,  tbe  aflldarit  must  distinctly  aver 
the  nonresidence;  and  if  this  be  denied  by  tbe 
answer,  it  must  be  proved,  or  the  chancery  court 
is  without  jurisdiction.  Kelso  v.  Blackburn,  8 
Leiffh  299. 

6.  Sufficiency. 

a.  Pollowinsf  Lani^uBirs  of  5tatate.— In  an  attach- 
ment proceeding  against  a  corporation  on  the 
ffround  that  it  has  failed  to  comply  with  the  require- 
ments of  section  87,  ch.  54  of  the  Code  of  W.  Va.,  in 
reference  to  the  appointment  of  a  person  to  accept 
service  of  process,  the  affidavit  must  show  that  the 
requirements  of  said  section  have  not  been  com- 
plied with  before  an  order  of  attachment  can  issue 
by  reason  of  such  noncompliance.  U.  S.  Baking 
Co.  V.  Bach  man,  88  W.  Va.  84, 18  S.  E.  Rep.  382. 

b.  StatloflT  Specific  Pacts.— The  grounds  for  attach- 
ment are  conclusions  of  law  and  an  affidavit  is  not 
sufficient  which  states  that  the  debtor  did  certain 
acts,  which  of  themselves  are  not  necessarily  fraud- 
ulent, with  an  intent  to  defraud  his  creditors.  This, 
beinff  a  conclusion  of  law,  should  appear  from  the 
facts  themselves,  not  by  averment  Landeman  v. 
Wilson,  29  W.  Va.  702. 2  S.  £.  Rep.  206;  Hale  v.  Dona- 
hue, 25  W.  Va.  414;  Delaplaln  v.  Armstrouff,  21  W. 
Va.  211. 

Where  the  affidavit  upon  which  an  attachment  Is 
issued  charges  that  the  grantors  made  the  assign- 
ment with  intent  to  hinder,  delay  or  defraud  credit- 
ors, and  in  "material  facts"  sets  out  the  provisions  of 
the  deed  in  which  said  intent  is  claimed  to  appear, 
showing  that  the  deed  is  fraudulent  upon  its  face,  the 
affidavit  is  supported  by  such  "material  facts." 
Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  £.  Rep.  206. 

But  an  affidavit  alleging  the  "material  facts"  for 
an  attachment  to  be  "that  the  defendant  is  hiding 
and  concealing  a  large  part  of  the  stock  of  liquors 
and  wines  which  the  plaintiff  sold  and  delivered  to 
him  is  not  sufficiently  definite  to  sustain  the  order 
of  attachment     Sandheger  v.  Hosey,  26  W.  Va.  221. 

c.  Stating  Good  and  Bad  Qrounds.— Where  the  affi- 
davit for  an  attachment  contains  two  grounds  for 
the  attachment  the  one  good  and  the  other  bad,  it 
is  sufficient  Ruhl  v.  Rogers,  29  W.  Va.  779, 2  S.  £.  Rep. 
798;  Delaplaln  v.  Rogers,  29  W.  Va.  788,  2  S.  E.  Rep. 
800. 

O.  SuppleoMOtal  Affidavit— A  defective  affidavit 
for  an  order  of  attachment  cannot  be  supplemented 
by  a  subsequent  affidavit  or  proofs.  U.  S.  Baking 
Co.  V.  Bach  man,  88  W.  Va.  84, 18  S.  E.  Rep.  882. 

Although  the  affidavit  does  not  state  the  "nature 
of  the  plaintiff's  claim"  as  required  by  the  statute, 
the  attachment  suit  will  not  be  quashed  where  a 
second  affidavit  has  been  filed  before  the  rights  of 
other  parties  have  intervened.  Chapman  v.  R.  Co., 
26  W.  Va.  299. 

H.  Effect  of  Defective  Affidavit. —Defective  or  irreg- 
ular affidavits,  although  a  ground  for  reversing  a 
Judgment  or  decree  in  attachment  proceedings  for 
error  in  departing  from  the  directions  of  the  statute, 
do  not  render  such  a  Judgment  or  decree  or  the 
subsequent  proceedings  void.  Hall  v.  Hall,  12  W. 
Va.l. 

Oblectlons  in  Appellate  Court  for  First  Time.— Ob- 
jection to  an  attachment  because  not  supported  by 
an  affidavit  or  because  the  affidavit  is  defective,  is 
ground  for  a  motion  to  abate  the  atuchment,  but 


the  objection  must  be  made  in  tbe  court  belov.  aad 
cannot  be  made  for  the  first  time  in  tbe  aw)rtiaif 
court  If,  however,  the  bill  upon  which  the  atUc^ 
ment  issues  contains  all  necessary  avermcnti.  is 
sworn  to  and  filed  before  the  attachment  lasoed.  aai 
the  affidavit  adopts  the  bill,  this  Is  aU  that  is  m 
quired.  Sims  v.  Tyrer,  96  Va.  6,  26  S.  K.  Bep.  Stt.  i 
Va.  Law  Reg.  580. 

VIIL  BOND. 

A.  NeceMlty.— Where  the  sheriff  is  not  direciei  te> 
take  possession  of  the  attached  property,  no  boei  is 
required  under  Va.  Code  1887,  f  2MR.  Kenefick  r. 
Caulfield,  88  Va.  122,  18  S.  E.  Rep.  84& 

An  order  of  attachment  should  not  be  isracd  ^^- 
quiring  the  officer  to  whom  it  is  directed  to  take  iaro 
his  possession  the  property  upon  which  it  is  kried 
until  bond  has  been  given  as  required  by  W.  Va. 
Code,  ch.  106,  f  6.  Cosner  v.  Smith.  96  W.  Va.  m.  A 
S.  E.  Rep.  977. 

B.  By  Whom  Given.- The  attachment  bond  of  one 
partner  of  a  mercantile  house  sulne  ont  an  attach 
ment  conditioned  that  the  partner  shall  pay  all 
costs  in  case  the  house  shall  be  cast  In  the  suit  aai 
all  damages  that  shall  be  adjudged  against  bin  ke 
suing  out  the  attacbment  Is  a  good  bond.  Kyler. 
Connelly,  8  Leigh  719. 

But  where  an  attachment  Is  sued  ont  in  thenasie 
of  a  firm  and  one  of  the  partners  gives  bi«d 
conditioned  that  if  "he"  shaU  be  cast  in  tte 
suit,  "he"  shall  pay  all  costs  and  damages  vtSct 
shall  be  recovered  against  "htm."  the  bond  caoaat 
be  considered  as  that  of  the  firm  and  is  not  gooL 
Jones  V.  Anderson,  7  Iieigh  806. 

Under  the  act  of  1792,  the  attacbment  bond  bad  m 
be  given  by  the  creditor  himself,  and  not  by  Us 
attorney.    Mantz  v.  Hendley,  2  Hen.  A  II.  808. 

C.  Amount.— Judgment  on  attachment  wlUnotte 
quashed  because  the  bond  given  on  suing  it  a>i 
recites  only  the  sum  due,  without  Interest  ^nia 
V.  Pearce,  Gilmer  84. 

Where  the  claim  of  the  plaintiff  in  an  attacbaeat 
against  an  absconding  debtor  is  stated  as  for  a  cff- 
tain  sum  due  by  negotiable  note,  with  interest  fnm 
the  day  when  such  note  should  have  been  paid,  aai 
the  attachment  bond  describes  it  as  sued  a«t 
for  the  sum  of  money  mentioned  therein,  sayisf 
nothing  of  interest  the  variance  is  not  material 
Smith  V.  Pearce,  6  Munf.  SSA. 

D.  Amendment.— The  failure  of  the  clerk  to  «»- 
dorse  on  an  attachment  bond  that  it  has  beca 
acknowledged  and  approved  may  be  cured  atai7 
time  with  the  permission  of  the  court.  Anderaa  ▼. 
Kanawha  Coal  Co.,  12  W.  Va.  626. 

B.  Action  on. 

I.  Necessary  Averments.— In  an  action  oo  an  attach 
ment  bond,  it  is  not  sufficient  to  allege  In  tbe  dec- 
laration, that  the  defendant  "did  not  pay  all  sac^ 
costs  and  damages  as  have  accrued,  etc..*^  bat  it 
must  be  expressly  averred  that  costs  and  damase* 
have  been  actually  sustained.  Dickinson  v.  MX^tav. 
4  Rand.  158. 

a.  Parties.— Tbe  provision  in  an  attachment  bo^. 
under  Va.  Code  1871.  cb.  186.  f  6,  to  pay  aU  daaaies 
"sustained  by  any  personsby  reason  of  their  sniBr 
out  said  order  of  attachment"  does  not  enorv  t» 
the  benefit  of  the  sheriff,  who  levied  the  attackmetf 
and  took  the  attached  property  into  his  iiuiw  ifi« 
and  custody.    Mitchell  v.  Chancellor.  14  W.  Va.  S. 

The  bond  authorised  by  Va.  Code  184ft,  ch.  in.  M- 
in  relation  to  attachments,  is  not  a  general  iadea 
nifying  bond;   but  where  the  attachment 
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against  ttie  effects  of  the  defendant  generally,  he 
alone  can  sne  upon  the  bond;  and  where  the  attach- 
ment is  issaed  against  specific  property,  only  the 
defendant  or  owner  of  snch  property  can  sne  upon 
the  bond.  When  the  attachment  is  Issued  against 
the  effects  of  the  defendant  generally,  and  Is  levied 
upon  the  property  of  a  third  penton,  such  third 
person  has  no  remedy  upon  the  attachment  bond. 
Davis  V.  Commonwealth.  13  Oratt  189. 

3.  Plea.-  Either  non  damM/lcaHu  or  de  injuria  is  a 
crood  plea  to  a  suit  on  an  attachment  bond  where  the 
condition  is  that  the  plaintiff  in  the  attachment 
"shall  pay  all  costs  and  damas'es  which  may  be 
awarded  asrainst  him,  or  sustained  by  any  person  by 
reason  of  his  suinff  out  said  attachment**  Hoadley 
T.  Boush.  8  W.  Va.  280. 

4.  Liability  of  Saretle«.— In  an  action  upon  an 
attachment  bond  with  condition  to  pay  all  costs  and 
damafires  which  may  be  awarded  against  the  plain- 
tiff in  the  attachment,  or  sustained  by  any  person  by 
reason  of  the  plaintiff  having  sued  it  out,  it  is  neces- 
sary for  the  plaintiff  to  prove  that  the  attachment 
was  sued  out  without  sufficient  cause.  The  sureties 
in  the  attachment  bond,  when  the  attachment  has 
been  sued  out  with  good  cause,  are  not  responsible 
for  the  failure  of  the  officer  to  discharge  his  duty,  or 
for  a  trespass  committed  by  him.  Offterdinger  v. 
Ford.  02  Va.  086,  24  S.  E.  Rep.  246,  2  Va.  Law  Reg.  877. 

The  court  in  which  a  forthcoming  bond  for  prop- 
erty levied  on  is  taken  may,  in  a  proper  case,  direct 
an  exonsretw  of  the  surety,  and  need  not  require  him 
to  seek  his  remedy  by  audita  querela  or  by  bill  in 
equity.    Steele  v.  Boyd,  6  Leigh  547,  29  Am.  Dec.  218. 

5.  Damairea.— Upon  an  attachment  bond  with  con- 
dition to  pay  all  costs  and  damages  which  may  be 
awarded  against  the  plaintiff  in  the  attachment,  or 
sustained  by  any  person  by  reason  of  the  plaintiff 
baving  sued  it  out,  the  defendant  may  maintain  an 
action  not  only  to  recover  damages  awarded  against 
the  plaintiff  in  the  attachment,  but  also  other  dam- 
aces  sustained  by  the  defendant  by  reason  of  the 
attachment  having  been  sued  out  without  sufficient 
cause.  The  words  "any  person"  include  the  defend- 
ant in  the  attachment.  Offterdinger  v.  Ford,  92  Va. 
«38.  24  S.  E.  Rep.  246,  2  Va.  Law  Reg.  877. 

The  defendant  in  attachment  may  have  his  action 
on  the  attachment  bond,  to  recover  damages  sus- 
tained In  consequence  of  suing  out  the  attachment, 
without  previously  ascertaining  his  damages  in  some 
other  action.    Dickinson  v.  M'Craw,  4  Rand.  158. 

Evidence.— Where  a  party  is  engaged  in  the  per- 
formance of  a  contract  on  a  railroad,  using  his 
teams  and  utensils  in  removing  dirt  at  so  much  per 
cubic  yard,  and  his  teams  and  utensils  are  seized 
and  sold  under  an  attachment  wrongfully  sued  out 
acalnst  him,  whereby  he  is  prevented  from  the 
performance  of  his  contract,  the  profit  of  the  con- 
tract, which  he  has  thus  been  prevented  from  real- 
izing, is  a  proper  element  of  damage  in  an  action 
upon  the  attachment  bond,  where  such  profit  can  be 
readily  ascertained.  State  v.  Andrews,  89  W.  Va.  86, 
19  S.  £.  Rep.  885,  45  Am.  St.  Rep.  884. 

IX.  WRIT  OF  WARRANT. 

A.  Requisites.— The  endorsement  on  the  subpoena 
"by  the  clerk  of  the  court  of  chancery  that  the  suit  is 
"brought  to  attach  the  effects  of  the  absent  defendant 
is  sufficient  to  restrain  the  application  of  them  to 
any  other  use,  until  the  plaintiff's  demand  is  satis- 
fled.    M'Klm  V.  Fulton,  6  Call  106. 

The  order  of  attachment  provided  for  by  the  W. 
Va.  Act  of  1867,  ch.  118,  S  1,  Is  not  a  writ  and  need  not 


run  in  the  name  of  the  commonwealth.  Outman  v. 
Va.  Iron  Co..  5  W.  Va.  22.  But  it  was  held  in  Sims  v. 
Bank  of  Charleston,  8  W.  Va.  415,  that  an  endorse- 
ment for  attachment  was  insufficient  which  was  not 
directed  to  the  sheriff  or  any  one  else,  did  not  require 
the  sheriff  to  attach  the  property  of  the  defendant, 
and  did  not  run  in  the  name  of  the  commonwealth. 

B.  To  What  Officer  Directed.- Where  the  writ  is  not 
directed  to  the  sheriff  of  the  county  where  the 
attached  property  lies  and  does  not  require  him  to 
make  the  attachment,  the  attachment  Is  invalid. 
Sims  V.  Bank  of  Charleston,  3  W.  Va.  415. 

An  attachment  against  a  nonresident  defendant 
may  be  directed  to  the  sheriff  of  another  county 
where  he  has  effects.  Pendleton  v.  Smith,  1  W. 
Va.16. 

C.  Names  of  Parties— Recital  of  Cause  of  Action.- A 
writ  is  fatally  defective  which  does  not  specify  the 
sum  demanded,  or  the  names  of  the  plaintiffs  or 
defendants,  or  to  whom  the  property  levied  on  be- 
longs.   Clay  V.  Neilson,  5  Rand.  596. 

D.  Recital  of  Proceedings.- An  order  of  attachment 
otherwise  sufflciept  is  good  although  it  does  not 
recite  that  an  affidavit  has  been  filed  or  refer  to  any 
affidavit  on  its  face,  where  it  appears  by  the  record 
that  a  sufficient  affidavit  was  filed  by  the  plaintiff 
with  the  clerk  when  the  order  of  attachment  was 
issued.    King  v.  Board,  7  W.  Va.  701. 

B.  Variance.— The  mistake  of  the  clerk  in  issuing 
the  order  of  attachment  for  a  greater  amount  than 
that  named  in  the  affidavit  is  not  such  a  clerical 
error  as  may  be  corrected  on  motion,  and  such 
attachment  should  be  quashed  on  motion  of  the 
defendant  Ballard  v.  Great  Western  Mining  & 
Mfg.  Co.,  89  W.  Va.  394,  19  S.  E.  Rep.  610. 

X.  LEVY. 

A.  Upon  Real  Property.— Va.  Code  1860,  ch.  151,  %  7, 
provides  that  every  foreign  attachment,  except 
when  it  is  sued  out  specially  against  specified  prop- 
erty, shall  be  sufficiently  levied  in  every  case  by 
serving  a  copy  of  such  attachment  on  such  persons 
as  may  be  designated  by  the  plaintiff  in  writing,  or 
be  known  to  the  officer  to  be  in  possession  of  ^ects 
of,  or  to  be  indebted  to,  the  defendant;  and  as  to 
real  estate,  by  such  estate  being  mentioned  and 
described  by  endorsement  on  such  attachment  or 
on  the  subpoena.  Held^  that  the  endorsement  on  the 
subpoena  is  not  necessary  to  render  the  attachment 
valid  in  such  foreign  attachment  suit,  where  the 
bill  particularly  describes  the  real  estate.  Cirode 
V.  Buchanan,  22  Oratt  205. 

B.  Upon  Personal  Property.— Under.  Va.  Code  1878, 
ch.  148,  SS  7, 8,  the  attachment  may  be  levied  on  any 
visible  and  tangible  effects  of  a  nonresident  debtor 
in  his  actual  or  constructive  possession,  in  the  com- 
mon law  mode,  as  in  the  case  of  an  execution.  If 
those  effects,  whether  visible  and  tangible  or  not 
are  in  a  third  person's  possession,  they  may  be  suffi- 
ciently levied  on  by  delivering  a  copy  of  the  attach- 
ment to  such  person.  But  they  cannot  be  seized 
and  taken  possession  of,  unless  the  creditor  has 
given  a  bond  with  security  in  a  penalty  at  least 
double  the  amount  sued  for:  the  giving  of  which 
bond  is  optional  with  the  creditor  who  acquires  a 
lien  by  the  levy  without  the  seizure.  Dorrler  v. 
Masters,  83  Va.  459,  2  S.  E.  Rep.  927. 

To  constitute  an  effectual  levy,  it  is  not  essential 
that  the  officer  make  an  actual  seizure.  If  he  have 
the  goods  in  his  view  and  power,  and  note  on  the 
writ  the  fact  of  his  levy  thereon,  this  will  In  general 
suffice.  Dorrler  v.  Masters,  83  Va.  459,  2  S.  E.  Rep. 
927;  oMrmino  Bullitt  v.  Winstons,  1  Munf.  269. 
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To  make  a  valid  levy  of  an  attacbment  upon  chat- 
tels, the  officer,  ttaousrh  he  need  not  physically  seize 
or  even  touch  them,  mnst  have  them  in  his  view  and 
power,  and  do  some  act  indicative  of  an  intent  to 
levy  and  of  the  act  of  levying,  and,  if  the  chattels 
are  of  a  nature  to  admit  of  it,  must  take  them  into 
his  custody  and  control.  Poling  v.  Flanasran,  41 
W.  Va.  191,  28  S.  E.  Rep.  085. 

XI.  LIEN. 

A.  When  Lien  CommeooeA.— The  lien  of  an  attach- 
ment commences  at  the  time  of  the  levy.  William- 
son V.  Bowie,  6  Munf.  176;  Polinff  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  Rep.  (B5. 

B.  Extent  of  Lien.— The  attachment  operates  as  a 
lien  only  upon  the  debts  and  effects  of  the  absent 
debtor,  in  the  hands  of  the  home  defendants  against 
whom,  and  upon  whom,  it  is  served.  Farmers' 
Bank  v.  Day,  6  Oratt.  360. 

C.  How  Lien  on  Wife's  Interest  as  Legatee  Defeated. 
—Though  the  service  of  the  process  upon  the  execu- 
tor, in  a  proceeding  by  foreign  attachment,  creates 
a  lien  upon  the  wife's  interest  as  legatee  In  her 
father's  estate  in  favor  of  the  creditor,  yet  if  the 
husband  dies  pending  the  proceedings,  leaving  his 
wife  surviving  him,  the  lien  of  the  creditor  is  de- 
feated, and  the  property  belongs  to  the  wife.  Vance 
V.  McLaughlin's  Adm'r,  8  Qratt  289. 

D.  Priorities. 

I.  Between  Attachments.— Among  attaching  cred- 
itors proceeding  by  foreign  attachment,  the  creditor 
whose  subpoena  is  first  sued  out  and  served  is  enti- 
tled to  priority  of  satisfaction.  Farmers*  Bank  v. 
Day,  6  Gratt  360. 

Two  attachments  against  an  absconding  debtor 
are  levied  on  the  same  property.  The  first  levied  is 
quashed  by  the  county  court,  but  upon  appeal  this 
Judgment  is  reversed.  Pending  the  appeal  an  order 
is  made  in  the  second  attachment  case  for  a  sale  of 
the  property,  and  it  is  sold  and  the  proceeds  are 
paid  over  to  the  creditor  in  the  second  attachment. 
Held,  an  action  for  money  had  and  received  will  lie 
by  the  first  attaching  creditor  against  the  creditor 
in  the  second  attachment  for  the  proceeds  of  the 
sale.    Caperton  v.  M'Corkle,  6  Qratt.  177. 

Since  the  question  of  priority  between  several  at- 
tachments is  determined  not  by  priority  of  Judg- 
ments but  of  attachments,  the  first  attachment 
creditor  may  enjoin  a  creditor  under  a  subsequent 
attachment  but  prior  Judgment  Moore  v.  Holt,  10 
Gratt  284. 

Under  1  Rev.  Code  1819,  ch.  123,  creditors  of  an  ab- 
sent defendant  who  have  proceeded  by  foreign  at- 
tachment in  equity  have  priority  over  creditors 
seeking,  by  a  subsequent  attachment  on  the  same 
property  issued  after  the  service  of  the  subpoena  in 
chancery  on  the  home  defendant,  to  enforce  an  ap- 
pearance in  an  action  at  law.  Erskine  v.  Staley,  12 
Leigh  406. 

a.  Between  Attachments  and  Other  Liens. 

a.  Verbal  Lien  on  Land.— A  recital  that  the  attach- 
ment issued  in  the  cause  was  returned  served  on 
personal  property  and  real  estate  is  not  evidence  of 
the  issue  and  levy  of  such  attachment  that  will  con- 
stitute a  lien  on  the  real  estate  mentioned  as  against 
third  persons  seeking  to  enforce  a  prior  verbal  lien 
upon  such  real  estate.  Houston  v.  McCluney,  8  W. 
Va.  136. 

b.  Execution  Lien.— A  ./teri/acio*  placed  In  the  hands 
of  an  officer  for  execution  is  a  legal  lien  under  Va. 
Code  1860,  ch.  188,  |  3,  and  continues  in  effect  after 
the  return  day.    Such  lien  has  priority  over  an  at-  | 


tachment  subsequently  levied,  or  execntioo  lies  is> 
der  the  same  law,  even  though  there  has  bees  4 
proceeding  by  suggestion  under  the  junior,  peter  t» 
that  under  the  senior  execution.  Charron  v.  Bat- 
well,  18  Gratt  216;  Puryear  v.  Taylor,  12  Gntt  4Bt 

c.  Lien  on  Property  Pledged.— An  attachment  levied 
upon  pledged  property  is  subject  to  tbe  lien  of  ite 
pledge.  First  Nat  Bank  of  Parkersbarg  v.  Harkaes. 
42  W.  Va.  166,  24  S.  E.  Rep.  548. 

d.  Lien  on  Partnership  Effects.— Wbere  partaen 
have  been  declared  bankrupts,  one  creditor  of  c^e 
partnership  cannot  attach  the  partnership  efiecti  ■» 
as  to  obtain  a  preference  over  the  otber  partnenfev 
creditors.    Lindsey  v.  Corkery,  29  Gratt.  OBa 

e.  Pendency  of  5uit— An  attachment  acalnst  the  ef- 
fects of  the  husband  as  an  absconding  debtor,  leriei 
before  the  institution  of  a  suit  by  the  wife  for  a  di- 
vorce, entitles  the  attaching  creditor  to  be  satjiifted 
out  of  the  attached  effects,  in  preference  to  the  daia 
of  the  wife.    Jennings  v.  Montague,  2  Gratt  BIl 

3.  Between  Attachments  and  AHenntlMis. 

a.  Deed  of  Trust.- A  subpoena  in  chancery  was  seed 
out  against  an  absent  debtor  and  home  dcfesduts. 
The  subpoena  was  returned  executed  on  the  boiiedc^ 
fendants,  but  the  date  of  its  service  npon  themvM 
not  stated.  After  the  issue  of  the  subpoena,  bat  be- 
fore the  return  day  thereof,  the  debtor  executed  s 
deed  to  secure  certain  creditors,  whicb  was  dnlyfiel 
Hdd,  that  the  attachment  was  postponed  to  the  deed. 
Richeson  v.  Richeson.  2  Gratt  497. 

b.  Sale  of  Shares  of  Stock.— A  creditor  attaching  tiK 
shares  of  a  stockholder  in  a  railroad  company  Ac- 
quires a  claim  superior  to  that  of  a  snbseaueat  ftoaf 
Ad4  purchaser  of  such  shares  for  valne  without 
notice  of  the  attachment  Shenandoali  Valley  B.  G4 
V.  Griffith,  76  Va.  913. 

c.  Sale  of  Negotiable  Note.— S,    the  owner  of  the 

negotiable  note  of  M.  endorses  the  same  and  deposiBi 
it  with  a  bank  as  collateral  secority  for  a  loas 
obtained  upon  the  discount  by  the  bank  of  :2tf 
note  of  B.  S  sells  the  note  to  O,  and  si  ves  O  an  order 
on  the  bank  to  deliver  the  note  to  O.  On  the  tamt 
day  O  presents  the  order  at  the  bank,  and  is  toU 
the  president  of  the  bank  is  absent.f  zx»m  town.  Soae 
days  thereafter  O  has  an  interview  witli  the  preri- 
dent  at  the  bank,  and  is  then  Informed  that  the  debt 
of  S  is  nearly  paid,  and  that  he  would  deliver  to Otke 
note  but  for  the  service  of  attachment  npon  tte 
bank.  The  debt  of  S  is  afterwards  paid  in  faL 
Before  the  sale  by  S  toO.  an  attachment  had  beea 
served  upon  M  at  the  suit  of  a  creditor  of  S:  bai  flf 
this  O  had  no  notice  when  he  purchased  the  note 
After  the  sale  and  notice  to  the  bank  by  <X  w 
attachment  was  served  on  the  bank  by  anoihff 
creditor  of  S.  Held,  that  the  sale  by  S  to  O  Is  ralilL 
and  he  is  entitled  to  the  note  as  against  tbe  actftcb- 
ing  creditors  of  S.    Howe  v.  Ould,  28  Oratt  I. 

d.  Assignment  of  Legacy.— A  creditor,  at  wfe«e 
suit  process  of  foreign  attachment  against  anahecat 
debtor  is  served  on  one  of  two  executors,  is  entitM 
to  priority  of  satisfaction,  out  of  a  legacy  to  the  ai^ 
sent  debtor,  over  an  assignee  of  the  legacy  vfei 
claims  under  an  assignment  dated  tbe  day  after  the 
service  of  the  attachment  on  the  executor.  Saa- 
didge  V.  Graves,  1  Pat  &  H.  101. 

4.  As  Effected  by  the  Recordlas  Acta^— Prior  to  tbe 

Va.  statute.  Acts  1888-M.  page  545.  reqnirlng^  forad 
mortgages  to  be  recorded,  the  lien  of  a  mortgite 
creditor  upon  a  chattel,  subject  to  a  mortgage  ia 
another  state  duly  recorded  according  to  the  lawef 
that  state,  though  not   recorded  in  Virginia,  h^ 
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lority  over  the  lien  of  an  attacbinff  creditor  In  tbis 
ate.  CraiflT  t.  Williams.  00  Va.  500. 18  S.  E.  Rep.  809, 
Am.  St  Rep.  0S4. 

Blnce  tbe  Virffinla  statute  of  re^stry  does  not  em- 
ace  cboses  in  action,  an  assiamment  of  such 
lose  In  action  to  a  trustee  to  pay  the  debts  of  the 
siffnor  is  valid  against  a  subsequent  attachinfi* 
editor  of  the  assignor.  Kirkland  y.  Brune,  81 
ratt.  126:  Qregg  v.  Sloan,  76  Va.  407. 
A  purchaser  of  land  without  notice  of  an  attach- 
ent  which  bad  been  previously  levied  upon  it,  but 
biich  had  not  been  recorded  or  docketed  as  re- 
dred  by  Va.  Code  1878,  ch.  182,  i  6,  is  entitled  to  hold 
e  land  free  from  the  lien  of  the  attachment 
immack  v.  Soran,  30  Gratt  202. 
Qnder  the  Virginia  Registration  Laws  (1866-67, 
ige  688;  Va.  Code  1887,  §  2466),  an  attachment  has 
lority  over  a  deed  of  trust,  conveying  goods  and 
lattels,  recorded  in  another  state  but  not  in  Vir. 
nia.    Smith  v.  Smith,  10  Gratt  545. 

XII.  DISPOSITION  OP  ATTACHED  PROPERTY. 

A.  dale.— Upon  a  foreign  attachment  in  chancery, 
subject  lands  of  an  absent  debtor  to  a  debt 

aimed  by  the  attaching  creditor,  payable  in  instal- 
ents,  some  of  which  have,  and  others  have  not 
lien  due  at  the  time  of  the  decree,  held,  that  the 
>urt  ought  not  to  direct  the  sale  of  the  subject  to 
tiafy  more  than  the  instalments  already  due,  but 
ould  order  a  sale  to  satisfy  what  is  due,  and  hold 
e  creditor's  attachment  a  lien  on  the  subject,  for 
e  instalments  afterwards  to  fall  due.  Watts  v. 
Inney,  S  Leigh  272. 

A  sale  in  a  foreign  attachment  suit  under  W.  Va. 
Kle,  ch.  151,  without  the  bond  required  by  section 
of  said  chapter  conditioned  that  the  plaintiff  will 
terform  such  future  order  as  may  be  made  upon 
e  appearance  of  said  defendant  and  his  making 
ifense,"  will  be  set  aside.  Hall  v.  Lowther,  22  W. 
&.5?a 

Wbere  there  is  a  valid  attachment  and  levy  of 
e  same,  a  decree  of  a  court  of  competent  Jurisdic- 
>n,  an  order  or  decree  of  sale,  and  a  sale  by  a 
mmissloner  appointed  by  the  court  and  conflrma- 
>n  thereof  with  direction  to  make  a  deed  to  the 
irctaaser,  a  deed  made  by  the  commissioner,  by 
rectlon  of  the  purchaser,  to  his  assignee  is  admis- 
t>le  in  another  suit  in  connection  with  the  record, 
c,  to  show  title  in  the  assignee.  Hall  v.  Hall,  12 
.  Va.  1. 

B.  Delivery  on  Forthcoming  or  Delivery  Bond.— 
>ecial  bail  to  replevy  the  attached  effects  and  a 
ea  to  the  action  ought  to  be  received,  in  behalf 

the  defendant  upon  an  attachment  issued  against 
m  as  an  absconding  debtor;  notwithstanding  he 
d  not  appear  In  person  or  by  attorney;  such  bail 
id  plea  being  offered  at  the  term  to  which  the 
tachment  is  returned  executed,  and  before  the 
dement  upon  it  is  pronounced.  Smith  v.  Pearce, 
tf onf.  585. 

[t  is  error  to  quash  a  forthcoming  bond  on  motion, 
inply  because  the  name  of  the  obligee  therein  has 
•en  misspelled,  or  so  written  as  to  make  it  doubt- 
I  as  to  the  person  intended.  Ambach  v.  Arm- 
rong,  20  W.  Va.  744,  3  S.  E.  Rep.  44. 

Xlll.  PROCBEDING5  TO  SUPPORT  OR  ENFORCE 

ATTACHMENT. 

f^  In  Qeneral.— In  an  attachment  suit  in  equity,  it 
not  necessary  or  proper  to  direct  an  Inquiry 
hether  the  rents  and  profits  of  the  real  estate  will 
ty  the  debt  within  a  reasonable  time.  Curry  v. 
ale.  15  W.  Va.  867. 


B.  Process  and  Service. 

I.  Necessity.— In  an  attachment  in  equity  against 
property  alleged  to  belong  to  nonresident  debtors, 
complainants,  who  asked  for  no  order  of  publication 
against  such  nonresident  debtors,  who  failed  to 
serve  them  personally  with  process,  and  who  con- 
sented to  the  hearing  of  a  motion  by  the  claimant 
of  the  property  to  abate  the  attachment  cannot 
object  to  a  decree  abating  the  attachment  on  the 
ground  that  no  process,  personal  or  by  publication, 
had  been  executed  against  the  defendants.  Kern  v. 
Wyatt  80  Va.  886,  17  S.  E.  Rep.  540. 

Objections  to  the  regularity  of  attachment  pro- 
ceedings may  be  taken  advantage  of,  not  only  in 
the  trial  court  but  in  an  appellate  court  although 
not  raised  in  the  trial  court;  and  the  court  may,  of 
its  own  motion,  dismiss  an  irregular  attachment 
and  ought  to  do  so  when  there  has  been  no  appear- 
ance by  the  nonresident  debtor,  and  no  personal 
service  upon  him.  McAllister  v.  Guggenheimer,  01 
Va.  817,  21  S.  E.  Rep.  475. 

J.  Sufflciency.— Va.  Code  1878,  ch.  148,  S  27,  providing 
on  what  conditions  the  defendant  after  a  decree, 
may  petition  for  a  rehearing,  but  exempting  from 
its  operation  one  who  has  been  served  with  a  copy 
of  the  attachment  or  with  process  in  the  suit  issued 
more  than  sixty  days  before  the  date  of  the  decree, 
only  refers  to  such  a  service  In  the  proceedings  in 
the  suit  and  not  to  a  service  out  of  the  suit  and  out 
of  the  state.    Anderson  v.  Johnson.  82  Gratt  556. 

Under  Va.  Code  1878,  ch.  148,  §  27.  defendants  in 
foreign  attachment  may  appear  pending  the  suit, 
tender  security  for  costs  and  have  it  reheard.  The 
exception  of  a  defendant  served  with  a  copy  of  the 
attachment  or  with  process  in  the  suit  does  not 
refer  to  a  service  thereof  outside  the  proceedings  in 
the  suit  or  outside  the  state.  And  such  service  can 
have  no  greater  effect  than  an  order  of  publication 
duly  posted  and  published.  Smith  v.  Chilton,  77  Va. 
585;  appravina  Anderson  v.  Johnson,  82  Gratt  568. 

C.  Order  of  Publication.— Where  a  defendant  in  an 
attachment  suit  has  been  served  with  process, 
although  he  has  not  been  served  with  a  copy  of  the 
order  of  attachment  he  need  not  be  proceeded 
against  by  order  of  publication,  and  has  no  time 
given  him  by  W.  Va.  Code,  ch.  106.  in  which  to  appear 
in  the  suit  after  the  term  at  which  Judgment  is  ren- 
dered against  him  on  the  claim  and  an  order  made 
to  sell  the  attached  effects  or  estate;  nor  is  any 
bond  required  to  be  given  as  provided  for  in  section 
28  of  said  chapter.  Capehart  v.  Dowery,  10  W.  Va. 
180. 

Where  an  attachment  proceeding  is  instituted 
against  a  firm  consisting  of  two  members  and 
service  of  the  writ  is  had  upon  only  one  partner, 
order  of  publication,  as  prescribed  by  the  statute, 
should  be  had  against  the  other  partner;  but  If 
both  partners  appear  by  attorney,  and  submit  mo- 
tions or  file  a  plea,  this  is  an  appearance  to  the  suit 
and  the  court  may  proceed  as  if  both  parties  had 
been  served.  Andrews  v.  Mundy,  86  W.  Va.  22,  14 
S.  E.  Rep.  414. 

A  Joint  Judgment  was  rendered  against  several  of 
the  defendants  in  a  suit  in  which  an  attachment 
had  issued  against  all  the  defendants  as  nonresi- 
dents. One  of  them,  who  had  plead,  took  an  appeal, 
and  the  court  of  appeals  affirmed  the  Judgment 
Another  of  the  defendants  against  whom  the  Joint 
Judgment  was  rendered,  a  nonresident  who  had  not 
plead,  after  due  notice,  moved  the  circuit  court 
which  had  rendered  the  Judgment  to  reverse  and 
annul  the  same,  because  there  had  been  a  personal 
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judfirment  against  him,  thougrh  he  bad  never  been 
served  with  process.  Held,  that  the  circuit  court 
properly  overruled  his  motion,  it  beinr  conclusively 
presumed  that  he  was  notified  of  the  appeal  and 
that  all  questions  raised  Dy  his  motion  had  been 
considered  and  decided  adversely  by  the  court  of 
appeals  when  it  affirmed  the  joint  judgment,  sum- 
mons of  the  nonappealinfiT  defendants  beinff  neces- 
sary to  vest  the  court  of  appeals  with  Jurisdiction. 
Newman  v.  Mollohan,  10  W.  Va.  488. 

Necessity  of  Postlnip  Notice.— Where,  before  an 
attachment  is  returned  "executed,"  an  order  of  pub- 
lication is  made,  but  the  order  Is  not  posted  by 
the  clerk  at  the  front  door  of  the  courthouse  on  the 
first  day  of  the  court  next  after  it  is  entered,  the 
attachment  should  be  abated.  Va.  Code  1887,  SS  2979, 
8281 ;  Petty  v.  Frick,  86  Va-  501,  10  S.  E.  Rep.  886. 

D.  Appearance.— The  defendant  In  an  attachment 
may  enter  bail  and  plea  without  appearing  in  per- 
son.   Smith  V.  Pearce.  Gilmer  84. 

Special  bail  to  replevy  the  attached  effects  and  a 
plea  to  the  action  ought  to  be  received  in  behalf  of 
the  defendant  upon  an  attachment  issued  agralnst 
him  as  an  absconding  debtor,  notwithstanding  he 
did  not  appear  in  person  or  by  attorney,  where  such 
bail  and  plea  is  offered  at  the  term  to  which  the 
attachment  is  returned  executed  and  before  the 
judgment  upon  it  is  rendered.  Smith  v.  Pearce,  6 
Munf.  586. 

In  an  attachment  proceeding:  instituted  against  a 
firm  consisting-  of  two  partners,  only  one  of  whom  is 
a  resident,  if  both  partners  appear  by  attorney,  and 
submit  motions  or  file  a  plea,  this  Is  an  appearance 
to  the  suit,  and  the  court  may  proceed  as  If  both 
parties  had  been  served.  Andrews  v.  Mundy,  86  W. 
Va.  22,  14  S.  E.  Rep.  414. 

B.  Sufficiency  of  Pleading.— A  demurrer  will  not  lie 
to  a  bill  in  equity  for  the  failure  of  the  plaintiff  In  an 
attachment  suit  to  aver  that  an  attachment  has 
Issued.    O'Brien  v.  Stephens,  11  Oratt  610. 

Answer  or  Plea.— €k>mplainants  sued  out  an  attach- 
ment under  Va.  Code  1878,  ch.  148,  {11.  and  filed  their 
bill  averring  a  breach  of  warranty  in  a  sale  of  phos- 
phate to  them.  Defendants  demurred  to  the  bill, 
moved  to  abate  the  attachment,  and  filed  their 
answer  denying  every  material  allegation  of  the 
bill.  No  testimony  was  taken.  Held,  that  though 
the  demurrer  should  be  properly  overruled  and  the 
motion  to  abate  might  not  be  properly  sustainable, 
yet  the  bill  being  denied  as  to  all  its  material  aver- 
ments, should  be  dismissed  with  costs  to  the  defend- 
ant.   Boyce  V.  M'Caw,  76  Va.  74a 

In  a  proceeding  by  foreign  attachment  to  collect 
the  price  of  personal  property,  it  is  competent  for 
the  defendant  to  plead  and  rely  on  a  breach  of  war- 
ranty in  reduction  or  abatement  of  the  price,  and 
when  such  defence  Is  plead  and  relied  on  in  the 
answer,  it  is  unnecessary  to  file  a  cross-bill  for  that 
purpose.    Baker  v.  Oil  Tract  Co.,  7  W.  Va.  454. 

P.  Judgment. 

I.  In  Oeneral.— In  an  attachment  suit  under  the  act 
of  April  Sd.  1852,  giving  a  remedy  in  equity  to  a  cred- 
itor against  his  absent  debtor  where  the  debtor  has 
estate  or  debts  due  to  him  in  the  county  or  corpora- 
tion where  the  suit  is  brought,  when  the  court  has 
properly  taken  jurisdiction,  it  must  proceed  to  give 
relief  according  to  the  principles  of  equity.  O'Brien 
V.  Stephens,  11  Gratt  610. 

Stock  of  a  con>oration.  attached  as  in  the  hands  of 
a  garnishee,  should  be  sold  under  an  order  of  court 
made  for  that  purpose;  but  it  is  error  for  the  court 


to  render  a  Judgment  against  tbe  garnished  oaipo> 
ration  for  the  value  of  the  stock,  unless  It  appean 
that  the  lien  of  the  attaching  creditor  on  the  stack 
was  lost  by  the  act  of  the  corporation.  C  4  a  !> 
Co.  V.  Paine.  29  Gratt.  502. 

Upon  a  foreign  attachment  In  chancery  tosabjtcs 
lands  of  the  absent  debtor  to  a  debt  claimed  hr  tie 
attaching  creditor,  payable  In  instalments,  soae  ef 
which  have,  and  others  have  not  fallen  due.  at  tbe 
time  of  the  decree,  hsld,  that  the  court  oogbt  doC 
to  direct  a  sale  of  the  subject  to  satisfy  more  tbaa 
the  instalments  already  due:  but  shonld  oondcr  ante 
to  satisfy  what  is  due,  and  bold  tbe  creditor^  attach- 
ment  a  lien  on  the  subject,  for  the  instatacaa 
afterwards  to  fall  due.  Watts  t.  Kinoey.  I  Ldd 
272. 

In  an  attachment  against  an  absconding  debttr. 
judgment  should  first  be  entered  against  the  debur. 
and  then  the  garnishee  should  be  ordered  to  paj  it 
George  v.  Blue,  S  Call  456. 

a.  In  Personam  or  In  Rem.— In  an  attachatcni  pro- 
ceeding under  the  act  of  April  3d.  I8Se,  If  an  alMst 
defendant  does  not  appear  in  tbe  cause  there  caaaot 
be  a  personal  decree  against  bim;  but  the  anacM 
effects  alone  can  be  subjected.  But  if  be  does 
appear,  there  may  be  a  personal  decree  only  agtiaA 
him,  or  there  may  be  both  a  personal  decree  aada 
decree  subjecting  the  attached  effects.  O'War. 
Stephens,  11  Gratt  6ia 

The  attaching  creditor,  having  estabU&bed  at 
debt,  is  entitled  to  a  personal  decree  against  tbe 
absent  debtor,  though  the  whole  property  aiiacbed 
is  exhausted  in  paying  the  debt  of  tbe  home  defrsi- 
ant.  Williamson  v.  Gayle,  7  Oratt.  12S.  See  alsL^ 
Schofield  V.  Cox,  8  Gratt.  6S8. 

Where  an  attachment  has  been  sned  ontagat&tf « 
nonresident  corporation  which  has  the  equltaUe 
title  to  real  estate  attached  in  tbe  cause,  a  penDsal 
decree  may  be  rendered  against  snch  noaresiie£2 
corporation,  which  appears  in  the  cause:  hot  tbe 
attached  property  will  not  be  sold  in  the  abseaccti^ 
the  trustees  who  hold  the  legal  title:  they  »**■ 
either  be  served  with  process,  or,  if  nonreiAdcBb. 
an  order  of  publications  must  issue  against  iheo  asi 
be  duly  published.  Chapman  v.  P.  &  s.  R.  Ca.  IS  V 
Va.  184. 

3.  Validity.— A  decree  for  the  plaintiff  in  a  proccel- 
Ing  by  foreign  attachment  in  chancery  was  crraae- 
ous,  where  it  was  without  affidavit  of  the  defcndaat* 
nonresidence:  was  for  a  sale  of  lands.  vitbKi 
requiring  bond  with  surety  from  tbe  plaintiil  «ltk 
condition  for  performing  futnre  orders  or  decnn 
and  was  for  a  sale  of  land  for  cash,  with  diiuiimi 
for  payment  of  money  to  the  creditor  and  coovejaaa 
of  land  to  the  purchaser,  before  tbe  sale  was  Kpartti 
and  confirmed.    Brien  v.  Pittman.  12  Leigh  Wk 

Presumption.— In  a  suit  by  attachment  the  recort 
may  show  upon  its  face  that  the  debtor  did  or  <^ 
not  appear;  and  if  it  does,  the  Judgment  will  bait 
effect  accordingly.  If  the  record  does  not  ftb<« 
whether  he  did  or  did  not  appear,  the  presmafam 
is  in  favor  of  the  validity  of  the  jndgmenL  Fbbc; 
V.  March,  M  GratL  76S. 

a.  Right  to  Rehear— Under  Va.  Cy>de  I8n.cb  1*1 
27.  Code  1887,  $  2986,  defendanu  in  foreign  attacbaesZ 
may  appear  pending  the  suit,  tender  svcwitj  Kr 
costs  and  have  it  reheard.  The  exceptioe  of  4 
defendant  served  with  a  copy  of  tbe  attachaicsL  m 
with  process  in  the  suit,  does  not  refer  to  a 
thereof  outside  the  proceedings  in  the  suitor* 
the  state.  And  such  service  can  hare  no  sreavr 
effect  than  an  order  of  publication  duly  poa^cd  asi 
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published.  This  rule  applies  to  acknowledgments 
of  such  serrlces  made  outside  the  state.  Smith  v. 
Chilton,  77  Va.  585;  Anderson  v.  Johnson,  32  Gratt. 
£68.  As  to  reopening  case  by  nonresident  defend- 
ant, see  Smith  v.  Life  Ass'n  of  America,  76  Va.  880. 

XIV.  RETURN. 

A.  Ttme  lor  Msldiiflr.— Prior  to  the  Virginia  statute. 
Acts  18B3-94,  p .  496.  allowing  attachments  to  be  made 
retamable  to  a  rule  day.  all  attachments,  whether  by 
regular  writ  or  by  endorsement  on  the  summons, 
had  to  be  made  returnable  to  a  term  of  the  court  in 
which  the  suit  was  pending,  and  not  to  a  rule  day  of 
such  court    Va.  Code  1887,  S  2966;  Craiff  v.  Williams, 

90  Va.  500,  18  S.  E.  Rep.  899,  44  Am.  St  Rep.  984;  Clinch 
River  Mineral  Co.  v.  Harrison,  91  Va.  122, 21 S.  E.  Rep. 
000.  1  Va.  Law  Reff.  87;  Grinberff  v.  Sinrerman,  90  Va. 
616,  19  S.  E.  Rep.  161 :  McAllister  v.  Ouffffenheimer, 

91  Va.  817,  21  S.  E.  Rep.  475. 

B.  Requlsitej.— The  return  must  show  that  the  at- 
tachment was  levied  on  the  property  of  the  defend- 
ant in  order  to  make  it  valid.  Offtendinffer  v.  Ford, 
86  Va.  917, 12  S.  E.  Rep.  1. 

The  return  must  show  that  the  attachment  was 
levied  upon  the  property  as  the  property  of  the  de- 
fendant in  order  to  make  a  valid  levy  on  real  estate 
under  Va.  Code  1878.  ch.  148,  SS  7  and  9.  And  in  at- 
tachment proceedinfiTS  in  equity  against  a  nonresi- 
dent  under  section  11,  the  officer's  return  that  he 

"served  the  summons  on by  delivering  a  copy  to 

him/'  and  that  "he  resided  on  the  premises  within 
described,"  does  not  show  a  valid  levy.  Robertson 
V.  Hoire,  83  Va.  124,  1  S.  £.  Rep.  067. 

A  sheriff  has  no  power  to  execute  an  attachment 
outside  of  his  bailiwick.  Hence,  if  the  return  is  re- 
gular on  its  face,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  attachment  was 
lesrally  executed,  and  the  return  need  not  show  that 
it  was  executed  in  his  bailiwick.  Guarantee  Co.  v. 
Nat  Bank,  96  Va.  480,  28  S.  E.  Rep.  909,  8  Va.  Law 
Resr.  878. 

C.  Description  of  Land.— The  levy  of  an  attachment 
In  equity  on  real  estate  must  contain  such  general 
description  of  the  real  estate,  and  describe  it  with 
such  substantial  accuracy,  that  it  may  be  easily 
identified  when  conveyed,  by  looking  alone  to  the 
levy,  without  the  aid  of  extrinsic  evidence.  Raub  v. 
Otterback,  92  Va.  517, 28  S.  E.  Rep.  888. 1  Va.  Law.  Reg. 
841. 

XV.  CLAin5  BY  THIRD  PERSONS. 

A.  Rlffht  to  Question  ValMlty  of  Attachment.— Any 

person*  Interested  in  the  property  attached,  who 
was  not  originally  a  party  to  the  suit  may  intervene 
to  have  his  rights  adjudicated  by  the  court  in  which 
the  attachment  suit  is  pending.  Capehart  v.  Dow- 
ery,  10  W.  Va.  18a 

To  entitle  a  person,  who  claims  to  have  a  mort- 
g^ge  lien  on  land  attached  by  a  creditor  in  a  suit  in 
equity  in  which  an  attachment  is  sued  out  against  a 
nonresident  debtor  under  W.  Va.  Code.  ch.  106,  |24, 
to  dispute  the  validity  of  the  attachment,  such  per- 
son must  appear  in  the  court  in  which  the  proceed- 
ing is  had  and  file  his  petition  and  give  security  for 
costs.    Tappan  v.  Pease,  7  W.  Va.  682. 

A  mere  creditor  at  larffe  of  the  absconding  debtor 
Is  not  a  person  interested  in  disputing  the  attaching 
plaintiff's  claim  within  the  meaninsr  of  W.  Va.  Code, 
ch.  106, 1 28.  Crim  v.  Harmon,  88  W.  Va.  896. 18  S.  £. 
Bep.  758. 

B.  Rlffht  of   Subsequent    Attaching  Creditors.— A 

subsequent  attaching  creditor  may  appear  to  the 


first  attachment  and,  either  in  his  own  name  or  in 
the  name  of  the  absconding'  debtor,  contest  the  right 
of  the  first  attaching  creditor  to  recover.  M'Cluny 
V.  Jackson.  6  Gratt  96. 

A  subsequent  attaching"  creditor,  whose  attach- 
ment was  Issued  in  another  county  but  levied  in  the 
county  where  the  effects  or  property  of  the  debtor 
are,  may  appear  by  petition  and  move  to  quash  the 
preceding  attachment  for  good  grounds.  Pendleton 
V.  Smith,  1  W.  V^.  16. 

Parties  who  claim  to  be  subsequent  attaching 
creditors  cannot  come  into  court  and  dispute  the 
validity  of  a  prior  attachment  on  mere  motion. 
They  must  file  their  petition  in  accordance  with  Va. 
Code  1860,  ch.  151,  f  25.  The  same  provision  is  found 
in  W.  Va.  Code  1869,  ch.  106,  S  24.  Ludington  v.  Hull, 
4  W.  Va.  180. 

C.  Proceedings  to  Determine  Claims  to  Property.— 
The  complainant  in  an  attachment  against  property 
of  a  nonresident  debtor,  who  had  not  been  served 
with  process  personally  or  by  publication,  consented 
to  the  hearing  of  a  motion  by  a  claimant  of  the 
property  to  abate  the  attachment  Held,  that  a  de- 
cree abating-  the  attachment  and  declaring  the 
estate  not  to  belong  to  said  debtors  was  not  prema- 
ture or  erroneous.  Kern  v.  Wyatt,  80  Va.  885,  17  S.  E. 
Rep.  549. 

Retention  of  Cause.— Where,  in  such  case  as  the 
above,  the  court  abated  the  attachment  because  the 
property  was  not  owned  by  the  nonresident  firm, 
the  decree  ends  the  cause  and  it  will  not  be  retained 
to  inquire  whether  one  of  said  firm  had  an  attach- 
able interest  in  the  property.  Kern  v.  Wyatt  89  Va. 
885,  17  S.  E.  Rep.  549. 

Where  Claims  Sustained.— The  attach inj?  creditor, 
proving*  his  debt,  is  entitled  to  a  personal  decree 
affainst  his  absent  debtor,  though  the  property 
may  be  adjudged  to  the  assignee.  Schofleld  v.  Cox, 
8  Gratt  533. 

Appearance.— Where  an  affidavit  is  filed,  alonsT with 
the  answer  of  a  corporation  whose  stock  has  been 
attached,  alleging  that  some  third  person  claims  the 
said  stock,  and  that  the  corporation  claims  no  inter- 
est therein,  nor  colludes  with  such  claimant,  but  is 
ready  to  dispose  of  the  stock  as  the  court  shall  direct, 
the  court  should  require  such  third  person  to  appear 
and  state  the  nature  of  his  claim,  and  maintain  or 
relinquish  the  same.  C.  &  O.  R.  Co.  v.  Paine.  29 
Gratt  502. 

Petitions.— A  plain  tiff  in  attachment  who  has  a  deed 
of  trust  on  the  property  attached,  cannot  unite  with 
the  trustees  in  the  deed  and  come  into  the  attach- 
ment suit  by  petition  and  ask  to  have  the  attached 
property  delivered  to  the  trustees.  Section  2984  of 
the  Code  of  1887  was  intended  for  the  protection  of 
the  riffhts  of  third  parties,  and  not  of  the  plaintiff 
in  the  attachment  In  this  case  the  plaintiff,  though 
united  with  the  trustees,  was  the  real  petitioner, 
and,  the  attachment  having  been  quashed  because 
issued  without  sufficient  cause  and  upon  false  sug- 
gestion, the  property  was  rightly  restored  to  the 
defendant  Llttell  v.  Lansburg,  96  Va.  540,  82  S.  £. 
Rep.  68,  4  Va.  Law  Reg.  848. 

Proper  Issue.— Where  the  petitioner  claims  the 
attached  property  under  Va.  Code  1873,  ch.  148,  f  25, 
the  proper  issue  to  be  tried  is,  "whether  or  not 
petitioner  has  any  title  to,  lien  on  or  interest  in  the 
attached  property  or  its  proceeds."  See  Va.  Code 
1887,  i  2984:  Starke  v.  Scott  78  Va.  180. 

Right  to  a  Jury.— Prior  to  Va.  Code  1887,  $  2984.  where 
persons  claiming-  the  property  attached,  or  some 
interest  therein,  were  admitted  as  parties  in  the 
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cause,  It  was  error  for  the  court  to  pass  upon  the 
claim  without  the  intervention  of  a  jury.  Anderson 
y.  Johnson,  82  Qratt.  S68. 

XVL  DISSOLUTION. 

A.  What  Will  effect  Dissolution. 

I.  Bankruptcy.— Under  the  federal  bankruptcy  act 
of  1807,  the  bankruptcy  of  the  defendant  In  an  attach- 
ment proceeding,  and  the  assiirnment  of  his  effects 
to  a  commissioner  in  bankruptcy  dissolved  any 
attachment  not  issued  f our  monthslprlor  to  the  com- 
mencement of  the  proceedings  in  bankruptcy. 
Welsenfeld  v.  Mispelhom,  5  W.  Va.  46. 

a.  Death  of  Defendant  No  Dlssdntion.— The  death  of 
a  debtor  whose  real  property  has  been  attached  in 
a  suit  of  equity,  and  proceeding  therein  by  attach- 
ment asrainst  him  and  his  estate  as  a  nonresident, 
does  not  dissolve  the  attachment  or  lien  thereon, 
where  the  death  occurs  after  the  attachment  is 
levied.    White  v.  Heavner.  7  W.  Va.  824. 

3.  Failure  to  Require  Security.— Where  the  plaintiff 
in  an  attachment  suit  waives  the  statutory  riffht  to 
require  security  from  the  defendant  upon  his  appear- 
ance, the  attached  property  is  held  to  be  thereby 
diKcharsred.    Tiemans  v.  Schley,  2  Leiflrh  25. 

4.  Lien  of  Prior  Attachinf^  Creditor.— See  aiUe, 
"Lien  of  Attachment" 

B.  Procedure  for. 

I.  Motion  to  Quash. 

a.  In  Qeneral-  Right  to  Quash.—  An  attachment 
irregularly  issued  ousrht  to  be  quashed  ex  officio  by 
the  court  to  which  it  is  returned,  though  bail  be  not 
g-lven,  nor  any  plea  filed  by  the  defendant  Mantz 
V.  Hendley,  2  Hen.  &  M.  808. 

Upon  a  motion  under  Va.  Code  1860.  ch.  161,  $  22.  to 
abate  an  attachment  on  the  ground  that  it  has  been 
issued  on  false  suggestions  or  without  sufficient 
cause,  the  question  is  whether,  upon  all  the  evidence, 
there  was  probable  cause  to  believe  the  defendant 
was  doing  the  act  which  would  authorize  the  attach- 
ment: and  not  whether  the  facts  as  they  appeared 
to  the  affiant  though  only  a  small  part  perhaps  of 
the  facts  of  the  case,  afforded  him  reasonable 
grounds  for  such  a  belief.  Claflin  v.  Steenbock,  18 
Qratt  842. 

b.  Who  nay  Make  Motion  to  Quash.— Any  party 
interested  may  move  the  court  to  quash  an  affidavit 
and  attachment    Capehart  v.  Dowery,  10  W.  Va.  130. 

c.  Waiver  of  Right  to  ilove  to  Quash.— The  right  to 
move  to  quash  an  attachment  on  the  ground  of  an 
InKufflcient  affidavit  is  not  under  W.  Va.  Code,  ch. 
106,  S  19«  waived  by  appearance  and  filing  an  answer. 
DuUn  V.  McCaw,  89  W.  Va.  721,  20  S.  E.  Rep.  681. 

d.  Effect  of  Decision  Densring  Motion.— The  power 
given  to  circuit  Judges  to  quash  or  dismiss  attach- 
ments in  vacation  is  not  final,  and  does  not  supersede 
the  defendant's  right  to  make  defense  at  the  trial 
in  term  under  the  Virginia  statutes.  Dunlap  v. 
Dillard,  77  Va-  847. 

e.  Province  of  Court  and  Jury.— Where  the  plaintiff, 
on  a  motion  to  abate  an  attachment,  declines  to 
express  any  wish  for  a  jury,  and  the  defendant 
expresses  a  wish  that  a  jury  may  be  dispensed  with, 
the  court  should  hear  and  decide  the  cause  without 
a  Jury.    Claflin  v.  Steenbock,  18  Gratt  842. 

f.  Evidence— Burden  of  Proof.— Upon  a  motion  to 
abate  an  attachment  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  attachment  was  issued  on 
sufficient  cause,  and  he  may,  therefore,  be  required 
to  Introduce  his  evidence  first  Wright  v.  Rambo, 
21  Oratt  158. 

The  burden  of  proving  that  an  attachment  was 
Is8u«  clTon  sufficient  cause  rests  on  the  plaintiff,  and 


he  should  introduce  his  evidence  first  when  tke  de> 
fendant  moves  an  abatement  Snblett  v.  W4od.9 
Va.  818. 

Fraud.— Where  an  attachment  Is  sned  out  od  Oc 
ground  that  the  plaintiff  has  executed  a  deed  vtH 
intent  to  defraud  creditors,  tbe  barden  of  proniai 
such  fraud  rests  on  the  attaching  creditors.  Bcrra» 
V.  Trant.  88  Va.  980,  14  S.  E.  Rep.  84S. 

Residence.— Residence  once  establlsbed  is  pioqaca 
to  continue  until  proved  to  have  been  chanted:  isd 
the  burden  of  proving  the  change  is  on  him  tkat  as- 
serts it    Starke  v.  Scott  78  Va.  180. 

a.  Plea  in  Abatement. 

a.  in  Qeneral.— A  plea  that  the  sum  for  wtldi  u 
attachment  issued  was  not  due  at  tlie  date  of  Uk  i& 
davit  on  which  it  was  based  should  not  be  receiTtd 
as  a  plea  in  abatement  of  the  attach  men  t  Andcnoe 
V.  Kanawha  Coal  Co.,  12  W.  Va.  5a& 

Where  the  bill  shows  on  its  face  proper  matter  for 
the  Jurisdiction  of  the  court  no  exceptions  for  *ct 
of  such  Jurisdiction  can  be  taken  except  by  ptei  a 
abatement    Middleton  v.  White,  5  W.  Va  57t 

The  fact  that  an  attachment  bond  is  signed  lirtte 
plaintiff's  attorney,  without  authority,  cancot  be 
taken  advantage  of  by  a  motion  to  quash.  Tbe 
proper  remedy,  if  any.  is  by  a  plea  in  abateaesL 
Tingle  V.  Brlson,  14  W.  Va.  296. 

b.  How  Plea  Should  Conclude.— A  plea  In  ahateaest 
to  an  attachment  oug'ht  not  to  conclude  with  vrVTM 
judgment  if  the  plaintiff  oug-ht  to  have,  and  nuiitais 
his  action,  but  only  that  the  attachment  be  qsashel 
Mantz  V.  Hendley,  2  Hen.  &  M.  S08. 

3.  Voluntary  Dismissal  of  Attocfai  unt.— Where  the 
plaintiff  has  sued  out  an  attachment  both  at  lavaai 
in  equity,  he  may  dismiss  his  attachment  at  lavasd 
proceed  on  his  attachment  in  equity.  Hagill  v.  Xifi- 
son.  20  Qratt  527. 

4.  Effect  of  Dismissal.— Attachment  in  equity  cas- 
not  be  maintained  on  undue  debts  on  the  rrocsd 
that  the  debtors  are  nonresidents  nnless  they  ture 
disposed  of  their  effects  fraudulently,  or  are  abozt 
to  do  so;  and  upon  abatement  the  court  caanx 
retain  the  suit  and  grant  relief,  but  must  dtemis  the 
bill.  Va.  Code  1887.  %  2964:  Wlngo  v.  Purty,  C  Va. 
472.  12  S.  E.  Rep.  970. 

XVII.  ACTIONS  FOR  WRONQPUL  ATTACKMBn' 

A.  Grounds  of  Action.- Both  malice  and  prdtii^ 
cause  are  necessary  to  sustain  an  action  for  vroac- 
fuUy  suing  out  a  foreign  attachment  M^r»^"  t. 
Bussard,  Gilmer  9. 

In  an  action  for  damages  for  suinff  out  a  writ  ^ 
attachment,  it  is  necessary  to  allege  in  the  dedin- 
tlon  that  it  was  sued  out  malicioosly  and  vltboK 
probable  cause.    Burkhart  v.  Jennlnss.  t  W.  Va.  JC- 

Probable  Cause.— Probable  cause  for  .soinr  out  aa 
attachment  is  a  belief  by  the  attaching  creditor  is 
the  existence  of  the  facts  essential  to  theproaccstki 
of  his  attachment  founded  upon  facts  which  aiftt 
induce  such  a  belief  on  the  part  of  a  man  of  ardhiai? 
caution,  prudence  and  judgment  Bnrkhan  ^ 
Jennings.  2  W.  Va.  242;  Spen^ler  v.  Davy.  »  QtVL 
881.    See  also,  Claflin  v.  Steenbock,  18  Gratt  ttl 

B.  Form  of  Action.— Trespass  on  the  case  H  Ok 
proper  action  against  a  person  who  malicioosly  aai 
without  probable  cause  sues  out  an  attachment  tal 
causes  it  to  be  levied  on  the  property  of  anoU:«r 
Shaver  V.  White,  6  Munf.  110;  Olinrerv.  McChesaer.? 
Leigh  970. 

C.  Persons  Liable.- A  firm  assigned  its  goods  a>l 
two  stores  on  premises  of  which  they  held  lea<«»  M 
F  in  trust  to  pay  certain  debts,  withanthority^li 
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take  possession,  sell  the  iroods,  and  collect  the  debts. 
W  attached  said  ^oods.  On  the  same  day,  two  hours 
later,  a  bank  sned  out  an  attachment  ag^alnst  the 
eoods  and  leased  premises.  The  same  officer  made 
both  levies.  F  interpleaded  and  there  was  a  judir- 
ment  in  his  favor;  and  afterwards  the  snlt  of  W  was 
dismissed.  F  then  sued  the  bank  for  the  damages 
he  had  sustained  by  the  levy  of  their  attachment 
Held,  that  F  had  arlfirht  to  recover  from  the  bank  all 
the  damages  he  had  sustained  by  the  levy  of  the 
bank  upon  the  two  storehouses  held  und^  lease 
and  the  withholding:  the  possession  from  him.  Fech- 
heimer  v.  Nat  Exch.  Bank,  81  Qratt  fl61. 

Several  LtaMlity.  —  Where  attaching  creditors 
wrongfully  levy  successive  attachments  on  the  same 
property,  they  are  severally  liable  for  the  damages. 
Fechheimer  v.  Nat  Exch.  Bank,  SI  Qratt  661. 

D.  Evidence.— Where  several  attachments  have 
been  wrongfully  levied  upon  the  same  property,  it 
is  not  admissible  to  introduce  parol  evidence,  in  an 
action  for  damages  therefor,  to  show  that  the  prop- 
erty was  exclusively  held  under  the  first  attachment 
levied.  Fechheimer  v.  Nat  Exch.  Bank,  81  Oratt. 
661. 
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*Johnson  v.  Gibbons.* 

June  Term.  1876.  WytheviUe. 


I.  Attorney  and  Client— Authority  of  Attomexs.— In 

1800  attorneys  at  law  receive  two  notes,  and  give  a 
receipt  which  says:— Received  for  collection,  and 
after  describing  them  says:— On  the  above  notes 
we  are  to  bring  suit  and  prosecute  them  to  Judg- 
ment and  to  have  a  fee  of  five  dollars  in  each  case. 
Though  the  last  clause  of  the  receipt  may  be  con- 
strued to  relieve  them  from  the  obligation  to 
collect  and  from  the  corresponding  compensation 
or  commission  for  collecting,  it  cannot  l)e  construed 
to  deny  to  them  the  authority  to  collect  or  to  limit 
them  to  the  function  of  prosecuting  the  claims  to 
judgment 
a.  3«nic  —  5«oie  —  Laciies  of  Client— Ratification,  t— 
Judgments  having  been  recovered  in  the  cases  and 
executions  issued,  which  were  stayed,  the  debtor 
in  April  1862  pays  to  the  attorneys  18,600  in  part  of 
tbese  debts,  the  payment  being  in  confederate 
money,  neither  the  attorneys  nor  the  debtor  having 
any  notice  that  the  creditor  was  unwilling  to 
receive  confederate  money,  and  the  attorneys 
write  immediately  to  the  creditor  that  they  have 
tbis  money  for  him:  and  he,  holding  that  the  attor- 
neys had  no  authority  to  collect  the  money,  does 

*For  flN»noffraphic  note  on  Attorney  and  Client,  see 
of 


t Authority  of  Attorneys— Laches  of  aient— Ratiflca- 

tton.— In  Rlgginbotham  v.  May,  00  Va.  290, 17  S.  E.  Rep. 
(Kl,  the  court  said :  *ln  Law  v.  Crop,  1  Black's  R.  589, 
MR.  JURTiCB  Gresb,  Speaking  for  the  whole  court. 
Batd :  *  When  informed  by  his  agent  of  what  he  had 
done,  if  the  principal  did  not  choose  to  affirm  the  act 
it  was  his  duty  to  give  immediate  information  of  his 
repudiation.  He  cannot,  by  holding  his  peace  and 
apparent  acquiescence,  have  the  benefit  of  the  con- 
tract if  it  should  turn  out  to  be  profitable,  and  retain 
a  right  to  repudiate  it  if  otherwise.  The  principal 
mnst,  therefore,  when  informed,  reject  within  a 
reasonable  time,  or  be  deemed  to  adopt  by  acqui- 
escence.* These  remarks  are  applicable  to  this  case 
as  to  that  Johnson  v.  Gibbons,  27  Gratt  636:  CofF- 
man  v.  Miller,  28  Gratt  608." 


not  reply  to  their  letter;  and  neither  attorneys  nor 
debtor  hear  of  any  objection  to  their  receipt  of  the 
money  until  1874.  The  creditor  is  concluded  by  his 
failure  to  give  his  attorneys  notice  of  his  objection 
to  their  receiving  the  money. 

In  January  1874,  H.  C.  Gibbons  guve 
notice  to  James  M.  Johnson  that  he  would 
move  the  county  court  of  Washinf^on  county 
to  quash  two  executions,  and  also  two  writa 
of  venditioni  exponas,  which  had  been 
issued  from  the  clerk's  office  of  said  county 
court  in  the  name  of  said  Johnson  against 
said  Gibbons  and  others.  By  consent  the 
cases  were  removed  to  the  circliit  court  of 
Washington    county,    and   came  on  to 

633  *be  heard   in   that  court  in  February 
1874.     The  material    facts   are  as  fol- 
lows :  ' 

In  1860,  Bekem  Sc  Campbell,  attorneys  at 
law,  practising  in  the  county  of  Washing- 
ton, received  from  Johnson  two,  notes,  and 
gave  him  a  receipt  therefor,  in  which  they 
say: — Received  of  James  M.  Johnson  for 
collection  a  note  drawn  by  Ar;F'  Bradley 
and  payable  to  H.  G.  Gibbons,  for  $500, 
dated,  Ac. ;  another  note  drawn  by  same, 
payable  to  same,  dated  at  the  same  time, 
and  payable  four  months  after  date  for 
$2,000,  at,  &c.  On  the  above  notes  we  are 
to  bring  suit,  and  prosecute  them  to  judg- 
ment, and  to  have  a  fee  of  five  dollars  in 
each  case. 

Bekem  ft  Campbell  instituted  suits  on 
these  notes  in  the  county  court  of  Washing- 
ton, and  recovered  judgments  against  Brad- 
ley and  Gibbons,  and  executions  were  issued 
upon  them,  and  forthcoming  bonds  taken 
and  forfeited;  and  executions-  were  issued 
on  the  forfeited  forthcoming  bonds,  return- 
able to  May  1861.  On  these  executions  stay 
bonds  were  executed  in  July  1861  by  Gib- 
bons, with  William  King  Heiskell,  the 
sheriff,  as  his  surety.  About  the  same 
time.  Gibbons,  who  had  been  the  previous 
sheriff,  put  into  the  hands  of  Heiskell  tax 
and  other  tickets,  amounting  to  $3,197.94, 
which  Heiskell  was  to  collect  and  account 
for  in  paying  the  two  executions  of  Johnson 
against  Gibbons,  &c.  And  on  the  5th  of 
April  1862  Heiskell  paid  to  Bekem  &  Camp- 
bell $2,600  on  the  said  two  execuJtions.  This 
payment  was  in  confederate  monev- 

Johnson's  statement,  which  was  received 
as  evidence,  is — That  after  the  executions 
had  g'one  to  the  officer's  hands,  he  had  been 
pressing  both  Gibbons  and  Heiskell  for  the 
money.  In  1861,  about  June  of  that  year, 
when  pressing  Heiskell  for-  the  money, 

634  *Heiskell  said  he  had   property  levied 
on,  I  think  he  said   cattle,*  and  unless 

I  would  attend  the  sale  and  make  the  prop- 
erty bring  something*  like  it  would  have 
brought  in  the  fall  before,  I  could  not  get 
my  money;  stating  that  some  law  of  that 
kind  had  been  passed.  I  told  him  I  would 
take  nothing  but  coin.  Heiskell  then  said, 
then  you  cannot  get  your  money,  I  replied, 
I  will  wait  until  I  can  get  such  money. 
*  *  *  *  In  the  spring  of  the  year  1862  I 
received  a  letter  from  Mr.  Bekem,  in  which 
he  stated  he  had  $2,000  in  confederate  money 
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for  me,  and  that  I  could  g^et  the  i;est  of  my 
money  in  that  currency  whenever  I  wanted 
it.  To  which  letter  I  made  no  reply,  as 
Mr.  Bekem  had  no  authority  to  collect  this 
debt  for  me. 

It  was  aiirreed  that  Heiskell  was  dead. 
Gibl>ao^  tfiatified  that  he  had  no  notice  that 
Mr.  Bekem  was  not  authorized  to  collect 
these  debts.  And  it  was  further  ajarreed, 
that  the  orif^inal  executions  went  into  the 
hands  of  Gibbons,  who  was  then  deputy 
sheriff  of  Washinf^rton  county,  and  who  was 
fined  $50  at  March  court  1861  for  the  failure 
to  return  the  said  executions  upon  the  mo- 
tion of  Johnson ;  in  which  motion  he  was 
represented  by  Bekem  A  Campbell  as  his 
attorneys. 

The  cases  were  by  consent  heard  together ; 
and  the  court  rendered  a  judgment  by  which 
the  executions  and  the  writs  of  venditioni 
exponas  were  quashed.  And  it  was  ad  judf<'ed 
that  the  $2,600  paid  to  Bekem  A  Campbell 
should  be  applied  to  satisfy  the  judf^ment 
on  the  note  for  $2,000,  and  the  balance 
should  be  entered  as  a  credit  on  the  other 
judg'ment.  And  Johnson  thereupon  applied 
-to  a  judg-e  of  this  court  for  a  writ  of  error 
,and  supersedeas;  which  was  awarded. 

Gilmore    and    D.    Trigg,    for   the   appel- 
lant. 

•  •v. 

'^35        *J.  A.  Buchanan   and   R.  M.  Page, 
for  the  appellee. 

Anderson,    J.,   delivered    the    opinion    of 
'the  court. 

The  court  is  of  opinion  that  there  is  no 
■error  in  the  judgment.  Johnson  was 
promptly  informed  by  his  attorney,  Bekem, 
•of  the  payment  made  to  him  on  the  5th  of 
April  1862,  in  confederate  money,  upon  his 
executions  ag-ainst  Gibbons.  Johnson  ad- 
mits that  he  made  no  reply  to  the  letter  of 
Mr.  Bekem  informing  him  of  the  payment ; 
for  which  he  assigns  the  very  insufficient 
reason,  that  he  h^d  no  authority  to  collect 
the  debt  for  him.  Mr.  Bekem  was  an  attor- 
ney at  law,  engaged  in  the  practice  of  his 
profession  in  connection  with  Mr.  Campbell, 
in  the  firm  name  of  Bekem  A  Campbell, 
when  they  receipted  to  Mr.  Johnson  for  the 
notes  upon  which  they  obtained  the  judg- 
ments for  which  the  executions  in  question 
^ere  issued.  In  their  receipt  they  say : 
•"Received  of  James  M.  Johnson,  for  collec- 
tion, a  note" — which  they  describe — also 
* 'another  note'* — which  they  describe — and 
conclude,  **on  the  above  notes  we  are  to 
bring  suits,  and  prosecute  them  to  judgment, 
and  to  have  a  fee  of  $5  in  each  case,"  Ac. 
Thi^jlast  clause  of  the  receipt  seems  to  in- 
dicate ^that  the  undertaking  of  the  attorneys 
was  to  prosecute  the  suits  to  judgment,  for 
which  their  compensation  is  fixed;  but  it 
can  hardly  be  construed  as  a  revocation  of 
the  first  clause,  which  authorizes  them  to 
collect,  or  of  the  general  authority  of  an  at- 
torney to  collect.  Though  it  may  be  con- 
strued to  relieve  them  from  the  obligation 
to  collect,  and  from  the  corresponding  com- 
pensation   or    commission    for    collecting. 


which  it  is  probable  was  intended,  it  casaot 
be  construed,  we  think,  to  deny  to  tbem  tk 

authority  to  collect,  or  to  limit  tiwa 
636    to   the    function  *of    prosecntini^  the 

claims  to  judgment.  And  thisnev 
is  confirmed  by  the  fact,  that  a  motion  was 
prosecuted  by  the  same  attorneys  against 
the  deputy  sheriff,  to  a  judgment  for  a  ^ 
of  fifty  dollars,  for  failing  to  retnrn  the 
executions. 

If  Johnson  was  really  of  opinion  tint 
Bekem  had  no  authority  to  collect  the  nxttct, 
he  had  reason  to  believe,  from  what  liai 
been  narrated,  and  from  his  having  actoaBr 
received  the  money,  that  he  considered  be 
had  authority  to  collect  it ;  and  so  far  fnn 
the  fact  of  his  belief  that  he  had  not  fir- 
nishing  a  reason  or  excuse  for  not  replTtiir 
to  his  letter,  it  made  it  the  more  incambest 
on  him  to  have  promptly  replied,  audio 
have  informed  him  that  he  did  not  aclmov;- 
edge  his  authority  to  collect  the  monej,  and 
that  he  did  not  approve  of  his  receiTiic 
confederate  money,  and  would  not  Rcdve 
it  from  him.  Mr.  Justice  Greer,  of  the 
supreme  court  of  the  United  States,  in  Law 
V.  Crop,  1  Black's  R.  539,  says,  speakiif 
for  the  whole  court:  **When  informed  br 
his  agent  of  what  he  had  done,  if  the  pn9- 
cipal  did  not  choose  to  affirm  the  act,  it  wis 
his  duty  to  give  immediate  informatioe  o< 
his  repudiation.  He  cannot,  by  holding  bis 
peace  and  apparent  acquiescence  hare  tk 
benefit  of  the  contract  ( in  this  case  patnmti 
if  it  should  turn  out  to  t>e  profitabte,  and 
retain  a  rig-ht  to  repudiate  it  if  ottaenrise. 
The  principal  must,  therefore,  when  is- 
formed,  reject  within  a  reasonable  time,  or 
be  deemed  to  adopt  by  acquiescence." 

It  does  not  appear  that  Bekem  had  ever 
received  an  intimation  that  his  client  did 
not  wish  him  to  collect  the  execntioos,  ar 
that  he  would  not  receive  confederate  moneT 
in  payment.  It  was  contended  bj  tiK 
learned  counsel  for  the  plaintiff  in  env 
that   Heiskell,    the  sheriff,    was   aware  d 

it.  If  he  was,  it  is  not  presnnabk 
637    *that  he  would   have  commnnicatsd  it 

to  the  attorney  to  whom  he  oierri 
to  pay  it;  nor  can  it  be  presamed  that  be 
communicated  it  to  the  debtor  Git^bais. 
who  swears  that  he  had  no  notice  that  Xr. 
Bekem  was  not  authorize  to  collect;  and  if 
Bekem  had  been  thus  restricted  in  the  fet- 
eral  powers  of  an  attorney,  the  debtort 
payment  to  him  would  not  be  invalidated 
unless  he  had  notice  of  the  restrictioa. 

But  was  Heiskell,  through  whom  the  paj- 
ment  was  made  to  Bekem,  aware  that  Joto- 
son  was  unwilling  to  receive  oonfederate 
money  at  the  time  he  made  the  paTment  in 
question?  It  seems  that  about  a  year  befoce. 
he  informed  Johnson  that  he  had  levied  bii 
executions  upon  cattle,  and  that  unk»  be 
would  attend  the  sale  and  bid  on  them*  ttA 
make  them  bring  about  as  much  as  tkff 
would  have  brought  the  fall  t>efore,  oodcra 
law  then  in  force,  he  could  not  make  ki* 
money,  when  Johnson  declined,  and  said  IK 
would  take  nothing  but  g-old  or  coin  fortai 
debt.  At  that  time  confederate  money 
not  in  circulation,    and    he   could  not 
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made  the  declaration  with  reference  to  it. 
And  will  Heiftkell  be  held  to  have  had  no- 
tice from  that  casual  conversation,  twelve 
months  afterwards,  when  confederate  money 
was  freely  paid  out  and  received  by  the 
banks  and  in  all  business  transactions,  and 
had  become  the  almost  exclusive  circulating 
medium  of  the  country,  that  Johnson  was 
unwilling'  to  receive  payment  of  his  debt  in 
that  currency,  which  it  is  known  to  the 
court  that  many  persons  then  regarded  as 
equal  to  coin  as  a  medium  of  exchange? 
We  think  not.  And  after  silently  acquiesc- 
ing in  the  payment  made  to  his  attorney, 
without  an  intimation  to  the  defendant  in 
error,  to  the  contrary,  so  far  as  this  record 

shows,  from  the  5th  of  April  1862, 
638    when  it  was  *made,   until  the  19th  of 

January  1874,  when  the  executions  in 
question  were  sued  out,  it  would  not  be 
equitable  nor  reasonable,  that  he  should  be 
allowed  to  repudiate  it  now.  Upon  the 
whole,  the  court  is  of  opinion  to  affirm  the 
judgment  of  the  circuit  court. 

Judgment  affirmed. 
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n.  Admission. 

A.  Statntory  Reffnlations  for  Obtaining  License. 

1.  InOeneraL 

2.  Practising  Lawyer  in  Another  State. 

B.  Eligibility. 

C.  Oath. 

D.  License  Tax. 

B.  Effect  of  Acting  as  Attorney. 

III.  Privileffes,  DisabiUtles  and  Liabilities. 

A.  Oeneral  Nature  of  Office  of  Attorney. 

B.  Exemption  from  Arrest 

C.  Assignment  as  Counsel  by  Court. 

D.  Liability  for  Costs. 

E.  Liability  for  Contempt 
f*.  Influendnff  Legislation. 

rv.  Suspension  and  Disbarment 

A.  Jurisdiction. 

B.  Oronnds. 

C.  Proceedings. 

V.  I>ealings  between  Attorney  and  Client 

A.  Agreement  for  Additional  Compensation. 

B.  Purchase  from  Client 

C.  Acquirlng^  Property  Adversely  to  Client's  In- 
terest 

D.  Privileged  Communications. 

VL  Retainer  and  Authority. 

A.  Presumption  and  Proof  of  Retainer. 

1.  In  Oeneral. 

2.  Estoppel  to  Deny  Authority. 

B.  Extent  of  Authority. 

1.  In  Oeneral. 

2.  Acting  for  Persons  Other  Than  Clients. 
8.  Submission  to  Arbitration. 

4.  Delegation  of  Authority. 

5.  Ratification  by  Client 

C.  Authority  to  Accept  Payment 
1.  In  Oeneral. 


2.  Acceptance  of   Payment  in   Property  Other 
Than  Money. 

5.  Acceptance  of  Payment  in  Depreciated  Cur- 

rency. 
4.  Acceptance  of  Less  Than  Amount  Due— Com- 
promise. 

6.  Acceptance   of   Payment   in  Satisfaction   of 

Judgment 

0.  Acting*  for  Persons  Having  Different  Interests. 

VIL  Liability  of  Attorney  to  CUent 

A  Liability  for  Negligence. 

1.  In  Oeneral. 

2.  In  the  Collection  of  Demands. 
8.  In  the  Conduct  of  the  Action. 

B.  Liability  for  Money  Collected. 

C  Liability  for  Interest 

D.  Defense  to  Action— Statute  of  Limitations. 

vm.  Compensation. 

A  Right  to  Compensation. 

B.  Amount 

C.  Contingent  Fees. 

D.  When  Attorney's  Fees  Recoverable  as  Part  of 
Damages. 

£.  Payment  of  Attorney's  Fees  Out  of  Trust  Funds 
—Reimbursement 

IX.  Lien  of  Attorney. 

I.  DBPINITION. 

An  attorney  is  defined  to  be  one  who  is  set  in  the 
place  of  another,  and  he  is  either  public,  as  an  attor- 
ney at  law,  or  private,  as  being*  delegated  to  act  for 
another,  in  private  contracts  or  agreements.  In  r» 
Leigh,  1  Manf.  40B. 

II.  ADMISSION. 

A.  Statutory  Regalatioos  lor  OMalnliigLloeiue. 

I.  In  Oeneral.— For  the  rules  and  regulations  for 
licensing  persons  to  practise  law  in  Virginia,  see 
Acts  1806-^  p.  49;  Rules  of  Supreme  Court  06  Va.  xv, 
4  Va.  Law  Reg.  262.  For  form  of  application,  recom- 
mendation and  certificate,  see  8  Va.  Law  Reg.  168. 
For  questions  propounded  by  the  supreme  court  at 
recent  bar  examinations,  see  2  Va.  Law  Reff.  774;  8 
Va.  Law  Reg.  816,  4«6:  4  Va.  Law  Reg.  270,  406.  707;  6 
Va.  Law  Reg.  278,  422, 728. 

a.  Practising  LMwytr  in  Another  State.— Under  Va. 
Code  1887,  $  8192.  as  amended  by  Acts  1897-8.  p.  400, 
any  duly  licensed  and  practising  lawyer  of  another 
state  may  practise  In  Virginia  without  further  ex- 
amination.   See  4  Va.  Law  Reg.  826. 

A  Virginia  license  to  an  attorney,  resident  in 
West  Virginia  at  the  time  of  its  formation,  avails  as 
fully  as  if  granted  in  the  latter  state.  JSx  parte 
Quarrler,  2  W.  Va.  669. 

B.  Bllgibllity.— A  person,  who  had  practised  as  an 
attorney  before  the  Civil  War,  applied  for  admission 
to  practise  in  the  courts  of  West  Virginia.  He  ad- 
mitted that  he  had  voted  for  the  ordinance  of  seces- 
sion, that  he  had  voluntarily  entered  the  military 
service  of  the  Confederate  States,  and  that  he  had 
borne  arms  against  the  United  States  of  America. 
He  also  produced  a  copy  of  the  amnesty  oath  which 
he  had  taken  and  subscrlhed  under  the  proclama- 
tion of  the  chief  executive  of  the  United  States. 
ffeld,  that  as  the  applicant  had  not  been  convicted  of 
treason  according  to  the  course  of  the  common  law, 
and  as  no  treason  against  the  state  to  whose  courts 
he  applied  for  admission  had  been  proved  or  con- 
fessed, he  could  not  be  refused  permission  to  qualify 
and  practise.    Ex  parte  Quarrler,  2  W.  Va.  860. 
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C.  Oath.— An  attorney  is  not  bound,  as  a  requisite 
to  his  admission  to  the  bar  of  any  court,  to  take  the 
oath  prescribed  by  the  act  to  suppress  duelling.  In 
re  Leiffh.  I  Munf.  468. 

An  attorney  is  not  an  officer  within  the  meaning  of 
the  act  of  November  16th.  1868,  and  is  not  required  to 
take  the  oath  therein  prescribed  for  officers.  Ex  parte 
FajB^Uer.  1  W.  Va,  269. 

A  licensed  attorney  has  as  unquestioned  a  riffht  to 
qualify  by  taking-  the  oaths  required  at  the  time  of 
his  application  for  admission  as  he  has  to  practise 
after  he  has  qualified.  Ex  parte  QxxArrier.t  W.  Va. 
560. 

A  pardon  granted  to  rebels  from  the  federal  ffov- 
emment  restores  the  parties  to  the  riffhts  and  prirl- 
lesres  derived  from  it  only.  It  does  not  entitle  an 
attorney,  who  was  admitted  to  the  practice  of  the  law 
before  the  Civil  War,  to  resume  his  practice  without 
complyiuflr  with  the  terms  of  the  state  statute  requir- 
ing: a  certain  oath  to  be  taken  by  attorneys.  Ex  parte 
Hunter,  2  W.  Va.  122.  This  case,  however,  was  practi- 
cally overruled  by  Ex  parte  Garland,  4  Wall.  (U.  S.) 


A  person,  who  had  qualified  as  an  attorney  before 
the  passage  of  the  attorneys*  test  oath  act  of  Febru- 
ary 14.  1866*  did  not  acquire  such  a  vested  riffht  in  the 
office  of  attorney  as  released  him  from  being  re- 
quired to  take  the  oath  prescribed  in  that  act.  Nor 
is  said  test  oath  act  unconstitutional.  Exparte  Quar- 
rier.  4  W.  Va.  210. 

D.  License  Tax.— A  city  ordinance  imposing  a  spe- 
cific license  tax  "on  every  attorney  at  law"  includes 
nonresident  attorneys  who  have  offices  and  practise 
their  profession  in  the  city,  as  well  as  resident  attor- 
neys. Petersburg  v.  Cocke,  94  Va.  244,  26  S.  E.  Rep. 
676. 

The  city  of  Richmond  has  authority  to  lay  a  tax  on 
lawyers  as  such.  Ould  &  Carrlnffton  v.  Richmond,  28 
Qratt  464. 

B.  Bffoct  of  Actlnir  as  Attorney.— If  a  suit  is  brouffh  t 
by  an  attorney  not  qualified  to  practise.  It  should  not 
be  dismissed^  but  the  attorney  should  himself  suffer 
the  punishment  imposed  by  law.  Rader  v.  Snyder, 
S  W.  Va.  418. 

Hi.    PRIVILBOBS,  DISABILIT1B5  AND  L1ABIL1TIE3. 

A.  OenersI  Nature  of  Office  of  Attorney.— While  one 

person  was  holding  the  office  of  county  judge  under 
an  unexpired  commission,  another  was  appointed 
thereto.  Heid,  that  the  former  did  not  abandon  his 
title  to  the  office  by  taking  up  the  practice  of  the  law. 
an  attorney  not  being  an  officer.  In  re  Bland  &  Giles 
County  Judge  Case,  83  Gratt  443. 

An  attorney  at  law  is  not  a  public  officer,  Nor  is 
the  practice,  of  the  law  an  office  or  place  within  the 
meaning  of  the  act  to  suppress  duelling.  In  re  Leigh, 
1  Munf.  468. 

The  clerk  of  a  court  cannot  be  permitted  to  practise 
as  an  attorney  in  the  court  of  which  he  is  clerk,  al- 
though he  .has  a  license  to  practise  in  all  the  courts 
of  the  commonwealth.    Exparte  Collins,  2  Va.  Cas.  222. 

In  a  criminal  trial,  the  prosecutor  may  employ 
counsel  to  aid  the  attorney  for  the  commonwealth, 
and  such  counsel  will  be  permitted  to  aid  in  the 
prosecution.'  Hopper  v.  Commonwealth,  6  Gratt  684, 

B.  Bxemptlon  from  Arrejt. -Attorneys  at  law  are 
exempt  from  arrest  in  civil  suits  during  their  attend- 
ance at  court.    Commonwealth  v.  Ronald,  4  Call  97. 

C.  AMl^nment  as  Counsel  by  Court— Courts  of 
equity,  as  well  as  the  common  law  courts,  have  juris- 
diction in  suits  of  paupers  for  freedom;  and.  In  a 


proper  case,  will  appoint  counsel  to  prosecute  fer 
the  pauper.    Dempseyv.  Lawrence.  Gilmer  n 

D.  Liability  for  Costs.— Where  an  attomej  koov- 
inffly  brings  ejectment  in  the  name  of  a  dccoHl 
demandant,  he  is  liable  for  cost.  Howard  ▼.  Sivaa 
2  Leiff  h  783. 

B.  Liability  lor  Conteaipt.—Tbe  fallnre  ofaaacflr- 
ney  in  a  cause  to  attend  court  at  the  time  of  trial 
previously  fixed  with  his  consent  is  not  a  cmcBrt 
of  court  where  it  appears  tliat  be  subacqiieaUr 
accepted  a  retainer,  and  entered  npon  the  trial  cf 
another  cause  with  every  reasonable  expecoda 
of  beiuff  able  to  complete  it  before  the  tfxie  fi»4 
for  the  hearing-  of  the  first  cause,  and.  findlsf  ths 
impossible,  notified  the  court  of  the  fact  aM 
disclosed  a  courteous  and  respectful  oonddeniia 
for  the  court.  Wise  v.  Commonwealth.  97  Va.  73, 
84  S.  E.  Rep.  458. 

Where  a  rule  is  made  against  a  peisoo  to  i^^ 
cause  why  he  shall  not  be  punished  for  a  ooateapt 
of  the  court  in  aiding  to  obstruct  tbe  extcaxkm  ef 
its  decree,  he  purees  himself  of  tbe  contoipi  ^ 
answering  under  oath  that  in  what  he  had  donete 
acted  as  counsel  in  good  faltb  with  nointesti8B«f 
committing-  any  contempt  of  the  court  WdlA^- 
Commonwealth,  21  Gratt.  600. 

P.  Influeadnff  LdCglslattoii.— Section  8,  chapter  5  cf 
the  Criminal  Code,  Acts  1877-78,  pu  206^  aims  at  ike 
offense  of  paying-  money  or  other  compensatta  to 
secure  the  passa^re  or  defeat  of  any  meassxe  aad 
was  doubtless  intended  to  apply  to  tbe  use  of  BMoey 
in  buying  votes,  etc,  and  not  to  contracti  vtA 
attorneys  for  purely  professional  services.  Heact 
contracts  for  the  latter  purpose  are  valid.  Takt 
V.  Robertson,  80  Va.  476. 

IV.  SUSPENSION  AND  DISEIARMENT. 

A.  Jurisdiction.— Circuit  courts  bave  jnrlsdicdH 
and  power,  upon  their  own  motion,  witboot  foraal 
complaint  or  petition,  in  a  proper  case,  to  itnke 
the  name  of  an  attorney  from  the  roll,  provided  te 
had  reasonable  notice,  and  an  opportnaicy  to  be 
heard.  State  v.  McClaufherty.  SS  W.  Vau  an  M  S. 
E.  Rep.  407. 

B.  Orounds.— The  circuit  couirt  may,  by  suinaiT 
proceedings,  according:  to  the  common  law.  scrilc 
from  its  roll  the  name  of  an  attorney  who  Is  gsOv 
of  writing  and  publishing  in  a  newspaper  a  falK 
and  libelous  charge  a^rainst  the  judge  of  such  oosA. 
in  respect  to  his  oflicial  conduct,  and  tbe  dl^la'"^ 
by  the  attorney  of  intentional  wrcHur  or  disrespect 
to  the  judge  or  court  will  not  excuse  him.  wbestkr 
contrary  appears  upon  a  fair  interpretatioB  of  ike 
language  employed.  State  v.  Mcdaugheny.  ST. 
Va.  260,  10  S.  £.  Rep.  407. 

C.  Proceedings.— Under  the  provisions  of  I  Set 
Code  1810,  ch.  70.  S  6.  a  court  cannot,  for  mahvacutt 
of  an  attorney,  committed  in  its  presence.  ssaveK 
the  license  of  the  party  offending-.  In  a  »noiaan 
way,  but  must  direct  an  information  to  be  SieA 
against  him,  and  Inflict  the  punishment  on  the  vt^ 
diet  of  guilty  found  ou  such  InformatiOQ.  At^^ 
Ftsher,  6  Leigh  010. 

V.  DBALINOS  BBTWBBN  ATTORNEY  AND  00(1 

A.  Agreement  for  Additional  Caaapeasattaa.— Deal- 
ings between  an  attorney  and  his  client  for  de 
former's  benefit  are  presumptively  invalid  a«  <aa> 
structively  fraudulent,  and  the  onus  is  on  tbe  ataa<* 
ney  to  show  that  the  contract  was  perfectly  fair,  aat 
was  entered  into  by  the  client  freely  and  with  IkC 
understanding  as  to  his  rights  and  as  to  its  < 
Thomas  v.  Turner,  87  Va.  1,  12  S.  E.  Reo.  1«l 
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Va.  Code  1873,  eta.  160.  {  2  (see  Code  1887,  $  8801), 
enacting  that  "any  contract  made  wltta  an  attorney 
for  ottaer  or  hifirtaer  fees  shall  be  valid  and  may  be 
enforced  in  like  manner  with  other  contracts"  does 
not  apply  to  an  affreement  made  after  the  relation 
of  attorney  and  client  is  established.  Thomas  y. 
Turner.  87  Va.  1.  12  S.  E.  Rep.  149. 

An  agreement  in  a  note  "to  pay,  in  default  of  pay- 
ment at  maturity,  ten  per  centum  on  the  face  of  this 
note,  for  attorney's  fees  for  collection"  is  a  penalty, 
and  not  enforceable.  Rixey  v.  Pearre.80  Va.  113,  15 
S.  E.  Rep.  tfS. 

B.  ParchaM  from  Clleat.— YHiere  an  attorney  at 
law  undertakes  the  collection  of  a  claim  for  his 
client  and,  while  such  relation  exists,  buys  the  claim 
from  his  client,  whether  under  false  representations 
or  not,  or  even  if  the  claim  was  sold  for  an  adequate 
price,  such  sale  is  voidable  at  the  option  of  the 
<:llent.  Lane  v.  Black.  21  W.  Va.  617.  But  such  sale 
cannot  be  avoided  after  it  has  been  deliberately 
ratified  or  confirmed  on  full  information.  Lewis  v. 
Broim,  86  W.  Va.  1. 14  S.  £.  Rep.  444. 

An  attorney  cannot,  as  a  general  rule,  make  a 
▼alid  purchase  of  the  property  of  his  client  in  liti* 
ffation.  but  the  same  is  voidable  at  the  option  of  the 
client  However,  the  suit  to  avoid  such  sale  must 
be  brought  within  a  reasonable  time.  Nor  can  it  be 
aet  aside  as  against  subsequent  purchasers  for  value 
without  notice:  the  only  remedy  of  the  client  in  such 
case  beinff  aflrainst  the  attorney.  Lewis  v.  Broun,  86 
W.  Va.  1.  14  S.  E.  Rep.  444. 

C.  Acquiring  Property  Adversely  to  Clleat*s  Interest. 

— In  a  suit  by  the  beneficiaries  against  the  trustee 
for  an  accounting,  the  court  directed  a  sale  of  the 
trust  estate  and  a  partition  of  the  proceeds.  The 
attorney  of  the  trustee  bought  in  the  property  in 
the  name  of  a  third  person,  and  the  sale  was  con- 
firmed in  ignorance  of  this  fact.  Held,  that  the 
beneficiaries  have  a  right  to  have  the  sale  set  aside 
without  any  inquiry  as  to  the  adequacy  of  the  price. 
Newcomb  v.  Brooks.  16  W.  Va.  82. 

ConflictlBg  Interests.— An  attorney  employed  in  a 
cause  is  not  a  competent  commissioner  to  take  an 
account  ordered  in  the  cause.  Bowers  v.  Bowers,  29 
Gratt  697. 

D.  Privileged  Coounanicstions.— There  is  no  rule  of 
law  better  settled  than  that  a  counsel,  solicitor  or 
attorney  shall  not  be  permitted  to  divulge  any  mat- 
ter which  has  been  communicated  to  him  in  profes- 
sional confidence.  Chahoon's  Case.  21  Gratt.  822; 
Parker  v.  Carter.  4  Munf .  278. 

All  attorney,  employed  as  such  to  draw  a  deed, 
must  be  considered  as  acting  in  the  line  of  his  pro- 
fession, and  bound  to  conceal  the  facts  disclosed  by 
the  person  who  employs  him.  Parker  v.  Carter.  4 
Munf.  278. 

Communications  by  assignor  to  attorney  of  as- 
slfirnee  are  not  privileged  where  the  attorney  was 
acting  for  his  client  Hall  v.  Rixey,  84  Va.  790, 6  S.  £. 
Rep.  216. 

Under  the  particular  circumstances  of  this  case,  a 
letter  written  by  a  mortgagee  to  his  attorney,  in- 
forming him  that  the  mortgage  debt  had  been  paid, 
and  requesting  him  to  dismiss  a  suit  then  pending  to 
foreclose  the  mortgage,  was  held  to  be  proper  evi- 
dence in  a  controversy  with  the  executor  of  the 
mortgagee,  who  had  revived  the  proceedings  to 
foreclose.    Lyle  v.  Higginbotham.  10  Leigh  68. 

Waiver.— The  rule  of  law  which  protects  profes- 
sional communications  is  for  the  benefit  of  the 
client  and  there  is  no  doubt  he  may  waive   this 


protection,  but  the  waiver  must  be  distinct  and  un- 
equivocaL    Tate  v.  Tate.  76  Va.  622. 

VI.  RETAINER  AND  AUTHORITY. 

A.  Presumption  and  Proof  of  Retainer. 

I.  In  Oeneral.- Where  an  attorney  institutes  a  suit 
he  is  presumed  to  have  authority  to  appear.  Low  v. 
Settle.  22  W.  Va.  887;  Fisher  v.  March,  26  Gratt  76B. 

Where  the  petitioner  in  a  petition  suit  died  and  the 
suit  was  revived  in  the  name  of  his  widow  and  infant 
son,  the  counsel  employed  by  the  deceased  petitioner 
will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  be  continued  as  counsel  in  the  cause. 
Wilson  V.  Smith,  22  Qratt  497. 

Where  an  execution  is  delivered  to  the  sheriff  of  a 
county  other  than  that  in  which  the  creditor  resides, 
and  the  creditor  employs  an  attorney,  practising  in 
the  sheriff's  county,  to  collect  the  money,  without, 
however,  givinir  the  attorney  a  written  order,  and 
the  attorney  makes  a  demand  of  the  money  from  the 
sheriff:  such  demand,  if  no  objection  be  made  at 
the  time  to  the  authority  of  the  attorney  to  receive 
the  money,  is  a  sufficient  demand  to  Justify  a  judg- 
ment against  the  sheriff.  Chapman  v.  Chevis,  9 
Leigh  297. 

Where  an  attorney  makes  an  acknowledgment  of 
service  on  the  back  of  the  summons,  it  tfrill  be  pre- 
sumed that  he  had  authority  for  so  doiuf.  Marling 
V.  Robrecht  18  W.  Va.  440. 

a.  Estoppel  to  Den>  Authority.— Where  a  court, 
having  Jurisdiction  of  plaintiffs'  ancestor's  estate  and 
person,  orders  sale  of  latter's  property  to  satisfy  his 
indebtedness,  and  the  record  shows  that  plaintiffs 
appeared  and  were  made  parties,  and  that  they 
acquiesced  in  the  sale  and  took  no  steps  to  avoid  it 
for  thirteen  years,  knowing  that  the  purchasers  had 
sold  the  property,  such  plaintiffs  cannot  annul  the 
sale  on  the  ground  that  they  were  never  summoned 
or  appeared  in  the  cause:  and  where  it  appears  that 
the  attorney  for  plaintiffs'  ancestor  was  authorized 
to  represent  him  in  such  suit  and  that  plaintiffs  were 
aware  of  such  fact  and  did  not.  after  their  ancestor's 
death,  revoke  or  question  his  authority  pending  said 
suit  such  plaintiffs,  after  such  sale  has  been  made, 
are  estopped  from  denying  the  said  attorney's 
authority  to  represent  them  in  said  suit  Marrow  v. 
Brinkley,  86  Va.  56,  6  S.  E.  Rep.  606. 

B.  Extent  of  Authority. 

I.  In  Oeneral.— The  attorney  for  a  husband  and  wife, 
in  whose  favor  a  decree  has  been  obtained,  has 
authority  to  instruct  the  clerk  to  correct  a  palpable 
error  therein,  which  resulted  from  a  mistake  in  the 
calculation  of  interest    Hill  v.  Bowyer,  18  Gratt  864. 

The  counsel  in  an  action  has  authority  to  do  such 
acts  only  as  his  client  if  in  court  might  do  himself 
He  has  no  authority  to  enter  into  private  or  execu- 
tory contracts:  nor  can  he  bind  a  person  not  a  party 
to  the  suit    Herbert  v.  Alexander.  2  Call  498. 

An  attorney  who  is  counsel  for  parties  having 
interests  adverse  to  those  of  infant  parties  cannot 
be  allowed  to  consent  to  a  decree  on  behalf  of  such 
infants.  Walker  v.  Grayson.  86  Va.  887,  10  S.  £. 
Rep.  51. 

a.  Actlnir  for  Persons  Other  Than  Clients.- in  a  suit 
to  set  aside  a  fraudulent  conveyance  made  by  a  hus- 
band to  his  wife,  where  depositions  are  taken  after 
notice  given  to  the  wife,  the  counsel  of  the  wife  has 
no  right  to  appear  for  her  husband,  at  her  request, 
to  object  to  the  depositions  for  him.  on  the  ground 
that  he  had  no  notice  of  the  taking  of  such  deposi- 
tions.   Silverman  v.  Greaser,  27  W.  Va.  660. 

3.  Submission  to  Arbitration.— While  an  attorney  at 
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law,  as  sacb,  has  no  authority,  before  or  after  the 
institution  of  a  suit,  to  make  an  aereement  in  pai*  to 
submit  his  clients*  cause  to  arbitrators,  he  may,  if 
his  clients  are  adults,  consent  in  open  court  to  sub- 
mit their  cause  to  arbitration.  McGlnnis  y.  Curry, 
IS  W.  Va.  29. 

4.  Dele^ratloii  of  Authority.— Where  an  attorney  at 
law  has  been  employed  to  prosecute  a  suit,  he  can- 
not, in  the  absence  of  direction,  from  his  client, 
delegate  his  authority  as  such  to  another  attorney. 
Crotty  Y.  Eaffle,  85  W.  Va.  148,  18  S.  £.  Rep.  50. 

An  attorney  of  record,  or  the  original  counsel 
employed  by  a  party  to  collect  a  debt,  or  conduct  a 
suit,  may  appoint  another  to  act  in  his  place,  if  so 
authorized  by  his  client  Ellis  v.  Heptinstall,  8  W. 
Va.  888. 

8.  Rstificatioii  by  Client —An  attorney  at  law*  em- 
ployed to  collect  a  debt,  takes  in  satisfaction  thereof 
the  debtor's  assignment  to  the  creditor  of  a  bond  of 
third  persons  held  by  the  debtor,  and  institutes  a 
suit  on  the  assigned  bond  a^rainst  the  obligors.  The 
creditor  prosecutes  the  suit,  which  is  long  pending, 
and  pays  the  costs  therein  incurred.  Held,  that  the 
creditor  does  not  thereby  ratify  the  act  of  the  attor- 
ney in  commuting  the  original  debt;  and  the  recov- 
ery against  the  obligors  in  the  assigned  bond  having 
proved  unavailing,  the  debtor's  original  liability 
still  continues.    Wilkinson  v.  HoUoway,  7  Leigh  277. 

Where  an  attorney  at  law,  employed  to  collect  a 
debt,  accepts  notes,  bonds,  etc.,  of  the  debtor  as  col- 
lateral security  for  the  debt,  such  agreement  be- 
comes binding  when  ratified  by  his  client  But  a 
recitation  in  a  bill  afterwards  filed  a^ralnst  the 
debtor  that  the  attorney  had  made  such  an  agree- 
ment is  not  necessarily  a  ratification.  Wiley  v. 
Mahood,  10  W.  Va.  206. 

C.  Authority  to  Accept  Psyment. 

I.  in  Oenerai.— In  general,  payment  to  an  attorney 
is  good,  especially  if  he  has  possession  of  the  evidence 
of  the  debt  Under  particular  circumstances,  it 
may  be  otherwise;  as  if  notice  be  given  that  no 
such  power  is  vested  in  the  attorney.  Hudson  v. 
Johnson.  1  Wash.  0. 

Where  a  judgment  or  decree  is  paid  to  the  attorney 
who  obtained  it,  before  his  authority  is  revoked,  and 
due  notice  of  such  revocation  given  to  the  defend- 
ant such  payment  is  valid  and  binding  on  the  plain- 
tiff, so  far,  at  least  as  the  defendant  is  concerned. 
Yoakum  v.  Tllden.  8  W.  Va.  1«7. 

An  attorney's  receipt  for  claims  for  collection  may 
be  so  far  added  to  by  parol  testimony  as  to  show  a 
contemporaneous  additional  contract  on  the  part  of 
the  attorney  to  receive  the  claims  as  collateral  secur- 
ity for  debts  due  him  from  the  client  Tuley  v. 
Barton,  TB  Va.  887. 

A  receipt  was  given  by  attorneys  for  certain  notes, 
received  for  collection,  containing  a  description  of 
the  note  followed  by  the  clause,  "On  the  above  notes 
we  are  to  bring  suits,  prosecute  them  to  Judgment, 
and  to  have  a  fee  of  five  dollars  in  each  case."  Held, 
that  while  this  clause  may  be  construed  to  relieve 
them  from  the  obligation  to  collect,  and  from  the- 
corresponding  compensation  for  collecting,  it  cannot 
l)e  construed  to  deny  to  them  the  authority  to  col- 
lect   Johnson  v.  Gibbons.  27  Qratt  032. 

a.  Acceptance  of  Pssrment  In  Property  Other  Than 
rioney.— Where  an  attorney  is  employed  to  collect  a 
debt  he  has  no  authority  to  accept  anything  else  in 
satisfaction  or  as  collateral  security  for  the  debt 
without  express  authority  from  his  client  Kent  v. 
crhapman.  18  W.  Va.  485:  Wilkinson  v.  HoUoway,  7 
Leigh  277. 


An  attorney  has  no  right  to  receive  a  bond  tnm 
the  debtor  in  discharge  of  his  client's  claim,  vttbnt 
the  assent  of  his  client  If  be  does,  he  Is  the  acc«. 
not  of  the  plaintiff,  but  of  the  defendant  and  the 
plaintiff  may  still  proceed  against  tlie  defeaduL 
Smock  V.  Dade,  5  Rand.  680.  16  Am.  Dec.  noi 

Suiistituting  Attorney's  Persooal  DebC-Wlwre  an 
attorney  employed  to  collect  a  debt  discooats  tpm 
it  a  debt  he  himself  owes  the  debtor,  and  takes  for 
the  balance  the  debtor's  assignment  of  a  bond  of 
third  persons,  the  creditor  is  not  bound  hr  ssch 
arrangement  Wilkinson  v.  HoUoway.  7  Ldffe  Vi: 
Wiley  V.  Mahood,  10  W.  Va.  206. 

3  Acceptance  of  Paymeat  la  DcjinclutBd  Cuiii^.- 
An  attorney  has  no  authority  to  receive  de|iredaae& 
currency  in  satisfaction  of  his  cUenf^s  debt  Baiper 
V.  Harver*  4  W.  Va.  680. 

4.  Acceptance  of  Ueas  Than  Ai— t  Dm  Cipfi 
ml3e.—An  attorney  at  law,  employed  to  collect  adcbt 
merely  as  such,  has  no  power  to  compromise  afoer 
Judgment  and  accept  a  sum  of  money  less  thao  tht 
full  amount  of  the  Judgment  as  satlsfactioa.  Wut 
V.  Brookover,  85  W.  Va.  828,  18  &  E.  Rep.  1007. 

Where  an  attorney  collects  a  portion  of  his  dkaft 
debt  and  gives  a  fraudulent  receipt  for  the  vbtie 
amount  such  receipt  is  not  binding  on  his  dkat 
Chalf  ants  v.  Martin,  25  W.  Va.  W4. 

In  the  absence  of  express  anthorlty,  an  attmer 
has  no  power  to  compromise  or  settle  his  chstti 
claim.  Crotty  v.  Eagle,  85  W.  Va.  142,  IS  &  K. 
Rep.  50. 

8.  Acceptance  of  Payunt  In  Satis iiiUsu  sf  Jalr 
neat—An  attorney  may  receive  the  money  doe  on  & 
Judgment  and  his  receipt  will  discbarge  thejsdi" 
ment  Branch  v.  Burnley.  1  Call  147;  Wilson  v.  Stokss. 
4  Munf .  466. 

6.  Acting  lor  Persons  Hsviag  DIffercat  latMssli'- 
Where  an  attorney  employed  to  collect  a  debt  vit^ 
out  the  consent  of  his  client  accepts  bonds,  etc.  of 
the  debtor,  with  the  understanding  that  he  b  to 
collect  and  apply  them  as  payment  on  the  claim  vhci 
collected,  he  Is  acting  as  attorney  for  the  debtor,  aai 
not  as  attorney  for  his  original  client  Bnt  as  soea 
as  he  receives  any  money  on  the  claim,  thns  psx  ia 
his  hands  for  collection  by  the  debtor,  it  is  a  w- 
ment  to  that  extent  less  his  fees  for  collecting,  opoc 
the  claim  of  his  original  client  Wiley  v.  Mahood.  ■ 
W.  Va.206. 

An  attorney  receives  a  claim  for  coUectloitbaiBCt 
suit  upon  it  and  obtains  Judgment  The  delicor  tha 
puts  into  his  hands  the  bond  of  a  third  person  for 
about  the  amount  that  is  due  on  the  Jndgiacsx; 
and  the  attorney  gives  him  a  receipt  by  which  he 
says  he  has  received  the  bond  on  which  he  i»  ts 
bring  suit  and  after  paying  himself  bis  fee  and  cos* 
mission,  is  to  apply  the  balance  to  the  credit  of  t^ 
Judgment  The  attorney  receives  the  money  on  tte 
bond  but  does  not  pay  it  over  to  the  czedlior.  Bdi. 
that  this  is  a  valid  payment  by  the  judgment  debti**- 
Smith  V.  Lamberts,  7  Gratt  188. 

Vil.  LIABILITY  OP  ATTORNBY  TO  CLIENT. 

A.  LIsMilty  for  NeffUgence. 

I.  In  OeaersL— While  an  attorney  Is  not  boand  i» 
undertake  to  conduct  a  suit  for  another  vlthoei 
compensation,  yet  if  he  voluntarily  engages  todosi 
he  is  liable  for  the  consequences  of  his  improper 
management  and  cannot  allege  a  want  of  oonsidera* 
tion  for  his  services.    Stephens  v.  White.  S  Wash  IK 

An  attorney,  acting-  in  accordance  with  his  beit 
judgment  after  consultation  with  other  atU)cncn> 
cannot  be  considered  neg-ligent  Tanner  v. 
83  Gratt  251. 
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?  a.  In  the  Cdiection  of  Denands.— An  attorney 
K  accepted  confederate  currency  In  settlement  of  his 
>  client*8  claim.  At  the  time  this  was  the  only  cnr- 
t  rency.  and  very  little  depreciated.  Held,  that  he  was 
s  not  liable  to  his  client  for  receiving  such  money,  he 
I-  not  having  forbidden  it  Pidffeon  v.  Williams,  21 
H  GratL  251. 

Where  the  client  fails  to  show  that  claims  pnt  in 
;   the  attorney's  hands  were  solvent,  or  that  the  attor- 
:   ney  was  neg-lig-ent  in  the  discharge  of  his  duty,  or 
that  he  was  injured  by  the  attorney's  conduct  of  the 
business,  the  attorney  is  not  chargeable.    Staples  ▼. 
Staples,  85  Va.  76,  7  S.  £.  Rep.  190. 
B      3.  In  the  Conduct  of  the  Action.— Where  an  attorney 
is  charred  with  neffliffence  in  failing  to  file  a  declara- 
tion, the  proof  must  show  that  he  was  employed  at 
the  time  when  it  should  have  been  filed.    Stephens 
g   T.  White.  2  Wash,  20S. 

B.  Ltablilty  for  Money  Collected.— A  purchaser  at  a 
Judicial  sale  executed  her  bonds  to  S  as  receiver. 
To  him,  as  her  attorney,  she  also  assigned  cextain 
claims  to  collect  and  pay  on  her  bonds.  Part  of  the 
collections  he  applied  as  directed:  the  balance  he 
did  not  so  apply.  There  was  nothing  to  show  that 
he  had  charred  himself,  as  such  receiver,  with  said 
balance.  ff€ld,  that  as  S  collected  the  money  as  the 
purchaser's  attorney,  she  was  not  entitled  to  have 
it  credited  on  her  bonds  until  he  had  so  applied  it. 
Paxton  V.  Steele.  80  Va.  811, 10  S.  E.  Rep,  1. 

A  debt  due  from  an  attorney  to  his  client  for  money 
collected  on  a  Judgment  is  only  a  debt  by  simple 
contract  Oathriffht  v.  Marshall,  1  H.  &  M.  427. 
**  An  attorney,  having  collected  a  debt  deducted 
his  fees  from  the  amount  and  deposited  the  balance 
in  a  bank  of  rood  credit  not  in  his  own  name  but  to 
"collection  account**  an  account  in  which  he 
deposited  all  money  collected  by  him  for  his  clients. 
The  name  of  the  client  for  whose  benefit  the  deposit 
was  made,  was  written  in  the  bank  book  opposite  the 
entry  of  the  deposit  The  client  failed  to  call  for 
the  money  for  several  years  and  in  the  meantime 
the  bank  had  failed.  Held,  that  the  attorney  was 
not  liable  for  the  money  so  lost  Pidreon  v.  Wil- 
liams, 21  Oratt  251. 

Where  a  decree  is  collected  and  the  money  paid  to 
the  plaintilTs  attorneys  and  disposed  of  as  the  plain- 
tifF  directs,  after  reversal,  an  action  will  not  lie 
arainst  attorneys  to  recover  the  money  paid  by  a 
defendant  who  did  not  appeal,  because  of  want  of 
privity  between  him  and  them.  Oreen  v.  Brenrle, 
84  Va.  913,  6  S.  E.  Rep.  008. 

The  15  per  cent  damares  allowed  by  act  Feb. 
18,  1819,  arainst  sheriffs  for  failinr  to  pay  money 
received  on  executions,  is  not  recoverable  arainst 
an  attorney,  who  receives  the  money  of  his  client  and 
fails  to  pay  it  to  him.    Taylor  v.  Armstead,  8  Call  200. 

C.  LIsMlity  for  Interest.— Prior  to  statutory  enacts 
ment,  Va.  Code  1887,  f  2070,  allowinr  interest  in  such 
case,  where  an  attorney  at  law  was  employed  to  coL 
lect  debts,  and  some  of  them  were  lost  to  his  client 
thronrh  bis  nerlirence,  he  was  charsreable  for  the 
principal  of  the  debts  so  lost  but  not  with  interest 
thereon.  Rootes  v.  Stone,  2  Leirh  050.  This  case 
seems  to  be  in  conflict  with  Chapman  v.  Shepherd, 
24  Oratt  385. 

D.  Defense  to  Action— Statute  of  Limitations.— The 
statute  of  limitations  1&  a  rood  plea  to  a  suit  in 
equity  brourht  to  recover  money  collected  by  an 
attorney  for  his  client  and  not  accounted  for  by  him. 
Kinney  v.  McClure,  1  Rand.  284. 

VIII.  COnPBNSATION. 
A.  Right  to  Compensation.— A  law   firm   was  em- 


ployed to  assist  in  the  prosecution  of  a  suit  in  the 
state  court  upon  a  continrent  fee,  and  when  the 
cause  was  ready  for  trial,  the  plaintiff,  without 
the  consent  of  his  counsel,  dismissed  his  suit  in  the 
state  court  and  employed  one  of  the  said  firm,  after 
the  dissolution  of  the  partnership,  to  brinr  a  suit  in 
the  circuit  court  of  the  United  States  for  the  same 
purpose,  and  filed  substantially  the  same  bill.  Held^ 
that  this  was  a  separate  and  distinct  suit  that  the 
former  employment  had  nothinr  to  do  with  it  and 
that  the  old  firm  was  not  entitled  to  any  of  the  fees 
earned  in  the  new  suit  Tomlinson  v.  Polsley,  81  W. 
Va.  106,  5  S.  £.  Rep.  457. 

A  client  cannot  refuse  to  pay  his  attorney  his  fees, 
althourh  he  is  practisinr  without  a  license.  Yates 
V.  Robertson,  80  Va.  476. 

Upon  the  final  determination  of  a  cause,  the  de- 
cree for  costs  must  follow  the  recovery,  and  ro  to 
the  party  who  substantially  prevails.  And  upon  no 
principle  can  the  attorneys  of  the  losinr  party  be 
adjudred  fees  out  of  the  amount  recovered  by  the 
winninr  party.    Allen  v.  Shrlver,  81  Va.  174. 

B.  Amount.— In  a  contest  between  an  attorney  and 
his  client  about  the  amount  charred  for  fees,  where 
it  appears  that  the  client  is  old  and  irnorant,  and 
wholly  unacquainted  with  the  conduct  of  business 
affairs,  it  is  the  duty  of  a  court  of  equity  to  scruti- 
nize with  Jealous  care  the  transactions  between 
them  and  to  allow  no  advantare  to  be  taken  of  the 
client's  necessities  and  inexperience.  It  is  incum- 
bent upon  the  attorney  to  show  that  the  transact 
tions  were  fair,  and  that  the  fees  charred  were 
reasonable  and  Just  Cullop  v.  Leonard,  97  Va.  2S0, 
88  S.  E.  Rep.  Oil. 

An  arreement  between  attorneys  and  their  client 
whereby  they  should  "have  ten  per  cent  on  what* 
ever  mirht  be  recovered  in  a  certain  chancery  suit 
•  •  ♦  •  •  for  their  services  in  the  prosecution  of 
it:  and  if  nothinr  were  recovered  in  it  then  no  com- 
pensation for  their  said  services,  in  attendinr  before 
the  commissioners  to  take  accounts,  or  In  court,  or 
in  takinr  depositions,"  is  not  such  an  arreement  as 
is  forbidden  by  1  Rev.  Code  1819,  ch.  70,  {  14.  for  it 
comprehends  services  not  embraced  by  that  act, 
such  as  takinr  depositions,  etc.  Major  v.  Gibson,  1 
Pat  &  H.  48. 

An  arreement  that  an  attorney  shall  receive  ten 
per  cent  on  the  amount  which  he  may  succeed  in 
rettlnr  reduced  on  a  certain  decree  arainst  his 
client  is  not  champertous.  Nickels  v.  Kane,  82 
Va.  309. 

The  clerk  of  the  court  cannot  tax  arainst  the  los- 
inr party  in  a  suit  any  rreater  fees  than  those  pre- 
scribed by  statute.  But  contracts,  express  or 
Implied,  between  attorney  and  client  for  fees,  are 
not  limited  as  to  amount,  and  may  be  enforced  as 
other  contracts.    Yates  v.  Robertson.  80  Va.  475. 

C.  Contingent  Pees.- P.  &  Son,  attorneys,  con- 
tracted in  writinr  with  L.  as  follows:  "It  is  arreed 
that  P.  &  Son  are  to  receive  $100  certain  and  if  the 
suit  (referred  to  and  mentioned  in  the  arreement) 
is  decided  in  favor  of  L.  then  P.  &  Son  are  to  receive 
1200,  makinr  S300  in  all."  P.  &  Son  brourht  an  action 
of  assumpsit  settinr  forth  the  arreement  and  aller- 
inr  that  L.  dismissed  said  suit  without  their  consent 
and  thereby  hindered  P.  &  Son  from  prosecutlnr 
said  suit  to  a  final  decision,  althourh  plaintiffs  were 
ready  and  willlnr  to  do  so.  The  declaration  also 
contained  the  common  counts  for  work  and  labor. 
Held,  that  P.  &  Son  were  not  necessarily  entitled, 
upon  issue  Joined  on  a  plea  of  nonassumpsit  to 
recover  the  whole  amount   of  the  continrent  fee 
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therein  specified:  but  for  breach  of  said  con  tract 
by  defendant,  mirbt  recover  such  damages,  by  way 
of  compensation  for  their  time,  labor  and  attention, 
as  these  were  reasonably  worth,  and  for  any  loss  or 
injury  they  mlflrht  have  sustained;  provided  the 
^hole  recovery  did  not  exceed  the  amount  stipulated 
in  the  contract.  Polsley  v.  Anderson,  7  W.  Va.  202, 23 
Am.  Rep.  618. 

D.  When  Attorney's  Pees  Recoverable  as  Part  of 
Oamaffes.— As  a  g-eneral  rule  fees  paid  to  counsel 
cannot  be  recovered  as  damages.  If  the  injury 
complained  of  was  not  wanton  or  malicious,  and 
exemplary  damages  are  not  recoverable,  no  greater 
attorney's  fee  can  be  recovered  asrainst  the  defend- 
ant than  that  prescribed  by  law  to  be  taxed  in  favor 
of  the  winning-  party.  Burruss  v.  Hines,  94  Va.  418, 
20  S.  £.  Rep.  875, 8  Va.  Law  Reg.  180. 

In  an  action  on  an  Injunction  bond  with  condition 
^*to  pay  all  such  costs  as  may  be  awarded  arainst  the 
plaintiff,  and  all  such  damages  as  shall  be  incurrcfd 
In  case  the  said  injunction  be  dissolved,"  fees  paid  to 
counsel  in  the  in  junction  suit  cannot  be  recovered  as 
4amaffe8,  although  the  bill  be  a  pure  bill  of  injunc- 
tion. Wtsecarver  v.  Wisecarver,  97  Va.  452,  84  S.  E. 
Bep.  56,  5  Va.  Law  "Reg.  402,  and  notet,  pp.  465,  578. 

In  a  suit  upon  a  breach  of  warranty  of  title  to 
land,  the  grantee  cannot  recover  his  counsel  fees  for 
4ef ending  the  title,  where  the  grantor  had  employed 
competent  counsel  for  that  purpose.  Conrad  v. 
Efflnfirer,  87  Va.  69,  12  S.  E.  Rep.  2. 

B.  Payment  of  Attorney's  Pees  Out  of  Trust  Punds— 
Reimbursement.  — Where  trustees  in  good  faith 
engSLge  counsel  to  aid  them  in  the  execution  of  the 
trust,  they  are  entitled  to  pay  them  out  of  the  trust 
fund,  or  to  be  reimbursed  out  of  that  fund  for  all 
expenses  which  they  have  incurred,  including*  rea^ 
fionable  attorney's  fees.  Ck>chran  v.  Richmond,  etc., 
R.  Co.,  91  Va.  839,  21  S.  E.  Rep.  664. 

Creditors  have  no  leffal  risrht  to  be  reimbursed  by 
their  debtors  for  counsel  fees  contracted  by  them. 
Oumee  v.  Bausemer,  80  Va.  867. 

IX.  LIEN  OP  ATTORNBV. 

An  attorney  at  law  has  a  lien  on  the  judgment  or 
decree  obtained  by  him  for  his  client  for  services 
and  disbursements  in  the  case,  whether  the  amount 
of  his  compensation  is  agreed  upon  or  depends  upon 
a  Quantum  meruit.  This  lien,  however,  is  subject  to 
all  the  equitable  liens  of  the  defendant  in  such 
judgment  or  decree  existing-  at  the  time  of  the  ren- 
dition thereof.    Renick  v.  Ludlngton,  16  W.  Va.  878. 

An  attorney  has  no  lien  upon  land  for  his  fee  or 
compensation  for  services  in  a  suit  wherein  the  land 
Is  recovered  for  his  client.  Hogg  v.  Dower,  85  W. 
Va.  200.  14  S.  E.  Rep.  995. 

An  attorney  has  no  lien  upon  a  fund  arising  from 
the  sale  of  land  of  a  person  or  estate,  already  owned 
by  such  person  or  estate,  for  services  purely  defen- 
sive, in  resisting  suits  to  establish  demands  against 
it    Fowler  v.  Lewis,  36  W.  Va.  112,  14  S.  E.  Rep.  447. 

An  attorney  has  no  lien  ag-alnst  land  for  prosecut- 
ing a  suit  to  recover  it  for  his  client,  or  for  defend- 
ing^ a  suit  to  recover  it  from  his  client,  or  to  subject 
It  to  a  debt  or  claim.  Fowler  v.  Lewis,  86  W.  Va, 
112,  14  S.  E.  Rep.  447;  McCoy  v.  McCoy.  86  W.  Va.  772. 
15  S.  E.  Rep.  978. 

Where  an  attorney  Is  employed  to  institute  pro- 
ceedinsrs  In  equity  to  subject  land  to  the  payment  of 
debts  and  liens,  and  obtains  a  decree  directing  a 
sale  for  the  satisfaction  of  the  same,  and  the  debtor 
compromises   and    pays  off    the   claims  asserted 


asrainst  him.  the  attorney  for  the  plaintiff  b»  to 
lien  aflralnst  the  land  of  said  defendant  whidt  vobM 
entitle  him  to  a  sale  thereof.  McCoy  v.  MoOcv.  ■ 
W.  Va.  772,  15  S.  E.  Rep.  978, 


630        *Colhoun  &  Cowan  v.  Wilson. 

June  Term,  1876.  Wythcvillc. 
Leases— Written  Contracts  to  Repair— Time  slfti^ 

lormance.— In  November  1808  ttie  White  Snlifcv 

Spriuffs  company,  by  deed  signed  by  both  panics 

lease  to  W  their  springs  property  for  ive  jtan 

beffinninsr  the  Ist  of  January  1889,  and  Wis :»  sake 

repairs  upon  the  property:  but  nothing  to  said  to 

the  lease  as  to  the  time  when  the  repairs  are  tote 

made.    On  the  22d  of  April  1873  the  parties  agree  ta 

writing  what  repairs  W  is  to  make :  bnt  nothiat  b 

said  as  to  the  time  of  making  them.    On  the  i 

day  W  enters  into  a  contract  witli  C  to  leaie  €< 

equal  moiety  of  all  the  property,  fnmltBre.  Ac. 

and  nothing  is  said  in  this  contract  as  to  the  tmt 

when  W  shall  make  the  repairs.    In  June.  ^  a 

verbal  contract  made  between  W  and  C  C  aoqairad 

the  whole  of  W's  lease,  and  purdiased  the  feni* 

ture  on  the  premises  for  $18,000:  and  nothtor  m 

said  as  to  the  repairs  which  W  was  to  make  sadcr 

his  contract  with  the  springs  company  in  Ami 

1878.    In  October  1878  C  executed  his  note  to  W  for 

15,879.75.  part  of  the  llSiOOO  he  was  to  pay  for  tte 

lease  and  furniture.    W  sues  C  on  this  note,  aaA  C 

flies  a  special  plea  of  part  f  ailore  of  consldcnt»n. 

on  the  ground  that  W  had  contracted  verhallr  vitk 

C  to  make  repairs  in  time  for  the  springs  scaaoo  of 

1878,  and  had  failed  to  do  It,  whereby  C  was  iBjsctd 

to  the  amount  of  88,000.    HsiJ> : 

I.  Same— Same— 5ame.— No  time  havinirbeen  i 

fled  in  the  contracts  between  the  springs 

pany  and  W  as  to  the  time  when  the  repair  skoiM 

be  made,  W  has  to  the  end  of  his  lease  tonake 

them. 

a.  5ame—5ame— Same— Parol  evldeiioe.«—ParQi  en- 

dence  is  Inadmissible  to  prove  a  contract  of  W& 

make  the  repairs  in  time  for  the  sprinc»seasni 

of  1873:  and  this  applies  to  such  evidence  int«iAel 

as  a  foundation  for  proof  of  the  parol  contracL 

3.  Same— Same— Same— Inferences.— The  fact  tJUi 
the  note  sued  on  was  execated  In  Octc>ber  lA 
when  the  springs  season  was  nearly  over,  to  i 
stronflT  circumstance,  if  not  conclusiTe.  to  tevt 
that  the  claim  which  ffrew  out  of  the  tranac- 

tions  in  June  were  then  waived  or  seaM 
640    *between  the  parties,  and  cannot  be  aasertti 
by  way  of  defence  to  an  action  on  the  sou. 

4.  Same— Same— Same— Parol  EvIdacMo.— As  W  kai 
by  his  written  contract  with  the  springs  coapai? 
until  the  end  of  his  term  to  make  the  repaint  i 
verbal  aereement  to  make  them  at  an  earlier 
period  is  inconsistent  with  his  written  contract, 
and  therefore  does  not  come  within  the  exccptMB 
to  the  general  rule:— That  parol  evidence  mmj  be 
be  introduced  when  it  establishes  an  affreemest 
additional  to  but  consistent  with  the  wzlmi 
agreement. 

8.  5ame— 5ame— Samo-Rxed  l^y  Law.— The  fxi 
that  the  time  allowed  to  W  to  make  the  reialn 
is  fixed  by  the  law  sroveminff  his  contract  witl 

*Wrltten  Contracts— Parol  BvMonoa.— As  to  the  » 

admissibility  of  parol  evidence  to  alter  a  wrlttra  cos- 
tract,  see  Miller  v.  Fletcher,  27  Gratt.  408.  and  stfk. 
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tbe  sprinsrs  company,  and  not  by  the  express 
terms  of  the  contract,  does  not  affect  the  general 
rale  as  to  the  admissibility  of  parol  evidence  to 
▼ary  or  contradict  the  written  contract 

?his  was  an  action  of  debt  in  the  circuit 
irt  of  Montf^omery  county,  brouf^ht  by 
omas  Wilson  against  Charles  A.  Colhoun 
1  John  T.  Cowan,  partners,  upon  a  note 
$5,379.75,  executed  by  Colhoun  &  Cowan 
Wilson.  The  defendants  pleaded  the 
aeral  pleas  of  payment  and  set-off,  and 
pecial  plea  of  failure  of  the  consideratioti 
the  note  in  part,  on  which  issues  were 
ned.  On  the  trial  there  was  a  verdict 
d  judgment  for  the  plaintiffs,  and  Colhoun 
Cowan  applied  to  a  judge  of  this  court 
'  a  writ  of  error  and  supersedeas ;  which 
.8  allowed.  The  case  is  stated  by  Judge 
ristian  in  his  opinion. 

Shelton  and  Walker,  for  the  appellants. 

Phlegar,  for  the  appellee. 

[Christian,  J.,  delivered  the  opinion  of  the 
art. 

The  action  in  this  case  was  debt.  It  was 
anded  on  a  promissory  note  drawn  by 
e    plaintiffs     in    error    and    payable    to 

defendant    in   error,    for   the   sum  of 
l>l     *$5,379.75,    payable   on    demand,   and 

bearing  date  October  1st,  1873. 
The  pleas  tendered  by  the  plaintiffs  in 
ror  (defendants  in  the  court  below)  were 
lyment,  set  off,  and  a  special  plea  in 
riting,  alleging,  in  effect,  failure  of  con- 
leration  as  to  part  of  said  note.  That 
ea  is  set  out  in  the  record;  and  as  the 
ily  question  in  controversy  turns  upon  the 
Imissibility  of  the  evidence  under  that 
ea,  it  is  here  inserted  as  follows: 
3rd.  And  the  defendants  for  further  plea 
ly,  that  for  and  in  consideration  of  the 
im  of  $13,000,  by  the  said  defendants  paid 
id  agreed  to  be  paid  to  the  said  plaintiff, 
le  said  plaintiff,  who  was  the  lessee  of  a 
;rtain  watering  place  in  the  county  of 
Montgomery,  known  as  the  **  Montgomery 
bite  Sulphur  Springs,'*  for  the  term  of 
re  years,  which  term  ended  and  expired 
1  the  1st  day  of  January  1874,  agreed  and 
tntracted  with  the  said  defendants  on  the 
•  day  of  June  1873,  to  sell  to  said  def  end- 
its  all  the  furniture  belonging  to  said 
aintiff  and  then  in  the  use  of  the  said 
aintiff  in  and  about  the  said  watering 
ace,  and  to  assign,    set  over  and  transfer 

>  the  said  defendants  the  unexpired  term 
id  lease  of  the  said  plaintiff  in  the  said 
atering  place;  and  the  said  defendants 
irther  say,  that  the  said  plaintiff,  in  con- 
deration  of  the  said  sum  of  $13,000  above 
)ecified,  further  agreed  and  contracted 
ith  the  said  defendants,  to  make  and  cause 
)  be  made  and  to  furnish  the  materials  for 
laking  certain   repairs  and   improvements 

>  the  cabins,  buildings,  grounds,  lawn, 
incing,  baths.  &c.,  of  the  said  watering 
lace,  and  to  have  the  said  repairs  and  im- 
rovements  done,  and  to  furnish  the  mate- 
al  in  time  to  have  the  same  complete,  in 


time  for  the  occupation  and  use  of  the 

642  same    by   the  guests  and  ^visitors  at 
the  said   watering  place   during   the 

ensuing  season  of  1873;  and  which  said 
repairs,  so  contracted  to  be  made  by  said 
plaintiff  as  aforesaid,  were  necessary  and 
requisite  to  the  complete  and  full  enjoyment 
of  the  said  watering  place  and  to  the  com- 
fort and  accommodation  of  visitors,  and  are 
more  particularly  and  specially  set  forth  in 
the  bill  of  particulars  filed  with  this  plea. 

And  the  defendants  say,  that  the  plaintiff 
wholly  failed,  neglected  and  refused  to  make 
or  cause  to  be  made  or  to  furnish  the  mate- 
rials for  making  the  said  repairs  and  im- 
provements so  contracted  and  agreed  by 
him  to  be  made  as  aforesaid,  in  time  for 
the  use  and  occupation  of  the  same  by  the 
guests  and  visitors  of  said  watering  place 
during  the  season  of  1873 ;  whereby  the  said 
defendants  were  greatly  injured  and  dam- 
aged, and  suffered  great  loss  in  their  busi- 
ness as  keepers  of  said  watering  place,  and 
were  unable  to  accommodate  and  entertain 
many  persons  who  applied  for  and  sought 
entertainment  at  said  watering  place,  and 
were  unable  to  provide  in  a  proper  manner 
for  the  comfort  and  convenience  of  the 
guests  and  visitors  at  said  watering  place 
dturing  the  said  season  of  1873,  by  reason 
whereof  many  became  dissatisfied  and  left. 

And  the  said  defendants  say,  that  the  said 
note  in  the  plaintiff's  declaration  sued  on 
was  executed  by  the  said  defendants  to  the 
said  plaintiff  as  a  portion  of  the  $13,000 
above  specified  and  as  a  part  of  the  consid- 
eration of  the  said  repairs  to  said  watering 
place  agreed  and  contracted  to  be  done  by 
the  said  plaintiff  as  aforesaid;  and  by  rea- 
son of  the  failure  of  the  said  plaintiff  to 
make  and  cause  to  be  made  and  to  furnish 
the  material  for  making  the  said  repairs, 
as  he  agreed  to  do,  there  is  a  failure  of  the 
consideration  for  which  said  note  in  plain- 
tiff's declaration  mentioned  was  exe- 

643  cuted;  *and  that  by  reason  of  such 
failure  of  consideration  the  said  de- 
fendants would  be  entitled  to  recover  dam- 
ages in  an  action  against  the  plaintiff  to 
the  amount  of  $3,000,  which  sum  of  $3,000 
they  pray  may  be  allowed  as  a  set-off 
against  the  plaintiff's  demand  in  this  suit. 
And  this  they  are  ready  to  verify;  where- 
fore they  pray,  Ac. 

Upon  this  plea  issue  was  made  up,  as  well 
as  upon  the  plea  of  payment  and  set-off. 
The  jury  found  for  the  plaintiff  (the  de- 
fendant in  error)  the  amount  of  the  said 
promissory  note,  subject  only  to  the  credits 
endorsed  thereon.  For  this  amount  a  iudg- 
ment  was  entered;  to  which  judgment  a 
writ  of  error  was  allowed  by  this  court. 

Eight  bills  of  exceptions  were  taken  to 
the  rulings  of  the  court,  which,  in  different 
forms,  present  the  question  as  to  the  ad- 
missibility of  the  evidence  under  the  special 
plea.  It  is  proper,  however,  before  noticing 
these  questions,  to  refer  to  the  admitted 
facts  in  the  case.  It  seems  that  on  the  25th 
November  1868,  the  ''Montgomery  White 
Sulphur  Springs  company"  leased  to  the 
defendant    in   error,    Thomas  Wilson,    and 
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Lorenzo  D.  Lorentz,  for  the  term  of  five 
years,  commencing'  1st  day  of  January  1869, 
all  the  property  of  said  company,  consisting 
of  a  tract  of  land  containing  1,300  acres, 
including*  the  hotel,  cottages  and  cabins 
upon  the  same,  known  as  the  Montgomery 
White  Sulphur  Springs,  a  watering  place 
and  popular  resort  for  summer  visitors,  sit- 
uated in  the  county  of  Montgomery. 

This  contract  of  lease  was  in  writing, 
and  was  signed  and  sealed  by  the  lessees, 
and  also  signed  by  the  president  of  the 
company.  In  this  contract  of  lease  there 
were  certain  stipulations  on  the  part 
644  of  the  lessees  for  *repairs  to  the  rail- 
road belonging  to  the  company,  and 
also  for  repairs  to  the  buildings  on  said 
property.  In  this  contract  there  was  no 
stipulation  as  to  the  time  when  these  repairs 
were  to  be  completed.  By  a  subsequent 
agreement  (which  is  not  in  the  record),  it 
seems  that  Wilson  b'ecame  the  sole  propri- 
etor and  successor  to  Wilson  A  Ivorentz.  On 
the  22nd  of  April  1873,  the  White  Sulphur 
Springs  company  and  Wilson  entered  into 
an  agreement,  by  which  it  was  definitely 
determined  what  was  the  character  and 
extent  of  the  repairs  which  Wilson,  as  the 
successor  of  Wilson  &  Lorentz,  was  to  make 
under  the  contract  of  November  25th,  1868, 
between  the  company  and  Wilson  A  Ivorentz. 
This  contract  is  in  writing,  and  nowhere 
designates  the  time  within  which  the  repairs 
are  to  be  completed. 

On  the  22nd  April  1873,  Wilson,  having 
acquired  the  whole  lease,  made  a  contract 
with  Cowan  A  Colhoun,  by  which  he  leased 
to  them  *  'one  equal  moiety  of  the  buildings, 
furniture  of  every  kind  and  description, 
with  all  the  privileges  and  appliances  nec- 
essary for  opening  and  conducting  a  water- 
ing place  for  the  entertainment  of  visitors 
at  the  Montgomery  White  Sulphur  Springs, 
for  the  season  of  1873.  This  contract  was 
also  in  writing*,  and  nothing  stipulated  with 
regard  to  repairs.  In  June  1873,  by  a  verbal 
contract  between  the  parties,  Colhoun  & 
Cowan  acquired  the  whole  of  Wilson's  lease, 
and  purchased  of  him  the  furniture  on  the 
premises  for  the  sum  of  $13,000;  and  it  is 
admitted  that  the  note  upon  which  this  suit 
is  brought  was  part  of  the  sum  of  $13,000 
agreed  to  be  paid  for  the  unexpired  lease 
and  furniture. 

It  is  also  admitted  that  in  this  verbal 
agreement  nothing  was  said  in  reference  to 
the  repairs  which  Wilson  had  stipu- 
646  lated  to  make  in  his  contract  of  *April 
22nd,  1873.  I  have  thus  stated,  as 
concisely  as  I  could,  the  undisputed  and 
admitted  facts  disclosed  by  the  record. 

The  plaintiff  rested  his  case  upon  the  note 
sued  on,  having  proved  its  execution.  The 
defendant  admitting  the  due  execution  of 
the  note,  sets  up  as  a  bar  to  the  plaintiffs' 
action  a  failure  of  consideration  in  this, 
that  the  repairs  to  the  buildings,  which 
were  agreed  to  be  made  by  Wilson  in  his 
contract  with  the  Montgomery  White  Sul- 
phur Springs  company,  were  to  be  completed 
before  the  springs  season  of  the  year  1873 
commenced,    and    that    he    had    neglected, 


refused,  and  failed  so  to  complete  tbeo, 
and,  by  reason  of  such  failure,  the  defend- 
ants had  sustained  damag^e  to  the  axnoKot 
of  $3,000. 

The  evidence  upon  which  this  defence  is 
sought  to  be  made  good  is  that  of  an  allied 
parol  agreement  made  by  Wilson  at  the  time 
of  his  written  agreement  with  the  springs 
company  and  with  the  defendants  on  22iid 
April  1873;  and  the  various  bills  of  excsep- 
tion  taken  by  the  defendants  raise  in  dif- 
ferent forms,  the  question  whether  sndi 
parol  evidence  was  admissible. 

The  circuit  court  ruled  out  all  evidence 
tending  to  show  any  parol  agieemeut,  to 
the  effect  that  the  repairs  referred  to  in  the 
said  written  agreement  were  to  be  made 
before  the  commencement  of  the  spring* 
season  of  the  year  1873. 

The  question  we  have  to  determine  is. 
was  evidence  offered  by  the  defendants 
tending  to  prove  such  parol  agreement  ad- 
missible? It  will  be  observed,  that  in  the 
several  written  agreements  above  referred 
to,  no  time  is  named  within  which  the  stip- 
ulated repairs  are  to  be  completed.  Tliat 
being  the  case,  the  law  of  snch  a  oootrut 
is  to  give  the  tenant  until  the  ezpiratioa  of 
the  lease  to  fulfil  his  contract  for  re- 
646  pairs  upon  the  ^leased  premises,  crnless 
there  be  something^  in  the  natnxe  of 
the  repairs  which  require  them  to  be  made 
before.  Therefore,  though  no  time  is  spec- 
ified, the  expiration  of  the  lease  is  fiijced  by 
law  as  the  time  within  which  they  may  be 
completed,  as  certainly  as  if  it  was  so  writ- 
ten in  the  agreement.  This  being  the  con- 
tract of  the  parties  reduced  to  writing*,  and 
signed  by  them,  can  a  parol  agf cement  of 
another  and  different  period,  than  the  expi- 
ration of  the  lease,  be  received  in  evidence? 
The  rule  of  law  on  this  subject  is  now  too 
well  established  to  be  questioned.  It  is  the 
familiar  rule,  that  ''parol  cotemporaneoas 
evidence  is  inadmissible  to  contradict  or 
vary  the  terms  of  a  valid  written  instn- 
ment.'*  1  Greenl.  Ev.,  {  275.  It  was  an- 
nounced as  a  rule  of  the  common  law  at  as 
early  day,  and  down  to  the  present  momeoi 
has  been  uniformly  adhered  to  by  the  coarts 
of  England  and  of  this  oounlry.  In  the 
Countess  of  Rutland's  case,  5  Coke's  R.  ^ 
it  was  said  ''that  it  would  be  inconvenient 
that  matters  in  writing,  made  by  advice 
and  on  consideration,  and  which  finalh 
import  the  certain  truth  and  agreement  of 
the  parties,  should  be  controlled  by  an  avei^ 
ment  of  parties,  to  be  proved  by  the  uncer- 
tain testimonv  of  slippery  memory.'* 

In  Crawford  v.  Jarrett's  adm'r,  2  Leic^ 
630.  Judge  Green  thus  states  the  role: 
"Parol  evidence  cannot  be  admitted  { unless 
in  cases  of  fraud  or  mistake)  to  vary,  cxm- 
tradict,  add  to,  or  explain  the  terms  of  s 
written  agreement  by  proving*  that  tie 
agreement  of  the  parties  was  different  fro« 
what  it  appears  by  the  writing^  to  bare 
been.  In  Watson  v.  Hurt,  6  Gratt.  6J4, 
Judge  Baldwin  announces  the  rule  in  the 
following  terms:  "It  is  perfectly  well  set- 
tled, that  the  terms  of  a  written  contract 
cannot  be  varied  by  parol  evidence  of  whit 
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occurred  between  the  parties  previously 
47  thereto  or  cotemporaneously  ♦there- 
with." In  Towner  V.  Lucas,  13Gratt. 
)S,  715,  Judg-e  Allen,  after  an  able  review 
t  the  cases,  supposed  to  infringe  upon  this 
lie,  says:  **I  can  find  no  case  which  deter- 
lines  that  oral  cotemporaneous  evidence  is 
dxnissible  to  contradict  the  terms  of  a 
'ritten  ag^reement,  or  substantially  vary 
le  lef^al  import  thereof,  provided  the  in- 
bnimeut  was  a  valid  instrument,  and  the 
arty  designed  to  execute  it  in  its  existing 


ti 


>mi. 

In  Woodward,  Baldwin  &  Co.  v.  Foster, 
5  Gratt.  200,  Judge  Joynes,  after  referring 
>  Towner  v.  Lucas,  (supra),  says:  ** These 
eneral  principles  are  of  the  utmost  impor- 
mce  in  the  administration  of  justice, 
nthout  them  there  would  be  no  certainty 
1  written  contracts,  and  no  safety  in  the 
lost  formal  transactions.  They  ought  not 
)  be  frittered  away  by  nice  distinctions  to 
leet  the  hardships,  real  or  supposed,  of 
articular  cases." 

It  is  insisted,  however,  by  the  learned 
3unsel  for  the  plaintiffs  in  error  here,  that 
tiey  do  not  controvert  the  principles  of  the 
ale  of  law  above  stated ;  but  that  this  case 
omes  within  some  supposed  exception  to 
he  general  rule.  It  is  urged  that  the  parol 
greement  offered  to  be  proved,  was  an  ind- 
ependent collateral  substantial  agreement 
elating  to  the  same  subject  matter,  and 
orming  part  of  the  consideration  thereof.  It 
s  said,  that  Cowan  A  Colhoun  were  induced 
o  make  the  contract  with  Wilson  for  the 
mexpired  lease  and  furniture,  t)ecause  of 
he  independent  verbal  agreement  of  Wilson, 
.t  the  time  of  the  written  agreement  bear- 
ng  date  22nd  April  1873,  that  he  would 
omplete  the  repairs  (which  he  had  bound 
limself  to  make)  by  the  time  the  springs 
•eason  of  that  year  commenced :  to-wit,  in 
'tine  1873.  It  is  insisted  that  such  an 
agreement  was  an  additional,  inde- 
148  pendent  ^agreement,  and  one  consistent 
with  the  original  written  agreement. 
Che  cases  relied  upon  by  the  learned  coun- 
vel  for  the  appellants,  to  which  I  have  had 
Lccess,  seem  to  establish  the  following  ex- 
ceptions to  the  general  rule,  that  ^ 'Parol 
cotemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid 
ivritten  instrument:"  When  the  oral  evi- 
lence  establishes  an  agreement  additional 
o,  but  consistent  with  the  written  agree- 
nent. 

2.  Where  the  evidence  is  offered  to  show 
Taud  in  the  procurement  of  the  written 
K>ntract,  or  a  breach  of  confidence  in  per- 
rerting  what  was  delivered  conditionally  or 
liverso  intuitu,  and  using  it  as  a  valid  in- 
strument. 

3.  Where  the  evidence  is  offered  as  proof 
>f  any  mistake  or  omission,  and  a  fraudu- 
ent  attempt  to  take  advantage  thereof. 

This  case  is  not  within  any  of  these  ex- 
ceptions, nor  can  it  be  brought  within  any 
>ther  well  established  exception  (see  Towner 
r.  Lucas,  supra) ;  for  the  parol  agreement 
Lttempted  to  be  set  up  is  entirely  i neons ist- 
mt  with  the  terms  of  the  written  agreement ; 


and  indeed  (if  established),  would  in  terms 
vary  and  contradict  the  written  agreement. 
By  the  parol  agreement  (if  indeed  any  such 
ever  existed)  the  defendant  in   error  bound 

himself  to  finish  the  repairs  by  the day 

of  June  1873.  By  the  written  agreement  he 
bound  himself  to  complete  the  repairs  by 
the  1st  day  of  January  1874.  It  is  true  that 
no  particular  time  was  designated  within 
which  to  complete  the  repairs:  but  in  the 
absence  of  any  designated  time,  the  law 
fixes  the  period  at  the  termination  of  the 
lease.  And  when  the  lecal  import  of  a  con- 
tract is  clear  and  definite  the  intention  of 
the  parties  is  for  all  substantial  purposes, 
as  distinctly  and  fully  expressed  as  if 
640  they  had  written  *out  in  words  what 
the  law  implies.  Woodward,  Baldwin 
A  Co.  V.  Foster,  18  Gratt.  200,  and  cases 
there  cited. 

It  is  plain,  therefore,  that  when  by  the 
written  agreement  the  time  fixed  is  the  ex- 
piration of  the  lease,  any  parol  agreement 
by  which  another  and  different  period  within 
which  the  repairs  shall  be  completed,  is 
established,  does  vary  and  contradict  the 
written  agreement;  and  the  case  is  thus 
brought  within  the  very   terms  of  the  rule. 

I  am  therefore  of  opinion,  that  the  circuit 
court  did  not  err  in  excluding  from  the 
jury  all  evidence  tending  to  set  up  such 
parol  agreement,  and  all  evidence  offered 
for  the  purpose  of  laying  a  foundation  for 
the  introduction  of  such  evidence.  This 
disposes  of  all  the  bills  of  exceptions  taken 
by  the  plaintiffs  in  error.  For  the  eight 
bills  of  exceptions  all  present  in  different 
forms  the  question  as  to  the  admissibility 
of  parol  evidence  inconsistent  with  the 
written  agreement,  or  the  admissibility  of 
evidence  upon  which  to  lay  the  foundation 
for  the  proof  of  such  parol  agreement.  The 
circuit  court  was  right  in  excluding  all  the 
evidence  of  this  character. 

But  there  is  still  another  ground  upon 
which  the  circuit  court  was  well  warranted 
in  excluding  the  evidence  offered.  It  was 
this:  The  pretension  of  the  plaintiffs  in 
error  is  that  the  verbal  agreement  relied 
on  was  made  in  April  1873  with  the  Mont- 
gomery White  Sulphur  Springs  company, 
and  that  in  June  of  that  year  they  took  the 
lease  with  the  understanding  that  this  verbal 
stipulation  was  to  be  carried  out.  They 
admit  that  nothing  was  said  on  the  subject 
of  repairs  then  (June  1873),  but  that  they 
were  to  have  the  benefit  of  the  alleged 
verbal  agreement  made  with  the  springs 
company.  Now  there  are  two  pregnant 
facts  to  show  that  no  such  verbal 
650  agreement  was  ever  *made.  The  first 
is,  that  the  alleged  verbal  contract  by 
which  it  was  agreed  that  the  repairs  were 
to  be  made  before  the  commencement  of  the 
springs  season  was  in  fact  made  after  that 
season  had  actually  commenced  (28th  June). 
So  that  when  they  bought  the  lease  and 
furniture  they  knew  that  the  repairs  had 
not  been  made;  and  that  they  could  not  be 
made  in  time  to  affect  in  any  degree  the 
season  of  1873. 

But    another    fact,     utterly    inconsistent 
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with  the  verbal  contract  relied  upon,  is  that 
the  note  sued  on  bears  date  the  1st  day  of 
October  1873,  when  the  springs  season  was 
pretty  well  over.  Now  it  is  unreasonable 
to  the  last  degree,  if  not  incredible,  that 
Colhoun  A  Cowan  should  have  executed  their 
note  to  Wilson  in  October  for  $5,079.75,  if 
they  on  that  day  claimed  that  Wilson  was 
indebted  to  them  in  the  sum  of  $3,000  for  a 
failure  to  comply  with  his  contract  four 
months  before.  No  such  claim  was  then 
asserted,  nor  was  any  claim  asserted  under 
the  alleged  verbal  contract  of  June  until 
the  institution  of  this  suit. 

The  execution  and  delivery  of  the  note  in 
October  is  a  powerful  circumstance,  if  not 
conclusive  proof,  to  show  that  the  claim 
which  grew  out  of  the  transactions  in  June, 
was  then  waived  or  settled  between  the 
parties,  and  could  not  be  asserted  by  way 
of  defence  to  an  action  on  the  note. 

Upon  the  whole  case,  I  am  of  opinion 
there  xs  no  error  in  the  judgment  of  the 
circuit  court,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 
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I.  Ousrdlans— Duties  -Liabilities.— It  is  the  duty  of  a 
fiTuardian.  whose  power  as  such  is  revoked,  to 
account  to  his  wards,  or  to  his  successor  as  guard- 
ian, if  there  be  one,  for  their  estate,  incladinsr 
evidences  of  claim  which  may  have  come  to  his 
hands;  and  if  after  such  revocation  he  collect  any 
money  on  account  of  any  such  claim,  he  and  his 
surety  as  eruardians  are  accountable  therefor  to 
the  parties  entitled  thereto;  at  least,  provided  such 
payment  be  made  in  firood  faith  by  a  person  who  is 
not  informed  of  such  revocation,  and  who  believes 
when  he  makes  it  that  the  party  claiming:  to  be 
guardian  is  so  in  fact,  and  has  authority  as  such  to 
receive  the  money. 

a.  Same— Bills  against,  by  Wards— Receiver's.  —In  a 
bill  by  infants  against  their  sruardian  for  an 
account  and  payment,  it  being  shown  in  the  cause 
that  the  guardian  is  wholly  unfit  for  the  office,  the 
court  may  appoint  a  receiver  to  collect  and  receive 
the  property  of  the  wards,  and  require  the  guard- 
ian to  pay  over  to  him  the  money  of  his  wards  in 
his  hands,  and  to  transfer  and  deliver  to  him  the 
property  of  the  infants. 

3.  Same— Decree  against,  for  Account.— Where  the 
property  of  the  infants  consists  of  a  single  claim, 
and  the  amount  received  upon  it  by  the  guardian 
is  ascertained,  and  there  is  no  doubt  as  to  the 
amount  due  from  the  guardian  to  the  wards,  the 
court  may  decree  against  him  for  the  amount, 
though  no  account  has  been  taken. 

The  case  is  fully  stated  by  Judge  Moncure 
in  his  opinion. 

Bums,  for  the  appellants. 

Hogan,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

662        *This  is  an  appeal  from  a  decree  of 
the  circuit  court  of   Lee  county,  ren- 


dered in  a  suit  in  which  Mary  HaauDood 
and  John  P.  Hammond,  infants,  soiiii;  bf 
Andrew  J.  L/itton,  their  next  friend,  woe 
plaintiffs,  and  James  W.  Sai^e,  their  late 
guardian,  and  William  W.  Sa^,  his  aumr 
in  his  bond  as  guardian,  were  defendantiL 
The  material  facts  of  the  caste,  and  proceed- 
ings therein,  are  as  follows: 

On  the  18th  day  of  March  1867,  the  said 
James  W.  Sage  was  appointed  and  qualified 
as  guardian  of  the  said  infants  in  thecovotr 
court  of  Lee  county,  where  they  resided, 
and  he  thereupon*  entered  into  bond  as  sad., 
with  his  brother,  the  said  William  W.  Sa^ 
as  his  surety.  The  only  estate  to  wbk± 
the  said  infants  were  entitled  was  a  daim 
to  a  pension,  under  an  act  of  congress,  is 
consideration  of  military  servic^es  rendefcd 
by  their  father,  Arnold  P.  Hammond,  to 
the  United  States  during  their  late  war 
with  the  Confederate  States,  in  the  coorie 
of  rendering  which  services  he  died.  Hift 
widow,  and  the  mother  of  the  said  infants, 
afterwards  intermarried  with  their  aid 
guardian,  at  what  precise  time  does  cot 
appear,  though  probably  before  he  qualified 
as  guardian.  They  seem  to  have  aepafated 
not  very  long  after  such  qualification :  bat 
at  what  precise  time  does  not  appear.  The 
said  guardian  was  a  pension  claim  ageet. 
and  undertook  as  such  the  prosecotion  <^ 
the  said  claim  of  his  wards.  He  succeeded 
in  establishing  their  claim  to  a  pension  to 
the  amount  of  twelve  dollars  per  mcmth. 
or  one  hundred  and  forty-four  dolUn  per 
annum,  during  their  minority,  payaMe 
semi-annually.  In  little  more  than  a  yev 
after  the  qualification  of  the  said  goanUaa, 
to  wit :  on  the  18th  day  of  May  1868.  is  a 
proceeding  by  motion  in  the  county  oosrt 
of  said  county,   in  which    the    said  suretr. 

William    W.    Sage,  was  plaintiff,  aod 
663    *the   said   guardian,   James  W.  Sa|s«:. 

was  defendant,  the  object  of  wfaidi 
motion  was  to  require  the  defendant  to  shorn 
cause  why  he  should  not  be  required  to  gi« 
a  new  bond  as  guardian  for  Mary  and  Joka 
P.  Hammond,  an  order  was  made  by  tbe 
said  court  in  these  words:  '*This  day  cisie 
the  plaintiff,  and  it  appearing  to  the  cont 
that  the  defendant  has  had  legid  notice  <tf 
this  motion,  and  he  failing^  to  show  any 
cause  why  he  should  not  give  a  new  bond, 
it  is  ordered  that  the  defendant  be  remored 
from  his  office  of  guardian  aforesaid,  and 
that  the  plaintiff  be  released  from  fortfaer 
liability  as  his  security,  and  that  tbe  plaia- 
tifi  recover  against  the  defendant  his  costs.  ^ 
The  said  James  W.  Sage,  claiming  to  act 
as  guardian  of  the  said  infants,  and  nodonbt 
exhibiting  to  the  proper  authority  an  official 
copy  of  the  order  appointing  him  as  sock 
obtained  from  the  pension  oflRce  in  the  de- 
partment of  the  interior  a  certificate  in  dse 
form,  in  his  name  as  guardian  of  the  saM 
infants,  showing  their  title  to  the  saM 
pension  and  his  authority,  as  their  guard- 
ian, to  receive  it  for  them.  At  what  preciae 
time  this  certificate  was  issued  does  att 
appear,  though  it  was,  no  doubt,  dnriaf 
the  period  between  the  date  of  the  order  cl 
his  appointment    and   the  date  of  the 
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r  of  revocation.  It  does  not  appear  that 
e  was  any  appointment  of  another 
rdian  of  the  said  infants,  at  least  for 
e  than  a  year  after  the  date  of  said  order 
"vocation ;  and  in  June  1869,  more  than 
ar  thereafter,  the  said  James  W.  Sage, 
ning  still  to  have  authority  to  act  as 
I  guardian,  received  from  the  proper 
ic  functionary  at  Washington  six  hun- 
;  and  sixty-eight  dollars  and  seventy -one 
s  on  account  of  said  pension,  and  under 

in  virtue   of   the  said   certificate;  no 

notice  having  been  given  by  the  said 

James  W.  ♦^ige,  or  any  other  person, 

to  the   authorities   at  Washington  of 

said  order  of  revocation,    or  that  there 

any  doubt  or  question  as  to  the  con- 
ed authority  of  said  James  W.  Sage  to 
ive  the  said  pension,  and  the  officer 
:ing  such  payment  having  received  no 
rmation  to   the  contrarv«  and  acting  In 

matter  under  the  belief  that  the  said 
lority  still  existed. 

lortly  thereafter,  but  how  long  does  not 
sar,  though  probably  not  more  than  a 
ith  or  two,  Andrew  J.  L^itton  appears  to 
s  been  appointed  and  to  have  qualified 
guardian  of  the  said  infants,  though 
•e  is  in  the  record  no  copy  of  any  order 
ourt  appointing  him  as  such;  and  we 
3ot,  therefore,  express  any  opinion  as 
lie  validity   of  his  appointment.     After 

appointment  he  demanded  of  the  said 
,es  W.  Sage  an  account  and  payment 
the  money  he  had  received  on  account 
laid  pension,  and  a  surrender  of  the 
ificate  which  had  been  issued  to  him 
«f or  as  aforesaid ;  but  thesaid James  W. 
e  failing  and  refusing  to  render  such 
mnt  and  make  such  payment  or  surrender 
said  certificate,  this  suit  was  instituted 
mforce  his  obligation  and  that  of  his 
i  surety  in  that  respect.  It  was  brought 
November  1869. 

I  the  bill,  which  was  filed  by  the  said 
nts,  by  the  said  Andrew  J.  L^itton  as 
r  next  friend  and  guardian,  they  set  out 
itantially    the   facts   before   stated,  and 

forth  the  object  of  the  bill  to  be;  to 
pel  the   said   James   W.  Sage  to  deliver 

said    certificate  of  pension  to  the  said 

:on,  the  proper  guardian  of  said  infants, 

:  he  might  be  enabled  to  collect  whatever 

due   them;  also   to   have    an    account 

tn  and  ascertain  what  amount  of  money 

he  drew  from  the   United  States  gov- 

»    emment  as  *guardian  of  said  infants, 

and    what   he   then    owed  them;  and 

I,    on    a    hearing,    to    obtain    a    decree 

inst  the  said  James  W.  Sage  and  William 

Sage  his  surety,  holding  them  to  a  strict 

mutability  to  said  infants,  who  were  of 

1    tender   ages    as    to    be    incapable   of 

wing  their  rights  and  enforcing  them; 

they  pray  that  the  said  James  W.  and 
liam  W.  Sage  be  made  defendants  to  the 
,  and  for  special  and  general  relief. 

copy  of  the  guardianship  bond  was 
ibited  with  the  bill,  and  is  in  the  usual 
n,  the  condition  being  that  the  guardian 
lid  faithfully  perform  the  duties  of  his 
«  of  guardian  according  to  law. 


There  was  but  one  deposition  taken  in  the 
case,  and  that  was  the  deposition  of  the 
said  A.  J.  Litton,  which  was  taken  by 
the  defendant  James  W.  Sage.  The  witness^ 
in  answer  to  questions  propounded  to  him 
by  the  said  defendant,  testified,  among 
other  things,  that  the  said  defendant  paid 
to  the  witness,  wheat,  flour«  rent  corn, 
bacon,  &c.  '4n  consideration  of  a  settle- 
ment as  mediator  between  Rebecca  L.  Sage 
the  mother  of  said  children,  and  defendant, 
which  included  all  dealings  between  the 
plaintiffs  and  defendants  at  the  separation, 
on  or  about  May  1868.  At  the  time  these 
articles  were  paid,  the  defendant  agreed  to 
go  on  and  prosecute  a  pension  claim  for  the 
xhildren  of  Mary  and  John  P.  Hammond, 
and  when  obtained  he  was  to  retain  his  fees 
and  expenses,  and  pay  over  the  balance  to 
Kebecca  L.  Sage,  or  the  children  or  their 
legal  representative:  that  after  or  about 
the  time  A.J.  Litton  was  appointed  guardian 
of  Mary  and  John  P.  Hammond,  and  after 
the  certificate  was  obtained,  the  defendant 
James  W.  Sage  agreed  to  take  $110  in  full 
out  of  the  claim,  and  pay  the  balance  over 

to  witness  as  soon  as  he  was  appointed 
666    guardian     and    had     given    *bond." 

After  he  was  appointed  guardian  he 
notified  the  commissioner  of  pensions  of 
that  fact,  and  not  to  pay  any  money  to 
James  W.  Sage  on  the  pension  certificate 
aforesaid.  The  said  defendant  shewed  to 
the  witness  a  letter  received  by  said  de-  . 
fendant  from  the  said  commissioner,  dated 
February  2nd,  1870,  requiring  the  former 
guardian  and  claim  agent  to  return  imme- 
diately to  the  pension  office  the  pension 
certificate  payable  to  the  said  defendant. 
Witness  received  a  letter  from  the  said  com- 
missioner of  pensions  some  time  after  the 
one  shown  by  said  defendant  as  aforesaid, 
stating  that  the  said  certificate  had  never 
been  received  at  Washington  city,  and  that 
payment  could  have  been  made  to  witness 
on  the  old  certificate.  Witness  afterwards 
received  another  letter  from  said  commis- 
sioner, stating  that  he  despaired  of  getting 
the  old  certificate,  and  directing  the  witness 
to  make  application  for  a  new  one,  which 
he  did;  and  defendant  filled  a  blank  for 
witness.  These  letters  here  referred  to,  as 
having  been  received  by  the  witness  from 
the  commissioner  of  pensions,  are  copied 
in  the  record,  and  were  probably  returned 
with  the  said  deposition  as  part  thereof. 
The  defendants  filed  their  several  answers. 
That  of  James  W.  Sage  contains  nothing  of 
importance.  That  of  William  W.  Sage, 
after  admitting  the  said  guardianship  of 
his  brother,  for  which  respondent  had  be- 
come surety,  contains  this  statement: 
'*Your  respondent  has  heard  that  James 
W.  Sage  applied  to  the  proper  pension  au- 
thority of  the  United  States  for  granting 
pensions,  to  have  a  pension  allowed  to  the 
complainants,  and  to  place  them  on  the 
pension  roll  as  pensioners.  But  before  he 
ever  drew  one  cent  of  pension  for  them, 
your  respondent  was  by  order  released  from 

his  suretyship,  and  absolved  from  the 
667    obligation  *of  his  bond,  and   was  re- 
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leased  therefrom;  and  James  W.  Sa^^e 
was  released  from  his  said  guardianship. 
Your  respondent  has  heard  that  after  his 
release  aforesaid,  and  the  removal  of  said 
g-nardian  from  his  office  of  j^uardian,  James 
W.  Sa^i^e  drew  a  pension  for  the  complain- 
ants. What  he  did  with  the  money  your 
respondent  can't  state,  except  that  he  has 
heard  it  said  he  loaned  one  Joshua  Fields 
all  or  the  g^reater  part  thereof.  But  if  he 
ever  drew  and  loaned  or  squandered  or  dis- 
posed of  any  money,  treasury  notes,  or 
national  bank  notes  that  belonf^ed  to  com- 
plainants, he  did  so  after  your  respondent 
had  been  released  by  the  order  aforesaid 
from  his  said  suretyship;  and  the  said 
James  W.  Saf^e  had  been  removed  from  his 
said  office;  and  consequently  no  liability 
therefor  fell  on  respondent.  Your  respond- 
ent knows  nothing  of  what  his  co-defendant 
did  with  the  pension  certificate,  and  was 
and  is  not  responsible  to  any  one  for  his 
acts,  whether  legal  or  illegal,  done  after 
your  respondent's  release  from  his  surety- 
ship aforesaid."  With  the  said  ans^v^er  was 
filed  a  copy  of  the  order  of  revocation  afore- 
said. 

On  the  4th  day  of  June  1870,  a  decree  was 
made  in  the  cause  in  these  words :  *'This 
cause  coming  on  this  day  to  be  heard  upon 
the  bill,  the  separate  answers  of  the  defend- 
ants, J,  W.  and  W.  W.  Sage,  with  the  rep- 
lications thereto,  was  argued  by  counsel. 
And  thereupon,  upon  inspection  of  the 
papers  in  the  case  by  the  court,  it  appears 
that  neither  the  exhibits  of  the  plaintiff 
nor  defendants  have  been  filed,  and  that 
there  is  not  such  evidence  before  the  court 
as  enables  it  to  make  any  decree  in  the 
premises,  further  than  to  order  the  defend- 
ant J.  W.  Sage  to  deliver  up  to  the  legally 
constituted  guardian  of  the  plaintiffs  any 
effects  and  evidences  of  debt  which  he  may 
have  belonging  to  said  plaintiffs.  And 
'*it  appearing  to  the  court,  that  the 
658  ^answer  of  the  defendant  J.  W.  Sage, 
though  not  excepted  to  by  the  plain- 
tiffs, is  too  scandalous  to  be  allowed  to 
remain  on  file  among  the  records  of  this 
court,  it  is  therefore  ordered  that  the  said 
J.  W.  Sage  do  surrender  to  the  legally  ap- 
pointed guardian  of  plaintiffs  any  evidences 
of  debt  or  other  claim  and  any  effects  in  his 
possession  belonging  to  the  plaintiffs,  and 
especially  that  he  surrender  to  such  guardian 
any  certificate  or  other  evidence  of  the  al- 
lowance of  a  pension  by  the  United  States 
to  them  in  his  possession  or  under  his  c  on- 
trol."  An  order  was  then  made,  that  the 
answer  of  James  W.  Sage  should  be  taken 
off  the  file  and  referred  to  a  commissioner  of 
the  court,  who  was  directed  to  expunge  from 
the  same  all  scandalous  and  impertinent 
matter,  leaving  nothing  therein  but  what  is 
responsive  or  relevant  to  the  matters  con- 
tained in  the  bill ;  and  the  parties,  plaintiffs 
and  defendants,  were  directed  before  the 
next  term  of  the  court  to  file  their  exhibits, 
and  time  was  given  till  then  to  take  testi- 
mony. 

The   commissioner   having   executed   the 
said  order  in   regard   to  the  answer  of  said 


James  W.  Sage,  it  was  returned  to  the  cosit 
and  again  filed. 

The  deposition  of  A.  J.  lyitton,  thooffa  it 
appears  to  have  been  filed  on  the  3d  daj  of 
June  1870,  was  not  noticed  in  the  decree 
which  was  made  on  the  next  day,  the  Mh 
of  June  1870,  as  aforesaid. 

On  the  12th  day  of  October  1870  the  cmm 
came  on  further  to  be  heard  upon  the  papen 
formerly  read,  the  depositions  of  witncvei 
(though  there  does  not  appear  in  the  reoori 
any  other  deposition  than  that  of  A  J. 
Litton  aforesaid),  and  the  report  of  tbe 
commissioner  to  whom  was  referred  tfcc 
answer  of  said  James  W.  Sa|^e  for  scaa&i 
and    impertinence,    to    which    report  there 

was  no  exception,  and   was  argued  b^ 
650    counsel;    *on   consideration     mhavA 

the  court,  after  confirming'  said  report 
and  giving  directions  accordingly,  decreed 
thai  the  defendant  James  W.  Sage  receired 
the  check  or  draft  of  $668.71,  in  the  maOQi 
of  June  1869,  as  the  guardian  of  the  plats- 
tiffs,  and  that  at  the  time  he  so  receined 
the  same  he  was  liable  therefor  as  gnanlias 
of  the  plaintiffs,  and  the  defendant  Williaa 
W.  Sage,  as  security  of  the  said  gnaniiaa. 
is  also  liable  therefor.  And  the  court  bexBfc 
of  opinion  that  James  W.  Sage  had  nrrer 
been  legally  removed  as  guardian  by  tke 
county  court  of  I^ee  county,  it  was  ordeni 
that  the  plaintiffs  recover  from  the  defeod- 
ants  the  sum  of  $668.71,  with  interest  froa 
the  30th  day  of  June  1869  tiU  paid«  subject 
to  a  credit  of  $110  for  the  services  of  Jamei 
W.  Sage  as  pension  agent  and  giiardiaa  of 
his  said  wards.  And  the  court  being  further 
of  opinion  that  there  was  no  proper  pcnoe 
to  receive  the  said  fund  for  the  said  infaotft 
or  to  make  further  collections  for  thesL,  to 
preserve  the  money  and  estate  of  the  wuA 
infant  plaintiffs  until  a  guardian  can  be 
duly  appointed  and  qualified,  M.  B.  D.  Laae 
was  thereby  appointed  a  receiver*  whoee 
duty  it  should  be  to  collect  of  the  dcf endami 
the  aforesaid  sum;  and  to  enable  hisi  to 
do  so,  he  was  authorized  to  sue  oat  pnicesi 
of  execution  therefor  against  the  gonSs  aol 
chattels  of  the  said  defendants.  He  m 
also  directed  to  demand  of  and  receive  from 
James  W.  Sage,  guardian  as  aforesaid,  all 
moneys,  debts,  property,  or  evidences  d 
debt,  then  in  the  hands  of  James  W.  Saire: 
And  he  was  also  directed  to  require  A  J. 
Iritton  to  turn  over  to  him  all  notes.  Iwads, 
money,  or  other  property,  if  any,  tfaes  is 
his  possession,  belonging  to  the  plainti& 
But  before  receiving  any  property  or  col- 
lecting any  money  as  aforesaid,  the  aM 
receiver  was  directed  to  execute  a  bond,  ai 

prescribed  by  said  decree,  oonditioMl 
660    for  *the  due  performance  of  his  dstia 

as  such  receiver.  And  he  was  direded 
at  once  to  transmit  to  the  commisstoiicr  itf 
pensions  a  certified  copy  of  said  decree. 
And  the  cause  was  continued. 

From  the  said  depree  the  said  James  V. 
and  William  W.  Sa^e  presented  to  a  jads^ 
of  this  court  a  petition  for  an  appeal;  wbick 
was  accordingly  granted.  And  that  is  tke 
case  which  we  now  have  under 
tion. 
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Ve  deem  it  unnecessary  to  decide,  and 
trefore  do  not  decide  in  this  case,  whether 
!  authority  of  James  W.  Saf^e,  as  ^uard- 
1  of  the  appellees,  was  ever  legally  re- 
ced  or  not;  or  whether  Andrew  J,  Litton 
B  ever  legally  appointed  as  their  guardian 
not.  We  are  of  opinion  that,  in  either 
w,  there  is  no  error  in  the  decree  ap- 
iled  from,  and  the  appellants  are  both 
3le  for  the  amount  decreed  against  them, 
f  the  order  made  for  the  revocation  of  the 
irdianship  be  a  valid  order,  then,  of 
rse,  the  said  James  W.  Sage  ceased  to 
guardian  from  the  date  of  the  order,  and 
and  his  surety  as  such  guardian,  were 
)le  to  account  to  the  wards,  or  to  their 
are  guardian,  or  to  the  court,  for  the 
ite  of  the  wards,  which  had  come  to  his 
ids  as  their  guardian.  The  only  estate 
ich  the  said  wards  ever  had  was  a  claim 
jnst  the  United  States  for  a  pension. 
*  guardianship  was  instituted  for  the 
y  purpose,  and  only  for  the  purpose,  of 
lining  and  collecting  that  pension.  The 
sty  of  the  guardian,  who  was  his  brother, 
cloubt  knew  that  such  was  the  condition 
the  wards,  and  such  the  object  of  the 
rdianship;  and  for  the  purpose  of  en- 
ing  the  guardian  to  attain  that  object, 
became  surety  of  the  guardian  in  the 
:ial  bond.  The  guardian  proceeded  ac- 
cordingly to  prosecute  and  establish 
the  pension  claim,  and  obtained  *a  cer- 
tificate from  the  pension  office  in  his 
le  as  guardian,  allowing  the  pension 
m ;  but  before  any  money  was  received 
iccount  of  it  by  the  guardian,  the  order 
evc»cation  aforesaid  was  made.  After- 
ds  the  said  guardian  received  of  the 
sion  agent,  on  account  of  said  claim, 
sum  of  $668.71 — having  given  no  notice 
he  said  order  of  revocation  to  the  said 
nt,  but  claiming  still  to  be  such  guard- 
— and  the  agent,  believing  that  he  was 
1  guardian,  and  had  full  authority  as 
1  to  receive  the  money,  made  payment 
lim  accordingly.  It  was  the  duty  of  the 
sndant,  James  W.  Sage,  supposing  his 
rdianship  to  have  been  revoked  by  the 
tT  aforesaid,  to  have  so  informed  the 
sion  agent,  and  not  to  have  received 
a  him  the  amount  due  to  his  wards  on 
>unt  of  their  pension,  but  to  have  re- 
led  to  him  the  certificate  which  had 
1  issued  to  him  for  the  pension,  or  to 
e  delivered  it  to  the  succeeding  guardian 
never  one  should  qualify,  or  to  such 
ion  as  a  court  of  competent  jurisdiction 
lit  appoint  to  receive  it.  This  was  his 
r  as  guardian,  which  he  was  t>ound  by 
official  t)ond  to  perform,  and  his  surety 
a.  id  bond  is  liable  as  such  for  the  breach 
uch  duty.  It  is  the  duty  of  a  guardian, 
se  powers  as  such  are  revoked  to  account 
is  wards,  or  to  his  successor  as  guard- 
if  there  be  one,  for  their  estate,  in- 
itig  evidences  of  claim  which  may  have 
c  to  his  hands;  and  if  after  such  revo- 
on  he  collect  any  money  on  account  of 
such  claim,  he,  and  his  surety  as 
rdian,  are  accountable  therefor  to  the 
ies  entitled  thereto;  at   least,    provided 


such  payment  be  made  in  good  faith  by  a 
person  who  is  not  informed  of  such  revoca- 
tion, and  who  believes  at  the  time  of  mak- 
ing it  that  the  party  claming  to  be  guardian 
is  so  in  fact,  and  has  authority  as  such  to 
receive   the    money.     In  Armstrong's 

662  *heirs  v.    Walkup  Ac,    12   Gratt.  608, 
which  was  cited   by    the   counsel   for 

the  appellees,  it  was  held  by  this  court  (as 
correctly  stated  by  the  reporter  in  the 
marginal  abstract  of  the  case)  that  "the 
estate  of  the  ward  having  come  into  the  pos- 
session of  the  guardian,  his  bond  of  office 
binds  him  in  his  lifetime,  and  his  estate 
after  his  death,  for  the  interest,  hires  and 
profits  received  by  him,  whether  received 
before  or  after  the  expiration  of  his  author- 
ity as  guardian." 

The  principles  just  stated  apply  to  this 
case.  The  guardian  at  the  time  of  the  rev- 
ocation of  his  authority  as  such,  supposing 
it  to  have  been  revoked,  had  in  his  hands 
as  guardian  a  claim  in  favor  of  his  wards 
against  the  United  States  for  a  pension ; 
and,  as  evidence  of  that  claim,  held  a  cer- 
tificate issued  to  him  as  such  guardian  by 
the  commissioner  of  pensions.  Instead  of 
notifying  the  said  commissioner  of  the  said 
revocation,  and  returning  the  said  certificate 
to  him,  or  surrendering  it  to  the  succeeding 
guardian,  if  there  was  one,  or  to  the  court, 
he  continues  to  hold  it,  and  to  claim  to  be 
entitled  to  receive  under  it  the  pension  due 
to  the  said  infants,  and  he  actually  receives 
under  it,  on  adcount  of  said  pension,  $668.71, 
which  sum  is  paid  to  him  by  the  commis- 
sioner of  pensions,  under  the  belief  that  he 
continued  to  be  guardian  of  said  infants, 
with  full  authority  to  receive  the  said  sum 
of  money  for  the  said  infants.  And  even 
after  the  said  sum  had  been  paid  to  him  by 
the  said  commissioner,  and  after  the  latter 
had  been  informed  of  the  supposed  revoca- 
tion of  such  authority,  and  had  demanded 
a  return  to  him  by  the  said  guardian  of  the 
certificate  aforesaid,  he  fails  and  refuses  so 
to  return  it,  or  to  surrender  it  to  the  person 
claiming  to  be  the  succeeding  guardian, 
and  continues  to  hold  possession  of  it 
against  all  claims  and  demands  to  the  con- 
trary.     Tinder    these   circumstances, 

663  *there  can  be  no  doubt  of  the  liability 
of  the  supposed  late  guardian  and  his 

surety  to  the  said  infants  for  the  amount  of 
their  money  so  received  by  him. 

But  such  liability  in  this  case  stands  on 
even  stronger  ground  than  that.  The  in- 
fants we  have  seen  had  no  estate  but  their 
claim  to  the  said  pension.  To  enable  him 
to  receive  the  amount  of  that  claim,  James 
W.  Sage  becomes  their  guardian,  and  his 
brother,  William  W.  Sage,  becomes  his 
surety  as  such.  By  becoming  such  surety, 
William  W.  Sage  enables  his  said  brother 
to  receive  the  amount  of  the  said  pension. 
And  after  enabling  him  to  do  so,  the  said 
surety  seeks  to  avoid  his  liability  as  such 
by  having  the  guardianship  of  his  brother 
revoked.  The  proceeding  instituted  for  that 
purpose  takes  place  in  little  more  than  a 
year  after  the  qualification  of  the  guardian, 
and   under   such  circumstances  as    tend    to 
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show  that  there  was  a  fraudulent  combina- 
tion between  the  guardian  and  his  surety  to 
relieve  the  latter  from  liability,  while  the 
former  might  be  able  to  receive  the  amount 
of  the  pension,  and  convert  it  to  his  own 
use,  to  the  prejudice  and  injury  of  the  in- 
fants, who  would  have  no  security  to  protect 
and  indemnify  them  against  loss.  The 
conduct  of  the  guardian,  James  W,  Sage, 
in  reference  to  said  proceedings,  is  calcu- 
lated to  show  that  he  connived  at  such  a 
purpose,  if  it  existed,  on  the  part  of  his 
brother,  William  W.  Sage,  and  participated 
therein.  These  two  brothers  were  the  only 
parties  to  that  proceeding,  and  it  does  not 
appear  that  any  friend  of  the  infants  had 
any  knowledge  or  information  about  it,  so 
as  to  be  able,  or  have  an  opportunity,  to 
guard  their  interest  in  the  matter.  They 
were  too  young  to  guard  it  themselves,  and 
perhaps  even  to  know  of  its  existence.  No 
opportunity  was  afforded  to  the  guardian 
to  give  a  new  bond,  nor  does  it  appear 
684  that  he  desired  to  have  such  ♦an  op- 
portunity. He  was  not  even  required 
to  give  such  a  bond.  It  is  recited  in  the 
order  that  ''this  day  came  the  plaintiff  (the 
surety),  and  it  appearing  to  the  court  that 
the  defendant  (the  principal)  has  had  legal 
notice  of  this  motion,  and  he  failing  to 
show  any  cause  why  he  should  not  give  a 
new  bond;"  and  then  instead  of  ordering 
the  defendant  to  give  a  new  bond,  and  fix- 
ing a  time  for  that  purpose,  it  was  ''ordered 
that  the  defendant  be  removed  from  his 
office  of  guardian  aforesaid,  and  that  the 
plaintiff  be  released  from  further  liability 
as  his  security,  andthat  the  plaintiff  recover 
against  the  defendant  his  costs."  In  such 
a  case  the  law  requires  the  court  to  order 
the  guardian  to  give  a  new  bond  in  a  rea- 
sonable time,  to  be  prescribed  by  the  court. 
Here  no  such  order  was  made.  Code,  ch. 
128,  i  18,  p.  949.  Although  the  said  surety 
no  doubt  knew  that  the  principal  had  become 
guardian  for  the  purpose  of  obtaining  and 
receiving  the  said  pension,  and  that  the 
said  principal  would  have  it  in  his  power  to 
continue  to  receive  the  said  pension  if  the 
commissioner  of  pensions  should  not  be 
informed  of  the  revocation  of  the  authority 
of  the  principal  as  guardian,  and  that  the 
infants  were  too  young  to  know  the  impor- 
tance of  giving  such  information,  or  to  be 
able  to  give  it  themselves,  or  have  it  given ; 
yet  the  said  surety  did  not  himself  give 
such  information,  nor  have  it  given,  but 
attempted  to  make  his  own  escape  from 
liability  as  such  surety,  while,  as  he  sup- 
posed, he  left  the  infants  exposed  to  the 
danger  of  a  loss,  which,  by  his  own  act,  he 
had  enabled  his  brother  to  inflict  upon  them. 
Under  these  circumstances,  it  was  cer- 
tainly the  duty  of  the  suretv,  while  usine 
means  to  guard  himself  against  the  effect 
of  illegal  acts  on  the  part  of  his  brother,  to 
use  also  the  means  necessary  to  guard  these 
infants  against  the  effect  of  such  acts, 
665  especially  ♦as  he  had  by  becoming 
such  suretv  enabled  his  brother  to 
commit  those  acts. 

We  are  therefore  of   opinion   that    if    the 


order  of  revocation  aforesaid  be  a  valid 
order,  the  surety,  William  W.  Saj^e.  is  liable 
for  the  amount  decreed  against  him,  and 
there  is  no  error  in  the  said  decree.  Let  ai 
now  proceed  to  enquire,  on  the  other  band, 
whether  he  be  liable  in  the  view  taken  of 
the  case  by  the  court  below,  that  James  T. 
Sage  has  never  been,  legally,  removed  as 
guardian  by  the  countv  court  of  I^ee  cooatj. 
and  that  he  received  the  check  or  draft  d 
$668.71  in  the  month  of  June  1869,  as  tbe 
guardian  of  the  plaintiffs,  and  that,  at  tbe 
time  he  so  received  the  same  he  was  liabk 
therefor  as  guardian,  and  the  defendant  W. 
W.  Sage  as  the  surety  of  the  said  gnardiaa. 

In  that  view  of  the  case  there  can  be  no 
difficultv  in  maintaining  the  proprietrof 
the  decree  appealed  from.  Whether  the 
order  of  revocation  be  valid  or  not,  the  eri- 
dence  in  the  record  is  conclusive  to  sbov 
the  propriety  of  taking  the  estate  of  tbe 
infants  out  of  the  hands  of  the  person  who 
was  appointed  their  guardian  and  qualified 
and  has  been  acting  as  such,  but  wbo  ii 
shown  to  be  wholly  unfit  for  the  trust.  Tbe 
interest  of  the  infants  plainly  requires  tbat 
their  estate  shall  be  taken  out  of  his  handa. 
or  prevented  from  going  into  them,  and 
shall  be  taken  possession  of  bv  a  coort  of 
chancery,  the  ultimate  and  paramoeflt 
guardian  of  all  infant  orphans,  and  placed 
in  the  hands  of  a  receiver,  to  be  taken  care 
of  and  managed  for  them,  until  they  are 
capable  of  taking  care  of  and  managin^r  it 
for  themselves,  or  another  g^uardiao  is  diilj 
appointed  and  qualified  for  that  purpose. 

Now  this  is  what  the  court  below  intended 
to  do  and  has  done  by  the  decree  appealed 
from.  By  it  a  receiver  is  appointed, 
666  who  is  directed  to  collect,  bv  *eieca- 
tion  if  necessary,  the  said  sum  of 
$668.71,  with  interest  from  the  30th  day  of 
June  1869  till  paid,  subject  to  a  oedit  of 
$110,  for  the  services  of  James  W.  Sage  as 
pension  agent  and  guardian  of  his  said 
wards,  and  to  demand  and  receive  froa 
James  W.  Sage,  guardian  as  aforesaid,  afi 
moneys,  debts,  property,  or  evidences  of 
debt  now  in  his  hands ;  and  to  reqai^e  An- 
drew J.  I/itton  to  turn  over  to  him  all  nokts^ 
bonds,  money,  or  other  property,  if  any. 
now  in  his  hands,  belonging  to  the  pUia- 
tiffs  in  this  suit.  But  before  receiving  aaj 
property,  or  collecting  any  money  as  afoce- 
said,  the  receiver  is  required  to  give  bend 
&c.,  conditioned  for  the  due  performance  d 
his  duties  as  such  receiver.  Certainly  tbi& 
decree  will  be  most  t>eneficial  to  the  infants, 
while  it  cannot  be  justly  or  properly  ex- 
cepted to,  either  by  James  W.  Sage  or  W«- 
W.  Sage.  It  seems  to  be  the  very  decree 
called  for  by  the  exigencies  of  the  case, 
looking  to  the  relative  rights  and  obli^- 
tions  of  all  parties  concerned.  There  -wu 
no  necessity  for  an  account  of  the  guard- 
ianship in  order  to  the  decree  which  was 
rendered  for  the  sum  of  $668.71  with  intcresS, 
subject  to  a  credit  of  $110  as  aforesaid.  Jt 
appears  from  the  record  that  about  the  tiae 
the  order  of  revocation  was  made  there  v« 
a  settlement  between  the  mother  of  tbe  said 
infants  and  their  gpuardian  which  embnced 
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1  dealin^i^s  between  them,  and  that  they 
len  owed  him  nothing.  When,  after  that, 
\  received  on  account  of  their  claim  to  a 
msion,  the  sum  of  $668.71,  he  became  their 
;btor  to  that  amount,  subject  only  to  credit 
•r  $110,  his  charge  as  pension  agent  for 
tending  to  the  claim.  It  was  therefore 
■oper  to  render  a  decree  in  their  favor 
liuinst  him  and  his  surety  for  the  sum  so 
ceived,  and   interest,    subject  to  the  said 

credit.     But  the  decree,  it  will  fc)e  ob- 
17    served,  is  interlocutory  *only,  and  not 

final.  The  fund  and  the  whole  subject 
"e  to  be  placed  in  the  hands  of  the  court, 
rough  its  receiver,  and  can  be  disposed  of 
r  the  court  hereafter  according  to  the  right 
all  persons  who  may  be  interested  therein, 
cannot  with  propriety  be  said,  that  in 
le  view  last  taken,  the  guardian's  author- 
f  continues  to  exist,  and  that  therefore 
:  is  entitled  to  continue  to  hold  the  fund. 
be  guardian  and  his  surety  can  set  up  no 
ich  claim  against  the  authority  and  duty 
a  court  of  chancery  in  such  a  case  to  in- 
rpose  and  take  charge  of  the  estate  of 
fants  thus  palpably  endangered  by  the 
;ts  and  defaults  of  the  guardian. 
We  think  that  in  any  yiew  which  can 
operly  be  taken  of  the  case  there  is  no 
ror  in  the  decrees  rendered  therein,  and 
at  the  same  ought  to  be  afiSrmed. 

Decree  afiRrmed. 


18  *Linkou8  for  &c.  v.  Hale  &  al. 

June  Term,  1876,  WytheviUe. 

«ctlce— Dennrrer  to  Evidmioe— Inferencet.— In  debt 
affainst  the  endorsers  of  a  protested  note  dis- 
:onnted  at  a  bank  at  C.  tlie  protest  of  the  notary 
ttates  that  "he  placed  in  the  post  office  of  this  place 
'our  written  notices,  one  directed  to  the  payer,  and 
me  directed  to  H.  ft  L.  at  B.  Va.,  endorsers, 
nf  ormlnff  them,  ftc. "  On  demurrer  to  the  evidence. 
3bli>:  The  Jury  would  have  been  warranted  to 
nfer  from  this  evidence  that  the  residence  of  the 
lefendants  was  in  B;  and  upon  a  demurrer  to  the 
^vidence,  the  court  must  make  the  same  inference- 

The  case  is  fully  stated  by  Judge  Moncure 
his  opinion. 

Jenkins,  for  the  appellant. 

Ronald,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
art. 

This  is  a  writ  of  error  and  supersedeas  to 
judgment   of   the   circuit   court  of  Mont- 
inery   county,    reversing   a  judgment  of 
e  county  court  of  said  county,  rendered  in 
action  of  debt  brought  upon  a  protested 
g^otiable  note  against  the  endorsers  there- 
There  was  a  demurrer  to  the  declaration 
d  joinder  therein,  and  there  were  pleas  of 
1  debet  and  the  statute   of  limitations,  to 
lich    the    plaintiff  replied    generally.     A 
ry  was   sworn    to  try   the  issues,  but  the 
defendants  demurred   to  the  evidence, 

19  and    the    plaintiff  *joined   in  the  de- 
murrer: whereupon   the  jury  returned 

verdict  for  the    plaintiff,    subject    to   the 


judgment  of  the  court  upon  the  demurrer  to 
the  evidence.  The  county  court  gave  judg- 
ment for  the  plaintiff  upon  the  said  demur- 
rer; but  the  circuit  court  reversed  the 
judgment  of  the  county  court,  and  rendered 
judgment  for  the  defendants  upon  the  said 
demurrer;  and  the  plaintiff  has  brought  up 
the  latter  judgment  for  the  review  of  this 
court. 

The  only  question  of  controversy  in  the 
case  is  as  to  notice  of  the  protest  of  the 
note,  whether  the  evidence  on  that  subject 
was  sufficient  to  charge  the  defendants  as 
endorsers? 

The  only  evidence  on  that  subject  was 
contained  in  the  certificate  of  protest  of  the 
notary.  The  note  was  a  note  for  four  hun- 
dred dollars  for  value  received,  drawn  by 
William  Hale,  dated  at  Christiansburg, 
August  20th,  1860,  payable  ninety  days  after 
date  to  John  Hale  or  order,  without  offset, 
negotiable  and  payable  at  the  office  of  dis- 
count and  deposite  of  the  Bank  of  the  Valley 
at  Christiansburg,  and  endorsed  by  John 
Hale  and  Abraham  Smith,  the  defendants, 
and  by  B.  R.  Linkous  (who sues  as  plaintiff 
in  this  action  for  the  use  and  benefit  of 
Charles  H.  Miller).  The  certificate  of  the 
notary  is  in  these  words: 

•* Virginia:  Christiansburg,  county  of 
Montgomery,  to  wit: 

"^  it  known  to  all  whom  it  may  concern, 
that  on  this  the  21st  day  of  November,  in 
the  year  of  our  Lord  1860,  I,  Samuel  W. 
Shields,  a  notary  public  in  and  for  the 
county  of  Montgomery,  duly  commissioned 
and  qualified,  at  the  request  of  the  president 
and  directors  of  the  office  of  discount 
670  and  deposite  of  the  *Bank  of  the  Valley 
in  Virginia  at  Christiansburg,  holders 
of  the  original  note,  a  true  copy  whereof 
is  at>ove  written,  demanded  payment  at  the 
office  of  discount  and  deposite  of  the  Bank 
of  the  Valley  in  Virginia  at  Christiansburg, 
which  being  refused,  and  payment  not  hav- 
ing been  made  by  the  payer  of  the  said 
note,  I,  after  3  o'clock,  P.  M.,  of  this  day, 
placed  in  the  post-office  of  this  place  four 
written  notices,  one  directed  to  the  payer, 
and  one  directed  to  John  Hale,  Abraliam 
Smith,  B.  R.  Linkous,  at  Blacksburg,  Vir- 
ginia, endorsers,  informing  them  of  the 
non-payment  and  protest  of  said  note:  Now, 
therefore  I,  the  said  notary,  at  the  request 
aforesaid,  have  protested,  and  do  hereby 
most  solemnly  protest,  as  well  against  the 
said  maker  as  against  the  endorsers,  and 
all  others  whom  it  doth  or  may  concern,  for 
all  loss,  damages,  principal,  interest,  costs 
and  charges  sustained,  or  to  be  sustained 
by  reason  of  the  demand,  &c. ,  aforesaid. 

In  testimony  whereof  I  have  hereunto 
subscribed  my  name  and  affixed  my  notarial 
seal  at  the  town  of  Christiansburg  aforesaid, 
the  day  and  year  aforesaid. 

Saml.  W.  Shields,  [Seal.] 

Notary  Public. 

Protest,  SO  cents;  recording,  SO  cents; 
tax,  $1.S0;  notice,  20  cents:  postage,  12 
cents— $2.82." 

Did  this  certifics^te  afford  sufficient  evi- 
dence in  regard   to  notice  of  protest  to  the 
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endorsers  to  warrant  the  court  in  rendering 
judgment  against  them  on  a  demurrer  to 
evidence? 

It  is  not  expressly  stated  in  the  certificate 

that  the  post-office  of  the   said  endorsers  at 

the  time  of  the  protest  of  the  note  was  *'at 

Blacksburg,   Virginia, '*  at  which  place  the 

notice  to  them  of  the   protest  was  di- 

671  rected  ♦by  the   notary;    nor   that   he 
was    informed,  on   due  enquiry,    that 

such  was  their  post-office ;  in  either  of  which 
cases,  notice  to  them,  sent  to  the  post-office 
was  sufficient.  But  was  it  not  properly 
inferred  by  the  county  court  from  the  facts 
contained  in  the  certificate,  that  such  was 
the  post-office  of  the  endorsers,  or  at  least, 
that  the  notary,  upon  due  enquiry,  was  so 
informed? 

We  are  decidedly  of  that  opinion ;  and  in 
support  of  that  opinion,  we  need  only  to 
rely  on  a  case  which  was  referred  to  and 
much  commented  on  in  the  argument  of 
counsel  in  this  court.  We  mean  the  case  of 
the  United  States  Bank  v.  Smith,  11  Whea- 
ton  R.  171.  That  case  is  so  directly  in 
point,  and  so  much  like  this  in  all  its 
features,  that  we  deem  it  nroper  to  quote 
largely  from  the  judgment  of  the  court 
therein  delivered  by  Mr.  Justice  Thompson. 
L/ike  this  case,  it  was  upon  a  demurrer  to 
evidence.  On  that  subject  the  court  said : 
'*By  this  demurrer,  the  defendant  has  taken 
the  questions  of  fact  from  the  jury,  where 
they  properly  belonged,  and  has  substituted 
the  court  in  the  place  of  the  jury,  and 
everything  which  the  jury  could  reasonably 
infer  from  the  evidence  demurred  to,  is  to 
be  considered  as  admitted.  The  language 
of  the  adjudged  cases  on  this  subject  is  very 
strong  to  show  that  the  court  will  be  ex- 
tremely liberal  in  their  inferences,  where 
the  party,  by  demurring,  will  take  the 
question  from  the  proper  tribunal.  It  is  a 
course  of  practice,  generally  speaking,  that 
is  not  calculated  to  promote  the  ends  of  jus- 
tice. If  the  objection  to  the  sufficiency  of 
the  evidence  is  made  by  way  of  motion  for 
a  non-suit,  it  might  be  removed  by  testi- 
mony within  the  immediate  command  of 
the  plaintiff.  The  deficiency  very  often 
arises  from  mere  inadvertence,  and  omis- 
sion to  make  enquiries,  which  the  witnesses 
examined  could  probably  answer." 

672  ♦These  observations  apply  as  strongly 
to  this  case  as  they  did  to  the  one  in 

which  they  were  made:  and  so  do  the  fol- 
lowing, which  were  made  in  that  case  after 
disposing  of  some  preliminary  questioiis: 
''And  the  remaining  quetsion  is,  whether 
due  notice  of  the  default  of  the  maker  was 
given  to  the  defendant.  The  only  objection 
to  the  sufficiency  of  the  evidence  on  this 
point  is,  that  the  notice  of  non-payment 
was  left  at  the  post-office  in  the  city  of 
Washington,  addressed  to  the  defendant  at 
Alexandria,  without  any  evidence  that  that 
was  his  place  of  residence.  The  testimony 
on  this  point  is  that  of  Michael  Nourse,  a 
notary  public,  who  swore  that  on  the  day 
the  note  fell  due,  he  presented  it  at  the 
store  of  the  defendant,  and  demanded  pay- 
ment of  his   clerk,    who   replied   that   Mr. 


Young  was  not  within,  and  he  would  oat 
pay  it.  And  that  on  the  same  day  he  pot 
in  the  post-office,  notice  of  non-paymoit, 
and  addressed  to  the  defendant  at  Akxu- 
dria.  If  the  defendant's  place  of  residence 
was  Alexandria,  it  is  not  denied,  bntthat 
due  and  regular  notice  was  g-iven  him.  The 
notary  was  a  sworn  officer,  officially  em- 
ployed to  demand  payment  of  tfais  note,  and 
it  is  no  more  than  reasonable  to  presaae 
that  he  was  instructed  to  take  all  necessuy 
steps  to  charge  the  endorsers.  This  mast 
have  been  the  object  in  view  in  demaadiof^ 
payment  of  the  maker.  And  it  is  fair  also 
to  presume,  that  he  made  enquiry  for  tfae 
residence  of  the  defendant,  before  be  ad- 
dressed a  letter  to  him ;  for  it  is  absurd  to 
suppose  he  would  direct  to  him  at  that  pUcc 
without  some  knowledge  or  infonnatiao 
that  he  lived  there,  this  being  the  nssal 
and  ordinary  course  of  such  transactioos, 
and  with  which  the  notary  inras  no  doubt 
acquainted.  The  jury  would,  undoabtedlj. 
have  been  warranted  to  infer  from  this  evi- 
dence, that  the   defendant's  resideaoe 

673  was  Alexandria.     ♦If  that  was  not  tfec 
fact,  this  case  is  a    striking  example 

of  the  abuse  which  may  i^^row  ont  of  demur- 
rers to  evidence.  For  a  sing-le  question  to 
the  witness,  would  have  put  at  resttbat 
point,  one  way  or  the  other,  if  the  least  in- 
timation had  been  given  of  the  objection. 
It  was  manifestly  taken  for  i^ranted  bj  all 
parties,  that  the  defendant  lived  at  Aldu- 
dria.  And  if  a  party  will  at  the  trial  re- 
main silent  and  not  suggest  an  enqnitj, 
which  was  obviously  a  mere  omission  on 
the  part  of  the  plaintiff,  a  jury  would  be 
authorized  to  draw  all  inferences  from  the 
testimony  given  that  would  not  be  against 
reason  and  probability;  and  the  court,  nppn 
a  demurrer  to  the  evidence,  will  draw  tfee 
same  conclusions  that  the  iary  might  ban 
drawn." 

That  case,  if  it  correctly  expooodstbe 
law,  is  conclusive  of  this.  It  is  sostaiAei 
by  the  strongest  reason,  and  is  a  ananimom 
decision  of  a  court  composed  of  the  abkst 
judges,  including  in  their  number  Ckad 
Justice  Marshall  and  Justice  Story.  It  is 
upon  a  subject  of  pervading-  interest,  in- 
volving a  question  of  commercial  law  vrfakb 
ought  to  be  uniform  throughout  the  Unxted 
States;  and  the  decisions  of  the  snprcme 
court  upon  such  a  subject  are  of  great 
weight,  and  are  entitled  to  peculiar  respecL 
There  are,  no  doubt,  to  be  found  in  some  d 
the  state  reports  decisions  which  may  seem 
to  conflict  with  the  case  in  11th  Wheatos; 
and  one  or  two  of  such  cases  were  lefmei 
to  in  the  argument.  Perhaps  abont  an 
equal  number  of  such  cases  might  be  foasd 
on  each  side  of  the  question.  Bnt  we  dees 
it  unnecessary  to  examine  those  cases,  as 
we  are  perfectly  satisfied  that  the  law  on 
the  subject  is  correctly  expounded  in  the 
decision  of  the  supreme  court  of  the  (Toiled 
States  before  referred  to.  There  has  teen 
certainly  no  decision  by  this  court  Is 
the   contrary   of  that  case.    The  cue 

674  of  ♦Raine   v.    Rice    Ac,   2  Pattoo  A 
Heath  529,  was  referred   to  in  tfae  ar- 


660 


J 


27  GRATT. 


Harman  v.  Howb. 


675,  676,  677 


grument,  and  has  been  considered  as  a  de- 
cision of  the  former  special  court  of  appeals 
of  the  state  to  the  contrary.  Such,  how- 
ever, will  be  found  on  examination  not  to 
be  the  fact.  It  is  true  the  reporters  state, 
in  the  syllabus  of  the  case,  that  '*on  a  de- 
murrer to  evidence,  the  court  will  not  infer, 
in  the  absence  of  any  evidence  on  the  sub- 
ject, that  the  post-office  of  the  endorser  of 
a  negotiable  note  was  at  the  place  to  which 
the  protest  states  notice  of  the  dishonor  of 
the  note  was  sent.''  But  the  case  itself 
shows  that  it  decided  no  such  question,  and 
no  such  question  was  involved  in  it.  It 
involved  the  question  of  the  liability  of  the 
maker,  under  the  circumstances  of  that 
case,  and  not  of  the  endorser. 

There  is  a  great  difference  between  a 
special  verdict  and  a  demurrer  to  evidence 
in  the  rule  in  regard  to  the  decision  of 
questions  arising  thereon.  In  the  case  of 
a  special  verdict,  all  facts  which  are  neces- 
sary to  enable  the  court  to  determine  whether 
or  no  the  plaintiff  is  entitled  to  recover 
must  be  found  with  certainty.  It  is  an  in- 
flexible rule,  that  the  court  upon  a  special 
verdict  cannot  infer  other  facts  from  those 
found  by  the  ^ury.  There  are  cases  in 
which  the  court  may  infer  the  intent  of  a 
party  from  the  facts  found  in  a  special  ver- 
dict, although  the  intent  be  not  proved.  But 
in  such  cases  the  inference  is  one  of  law 
from  the  facts,  and  not  an  inference  of  one 
of  fact  from  other  facts.  1  Rob.  Pr.,  old 
ed. ,  pp.  372-' 3.  Whereas,  in  the  case  of  a  de- 
murrer to  evidence,  as  we  have  seen,  every- 
thing which  the  jury  could  reasonably  infer 
from  the  evidence  demurred  to  is  to  be  con- 
sidered as  admitted.  If  this  had  been  a 
case  of  a  special  verdict,  and  the  facts  had 
been  found  in  the  very  words  of  the  certifi- 
cate of  protest,  the  court  could  not,  in 
675  giving  judgment  *on  the  special  ver- 
dict, have  inferred  from  the  facts  thus 
found  the  further  fact  that  the  post-office  to 
^vhich  the  notices  were  sent  was  the  post- 
office  of  the  endorsers.  Possibly  in  such  a 
case,  as  it  might  appear  probable  from  the 
circumstances  disclosed  in  the  special  ver- 
diot  that  the  jury  might  have  found  that 
the  said  post-office  was  the  post-office  of  the 
endorsers,  or  at  least  that  it  appeared  to 
the  notary  to  be  such  after  making  due 
enquiry,  it  might  be  proper  to  award  a 
venire  de  novo.  Id.  and  the  cases  cited. 
But  it  is  unnecessary  to  decide  that  ques- 
tion, as  it  does  not  arise  in  this  case.  But 
this  is  a  case  of  a  demurrer  to  evidence,  in 
which  it  was  the  duty  of  the  court  to  infer 
all  that  could  reasonably  have  been  inferred 
t>y  a  jury  against  a  demurrant  from  the 
facts  set  out  in  the  demurrer,  had  not  those 
facts  been  taken  by  the  demurrant  away 
from  the  jury  to  which  their  decision  prop- 
erly belonged. 

Upon  the  whole,  we  think  the  judgment 
o€  the  circuit  court  is  erroneous,  and  ought 
to  be  reversed  and  annulled,  and  that  of  the 
county  court  affirmed. 

Judgment  of  the  circuit  court  reversed, 
and  iudgment  of  the  county  court  affirmed. 
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June  Tevm,  1876,  Wythevllle. 
Absent,  Staplbs,  J.t 

I.  Mistake— Omtoftlon  of  Words.— -A  bond  is  ffiven  upon 
an  injunction  to  a  Judgment  for  money,  and  in  the 
penalty  it  is  said  "in  tlie  Just  and  full  sum  of  seven 
hundred  and  seventy-six.  lawful  money  of  Vir- 
ginia." The  word  "dollars"  is  obviously  left  out  by 
mistake,  and  the  bond  will  be  treated  as  if  the  word 
was  in  it 

II.  Same— Same— Correction  by  Court.— Words  omitted 
in  an  instrument,  and  also  in  a  record  or  statute, 
which  can  be  clearly  ascertained  by  the  context, 
will  be  supplied  by  the  court,  and  the  instrument, 
record  or  statute,  will  be  read  and  treated  as  if  the 
words  were  in  it 

III.  Clerks  of  Court— The  clerk  states,  at  the  foot  of 
an  injunction  bond,  that  it  was  sisrned,  sealed  and 
delivered  in  the  presence  of  the  court,  and  It  is 
dated  and  endorsed  as  filed,  on  the  28  October;  on 
which  day  it  appears  from  the  records  of  the  court 
that  it  was  not  then  In  session.    Hbld: 

I.  dame— Authority  by  Statute.— The  statute  does 
not  require  the  bond  to  be  executed  in  the  pres- 
ence of  the  court  but  before  the  clerk  of  the 
court  in  which  the  Judgment  was.  Ck>de,  p.  1128, 
i  10.  Thoujrh  its  beiuff  riven  before  the  court  if 
it  was,  cannot  vitiate  it 

a.  Same— Same— Certification  of  Bonds.— Even  if  it 
was  not  in  fact  taken  before  the  court  though 
certified  by  the  clerk  at  the  foot  of  it  so  to  have 
been,  the  bond  would  not  be  thereby  vitiated  if 
in  fact  ffiven  before  the  clerk;  as  it  was. 

3.  Same— Same— Same.— That  the  court  did  not  sit 
on  the  day  of  the  date  of  the  bond,  does  not  show 
that  it  was  not  executed  in  thje  presence  of  the 
court,  especially  when  the  clerk  has  certi- 
677  fled  that  it  was  so  ^executed.  It  may  have 
been  misdated,  or  executed  on  a  day  differ- 
ent from  that  on  which  it  bears  date. 

IV.  Injunctions— Terms— Injunction  Bond.— The  Judffe 
ffrantluff  an  injunction  to  a  Judgment  for  money, 
endorses  on  the  bill :~"InJ unction  granted  on  the 
usual  terms,"  without  stating  on  what  terms  it  was 
to  become  operative.  The  injunction  bond  iriven 
is  in  a  penalty  about  double  the  amount  of  the 
Judgment,  and  is  in  other  respects  as  directed  by 
the  statute. 

I.  Same— Same— Same— Penalty.— The  penalty  beinir 
about  double  the  amount  of  the  judgment  and 
that  beinff  the  amount  of  the  penalty  generally 
prescribed  in  such  cases,  this  would  seem  to  be  a 
compliance  with  the  order,  and  the  order  a  com- 
pliance with  the  law,  which  directs  that  the 
Jndire  shall  prescribe  the  amount  of  the  penalty. 

a.  Same— 5ame—5ame— Same— Obllffors.t— But  how- 
ever that  may  be,  the  oblig'ors  to  the  bond  are 
estopped  from  denying  that  the  penalty  of  the 
bond  conformed  to  the  direction  of  the  judffe  who 
awarded  the  injunction. 

a.  Same— 5ame— 5ame— 5ame.— In  this  case  It  ap- 
pears that  the  bond  was  executed  in  the  presence 
of  the  court  which  thereby  received  and  sanc- 
tioned the  bond,  including  the  penalty.    And  this 

*Por  monographic  note  on  Continuances,  see  end  of 


tHe  had  been  counsel  in  the  cause. 

(Injunction  Bonds— Obligors  Estopped  to  Set  Up  Irreg- 
ularities.—In  Wray  v.  Davenport  TO  Va.  26,  the  court 
cited  the  principal  case  for  the  proposition  that  the 
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had  at  lea»t  as  much  effect  In  flxinir  the  penalty 
of  the  bond  as  if  the  amount  had  been  prescribed 
in  the  order  awardinsr  the  injunction. 

V.  Motions  for  ContlnuMice— Dtocretion  of  Court- 
Appellate  Supervtolon .*— A  motion  for  a  continuance 
is  addressed  to  the  sound  discretion  of  the  court, 
under  all   the   circumstances  of   the   case;  and 

■  although  an  appellate  court  will  superyise  the 
action  of  an  inferior  court  on  such  a  motion,  it  will 
not  reverse  a  Judgment  on  that  mround,  unless 
such  action  was  plainly  erroneous. 

VI.  Saine— Same— When  the  Cootlnuence  Should  Be 
Refneed.— Where  the  circumstances  satisfy  the 
court  that  the  real  purpose  in  moyinff  for  a  contin- 
uance is  to  delay  or  evade  a  trial,  and  not  to  pre- 
pare for  it,  then,  thousrh  the  witnesses  have  been 
summoned,  and  the  party  has  sworn  to  their  mater- 
iality, and  that  he  cannot  go  safely  to  trial 
without  them,  the  continuance  should  be  refused. 

VII.  Same-Same —Conditions  In  Qrantlnir  Continu- 
ance.—Where  the  circumstances  are  such  as  to 
induce  the  court  to  doubt  the  motives  of  the  party 
in  movlnir  for  a  continuance,  the  court  may  require 
him  to  state  what  he  expects  to  prove  by  the 
absent  witness;  and  if  the  facts  which  he  states  he 
expects  to  prove  by  the  witness  would  not  affect 
the  result,  the  motion  should  be  overruled. 

VIII.  Injunction  Bonds -Sureties— Estoppel.— An  in- 
junction bond  is  executed  by  the  obliirors  before 
the  clerk  of  the  court,  and  in  the  presence  of  the 
court;  and  it  having  been  accepted  and  acted  on 

as  their  bond,  the  surety  is  estopped  from  set- 
678  tiner^up  the  defence,  that  by  express  agree- 
ment with  his  principal  he  signed  said  bond 
upon  the  express  condition  that  another  person 
named  should  siern  it,  and  that  this  fact  was  an- 
nounced to  the  clerk  at  the  time  the  said  surety 
sifimed  it;  but  the  oblisree  knew  nothing  of  such 
aerreement. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Giles  county,  brought  in  March 
1872  by  William  H.  Howe  against  James 
W.  Harman  and  William  N.  Harman,  but 
which  was  abated  as  to  James  W.  Harman 
upon  the  return  of  the  sheriflF  that  he  was 
not  an  inhabitant  of  the  county.  The  action 
was  founded  upon  a  bond  executed  by  the 
defendants,  upon  James  W.  Harman 's  ob- 
taining an  injunction  to  a  judgment  which 
Howe  had  recovered  against  him.  The 
declaration  contained  three  counts.  At  the 
May  term  of  the  court,  1872,  the  defendant 
demurred  to  the  whole  declaration  and  to 
each  count   thereof,    in    which  the  plaintiff 

obliffors  of  an  injunction  bond  "are  estopped  to  deny 
that  the  bond  was  proper  in  form  or  substance:  they 
took  the  Injunction,  and  they  cannot  now  disclaim 
their  bond." 

*Motlons  for  a  Continuance— Discretion  of  Court.— 
For  the  rules  Grovemlnfi:  the  court  on  motions  for  a 
continuance,  see  collection  of  cases,  in  Walton  v. 
Com.,  32  Oratt  855,  and  note\  also,  Welch  v.  Ck>m.,  90  Va. 
821,  18  S.  E.  Rep.  273,  where  the  principal  case  is  cited 
amonsr  numerous  others;  Phillips  v.  Com.,  90  Va.  403, 
18  S.  E.  Rep.  841 ;  Myers  v.  Trice,  86  Va.  838,  11  S.  E. 
Rep.  428.  citing  the  principal  case;  State  v.  Betsall,  11 
W.  Va.  727,  where  the  principal  case  is  aeraln  cited; 
Davis  V.  Walker,  7  W.  Va.  447;  4  Enc.  PI.  &  Pr.  828; 
Barton's  Law  Pr.  (2d  Ed.)  p.  489;  4  Min.  Inst  (2d  Ed.) 
969;  3  Am.  &  Ensr.  Enc.  Law  804. 


joined ;  and  the  court  sustained  the  demomr 
to  the  first  count,  but  overruled  it  as  to  the 
second  and  third  counts  and  the  whole  dec- 
laration. The  grounds  of  the  demurrer  are 
not  stated  and  do  not  appear,  unless  it  is 
that  the  second  and  third  counts,  in  describ- 
ing the  bond  sued  on,  says,  '*the  defendiatt 
acknowledged  themselves  to  1>e  held  and 
firmly  bound  unto  the  said  plaintiflf  in  the 
just  and  full  sum  of  seven  hundred  and  ler- 
enty-six  lawful  money  of  VirfciniA  (sevca 
hundred  and  seventy-six  dollars  Uwfid 
money  of  Virginia  being  meant  by  the  par- 
ties as  well  defendant  aa  plaintiff  aven).** 
And  the  condition  of  the  bond  shows  tliat 
it  was  given  upon  an  Injunction  to  a  jadff- 
ment  for  $740.92,  with  interest  from  tlie 
16th  of  August  1857,  subject  to  a  credit  of 
$388,  paid  on  the  10th  of  August  1858. 

At  the  same  term  of  the  court  the  defend- 
ant William  N.   Harman   ciaved  ojcr 

679  of  the  bond  and  pleaded  *noii  est  fac- 
tum.    The  cause  seems  then  to  ban 

been  continued  generally  until  the  Mar 
term  1873,  when  it  was  continued  oo  tbe 
motion  of  the  defendant;  and  a  role  wai 
made  upon  James  W.  Harman.  who  had  beea 
summoned  as  a  witness  for  William  X. 
Harman,  to  show  cause  at  the  next  tere 
why  he  should  not  be  fined,  &c. 

The  cause  came  on  for  trial  in  September. 
when,  neither  party  demandini^  a  jury,  but 
agreeing  to  submit  all  matters  of  law  aad 
fact  to  the  court,  the  plaintiff  offered  is 
evidence  the  bond  declared  on ;  when  it  «as 
objected  by  the  defendant  by  his  comiyl. 
because  no  evidence  had  been  introduced  tB 
explain  what  was  meant  by  tbe  wtxdi 
'* seven  hundred  and  seventy-six"  contahied 
in  the  bond,  also  because  said  bond  puparH 
to  have  been  taken,  signed,  sealed  and  ac^ 
knowledged  on  the  23d  of  October  1860  is 
the  presence  of  the  court,  when  the  reoarfe 
of  the  court  show  that  there  was  no  court 
in  session  on  that  day;  and  also  becasK 
the  taking  of  said  bond  was  not  antboriiei 
by  the  order  of  the  court  awarding  the  is- 
junction  in  the  case  of  James  W.  Hansaa 
against  Howe,  which  said  order  is  as  fat- 
lows  :  In  i  unction  granted  on  the  usual  tens. 
And.  8.  Fulton,  4th  August  1860.  C  C  C 
Giles. 

The  bond  was  in  the  usual  form*  with 
four  seals  to  it;  and  seven  hundred  an! 
seventy-six,  if  read  as  dollars*  was  aboet 
double  the  amount  of  the  judgment  enjoined. 
At  the  bottom  of  it  was  the  foUowisc 
entry: 

''Signed,  sealed  and  acknowledged  in  tbe 
presence  of  the  court. 

J.  W.  English,  Clerk." 
And  it  was  endorsed: 

680  *♦ 'James  W.  Harman 

V.  Injunction  bond. 

Wm.  H.  Howe. 
1860,  Oct.  23,  filed." 

It  was  proved  that  English  was  the  dtA 
of  the  court  at  the  date  of  the  bood«  that 
the  signature  of  James  W.  English  was  bii 
genuine  signature,  and  that  he  was  dead. 

The   court  overruled    the    objections  and 
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admitted  the  evidence;  and   the  defendant 
excepted. 

The  court,  havinf^  heard  all  the  evidence 
offered,  on  the  18th  of  September  rendered 
a  judf^ment  for  the  plaintiff  for  the  $840.41 
(that  bein^  the  amount  of  the  original 
judfCiiient  with  interest  and  damages)  and 
interest  from  the  17th  of  September  1873, 

It  appears  by  an  entry  at  the  foot  of  the 
judgment  that  it  was  rendered  on  the  17th 
of  the  month,  in  the  absence  of  the  defend- 
ant; and  that  he  having  arrived  after  the 
court  adjourned  on  that  day,  but  before  the 
order  of  the  day  was  entered  by  the  clerk, 
it  was  directed  by  the  judge  not  to  be  en- 
tered until  the  next  day,  to  give  the  defend- 
ant an  opportunity  to  be  heard  before  the 
judgment  should  be  entered. 

On  the  18th  the  defendant  moved  the  court 
to  set  aside  the  judgment  and  to  continue 
the  trial  of  the  cause  until  the  next  term, 
on  account  of  the  absence  of  James  W. 
Harman,  to  whose  materiality  as  a  witness 
the  defendant  made  oath,  and  that  he  could 
not  safely  go  to  trial  without  him;  and  his 
absence  was  reasonably  accounted  for.  And 
thereupon  the  court  required  the  defendant 
to  disclose  the  facts  he  expected  to  prove  by 
said  James  W.  Harman. 

The  said  William  N.  Harman  then  stated, 
that  James  W.  Harman  was  a  material 
681  witness,  because  he  ^expected  the  said 
witness  would  prove  that  when  the 
defendant,  William  N.  Harman,  signed  the 
said  injunction  t>ond,  it  was  understood 
between  said  William  N.  Harman  and  James 
W.  Harman  that  John  Henderson  would 
also  sign  said  bond  as  one  of  the  securities ; 
and  that  defendant,  William  N.  Harman, 
signed  said  bond  upon  the  express  condition 
and  understanding  that  said  Henderson 
would  sign  it;  and  this  fact  was  announced 
to  the  clerk,  James  W.  English,  at  the  time 
it  was  signed  by  the  said  William  N.  Har- 
man, the  defendant;  but  William  H.  Howe, 
the  plaintiff,  knew  nothing  of  such  agree- 
ment or  understanding. 

The  court  overruled  the  motion ;  and  "Wil- 
liam N.  Harman  excepted.  And  he  applied 
to  a  judge  of  this  court  for  a  writ  of  error 
and  supersedeas;  which  was  awarded. 

Kent  and  Williams,  for  the  appellant. 

Crockett  and  Blair,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  demurrer 
to  the  second  and  third  counts  of  the  dec- 
laration. The  court  ought,  also,  to  have 
overruled  the  demurrer  to  the  whole  decla- 
ration and  the  first  count  thereof.  But  the 
error  of  the  court  in  that  respect  is  not  an 
error  to  the  prejudice  of  the  plaintiff  in 
error;  of  which,  therefore,  he  cannot  com- 
plain. The  supposed  error  in  the  second 
and  third  counts  of  the  declaration  consists, 
in  treating  the  bond  therein  mentioned,  in 
which  no  denomination  of  money  is  specifi- 
cally   mentioned,    as   being  a   bond    for  so 


many   dollars;  upon   the   ground  that 

682  the  word  ♦"dollars,"  was  intended  by 
the   parties   to   be,  and  ought  to  have 

been,  inserted  m  the  t>ond,  after  the  number 
''seven  hundred  and  seventy-six,"  but  was 
omitted  therein;  and  that  the  true  and 
proper  legal  construction  of  the  bond  is, 
that  it  is  a  bond  for  so  many-  dollars.  We 
think  that  the  court  was  right  in  that  con- 
struction, and  it  is  a  bond  in  the  penal  sum 
of  $776.  It  was  certainly  intended  to  be, 
and  was,  a  bond  for  so  much  money  of  some 
kind?  Now,  of  what  kind?  Can  there  be 
a  doubt  on  that  subject?  Does  not  the 
whole  bond,  including  both  the  penal  part 
and  the  condition,  conclusively  show  that 
"dollars,"  and  only  "dollars"  was  the  de- 
nomination of  the  money  for  which  it  was 
given?  The  bond  was  given  for  "lawful 
money  of  Virginia,"  What  is  the  plain 
meaning  of  the  description,  even  standing 
by  itself?  Certainly  "dollars."  The  Code, 
ch.  137,  U  1  and 2,  p.  976,  declares  that:  {  1. 
"The  money  of  account  of  this  state  shall 
be,  the  dollar,  cent,  and  mill;  all  accounts 
by  public  officers  shall  be  so  kept;"  and, 
{2.  "No  writing  shall  be  invalid,  nor  the 
force  of  any  account  or  entry  be  impaired, 
because  a  sum  of  money  is  expressed  therein 
otherwise  than  in  the  said  money  of  ac- 
count." The  condition  is  expressly  for 
dollars,  which  conclusively  shows,  in  the 
absence  of  evidence  to  the  contrary,  that 
the  penal  part  is  for  dollars;  the  amount 
being,  as  is  usual,  about  double  the  amount 
mentioned  in  the  condition.  Nothing  is 
more  common  than  the  omission  of  words, 
and  even  most  important  words,  in  drawing 
written  instruments;  and  yet  those  words 
can,  generally,  be  as  well  understood  from 
the  context  of  the  instrument  as  if  they 
were  expressed  in  it,  and  the  instrument  is 
construed  accordingly.  It  would  be  a  great 
defect   in  the  law  if  this  were  not  so. 

683  It  will  ♦hardlv  be  contended,  and  per- 
haps in  the  argument  was  not  con- 
tended, that  the  law  is  not  so  in  regard  to 
the  construction  of  ordinary  contracts  in 
writing  between  man  and  man.  But  it 
seemed  to  be  supposed  that  a  different  rule 
of  construction  applies  to  records;  in  which 
it  seemed  to  be  contended  that  an  omitted 
word,  however  plainly  implied  by  the  context 
of  the  instrument,  cannot  be  supplied  by 
construction.  In  this  we  think  the  learned 
counsel  were  plainly  in  error;  and  that  a 
record,  and  even  a  statute,  is  governed  by 
the  same  rule  of  construction  in  this  respect 
as  other  written  instruments.  All  are  liable 
to  mistakes;  as  well  courts  and  legislatures 
as  men  of  business ;  and  in  construing  the 
written  instruments  of  all,  the  business  of 
a  court  of  construction  is,  to  ascertain  from 
the  instrument  the  intention  of  its  framers. 
A  court  or  a  legislature  is  more  deliberate 
in  framing  its  acts  than  men  engaged  in 
business,  and  it  is  therefore  supposed  to 
make  fewer  mistakes  in  its  language.  But 
it  sometimes  makes  them ;  and  then  its  acts 
must  be  subjected  to  the  legal  rules  of  con- 
struction for  the  purpose  of  ascertaining 
the    intention,    if   that   can  be  done.     It  is 
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not  admitted  that  the  bond  in  question  in 
this  case  was  a  record,  or  anythinfi^^  more 
than  a  contract  inter  partes.  We  do  not 
intend  to  decide  that  question,  because  we 
do  not  deem  it  material.  For  whether  it  be 
a  record,  or  in  the  nature  of  a  record,  or 
not,  the  word  dollars  must  be  understood 
and  applied  as  aforesaid,  in  its  construction. 
The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  overruling'  the 
motion  of  the  defendant  to  exclude  the  said 
bond  from  being*  read  as  evidence  on  the 
trial  of  the  cause,  because  of  the  supposed 
variance  between  the  bond  offered  in  evi- 
dence and  the  bond  described  in  the  decla- 
ration. 

684  *There  was,  in  fact,   no  such  vari- 
ance.    The   bond  offered  in  evidence 

was  the  same  in  legal  construction  and  effect 
as  the  bond  described  in  the  declaration, 
as  has  already  been  fully  shown.  There 
was  no  necessity,  even  if  it  were  compe- 
tent, to  offer  testimony  as  to  wh9.t  was 
meant  thereby.  The  meaning  sufficiently, 
and  indeed  conclusively,  appears  from  the 
bond  itself.  The  bond  was  not  required  by 
law  to  be  executed  in  the  presence  of  the 
court,  but  to  be  given  before  the  clerk  of 
the  court  in  which  the  judgment  was. 
Code,  p.  1128,  {  10.  Though  its  being  given 
before  the  court,  if  it  so  was,  cannot  vitiate 
it.  And  even  if  it  were  not  in  fact  taken 
before  the  court,  though  certified  by  the 
clerk  at  the  foot  of  it  so  to  have  been,  the 
bond  would  not  thereby  be  vitiated,  if  in 
fact  given  before  the  clerk;  as  it  was.  But 
that  the  court  did  not  sit  on  the  day  of  the 
date  of  the  bond,  does  not  show  that  it  was 
not  executed  in  the  presence  of  the  court, 
especially  when  the  clerk  has  certified  that 
it  was  so  executed.  It  may  have  been  mis- 
dated ;  or  executed  on  a  day  different  from 
that  on  which  it  bears  date. 

The  bond  was  not  taken  without  authority 
of  law.  It  was  argued  that  it  was,  because 
the  endorsement  made  by  the  judge,  grant- 
ing the  injunction  directed  to  the  clerk, 
says:  * 'Injunction  granted  on  the  usual 
terms,'*  without  stating  upon  what  terms 
it  was  to  become  operative.  The  statute 
does  not  require  that  the  terms  upon  which 
the  injunction  is  granted  shall  be  stated  in 
the  order  directed  to  the  clerk.  It  certainly 
does  not  require  that  all  the  terms  shall  be 
stated  in  the  order;  but  only,  if  any,  that 
the  penalty  of  the  bond  shall  be  stated  in 
the  order.  All  the  other  terms  and  condi- 
tions of  the  bond  are  prescribed  by  the 
statute,  and  need   not   be,    and  rarely 

685  ever  are,  repeated  *in  the  order.     To 
grant    an    injunction    to  a   judgment 

**on  the  usual  terms,"  is  to  g'rant  it  on  the 
terms  of  giving  a  bond  with  condition  as 
prescribed  by  law.  The  bond  in  this  case 
is  conditioned  according  to  law,  and  so  in 
that  respect  conforms  to  the  usual  terms. 
But  the  amount  of  the  penalty  was  not  fixed 
by  the  direction  of  the  judge  who  awarded 
it,  and  it  seems  to  be  therefore  supposed  by 
the  learned  counsel  that  the  bond  is  void. 
Now  is  that  so?  We  think  not.  The  pen- 
alty of  an  injunction    bond,    where   the   in- 


junction is  to  a  judgment*  is  f^enerallj 
about  double  the  amount  of  the  jndmnem; 
and  independently  of  any  direction  to  the 
court  in  the  statute  to  fix  the  penalty,  a 
grant  of  an  injunction  on  the  usual  ten» 
would  be  understood  to  contemplate  a  bood 
in  a  penalty  about  double  the  amotmt  of  the 
judgpient.  Formerly  nothing^  was  said  ia 
the  statute  about  the  amount  of  the  penalty 
of  the  injunction  bond.  And  probably 
nothing  would  ever  have  l>een  said  in  tbe 
statute  about  the  amount  of  snch  penalty  if 
judgments  alone  had  been  the  subject  of  as 
injunction.  But  as  the  statute  embrace* 
many  other  subjects  of  injunction,  whicfa, 
in  themselves,  afford  no  guide  to  the  ckrk 
in  fixing  the  penalty  of  the  bond«  it  there- 
fore provides  that  the  bond,  in  cases  of  in- 
junction, all  of  which  are  embraced  in  tbe 
same  section,  shall  be  in  such  penalty  as 
the  court  or  judge  awarding  it  may  direcL 
In  this  case  the  injunction  was  to  a  judc* 
ment,  and  was  granted  on  the  usual  tenss, 
and  a  bond  was  taken  in  a  penalty  aticat 
double  the  amount  of  the  judg-ment.  Wu 
not  this  a  compliance  with  the  order?  and 
did  not  the  order  comply  with  the  lav? 
Without  deciding  that  question,  we  are  of 
opinion  that  the  obligors  to  the  bood  are 
estopped  from  denying*  that  the  penaltr  <tf 
the  bond  conformed  to  the  direction  of  the 
iudge  who  awarded  the  injunctioa. 
686  *But  it  appears  that  the  bond  was  ex- 
ecuted in  the  presence  of  the  coart, 
which  thereby  received  and  sanctioned  tiie 
bond,  including  the  penalty.  And  this  bad 
at  least  as  much  effect  in  fixini;  the  penalty 
of  the  bond  as  if  the  amount  of  it  had  bees 
prescribed  in  the  order  awarding-  tbe  in- 
junction. 

The  court  is  further  of  opinion,  that  the 
circuit  court  did  not  err  '*on  the  motion  of 
the  defendant,"  in  the  words  of  the  third 
assignment  of  error,  "to  continue  tbe  cause, 
after  having  proved  the  absence  of  a  mate- 
rial witness  and  his  inability  to  go  to  trial 
in  such  absence.  The  court  had  no  pover 
to  compel  him  to  disclose  what  he  expected 
to  prove  by  such  witness,  and  then  to  de- 
termine that  what  was  proven  was  inad- 
missible and  irrelevant,  and  the  witness 
incompetent." 

In  Hewitt's  case,  17  Gratt.  627,  cited  br 
the  counsel  for  the  defendant  in  error,  it 
was  held  by  this  court  that  "a  motion  for 
a  continuance  is  addressed  to  the  soond 
discretion  of  the  court  under  all  the  circoin- 
stances  of  the  case;  and  althouf^h  an  appel- 
late court  will  supervise  the  action  of  as 
inferior  court  on  such  a  motion,  it  will  act 
reverse  a  judgment  on  that  ground,  unless 
such  action  was  plainly  erroneous:^'  and 
that  '* where  the  circumstances  satisfy  the 
court  that  the  real  purpose  in  moving*  for  a 
continuance  is  to  delay  or  evade  a  trial, 
and  not  to  prepare  for  it,  then  thouffh  tbe 
witnesses  have  been  summoned,  and  tbe 
party  has  sworn  to  their  materiality,  and 
that  he  cannot  safely  go  to  trial  witfaost 
them,    the  continuance  should  be  refused.** 

On  the  principles  above  mentioned.  «e 
certainly  cannot  say   that  the  action  <rf  tbe 
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court  in  reg'ard  to  the  motion  for  a  contin- 
uance was  plainly  erroneous.     It  was  a  case 
in  which  the  court  might   very  properly,  as 
it  did,  require  the  defendant,  William 

687  N.  Harman,  to  'disclose  the  facts  he 
expected  to  prove  by  James  W.  Har- 
man. The  witness,  who  was  the  principal 
debtor,  had  been  summoned  as  a  witness 
for  the  defendant  at  the  previous  term  of 
the  court,  when  the  case  was  continued  on 
the  motion  of  the  defendant  on  account  of 
the  absence  of  the  said  witness,  against 
whom  a  rule  was  awarded,  returnable  to  the 
next  court,  when  he  was  again  absent, 
though  his  absence  was  then  accounted  for 
by  the  testimony  of  a  witness  that  there 
was  a  dangerous  disease  prevailing  in  his 
family  a  few  days  before.  The  defendant 
disclosed  the  following  as  the  facts  which 
he  expected  to  prove  by  said  witness,  viz: 
•*that  when  the  defendant,  Wm.  N.  Harman, 
signed  the  said  injunction  bond,  it  was 
understood  between  said  Wm.  N.  Harman 
and  James  W.  Harman  that  John  Henderson 
would  also  sign  the  said  bond  as  one  of  the 
securities,  and  that  defendant,  Wm.  N. 
Harman,  signed  said  bond  upon  the  express 
condition  and  understanding  that  said  Hen- 
derson would  sign  it,  and  this  fact  was 
announced  to  the  clerk,  James  W.  English, 
at  the  time  it  was  signed  by  said  Wm.  N. 
Harman,  the  defendant;  but  William  H. 
Howe,  the  plaintiff,  knew  nothing  of  such 
agreement  or  understanding."  If  James 
W.  Harman  would  have  been  an  inadmis- 
sible witness  in  the  case  to  that  transaction, 
beine  one  of  the  parties  to  the  bond,  and 
said  English,  the  clerk,  before  whom  it 
was  acknowledged  being  dead,  then  of 
course  it  would  have  been  improper  to  con- 
tinue the  cause  on  account  of  the  absence 
of  said  witness.  But  we  deem  it  unneces- 
sary to  decide  whether  said  witness  would 
have  been  admissible  or  not  for  that  pur- 
pose, as  we  are  of  opinion  that  even  if  the 
fact  which  the  defendant  stated  he  expected 
to  prove  by  the  witness  had  been  before  the 

court  on  the  trial  of  the  cause,  it  would 

688  not    have   affected    the   result.    *The 
bond   is     an    official    bond,    executed 

before  the  clerk  of  the  court  and  in  the 
presence  of  the  court.  The  obligors  having 
signed,  sealed  and  acknowledged  it  in  the 
presence  of  the  court,  and  it  having  been 
accepted  and  acted  on  as  their  bond,  they 
are  now  estopped  from  den3'ing  it.  The 
mere  fact  that  it  has  two  blank  seals  an- 
nexed to  it  does  not  invalidate  the  bond. 
Nothing  is  more  common  in  the  execution 
of  a  bond  of  that  kind  that  blank  seals  are 
left  to  it.  They  are  generally  put  there  in 
order  that  sufficient  names  may  be  gotten 
to  them  to  satisfy  the  court  or  officer  taking 
the  bond  that  the  security  is  sufficient ;  and 
when  it  is  sufficient,  the  parties  signing  it 
acknowledge  it  before  such  court  or  officer 
l>y  whom  it  is  accepted,  and  the  obligors 
are  then  estopped  from  denying  it.  What- 
ever understanding  there  may  be  between 
the  obligors  to  the  bond  or  any  of  them  as 
to  its  being  signed  by  others,  that  cannot 
affect  the  validity  of  the  bond,  if  neither  the 


oblifiree  nor  the  court  in  which  it  was  exe- 
cuted consents  to  such  an  understanding  or 
has  any  notice  of  it.  The  obligors  know, 
or  are  presumed  to  know,  that  the  bond  is 
intended  to  be  acted  on  as  their  bond  so 
soon  as  it  is  acknowledged  and  accepted  as 
aforesaid,  and  that  the  court  or  officer  before 
which  it  is  executed  and  acknowledged  can- 
not be  expected  or  bound  to  become  the 
agents  of  any  of  the  persons  who  have  exe- 
cuted or  acknowledged  it,  in  procuring  it 
to  be  executed  and  acknowledged  by  other 
persons.  It  is  not  pretended  that  there  was, 
in  this  case,  any  understanding  with  the 
plaintiff  or  the  court,  even  if  we  can  suppose 
that  there  could  have  been  such  an  under- 
standing under  any  circumstances,  that  the 
obligation  of  the  surety  to  the  bond  was  to 
be  conditional  only,    and   to  depend   upon 

another  person's  becoming  surety.  It 
689    is  stated  by  the  defendant  that  *'*this 

fact  was  announced  to  the  clerk, 
James  W.  English,  at  the  time  the  bond 
was  signed  by  William  N.  Harman,  the  de- 
fendant;" but  it  is  further  stated  that 
''Wm.  H.  Howe,  the  plaintiff,  knew  nothing 
of  such  agreement  or  understanding." 
Without  referring  again  to  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in 
error,  to  show  that,  according  to  the  state- 
ment of  what  the  said  plaintiff  expected  to 
prove  by  the  witness,  he  was  not  bound  by 
the  said  t>ond,  it  is  enough  for  us  to  say 
that  we  do  not  hold  that  any  or  all  of  them 
sustain  that  proposition. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment,  at  least  to  the 
prejudice  of  the  plaintiff  in  error,  and  that 
it  ought  to  be  affirmed. 

Judgment  affirmed. 
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d.  Name  of  Witness  Sbould  Be  Stated. 

B.  Immaterial  Amendment  No  Ground  for  Con- 
tinuance. 

C.  Prejudice  No  Ground  for  Continuance. 

D.  When  Object  of  tbe  Motion  Is  Dela}'.  a  Continu- 
ance Is  Refused. 

1.  No  Presumption  That  Delay  Is  the  Object. 

2.  If  Delay  Is  the  Object  Court  May  Require  Evi- 

dence to  Be  Stated. 
£.  Continuance  of  Motion  to  Dissolve  an  Injunc- 
tion. 

a.  When  Continuance  Denied. 

b.  When  Continuance  Allowed. 

I.  IN  QBNERAL. 

A.  Continuaaoe  Is  Usually  a  Matter  for  the  Sonnd 
Discretion  of  the  Court— "A  motion  for  a  continuance 
Is  addressed  to  the  sound  discretion  of  the  court 
under  all  the  circumstances  of  the  case.*'  Harman 
T.  Howe,  27  Gratt.  (Tr6;  Carter  v.  Wharton,  82  Va.  284- 
267;  Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va.  J»-46,  22  S.  E. 
Rep.  811;  Clinch  River  Mineral  Co.  v.  Harrison,  91  Va. 
122-28,  21  S.  E.  Rep.  OflO;  Goodell's  Ex'ors  v.  Gibbons, 
91  Va.  606,  22  S.  E.  Rep.  604;  Hite  v.  Com..  96  Va. 
489,  81  S.  E.  Rep.  896:  Ross  v.  Norvell,  8  Munf.  170; 
Bledsoe  V. Com.,  6  Rand.  674;  State  v.  Betsall,  IIW. 
Va.  708-27:  Davis  &  Moore  v.  Walker,  7  W.  Va.  447; 
Riddle  V.  McGinnis,  22  W.  Va.  258-«;  Smith  &  Atkin- 
son V.  Kniffht,  14  W.  Va.  749-89;  Marmet  Co.  v.  Archi- 
bald, 87  W.  Va.  778,  17  S.  E.  Rep.  801. 

Where  notices  are  ffiven  to  auy  particular  day  in 
the  district  court,  the  practice  has  Invariably  been 
considered  as  requirin^r  that  the  defendant  should 
be  called  before  any  continuance  is  made.  Wilkin- 
son V.  Hendrick,  6  Call  12.  And  this  calling  should 
appear  by  the  record.    Parker  v.  Pitts,  l  H.  &  M.  8. 

On  indictment  for  felony,  if  continuance  is 
granted,  it  should  appear  by  the  record  that  the 
prisoner  was  present  at  the  time  of  the  granting-  of 
the  continuance.  Shelton  v.  Com.,  89  Va.  460,  16  S. 
E.  Rep.  886. 

B.  This  Discretion  Is  Judicial  and  Subject  to  Review. 

—But  this  discretion  is  Judicial  and  a  superior  court 
will  supervise  the  action  of  an  Inferior  court  on  a 
motion  for  continuance,  and  will  reverse  its  Juder- 
ment  when  the  allowance  or  refusal  of  the  motion 
was  plainly  erroneous.  Hewitt  v.  Com.,  17  Gratt. 
688-29;  B.  &  O.  R.  Co.  V.  Wiffhtman's  Adm'r,  29  Gratt 
481-47;  Pairo  v.  Bethell,  76  Va.  826-28;  Roussell  v. 
Com.,  28  Gratt  980:  The  Bland  &  Giles  Co.  Judffe 
Case,  88  Gratt  443;  Keesee,  Clark  et  aU.  v.  Border 
Gransre  Bank,  77  Va.  129;  Com.  v.  Mister,  79  Va. 
6;  Phillips  V.  Com.,  90  Va.  401. 18  S.  E.  Rep.  841;  Welsh 
V.  Com.,  90  Va.  321. 18  S.  E.  Rep.  278;  Early  v.  Com.,  86 
Va.  921, 11  S.  E.  Rep.  795:  Gaines  v.  Wilson  et  al.  (Va.), 
24  S.  E.  Rep.  828;  Fiott  et  alt.  v.  Com.,  12  Gratt  664-76: 
Buster  ft  Beard  v.  Holland  et  ale.,  27  W.  Va.  610-34; 
State  V.  Maier,  36  W.  Va.  767,  15  S.  E.  Rep.  991;  Shel- 
ton V.  Com.,  89  Va.  460-68,  16  S.  E.  Rep.  866. 

C.  What  Court  Relieves  against  Refusal  to  Continue. 

—The  relief  for  a  defendant  at  law,  in  case  of  im- 
proper refusal  to  continue  the  cause,  is  at  law  and 
not  in  chancery.  Syme  et  ale.  v.  Montatrue,  4  H.  & 
M.  180. 

D.  Must  Be  Cause  for  Continuance.— In  Com.  v.  Mis- 
ter. 79  Va.  6-1 1,  it  was  said :  "In  this  case  the  action  of 
the  court  in  overruling  the  motion  for  a  continuance 
was  plainly  riffht  as  the  motion  was  unsupported 
by  any  sufficient  ground  whatever." 

In  Clements  v.  Powell,  9  Leigh  1,  it  is  said:  "There 
being  then  no  cause  shewn  for  a  continuance,  the 


county  court  acted  rightly,  in  the  exercise  of  a 
discretion,  to  refuse  it" 

"It  is  not  to  be  supposed  that  his  coonsel  did  loc 
know  that  the  plaintiff  was  entitled  to  have  his  cum 
tried  at  that  term,  unless  the  defendant  showed  cooi 
cause  for  a  continuance."  Riddle  v.  lIcGinsis,S!W 
Va.  268-67. 

"In  the  circumstances  of  this  case,  as  disdosel  ■ 
the  certificate  of  facts,  we  can  dlacover  no  rasoa- 
able  ground  for  the  application,  and  it  was.  therefist 
properly  refused."  Keesee.  Clark  et  aU.  v.  Borte: 
Grange  Bank,  77  Va.  129-82;  Bledsoe  v.  ODm..  6  Baal 
673. 

This  Is  especially  True  of  Crinlnal  Cases.- "Wla 
the  accused  is  ready  for  and  demands  trial  by  acoart 
wherein  he  stands  indicted,  and  may  be  lawfslT 
tried,  he  is  entitled  to  trial  without  delay,  nnleastfce 
prosecution  shall  show  good  canse  for  a  oantiiii* 
ance."    Benton  v.  Com.,  90  Va.  828.  18  S.  E.  Bep.  WL 

The  continuance  in  this  case  was  granted  ssMj 
upon  the  ground  suggested  by  the  commonwealU^ 
attorney,  that  he  could  not  convict  the  pcisaaer 
without  the  testimony  of  a  convict  accomplice  «)i9 
would  soon  be  released.  The  case  was  revened  for 
Improper  continuance.  See  Const  Va.,  art  L  i  V. 
Code  W.  Va.,  ch.  181.  {  6;  AcU  W.  Va.  188SS.  ch.  UDl  it; 
Anderson  v.  Com.,  84  Va.  77, 8  S.  EL  Rei>.  fRB:  KecKC  M 
ale.  V.  Border  Grange  Bank.  77  Va.  129;  State  v.  Blaki. 
86  W.  Va.  767,  16  S.  E.  Rep.  991 :  Code  of  Va.  1887.  {  Ml 

B.  There  Must  Be  a  notion  for  Coottoa— oe  tmA  B» 
caption  Taken.— There  must  be  a  motion  for  acont^ 
nance  and  an  exception  taken  to  the  actioo  of  ike 
court  in  refusing  to  allow  it  or  the  higher  court  cu 
take  no  cognizance  of  such  refusal:  and  this  Is  tne 
though  the  party  be  entitled  to  continuance  sbi 
matter  of  right  The  maxim  onuaa  rite  eeee  acU  prm- 
eumuntur  2ixtDlies  in  such  case.  Sonthall*s  AdmTv 
The  Exchange  Bank  of  Va.,  12  Gratt  812-16;  EartT  ▼ 
Com.,  86  Va.  925.  U  S.  E.  Rep.  796. 

If  there  was  any  ground  to  believe  that  other  tes^ 
timony  could  have  been  procured,  the  plaintiff  ihoaU 
have  moved  the  district  court  for  a  continnaaoe  tf 
the  cause:  and  not  have  waited  until  veniicm 
rendered  against  him:  and  then  bring  it  forvrard  » 
a  ground  for  a  new  trial,  after  having  takea  Uf 
chance  with  the  jury.  Gordon  v.  Harvey.  4  Call  111: 
Hook  V. Nanny  et  cUe.,  4  H.  AM.  167. 

In  R.  &  M.  R.  Co.  V.  Humphreys,  90  Va.  fSSk  18  S.  I. 
Rep.  901,  it  was  held  no  ground  of  oontinnance  camU 
be  taken  advantage  of  in  the  higher  conrt  ntkm 
properly  put  on  the  record  by  a  bill  of  exceptions. 

Affidavit  to  Support  Motion  Not  Part  of  Recsrd  ■»• 
less  Exception  Taken.— in  the  case  of  Garland  v.  Bbs 
1  H.  &  M.  874,  JUDGB  Tucker  said:  "It  would  be  a 
dangerous  precedent  to  allow  affidavits  to  be  a  part 
of  the  record:  unless  made  so  by  an  exception/' 

In  Ross  V.  Norvell,  3  Munf.  170-182,  the  higher  cost. 
refused  to  reverse  the  lower  because  the  bill  «: 
exceptions  did  not  show  error. 

In  Early  v.  Com..  86  Va.  921-26, 11  S.  E.  Bcik.  7B.  ith 
said:  "The  circumstances  under  which  the  noiks 
was  made  are  not  set  out  in  the  bill  of  excepdow 
with  sufficient  fullness  as  to  enable  us  to  do  otherviic 
than  to  disregard  the  exception.  Certainly  the  errcr. 
if  any  was  committed,  is  not  apparent  and  notkiac 
is  better  settled  than  that  everything  is  to  be  9R> 
sumed  in  favor  of  the  correctness  of  the  rulings  <if  a 
court  of  competent  Jurisdiction,  when  brought  aadff 
review  in  an  appellate  tribunal,  until  the  contnir 
is  shown.** 

P.  No  Order  of  Continuance   Is  Neoesaurir. 
sion  to  continue  cause  on  record  when  there  has  1 
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a  verdict  is  no  dlscoatinuance  of  the  prosecution  for 
a  misdemeanor.    Hill  v.  Com.,  2  Va.  Cas.  61.  (1810.) 

When  there  is  a  general  order  of  continuance  of 
cases  an  omission  to  direct  venire  fadfu,  or  cajtitu  to 
be  issued  is  no  discontinuance  of  prosecution  for 
misdemeanor.    Com.  v.  Oourd,  2  Vat.  Cas.  470.  (1824.) 

Adjournment  of  court  after  verdict  without  an 
order  of  continuance  does  not  discontinue  cause  and 
prevent  judgment  on  the  verdict  at  the  next  term. 
Cleek  V.  Com..  21  Gratt  777.  (1871.) 

In  Amis  V.  Koger,  7  Leiffh  221,  the  court  without 
consent  of  defendant  continued  the  case  over  a  period 
of  two  terms.  Held,  this  was  a  discontinuance  of  the 
cause.    (1820. ) 

In  Hale  v.  Burwell  and  Wife,  2  Pat  &  H.  608.  the 
cause  was  continued  regularly  from  term  to  term 
except  that  at  the  April  term  it  was  continued  to  the 
June  term,  and  at  the  November  term  to  the  March 
term  and  at  the  July  term  no  notice  was  taken  of  it, 
either  by  continuance  or  otherwise.  It  was  held, 
that  the  cause  was  not  discontinued  by  reason  of  the 
failure  to  note  on  record  its  continuance,  and  this 
more  especially  as  after  the  several  miscontinuances 
or  failure  to  continue,  the  cause  was  regularly  con- 
tinued subsequently  by  coneetU  of  the  parties.  See 
Va.  Code  1860,  I  16,  p.  OCT:  Va.  Code  1887.  SI  3124  and 
4013.  But  SS  8128  and  8124, would'not  authorize  the  court 
to  continue  the  cause  for  two  terms  passiner  over  an 
intervening^  one  wiUlout  content  of  accused.  See 
Bolanz  et  at,  v.  Com.,  24  Gratt.  39,  which  is  decided 
under  A'a.  Code  1860,  ch.  161.  S$  15  and  16  which  are 
identical  with  the  sections  aujyra. 

In  Bolanz  et  aU  v.  Com.,  24  Gratt  81,  the  case  was 
continued  from  the  August  term  to  the  October  term 
passing  over  the  September  term.  But  the  continu- 
ance was  on  motion  of  the  accused.  Held,  no  error. 
Harrison  v.  Com.,  81  Va.  491.  construes  %  26,  ch.  201 
and  S  16.  ch.  161.  of  Va.  Co^e  1878.  which  correspond 
to  IS  4013  and  3124  of  Code  1887.  Held,  a  failure  to  enter 
an  order  of  continuance  does  not  operate  as  a  dis- 
continuance of  the  prosecution. 

K.  B.— If  the  case  is  called  for  trial  during  the  term, 
a  party  wishing  a  continuance  must  make  a  motion 
for  it  Southall's  Adm'r  v.  The  Exchange  Bank  of 
Va.,  12  Gratt  812-816. 

Q.  Where  Several  Continuances  Have  Been  Granted 
the  Rule  Is  Stricter.— Where  several  continuances 
have  been  granted  to  a  party  the  rule  as  to  allowing 
further  continuance  is  more  strict  and  much  latitude 
is  given  to  the  discretion  of  the  court  Logie  v.  Black, 
24  W.  Va.  1. 

In  Milstead  v.  Redman,  3  Munf.  219,  one  continuance 
was  granted  defendant,  and  after  a  new  trial  another 
continuance  was  allowed  him.  Held,  not  error  to 
refuse  a  motion  for  third  continuance  though  absent 
witness  had  been  summoned  and  was  material. 

In  Brooks  v.  Calloway,  12  Leigh  466.  there  had  been 
three  successive  continuances  granted  to  defend- 
ant and  leave  to  take  depositions.  Held,  not  error 
to  refuse  another. 

In  Wilson  v.  Kochnlein,  1  W.  Va.  146.  after  three 
successive  continuances  no  deposition  having  been 
taken  and  no  summons  returned,  executed,  the  mo- 
tion for  a  fourth  continuance  was  denied  properly. 

In  Holt  V.  Com..  2  Va.  Cas.  156,  a  motion  for  a  sec- 
ond continuance  was  overruled,  principally  on  the 
ground  that  due  diligence  had  not  been  used  by  the 
prisoner  in  summoning  his  witness,  particularly  as 
a  continuance  had  been  already  granted  him. 

In  Spengler  v.  Davy.  15 Gratt  881-5,  it  is  said: 
"When  we  take  Into  consideration  the  further  fact 
that  the  plaintiff  in  error  had  already  been  indulged 


with  two  continuances  of  the  cause,  the  fair  con- 
clusion is  that  if  he  has  lost  the  benefit  of  any 
important  fact  on  the  trial  of  his  case,  such  loss 
is  due,  not  to  any  injustice  or  harshness  in  the  ruling 
of  the  court  but  to  his  own  culpable  negligence." 

In  Davis  &  Moore  v.  Walker,  7  W.  Va.  447,  after 
two  continuances  had  been  granted  on  motion  of 
defendant  it  was  held  no  error  to  refuse  a  third, 
especially  as  no  deposition  had  been  taken  though 
there  was  ample  time. 

In  Schonberger  v.  Com.,  86  Va  489.  10  S.  E.  Rep. 
713.  it  was  held  no  error  to  refuse  another  contin- 
uance after  several  had  been  granted  to  accused 
and  that  the  court  exercised  only  a  sound  discretion 
in  denying  the  motion  for  a  further  continuance 
when  the  accused  had  not  brought  himself  within 
the  rule  of  due  diligence. 

H.  A  Motion  for  Continaaoce  May  Be  Made  before 
Arraignnont.— Joyce  v.  Com.,  78  Va.  287,  decides  it 
competent  for  the  prisoner  to  move  for  a  continu- 
a9ce  before  his  formal  arraignment  See  Va.  Code, 
14016. 

On  indictment  for  capital  felony  it  was  held  error 
not  to  entertain  a  motion  for  continuance  before 
arraifimment  The  court  says,  "As  well  might  it  be 
contended  that  a  motion  for  a  continuance  cannot 
be  made  until  after  trial,  as  that  it  cannot  be  enter- 
tained before  arraignment**  Such  refusal  in  this 
case  was  held  to  deprive  the  prisoner  of  his  statutory 
right  to  elect  the  forum  in  which  he  should  be  tried. 
Anderson  v.  Com.,  84  Va  77,  3  S.  E.  Rep.  808.  See 
Va.  Code,  S  4016. 

In  Boswell  v.  Com.,  20  Gratt  860,  the  case  was 
thrice  continued  before  arraignment 

On  indictment  for  a  capital  offence  the  prisoner 
in  exercise  of  his  statutory  privileges,  elected  to  be 
tried  in  the  circuit  court  Though  it  appeared  by 
the  certified  record  that  the  county  court  had 
erroneously  refused  to  entertain  a  motion  for  con- 
tinuance before  arraignment  yet  it  was  held  the 
circuit  court  had  no  power  to  correct  this  error. 
Howell  V.  Com..  86  Va.  817,  11  S.  E.  Rep.  288. 

An  amendment  to  Va.  Code,  S  4016  now  provides 
that  "a  prisoner  charged  with  a  capital  offence  on 
trial  in  a  county  court  shall  make  his  election 
whether  he  will  be  tried  in  the  said  court  or  the  cir- 
cuit court  before  making  a  motion  for  a  continu- 
ance.'*   See  Pollard's  Supp.  1900.  S  4016a. 

I.   notion    after  Trial    Begun  Usually  Denied.  >-in 

Gordon  v.  Harvey,  4  Call  450,  it  was  said  that  the 
plaintiff  should  not  have  waited  until  verdict  was 
rendered  against  him  before  making  a  motion  for 
continuance. 

In  Thompson  v.  Com.,  88  Va.  46-48,  13  S.  E.  Rep. 
304,  defendant  made  a  motion  to  adjourn  the  court 
until  the  next  day  to  secure  the  attendance  of  a 
material  witness  who  was  then  ill.  The  motion  was 
properly  overruled  partly  because  the  trial  had  pro- 
gressed so  far. 

In  case  of  Barbour  v.  Melendy,  88  Va.  605,  14  S.  E. 
Rep.  826,  the  motion  for  continuance  was  held  prop- 
erly overruled  partly  because  the  cause  had  been 
set  for  the  argument  by  consent  and  also  because 
the  evidence  was  irrelevant  See  also.  Pollard's 
Supp.  1900,  §  4016a. 

After  a  case  is  set  for  trial  by  consent  of  defendant, 
he  is  not  entitled  to  a  continuance  on  the  ground 
that  the  sheriff's  return  did  not  show,  before  amend- 
ment, a  valid  service  of  the  writ  Atlantic  &  Dan- 
ville R.  R.  Co.  V.  Peake,  87  Va.  180,  12  S.  E.  Rep.  348. 
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II.  CONTINUANCE  AS  MATTER  OP  RIGHT. 

In  Steama'  Ex'or  v.  Richmond  Paper  Mfer.  Co.,  86 
Va.  1084,  11  S.  E.  Rep.  1067,  construiner  Va.  Code,  H 
saOB,  and  8300.  It  was  held  that  on  motion  for  continu- 
ance it  should  be  allowed  as  a  matter  of  rierht  when 
an  order  was  entered  during  term  reviviner  a  pro- 
ceeding on  scire  facias  airainst  a  new  party  provided 
the  continuance  was  asked  at  the  term  at  which  the 
order  was  entered.  But  this  riffht  was  not  allowed 
when  the  proceeding  was  revived  at  rules. 

In  Southairs  Adm*r  v.  The  Exchange  Bank  of  Va., 
12  Oratt.  812,  it  was  held,  that  though  the  court  had 
by  statute  the  authority  to  correct  errors  at  rules, 
the  defendant  in  such  case  would  have  been  entitled 
to  a  continuance  as  a  matter  of  rlirht  provided  he 
demanded  it 

On  an  indictment,  when  accused  asks  a  continu- 
ance on  the  srround  that  another  case  involviner  the 
same  question  is  pending  in  the  court  of  appeals  on 
writ  of  error,  it  is  error  for  the  court  to  deny  a  con- 
tinuance.   White  V.  Com.,  79  Va.  611. 

When  plaintifif,  a  nonresident,  fails  to  give  secur- 
ity for  costs  on  suinrestlon  by  defendant,  and  as  a 
consequence  defendant  does  not  prepare  his  case,  it 
Is  error,  costs  beiufir  secured  later,  to  rule  defendant 
into  trial  without  a  continuance.  If  he  demands  it 
Jacobs  V.  Sale,  Oilmer  128.  See  Va.  Code,  1887,  {  8286, 
and  1  Bart  Law  Pr.  (2d  Ed.)  S  HO. 

In  Mullinax  v.  Waybrisrht  88  W.  Va.  84,  10  S.  E. 
Rep.  26,  construinir  W.  Va.  Code,  ch.  50,  S  68,  it  was 
held  that  defendant  was  entitled  to  a  continuance 
as  of  right  only  when  he  makes  oath  that  he  has  a 
Just  defense  to  the  action. 

In  Chlsholm  v.  Anthony,  1  H.  &  M.  27.  it  was  held 
error  for  court  to  refuse  to  allow  defendant  to 
amend  his  plea  of  payment  and  put  in  plea  of  "fully 
administered."  There  was  also  a  motion  for  con- 
tinuance. 

In  Clements  V.  Powell,  0  Leiffh  1,  it  was  held  no 
error  to  refuse  a  continuance  on  the  ground  "that 
the  administrators  desired  to  defend  themselves  by 
shewing-  there  were  no  assets  in  their  hands  to 
which  plaintiff  was  entitled  in  due  course  of  admin- 
istration," but  the  defendants  tendered  no  such 
plea  as  was  pleaded  in  Chlsholm  v.  Anthony,  l  H. 
&  M.  27.  or  any  other  defence:  they  did  not  file  affi- 
davit nor  even  sugfirest  that  there  were  no  assets  to 
satisfy  the  claim.  There  was,  therefore,  no  irood 
cause  for  continuance. 

III.  CONTINUANCE  DISCRETIONARY. 

A.  Abjent  Witness. 

I.  Evidence  Mnterinl.— On  motion  for  continuance 
because  of  absence  of  a  witness  the  affidavit  should 
show  that  l)ls  evidence  is  material.  Wilson  v. 
Kochnlein,  1  W.  Va.  145;  Williams  v.  Freeland,  2  W. 
Va.  806:  Tompkins  v.  Bursress,  2  W.  Va.  187:  McDon- 
ald V.  Peacemaker,  5  W.  Va.  489:  Williams  v.  B.  &  O. 
R.  R.  Co.,  9  W.  Va.  33:  Deford  v.  Hayes,  6  Munf.  880: 
Bledsoe  v.  Com.,  6  Rand.  678;  Harris  v.  Harris,  2 
Leiffh  584;  Moore  v.  Com.,  9  Leisrh  638-45;  Clements 
V.  Powell,  9  Leififh  1 ;  Nash  v.  Upper  Appomattox  Co., 
5Gratt  832:  Myers  v.  Com.,  90  Va.  706,  19  S.  E.  Rep. 
881:  Jjoeie  v.  Black,  24  W.  Va.  1. 

a.  Evidence  Immaterial.— When  the  question  is  one 
of  interest  to  the  whole  community,  such  as  the 
riffht  to  hold  the  office  of  judsre,  the  question  should 
be  speedily  and  promptly  adjudicated  and  it  is  proper 
to  refuse  a  continuance  when  the  sole  arround  Is  that 
counsel  had  not  time  to  consult  the  authorities  and 
prepare  his  defense,  especially  when  the  precise 
question  raised  by  the  pleadinsrs  had  been  recently 


adjudicated  by  the  supreme  court  of  the  «ak. 
Bland  &  Giles  Co.  Judge  Case.  SS  Gratt  442. 

A  continuance  will  not  be  granted  to  procsre  tie 
evidence  of  an  absent  witness  irhen  the  erMe&at 
to  be  shown  by  him  is  only  cumulative,  onleasttbe 
shown  there  will  be  a  conflict  of  evidence.  State 
V.  Harrison,  86  W.  Va.  7»,  15  S.  E.  Repu  982. 

In  the  case  of  Mfg.  &  Farmers*  Bank  r.  Mathewx  1 
W.  Va.  26,  defendant  filed  an  affidavit  denyinr  pin- 
nership  and  plaintiff  moved  for  continuance  to  t^ 
pi-oof  of  it  Defendant  than  withdrew  his  afldivn 
and  court  refused  a  continuance.  The  judcneat 
was  overruled  for  refusal  to  contlnne.    Qtun  f 

A  commissioner's  report  usually  Ues  over  until  tte 
next  term  after  that  to  which  it  is  retnmed.  Bst  it 
was  held  there  was  no  necessity  for  ft  to  lie  orer 
when  neither  party  intended  to  except  to  it  CVv 
V.  Beverly  «^  a/.,  4  H.  &  M.  409. 

3.  WItneM  Necessaiy.— Not  only  shonld  the  eridcaoe 
be  material  but  the  affidavit  shonld  show  tliat  t!ie 
party  cannot  safely  go  to  trial  In  the  absence  of  mck 
witness,  £.  «.,  that  he  cannot  prove  the  same  faca  hr 
another  witness.  Wilson  v.  Kochnlein.  I  W.  Va.  1ft: 
Tompkins  v.  Bursress.  2  W.  Va.  187:  MalJ*s  Oast.  % 
Gratt.  695:  Gwatkin  v.  Com.,  10  Lelf  h6B0;  BoosBellT. 
Com.,  28  Gratt  980-^37. 

4.  Due  Diligence  Exercised. 

a.  When  Wltaes«  \s  Resident  of  State.— As  a  ecncnl 
rule,  where  a  witness  for  a  party  fails  to  ajic«ar  at 
the  time  appointed  for  the  trial,  if  sncta  pany  atev 
that  a  subpoena  for  the  witness  has  been  rccuniel 
executed,  or  if  not  so  returned,  was  delivered  to  ite 
proper  officer  of  the  county  or  corporatkui  in  vhick 
the  witness  resides,  a  reasonable  time  before  tbtt 
trial,  and  shall  swear  that  the  witness  is  mateTiC 
and  that  he  cannot  safely  go  to  trial  without  y» 
testimony,  a  continuance  oucrht  to  be  granted,  ne 
party  thus  shows,  urima  faeU  that  he  is  not  readj  for 
trial  thouffh  he  used  due  diligence  to  be  ao:  and  is 
the  absence  of  anythine^  to  the  contrary  the  ooart 
should  credit  him  with  honesty  of  intention.  Heviti 
V.  Com.,  17  Gratt  627;  Carter  v.  Wharton.  S  Va.  tfT: 
Phillips  V.  Com.,  90  Va.  401.  18  S.  £.  Rep.  841. 

In  Hiffffinbotham  v.  Chamberlayne.  4  Munf.  SC.  it 
was  held,  that  in  absence  of  material  witnesMS  ta- 
whom  a  summons  had  been  delivered  to  sbczif  ia 
due  time,  a  continuance  should  have  been  aliowted 
though  the  cause  had  been  continued  before.  aa£ 
thouffh  an  order  for  taklnir  depositions  de  bmt  mm 
had  not  been  complied  with  by  taking  the  depodttoa 
of  said  witness. 

It  was  held  due  dilifirence  that  itarties  had  scs£- 
moned  witness  who  was  material  and  was  thovfei 
to  be  in  attendance.  Held,  error  to  ref  nae  contlaii- 
ance  on  account  of  his  absence.  Anthony  v.  Lav* 
home,  1  Leiffh  1. 

Though  one  continuance  had  been  granted,  ret 
since  a  material  witness  was  absent  who  had  beci 
duly  summoned,  the  summons  beinc^  retBreei 
executed,  the  cause  of  the  absence  of  the  witacas 
beinir  shown  to  be  that  he  was  sick  in  bed.  It  «at 
held  error  to  refuse  another  continuance.  Gwatba 
V.  Com.,  10  Lelg-h  687. 

The  absence  of  a  material  witness  dnly  sumaoocd 
is  good  flrround  for  continuance  especially,  as  in  t^ 
case  there  was  an  agreement  to  allow  her  to  levua 
away  only  in  case  she  allow  an  agreement  to  be 
produced  in  evidence,  which  she  refused  w  da^ 
Taylor  v.  Peck,  21  Gratt  11. 

InRoussell  v.  Com..  28  Gratt  987,  it  was  held  as 
error  after  two  continuances  to  refnse  another 
when  the  sole  excuse  for  not  properly  snmmooiaf 
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the  witness  was  tbat  it  was  the  habit  of  clerks  of 
other  courts,  when  a  subpoena  for  a  witness  had 
been  ordered  in  a  case,  to  continue  to  issue  It  after- 
wards from  term  to  term  until  trial,  without  further 
directions.  It  appeared  that  summons  had  been 
sent  but  was  twice  returned  with  the  endorsement, 
**not  time  to  execute." 

In  the  case  of  Walton  v.  Com.,  82  Gratt  856,  it  was 
held  error  to  refuse  a  continuance  when  the  officer 
instead  of  duly  executing  the  process,  improperly 
retnrns  it,  "not  executed  for  want  of  fees,"  when  the 
witness  was  material  and  there  is  apparent  no  in- 
tention to  delay  or  evade  the  trial. 

A  delivery  of  a  memorandum  to  the  clerk  to  Issue 
a  subpoena  for  a  material  witness  was  held  due 
diligence  thou^rh  there  was  no  proof  of  receipt  of 
the  summons  by  the  8h,eriff.  The  clerk  deposed  that 
he  believed  the  summons  was  issued  In  the  case 
accordiufir  to  the  custom  practised  by  him  of  leav- 
ing summons  at  a  store  for  the  sheriff  as  he  had 
1>een  requested  to  do.  Deford  v.  Hayes.  6  Munf. 
900. 

In  the  absence  of  suspicion  of  a  purpose  to  delay 
or  evade  the  trial  by  any  unfair  play,  a  mistake  in 
sammoninfiT  a  material  witness  is  excusable  and  a 
continuance  should  be  (irranted.  Myers  v.  Trice,  86 
Va.  840,  11  S.  £.  Rep.  428. 

Where  no  lack  of  diUg-ence  is  shown,  a  continu- 
ance should  be  granted  to  obtain  the  attendance  of 
a  material  witness.  Walker  v.  State,  4  W.  Va. 
740-52. 

An  honest  mistake  in  summoning  the  wronir  man. 
be  beinir  a  brother  of  the  witness  wanted,  does  uot 
show  a  want  of  due  diligence,  and  in  the  absence  of 
any  suspicion  of  a  purpose  to  delay  or  evade  trial 
the  court  should  ^ant  a  continuance  if  the  absent 
witness  is  materlaL  Myers  v.  Trice,  86  Va.  885-840, 
tl  S.  E.  Rep.  428. 

In  Fiott  V.  Com.,  12  Oratt.  564.  it  was  held  that 
thontrh  a  mistake  had  been  made  in  the  taking  of 
depositions,  yet  since  it  did  not  appear  that  the 
commonwealth  could  be  subjected  to  any  incon- 
venience by  a  delay  of  a  term,  a  continuance  should 
have  been  granted  to  obtain  material  evidence. 

Sickness  of  Defendant— Doe  Diligence.— It  was  held 
error  for  the  county  court,  at  the  term  next  after 
the  cause  had  been  transferred  to  that  court,  to 
Tiile  the  defendant  into  trial  overruling  his  motion 
for  continuance  on  the  ground  that  he  had  been  and 
was  still  too  ill  to  prepare  his  case.  M* Alexander  v. 
Hairston's  Ex'or,  10  Leitrh  486;  Radford  v.  Fowlkes, 
86  Va  826,  8  &  E.  Rep.  817. 

The  absence  of  leading  counsel  on  account  of  sick- 
ness is  a  eood  cause  for  continuance.  Myers  v. 
Trice.  86  Va.  840.  II  S.  E.  Rep.  428. 

Sickness  of  Witness.— The  absence  of  a  material 
-witness  on  account  of  sickness  when  the  accused 
makes  affidavit  that  he  believes  said  witness 
will  be  able  to  attend  at  the  term  to  which  he 
moved  the  case  to  be  continued,  is  a  ground  for 
continuance  in  the  absence  of  any  intention  to 
delay  or  evade  the  trial.  Phillips  v.  Com..  90  Va. 
401,  18  S.  E.  Rep.  841:  Owatkin  v.  Com.,  10  Leiffh  687. 

Absence  of  Counsel.— In  Rossett  v.  Gardner,  8  W. 
Va.  581,  it  was  held  error  to  refuse  a  continuance 
since  it  appeared  the  defendant  had  used  due  dili- 
gence to  prepare  his  case  but  one  of  his  counsel 
w^as  unavoidably  absent  and  the  other  absent  at 
the  hearing  thouffh  present  on  the  preceding  day 
of  the  term.    Maxwbll.  J.,  dissented. 

The  absence  of  counsel  because  of  quarantine  reg- 


ulations is  a  sufficient  cause  for  continuance.    Rad- 
ford V.  Fowlkes.  85  Va.  820.  8  S.  E.  Rep.  817. 

In  Hook  V.  Nanny,  4  H.  &  M.  157,  one  of  the  grounds 
for  continuance  was  that  defendant  stated  on  o«.th 
that  one  of  his  counsel,  in  whose  assistance  he  mate- 
rially relied,  was  absent.  He  also  stated  as  a  ground 
for  continuance  absence  of  a  material  witness  to 
whom  summons  was  sent  but  clerk  failed  to  deliver 
letter.    Held,  continuance  should  have  been  allowed. 

b.  When  Witness  e Nonresident.— To  entitle  a  party 
to  a  continuance  on  the  ground  of  the  absence  of  a 
witness,  it  must  be  shown  that  the  party  has  used 
due  diligence  to  procure  the  attendance  of  the  wit- 
ness—that he  is  a  material  witness— that  the  same 
fact  cannot  be  proved  by  any  other  witness  in  attend- 
ance—and that  the  party  making  the  application 
cannot  safely  go  to  trial  In  the  absence  of  such  wit- 
ness. Wilson  V.  City  of  Wheelinsr,  19  W.  Va.  828; 
Dimmey  v.  R.  Co..  27  W.  Va.  82-48;  Marmet  Co.  v. 
Archibald.  87  W.  Va.  778,  17  S.  E.  Rep.  299. 

Where  an  absent  witness  is  a  nonresident,  the  affi- 
davit should  state,  not  only  the  party's  belief  that 
his  attendance  can  be  secured,  but  also  the  g^rounds 
of  such  belief.  State  v.  Harrison,  86  W.  Va.  729,  15  S. 
E.  Rep.  982. 

5.  Due  Dillsence  Not  Exercised. 

e.  When  Witness  Is  Resident  of  State.— After  several 
continuances  it  was  held  no  error  to  refuse  a  con- 
tinuance because  of  absence  of  an  unsummoned 
witness  when  accused  did  not  swear  to  the  materi- 
ality of  the  witness.    Schonberger  v.  Com.,  86  Va.  489. 

It  was  held  no  error  to  refuse  a  continuance  to  ^et 
material  evidence  when  the  witness  thouarh  sum- 
moned and  in  attendance  had  not  been  informed 
what  he  was  expected  to  prove  and  had  not  been 
instructed  to  bring  the  books  without  which  he 
could  not  show  the  dates  desired  especially  since  two 
continuances  had  already  been  granted  him.  Spensr- 
ler  V.  Davy,  15  Gratt.  881. 

Mere  failure  to  examine  the  papers  in  the  cause 
when  counsel,  called  in,  had  erroneously  supposed 
the  cause  was  removed  from  county  to  circuit  court, 
is  no  cause  for  a  continuance  especially  when  the 
original  counsel  was  in  court  and  alleged  no  want  of 
preparation.    Hogshead  et  cUs.  v.  Baylor,  16  Oratt.  99. 

In  Trevelyan's  Adm'r  v.  Lofft,  83  Va  141.  1  S.  E. 
Rep.  901,  a  motion  for  a  continuance  was  held  prop- 
erly overruled,  because  ample  time  and  opportunity 
had  been  given  for  a  settlement  of  the  accounts, 
and  because  to  ffrant  the  motion  would  be  to  reward 
neg-llffence,  and  to  unreasonably  delay  the  cause 
which  was  then  ready  for  hearing. 

In  Mulllnax  v.  Way  bright,  88  W.  Va.  84.  10  S.  E. 
Rep.  25.  a  motion  was  made  for  a  continuance  on 
the  grounds  of  being  without  counsel  and  the 
absence  of  a  witness.  It  was  held  no  error  to  refuse 
continuance  since  it  appeared  that  no  effort  had 
been  made  to  obtain  counsel  and  no  summons  had 
been  issued  for  the  witness. 

After  two  continuances  had  been  granted  to  de- 
fendant on  account  of  the  absence  of  a  witness,  it 
was  held  no  error  to  refuse  further  continuance 
when  It  appeared  that  the  summons  had  been  sent 
to  the  witness  and  not  to  an  officer  for  service  on 
him  and  when  no  deposition  had  been  taken  though 
the  witness  was  more  than  one  hundred  miles 
distant  and  there  had  been  ample  time  to  take  such 
deposition.  The  court  says,  "He  must,  irenerally, 
have  exercised  such  diligence  in  the  use  of  the  proc- 
ess of  the  court,  as  will  authorize  the  court.  If  the 
witness  is  not  in  attendance  when  the  cause  is 
called  for  trial,  to  take  the  le^al  course  to  compel 
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tbe  attendance  of  tbe  witness.  *  *  *  He  must  not 
simply  rely  upon  tbe  witness  as  to  bis  attendance, 
♦  ♦  ♦  but  be  can  only  safely  rely  upon  tbe  dlli- 
irent  and  proper  use  of  tbe  process  of  tbe  court  in 
proper  time."  Davis  v.  Walker.  7  W.  Va.  447,  451; 
Dimmey  v.  R.  Co.,  27  W.  Va.  82-48.  See  Va.  CkJde 
1887,  t  8866;  R.  &  M.  R.  Co.  v.  Humpbreys,  90  Va. 
425-483,  18  S.  E.  Rep.  901. 

In  Norfolk,  etc.,  R.  Co.  v.  Sbott  92  Va.  84-46,  22  S. 
E.  Rep.  811,  tbouffb  tbe  absent  witness  was  in  tbe 
employ  of  the  company  and  only  lived  eirbt  or  ten 
miles  from  tbe  courtbouse  wbere  tbe  trial  took 
place,  yet  no  subpoena  was  put  in  tbe  bands  of  an  offi- 
cer for  bim  but  tbe  plaintiff  in  error  undertook  to 
bave  bim  present  at  tbe  trial.  Held,  tbis  was  not  due 
diligence,  a  continuance  was  properly  refused. 

In  Mull's  case.  8  Gratt  696,  it  was  beld  no  error  to 
refuse  a  continuance  wben  tbe  irround  of  motion 
was  absence  of  a  brotber  of  tbe  prisoner,  alleged  to 
be  a  material  witness.  No  summons  bad  been  served 
tboufirb  be  bad  ample  time  and  some  delay  bad  al- 
ready been  made  to  await  tbe  return  of  tbe  witness. 

In  Moore  v.  Com.,  9  Leirb  689,  tbe  motion  for  con- 
tinuance was  beld  to  bave  been  properly  overruled 
because  tbe  evidence  to  be  proved  by  tbe  witness 
was  immaterial  and  also  because  tbourb  summons 
bad  issued  it  did  not  appear  wbat  bad  become  of  it 
See  also,  Wilson  v.  Kocbnleln.  1  W.  Va.  146. 

In  Holt  V.  Com.,  2  Va,  Cas.  156,  tbe  court  was  beld 
to  bave  properly  overruled  a  motion  for  a  continu- 
ance principally  because  due  diliffence  bad  not  been 
used  in  summoninr  tbe  witness. 

In  Ross  V.  Norvell,  8  Munf.  182,  tbere  was  newly 
discovered  evidence  a  few  days  before  trial  and  a 
motion  was  made  for  a  continuance.  It  was  beld 
tbat  since  the  bill  of  exceptions  did  not  show  that 
tbis  evidence  was  recently  discovered,  it  would  be 
presumed  tbat  appellant  knew  of  it  wben  tbe  trial 
began,  and  knowinff  of  it,  be  was  nefirlirent  in  not 
briniring  it  forward  sooner. 

In  Mendum  v.  Com.,  6  Rand.  704.  tbe  motion  for  a 
continuance  was  overruled  because  tbere  bad  been 
several  continuances  and  tboufirh  prisoner  bad  bad 
ample  time  to  do  so,  be  bad  not  taken  tbe  depositions 
of  tbe  absent  witness. 

b.  When  Witness  Is  a  Nonresident— An  affidavit 
by  accused  tbat  be  bas  four  material  witnesses 
whose  testimony  is  necessary  in  order  to  bis  bavinr 
a  fair  trial,  is  not  sufficient  to  support  a  continuance. 
Wbere  be  also  shows  they  are  nonresidents  and  does 
not  name  them  nor  show  that  he  has  made  any 
effort  to  procure  their  attendance  or  that  be  expected 
to  be  able  to  procure  their  attendance  if  a  continu- 
ance should  be  granted  him.  Hurd  v.  Com..  5 
Leigh  716. 

In  Deanes  v.  Scrlba.  et  al$.,  2  Call  415.  it  was  held 
that  since  the  commissioner  had  indulged  the  appel- 
lants from  1792  to  1797,  and  during  that  time  they  bad 
taken  no  steps  to  secure  the  depositions  of  tbe  absent 
witness  who  was  a  seafaring  man,  though  they  bad 
ample  opportunity  by  bis  return  from  time  to  time, 
the  continuance  was  properly  denied. 

In  Fire  Association  v.  Hogwood,  82  Va.  842,  the 
absence  of  a  material  witness  who  was  in  tbe  employ 
of  the  company  and  was  a  nonresident  of  tbe  state 
and  therefore  not  subject  to  tbe  process  of  the  state 
court,  was  beld  to  be  no  ground  for  continuances: 
especially  as  the  court  bad  continued  the  case  a  suffi- 
cient time  to  allow  the  plaintiff  in  error  to  procure 
his  attendance. 

The  absence  of  a  material  nonresident  witness 
who  is  in  tbe  service  of  defendant.  Is  no  ground  for 


a  continuance  wben  the  suit  has  been  pending  for  i 
considerable  time  and  no  effort  has  been  maie  t» 
obtain  bis  deposition,  defendant  relying  merely  os 
the  promise  of  tbe  witness  to  attend.  B.  Jk  Oi  S. Ctn 
V.  Wightman's  Adm'r,  29  Gratt-  4ai-«7. 

6.  Motion  Should  State  Nuno  of  WitaoM.— la  Bert 
V.  Com.,  5  Leigh  716,  it  was  held  tbat,  thoogk  tte 
affidavit  stated  tbe  witnesses  were  material  ▼« 
since  it  did  not  state  their  names  or  shour  any  eflorttd 
procure  attendance  or  that  he  would  be  able  to  ;r»- 
cure  their  attendance,  they  beins  nonFesideat&.  i: 
was  no  error  to  refuse  a  continuance. 

In  Buster  v.  Holland.  27  W.  Va.  510.  935^  it  was  beJ 
proper  to  refuse  a  continuance  since  no  dae  difi- 
gence  bad  been  shown  and  the  names  of  the  ahsesi 
witnesses  were  not  stated. 

B.  Amendments.— In  Anderson  v.  Kanawha  Coal 
Co.,  12  W.  Va.  526,  in  construing  Code  W.  Va^  cb.  '3. 
S  12,  p.  601,  it  was  held  the  provision  that.  If  ndl 
amendment  be  made  after  appearance  of  ckc  4e> 
fendant,  the  court  may  impose  snch  terms  upon  the 
plaintiff  as  to  a  continuance  of  the  cause  as  it  mar 
deem  Just."  did  not  give  the  defendant  a  contifiB- 
ance  as  a  matter  of  right,  but  still  left  ft  to  tte 
discretion  of  tbe  court,  and  since  in  this  case  it  wai 
obvious  that  the  amendment  operated  no  rarvrlse 
to  tbe  defendant,  a  continuance  was  icopertr 
denied. 

In  Harvey  v.  Parkersburg  Ins.  Cou.  S7  W.  Va.  at  U 
S.  E.  Rep.  580,  it  was  held  since  the  ameadBcit 
allowed  in  that  case  operated  as  no  surprise,  tlte 
defendant  was  not  injured  by  a  ref osal  to  caatinK 
tbe  cause,  and  a  continuance  was  property  refrael 

In  Atlantic  A,  Danville  R.  Co.  v.  Peake.  8?ya.  r& 
12  S.  E.  Rep.  848,  It  was  held  that  the  amendracatcf 
return  on  summons,  though  before  snch  amcadaicai 
there  was  nothing  to  show  a  valid  service  of  tbe 
writ,  was  no  ground  for  a  continuance,  espedaDr  ia 
view  of  tbe  fact  tbat  the  case,  by  consent,  had  been 
previously  set  for  trial  on  the  same  day  on  wtidi 
the  order  permitting  the  amendment  was  made. 

In  Danville  &  Western  R.  Co.  v.  Brown.  90  Va  nn  9 
S.  E.  Rep.  278,  it  was  held  no  error  to  refuse  a  ooada* 
nance  when  the  sole  ground  that  the  coort  kai 
allowed  defendant  to  make  an  amendment  w!ii& 
was  wholly  immaterial  and  unnecessary. 

C.  Prejudice  Not  a  Oronod  for  Caotlaaancr- b 
Smith  V.  Com.,  2  Va.  Cas.  6.  it  was  decided  that  a 
motion  for  continuance  on  the  sole  ground  of  pre:> 
dice  against  the  prisoner,  was  piroperly 
Tbere  did  not  appear  any  proof  of  nndne 
used  to  prejudice  the  public  mind. 

In  Joyce  v.  Com.,  78  Va.  287,  it  was  held  that  thoocft 
a  motion  for  continuance  could  be  made  befiore 
arraignment,  yet  affidavit  of  general  prejudice  « 
not  sufficient  ground  to  sustain  snch  motioia. 

D.  When  the  Object  of  tbe  notion  b  Dday,  a  CsaOs- 
nance  Is  Refused.— Though  the  affidavit  state  tkit 
the  witness  is  material  and  tbat  due  dllicence  bu 
been  used  to  obtain  bis  continuance,  3Vt  if  It  appeir 
on  examination  that  tbe  continuance  was  moved  for. 
not  that  be  might  have  the  benefit  of  the  evMce£C 
of  an  absent  witness,  but  merely  to  delay  the  triil 
the  motion  should  be  denied.  Mendum  t.  Coia- 1 
Rand.  704-716. 

In  Wormeley  v.  Com..  10  Oratt.  658.  it  appeared 
that  tbe  absent  witness  alleged  to  be  material  w 
tbe  plaintiff's  daughter  and  absent  with  his  cott- 
nivance,  and  the  motion  for  a  continuance  «a> 
accordingly  beld  to  have  been  properly  refsMiL 
Wormeley  V.  Com.,  10  Gratt.  668-662;  Com.  v.  Wc 
ley,  8  Gratt  712. 
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In  Harman  v.  Howe,  27  Gratt.  ($76-686,  cltlnir  Hewitt 
V.  Com.,  17  Gratt  627,  it  was  said:  "Where  the  cir- 
cnmstances  satisfy  the  court  that  the  real  purpose 
in  moYinff  for  a  continuance  is  to  delay  or  evade  a 
trial,  and  not  to  prepare  for  it,  then  though  the  wit- 
nesses have  been  summoned,  and  the  party  has 
sworn  to  their  materiality,  and  that  he  cannot 
safely  go  to  trial  withoat  them,  the  continuance 
shonld  be  refused."  Marmet  Co.  v.  Archibald.  87  W. 
Va.T78,  17  S.  E.  Rep.  301:  Riddle  v.  McGinnls.  22  W. 
Va.  fM;  Buster  v.  Holland.  27  W.  Va.  510-686.  Sec 
Earley  v.  Com.,  86  Va.  921-6,  11  S.  £.  Rep.  706. 

In  DiUard's  Adm'r  v.  Dillard  «t  a^.',  77  Va.  820^25.  21 
S.  £.  Rep.  660,  it  was  said:  "At  that  time  he,  the 
appellant,  was  represented  by  counsel,  and  it  does 
not  appear  that  his  rights  were  prejudiced  on  account 
of  his  absence,  or,  that  if  a  continuance  had  been 
granted,  he  would  have  been  able  to  attend  before 
the  commissioner  within  a  reasonable  time  there- 
after. The  motion  appears  to  have  been  prompted 
rather  by  a  desire  for  unreasonable  delay  than  for 
any  other  purpose,  and  was  rinrhtly  overruled." 

I.  No  PreMimptioa  That  Delay  Is  the  Object— When 

there  is  no  lack  of  dilifirence  on  the  part  of  accused 
and  the  motion  does  not  appear  to  be  for  the  purpose 
of  evadinir  or  unnecessarily  delaying  the  trial,  the 
court  should  give  the  prisoner  credit  for  honesty  of 
intention  and  continue  the  case  in  his  motion  be- 
cause of  the  absence  of  a  material  witness.  Welsh 
V.  Com.,  00  Va.  818,  18  S.  E.  Rep.  278:  Phillips  v.  Com., 
00  Va.  408, 18  S.  E.  Rep.  841. 

a.  H  Delay  U  the  Object  Court  May  Require  Bvldence 
to  Be  Stated.— After  one  continuance  has  been 
granted,  and  when  there  are  many  witnesses  so  that 
every  probability  is  ag'alnst  a  future  attendance  of 
many  of  said  witnesses,  the  court  may  require  the 
affidavit  of  the  witness,  on  account  of  whose  absence 
the  motion  was  made,  to  be  produced,  that  the  court 
might  judge  of  the  materiality  of  the  witness.  Men- 
dum  V.  Com.,  6  Rand.  704. 

In  Rosset  v.  Greer  etai.,3  W.  Va.  1,  it  was  held  no 
error,  in  a  chancery  case,  to  refuse  a  continuance 
when  the  affidavit  did  not  show  that  the  newly  dis- 
covered evidence  which  furnished  the  ground  of  the 
motion  could  not  have  been  discovered  before  by  due 
diligence  and  also  because  it  did  not  disclose  the 
nature  of  the  evidence  so  that  it  might  be  seen 
whether  it  was  material  or  not. 

In  Harris  v.  Harris,  2  Leigh  684,  it* was  held  that  if 
the  jndge  believes  the  party  moving  for  a  continu- 
ance on  the  ground  of  absence  of  a  material  witness 
is  mistaken  as  to  the  materiality  of  the  evidence  he 
expects  to  prove  by  such  witness,  or  that  the  motion 
was  made  to  delay  the  trial,  he  may  require  the 
party  making  the  motion  to  state  what  he  expects  to 
prove  by  such  witness. 

The  fact  that  the  absent  witness,  if  material,  who 
has  been  duly  summoned  to  appear  at  the  trial,  is  a 
party  plaintiff  or  defendant  in  the  suit,  cannot  prej- 
udicially affect  the  motion  for  continuance,  unless 
the  court  has  good  grounds  to  doubt  the  fairness  of 
the  motives  of  the  party  moving  for  the  continuance, 
and  to  suspect  that  the  object  of  the  motion  is  mere 
delay.  And  in  such  event,  the  court  may  enquire 
further  into  the  materiality  of  the  witness,  require 
the  party  to  state  what  he  expects  to  prove  by  the 
absent  witness,  and  even  send  an  officer  with  a  rule, 
or  an  attachment,  if  a  rule  has  been  previously 
served,  for  the  absent  witness,  whether  he  be  a  party, 
who  has  been  summoned  as  a  witness,  or  any  other 
witness    Carter  v.  Wharton,  82  Va.  267. 


B.  Continuance  of  notion  to  Dlseolye  an  Injunction. 

a.  When  Continuance  Denied.— In  Radford's  Ex'ors 
V.  Innes*s  Ex*x,  1  H.  &  M.  8,  it  is  said :  "The  reasons 
assigned  for  a  continuance  are  not  sufficient  to  in- 
duce the  court  to  depart  from  the  general  rule;  and 
that  is,  never  to  continue  a  motion  for  the  dissolution 
of  an  injunction,  unless  from  some  very  great  neces- 
sity, because  the  court  is  always  open  to  grant,  and. 
of  course,  to  reinstate  an  injunction,  whenever  It 
shall  appear  proper  to  do  so,  and  because  too  the 
plaintiff  should  always  be  ready  to  prove  his  bill." 

In  Johnson  v.  White's  Ex'ors,  1  H.  &  M.  201,  it  was 
held  that  no  continuance  will  be  granted  because  of 
exceptions  to  a  commissioner's  report  unless  they 
be  filed  as  required  by  a  rule  of  court  and  good 
cause  shown;  but  they  will  be  received  at  any  time 
provided  they  do  not  delay  the  hearing  of  the  cause. 

In  Tiffany  v.  Kent  9tal9.,2  Gratt  281-86,  on  a  motion 
to  dissolve  an  Injunction  against  a  sale  of  real  es- 
tate, it  appearin«r  that  the  bill  without  amendment 
did  not  disclose  a  ground  for  injunction,  a  motion 
for  continuance  was  held  properly  refused. 

In  B.  &  O.  R.  R.  Co.  V.  City  of  Wheeling,  18  Gratt. 
40,  60,  77,  a  motion  to* dissolve  an  injunction  was  con- 
tinued because  a  foreign  corporation  had  not  filed 
an  answer,  because  the  exceptions  taken  to  appel- 
lant's answer  were  still  pending,  and  because  the 
appellant's  answer  was  not  verified  by  affidavit  It 
was  held  error  to  continue  the  motion  because 
sufficient  grounds  had  not  be  stated  and  because  the 
bill  of  injunction  had  been  improvidently  granted. 

In  Indies  v.  Straus,  01  Va.  200-224, 21  S.  E.  Rep.  40O,  it 
was  said:  "When  a  motion  is  made  to  dissolve  an 
injunction,  the  court  of  chancery  never  continues  it 
unless  from  some  great  necessity,  because  the  court 
is  always  open  to  grant,  and  of  course  to  reinstate 
an  injunction  wherever  it  shall  appear  proper  to  do 
so."  And  "where  a  motion  to  dissolve  is  heard  upon 
the  bill,  answer,  and  depositions  used  as  affidavits, 
and  the  evidence  does  not  show  probable  cause  from 
which  it  may  reasonably  be  inferred  that  plain- 
tiff will  be  able  to  make  out  his  case  upon  final  hear- 
ing, the  injunction  will  be  dissolved."  No  such 
probable  cause  was  shown  in  this  case  and  the 
motion  for  continuance  was  held  properly  refused. 

In  Taylor  v.  Com.,  20  Gratt  780,  on  an  indictment 
for  obstructintr  the  street  it  was  held,  the  fact  that 
an  injunction  suit  was  pending  in  the  same  court 
was  no  ground  for  continuing  the  prosecution  under 
the  indictment  especially  as  the  questions  to  be 
decided  in  the  injunction  suit  must  be  decided  in 
the  trial  under  the  indictment 

b.  When  Continuance  Allowed.>-ln  Nelson's  Adm'r 
V.  Armstrong,  6  Gratt  864,  on  a  motion  to  dissolve  an 
injunction  which  had  been  granted  against  a  judg- 
ment on  drafts  alleged  to  be  for  a  gamin«r  considera- 
tion, since  the  evidence  did  not  disclose  what  the 
consideration  of  the  debt  was,  and  whether  the 
debtor  had  not  fraudulently  induced  the  creditor  to 
purchase,  the  injunction  should  have  been  continued 
until  these  questions  were  tried  by  a  jury.  See  also, 
Beale  v.  Dlgges  et  alt.,  6  Gratt  682-801. 

In  Jenkins  &  Cutchin  v.  Waller  &  Jordan,  80  Va. 
668,  it  is  held  that,  it  rests  in  the  sound  discretion 
of  tbe  court  to  dissolve  an  interlocutory  injunction 
upon  the  coming  in  of  the  answer  denying  the 
equities  of  the  bill,  or  to  continue  it  to  a  final  hear- 
ing on  the  merits:  especially  Is  this  true  were  fiaud 
is  the  gravamen  of  the  bill,  or  where  it  is  apparent 
to  the  court  that  a  dissolution  of  the  injunction 
would  result  in  greater  Injury  and  hardship  than 
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its  continuance  to  the   bearinsr.    The  continuance 
was  held  properly  granted. 

As  a  general  rule  when  a  motion  to  dissolve  an 
injunction  comes  on  to  be  heard  upon  the  bill  and 
answer  and  the  answer  denies  all  the  equity  of  the 
bill*  the  in  j  unction  is  dissolved :  but  when  the  injunc- 
tion is  against  the  sale  of  personal  property  alleged 
to  be  fraudulent,  since  the  retention  of  the  property 
by  the  vendor  after  an  absolute  sale  is  prima  faeie 
fraudulent  and  the  burden  of  proof  is  on  the  vendee 
to  show  the  sale  fair  and  bona  fide  it  is  proper  to  con- 
tinue the  motion  and  to  refuse  to  dissolve  the  injunc- 
tion where  only  one  of  the  several  vendees  answers 
the  bill.  Richardson,  J.,  dissenting.  Kahn  v.  Kem- 
ffood,80Va.  342-846. 

On  motion  to  dissolve  an  injunction  granted 
against  the  sale  of  land  because  of  defective  notice 
of  sale  and  because  the  deed  of  trust  was  alleged  to 
be  tainted  with  usury,  it  appeared  that  there  was  no 
usury  in  the  transaction.  It  was  held  error  to  refuse 
a  continuance  to  allow  complainant  to  obtain  evi- 
dence of  the  defective  sale,  which  evidence  he  could 
not  have  obtained  before  by  use  of  due  diligence. 
Vaught  V.  Rider.  Trustee,  88  Va.  660,  S  S.  E.  Rep.  293. 

Refusal  to  continue  in  the  examining  court  is  no 
ground  for  motion  in  arrest  of  judgment  in  the  cir- 
cuit court,  for  it  suggests  matter  making  no  part  of 
the  record.  If  such  error  can  be  taken  advantage 
of  in  the  circuit  court  it  is  only  by  a  motion  to 
quash  or  a  plea  in  abatement.  Morris  v.  Com.,  0 
Leigh  686. 

See.  as  to  Continuances,  Va.  Code  1887,  ||  8124. 8884. 
8806,  8812,  4018,  and  4047. 


600       *Brown,  Adm'r  &c.  v.  Dickenson. 

June  Term,  1876.  Wytheville. 

Bonds— Joint  ObiigoM— Assignments  by  Bacli.— Three 
bonds  are  executed  to  A  and  G,  and  are  left  in  the 
possession  of  Q.  A  sold  the  bonds  to  £;  but  they 
being  in  the  possession  of  Q,  were  not  delivered  to 
E.  O  sold  and  delivered  the  bonds  to  D.  In  a  suit 
by  £  against  D  to  recover  the  bonds,  the  deposi- 
tion of  A  was  taken  to  prove  that  O  owed  him,  and 
had  agreed  that  he  should  have  the  bonds:  but  at 
the  time  of  taking  the  deposition  of  A,  O  was  dead. 
HEiiD: 

I.  Some— Same— 5nme— Notice.— The  bonds  having 
been  executed  to  A  and  O,  their  joint  interest 
appeared  upon  the  face  of  the  bonds;  and  the 
possession  of  them  by  Q  could  not  mislead  a 
purchaser  from  him. 

X  Snme— Same— Same— RIglits  of  Obligees.— Though 
each  might  sell  his  own  interest,  neither  could 
dispose  of  the  interest  of  the  other  without  his 
consent. 

3.  5ame  — Same  — Same— Rights     of    Assignees.— 

Though  the  bonds  were  sold  byG  and  assigned  to 
D.  D  only  acquired  the  interest  of  G  in  the  bonds; 
and  E  is  entitled  to  the  interest  of  A  in  them. 

4.  Same— Same— Same— Liability  of  Assignors— Bvi- 
dence.— A  is  liable  to  E,  on  his  sale  of  the  bonds 
to  E.  if  he  does  not  recover  them;  and  as  G  is 
dead,  A  is  not  a  competent  witness,  either  at 
common  law  or  under  the  statute,  to  prove  that 
G  had  agreed  with  him  that  the  bonds  should 
belong  to  A,  though  A  is  not  a  party  in  the  suit. 

The  case  is   sufficiently  stated  by  Judg-e 
Staples  in  his  opinion.  , 


Kent,  for  the  appellant. 

Crockett  and  Richardson,  for  the  appdke. 

Staples,   J.,  delivered  the  opiaioo  of  the 
court. 

601  *This  is  an  appeal  from  a  decree  cf 
the  circuit    court  of  Grayson  ooostj. 

in  a  cause  wherein  the  administrator  of  Bi 
Davis  was  plaintiff,  and  John  Dickenaoa 
and  others  were  defendants.  The  record 
shows  the  following  state  of  facts:  Alexan- 
der S.  Matthews  and  Granville  H.  BCattbevt. 
being-  the  joint  owners  of  a  tract  of  land 
lying  in  Grayson  county,  ezecnted  a  deed 
of  trust  thereon  in  the  year  1858.  A  sale 
was  afterwards  made  by  the  tmstee:  aad 
the  land  having  sold  for  more  than  was 
sufficient  to  satisfy  the  debts  secored  bj 
the  deed,  the  purchaser  executed  his  tliree 
bonds  for  the  surplus  of  the  purchase  mooej. 
to  the  said  Alexander  S.  Matthews  and 
Granville  H.  Matthews,  jointly. 

These  bonds,  it  seems,  were  handed  over 
by  the  trustee  to  Granville  H.  Matthews, 
who  then  lived  in  Grayson  county;  A.  & 
Matthews  being  at  that  time  a  resident  ol 
Wythe  county.  Shortly  thereafter  Granville 
H.  Matthews  assigned  and  delivered  the 
bonds  to  the  defendant  Dickenson,  for  a 
valuable  consideration,  paid  in  money  aad 
in  bonds  and  notes  upon  third  perMos. 
Before  this  assignment  to  Dickenson,  how- 
ever, A.  S.  Matthews  had  sold  the  bonds  to 
Kli  Davis.  Being  then  in  the  possession  <tf 
G.  H.  Matthews,  they  were  of  course  not 
delivered  to  Davis.  The  controversy  here 
is  between  Davis'  administrator  and  Dick- 
enson: each  claiming*  title  to  the  wh<^ 
amount  of  the  bonds  under  the  respective 
assignments  aforesaid.  The  question  before 
us  is  as  to  the  nature  and  extent  of  the  in- 
terest acquired  under  these  assi^meots. 
The  learned  judge  of  the  circuit  coort  was 
of  opinion  that  if  the  deposition  of  A.  S. 
Matthews  is  read,  the  implied  authority  ia 
such  case  of  each  to  act  for  the  other,  it 
strengthened  by  the  repeated  acts  of  G.  H. 
Matthews    in    respect    to    the  several 

602  transaction    which  *gave    rise  to  tlK 
t>onds    in    controversy,     ivhich    wen 

approved  by  A.  S.  Matthews,  and  also  Xfj 
the  fact  of  G.  H.  Matthews  continuing  in 
possession  of  the  t>onds.  What  were  these 
repeated  acts  of  G.  H.  Matthews  appn»«d 
by  A.  S.  Matthews  does  not  appear.  A 
careful  examination  of  the  record  wboD; 
fails  to  disclose  them.  It  is  not  proved  that 
A.  8.  Matthews  knew  at  the  time  of  the 
execution  of  the  bonds  or  of  their  deliTcrr 
to  G.  H.  Matthews.  When  he  acquired  this 
knowledge  does  not  appear.  If  his  depositioa 
is  competent  evidence  it  would  seem  that 
the  sale  and  assig'nment  to  Davis  were  made 
with  the  consent  of  G.  H.  Matthews,  who 
promised  to  surrender  the  bonds  to  Davis^ 
but  in  violation  of  that  promise  transferred 
them  to  Dickenson. 

But  if  the  bonds  were  put  in  the  posses- 
sion  of  G.  H.  Matthews  with  the  consent  of 
A.  S.  Matthews,  that  of  itself  wonld  scaroeiT 
be  sufficient  to  divest  his   interest  even  ia 
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favor  of  a  bona  fide  purchaser.  They  must 
necessarily  have  remained  in  the  possession 
of  one  or  the  other  of  the  oblig^ees;  they 
could  not  be  held  by  both.  It  is  impossible 
that  a  purchaser  could  be  misled,  because 
the  joint  ownership,  the  joint  interest,  ap- 
peared on  the  face  of  the  instruments  for 
which  he  was  neg^otiating^.  In  the  case  of 
a  joint  tenancy  of  personal  property,  the 
parties  have  equal  rights  as  between  them- 
seles  during  the  joint  ownership.  If  one  of 
them  sells  his  interest,  the  purchaser  be- 
comes tenant  in  common  with  the  other. 
But  neither  has  any  authority  by  virtue  of 
that  relation  to  dispose  of  the  common 
property,  unless  indeed  there  be  something 
in  the  nature  of  the  commodity  creating  a 
presumption  of  a  complete  power  of  sale, 
as«  for  example,  is  sometimes  the  case  of 
an  article  manufactured  expressly  for  sale. 
These  principles  apply  as  well  to 
693    things  in  action  as  *in  possession,  to 

bonds  and  other  evidences  of  debt,  as 
well  as  to  chattels.  Bills  of  exchange  and 
promissory  notes,  payable  to  two  or  more, 
are  subject  to  a  like  rule,  and  cannot  be 
transferred  by  any  less  number  than  the 
whole.  In  Story  on  Bills,  sec.  197,  it  is 
said:  If  a  note  is  made  payable  to  several 
persons,  not  partners,  there  the  transfer  can 
only  be  by  a  joint  indorsement  of  all  of  them. 
See  also  Freeman  on  Co-tenancy  and  Parti- 
tion, sec.  183,  194-5.  If  this  be  the  rule 
with  respect  to  negotiable  paper,  the  legal 
title  to  which  passes  by  mere  indorsement 
and  delivery,  with  how  much  greater  show 
of  reason  does  the  principle  appl3'  to  ordi- 
nary obligations  not  negotiable? 

The  law  merchant  encourages  the  free 
circulation  of  negotiable  instruments,  unaf- 
fected by  secret  liens  and  equities.  The 
common  law,  on  the  other  hand,  never  rec- 
og'nized  the  assignment  of  choses  in  action. 
Our  statute,  it  is  true,  now  authorizes  the 
assignee  of  a  bond  or  note,  for  the  payment 
of  money,  to  bring  suit  in  his  own  name ; 
but  the  legal  title  still  remains  in  the  as- 
signor, the  assignee  acquiring  a  mere  equity 
standing  in  the  shoes  of  the  assignor,  en- 
titled to  all  his  rights,  remedies  and  secur- 
ities, and,  as  a  general  rule,  subject  to  all 
his  duties  and  obligations.  When,  therefore, 
one  of  two  obligees  undertakes  to  transfer 
the  bond,  the  extent  of  the  transfer  will 
depend  upon  the  nature  of  his  interest. 
Such  interest,  whatever  it  is,  passes  to  the 
assignee;  but  nothing  beyond  that  as 
against  his  co-obligee,  unless,  indeed,  there 
be  some  other  element  in  the  transaction  in 
the  nature  of  fraud,  agency,  or  other  circum- 
stance, modifying  the  rights  of  the  parties.' 
The  cases  cited  by  the  learned  counsel  for 
the    appellee   are  cases   of  assignments  or 

pledges  made  by  one  of  several  copart- 
604-    ners.  The  doctrine  is  well  settled  *that 

each  partner  occupies  the  position 
both  of  principal  and  agent.  Each  has  the 
complete  jus  disponendi  of  the  whole  part- 
nership interests,  and  is  considered  to  be 
the  authorized  agent  of  the  firm  during  the 
existence  of  the  partnership.  This  distinc- 
tion between  partners,  and  mere  part  owners 


of  goods  and  chattels,  in  respect  to  the 
power  of  disposing  of  the  entire  interest,  is 
recognized  by  all  the  authorities,  and  con- 
troverted by  none  I  have  seen.  See  Story 
on  Partnerships,  sec.  89;  Reid  v.  Hollings- 
head,  10  Eng.  Com.  L.  R.  439;  2  Matthew's 
Digest — Partnerships. 

Tried  by  these  principles,  the  sale  and 
assignment  made  by  A.  8.  Matthews  to  £li 
Davis  carried  with  it  his  interest  in  the 
bonds,  which  was  one  moiety  of  the  pur- 
chase money,  and  the  assignment  by  G.  H. 
Matthews  to  the  defendant  Dickenson  oper- 
ated as  a  transfer  of  the  other  moiety  to 
the  latter. 

It  is  however  claimed  by  the  administra- 
tor of  Davis  that  the  bonds  belonged  solely 
to  A.  S.  Matthews;  that  the  latter  having 
paid  the  whole  amount  of  the  purchase 
money  for  the  land  upon  which  the  trust 
deed  was  given  and  on  which  these  bonds 
originated,  he  has  an  equitable  claim  to  the 
whole,  as  well  against  G.  H.  Matthews  as 
against  his  assignee.  The  only  evidence 
in  support  of  this  claim  is  the  deposition 
of  A.  S.  Matthews  himself.  At  the  time 
this  deposition  was  taken,  G.  H.  Matthews 
was  dead ;  the  only  person  who  could  throw 
any  light  upon  the  transaction.  The  ques- 
tion is  therefore  presented  as  to  the  compe- 
tency of  A.  S.  Matthews  to  testify  as  to  the 
matters  to  which  his  deposition  relates.  He 
is  certainly  incompetent  according  to  the 
rules  of  the  common  law.  The  effect  of  his 
evidence,  if  it  is  to  be  believed,  is  to  vest 
in  Davis'  estate  a  valid  title  to  the  whole 
amount  of  the  bonds.  If  the  estate  of 
606  Davis  fails  to  recover  *the  whole,  it 
will  have  recourse  direct  and  immedi- 
ate upon  A.  8.  Matthews.  The  latter  is 
therefore  directly  interested  in  the  result  of 
this  suit.  Is  he  rendered  competent  by  the 
statute?  It  is  very  true  he  is  not  a  party  to 
the  contract  between  Dickenson  and  G.  H. 
Matthews.  But  if  Davis'  estate  succeeds, 
A.  8.  Matthews  in  effect  establishes,  as 
against  G.  H.  Matthews,  his  claim  to  the 
subject  matter  of  controversy.  While  the 
contest  is  nominally  between  the  contending 
assignees,  it  involves  directly  the  respective 
obligations  and  pretensions  of  the  two  as- 
signors. They  are  the  parties  to  the  origi- 
nal transaction,  and  one  of  these  being 
dead,  both  the  spirit  and  the  letter  of  the 
statute  exclude  the  other  as  a  witness. 

The  deposition  of  A.  S.  Matthews  being 
out  of  the  case,  there  is  no  evidence  in  sup- 
port of  the  claim  asserted  by  Davis'  estate 
to  the  whole  amount  of  the  bonds  under  the 
assignment  of  A.  S.  Matthews. 

It  is  therefore  unnecessary  to  consider  a 
question  somewhat  discussed  by  the  counsel 
here,  and  that  is,  whether  Alexander  S. 
Matthews  having  remitted  his  co-obligee, 
G.  H.  Matthews,  to  retain  possession  of  the 
bonds,  he  or  his  assignee  will  be  permitted 
to  assert  an  equitable  right  to  the  whole 
amount  due  as  against  Dickenson,  an  inno- 
cent purchaser.  No  such  question  is  before 
us,  because  the  record  contains  no  proof  of 
the  claim  to  the  whole.  Our  decision  must 
be  upon  the  case  appearing  upon  the  face 
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of  the  bonds,  and  the  facts  conceded  on 
both  sides.  Upon  these,  as  already  stated, 
the  parties  are  each  entitled  to  one  moiety 
of  the  bonds  as  would  their  assif^nors  if 
suing.  The  decree  of  the  circuit  court  must 
therefore  be  reversed,  and  a  decree  entered 
in  conformity  with  the  views  herein  ex- 
pressed. 

606  *The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  decree  is  erroneous.  It  is 
therefore  decreed  and  ordered  that  the  same 
be  reversed  and  annulled,  and  that  the  ap- 
pellee, John  Dickenson,  pay  to  the  appellant 
his  costs  by  him  about  the  prosecution  of 
his  appeal  here  expended.  And  this  court 
proceeding  to  render  such  decree  in  the 
premises  as  the  said  circuit  court  ought  to 
have  rendered,  is  of  opinion,  for  the  reasons 
aforesaid,  that  as  to  one-half  of  the  three 
bonds  in  the  proceed ins^s  mentioned,  exe- 
cuted by  Wright  Wingate  and  Emanuel  I^ong 
to  Alexander  S.  Matthews  and  Granville  H. 
Matthews,  each  for  the  sum  of  two  hundred 
and  sixty-six  dollars  and  sixty-six  and  two 
thirds  cents,  with  interest  thereon  from  the 
23rd  day  of  August  1858,  the  assignment 
of  said  bonds  in  the  proceedings  mentioned 
made  by  Granville  H.  Matthews  to  John 
Dickenson  was  without  effect  to  pass  any 
title  to  the  said  John  Dickenson;  but  that 
the  title  to  the  said  half  passed  by  the  as- 
signment of  said  tx)nds  in  the  proceedings 
mentioned  made  by  Alexander  S.  Matthews 
to  Kli  Davis,  appellant's  intestate,  whilst, 
so  far  as  duly  appears,  the  title  to  the  other 
half  of  said  three  bonds  did  pass  by  the 
assignment  first  mentioned  to  John  Dicken- 
son. It  is,  therefore,  decreed  and  ordered 
that  the  injunction  originally  awarded  in 
this  cause  be  perpetuated,  and  that  said 
John  Dickenson  credit  to  said  Wingate  A 
L/ong  on  the  two  bonds  not  yet  sued  on  so 
much  as  together  with  the  amount  of  the 
judgment  enjoined  as  aforesaid  will  equal 
one-half  of  the  money  due  by  said  three 
bonds,  and,  as  to  the  amount  so  directed  to 
be  credited,    be   perpetually   enjoined 

607  ''from  collecting  said  tx)nd8,  and  that 
the  said   John   Dickenson   pay   to  the 

appellant,  Rufus  Brown,  administrator  of 
Eli  Davis,  deceased,  the  costs  by  him  ex- 
pended, and  by  his  said  intestate  expended, 
about  the  prosecution  of  this  cause  in  said 
circuit  court,  &c. 

Decree  reversed. 


608        *Maury  v.   Chesapeake  &   Ohio   R. 

R.  Co. 

September  Term,  1876.  Staunton. 

Contracts  lor  Services.  -A  railroad  company,  for  the 
purpose  of  eztendlncr  their  road,  determine  to  issue 
their  bonds  for  $10,000,000,  to  be  secured  by  a  deed 
on  all  their  property  to  three  trustees,  one  to  reside 
in  Virflrinia  and  two  in  New  York,  and  they  agree 
to  pay  to  the  trustees  each  16.000.  M  is  selected  in 
Vlrjrinia,  informed  of  the  terms,  and  consents  to 


a^t.    The  company  determine  to  issue  beads  iv 
$15,000,000.  and  to  have  a  fourth  trustee,  and  pa?  a 
the  four  the  $15,000.    The  deed  is  prepared,  aad  it  k 
executed  by  the  trustees.  M  baTin^  been  infonsed 
of  the  reduction  of  the  compensatioii.    Tbe  tra»> 
tees  execute  about  2,000  of  the  bonds,  and  M  pe* 
forms  all  the  service  demanded  of  him.  obiiI  i^ 
company,  without  the  knowledsre  of  H,  maket 
another  deed  to  two  of  the  trustees,  omitxiac  X: 
and  under  this  last  deed  the  company  proceeds  t» 
effect  the  loan  on  this  last  deed.    Hbij[>: 
I.  Same— Breach    by    Boiployer— CMBpcoaattoa.— M 
havinfr  been  appointed  a  trustee  apao  a  speetSc 
compensation,  and  havinir  been  diacbarred  h? 
the  company  without  his  knowledce.  he  b  ca> 
titled  to  have  the  compensation  asTeed  opoa. 
a.  "iamii    "iaiiir     ilrrinlrirrnrfi  nf  Tiiiliijai     Mtm 
inff  executed  the  deed  with  the  knowledge  that  tkc 
compensation  was  to  be  reduced  by  the  pajveai 
to  the  four  what  was  first  agreed  to  be  paid  u 
the  three,  and  havlnff  acted  under  the  deed,  be 
is  entitled  to  recover  from  the  companr  one- 
fourth  of  the  $15,000:  but  not  more. 

Prior  to  the  year  1868,  the  Vir^rinia  Cet- 
tral  railroad  company  owned  the  raiircBd 
extending  from  Richmond  to  Covin^t^ca  in 
Alleghany  county,  except  about  aixteea 
miles  extending  from  the  eastern  to  westen 
base  of  the  Blue  Rid^e  mountains,  whick 
had  been  constructed  and  was  owned  bj  tke 

state  of  Virginia.  Of  this  compuiT 
600    Colonel   Edmund    Fontaine  *was  tbt 

president.  Before  the  late  war  the 
state  of  Virginia  had  commenced  to  oq«- 
struct  a  railroad  from  Covini^ton  to  the 
Ohio  river,  and  for  tliis  purpose  had  coasti- 
tuted  a  corporation  under  the  name  of  tfee 
Covington  &  Ohio  railroad  company.  Ob 
this  work  the  state  had  expended  bettreea 
two  and  three  millions  of  dollars. 

Under  acts  passed  by  the  leinalatores  d 
Virginia  and  West  Virginia,  the  Vindoii 
Central  railroad  company  was  anthorixed  t» 
purchase  the  Blue  Ridge  railroad  and  the 
Covington  &  Ohio  railroad  upon  oertiia 
terms,  among  which  were  that  the  oompaar 
should  raise  a  certain  additional  amoont  ci 
stock,  and  should  complete  the  road  to  ^ 
Ohio  river ;  and  the  company  was  antbonnl 
to  change  its  name  to  that  of  the  Chesapethe 
and  Ohio  railroad  company. 

In  August  1868  the  Central  railroad  om- 
pany  appear  to  have  raised  the  addittooii 
amount  of  stock  required;  and  to  eoaUe 
the  company  to  carry  on  the  work  it  vis 
determined  to  raise  $10,000,000,  to  be  secarri 
by  a  mortgage  on  its  whole  road  and  all  the 
property  of  the  company,  and  a  coatnct 
was  made  with  McGinnis,  Brothers  A 
Smith,  brokers,  of  the  city  of  New  Tcrt, 
who  were  to  be  the  agents  of  the  corapiat 
to  raise  the  money  by  a  sale  of  the  boodi^ 
In  carrying  out  this  agreement  a  mortj^afc 
of  the  property  was  to  be  ezecnted  to  thne 
trustees,  two  in  the  city  of  New  York  to  be 
selected  by  the  said  brokers,  and  one  ii 
Virginia  to  be  selected  by  the  compiay; 
and  though  the  fact  is  not  stated  is  tfec 
agreement,  it  was  proved  to  the  satislactidi 
of  this  court,  that  the  compensation  to  tbeK 
trustees  was  to   be  $5,000  to  each  of  tbes. 
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To  fill  these   ofSces,    Philo  C.  Calhoun  and 
William  Butler  Duncan,  of  New  York,  were 

selected  by  Messrs.  McGinn  is,  Broth- 
700    ers  &  Smith,  and  ♦Matthew  F.  Maury, 

of  Virjfinia,  was  selected  by  Col.  Fon- 
taine, the  president  of  the  company;  and 
Mr.  Maury  was  informed  of  his  selection 
and  of  the  compensation  he  was  to  receive, 
and  he  consent^  to  act. 

Before  the  t>onds  had  been  prepared  under 
this  acrreement,  the  parties  in  New  York 
determined  to  have  four  trustees,  and  the 
name  of  William  Orton  was  suf|^(?ested  in 
addition  to  the  three  before  selected. 

On  the  30th  of  September  1868  the  direct- 
ors of  the  company  adopted  a  resolution 
which,  amonfc*  other  thin^rs,  provided  that 
the  president  and  treasurer  of  the  company 
should  execute  to  four  trustees,  three  of 
whom  should  reside  in  the  city  of  New  York 
and  one  in  Virg-inia  to  be  chosen  by  the 
president,  whose  af^'g're^te  pay  should  be 
$15,000.  that  being  the  sum  expected  to  be  to 
paid  to  three  trustees.  And  by  deed  bearing* 
date  the  1st  of  October  1868,  the  whole  prop- 
erty of  the  company  was  conveyed  to  the 
four  persons  named.  This  deed  was  exe- 
cuted by  the  trustees,  of  whom  M.  F.  Maury 
was  one,  who  acknowledg>ed  it  on  the  24th 
of  Octot>er.  It  appears  that  Mr.  Maury  was 
informed  of  the  resolution  of  the  30th  of 
September  before  he  executed  the  deed ;  but 
the  only  evidence  of  his  acquiescence  in  the 
reduction  of  the  compensation  which  had 
been  before  promised  him.  was  his  execution 
of  the  deed  and  his  acting  under  it.  And 
it  should  be  stated  that  the  deed  provided 
for  all  expenses  attending  the  execution  of 
the  trust  and  a  sale  of  the  property  to  be 
paid  out  of  the  profits  or  proceeds  of  sale. 

The  company,  and  its  agents  in  New 
York;  proceeded  to  have  the  bonds  of  the 
company  prepared  and  put  upon  the  market, 
and  it  appears  that  Mr.  Maury  performed  all 
the  duties  of  a  trustee  which   he  was  called 

upon  to  perform,  and  as  such  he  exe- 
701      cuted    at>out    *two   thousand    of    the 

bonds  which  were  proposed  to  be 
issued  and  secured  by  the  mortgage.  The 
effort  to  sell  the  bonds  seems,  however,  to 
have  failed  to  a  great  extent ;  and  in  Janu- 
ary 1870  the  company  executed  a  deed  by 
which  they  conveyed  all  their  property  to 
William  Butler  Duncan  and  Philo  C.  Cal- 
houn, in  trust  to  secure  a  loan  of  $15,000,000, 
to  be  raised  by  a  sale  of  the  bonds  of  the 
company.  This  deed  is  executed  on  behalf 
of  the  company,  by  C.  P.  Huntington  as 
president,  and  James  A.  Tracy  as  treasurer. 
Mr.  Maury  having  been  omitted  in  this 
last  deed  as  trustee,  the  parties  disagreed 
as  to  the  compensation  which  should  be 
made  him;  the  company  insisting  that  he 
should  only  receive  compensation  for  the 
services  actually  performed  by  him,  and 
that  the  trustee,  Orton,  had  been  content  to 
receive  $1,000,  which  they  were  willing  to 
pay  to  Mr.  Maurv ;  and  Mr.  Maury  insisting 
that  he  had  consented  to  act,  and  had  acted 
under  an  express  agreement  that  he  should 
receive  a  specific  amount ;  and  that  he  had 
rendered  every  service  which   he  was  called 


upon  to  perform,  until  the  company  had,  of 
their  own  motion  and  without  his  knowl- 
edge, executed  the  second  deed,  in  effect 
discharging  him  from  the  trust. 

The  parties  being  thus  at  issue,  Mr. 
Maury  instituted  a  suit  in  equity  in  the 
circuit  court  of  the  county  of  Rockbridge 
against  the  Chesapeake  Sl  Ohio  railroad 
company;  and  upon  the  pleadings  and  evi- 
dence omitting  what  is  irrelevant  to  the 
question,  the  case  was  as  hereintiefm'e 
stated. 

The  cause  came  on  to  be  finally  heard  on 
the  24th  of  April  1872,  when  the  court  held 
that  the  contract  between  the  plaintiff  and 
the  defendant  was  only  partly  performed, 
and  that  the  plaintiff  was  entitled  to  a  fair 
and  reasonable   compensation  for  the 

702  services  rendered,  *and  decreed  to  him 
the  sum   of  $1,000,  with  interest  from 

the  1st  of  October  1868.  And  Mr.  Maury 
thereupon  applied  to  a  judge  of  this  court 
for  an  appeal;  which  was  allowed. 

Governor  Letcher,  Wm.  A.  Maury,  Tucker 
&  Christian,  for  the  appellant. 

Thomas  D.  Ranson  and  H.  T.  Wickham, 
for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  in  August 
1868  it  was  agreed  between  the  Chesapeake 
&  Ohio  railroad  company  and  M.  F.  Maury, 
that  the  latter,  residing  in  Virginia,  should 
be  one  of  the  trustees,  Philo  C.  Calhoun, 
and  William  B.  Duncan,  of  the  city  of  New 
York,  being  the  other  two,  in  a  deed  of 
trust  to  be  executed  by  the  said  company, 
conveying  their  road  and  its  appurtenances 
to  secure  the  payment  of  their  bonds,  which 
they  contemplated  executing  to  the  amount 
of  ten  millions  of  dollars,  payable  at  Rich- 
mond, New  York  or  London,  at  the  option 
of  the  respective  holders  on  the  Ist  day  of 
October  1898,  and  bearing  interest  at  the 
rate  of  seven  per  cent,  per  annum,  free  of 
all  government  tax,  payable  semi-annually, 
either  in  Richmond,  New  York  or  London 
as  aforesaid,  on  the  first  days  of  April  and 
October  in  each  year;  the  object  of  which 
arrangement  was  to  obtain  the  necessary 
funds  to  complete  the  line  of  the  Chesapeake 
8l  Ohio  railroad  from  Covington,  Virginia, 
to  the  Ohio  river,  in  the  state  of  West  Vir- 
ginia, as  well  as  to  straiten  the  line  between 
Richmond  and  Charlottesville,  in  the  state 
of  Virginia ;  and  that  the  said  M.  F.  Maury 
should    receive    as  his  compensation, 

703  for  acting  as  such  trustee,  *the  sum 
of   five     thousand    dollars,     it    being 

agreed  that  each  of  the  other  two  trustees 
aforesaid  should  also  receive  a  like  sum  of 
five  thousand  dollars  for  his  compensation 
for  so  acting,  making  the  aggregate  sum 
of  fifteen  thousand  dollars  to  be  paid  to  the 
three  trustees. 

The  court  is  further  of  opinion,  that  after 
the  said  agreement  was  made,  to  wit:  on 
the  dOth  day  of  September  1868  a  resolution 
was  adopted  by   the   board   of  directors  of 
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the  Chesapeake  &  Ohio  railroad  company, 
that  for  the  purpose  of  obtaining'  the  neces- 
sary funds  aforesaid,  the  president  and 
treasurer  of  the  said  company  be  ''directed 
to  make  and  execute  unto  four  trustees, 
three  of  whom  shall  reside  in  New  York 
city,  and  one  in  Vir^^inia  (whose  ag'/n'^fC^te 
pay  shall  be  fifteen  thousand  dollars,  that 
beingf  the  sum  expected  to  be  paid  to  three 
trustees),  to  be  chosen  by  the  president  of 
the  company,  a  mortgage  to  bear  date  Oc- 
tober 1st,  1868,"  conveying  the  property 
and  franchises  of  the  company  to  secure  the 
payment  of  the  said  bonds;  which  mortira^e 
was  accordingly  afterwards  duly  executed 
by  all  the  parties  and  duly  recorded;  the 
same  having  t>een  executed  by  the  said 
company  by  their  president  and  treasurer, 
and  by  the  said  four  trustees,  to  wit :  P.  C. 
Calhoun,  W.  Butler  Duncan,  William  Orton 
and  M.  F.  Maury.  And  the  said  M.  F. 
Maury,  after  the  execution  of  the  said  mort- 
gage, promptly  proceeded  to  act  as  trustee 
under  the  same,  and  faithfully  to  discharge 
all  his  duties  thereunder,  until  the  further 
performance  of  his  said  duties  was  arrested 
and  prevented,  by  another  deed  of  trust  or 
mortgage  bearing  date  the  15th  day  of  Jan- 
uary 1870,  and  duly  recorded,  which  was 
executed  as  a  substitute  for  the  said  mort- 
gage of  the  1st  of  October  1868.     By  the  said 

deed  of  the  15th  day  of  January  1870, 
704    the'  said  company  ♦conveyed  their  said 

road  and  its  appurtenances  and  fran- 
chises to  two  of  the  said  four  trustees  only, 
to  wit:  William  Butler  Duncan  and  Philo 
C.  Calhoun,  in  trust  to  secure  a  loan  of 
fifteen  millions  of  dollars,  which  the  said 
company  contemplated  negotiating,  for  the 
purpose  of  completing  the  construction  and 
equipment  of  their  road  as  aforesaid. 

The  court  is  further  of  opinion,  that  al- 
though the  said  M.  F.  Maury  might  have 
been  entitled  under  his  first  mentioned 
agreement  with  the  said  company  to  demand 
and  have  of  them  the  sum  of  five  thousand 
dollars,  as  his  stipulated  compensation  for 
acting  as  trustee  as  aforesaid  (though 
whether  he  would  or  not,  is  a  question  not 
necessary  and  not  intended  now  to  be  de- 
cided), yet  having  accepted  and  executed  the 
said  deed  of  the  1st  day  of  October  1868,  he 
thereby,  in  effect,  consented  to  accept  one- 
fourth  of  the  sum  of  fifteen  thousand  dollars, 
to  wit:  three  thousand  seven  hundred  and 
fifty  dollars  in  lieu  and  instead  of  the  said 
sum  of  five  thousand  dollars  as  compensa- 
tion for  acting  as  trustee  aforesaid,  he  hav- 
ing, prior  to  the  execution  of  the  said  deed, 
been  informed  of  the  adoption  by  the  board 
of  the  said  resolution  of  the  30th  day  of 
September  1868,  which  expressly  stated  that 
the  aggregate  compensation  to  be  paid  to 
the  four  trustees  in  the  deed  should  be  fifteen 
thousand  dollars,  instead  of  the  same  sum 
being  paid  to  three  trustees,  as  was  formerly 
expected;  and  he  cannot  therefore  now 
claim  the  said  sum  of  five  thousand  dollars, 
and  cannot  claim  more  than  the  said  sum  of 
three  thousand  seven  hundred  and  fifty  dol- 
lars as  such  compensation. 
The  court  is  further  of  opinion :  that  the 


said  M.  F.  Maury,  or  bis  personal  nfK' 
sentati  ve,  he  being  dead,  is  entitled  to  He 
said  sum  of  three  thousand   seven  and  ittj 

dollars,  with  interest  from  the  —  dqr 
706    of   August  *1870,  the   day  cm  whid 

this  suit  was  commenced,  as  coafat- 
sation  aforesaid ;  and  the  circuit  oooft  and 
in  not  rendering  a  decree  for  that  warn  tat 
interest,  instead  of  for  the  sum  of  ose 
thousand  dollars  with  interest  from  tbe  lA 
day  of  October  1868.  No  objection  «m 
made  to  the  validity  of  the  agreemeot,  aad 
no  ground  appears  for  any  sacb  objectka 
The  occasion  was  a  most  important  ant 
The  purpose  being*  to  borrow  ten  miJUoBi 
of  dollars  for  the  completion  of  a  nilnil 
extending  nearly  throuj^h  the  center  d  tbe 
state,  and  to  obtain  the  loan  upon  the  wtat^ 
ity  of  a  deed  of  trust  on  the  rood  aad  ill 
appurtenances.  The  loan  was  expected  ti 
be  obtained  partly  in  Sng^land  and  putlj 
in  the  United  States.  It  was  aU-impoitut 
therefore,  that  trustees  ahonld  be  iekctet 
for  the  execution  of  the  trust  of  knon 
good  character  in  l)oth  countries.  It  vn 
deemed  advisable  by  the  company  that  ose 
of  the  trustees  should  reside  in  VirinBi^ 
where  and  in  West  Viri^inia,  thenadii 
located ;  and  the  rest  in  the  city  of  Set 
York,  where  it  was  supposed  tiiat  tfee 
money,  or  most  of  it,  mig^ht  k>e  obtained. 
Or  at  least  it  was  no  doubt  supposed,  tkit 
through  the  influence  of  commercial  aei 
residing  in  that  city,  the  money,  or  moA 
of  it,  could  be  obtained,  there  and  dM- 
where,  at  home  and  abroad.  M.  F.  liairx 
was  naturally  selected  by  the  oompaaj  or 
its  ag'ents  as  the  most  suitable  penos  to 
be  selected  as  that  one  of  the  trustees  wko 
was  to  be  a  resident  of  Virg-inia.  And  he 
consented  to  act  as  such  for  the  oooipeB- 
sation  which  was  offered  him,  to  wit:  in 
thousand  dollars;  which  he  afterwaids,  bf 
implication  as  aforesaid,  a^^reed  to  rediee 
to  three  thousand  seven  hundred  aad  iftj 
dollars.  He  did  not  seek  the  office,  bat  wu 
sought  by  those  whose  duty  it  was  to  mk 

the  selection.  Nobody  will  doobt  the 
706    wisdom   of   the  ^selection   under  the 

circumstances.  No  person  wasotfc 
generally  or  more  favorably  known,  at 
home  or  abroad,  than  M.  F.  Maury.  Aid 
there  was  no  person  in  existence  residiiif 
in  Virginia,  if  anywhere  else,  who  w 
likely  to  be  able  to  do  more  than  he  to  fa- 
ther the  object  in  view,  which  was  to  oMaia 
a  loan  of  ten  millions  of  doUars  on  ttc 
security  of  the  road.  His  fitness  for  the 
trust  is  not  denied ;  nor  his  readincaa  at  iH 
times  to  perform  its  duties.  He  eaecsled 
and  acknowledg^ed  the  deed,  and  thcrehr 
assumed  its  obligations.  He  promptlj  ca- 
tered upon  the  duties  of  his  office,  and  oos* 
tinued  to  perform  them,  and  to  do  all  thii 
devolved  upon  him,  or  was  required  of  hia 
in  that  respect,  until  he  was  prevestri 
from  further  action  by  the  company;  a^ 
he  was  superseded  as  trustee  by  the  ded 
of  the  15th  day  of  January  1870,  in  trhkh 
the  said  Duncan  and  Calhoun  were  aloae 
named  as  trustees  as  aforesaid.  This  vai 
done  without   the  consent  of  M.  F.  Main* 
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and  so  far  as  appears  from  the  record, 
'Without  even  informinf;'  him  of  what  was 
intended  or  desired  by  the  company.  They 
had  a  rig-ht  to  reduce  the  number  of  the 
trustees  in  the  deed  if  they  thoug^ht  fit  to 
do  so;  but  they  were  bound  to  pay  the  stip- 
ulated compensation  of  the  one  who  was 
removed  if  he  was  prompt  and  faithful  in 
performing  his  duties,  and  capable  of  doing 
so — as  he  certainly  was.  What  right  had 
the  company  to  discharge  from  the  trust, 
without  the  stipulated  compensation,  the 
trustee  residing  in  Virginia,  any  more  than 
those  residing  in  New  York?  The  trustee 
residing  in  Virginia  might,  if  he  had  been 
consulted  on  the  subject,  have  consented 
to  remit  a  portion  of  the  stipulated  compen- 
sation, and  to  retire  from  the  trust.  But 
he  was  not  consulted  on  the  subject.  He  was 
discharged  from  the  trust,  and  then  it 

707  was  proposed  to  compensate  *him  for 
what  he  had   done  upon  the  rule  of  a 

quantum  meruit. 

And  it  is  argued  that  because  Orton, 
whose  name  was  first  added  to  and  then 
taken  from  the  number  of  the  trustees, 
accepted  one  thousand  dollars  in  satisfac- 
tion of  his  claim  to  compensation,  M.  F. 
filaury  should  therefore  accept  a  like  amount 
in  satisfaction  of  his.  We  cannot  undertake 
in  this  case  to  say  what  were  Orton 's  claims 
to  compensation,  nor  whether  he  was  rea- 
sonable or  not  in  the  settlement  he  made  of 
them,  nor  to  compare  his  claims  with  those 
of  M.  F.  Maury.  They  may  have  been 
very  different  in  merit  and  degree.  We 
have  now  only  to  do  with  those  of  M.  F. 
Maury.  And  the  question  is,  had  the  com- 
pany a  right  by  their  own  ez  parte  act  to 
discharge  themselves  from  liability  to  him 
for  his  stipulated  compensation  as  trustee, 
he  being  entirely  without  fault  in  the  mat- 
ter, and  the  occasion  for  the  agency  of 
trustees  therein  not  having  ceased?  In 
other  words,  had  the  company  a  right,  after 
having  stipulated  with  three  trustees  for  a 
certain  compensation  to  each  for  their  serv- 
ices, to  relieve  themselves  from  liability, 
in  whole  or  in  part,  to  one  of  them,  by  con- 
fining the  residue  of  the  trust  to  the  other 
two,  when  there  was  no  just  cause  of  com- 
plaint against  the  third,  and  he  had  actually 
entered  upon  and  discharged  in  part,  and 
as  far  as  he  could,  the  duties  of  the  trust? 
We  know  of  no  authority  for  any  such  right. 

Beyond  all  question,  the  stipulated  sum 
was  not  to  be  paid  to  the  trustees  for  noth- 
ing, but  as  compensation  for  services;  that 
is,  for  acting  as  trustees.  Had  they  died 
without  acting,  or  had  all  occasion  for  their 
acting  ceased  before  any  such  action,  then 
they  would  have  had  no  claim  to  compen- 
sation ;  or  had  such  death  occurred,  or  such 
occasion  ceased  after  partial  and  be- 

708  fore  ^complete  action  in  the   matter, 
then  there  would    have    been    ground 

for  claiming  an  apportionment  of  the  com- 
pensation. But  here  the  trustee,  M.  F. 
Maury,  did  not  die  without  acting,  or  before 
complete  action,  and  there  was  no  just 
ground  for  an  apportionment,  at  least  with- 
out the  consent  of  M.  F.  Maury,  which  was 
never  given,  nor  indeed  applied  for,  at  least 


until  after  he  was  discharged  from  the  trust 
as  aforesaid. 

The  services  for  which  the  stipulated 
compensation  was  to  be  made  to  the  trus- 
tees were  services  to  be  rendered  in  endeav- 
oring to  negotiate  the  desired  loan  of  ten 
millions  of  dollars,  and  not  services  to  be 
rendered  in  the  event  of  a  necessity  for  a 
sale  of  the  trust  subject  to  satisfy  the  loan 
in  the  event  of  its  being  made,  and  of 
default  being  made  in  the  payment  of  the 
money  and  interest,  or  any  part  thereof. 
Compensation  for  any  services  which  migitt 
t>e  required  of  the  trustees,  in  the  event  of 
any  such  default,  was  provided  by  law,  and 
the  terms  of  the  deed,  and  was  to  consist 
of  a  commission  upon  the  amount  of  any 
sales  which  might  be  made  under  the  deed 
in  case  of  any  such  default.  No  precise 
time  was  named  in  the  agreement  for  the 
payment  of  the  stipulated  compensation. 
It  was  payable  by  implication,  either  at 
the  date  of  the  agreement,  or  in  a  reason- 
able time  thereafter,  or,  at  all  events,  so 
soon  as  the  contemplated  loan  was  obtained, 
or  failed  of  being  obtained  without  any 
default  on  the  part  of  the  trustees.  If  the 
contemplated  loan  was  not  obtained  through 
the  agency  in  part  of  M.  F.  Maury,  the 
failure  so  to  obtain  it  was  not  by  means  of 
any  default  on  his  part.  He  promptly  exe- 
cuted the  deed  of  trust,  entered  upon  his 
duties  as  trustee,  and  performed  them  as 
far  as  he  possibly  could.  Why  then  is  he 
not  entitled  to   the   full  amount  which  was 

stipulated    to   be  paid  to  him?    Upon 
709    what  principle  can  the  just  measure  *of 

his  compensation  be  reduced  to  less 
than  one-third  of  the  stipulated  amount? 
Upon  the  principle  of  a  quantum  meruit? 
He  did  not  contract  to  render  his  services 
upon  that  principle,  but  for  a  certain  sum, 
as  he  had  a  right  to  do;  and  he  has  per- 
formed, and  been  ready,  and  offered  to  per- 
form, his  part  of  the  contract  fully.  He 
did  not  warrant  the  success  of  his  efforts, 
nor  was  his  compensation  to  be  conditional, 
or  in  proportion  to  such  success,  but  it  was 
to  be  an  unconditional  and  certain  sum.  If 
that  sum  exceeds  the  actual  value  of  his 
services  to  his  employer,  or  appears  to  be  a 
high  compensation  for  the  services  actually 
rendered,  or  agreed  to  be  rendered,  still  he 
is  entitled  to  receive  it,  he  being  in  no 
default  in  rendering  them.  His  contract 
being  unobjectionable,  and  he  being  in  no 
default  in  regard  to  it,  he  is  entitled  teethe 
full  benefit  of  it  according  to  its  terms.  It 
cannot  be  said  that  there  was  a  failure  of 
consideration  in  whole  or  in  part.  It  does 
not  appear,  and  is  not  probable,  that  M.  F; 
Maury  engaged,  or  could  have  engaged,  in 
any  other  employment  which  afforded,  or 
would  have  afforded,  him  any  pecuniary 
benefit  by  reason  of  his  not  having  to  com- 
plete the  execution  of  his  duties  as  trustee, 
or,  that  if  he  had  been  permitted  to  com- 
plete the  execution  of  those  duties,  he  would 
thereby  have  been  prevented  from  attend- 
ing to  any  other  business  which  he  would 
have  done  if  he  had  not  been  trustee. 
What  reason  then  can  there  be  for  any 
abatement  or  apportionment  of  the  stipu- 
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lated  compensation?  and  what  rule  can  be  \ 
adopted  for  such  an  apportionment?  Who 
can  value  the  character  of  the  trustee  and 
his  peculiar  qualifications  which  fitted  him 
for  the  office,  and  recommended  him  to  the 
choice  of  the  parties  who  selected  him  for 
that  office?  How  can  we  know  to  what 
extent    his  business  and  his  plans  of 

710  life  have  been  affected  *by  his  ac- 
ceptance of  this  office?  He  was  will- 
ing to  accept  it  for  the  consideration  which 
was  offered  him.  With  what  propriety  can 
it  be  now  said  that  one  thousand  dollars, 
instead  of  the  sum  offered,  more  than  three 
times  that  amount,  would  be  adequate  com- 
pensation for  the  services  enfifa^^ed? 

We  deem  it  unecessary  to  examine  in  de- 
tail the  cases  referred  to  in  the  argument 
of  the  learned  counsel  in  the  case,  as  the 
opinion  we  have  delivered  seems  to  be 
founded  on  well  settled  principles  of  law. 
There  is  nothing  in  conflict  with  it  in  the 
cases  referred  to  in  the  notes  to  Cutter  v. 
Powell,  2  Smith's  Leading  Cases,  6th 
American  edition,  p.  39  marg.,  44  top,  and 
2  Rob.  new  Pr.,  p.  405;  nor  in  any  of  the 
other  cases  referred  to  in  the  argument; 
as  w«  think  will  appear  by  an  examination 
of  those  cases. 

We  therefore  think  that  the  decree  of  the 
circuit  court  is  erroneous,  and  ought  to  be 
reversed,  and  a  decree  rendered  in  conform- 
ity with  the  foregoing  opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
appellant,  M.  F.  Maury,  is  entitled  to  re- 
ceive of  the  appellees,  the  Chesapeake  & 
Ohio  railroad  company,  the  sum  of  three 
thousand,  seven  hundred  and  fifty  dollars 
($3,750.00),  instead  of  the  sum  of  one  thou- 
sand dollars,  as  compensation  for  his  serv- 
ices as  trustee  as  mentioned  in  the  bill; 
and  that  the  circuit  court  erred  in  rendering 
a  decree  for  the  latter  sum  and  inter- 

711  est  *as  therein  mentioned,  instead  of 
for  the   former   sum   with  interest  as 

hereinafter  mentioned.  Therefore,  it  is 
decreed  and  ordered  that  so  much  of  the 
said  decree  of  the  said  circuit  court  as  is 
above  declared  to  be  erroneous,  be  reversed 
and  annulled,  and  the  residue  thereof  af- 
firmed; and  that  the  said  appellant  recover 
of  the  said  appellees  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here.  And  this  court,  proceeding 
to  render  such  decree  as  ought  to  have  been 
rendered  by  the  said  circuit  court,  in  lieu 
of  so  much  of  the  decree  of  said  court  as  is 
reversed  as  aforesaid,  it  is  further  decreed 
and  ordered,  that  the  said  appellant  recover 
of  the  said  appellees,  the  Chesapeake  A 
Ohio  railroad  company,  the  said  sum  of  three 
thousand  seven  hundred  and  fifty  dollars, 
with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum  from  the  first  day  of 
August  1870  (that  being  the  day  of  the 
institution   of   this   suit)    till  paid,  and  his 


costs  by  him  about  his  suit  in  the  said  cir- 
cuit court  expended.  And  leave  is  given  to 
sue  out  execution  therefor ;  and  if  the  said 
execution  shall  prove  unavailing,  theo  the 
court  will  proceed  to  enforce  the  paynxot 
of  the  sum  of  money  and  interest  heraB 
decreed,  under  the  terms  of  the  tmst  deed. 

Which  is  ordered  to  be  certified  tothr 
said  circuit  court  of  Rockbridge  coantj. 

And  at  another  day,  to  wit :  on  the  id  dij 
of  October,  1876 — ^The  conrt  is  of  opinioo 
that  the  lien  of  the  decree  appealed  fnsi 
being  the  decree  of  the  said  court  in  this 
case,  of  the  24th  day  of  April  1872,  ooglit 
to  be  preserved  by  an  affirmance  of  so  msck 
of  the  said  decree  as  may  be  necessary  for 
that  purpose;  and  therefore  it  is  decreed 
and  ordered  that  the  decree  entered  ia  thii 
cause  at  the  present  term  of  the  oonrt, 
to  wit :  on  the  2l8t  day  of  Septenber 

712  1876,    be   amended,  *by    making  tie 
following  addition    thereto,    to  ban 

the  same  force  and  effect  as  if  it  had  bees 
inserted  in  the  said  last  mentioned  decree, 
vis :  It  is  decreed  and  ordered  that  so  nnch 
of  the  said  decree  appealed  from  as  dedarei 
that  it  is  "adjudged,  ordered  and  decraed 
that  the  plaintiff  receive  of  the  saidde* 
f endant,  the  Chesapeake  and  Ohio  railntd 
company,  the  sum  of  one  thousand  doQan. 
with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum  from  the  first  day  of 
October  1868  till  paid,  and  his  costi  abool 
his  suit  in  this  behalf  expended,  and  leave 
is  given  to  sue  out  execution  therefor;  and 
if  the  said  execution  shall  prove  nnavailiof, 
then  the  court  will  proceed  to  enforce  tie 
payment  of  the  sum  herein  decreed  nader 
the  terms  of  the  trust  deed, "  be  and  tbe 
same  is  hereby  affirmed;  and  that  tbe 
amount  of  the  said  decree  so  affirmed,  is- 
cluding  interest  to  the  first  day  of  Angiflt 
1870,  and  costs,  be  credited  as  of  that  daj 
on  the  amount  for  which  the  said  decree  d 
this  court  was  entered,  which  decree  of  thii 
court  is  to  remain  and  continue  in  full  fofte 
for  the  recovery  of  the  said  amonnt«  s&bject 
to  the  said  credit ;  and  leave  is  also  giTCs 
to  sue  out  execution  therefor;  and  if  tbe 
said  execution  shall  prove  unavailing,  tbei 
the  court  will  also  proceed  to  enforce  tbe 
payment  of  the  said  amount  snbiect  to  tbe 
said  credit  under  the  terms  of  the  trust  deed. 
But  this  court  does  not  mean  to  dedde  a 
this  cause  that  the  amount  due  to  the  appel- 
lant, for  which  the  said  decree  of  the  cir- 
cuit court  or  this  decree  is  rendered,  is  is 
fact  provided  for  and  secured  by  said  6eei 
of  trust,  that  question  not  being-  before  this 
court,  and  other  persons  than  the  partiei  t9 
this  suit  being  interested  in  the  same.  Aad 
it  is  decreed  and  ordered  that  the  said  foroier 
decree  of  this  court  be  and  the  sanei* 
herebv   so  modified  and  altered  as  t» 

7 1 3  make  it  conform  to  and  be  *ooosi8tcirt 
with  this  decree,    which    is  to  t>e  read 

and  considered  as  a  part  thereof. 

Which  is  ordered  to  be  certified  to  tbe 
said  circuit  court  of  Rockbridge  county.  t»- 
gether  with  and  as  a  part  of  the  said  decree 
of  the  21st  day  of  September  1876. 

Decree  reversed. 
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*Newman  v.  Newman. 

September  Term,  1878,  Staanton. 


^  I.  Joint  Tenants— Share  of  Profits.*— B  and  C  are  joint 
^      tenants  of  a  furnace,  fornre,  and  a  large  quantity  of 
'       land  derived  from  their  fatber,  and  B  who  had 
conducted  tbe  business  for  some  years  in  the  life- 
time of  bis  fatber,  continues  to  carry  it  on  witb  tbe 
^      assent  of  bis  sister  C.  witbout  any  contract  witb  C. 
He  must  account  to  C  for  ber  sbare  of  tbe  profits. 

a.  Same  — Same  — Accoaots.—Tboufrb  tbere  were 
efforts  between  B  and  C  to  agree  upon  a  rent  wbicb 
'  sbould  be  paid  by  B  to  C  for  ber  balf  of  tbe  prop- 
erty, and  B  seems  to  bave  tbougbt  tbat  bis  propo- 
sition was  acquiesced  in,  and  did  not  keep  sucb 
accounts  as  be  sbould  bave  kept  to  enable  bim  to 
.  render  tbe  account  of  profits  to  ber,  yet  G  is  en- 
titled to  bave  tbe  account  taken,  and  to  bave  ber 
sbare  of  tbe  profits. 

3.  Same— Same— CoiBpeiisatloii.—B  bavlnir  been  al- 
lowed all  bis  expenses  in  carrying  on  tbe  business, 
including  Sl,SOO  a  year  for  bis  services,  and  interest 
on  bis  capital  employed  in  it  until  it  became  self- 
sustaining,  and  tben  being  allowed  by  tbe  decree 
tbree-flftbs  of  tbe  net  profits,  be  at  least  cannot 
complain  of  tbe  decree. 

Walter  Newman,  of  Shenandoah  county, 
died  in  November  1868.  His  will,  which 
was  made  in  June  1847,  was  admitted  to 
probate  in  the  county  court  of  Shenandoah 
in  March  1869,  and  his  son,  Benjamin  P. 
Newman,  qualified  as  his  executor.  By  his 
will,  after  s'iving  certain  personal  property 
and  the  income  of  one-third  of  his  real 
estate  to  his  wife  for  her  life,  he  gave  all 
the  rest  of  his  personal  property,  including 
all  debts  due  to  him,  to  his  son  Benjamin 
P.  Newman,  who  was  to  pay  his  debts  out 
of  it,  and  he  gave  the  thin}  of  his  real  estate 
to  his  said  son,  subject  to  his  wife's  inter- 
est for  her  life,  and  the  other  two- 
716  thirds  to  *his  two  daughters,  Ann  R. 
and  Henrietta  C.  Newman;  and  he 
authorized  his  executor  to  sell  all  the  real 
estate.  At  the  time  of  his  death  his  wife 
and  his  daughter  Ann  R.  Newman  were 
dead ;  so  that  his  whole  real  estate  became 
the  property  of  his  son  Benjamin  P.  and 
his  daughter  Henrietta  C.  Newman. 

The  real  estate  of  Walter  Newman  at  his 
death  consisted  of  a  large  quantity  of  land, 
on  which  were  a  furnace — called  Liberty 
furnace,  a  forge,  dwelling  house  and  other 
buildings.  For  3'ears  before  his  death,  his 
son  Benjamin  P.  Newman  had  carried  on 
the  business  of  manufacturing  iron  at  the 
furnace  and  forge ;  he  being  allowed  all  the 
profits  after  supporting  the  family.  On 
the  death  of  Walter  Newman,  Benjamin  P. 
and  Henrietta  C.  Newman  appear  to  have 
wished  to  sell  the  property ;  but  in  order  to 
keep  the  same  in  repair,  it  was  agreed  that 
Benjamin  P.  should  carry  on  the  business 
of  manufacturing  iron  until  a  sale  should 
be  made;  and  he   continued   to  carry  it  on 

•Joint  Temmts— Share  of  Profits.— See,  citing  tbe 
principal  case,  Paztonv.  Oamewell,  82  Va.  710, 1  S.  E. 
Rep.  92:  also,  Orabam  v.  Pierce,  190ratt  28;  Ruffners 
T.  Lewis,  7  Leigb  720;  Early  v.  Friend,  ifl  Oratt.  58; 
Va.  Code,  t  3294:  2  Min.  Inst.  475,  478. 


until  this  suit  was  brought,  in  December 
1873,  by  Henrietta  C.  Newman,  for  a  settle- 
ment of  his  account  and  for  a  sale  of  the 
property.  The  only  disputed  question  of 
importance  in  the  cause,  is  whether  Ben- 
jamin P.  Newman  carried  on  the  business 
under  a  contract,  by  which  he  was  to  pay 
to  Henrietta  C.  a  certain  agreed  sum  for 
the  rent  of  her  interest,  or  whether  he 
should  account  for  profits.  In  the  bill  the 
plaintiff  claimed  that  Benjamin  P.  Newman 
had  carried  on  the  business  without  any 
express  agreement,  for  the  joint  benefit  of 
himself  and  the  plaintiff,  whilst  in  his  an- 
swer he  avers  that  he  had  rented  her  interest 
at  the  price  of  $200  a  month  whilst  the  fur- 
nace was  in  blast,  and  $100  a  year  for  the 
other  real  estate.  It  is  certain  that  the 
business  was  carried  on  at  first  upon  his 
capital  alone,    and  that   Henrietta  C. 

716  Newman  did  *not  furnish  any  means 
for  carrying  it  on ;  and  it  seems  that 

his  payments  to  her  during  the  continuance 
of  the  business  were  upon  the  basis  of  the 
agreement  stated  in  his  answer.  But  it 
also  appears,  that  he  reduced  the  terms  of 
this  agreement,  as  he  claimed  it  to  be,  to 
writing,  which  he  presented  to  her  to  exe- 
cute, and  that  she  declined  to  execute  it. 
And  upon  the  whole  evidence  in  the  cause, 
this  court  is  of  opinion  that  no  contract 
was  proved.  Such,  too,  was  the  opinion  of 
the  circuit  court;  and  when  the  cause  came 
on  to  be  heard  in  that  court,  in  April  1874, 
the  following  decree  was  made: 

The  court  is  of  opinion  that  there  was  no 
contract  of  renting,  express  or  implied  by 
the  complainant  to  the  defendant  of  her 
undivided  share  of  the  iron  property  held 
by  them  jointly;  and  that  the  defendant 
has  occupied  and  been  engaged  upon  said 
property  in  the  manufacttire  of  iron  through 
a  period  of  near  six  years  to  the  exclusion 
of  his  co-tenant,  and  received  the  rents, 
issues  and  profits  thereof,  and  that  he  is 
liable  to  the  complainant  for  receiving 
more  than  came  to  his  joint  share  or  pro- 
portion of  said  rents,  issues  and  profits  of 
said  property. 

And  it  appearing  that  whilst  there  was 
no  contract  of  renting  between  these  par- 
ties, there  were  negotiations  between  them 
with  a  view  to  such  renting,  which  though 
not  consummated,  gave  rise  in  the  mind  of 
the  defendant,  to  the  erroneous  impression, 
that  he  was  the  tenant  of  his  sister,  the 
complainant,  upon  the  terms  stated  by  him 
in  his  answer  and  deposition,  and  that,  in 
consequence  of  his  misapprehension,  the 
defendant  kept  no  exact  account  of  his 
receipts,  disbursements  or  profits  of  said 
joint  property,  and  that  his  failure  to  keep 
such  accounts  was  in  no  sense  willful ; 

717  and    it   further  *appearing   that    the 
complainant  never  offered  or  consented 

to  become  a  partner  in  the  manufacture  of 
iron  up-)n  said  property,  the  court  is  of 
opinion  that  a  fair  rent  for  said  property  is 
the  best  measure  of  the  amount  received  by 
the  defendant  from  said  ioint  property  over 
and  above  his  just  share  thereof.  It  is 
therefore  adjudged,  ordered  and  decreed  that 
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this  cause  be  referred  to  Phillip  W.  Magru- 
der,  a  master  commissioner  of  this  coart, 
who  shall,  after  giving  the  parties  to  this 
suit  ten  days'  notice  by  a  personal  service 
thereof,  proceed  to  ascertain  a  fair  rent  for 
said  property  during  the  exclusive  occupancy 
thereof  by  the  defendant.  And  in  ascer- 
taining said  rent  the  master  commissioner 
shall  act  in  the  light  of  any  and  all  compe- 
tent evidence  that  may  be  produced  before 
him,  showing  the  character  of  said  joint 
property  and  of  the  business  of  the  manu- 
facture of  iron  thereon,  as  to  the  profits  or 
losses  thereof  up  to  the  institution  of  this 
suit;  and  to  this  end  the  defendant  may  be 
recalled  and  re-examined  at  his  own  in- 
stance, or  upon  the  summons  of  the  com- 
plainant. 

And  inasmuch  as  the  ore  and  wood  taken 
from  said  property  in  the  manufacture  of 
iron  are  not  of  the  annual  products  of  said 
property,  the  master  commissioner  is  di- 
rected to  state  an  account  of  the  quantities 
of  wood  and  ore  consumed  during  the  oc- 
cupancy of  said  property  by  the  defendant, 
and  the  value  thereof. 

And  the  court  being  further  of  opinion 
from  the  evidence,  that  in  the  estimation 
and  desire  of  the  parties  to  this  suit,  from 
the  date  of  their  joint  ownership,  a  sale  of 
the  property  was  the  object  of  paramount 
importance,  and  that  a  working  of  said 
property  to  its  utmost  capacity  might,  and 
probably  would,  have  been  seriously  detri- 
mental to  the  prospects  of  a  sale,  and  that 
the  course  of  the  defendant,  in  not 
718  working  said  *propertY  to  its  utmost 
extent,  was  judicious,  directs  that  the 
commissioner  shall  limit  any  charge  he 
may  determine  proper  as  rent  to  the  time 
said  furnace  was  actually  in  blast,  and  to 
such  time  as  was  necessary  to  prepare  for 
said  blast. 

And  the  said  commissioner  is  ordered  to 
make  report  of  his  proceedings  herein  to 
this  court. 

And  it  appearing  to  the  court  that  both 
parties  desire  a  sale  of  the  real  estate  in 
the  bill  mentioned,  and  partition  of  the 
proceeds  of  sale  between  them,  it  is  ad- 
judged, ordered  and  decreed  that  Giles  Cook, 
Mark  Bird,  Moses  Walton,  and  H.  C.  Allen, 
who  are  hereby  appointed  special  commis- 
sioners for  ihat  purpose,  do  make  sale  of 
said  real  estate  upon  the  following  terms: 
one-fourth  of  the  purchase  money  to  be 
paid  at  the  time  of  the  confirmation  of  the 
sale  by  the  court,  and  the  residue  in  three 
equal  instalments,  at  one,  two  and  three 
years  respectively,  from  the  date  of  the 
confirmation  of  sale,  and  bearing  interest 
from  that  date,  and  to  be  secured  by  a  deed  of 
trust  or  other  lien  upon  the  property, and  such 
other  additional  security  as  the  said  special 
commissioners  may  deem  judicious  and 
proper,  subject  to  the  approval  of  the  court. 
The  said  sale  to  be  made  at  public  auction 
after  reasonable  advertisement  of  the  time 
and  place  of  sale,  or  the  said  special  com- 
missioners may  make  a  private  sale  of  the 
said  property  if  in  their  judgment  it  will 
be  for  the  interest  of  both  parties  to  do  so ; 


and  they  shall  make  report  of  their  proceed- 
ings to  the  court.  But  before  coHectznf 
the  purchase  money,  or  any  i>art  thereot 
the  said  special  commissioners,  or  sodi  of 
them  as  shall  collect  the  same,  shall  execste 
a  bond,  and  file  it  in  the  papers  of  this 
suit,  with  good  security,  in  a  penalty  of 
double  the  sum  to  be  received,  with  condi- 
tion according  to  law. 
719.  *And  it  being  allied  by  the  de- 
fendant, that  since  he  and  the  plaic- 
tiff  became  the  joint  owners  of  the  said  real 
estate  he  has  paid  the  taxes  and  made  per- 
manent improvements  thereon  at  bis  own 
expense, 'it  is  ordered  and  decreed  that  8ss£ 
commissioner  in  chancery  of  this  court  do 
take  an  account  of  the  taxes  so  paid,  amd  of 
any  permanent  improvements  on  the  nid 
real  estate  made  by  the  defendant,  sfaowxp^ 
the  nature  and  description  of  the  said  is- 
provements,  and  the  costs  of  makini^the 
same,  and  make  a  report  thereof  to  the 
court,  stating  such  matters  as  he  may  deea 
pertinent,  or  which  either  party  may  reqakc 
to  be  specially  stated. 

The  real  estate  was  sold  by  the  comsiisp 
sioners  and  purchased  by  Henrietta  C 
Newman,  at  the  price  of  $64,600.  But  bo 
question  is  made  in  relation  to  the  said  sak. 
and  it  will  not  be  further  mentioned. 

The  commissioner  directed  to  take  the 
accounts  returned  his  report,  in  whidi  be 
made  various   statements, — showing  in  Ko. 

1,  the  number  of  blasts,  the  length  of  eidi 
blast,  and  the  amount  of  metal  made  at 
Liberty  furnace  from  September  1,  ISoS,  to 
May  1874 — forty-four  months,  fifteen  days, 
twenty-two  hours,  4,162  tons  of  metal:  No. 

2,  showing  the  number  of  tons  of  metal  sold, 
and  also  the  amount  unaccounted  for  fnn 
September  1868  to  May  1874— whole  amoaat 
made  4,162  tons,   lost  fifty-seven  tons;  Noi 

3,  showing  the  amount  received  for  metal 
sold  between  same  dates — ^sales  $209,002.48, 
at  the  average  price  of  $52.58  per  too;  5ol 

4,  showing  the  number  of  cords  of  vrood 
and  tons  of  ore  consumed  from  Lfiberty  fur- 
nace lands  in  same  time — of  wood  vzlae 
$1,418,623^,  of  ore  value  $6,243.00;  Na  S. 
taxes  paid  by  Benjamin  P.  Newman  it 
same  time,  $1,013.87;  No.  6,  permanent  to- 

provements  made  by  B.  P.  NewmaiL 
720    $7,006;  *No.    7,    showing  expenses  in 

running  I/iberty  furnace,  $179,579.76: 
No.  8,  B.  P.  Newman  in  account  with  B. 
P.  and  H.  C.  Newman.  This  gives  alter- 
nate statements :  the  first  makes  the  half  d 
the  profits  due  H.  C.  Newman  $33,722.44. 
and  after  deducting  payments  made  to  ker 
of  $8,506.49,  and  adding  two  years  icteretf 
on  balance,  made  the  amount  due  to  ber 
$28,241.85.  The  second,  deducting  par 
ments  and  adding  interest,  as  before,  made 
due  to  her  $21,549.68.  There  were  other 
statements  which  it  is  not  necessary  to 
give.  Both  plaintiff  and  defendant  excepted 
to  the  report;  and  the  defendant  excepted 
especially  because  the  commissioner  had 
not,  as  directed  by  the  decree*  ascertained 
a  fair  rent  for  the  property. 

The  cause  came  on  to  be  heard  on  the  ITth 
of  December  1874,  when  the  court  made  finrt 
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a  statement  A  of  the  metal  sold,  ezcludini^ 
so  much  as  had  been  lost,  iifty-siz  tons, 
and  that  still  on  hand  four  hundred  and 
fifty-nine  and  a  half  tons,  and  chari^ing'  B. 
P.  Newman  with  the  proceeds  of  three 
thousand  six  hundred  and  forty-six  and  a 
half  tons,  at  S191,732.97,  and  creditinf^  him 
with  expenses,  $145,451,66,  and  also  bad 
debts,  $3,230,  made  a  balance  to  be  divided 
between  the  two  of  $43,051.31.  Of  this  sum 
H.  C.  Newman  is  allowed  $17,220.45,  or 
two- fifths  thereof;  and  on  this  last  sum  is 
credited  the  amount  of  payments  made  by  B. 
C.  Newman  to  the  plaintiff  of  $8,506.49, 
leaving:  due  to  her  $8,714.03.  By  statement 
B,  Benjamin  P.  Newman  is  charf^ed  with 
the  three  thousand  six  hundred  and  forty ^six 
and  a  half  tons  of  metal,  at  $4.73^  rent  per 
ton,  and  crediting  him  with  the  payments 
made  to  H.  C.  Newman  at  the  end  of  each 
year,  the  balance  due  her  is  ascertained  to 
be  $8,714.03.  And  the  court  sustaining?  the 
exceptions  to  the  report,  so  far  as  it  was 
consistent   with    the   decree   and   the 

721  said   statements,    *and   sustaining  it 
so  far  as  it   was  consistent   with  the 

same,  decreed  that  Henrietta  C.  Newman 
recover  from  the  defendant,  Benjamin  P. 
Newman,  the  said  sum  of  $8,714.03,  with 
interest  on  the  balances  due  at  the  end  of 
each  year  from  that  date.  And  it  appearing* 
there  was  still  on  hand  unsold  of  pig  iron 
four  hundred  and  forty-seven  and  a  half 
tons,  and  four  hundred  and  seventy  pounds 
in  the  county  of  Shenandoah,  and  that 
twenty  thousand  pounds  of  blooms  had  been 
sent  to  a  firm  in  Baltimore,  for  which  there 
had  been  no  return,  it  was  decreed  that  the 
defendant  render  an  account  of  the  sales  of 
said  blooms  when  made;  and  the  pig  iron 
was  directed  to  be  divided  on  the  basis  of 
the  decree,  giving  to  the  defendant  three- 
fifths,  and  to  the  complainants  two-fifths  of 
the  same.  And  the  costs  were  to  be  paid 
equally  by  the  parties.  From  this  decree 
Benjamin  P.  Newman  applied  to  a  judge  of 
this  court  for  an  appeal;  which  was  allowed. 

Walton  and  Cook,  for  the  appellant. 

H.  C.  Allen,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  contract 
allef^ed  in  the  answer  of  the  appellant, 
Benjamin  P.  Newman,  to  have  been  made 
between  him  and  his  sister,  the  appellee, 
Henrietta  C.  Newman,  that  the  former 
should  use  and  occupy  certain  real  estate  in 
the  county  of  Shenandoah,  owned  by  them 
as  joint  tenants,  derived  by  them  as  such 
from  their  father,  Walter  Newman,  under 
his  will,  on  which  estate  are  located  a  fur- 
nace, called  "Liberty  Furnace,"  a  forge, 
dwelling  house,  and  other  buildings,  in 
consideration  of  a  certain  rent  to  be  paid  to 
her  for  her  undivided  interest  in  the 

722  said    estate    and    *its    appurtenances 
until  the  same  should  be  sold  (as  was 

intended  to  be  done  by  the  parties),  was 
never  in  fact  made   by  the  parties ;  but  the 


said  Benjamin  P.  Newman,  who  had  used 
and  occupied  the  said  property  before  and 
until  the  time  of  his  father's  death,  under 
an  arrang'ement  with  him,  continued  to  use 
and  occupy  it  after  his  death,  with  the 
knowledge  and  acquiescence  of  the  said 
Henrietta  C.  Newman,  and  with  an  under- 
standing between  her  and  her  brother,  the 
said  Benjamin  P.  Newman,  that  he  would 
duly  account  to  her  for  the  use  and  occupa- 
tion of  her  interest  in  the  said  property ; 
and  although  it  was  expected  and  intended 
by  them  to  agree  together  upon  the  terms 
of  such  accounting;  and  although  efforts 
were  used  by  and  between  them  for  that , 
purpose,  yet  those  efforts  were  wholly  un- 
successful, and  no  such  agreement  ever  was 
made. 

The  court  is  further  of  opinion  that  no 
such  agreement  having  ever  been  made» 
the  said  Benjamin  P.  Newman  was  bound 
to  account  with  his  sister,  the  said  Henrietta 
C.  Newman,  for  her  interest  in  the  said 
property,  while  he  occupied  the  same,  after 
their  father's  death,  on  such  terms  as  may 
be  prescribed  by  law  in  the  case  of  the  ab* 
sence  of  such  an  af^rreement.  And  the  court 
is  of  opinion  that  the  principle  which  ap- 
plies to  this  case  is  that  of  the  case  of  Gra- 
ham &c.  V.  Pierce,  19  Gratt.  28,  and  not 
that  of  the  case  of  Early  &  wife  v.  Friend 
&c. ,  16  Gratt.  21.  In  the  latter  case,  it  was 
held  to  be  a  general  rule,  that  where  a  ten- 
ant in  common  uses  the  common  property 
to  the  exclusion  of  his  co-tenants,  or  occu- 
pies and  uses  more  than  his  just  share  and 
proportion,  the  best  measure  of  his  account- 
ability to  his  co-tenants  is  their  shares  of  a 
fair  rent  of  the  property  so  occupied  and 
used  by  him.     And  although  it   was  said  in 

that  case  '*that  there  may  be  peculiar 
723    *circumstances   in   a  case   making  it 

proper  to  resort  to  an  account  of 
issues,  profits,  &c, ,  as  a  mode  of  adjustment 
between  the  tenants  in  common,"  yet  it 
was  further  said  that  such  case  would  be  an 
exception  to  the  general  rule;  and  it  was 
held  that  Early  &  wife  v.  Friend  &c.,  came 
within  the  general  rule,  and  not  within  the 
exception.  On  the  other  hand,  it  was  held 
in  Graham  &c.  v.  Pierce,  supra,  that  that 
case  came  within  the  exception  and  not  the 
general  rule.  **  Under  the  circumstances  of 
this  case,"  said  the  court,  '*it  was  proper 
to  resort  to  an  account  of  issues,  profits, 
&c.,  as  a  mode  of  adjustment  between  the 
tenants  in  common.  It  is  not  a  case  of  land 
used  for  agricultural  purposes  only,  in 
which  there  is  no  difficulty  in  ascertaining 
a  fair  rent  for  use  and  occupation ;  nor  is  it 
such  a  case  as  that  of  Karly  &  wife  v. 
Friend  Ac,  where  the  property  consisted  of 
salt  works,  the  yearly  value  of  which  might 
be  ascertained  with  reasonable  certainty, 
and  where  a  money  rent  had  been  contracted 
for,  and  paid  to  some  of  the  tenants  in 
common,  which  furnished  a  standard  for 
ascertaining  the  amount  due  to  others;  but 
it  is  the  case  of  a  lead  mine,  the  yearly 
value  of  which,  and  more  especially  of  an 
undivided  and  uncertain  portion  of  which 
is  incapable  of  ascertainment. "     "The  best 
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mode  of  settling  such  an  account,  and  one 
which  is  perfectly  just,  supposing  the  tenant 
to  have  been  capable  and  faithful,  is  to 
charge  him  with  all  his  receipts,  and  credit 
him  with  all  his  expenses  on  account  of  the 
operation  of  the  mine."  Id.,  19  Gratt.  28, 
39.  That  was  the  case  of  a  lead  mine,  while 
this  is  the  case  of  an  iron  mine;  and  there 
seems  to  be  no  difference  in  principle  be- 
tween them  on  the  subject  we  are  now  con- 
sidering. A  tenant  of  such  property 
necessarily  uses  a  part  of  the  subject  itself, 
and    may   by   such    uses    render    the 

724  residue  of  the  subject  *of  little  or  no 
value.  It  may  be  discovered  by  ex- 
plorations and  operations  that  the  property 
is  of  great  value,  or  the  contrary.  To  rent 
it  for  a  certain  sum,  is  to  make  a  bargain 
of  speculation  and  hazard,  which  is  always 
objectionable  in  such  cases,  as  it  is  almost 
sure  to  operate  unequally  on  the  parties. 
Whereas  to  carry  on  operations  upon  it  for 
the  joint  and  equal  benefit  of  all  the  owners 
in  proportion  to  their  respective  interests 
in  the  subject,  and  by  the  agency  of  persons 
<  whether  they  have  an  interest  therein  or 
not)  who  may  be  amply  compensated  for 
their  trouble,  complete  justice  will  be  done 
to  all  parties  concerned.  It  may  be  said 
that  to  carry  on  the  business  required  a 
capital,  which  one  of  the  parties  did  not 
have.  But  that  matter  may  be  adjusted  by 
allowing  interest  to  the  party  who  advances 
the  capital.  In  this  case  the  property  was 
of  known  and  established  value,  and  there 
would  probably  have  been  no  difficulty  in 
finding  a  suitable  agent  and  borrowing  the 
necessary  capital  to  carry  on  the  operations, 
even  if  both  had  not  been  readily  furnished 
by  one  of  the  parties.  But  that  party  had 
long  and  successfully  conducted  the  busi- 
ness, and  had  become  joint  and  equal  owner 
of  the  property  with  the  other  party.  It 
was  his  manifest  interest  to  continue  to  use 
and  occupy  it,  and  carry  on  the  business 
until  a  sale  of  the  property  could  be  effected 
to  advantage,  which  was  desired  by  both 
parties,  he  being  of  course  entitled  to  ample 
compensation  for  his  services  as  superin- 
tendent, and  for  the  use  of  his  capital  em- 
ployed in  the  business.  Accordingly  he  did 
so  continue,  without  having  made  any  con- 
tract with  his  co-tenant  as  to  the  terms  of 
such  use  and  occupation.  Those  terms  are 
therefore  prescribed  by  law,  and  by  the 
principle  of  the  case  of  Graham  &c.  v. 
Pierce,  before  cited. 

The  court  is  further  of  opinion  that 

725  the  said  Benjamin  *P.  Newman  being 
bound  to  account  to  the  said  Hen- 
rietta C.  Newman  for  her  share  of  the  issues 
and  profits  of  the  said  property  while  the 
same  remained  in  his  possession  as  joint 
tenant  as  aforesaid,  and  knowing  that  he 
would  or  might  be  so  accountable,  as  he 
had  made  no  contract  with  her  for  settling 
on  any  other  terms,  it  was  his  duty  to  keep 
proper  accounts,  and  to  be  at  all  times  ready 
to  make  such  a  settlement;  and  whatever 
difficulty  may  have  occurred  in  making  such 
a  settlement,  has  arisen  from  his  neglect 
of  his  said  duty  to  keep  proper  accounts  as 
aforesaid. 


The  court  is  further  of  opinion  that  the 
appellee  was  entitled  to  have  the  said  ac- 
count of  issues  and  profits  settled  as  correctlj 
as  it  might  be  under  the  circumstances  of 
the  case,  and  that  such  a  settlement  ha* 
been  made  accordingly  by  the  decree  of  tbe 
court  below;  that  in  said  settlement,  craj 
credit  which  seems  to  be  jnst  has  beea 
allowed  to  him,  including  an  allowanoe  of 
fifteen  hundred  dollars  per  annum  for  his 
services  as  superintendent  of  the  said  prop- 
erty during  a  period  of  six  years  and  foo 
and  a  half  months,  while  the  blasts  in  tht 
furnace  on  the  said  property,  while  nada 
the  charge  of  said  superintendent,  were  is 
operation  during  periods  amounting  ia  all 
to  only  about  forty-four  months  and  a  half; 
and  including  also  an  allowance  for  the  ok 
of  his  capital  for  two  years*  and  nstil  it 
appears  that  the  business  had  become  self- 
sustaining  ;  and  that  if  he  is  really  entitled 
to  any  more  credits  than  have  been  alloved 
him,  they  are  more  than  covered  by  the 
deduction  of  one-fifth  of  a  moiety  of  the 
said  issues  and  profits  which  was  made  from 
the  same  before  a  decree  was  rendered  ia 
her  favor  for  the  balance  of  said  moiety  by 
the  court  below. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  tbe 

726  court  below,  at  least  to  the  ^prejudice 
of   the    appellant,    and   that  the  nid 

decree  ought  to  b^  affirmed. 

In  concluding  our  opinion  in  this  cootio- 
versy  between  a  brother  and  sister,  ve 
deem  it  an  act  of  justice  to  both  parties  to 
say — which  we  do  with  a  great  deal  <tf 
pleasure — that  after  a  full  consideration  of 
the  long  record  in  the  case,  we  are  satisfied 
that  they  have  been  perfectly  conscientioM 
in  their  dealings  with  and  claims  agaioit 
each  other,  and  desired  to  have  and  receiw 
nothing  more  than  they  considered  them- 
selves to  be  iustly  entitled  to.  Whatrfcr 
errors  there  may  have  been  on  either  side 
have  been  errors  of  judgment  and  not  of 
the  heart. 

Decree  affirmed. 


727        *Thurmond  v.  Woods'  Ex'or. 

September  Term,  1876.  Stannton. 

Deeds  of  Trust.— in  Aoffust  1858  B  conveyed  to  T  UbA 
and  slaves,  in  trust  to  Recure  a  debt  doe  hy  t*» 
bonds  to  R.  The  land  was  the  land  of  B^  wifeSi 
and  be  had  but  a  life  estate  In  it:  and  in  Scpten- 
ber  1868  B  and  wife  conveyed  the  land  lo  T  in  trsA. 
that  B  and  wife  should  hold  the  land  until  the  per- 
sonal property  conveyed  by  the  first  deed  was  soM 
to  satisfy  the  debt;  and  if  the  sale  of  that  profcm 
should  not  raise  a  sufficient  sum  to  pay  tbe  driiL 
then  T,  upon  tbe  request  of  R  or  his  assigns.  sbosiA 
sell,  &c.  R  transferred  the  debt  to  M.  and.  oo  tte 
request  of  M,  T  advertised  the  sale  of  the  sUff» 
and  land  to  be  made  in  Febmary  I860.  On  tbe  dv 
of  the  sale,  T,  on  the  request  of  B  and  his  wife  & 
induced  W.  the  uncle  of  S,  to  pay  tbe  debt:  isAT 
irave  him  a  receipt,  in  which  he  stated  that  «• 
receipt  of  the  money  M  would  assicn  tbe  debts  sstf 
deeds  of  trust  to  W.    B  died  in  1881  and  W  dici  a 
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1869,  hayinir  the  bonds  and  deeds  of  trnstin  his  pos- 
session, but  not  havinir  obtained  the  assiarnment 
from  li.  His  executor,  G,  afterwards  obtained  it, 
and  on  his  request  T  soid  the  land,  the  slaves  hay- 
ing' been  freed  by  the  results  of  the  war.  Hkld: 
I.  SaoM— Sale  under.— By  the  assignment  O,  the 

executor  of  W,  had  the  riirht  to  require  that  the 

trust  should  be  enforced  by  a  sale  of  the  property, 
a.  5MBe— Sane.— The  land  is  liable  for  the  debt, 

thouirh  the  slaves  had  been  freed,  and  therefore 

could  not  be  first  sold. 

3.  Same— Same.— The  failure  to  sell  the  slaves  hav- 
inir been  at  the  request  and  for  the  benefit  of  S, 
she  cannot  set  up  the  loss  of  the  slaves  as  security 
for  the  debt,  to  prevent  the  sale  of  the  land. 

4.  Same— Sureties.— As  against  the  creditor  of  B,  S 
cannot  be  regarded  as  the  surety  of  her  husband, 
or  as  a  mere  guarantor  for  the  payment  of  the 
debt;  and  as  ag-ainst  the  creditor  she  can  claim 
none  of  the  riffhts  of  mere  surety  or  guarantor. 

5.  Same.— The  proofs  in  the  cause  do  not  show  that 
Wpald  the  debt  intending  to  secure  the  property 

for  S  and  her  child. 

728  *By  deed  bearing  date  the  23rd  day 
of   August   1858,   Maurice    A.    Brown 

conveyed  to  Thomas  H.  Tutwiler  two  tracts 
of  land  lyingr  in  the  county  of  Nelson,  and 
eijsrht  slaves,  in  trust,  to  secure  the  payment 
of  $6,600,  due  by  two  bonds  payable  on 
demand  to  Robert  Richardson.  In  Septem- 
ber 1858,  Brown,  and  Sarah,  his  wife,  con- 
veyed the  same  lands  to  Tutwiler  to  secure 
the  same  debt.  These  lands  were  in  fact 
the  property  of  the  wife,  and  Brown  had 
but  a  life  estate  in  them;  and  the  second 
deed  was  upon  the  trust  that  Brown  and 
wife  should  hold  the  lands  until  all  the  per- 
sonal property  conveyed  by  the  first  deed 
was  sold  to  satisfy  the  debt ;  and  that  if 
the  sale  of  the  personal  property  conveyed 
in  the  first  deed  should  not  raise  a  sufficient 
sum  to  pay  the  debt,  then  Tutwiler,  upon 
the  request  of  Richardson,  or  his  assif^nee, 
in  writing^,  should  sell,  &c. 

Richardson  transferred  the  two  bonds  se- 
cured by  the  said  deeds  to  8.  O.  Moon ;  and 
Brown  havinfif  sold  three  of  the  slaves,  and 
paid  $4,000  of  the  debt,  by  the  direction  of 
Moon,  Tutwiler  advertised  the  sale  of  the 
slaves  and  the  land,  to  be  sold  on  the  19th 
of  December  1859,  and  at  the  request  of  the 
parties  postponed  the  sale  until  the  20th  of 
February  1860.  • 

On  the  day  fixed  for  the  sale  of  the  slaves 
and  land,  at  the  request  of  Brown  and  his 
w^ife,  Tutwiler  urged  Mr.  James  Woods,  the 
uncle  of  Mrs.  Brown,  a  man  of  wealth,  and 
without  wife  or  children,  to  pay  the  debt, 
and  take  an  assignment  of  the  bonds  and 
deeds  of  trust.  This  Woods  refused  at  first 
to  do;  but  upon  the  assurance  of  Tutwiler 
that  Moon  would  make  the  assif^fnment,  he 
consented  to  do  it,  and  f^ave  to  Tutwiler  a 
draft  for  the  amount,  including  the  trustee's 
commission  and  expenses,  and  received  from 
him    a   receipt    for  the  draft,    which 

729  when  paid  was  to  be  payment  *in  full 
for   transfer   and   assignment   of   the 

two  t>onds  executed  by  Brown  to  Richardson, 
and  by  him  assigned  to  Moon ;  the  balance 
due  on  them  being  $3,335.40;  and   as   soon 


as  said  draft  was  paid  Moon  was  to  assign 
the  said  bonds,  and  the  deeds  to  secure  them, 
to  the  said  James  Woods,  but'  without  any 
recourse  whatever  against  him. 

Maurice  Brown  died  insolvent  in  May 
1862;  and  in  February  1863  Mrs.  Brown 
married  Elisha  G.  Thurmond ;  and  previous 
to  the  marriage  she  conveyed  her  property 
in  trust  for  her  separate  use. 

James  Woods  lived  until  1869,  and  then 
died,  having  the  t>onds  and  deeds  of  trust 
in  his  possession ;  but  not  having  obtained 
an  assignment  of  them  from  Moon.  In  1870 
Garrett  W.  Martin,  his  executor,  obtained 
from  Moon  the  assignment  of  them  to  him- 
self, as  executor  of   Woods;  and  in  October 

1873,  at  his  instance,  the  trustee,  Tutwiler, 
sold  the  land  conveyed  by  the  deeds,  for  the 
purpose  6f  discharging  this  debt. 

In  December  1873,  Mrs.  Thurmond,  suing 
by  her  next  friend,  instituted  her  suit  in 
equity  in  the  circuit  court  of  Nelson  county 
against  James  Woods'  executor,  Tutwiler, 
Bryant,  the  purchaser  of  the  land.  Moon's 
executor  and  others,  for  the  purpose  of  va- 
cating the  sale  of  the  land,  and  having  the 
assignment  vacated  and  the  debts  declared 
satisfied.  She  insisted,  first,  that  Woods 
paid  the  debt  to  Moon  for  the  purpose  of 
relieving  her  land  for  the  benefit  of  herself 
and  her  children,  and  it  was  never  his  pur- 
pose to  enforce  the  trust;  second,  that  her 
land  was  by  the  terms  of  the  second  deed 
only  to  be  sold  after  the  slaves  had  been 
sold,  and  bad  proved  insufficient  to  pay  the 
debt;  that  she  and  her  land  stood  only  in 
the  position  of  a  surety  or  guarantor  of  the 
debt,  and  Woods  having  permitted  the 
slaves  to  be  lost  to  the  trust  by  their 
730  ^emancipation,  he  had  lost  his  remedy 
against  her  land. 
Woods'  executor  answered,  denying 
that  Woods  intended  by  paying  the  debt,  to 
release  it  or  settle  it  upon  the  plaintiff; 
and  he  insisted  that  he  had  postponed  the 
enforcement  of  the  trust  upon  the  slaves 
for  her  benefit  and  with  her  concurrence. 

A  number  of  witnesses  were  examined  by 
t>oth  the  plaintiff  and  the  defendants,  and 
the  evidence  appears  sufficiently  from  the 
opinion  of  the  court.  And  the  cause  came 
on  to  be  heard  upon   the   19th   of  December 

1874,  when  the  court  held,  that  the  land 
was  subject  to  pay  the  debts  to  secure  which 
it  had  been  conveyed  in  trust:  but  not  for 
the  trustee's  commissions  on  a  sale  which 
he  did  not  make.  The  bill  was  therefore 
dismissed  so  far  as  it  sought  to  cancel  said 
deeds  and  set  aside  the  sale  to  Bryant;  but 
there  was  a  decree  against  Bryant  for  the 
balance  of  the  purchase  money  after  satis- 
fying Woods'  estate  the  amount  he  had  paid 
to  Tutwiler,  the  trustee,  after  deducting 
the  commissions,  with  interest  from  the 
date  of  payment.  And  thereupon  Mrs. 
Thurmond  applied  to  a  judge  of  this  court 
for  an  appeal;  which  was  allowed. 

Whitehead,  for  the  appellant. 

Wm.  J.  Robertson  and  Southall,  for  the 
appellees. 
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Christian,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  contract 
of  assiicnment  made  between  Thomas  H. 
Tutwiler,  trustee^  and  James  Woods  in  his 
lifetime,  and  the  more  formal  assif^nment 
of  O.  S.  Moon,  after  the  death  of  James 
Woods,  to  Garrett  W.    Martin,  his  executor, 

transferring  to  him  certain  bonds  exe- 
731      cuted    by    M.    A.    Brown    *and    his 

interest  in  two  deeds  of  trust  securini^ 
the  payment  of  said  bond, ,  conferred  upon 
the  executor,  Garrett  W.  ^ilartin,  the  rigfht 
to  require  of  the  trustee  an  execution  of  the 
trust,  by  makin^if  sale  of  the  real  estate  con- 
veyed by  said  deed  of  the  —  day  of  Septem- 
ber 1858. 

The  court  is  further  of  opinion,  that  the 
loss  of  the  slaves  by  the  emancipation  by 
the  g-ovemment  of  the  United  States,  ought 
not  to  fall  upon  the  estate  of  the  said  James 
Woods.  The  security  for  the  said  debt  was 
t>oth  the  land  conveyed  by  said  deed  and 
the  slaves  conveyed  by  the  deed  of  August 
1858.  The  provisions  of  the  deed  of  Sep- 
tember 1858,  requiring  the  personal  estate 
conveyed  by  the  deed  of  August  1858  to  be 
sold,  and  the  proceeds  to  be  applied  before 
the  real  estate  should  be  offered  for  sale, 
was  not  a  stipulation  that  the  land  should 
in  no  event  be  sold  until  the  slaves  had 
first  been  disposed  of.  Such  a  construction 
would  be  to  hold  that  if  the  slaves  had  died 
or  had  run  away,  or  been  sold  by  the  grantor 
in  whose  possession  they  were  left,  the  real 
estate  could  never  be  sold  and  the  trust 
never  executed.  The  loss  of  the  slaves  by 
emancipation  is  precisely  the  same  thing 
to  the  creditor  as  their  loss  by  death.  It 
must  fall  on  the  grantor,  in  whose  posses- 
sion they  became  free,  and  not  on  the  cred- 
itor. They  were  in  part,  and  in  part  only, 
security  for  the  debt,  and  as  such  security 
they  have  perished.  But  the  debt  remains 
unextinguished,  and  the  land  remains  as 
security  for  its  payment.  The  provision  of 
the  deed  relied  upon  is  not  a  stipulation 
that  binds  the  trustee  at  all  events  to  sell 
the  personal  property  before  he  could  sell 
the  land ;  but  the  plain  meaning  of  the  pro- 
vision is  that  whenever  the  trust  was  exe- 
cuted ( which  by  the  terms  of  the  deed  was 

to  be  done  on   the   written  request  of 
732    the  creditor  or   his  *assignee),    then 

the  trustee  should  sell  the  personal 
estate  first,  that  is,  the  personal  estate  in 
existence  at  the  time  of  the  sale.  If,  when 
the  trustee  proceeded  to  execute  the  trust, 
he  found  the  slaves  were  dead,  or  had  run 
away,  or  had  been  sold  by  the  grantor,  or 
had  been  emancipated  by  the  government, 
he  could  not  of  course  execute  the  trust  as 
to  them ;  because  it  was  simply  impossible. 
But  this  impossibility  of  selling  the  slaves 
certainly  does  not  interpose  any  reason 
why  the  land  should  not  be  sold,  because 
the  deed  required  him  to  sell  the  slaves 
before  he  should  sell  the  land.  This  would 
be  to  declare  in  effect  that  the  slaves  alone 
were  pledged  as  security  for  the  debt,  when 
by  the  solemn  deed  of   the   parties  the  land 


is  also  dedicated  to  its  payment.  The  Tery 
object  of  giving  the  second  deed  was  to  jfiw 
a  better  security  for  the  debt  than  the  prop- 
erty conveyed  in  the  first  deed,  which  only 
conveyed  the  slaves  and  the  life  estate  of 
Brown  in  the  land.  It  is  manifest  that  it 
was  the  dissatisfaction  of  the  det»tor  with 
the  security  of  the  first  deed  that  pronpted 
the  execution  of  the  second.  The  coostnac- 
tion  insisted  upon  by  the  appellant's  coob- 
sel  would  defeat  the  manifest  intentioo  <rf 
the  parties. 

The  court  is  further  of  opinion  that  the 
loss  of  the  slaves,  as  a  part  of  the  security, 
was  not  occasioned  by  the  postponement  <if 
the  sale  by  the  trustee.  The  sale  adrcrtiMd 
to  take  place  on  the  20th  February  1860 
was  not  prevented  by  any  action  of  the 
creditor  or  of  his  assignee,  but  was  port- 
poned  on  account  of  the  action  of  the  appel- 
lant herself.  It  was  done  at  her  earnest 
and  persistent  request.  It  was  done  in  ber 
interest  and  for  her  l)enefit. 

The  trustee  was  present  to  make  the  sak 
at  the  time  duly  advertised.  A  crowd 
733  was  then  present,  drawn  *to  the  sale 
by  the  advertisement.  The  sUtcs 
were  then  present,  and  they  were  then 
slaves.  They  would  undoubtedly  then  hate 
been  sold  but  for  the  earnest  and  active 
interference  of  the  appellant  and  friends 
interceding  in  her  interest. 

She  was  greatly  and  naturally  distressed 
that  the  debt  had  not  been  paid,  and  that 
the  property  must  be  sold.  She  made  earn- 
est and  tearful  appeals  to  her  nncle.  the 
appellee*  s  testator,  to  prevent  the  sale.  He 
yielded  to  those  appeals,  and  paid  the  dett 
secured  by  the  deed,  and  thus  the  sale  was 
prevented.  The  appellant  ought  not  now  t& 
allege  in  a  court  of  equity  that  the  loss  of 
the  slaves  was  caused  by  a  postponement 
of  the  sale,  and  that  this  loss  should  fsQ 
upon  the  estate  of  her  uncle,  who  vielded  to 
her  earnest  solicitation,  and  in  her  interest 
and  for  her  benefit  put  an  end  to  the  ssie. 
Nor  should  his  failure  to  order  an  ezecntion 
of  the  trust  deed  before  his  death*  and  be- 
fore the  emancipation  of  the  slaves,  now 
be  urged  as  a  reason  why  his  estate  shoaU 
lose  this  debt  so  justly  due  him.  Sordr 
his  benevolence  to  her,  and  his  indnlgenoe 
to  her  husband  for  many  years,  oajsrht  not 
to  avail  as  a  reason  for  casting  the  loss  <tf 
the  slaves  upon  his  estate. 

The  court  is  further  of  opinion  that  there 
is  no  sufficient  proof  in  the  cause  to  show 
that  James  Woods,  the  uncle  of  the  appe- 
lant, had  ever  made  to  her  a  gift  of  thii 
debt  due  from  her  husband,  or  that  he  ever 
promised,  with  or  without  any  oonssdera- 
tion,  that  the  trust  created  by  the  deeds. 
which  were  assigned  to  him  with  the  ddJt, 
should  never  be  executed.  On  the  contrarr. 
the  court  is  of  opinion  that  it  is  cleafiy 
proved  that  Woods  did  not  voluntarily  and 
without  solicitetion  pay  this  debt,  bnt  that 
he  hesitated  long  l>efore  he  agreed  to 
734  do  so ;  at  first  positively  refused,  *and 
did  not  consent  to  do  so  until  it  was 
stipulated  that  the  creditor  should  aasifs 
and  transfer  to  him  both  the   bond  and  te 
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deed  securing'  it.  It  was  only  upon  this 
express  condition,  stated  in  writing  in  the 
body  of  the  receipt  for  the  money  paid  to 
the  trustee,  that  he  consented  to  take  the 
place  of  the  creditor  and  to  stop  the  sale  of 
the  property.  This  paper  was  carefully 
filed  away  among  his  papers,  and  passed 
into  the  hands  of  his  executor  upon  his 
death,  who  obtained  from  Moon,  the  cred- 
itor, a  more  formal  assig'nment.  Whatever 
may  have  been  his  intention  at  the  time  he 
paid  the  debt,  with  reference  to  settling 
this  property  upon  his  niece,  that  intention 
w^as  never  carried  out.  And  at  his  death 
this  debt  with  its  securities  was  part  of  his 
estate,  which,  upon  his  death,  passed  to  his 
executor ;  and  it  was  the  duty  of  that  exec- 
utor to  collect  the  debt  by  enforcing  the 
execution  of  the  trust. 

The  court  is  further  of  opinion  that  in 
this  controversy  between  her  and  the  cred- 
itors of  her  husband  the  appellant  cannot 
t>e  reg^arded  as  the  surety  of  her  husband, 
or  as  a  mere  guarantor  for  the  payment  of 
the  debt ;  and  that  as  against  them  she  can 
claim  none  of  the  rights  of  mere  surety  or 
^^narantor.  She  united  with  her  husband 
in  conveying  her  land  to  a  trustee  for  the 
payment  of  this  debt.  The  deed  was  exe- 
cuted in  the  mode  prescribed  by  the  statute. 
There  is  no  pretence  that  any  fraud  was 
practiced  upon  her,  or  that  she  did  not  know 
hc^r  rights,  and  fully  understand  the  conse- 
quences of  her  act  and  deed. 

The  deed  must  now  be  held  to  be  what  it 
purports  to  be,  and  what  the  parties  intended 
it  to  be,  and  the  trust  must  be  enforced  as 
the  terms  of  the  deed  and  the  law  require. 

Decree  affirmed. 


73B 


*Qage  V.  Crockett. 

September  Term«  1870.  Staunton. 


Court  of  AppMds— JniiMllctloaal  Amount.*— To  give 
tbe  conrt  of  appeals  jurisdiction  of  a  canse.  except 
in  certain  cases  specified,  the  judgment  or  decree 
must  amount  to  1600,  principal  and  interest  at  tbe 
date  of  tbe  Judgment  or  decree,  except  wbere  tbe 
claim  of  tbe  plaintiff  is  more  tban  tbat  amount 
and  be  applies  for  tbe  appeal. 

This  case  was  argued  at  Wytheville,  but 
^w^as  decided  at  Staunton.  It  was  a  case  in 
^w^hich  S.  8.  Crockett  recovered  a  judg-ment 
in  the  circuit  court  of  Wythe  county  against 
Aaron  D.  Gage,  garnishee  of  Edward  Shel- 
ley, on  the  226,  of  September  1875,  for  an 
amount,  principal  and  interest  at  the  date 
of  the  judgment,  a  little  less  than  $500 ;  but 
-when  the  supersedeas  was  applied  for  and 
obtained  by  Gage,  it  amounted  to  more  than 
that    sum.     The  appellee,    Crockett,  moved 

•Coart  of  Appeals  Jwrisdictlonal  Amount.— See  Bar- 
man ▼.  City  of  Liyncbbnrr,  SSGratt  87,  and  extensive 
noU:  Tebbs  y.  Lee,  76  Va.  747;  Hicks  ▼.  Roanoke  Brick 
Co.,  M  Va.  742,  27  S.  E.  Rep.  600;  Arnold  y.  Lewis  Ck>. 
Cn.,  88  W.  Va.  146. 18  S.  E.  Rep.  477;  Marion  Macbine 
Works  y.Craiff,  18  W.  Va.  588;  4Min.  Inst.  (2d  Ed.)  DM; 
Barton*8  Law  Pr.  <2d  Ed.)  42. 


the  court  to  dismiss  the  appeal,  on  the 
ground  that  the  matter  in  controversy  was 
not  sufficient  to  give  this  court  jurisdiction. 

Boiling,  for  the  motion. 

Gilmore,  against  the  motion. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

At  the  time  the  judgment   was  recovered 
ag'ainst  the  appellant  in  the  court  below  it 
amounted  to  a  fraction   less   than  fiv^  hun- 
dred dollars.     When,    however,    the   appeal 
was   applied    for    and   obtained,    the 

736  amount  due,  ^including'  principal  and 
interest,  exceeded  that  sum. 

The  question  is,  whether  this  court  has 
jurisdiction.  In  considering  applications 
for  appeals  and  writs  of  error,  this  court 
has  uniformly  acted  upon  the  idea  that  the 
date  of  the  judgment  or  decree  is  to  be  looked 
to  in  order  to  determine  the  amount  in  con- 
troversy. The  learned  counsel  insists  that 
this  practice  is  erroneous,  that  in  ascer- 
taining the  amount  in  controversy  reference 
should  be  had  to  the  date  of  the  appeal,  so 
that  if  the  sum  then  due,  including  princi- 
pal and  interest,  is  five  hundred  dollars  or 
upwards,  this  court  has  jurisdiction,  al- 
though the  judgment  was  in  fact  rendered 
for  a  less  sum. 

We  have  given  the  subject  a  careful  con- 
sideration, and  we  see  no  reason  for  any 
change  in  the  rule  adopted  by  the  court. 
The  constitution  declares  that  the  supreme 
court  shall  not  have  jurisdiction  in  civil 
cases  where  the  matter  in  controversy,  ex- 
clusive of  costs,  is  less  in  value  or  amount 
than  five  hundred  dollars,  except  in  certain 
enumerated  cases  not  necessary  now  to 
mention.  What  then  is  the  construction  to 
be  placed  upon  this  provision?  Does  it  refer 
to  the  matter  in  controversy  in  this  court 
or  in  the  lower  court? 

According  to  the  decisions  of  the  supreme 
court  of  the  United  States,  in  order  to  de- 
termine **the  matter  in  controversy,"  re- 
currence must  be  had  to  the  subject  for 
which  the  suit  is  brought,  and  on  which 
issue  is  joined.  Where  the  plaintiff  sues 
for  money,  and  claims  in  his  declaration 
more  than  two  thousand  dollars,  but  by  the 
ruling  of  the  court  obtains  a  judgement  for 
less,  he  is  entitled  to  an  appeal,  because  as 
to  him  the  matter  in  controversy  is  the  sum 
claimed,  and  upon  a  new  trial  he  may  obtain 
a  recovery  for  that  sum  or  more. 

But  if  the  plaintiif  is  satisfied  with 

737  a  judgment   for  *less  than  two  thou- 
sand   dollars,    the    defendant    cannot 

appeal,  because  as  to  him  the  only  matter 
in  controversy  is  the  judgment,  and  that 
being  for  '  a  less  sum  than  two  thousand 
dollars,  the  jurisdiction  of  the  court  does 
not  attach.  While,  therefore,  the  amount 
actually  in  controversy  is  the  criterion  of 
jurisdiction  in  all  cases,  so  far  as  the  de- 
fendant is  concerned,  the  sum  for  which 
the  judgment  was  rendered  at  its  date  is 
alone  looked  to  in  order  to  determine  the 
amount  or  subject  matter.     This  is  the  well 
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settled  doctrine  of  the  supreme  court  of  the 
United  States.  1  Brig-htley's  Digest,  pag-e 
288,  note. 

This  court  has  uniformly  adopted  sub- 
stantially the  same  rule.  It  also  looks  to 
the  amount  actually  in  dispute  between  the 
parties.  If  the  plaintiff  claims  in  his  dec- 
laration or  bill  money  or  property  of  greater 
value  than  five  hundred  dollars,  he  is  en- 
titled to  his  appeal  or  writ  of  error,  although 
the  judgment  may  be  for  less.  On  the  other 
hand,  the  defendant  in  the  very  same  case 
is  denied  an  appeal  for  the  reason  already 
given,  and  that  is,  the  plaintiff  being  sat- 
isfied, the  only  matter  of  controversy  is  the 
judgment,  which  being  for  less  than  five 
hundred  dollars,  there  is  no  ground  for  the 
jurisdiction  of  this  court. 

The  learned  counsel  argues  that  an  af- 
firmance by  the  supreme  court  of  the  United 
States  does  not  change  the  judgment  or 
decree  appealed  from,  whereas  an  affirmance 
by  this  court  has  that  effect ;  and  he  argues, 
the  rule  in  regard  to  appeals  ought  therefore 
to  be  different.  Upon  an  affirmance  by  the 
supreme  court  of  the  United  States,  interest 
is  calculated  from  the  date  of  the  judgment 
below  till  paid,  at  the  same  rate  that  similar 
judgments  bear  interest  in  the  courts  of  the 
state    where    the     judgment    is    rendered. 

When  the  writ  of  error  is  sued  out 
738    merely  for  delay,  damages  at*the  rate 

of  ten  per  centum  are  awarded  on  the 
judgment  from  its  date.  Upon  an  affirm- 
ance by  this  court,  interest  is  computed 
upon  the  whole  amount  of  the  recovery, 
including  interest  and  costs.  In  both  courts 
interest  is  given  by  way  of  compensation 
for  the  delay  occasioned  by  the  appeal.  In 
neither  court  is  any  change  effected  by  an 
affirmance  of  the  judgment. 

In  the  courts  of  this  state  judgments  (as 
also  decrees)  usually  bear  interest  from  their 
date.  But  it  has  never  been  supposed  that 
the  defendant  by  his  own  default  in  paying 
the  judgment  could  obtain  for  himself  a 
right  of  appeal,  which  he  did  not  possess, 
without  such  default.  According  to  the  rule 
insisted  on  by  the  learned  counsel,  the  de- 
fendant has  only  to  postpone  his  application 
for  an  appeal  until  the  accumulation  of 
interest  is  sufficient  to  give  the  jurisdiction. 
The  plaintiff  may  do  the  same  thing.  If 
his  claim  is  for  less  than  five  hundred  dol- 
lars, and  there  is  a  judgment  against  him, 
he  can  also  delay  his  appeal  until  the  nec- 
essary amount  is  obtained,  and  thus  by  his 
delay  confer  upon  this  court  cognizance  of 
a  case  it  did  not  have  when  the  erroneous 
decision  was  made.  The  jurisdiction  of 
this  court  ought  to  be  governed  by  certain 
fixed  rules  and  principles  of  law,  and  not 
made  to  depend  upon  the  pleasure  or  caprice 
of  parties.  In  ascertaining  the  amount  in 
controversy  therefore  within  the  meaning 
of  the  constitution,  recurrence  must  be  had 
to  the  date  of  the  judgment  below,  and  not 
to  the  sum  due  at  some  subsequent  period 
by  the  accumulation  of  interest.  For  these 
reasons  the  appeal  must  be  dismissed,  as 
improvidently  allowed. 


The  judgment  was  as  follows : 

This  cause,  which  is  pending  in  thU 
739  court  at  its  *place  of  session  a 
Wytheville,  having  t>een  partly  heart 
but  not  determined  at  said  place  of  sesuoo, 
this  day  came  here  the  parties  by  tfadr 
counsel,  and  the  court  having  matnrelT 
considered  the  transcript  of  the  reconl  <^ 
the  judgment  aforesaid,  and  the  argimmts 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  Writing  and  filed  with  the  record,  tbit 
the  amount  of  the  judgment  at  its  date 
being  under  $500,  this  court  has  no  juris- 
diction. It  is  therefore  considered  that  tiie 
supersedeas  aforesaid  be  dismissed  as  im- 
providently awarded,  and  the  defendant  in 
error  recover  against  the  plaintiff  in  error 
his  costs  by  him  about  his  defense  in  this 
behalf  expended.  And  it  is  farther  onieried 
that  this  judgment  be  entered  on  the  onier 
book  here,  and  forthwith  certified  to  the 
clerk  of  the  court  where  the  cause  is  pend- 
ing, who  shall  enter  the  same  on  his  ocder 
book,  and  certify  it  to  the  said  circuit  conrt 
of  Wythe  county. 

Appeal  dismissed. 


740         «Clevinger&  als.  v.  Miller. 

September  Term,  187<t,  Staontoa. 
SubroflTStlon— Officer  Pmying  Bxecatloa  In  HU 
for  Collectloii.*— A  sheriff  or  other  officer  who  pan 
an  execntion  in  his  hands  for  coUectioii.  witkoir 
an  asaisrnment  at  the  time,  of  the  judsment  cc 
which  it  is  founded  or  the  debt,  is  not  entitled  t» 
be  subrogated  to  the  lien  of  the  creditor  vfeo« 
debt  he  has  paid,  as  acrainst  other  credttoorB  haviw 
liens  by  Judsrment  or  otherwise. 

Quinn  &  Ritter  iiled  their  bill  in  the  cir- 
cuit court  of  Frederick  county,  claiming  to 
be  creditors  by  judgment  of  Harrison  Swr- 
ers,  and  seeking  to  subject  his  estate  ml 
and  personal  to  satisfy  their  debt.  Tbej 
stated  that  there  were  liens  by  deed  npoa 
the  land  and  also  judgments  which  weit 
liens  upon  it.  A  commissioner  was  directed 
to  take  an  account  of  the  liens  upon  the 
land  of  Bowers ;  and  he  made  a  report  is 
April  1873.  The  report  showed  that  the 
debts  exceeded  the  estimated  value  of  the 
property ;  but  it  is  only  necessary  to  refer 
to  one  matter.  It  appears  from  the  reptft. 
that  of  the  executions  against  Bowers  that 
went  into  the  hands  of  L.  A.  Miller,  either 
as  sheriff  or  deputy  sheriff,  fivev  amonntiiil^ 


^Sabroffstlon— Offlcor  Pmylng  Bxecotton  in  Him 

for  Collection.— As  sustaining*  the  rule  that  sahrac^ 
tion  will  not  be  enforced  on  behalf  of  a  mere  voIob- 
teer.  see  Fidelity,  etc..  Co.  ▼.  S.  V.  B.  R.  Oa.  88  Va.  r. 
9  S.  £.  Rep.  750:  Norris  v.  Woods,  80  Va.  8TBl  17  S-  E- 
Rep.  552:  Burton  v.  Mill,  78  Va.  4S0:  Barksdale  r.  Fiti- 
flrerald,  76  Va.  MM:   Sherman  v.  Shaver,  75  Va.  i 
Gatewood  v.  Gatewood.  75  Va.  414;  Rhea  t.  Prtsum 
76  Va.  771 ;  Neely  v.  Jones.  16  W.  Va.  612:  Feaasier 
y.  Wi throw,  12  W.  Va.  654.  650;  McNeil  t.  MiUer.  9 
W.  Va.  483,  S  S.  E.  Rep.  837:  Myers  t.  10Iler.6W 
Va.  618,  81  S.  £.  Rep.  984.    All  the  abore  citt  tte 
principal  case  with  approvaL    See  further,  dut 
V.  Moore,  76  V a.  9QS;  Enders  v.  Brnne,  4  Rand.  0k 
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principal  and  interest  to  upwards  of  $1,700, 
were  paid  by  him  to  the  plaintiffs  or  their 
attorney;  he  not  returning  the  executions 
satisfied,  but  holding*  the  judgments  as  his 
own,  thoug-h  without  assignment,  and  with- 
out request  from  Bowers  to  pay  them.  One 
judgment  in  favor  of  Y.  P.  Watkins,  was 
assigned  by  Watkins  to  J.  G.  Miller,  who 
had  paid  the  execution.  The  commissioner 
reported   these   judgments  as  subsist- 

741  ing  liens  upon  the  lands  of  *Bowers; 
and  A.    Clevinger,  J.  F.  Keckley  and 

the  National  Bank  of  Marti nsburg  being 
creditors  of  Bowers  by  subsequent  deeds  of 
trust,  excepted  to  the  report  in  this  respect. 
The  cause  came  on  to  be  heard  on  the  13th 
of  November  1874,  when  the  court  overruled 
this  and  all  other  exceptions  to  the  report, 
and  made  a  decree  directing  the  debts  re- 
ported by  the  commissioner  to  be  paid  ac- 
cording to  their  priorities.  And  thereupon 
Clevinger  and  Keckley  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was 
allowed. 

Barton  and  Boyd,  for  the  appellants. 

Parker,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

At  common  law  payment  utterly  extin- 
guishes the  debt  and  every  security  given 
for  it.  A  surety  who  makes  such  payment 
becomes  thereby  only  a  simple  contract 
creditor  of  the  principal  debtor.  Courts  of 
equity,  however,  interpose  to  keep  alive  the 
debt  for  the  benefit  of  the  surety.  In  these 
courts  he  is  subrogated  to  all  the  rights  and 
remedies  of  the  creditor,  and  entitled  to 
enforce  all  his  liens,  priorities  and  means 
of  payment.  The  doctrine  of  subrogation 
does  not  stand  upon  contract,  express  or 
implied,  but  upon  principles  of  natural  jus- 
tice. As  it  is  purely  a  creature  of  equity 
it  is  only  enforced  in  those  cases  where  its 
application  is  just,  and  sanctioned  by  the 
obligations  of  good  faith  and  sound  policy. 
1  I^ead.  Cases  in  Equity  88. 

And  further,  it  is  only  enforced  in  behalf 
of   sureties    and   others  who   are   re- 

742  quired  to  pay  in  order  to  protect  *their 
own  interests,   and  never   in  favor  of 

mere  volunteers.  In  the  Bank  of  the  United 
States  V.  Winston,  2  Brock.  R.  254,  Judge 
Marshall  said,  ^*  there  was  no  case  in  which 
the  doctrine  of  subrogation  has  been  en- 
forced in  favor  of  one  not  bound  by  the 
original  contract  who  discharged  it  as  a 
volunteer.  He  would  not  say  it  might  not 
be  done ;  but  if  it  may,  equity  will  consider 
all  the  circumstances  and  impose  equitable 
terms. ' ' 

We  are  now  to  consider  whether  consist- 
ently with  these  principles  a  sheriff  having 
executions  in  his  hands  and  paying  them 
to  the  creditor  is  entitled,  without  an  as- 
signment of  the  debt,  to  be  subrogated  to 
the  lien  of  such  creditor  upon  the  real  estate 
of  the  debtor,  as  against  other  subsequent 
judgment  creditors.  The  question  is  one  of 
the  first   impression   in    this   state.     It  has 


never  been  passed  upon  by  this  court,  and 
the  books  show  but  few  cases  upon  the  sub- 
ject in  other  states.  It  must  therefore  be 
determined  exclusively  upon  principle. 

In  the  first  place,  it  is  the  duty  of  a 
sheriff  having  an  execution  in  his  hands, 
to  collect  the  money,  or  to  levy  and  sell, 
and  pay  the  proceeds  into  court  or  to  the 
plaintiff;  and  further,  to  make  prompt  re- 
turn of  the  execution.  If  the  defendant 
has  no  effects  upon  which  a  levy  can  be 
made,  the  officer  should  return  the  process 
with  a  statement  of  the  facts.  This  is  the 
precept  of  the  writ,  and  the  command  of 
the  law.  If  the  sheriff  fails  to  levy  in  a 
proper  case,  or  having  levied,  fails  to  sell 
without  a  sufficient  cause,  he  is  liable  to  a 
fine,  and  to  make  good  to  the  creditor  the 
amount  of  the  debt.  This  liability,  how- 
ever, does  not  arise  out  of  any  supposed 
relation  of  principal  and  surety  between 
the  sheriff  and  the  debtor  in  the  execution. 
It  is  the  mere  consequence   of  official 

743  misconduct.     *It   is   the   penalty   im- 
posed by  the  law   for  a   plain  breach 

of  duty. 

It  has  been  held  in  a  number  of  cases, 
that  an  officer  charged  with  the  collection 
of  moneys  due  individuals  or  the  govern- 
ment, who  pays  the  taxes  or  debt  of  another 
person,  cannot  maintain  an  action  to  recover 
the  same  in  the  absence  of  a  prior  request 
or  a  subsequent  promise.  Kidder  v.  Town- 
send,  3  John.  R.  430 ;  Beach  v.  Vandenburgh, 
10  John.  R.  369;  Overseers  of  Wallkill  v. 
Overseers  of  Manmakating,  14  John.  R.  87. 

In  L/ipscomb's  adm*r  v.  Winston,  adm'r 
of  L/ittlepage,  1  Hen.  Sl  Mun.  453,  this  court 
held,  that  a  sheriff  having  indulged  a  man 
for  his  taxes,  on  paying  the  same  into  the 
treasury  in  his  behalf,  might  recover  the 
amount  with  interest;  but  this  was  upon 
an  express  promise  of  indemnity.  This 
decision  was  made  by  two  judges  in  a  court 
of  three ;  and  not  without  a  vehement  pro- 
test from  Judge  Tucker,  who  declared  that 
a  contract  more  flagrantly  in  maleficio 
never  was  brought  to  the  view  of  the  court. 

It  is  very  clear,  that  if  the  sheriff  stands 
in  the  relation  of  surety  to  the  delinquent 
debtor,  it  is  perfectly  competent  for  him  to 
pay  the  money  to  the  creditor,  and  without 
a  prior  request  or  subsequent  promise,  to 
maintain  an  action  against  the  person  for 
whom  the  payment  is  made.  A  surety 
may,  at  any  time,  voluntarily  pay  the  debt 
after  it  is  due ;  and  he  is  at  once  entitled 
to  his  action.  These  considerations  are 
sufficient  to  show  the  wide  distinction  be- 
tween one  who  assumes  a  liability  for  an- 
other by  contract,  and  him  whose  liability 
flows  from  a  breach  of  official  duty. 

It  has  already  been   seen   that  the  failure 
to  levy  and  sell  in  a  proper  case  is  a  violation 
of  the  official  bond,   as   well   as  of  the  pre- 
cept of  writ.     It  is  a  wrong  to  the  plaintiff 
in  the  execution,  to  other  creditors  of 

744  *the  debtor,  and  to  the  public  who  are 
interested  in  the  just  and  proper  dis- 
charge of  official  trusts.  Such  indulgence 
to  the  debtor  is  often  not  only  an  injury  to 
him  and  his   creditors,  but   its   tendency  is 
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to  involve  the  sureties  of  the  sheriff  in  ex- 
pensive and  sometimes  ruinous  litigation. 
It  leads  to  the  diversion  of  funds  in  the 
hands  of  the  officer  from  their  proper  desti- 
nation, for  the  purpose  of  dispensing  favors 
and  indulgencies  to  those  whom  he  desires  to 
befriend  or  conciliate. 

Whilst  the  debtor's  property  is  ostensibly 
subject  to  the  lien  of  the  execution  held  by 
the  sheriff,  it  is  permitted  to  remain  in  the 
possession  of  the  debtor,  subject  to  his  con- 
trol, and  thus  effectually  protected  against 
the  claims  of  other  creditors.  When  the 
debtor's  personal  effects  are  properly  applied 
to  the  satisfaction  of  the  older  judgments, 
the  subsequent  judgment  creditor  may  suc- 
cessfully assert  his  lien  upon  the  land.  But 
if  the  debtor  is  permitted  through  the  in- 
dulgence or  the  connivance  of  the  sheriff, 
to  consume  or  dispose  of  his  goods  and 
chattels,  and  the  sheriff  is  then  allowed  to 
stand  in  the  shoes  of  the  prior  creditor  and 
enforce  his  liens  upon  the  land,  it  is  obvious 
that  in  a  large  majority  of  cases  the  junior 
creditor  will  be  the  sufferer. 

When  an  execution  is  satisfied,  it  is  the 
duty  of  the  officer  to  make  return  according 
to  the  fact.  Parties  dealing  with  the  debtor 
upon  the  faith  of  such  return,  may  justly 
conclude  that  the  lien  of  the  judgment  and 
execution  has  been  fully  discharged.  To 
permit  the  sheriff  at  any  future  period  to 
enforce  such  lien  in  the  face  of  his  own 
return,  against  other  creditors,  is  to  en- 
courage official  delinquency  by  according  to 
it  a  superior  equity. 

Such  are  but  a  small  part  of  the 
745  evils  resulting  from  *the  doctrine  of 
subrogation  when  applied  to  sheriffs 
and  other  officers  charged  with  the  collection 
of  debts.  So  far  as  my  investigation  has 
extended,  it  has  met  with  but  little  favor 
by  the  courts.  In  The  People  v.  Onondaga, 
19  Wend.  R.  79,  the  sheriff  levied  upon  per- 
sonal property  sufficient  to  satisfy  the  exe- 
cution, but  left  it  in  the  possession  of  the 
defendant.  The  latter  having  eloined  the 
property,  the  sheriff  was  compelled  to  pay 
the  debt.  He  thereupon  procured  an  as- 
signment of  the  judgment.  The  supreme 
court  of  New  York  was  of  opinion  that  the 
sheriff  was  entitled  to  be  subrogated  in  the 
place  of  the  creditor  as  against  the  debtor, 
but  not  as  against  purchasers  of  his  real 
estate  on  subsequent  judgments  and  exe- 
cutions. (It  seems  that  these  creditors  were 
the  purchasers  at  the  sales  made  for  their 
benefit. )  The  court  says  that  although  the 
debtor  subtracted  the  property  before  the 
subsequent  judgment  creditors  got  their 
judgments,  the  levy  by  the  sheriff  might 
well  have  induced  them  to  suppose  the  first 
judgment  was  satisfied,  and  led  them  on  in 
their  own  suits  to  expense  and  trouble.  All 
this  was  very  likely  in  consequence  of  the 
neglect  of  Luther  the  sheriff." 

It  will  be  perceived  that  the  supreme  court 
of  New  York  denied  to  the  sheriff  the  right 
of  subrogation  as  against  creditors  and  pur- 
chasers, although  he  had  obtained  an  as- 
signment of  the  judgment.  Without  con- 
troverting  the  justice   of  this  decision  in 


the  particular  case,  it  would  aeem  vefjclev 
that  the  sheriff  by  obtaining  from  the  cred- 
itor an  assignment  of  his  judgment,  would 
necessarily  be  entitled,  as  assignee,  toaH 
his  liens  and  priorities.  The  sheriff  has 
the  same  right  of  purchasing  the  debt  that 
others  have ;  and  such  purchase  necessarilj 
carries  with  it  all  the  remedies  for  iti 
enforcement    to   which    the    assigaor 

746  *was  entitled.  When,  therefore,  the 
officer  becomes  assignee  of  the  judg- 
ment, and  makes  a  true  and  perfect  rctan 
of  the  execution,  he  is  entitled  to  the  lien, 
and  no  injustice  is  done  to  creditors  or  par- 
chasers. 

The  learned  counsel  for  the  appellee  con- 
cedes, that  where  the  sheriff  is  compelled 
to  satisfy  the  debt  in  consequence  of  hit 
own  default  in  levying  and  selling,  be  cas- 
not  maintain  an  action  for  the  recovery  of 
the  money ;  nor  is  he  entitled  to  a  right  of 
subrogation.  He  insists,  however,  that  in 
this  case  there  was  no  such  default,  bccasae 
the  debtor  owned  no  personal  property  ost 
of  which  the  executions  could  have  been 
made.  If  such  was  the  fact — if  the  debtor 
had  no  effects  upon  which  a  levy  could  be 
made,  it  was  the  officer's  duty  to  return  the 
executions.  He  was  certainly  under  no  ob- 
ligation to  pay  them.  It  is  incredible  that 
a  sheriff  under  such  circumstances,  would 
voluntarily  assume  the  payment  of  debts  to 
the  amount  of  a  thousand  dollars  or  mote, 
for  which  he  was  in  no  manner  liable.  The 
just  inference  is,  that  he  made  the  psj- 
ments  because  he  well  knew  he  had  by  hit 
default  become  responsible  to  the  creditors 
Both  the  sheriff  and  the  execution  debtor 
were  examined  in  this  case,  and  neither  of 
them  intimated  that  the  executions  ooaM 
not  have  t>een  made  out  of  the  debtor's 
property.  On  the  contrary,  it  may  be  tuxij 
inferred  from  the  testimony,  that  the  fail- 
ure to  do  so  proceeded  either  from  negli- 
gence on  the  part  of  the  sheriff,  ch*  an 
indisposition  to  levy  and  sell.  We  do  not 
mean  to  intimate  that  the  result  woak)  be 
different  even  if  the  facts  were  as  stated 
by  the  learned  counsel.  It  is  sufficient  to 
say,  that  his  suggestions  are  not  snstaiaed 
by  the  evidence. 

In  considering  this  case  we  have  not 
deemed  it  necessary  to  notice  partic- 

747  ularly  the   testimony  adduced  *1>y  the 
parties.     There  are  but  two  witnesMt. 

the  appellee  and  the  debtor.  Their  testi- 
mony is  so  conflicting  that  no  safe  conclu- 
sion can  be  drawn  from  it.  We  have  thon^ 
it  best  to  rest  our  decision  upon  cerUis 
well-defined  principles,  with  a  view  to  some 
general  rule  for  the  adjudication  of  future 
controversies  of  a  like  character.  The 
result  is  that  the  decree  of  the  circuit  court 
must  be  reversed,  and  a  decree  eutered  in 
conformity  with  the  views  herein  expressed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  tiietr 
counsel,  and  the  court  having  matardT 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing   and    filed  with  the   record,  that  a 
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sheriff  or  other  officer  who  pays  an  execution 
in  his  hands  for  collection,  without  an  as- 
signment at  the  time  of  such  judgment  or 
the  debt,  is  not  entitled  to  be  subrog'ated  to 
the  lien  of  the  creditor  whose  debt  he  has 
paid,  as  against  other  creditors  having  liens 
bj  judgment  or  otherwise.  The  circuit 
court  therefore  erred  in  holding,  that  the 
appellee  had  a  right  of  subrogation  in  this 
case  to  the  lien  of  the  judgment  creditors 
whose  exceutions  had  been  paid  by  him 
without  having  obtained  an  assignment  or 
transfer  of  the  judgments  or  the  debts  se- 
cured thereby.  It  is  therefore  decreed  and 
ordered  that  for  this  error  the  decree  of  the 
circuit  court  be  reversed  and  annulled ;  and 
that  the  appellee  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  this 
court  proceeding  to  pronounce  such  decree 
as  the  said  circuit  court  ought  to  have  pro- 
nounced, it  is  decreed  and  ordered,  that 
748  the  first  exception  taken  by  the  *cred- 
itors  Clevinger,  Keckley,  and  the  Na- 
tional Bank  of  Martinsburg  to  the  report 
of  commissioner  Huck,  be  sustained,  except 
as  to  the  judgment  in  favor  of  Y.  P.  Wat- 
kins,  of  which  the  appellee  being  an  as- 
signee, is  entitled  to  subrogation  to  the 
judgment  lien  of  said  Watkins.  It  is  further 
decreed  and  ordered  that  this  cause  be  re- 
manded to  the  circuit  court  to  be  proceeded 
with  in  conformity  with  the  principles 
herein  declared. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Frederick  county. 

Decree  reversed. 


740        ^Richardson  v.  Insurance  Company 

of  Valley  of  Va. 

September  Term,  1870,  Staunton. 

I.  Pleading— Action  of  Debt-Plea  of  Setoff  «—R.  bor- 
rowed in  1801,  Sl,fl60  from  an  Insurance  Company, 
for  which  he  gave  his  note  under  seal,  payable  on 
demand;  and  he  deposited  with  the  company  sixty 
shares  of  its  stock,  as  security  for  the  debt:  and  by 
endorsement  on  the  note  he  authorized  a  sale  of 
the  same  by  the  company  If  the  note  was  not  paid 
when  required  by  the  company.  The  dividends  on 
this  stock  were  credited  on  the  note  up  to  July  1804, 
reducing  the  note  to  Sl,060.  To  an  action  of  debt  on 
the  note  R.  craves  oyer  of  these  endorsements  and 
then  says:  "that  the  sixty  shares  of  stock  pledged 
by  him  to  plaintiff,  as  set  forth  in  the  endorsement, 
remained  in  the  exclusive  management,  custody 
and  control  of  the  plaintiff,  from  the  date  of  said 
obligation  hitherto,  and  that  during  this  period, 
the  plaintiff  had  so  carelessly  and  Improvidently 
managed  and  controlled  said  stock  as  that  the 
same  had  become  utterly  worthless,  unavailing  and 
lost  to  defendant  as  property.  And  thereby  defend- 
iint  has  sustained  loss  to  the  amount  in  value  of 
•1.500:  and  this  amount  he  now  offers  to  set  off 
against  plaintiff's  demand.**    Hkld: 

•Special  Plea  of  Setoff.— See  Huff  v.  Broyles.  20 
Oratt.  288,  and  noU\  Keckley  v.  Bank,  79  Va.  458; 
Burtners  v.  Keran,  24  Gratt.  42;  Watkins  v.  Hopkins. 
IS  Gratt  743;  Barton's  Law  Pr.  (2d  £d.)  p.  614. 


I.  Same— Same— Same.— The  plea  is  bad.  because  it 
does  not  set  forth  and  show  what  acts  the  plain- 
tiff had  done,  or  omitted  to  do.  in  regard  to  the 
stock;  which  acts  were  intended  to  be  com- 
plained of  in  the  plea.  It  does  not  therefore  suffi- 
ciently appear  whether  such  acts  or  omissions 
constitute  a  good  defence  to  the  action. 

a.  Same— Same— Same.— If  the  plea  had  said,  that 
the  plaintiff  did  not  sell  the  stock,  or  have  it  sold, 
but  retained  possession  of  it  until  it  perished  in 
consequence  of  the  war.  it  would  not  have  been  a 
legal  bar  to  the  action.  The  stock  being  a  mere 
pledge  as  collateral  security  for  the  debt,  the 
plaintiff  might  have  sold  it,  but  was  not  bound  to 
do  so;  at  least  without  being  required  by  the  de- 
fendant 

This  was  an  action  of  debt  in  the  circuit 
court    of   Clarke  county,    brought   in 

750  May  1873,  by  The  Insurance  *Company 
of  the  Valley  of   Virginia,    suing  for 

the  use  of  William  Bird,  receiver,  against 
John  D.  Richardson,  upon  a  note  under  seal 
for  $1,650,  bearing  date  June  1st,  1861  pay- 
able on  demand,  with  interest  from  the  1st  of 
July  1860.  The  defendant  appeared  and 
filed  the  pleas  of  ** payment,"  ** set-off,** 
and  **the  statute  of  limitations,'*  on  which 
issues  were  joined :  and  he  also  filed  a  spe- 
cial plea  to  which  the  plaintiff  demurred ; 
and  the  court  sustained  the  demurrer.  The 
parties  waived  a  jury,  and  the  court  ren- 
dered a  judgment  in  favor  of  the  plaintiff 
for  the  amount  of  the  note,  subject  to  credits 
which  reduced  it  to  $1,050,  with  interest 
from  the  1st  of  July  1864.  Richardson 
thereupon  applied  to  a  judge  of  this  court 
for  a  writ  of  error  and  supersedeas ;  which 
was  allowed.  The  only  question  in  the  case 
was  upon  the  special  plea,  and  that  is  given 
in  the  opinion  of  the  court. 

Holmes  Conrad,  for  the  appellant. 

Parker,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  of 
the  circuit  court  of  Clarke  county,  recovered 
by,  or  in  the  name  of  The  Insurance  Com- 
pany of  the  Valley  of  Virginia  against  John 
D.  Richardson,  on  a  single  bill  obligatory 
for  sixteen  hundred  and  fifty  dollars,  dated 
the  first  day  of  June  1861,  payable  on  de- 
mand, with  interest  from  the  first  day  of 
July  1860,  payable  annually.  The  defend- 
ant plead  payment,  setoff,  and  the  statute 
of  limitations,  to  which  the  plaintiff  replied 
generally,  and  issues   were  thereupon 

751  joined.      Afterwards    a    special  *plea 
was   filed  by   leave  of  the  court,  first 

craving  oyer  of  the  endorsements  on  the 
said  obligation,  which  are  set  out  in  the 
plea,  and  consist  of  a  pledge  in  these  words : 
**I  hereby  pledge  sixty  shares  of  stock  in 
*The  Insurance  company  of  the  Valley  of 
Virginia,'  and  authorize  sale  of  the  same 
by  the  secretary,  in  the  event  of  the  non- 
payment of  this  note,  whenever  required 
by  the  board  of  directors. 

J.  D.  Richardson.** 
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Also  of  a  statement  showing  that  interest 
on  the  obligation  to  January  1st  1863,  was 
cancelled,  that  the  semi-annual  dividends 
on  the  sixty  shares  of  stock  were  regularly 
credited  on  the  said  obligation  from  Jan- 
uary 1,  1863,  to  July  1, 1864,  inclusive,  each 
of  said  credits  amounting  to  $150 ;  that  in- 
terest on  said  obligation  at  the  same  dates 
was  regTilarly  cancelled,  and  that  the  bal- 
ance remaining  due  thereon  was  $1,050  with 
interest  from  July  1,  1864.  The  special  plea 
then  proceeded  in  these  words :  ** Whereupon 
defendant  says,  that  the  sixty  shares  of 
stock  pledged  by  him  to  plaintiff  as  set 
forth  in  the  endorsement,  remained  under 
the  exclusive  management,  custody  and 
,  control  of  plaintiff  from  date  of  said  obli- 
gation hitherto,  and  that  during  this  period, 
the  plaintiff  had  so  carelessly  and  improvi- 
dently  managed  and  controlled  said  stock, 
as  that  the  same  had,  before  the  commence- 
ment of  this  suit,  become  utterly  valueless, 
unavailing  and  lost  to  defendant  as  prop- 
erty. And  thereby  defendant  has  sustained 
loss  to  the  amount  of  $1,500;  and  this 
amount  he  now  offers  to  set-off  against 
plaintiff's  demand."  The  special  plea  was 
sworn  to  by  the  defendant.  The  plaintiff  de- 
murred to  it,  and  the  defendant  joined  in  the 
demurrer;  which  upon  argument  was 
752  ^sustained  by  the  court.  Afterwards 
to-wit :  on  the  2nd  day  of  March  1875 ; 
the  case  came  on  to  be  tried  on  the  issues 
which  had  been  made  up  on  the  other  pleas 
as  aforesaid,  and  neither  party  demanding 
a  jury,  it  was  considered  by  the  court  that 
the  plaintiff  recover  against  the  defendant 
$1,650,  the  debt  in  the  declaration  men- 
tioned, with  six  per  centum  per  annum 
interest  thereon  from  July  1,  1860,  reduced 
by  credits  to  $1,050  with  six  per  centum  per 
annum  interest  from  July  1,  1864,  until 
paid,  and  his  costs  by  him  about  his  suit 
in  that  behalf  expended.  To  this  judgment 
the  defendant  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas ; 
which  were  accordingly  awarded.  And  that 
is  the  case  we  have  now  to  dispose  of. 

The  only  question  in  the  case  is  as  to  the 
sufficiency  of  the  special  plea.  Does  it  pre- 
sent a  bar  to  the  action?  We  are  decidedly 
of  opinion  that  it  does  not.  Every  plea  in 
bar  to  be  a  good  defence  to  the  action  must 
aver  with  sufficient  certainty  such  facts  as 
amount  to  a  legal  bar.  The  facts  must  be 
set  out  with  such  particularity  in  the  plea 
as  to  inform  the  plaintiff  of  the  nature  of 
the  defence  intended  to  be  relied  on,  and 
thus  to  enable  him  to  reply  to  it,  to  make 
up  the  issue  thereon,    and  prepare  for  trial. 

Now  the  special  plea  in  this  case  certainly 
does  not  come  up  to  the  terms  of  this  legal 
requisition.  It  avers  that  '^the  plaintiff 
had  so  carelessly  and  improvidently  man- 
aged and  controlled  said  stock,  as  that  the 
same  had,  before  the  commencement  of  this 
suit,  become  utterly  valueless  and  unavail- 
ing^ and  lost  to  the  defendant  as  property." 
But  it  does  not  set  forth  and  show  what 
acts  the  plaintiff  had  done  or  omitted  to  do 
in  regard  to  the  stock,  which  acts  or  omis- 
sions were   intended   to    be   complained   of 


in  the    plea.     It   does    not    therefore  ssM- 

ciently  appear  whether  such  actscr 
763    ^omissions   constitute   agooddefeae 

to  the  action.  We  may  conjcciae 
that  what  the  defendant  meant  by  the  cse- 
less  and  improvident  manag^ement  and  oos- 
trol  of  the  stock  referred  to  in  the  plea,  «a 
that  the  plaintiff  did  not  sell  the  stock. « 
have  it  sold,  but  retained  possessioo  cf  it 
until  it  perished  in  consequence  of  the  vaz. 
This  can  only  be  a  conjecture  and  casaat 
be  assumed  as  the  real  intention  of  the  ^ 
fendant  in  framing  his  special  pica.  Birt 
even  if  it  could  be,  or  even  if  the  pka  U 
expressly  charged  the  fact,  ''that  tfac  plaia- 
tiff  did  not  sell  the  stock,  or  bare  it  stiC 
but  retained  possession  of  it  until  it  perisari 
in  consequence  of  the  war,"  yet  that  hd* 
assuming  it  to  be  a  fact,  would  not  oouti- 
tute  a  legal  bar  to  the  action.  The  sleek 
was  a  mere  pledge  as  collateral  secnntrrf 
the  payment  of  the  obligation.  The  piaio- 
tiff  might  have  sold  it,  or  had  it  sold  for 
the  payment  of  the  obligation,  but  was  sot 
bound  to  do  so;  at  least  without  beiif 
required  by  the  defendant;  and  it  it  sot 
averred  in  the  plea  nor  is  it  pretended  as 
matter  of  fact,  that  any  such  reqi]isit» 
ever  was  made,  or  that  the  defendant  enr 
said  anything  to  the  plaintiff  on  the  sdbjax 
of  such  a  sale.  The  defendant  no  dasbt 
expected  when  he  pledged  the  stock  to  tke 
plaintiff,  that  there  never  woukl  be  ary 
occasion  for  the  sale  of  it,  but  tlut  tkr 
plaintiff  would  hold  possession  of  it  xed 
receive  the  dividends  and  apply  them  to  the 
debt  until  it  suited  the  defendant's  cc»m- 
ience  to  pay  the  debt  and  thus  redeem  tfae 
stock;  or  until  the  plaintiff  chose  to  denial 
payment  of  the  debt,  and  it  was  not  odKr- 
wise  convenient  for  the  defendant  to  sake 
such  payment  than  by  a  sale  of  the  stcck. 
It  was  competent  for  the  defendant  topij 
the  debt  and  redeem  the  stock,  and  he  oc^ 
to  have  proceeded  in  that   way,    or  at  )aA 

have  notified  or  requested  the  plaiotif 
754    to  sell  the  stock  *if  he  wished  to  taie 

it  sold  for  the  payment  of  the  defcc 
And  not  having  pursued  this  plain  co«x 
which  he  had  a  right  to  pursue,  he  caaaot 
justly  complain  of  the  plaintiff  for  notdcdtf 
or  having  had  done  what  he,  the  defenduL 
might  himself  have  done,  and  ought  to  tan 
done  if  he  desired  it  to  be  done. 

It   can    hardly    be    necessary  to  refer » 
authority  in  support  of  the  foregoing  T:e«fc 
It  can  be  found  in  abundance  in   the  9C» 
to  the  cases  referred  to  in  the  petition  foci 
writ  of  error — Pain   v.    Packard   and  Esf 
V.  Baldwin,  2  American  leading  Cases.  5^; 
edition,  pp.  362-418.      As  to  the  rights  uii 
duties    of  a  creditor   to   whom  property  i»^ 
pledged    by    his   debtor   in    such  case&. 
Rosenbaums  v.  Weedon,   Johnson  &  C0..IIJ 
Gratt.    785,    and    the    cases   cited   tfacfK* 
See  also  Burtners  v.  Keran,  24  Gratt. 
which  the  opinion  delivered  by  Staples.  Im. 
was  concurred  in    by   the   other  jud^r^  *| 
was  there   held   that    "where  a  deed  is 
cured  by  fraudulent  misrepresentatiosts.  ^j 
defence   can   only   be   made   at  law.  in 
mode    provided   by    the    statute ;    Code  di 
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1860,  ch.  172,  i  5 ;  and  the  defendant  should 
file  a  special  plea,  averring'  the  fraud  or 
special  circumstances  which  entitle  him  to 
relief  in  equity.  And  the  facts  should  be 
set  forth  with  sufficient  precision  and  cer- 
tainty to  apprize  the  plaintiff  of  the  char- 
acter of  the  defence  intended  to  be  made ; 
and  to  enable  the  court  to  decide  whether 
the  matter  relied  on  constitutes  a  valid 
claim  to  equitable  relief."  Such  is  the 
statement  contained  in  the  syllabus,  and  it 
aeems  truly  to  report  the  decision  of  the 
point.  The  principle  there  announced 
directly  applies  to  this  case  and  is  conclu- 
sive of  it. 

We  are  of  opinion  that  there  is  no  error 
in  the  judgment,  and  that  it  ought  to  be 
affirmed. 

Judgment  affirmed. 


766        *Perry  &  Co.  v.  Shenandoah  National 

Bank  &  als. 

September  Term,  1870«  Staunton. 

Deeds  of  Trust— When  Praodnlent.*— In  Noyember 
1873,  N  conveyed  to  C,  certain  real  and  personal 
estate,  and  "all  his  stock  in  trade  wltb  all  accre- 
tions to  and  replenishments  of  said  stock,'*  in  trust 
to  secure  and  indemnify  certain  endorsers  upon 
neg-otiable  notes  due  by  said  N.  And  if  the  said 
notes  were  not  paid  on  demand,  C*  npon  the  writ- 
ten request  of  either  of  the  parties  secured, 
should  sell  the  said  property  according  to  law. 
But  C  was  not  to  be  responsible  for  any  of  said 
mroperty  until  he  was  ordered  to  sell  the  same  as 
aforesaid.  N  continued  in  possession  and  carried 
on  his  store  for  two  years,  and  until  all  the  roods 
in  the  store  at  the  time  of  the  deed  were  sold,  and 
other  ffoods  houffht  with  the  proceeds.  In  Novem- 
ber 1875,  under  an  execution  of  P  acrainst  N,  the 
goods  then  in  store  were  levied  on.  Hxlj>:  The 
deed  is  fraudulent  per  te,  and  P  is  entitled  to 
the  proceeds  of  the  sale  of  said  (roods  under  his 
execution. 

This  was  a  creditor's  bill  in  the  circuit 
court  of  B*rederick  county,  brought  by 
Joshua  Persinger  and  others,    creditors   of 

•Deeds  of  Trast— Prsadnleiit.— In  McCormick  v. 
Atkinson,  78  Va.  9,  the  court  said:  "A deed  of  convey- 
ance, professedly  for  the  indemnity  of  creditors,  in 
-which  the  errantor  expressly  or  impliedly  retains  a 
power  inconsistent  with,  and  adequate  to  the  defeat 
of,  the  avowed  object  of  the  deed,  is  void  as  affainst 
creditors  and  purchasers.  This  is  a  well-settled  prin- 
ciple repeatedly  recocmized  by  this  court.  Lanff  v. 
Lee,  8  Rand.  410;  Sheppards  v.  Turpin,  8  Oratt  878; 
Addiuffton  v.  Etheridre,  12  Gratt  486;  Perry  &  Co.  v. 
Sben.  Valley  Nat  Bank,  27Qratt.  756."  The  princi- 
pal case  is  also  cited  in  the  followiuff  decisions: 
Huffhes  V.  Epliuff,  08  Va.  420,  25  S.  E.  Rep.  106;  Norris 
V.  Lake,  80  Va.  617, 16  S.  E.  Rep.  668;  Wray  v.  Daven- 
port, 79  Va.  28. 24;  Brockenbrouffh  v.  Brockenbrouffh, 
81  Oratt  590;  Harden  v.  Warmer,  22  W.  Va.  864;  Claf- 
lin  V.  Foley,  22  W.  Va.  441.  See  further  on  the  same 
subject  Paul  v.  Baucrh.  86  Va.  966,  9  S.  £.  Rep.  329; 
Saunders  v.  Warffoner,  82  Va.  816;  Youuff  v.  Willis,  82 
Va.291. 


James  A.  Nulton,  to  have  the  property 
mentioned  in  a  number  of  deeds  of  trust 
disposed  of  under  the  direction  of  the  court. 
The  facts  in  relation  to  the  only  question 
involved  in  this  appeal,  are  stated  by  Judge 
Christian  in  his  opinion. 

Barton  &  Boyd,  for  the  appellants. 

Williams  &  Williams  and  Holmes  Conrad, 
for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

766  *The  controversy  in  this  case  arises 
between  creditors  secured  by  a  trust 
deed,  and  execution  creditors  whose  claims 
are  not  provided  for  in  said  deed^  By  a 
deed  of  trust  executed  the  1st  November 
1873,  and  recorded  on  the  4th  November 
1873,  the  debtor  Nulton  conveyed  to  Holmes 
Conrad,  trustee,  certain  real  estate  and 
other  property  named  therein,  *^and  also 
all  of  his  stock  in  trade,  with  all  accretions 
to,  and  replenishments  of  said  stock,**  in 
trust  to  secure  and  indemnify  against  loss 
certain  endorsers  upon  negotiable  notes 
drawn  by  Nulton,  and  payable  at  the  Shen- 
andoah Valley  National  Bank  at  Winchester, 
and  also  to  secure  the  payment  of  certain 
debts  to  other  creditors  therein  named.  The 
deed  contained  the  following  provision: 
'* Should  said  endorsers,  or  either  of  them, 
suffer  any  loss  or  damage  by  reason  of  said 
endorsement,  or  should  either  of  the  debts 
herein  secured  not  be  paid  on  demand^,  then 
it  shall  be  the  duty  of  the  trustee  upon  the 
written  directions  of  either  of  the  parties 
secured,  to  sell  the  property  herein  conveyed 
as  provided  by  law.  But  the  trustee  herein 
named  shall  not  be  held  responsible  for  any 
of  the  property  mentioned  herein  until  he 
is  ordered  to  sell  the  same  as  herein  pro- 
vided.'* This  trust  was  never  enforced; 
nor  does  it  appear  that  any  of  the  endorsers 
or  creditors  secured,  ever  directed  the  en- 
forcement of  the  trust  as  prescribed  by  the 
deed.  But  the  grantor  remained  in  posses- 
sion of  this  stock  and  carried  on  business 
as  before,  selling  off  the  stock  and  replacing 
it  as  he  chose  with  other  like  stock,  pur- 
chased with  the  proceeds  of  that  conveyed 
in  the  deed,  and  which  was  sold  by  him. 
No  account  of  these  sales  was  ever  rendered 
to  the  trustee,  nor  does  it  appear  that  he 
exercised  any  supervision  whatever  over 
Nulton  (the  debtor)  in  these  transactions. 
This  state  of  things  continued  until 
757  the  17th  November  *1875,  when  Perry 
&  Co.,  (the  appellants)  who  had  not 
been  secured  on  the  deed  of  trust,  levied 
their  execution  upon  the  stock  in  trade, 
then  in  the  possession  of  Nulton  in  his 
storehouse.  By  an  agreement,  of  all  the 
parties  interested,  which  appears  in  the 
record,  signed  by  their  respective  counsel, 
it  was  agreed  that  the  property  levied  on 
under  this  execution  should  be  sold  by  the 
sheriff,  and  the  proceeds  distributed  as 
the  court  should  determine,  according  to 
the  rights  of  the  parties.  The  sale  was 
accordingly    made    by  the  sheriff,   and   the 
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proceeds  atnounting  to  $548.95,  returned  by 
him  to  the  court. 

The  sheriff  returned  also  a  list  of  the 
property  sold  by  him.  Of  this  property 
only  four  items,  consisting*  of  two  wagons 
and  two  sets  of  harness,  were  in  the  pos- 
session or  ownership  of  Nulton  when  the 
deed. of  trust  of  November  1st,  1873,  was 
executed.  All  the  rest  were  purchased  after 
that  date  by  Nulton,  though  as  he  says,  by 
the  proceeds  of  the  sale  of  articles  owned 
by  him  on  that  day. 

The  court  below  held  that  all  the  property 
levied  on  was  liable  first  to  pay  the  endors- 
ers secured  by  the  deed  of  trust,  upon  notes 
negotiated  by  the  Shenandoah  Valley  Na- 
tional Bank;  and  accordingly  so  decreed. 
It  was  from  this  decree  that  an  appeal  was 
allowed  by  one  of  the   judges  of  this  court. 

The  court  is  of  opinion  that  said  decree 
is  erroneous. 

It  was  held  by  this  court  in  Lang  v.  Lee, 
3  Rand.  410,  **that  a  deed  of  trust  made  by 
the  debtor  professedly  for  the  indemnity  of 
certain  preferred  creditors,  reserving"  to  the 
grantor  a  power  over  the  property  conveyed, 
inconsistent  with  the  avowed  purposes  of 
the  trust,  and  adequate  to  the  defeat  thereof, 
was,  because  of  such  reservation,  void  as 
to  any  creditor  thereby  postponed." 
768  This  case,  and  the  doctrines  it  *estab- 
lished  was  affirmed  and  approved  in 
the  cases  of  Sheppards  v.  Turpin,  3  Gratt. 
357,  373 ;  Addington  v.  Etheridge,  12  Gratt. 
400 ;  and  Marks  v.  Hill,  15  Gratt.  430 ;  and 
may  now  be  held  as  the  settled  law  of  this 
state. 

Now  it  is  true,  that  in  the  deed  under 
consideration,  there  is  no  express  provision 
that  the  grantor  should  retain  possession  of 
the  goods  (the  stock  in  trade)  and  carry  on 
the  business,  selling  and  receiving  the  pro- 
ceeds as  before ;  but  the  power  to  do  so, 
though  not  conferred  in  express  terms, 
arises  by  clear  and  irresistible  implication. 
The  trustee  by  the  terms  of  the  deed  can 
only  sell  **upon  the  written  direction  of 
either  of  the  parties  secured;"  and  it  is 
provided  that  **the  trustee  shall  not  be  held 
responsible  for  any  of  the  property  conveyed 
until  he  is  ordered  to  sell  the  same."  If 
the  written  direction  is  never  given,  the 
property  is  never  to  be  sold  by  the  trustee. 
The  trustee  has  no  control  of  it,  and  no 
accountability  with  respect  to  it.  Where 
then  does  the  possession  remain?  who  alone 
has  the  control  over  and  disposition  of  these 
goods?  Plainly  the  grantor,  until  a  sale  is 
directed  in  writing  by  one  of  the  parties 
secured.  Under  this  deed  the  grantor  might, 
for  an  unlimited  time,  go  on  and  sell  and 
buy  and  conduct  his  trade  just  as  before, 
without  accounting  to  the  trustee  or  any 
one  else,  if  the  parties  to  the  deed  did  not 
choose  to  give  written  directions  to  the 
trustee  to  sell.  By  clear  implication  from 
the  face  of  the  deed,  this  power  is  conferred 
upon  the  grantor.  And  the  record  shows 
that  he  acted  under  this  implied  authority 
for  two  years ;  and  but  for  the  action  of  the 
appellants  in  levying  their  execution,  might 
have  gone  on  for  years   longer.     Up  to  the 


date  of  the  levy  of  the  execution  the  g^zaatar 
carried  on  his  business  just  as  be  did 
760  before  the  execution  of  the  *deed, 
selling  the  goods,  receiving  the 
money,  buying  other  goods,  rendering  ao 
account,  but  conducting  his  bnsiaeas  as  if 
no  deed  had  been  executed.  Such  a  power 
as  this,  whether  it  arises  from  expireas  pro- 
visions of  the  deed  or  from  clear  implies- 
tion,  is  entirely  inconsistent  with  tiie 
avowed  purposes  of  the  trust ;  and  upon  the 
authority  of  the  cases  above  cited,  must  be 
declared  fraudulent  per  se,  and  tfaerefoie 
null  and  void. 

The  court  is,  therefore,  of  opinion  that 
the  appellants,  Perry  &  Co.,  by  the  levy  of 
their  execution  on  the  17th  November  1S73. 
acquired  a  lien  which  is  superior  to  all  the 
other  creditors  of  said  Nulton,  and  that  the 
fund  in  the  hands  of  the  court  so  far  as  it 
arose  from  the  sale  of  the  stock  in  trade  ia 
the  storehouse  of  said  Nulton,  made  by  tbc 
sheriff  under  the  agreement  aforesaid,  ought 
to  have  been  decreed  to  the  said  Penj  i, 
Co. ,  instead  of  to  any  of  the  parties  secored 
by  said  trust  deed.  The  court  is  theiefoR 
of  opinion  that  the  decree  of  the  said  cixcoit 
court  be  reversed. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  matarelj 
considered  the  transcript  of  the  reoonl  <i 
the  decree  aforesaid  and  the  arguments  of 
the  counsel,  ia  of  opinion  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decree  is  erroneous.  It  is  therefve 
decreed  and  ordered  that  the  same  be  re- 
versed and  annulled,  and  that  the  appeDanti 
recover  of  the  appellees  here,  to-wit:  Hie 
Shenandoah  Valley  National  Bank,  Joseph 
A.  Nulton,  T.  Arthur  Latham,  and  T.  V. 
Purcell,  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  and  writ 
of  supersedeas  here.  And  this  oosit 
760  ^proceeding  to  pronounce  such  decree 
as  the  said  circuit  court  ought  to  ban 
pronounced:  It  is  decreed  and  onkred 
that  the  fund  in  the  hands  of  the  said  cir- 
cuit court,  arising  from  a  sale  made  by  t^ 
sheriff  of  the  personal  estate  of  said  Nnltoe 
(except  the  two  wagons  and  two  sets  of 
harness  proved  to  have  been  in  the  posser 
sion  of  the  said  Nulton  at  the  time  of  the 
execution  of  the  deed  of  trust  to  Holaxs 
Conrad,  trustee),  be  paid  over  to  the  said 
appellants.  Perry  A  Company,  or  their 
counsel,  together  with  their  costs  by  thea 
expended  in  said  circuit  court. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Frederick  county. 

Decree  reversed. 


761        •Young  &  Wife  &  als.  v.  Cttbefi's 

Ex'or  &  als. 

September  Term,  I87d,  Staunton. 

Decreet  of  Court  of  Appeals.— m  a  bill  by  H  execvsv 
of  C  in  1868,  to  have  a  constmctton  of  the  vfll  of 
C,  and  direction  of  the  court  in  tats  admlnistzataoB. 
an  account  was  taken  showing*  coUectloos  t^the 
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executor  of  ante-war  debts  In  confederate  money, 
and  this  invested  under  an  order  of  the  court  in 
confederate  bonds.  The  contest  in  the  circuit 
conrt  was  between  legatees,  and  legatees  and 
next  of  kin.  The  court  by  its  decree  settled  the 
questions  between  the  legatees,  and  holding  that  C 
died  intestate  as  to  one  moiety  of  the  residuum, 
beld  that  the  amount  invested  In  confederate 
bonds  should  be  treated  as  a  part  of  the  residuum, 
and  the  loss  borne  equally  by  all  the  parties  inter- 
ested in  the  residuum.  Upon  appeal  by  the  legatees 
of  the  moiety  of  the  residuum,  and  of  other  legatees, 
the  court  of  appeals  reversed  the  decree  as  to 
some  of  the  legacies,  and  affirmed  it  as  to  others, 
and  affirmed  the  decree  in  all  other  respects. 
And  on  the  motion  of  the  next  of  kin  it  was  added 
that  this  decree  should  not  prevent  the  next  of  kin 
from  asserting  by  proper  proceedings,  any  claim 
they  may  be  advised  to  assert  against  H,  executor 
of  G,  on  account  of  his  transactions  as  such  exec- 
utor.   HkijD: 

I.  5«Be— Effect  as  to  Putors  Baquiry  Into  Pldnda- 
rtos*  TrsnsTtkms.— The  decree  of  the  c6urt  of 
appeals  does  not  conclude  enquiry  as  to  the 
moneys  collected  and  invested  in  confederate 
bonds:  but  under  the  reservation  in  the  decree 
this  may  be  done. 

9.  5«|M— Same— node  of  RaislQg  the  Questloii.— To 

make  this  enquiry  the  next  of  kin  should  file  a 
cross-bill,  raising  the  question  of  the  executor's 
liability  for  the  money  so  collected  and  invested 
by  him. 

3.  Same— 5«ino.— As  to  another  claim  of  C  which 
was  lost,  that  having  been  passed  upon  by  the 
court,  cannot  be  enquired  into  again. 

This  is  a  sequel  of  the  cases  of  Skipwith 
A  a  Is.  V.  Cabeirs  ez'or  A  als.  and  Lee  A 
als.  V.  Cabell's  ex'or  A  als.,  reported  in  19 

Grattan  758.  When  the  cases  went 
762    *back  to  the   circuit   court,  that  court 

directed  a  commissioner  to  take  an 
account  of  the  transactions  of  the  executor ; 
and  in  March  1871  the  commissioner  re- 
turned his  report.  To  this  report  the  next 
of  kin  of  Mrs.  Cabell  filed  a  number  of 
exceptions,  but  it  is  only  necessary  to 
notice  the  fifth  and  twelfth ,  as  these  alone 
refer  to  the  questions  involved  in  the  deci- 
sion of  this  court.  The  twelfth  exception, 
among  other  objections  to  the  report,  objects 
tiiat  certain  debts  mentioned,  which  were 
collected  during  the  war  in  confederate 
money,  were  not  charged  to  the  executor. 
It  appears  that  these  were  debts  due  before 
the  war,  and  were  secured  by  liens  on  real 
estate ;  and  during  the  war  thej  were  paid 
to  the  executor  in  confederate  money ;  and 
by  an  order  in  the  cause  the  proceeds  were 
invested  in  confederate  bonds.  The  amount 
of  these  debts  constitute  the  sum  of  $47,600 
mentioned  in  the  decree  of  the  10th  of  Oc- 
tober 1867,  which  the  circuit  court  then  held 
should  be  embraced  in  the  residuum  of  the 
estate,  and  all  the  parties  interested  in  that 
residuum  should  bear  the  loss  ratably. 

The  question  under  the  fifth  exception 
vras  as  to  the  liability  of  the  executor  for 
the  $34,600  of  state  stock  lent  by  Mrs. 
Cabell  to  the  Howardsville  Bank.  The 
facts  in  relation  to  this  stock  are  stated  in 


the  former  report,  and  referred  to  by  Judge 
Staples  in  his  opinion. 

The  cause  came  on  to  be  heard  on  the 
25th  of  March  1872,  when  the  court  held 
that  the  reservation  in  the  decree  of  the 
court  of  appeals  of  the  24th  of  June  1870  to 
the  next  of  kin  of  Mrs.  Cal>ell,  to  proceed 
against  D.  J.  Hartsook  the  executor,  for 
any  claim  or  demand  that  they  might  be 
advised  to  assert  against  him,  on  account 
of  his  transactions  as  executor,  was  not 
intended  to  permit  them  to  re-open  a:nd  to 
enquire  into  the  accounts  and  trans- 

763  actions  of  said  executor  as  *to  any 
questions  now  raised  by  the  excep- 
tions, so  far  as  the  same  were  before  raised, 
passed  upon  and  decided  by  that  decree, 
and  the  decrees  of  the  circuit  and  district 
courts,  to  the  extent  that  they  were  approved 
and  affirmed  by  said  decree .  of  the  court  of 
appeals.  But  that  under  said  reservation 
only  the  accounts  and  transactions  of  the 
executor  which  were  not  passed  upon  and 
decided  by  the  court  of  appeals,  could  be 
reopened  and  investigated.  And  the  court 
being  of  opinion  that  the  said  bonds  men- 
tion^ in  the  twelfth  exception,  and.  the 
investment  of  the  said  $47,600  in  confederate 
bonds,  were  theretofore  brought  into  con- 
sideration, and  their  propriety  approved 
and  sustained  by  the  said  decrees,  and  the 
loss  of  them  was  thereby  decided  to  be  the 
loss  of  the  estate,  the  said  twelfth  exception 
was  overruled  so  far  as  it  seeks  to  charge 
the  executor  with  the  amount  of  said  col- 
lections and  investment. 

The  court  was  further  of  opinion  that  the 
question,  whether  the  $34,600  in  the  How- 
ardsville Bank  should  be  regarded  as  state 
stock,  and  pass  to  the  legatees  of  the  state 
stock  of  the  testatrix,  or  as  a  debt  due  from 
the  bank  to  her  estate,  had  been  settled  and 
determined  by  the  decrees  before  made  in 
the  cause ;  but  that  the  question  as  to  the 
conduct  and  transactions  of  the  said  exec- 
utor in  respect  to  the  collection  of  the  said 
debt  of  $34,600  on  the  said  bank,  or  the  dili- 
gence used  by  him  to  secure  or  collect  the 
same,  had  never  before  been  raised,  passed 
upon  or  settled  by  any  decree  in  this  cause ; 
and  therefore  under  the  said  reservation  the 
parties  had  a  right  to  enquire  into  the  con- 
duct and  diligence  of  the  executor  in  relation 
to  said  debt,  and  to  hold  him  accountable 
for  negligence  or  want  of  proper  care  and 
diligence  in  relation  to  the  collecti6n  of  the 
same;  therefore  the  said  fifth  excep- 

764  tion  *in   this  respect  was  so  far  sus- 
tained as  to  allow  this  enquiry  to  be 

made,  and  proof  to  be  taken  by  any  party 
in  relation  thereto.  And  the  report  of  the 
commissioner  was  re-committed  with  in- 
structions &c. 

The  commissioner  made  his  report,  exon- 
erating Hartsook,  the  executor,  from  lia- 
bility for  the  debt  of  the  bank ;  and  to  this 
report  the  next  of  kin  of  Mrs.  Cabell  ex- 
cepted. The  facts  are  sufficiently  stated  by 
Judge  Staples  in  his  opinion. 

The  cause  came  on  again  to  be  heard  on 
the  7th  of  September  1872,  when  the  court 
overruled    the   exception   as   to   the  debt  o} 
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the  bank,  and  confirmed  the  report.  And 
thereupon  John  B.  Young  and  wife,  and 
the  other  next  of  kin  of  Mrs.  Cabell,  applied 
to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

James  Alfred  Jones,  for  the  appellants. 

Fits^patrick  and  Whitehead,  for  the  ap- 
pellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  case  was  before  this  court  at  the 
April  term  1870.  A  decision  was  then  made 
construing  the  will  of  Mrs.  Mary  W.  Cabell, 
and  settling  the  rights  of  her  legatees  and 
distributees.  That  was  a  controversy  be- 
tween legatees  and  next  of  kin.  This  is  a 
controversy  between  the  next  of  kin  and 
the  executor  of  Mrs.  Cabell.  It  grows  out 
of  collections  made  by  the  executor  in  the 
years  1862,  1863  and  1864  of  certain  debts  in 
confederate  currency ;  and  out  of  the  alleged 
mismanagement  by  him,  and  consequent 
loss  of  a  claim  due  the  estate  against  the 
Howardsville  Bank. 

lifon  the  first  point  the  defence  of  the 
executor  is  of  a  two-fold  character. 
766  He  insists  that  ^^his  transactions  *in 
confederate  funds*'  were  recognized 
as  valid  by  the  decrees  of  the  circuit  court 
of  Nelson  pronounced  in  1867  and  1868 ;  and 
these  decrees  in  this  particular  were  affirmed 
by  this  court  in  its  decree  of  April  1870; 
and  the  propriety  of  these  collections  is 
therefore  no  longer  an  open  question.  Sec- 
ond, if  this  ground  is  untenable,  it  is 
claimed  that  the  collections  were  made  in 
good  faith,  in  the  exercise  of  a  large  dis- 
creti^  vested  in  the  executor  by  the  will, 
and  were  fully  justified  by  the  circumstances 
surrounding  him  at  the  time.  In  the  view 
we  take  it  is  only  necessary  now  to  examine 
the  first  ground  of  defence  relied  upon  by 
the  executor. 

Whatever  may  have  been  done  in  the  cir- 
cuit court,  it  is  very  certain  that  in  this 
court  the  executorial  transactions  were  ex- 
amined only  so  far  as  they  were  necessary 
to  a  settlement  of  the  conflicting  claims  of 
the  legatees  and  next  of  kin  under  the  will 
of  Mrs.  Cabell.  The  opinion  delivered  by 
Judge  Joynes,  in  which  all  the  judges  con- 
curred, plainly  shows  this.  It  commences 
with  the  declaration  that  the  bill  was  filed 
by  the  executor  of  Mrs.  Cabell  against  her 
legatees  and  distributees,  for  the  purpose 
of  obtaining  the  advice  and  direction  of 
the  court  in  his  administration  of  the 
estate ;  and  especially  in  respect  to  the  con- 
struction and  effect  of  certain  provisions  of 
the  will  and  codicils  of  the  testatrix.  It 
then  proceeds  to  discuss  and  decide  the 
various  questions  arising  upon  these  provi- 
sions. Upon  three  of  the  points  involved 
the  decrees  of  the  circuit  court  were  reversed, 
and  upon  the  other  five  they  were  affirmed. 
In  no  part  of  the  opinion  is  any  reference 
made  to  the  collection  of  the  debts  now  the 
subject  of  controversy,  or  indeed  to  the 
conduct    of    the    executor    in    the    admin- 


istration  of   the   assets,    any   furtlier 

766  *than    it    affected    or    was    connected 
with    the  questions  at   issue  between 

the  next  of  kin  and  the  legatees. 

Mrs.  Cabell  had  left  a  very  large  personal 
estate,  and  a  very  numerous  kindred,  widdj 
dispersed  throughout  the  country.  Many 
of  the  provisions  of  her  will  presented 
serious  difficulties  in  respect  to  a  proper 
construction;  and  these  difficulties  were 
greatly  increased  by  the  disastrous  rcaalts 
of  the  war.  In  the  very  protracted  contro- 
versy before  this  court,  conducted  by  cobs- 
sel  of  great  ability,  a  controversy  involviii^ 
points  of  a  novel  and  perplexing-  character, 
it  is  not  surprising  that  both  counsel  aad 
the  court  lost  sight  of  the  executor  and  of 
every  question  affecting  his  liability.  In- 
deed until  the  rights  of  the  respectife 
claimants  under  the  will  were  adjudicated. 
until  it  was  ascertained  who  'was  entitled 
to  that  portion  of  the  estate  passing  under 
the  residuary  clause,  there  was  no  one  es- 
pecially interested  to  engage  in  a  coo- 
troversy  with  the  executor  respecting  his 
administration  of  the  assets.  That  tlK 
executor  did  not  consider  himself  particv- 
larly  interested  in  the  decision,  is  shown 
by  the  fact  that  he  was  not  even  represented 
by  counsel  before  this  court. 

It  appears  that  the  executor  in  the  yean 
1862,  1863  and  1864,  had  coUected  in  ooo- 
federate  currency  a  very  larg^  amount  of 
debts  due  the  estate,  which  it  is  alk;ged 
were  secured  by  liens  upon  real  estate.  It 
is  not  intended  here  even  to  intiiuate  that 
he  was  guilty  of  a  devastavit  in  makiiif 
these  collections.  But  it  is  incredible  that 
the  counsel  would  have  submitted  without 
argument,  and  this  court  have  decided 
without  considering  and  without  ever  as- 
signing a  reason  therefor,  questions  of  so 
much  importance  and  difficulty  as  arise  out 
of  the  transactions  of  the  executor  witli 
reference   to  these  debts.     It  may  be 

767  assumed  therefore,  *with  absolute  con- 
fidence,   that  the  court   did   not  pass, 

and  did  not  intend  to  pass,  upon  any  qaes- 
tion  affecting  the  executor's  liability  in 
this  particular. 

It  is  impossible  to  look  into  the  record  as 
it  was  before  the  circuit  court  without  a 
very  strong  impression  that  the  question  of 
the  executor's  liability,  as  it  is  now  pre- 
sented, received  but  little  attention  in  that 
court.  As  has  been  seen,  the  bill  was  filed 
by  the  executor  himself.  Its  main  object 
was  to  obtain  the  direction  of  the  oocot 
touching  the  distribution  of  the  estate  under 
the  will.  The  answers  of  the  defendants 
are  almost  exclusively  devoted  to  that  sab- 
ject,  and  the  testimony  taken  is  given  the 
same  direction.  It  appears  that  the  com- 
missioner in  settling  the  executor's  acconnts 
with  the  estate  charges  him  with  the  debts 
collected  in  the  years  1862, 1863  and  1864^  and 
finds  against  him  a  large  balance  as  of  the 
1st  February  1866.  There  is  no  allusion  in 
this  account  to  confederate  currency,  nor  is 
any  credit  claimed  or  allowed  upon  that 
ground.  There  was  nothing  in  this  acconnt 
calling  for  any  exception  on  the  part  of  the 
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■  lext  of  kin.  The  first  reference  made  by 
he  commissioner  to  the  confederate  coUec- 
ions  and  investments  by  the  executor  is  in 
.1  statement  of  the  executorial  accounts 
Tith  the  residuary  legatee  and  **the  un- 
cno'wn  representatives  of  Mrs.  Cabell." 
To  these  statements  exceptions  were  filed 
ly  the  next  of  kin,  which,  in  the  main, 
vere  overr^iled  by  the  court.  The  court 
»aid,  *'that  to  the  extent  to  which  the  exec- 
itor  proceeded  to  administer  the  estate  in 
.x>nfederate  funds,  his  transactions  in  these 
runds  are  to  be  recog'nized  as  valid.**  This 
iocs  not  very  clearly  indicate  whether  the 
:ottrt  intended  to  sustain  the  executor  in 
•very  respect  in  the  collections  made  by 
lim,  or  only  to  affirm  the  validity  of  his 
transactions  in  confederate  funds,  so 

768  far  as  they  "'applied  to  payments  made 
to    legatees    and    next   of  kin.      The 

ivhole  manner  of  taking  the  accounts,  and 
Ul  the  attending  circumstances,  lead  to  the 
conclusion  that  the  latter  supposition  is 
probably  the  correct  one.  At  the  time  the 
lecrees  of  1867  and  1868  were  rendered, 
the  perplexing  questions  growing  out  of  the 
u>nduct  of  fiduciaries  during  the  war  had 
received  but  little  attention  from  the  courts 
in  Virginia.  The  condition  of  the  country 
then,  under  military  domination,  was  far 
from  favorable  to  the  deliberate  investiga- 
tion of  such  questions.  This  condition  of 
things  had  not  materially  changed  down  to 
the  hearing  of  the  cause  before  this  court 
at  the  April  term  1870.  It  is  not  surprising 
therefore,  in  view  of  all  the  circumstances, 
that  the  question  of  the  executor's  liability 
to  the  next  of  kin  received  so  little  consid- 
eration from  this  court  and  the  circuit  court. 

The  decree  of  this  court  affirmed  the 
decrees  of  the  circuit  court  in  every  partic- 
ular except  so  far  as  they  were  expressly 
reversed  on  the  three  grounds  mentioned. 
Now  if,  as  is  contended  here,  the  decrees 
of  the  circuit  court  recognized  the  validity 
of  the  executor's  transactions  in  confederate 
collections,  this  court  by  its  decree  of  af- 
firmance was  placed  in  the  attitude  of  hav- 
ing adjudicated  questions  of  the  greatest 
importance  which  it  had  not  even  consid- 
ered ;  questions  involving  the  interests  of  a 
party  not  even  before  the  court  by  counsel ; 
questions  which  ought  properly  to  have 
been  postponed  until  the  main  subject  of 
controversy  was  finally  disposed  of. 

It  is  very  probable  that  the  attention  of 
the  court  was  at  the  time  called  to  the  lan- 
guage of  its  decree,  and  its  injurious  effect 
upon  the  rights  of  the  parties.  And  there- 
fore it  was  this  important  reservation  was 
inserted:  **On  motion  of  the  counsel 

769  of  C.  C.  Lee  and  *other8,  next  of  kin 
of  Mary  W.  Cabell,  dec'd,  it  is  ordered 

that  nothing  in  this  decree  shall  prevent 
the  next  of  kin  or  any  other  party  interested, 
from  asserting  by  proper  proceedings,  any 
claim  they  may  be  advised  to  assert  against 
D.  J.  Hartsook,  executor  of  Mary  W.  Cabell, 
on  account  of  his  transactions  as  such  ex- 
ecutor." Can  there  be  a  reasonable  doubt 
as  to  the  purpose  of  the  court  in  making 
this  reservation.     In   view   of  all   the  cir- 


cumstances mentioned,  can  there  be  a  ques- 
tion as  to  the  propriety  and  justice  of  some 
such  provision. 

It  is  very  true  that  this  court  having  de- 
cided all  the  questions  between  the  legatees 
and  next  of  kin,  might  have  gone  on  to 
decide  those  between  the  next  of  kin  and 
the  executor.  One  objection  to  this  course 
was,  that  the  cause  was  not  then  in  a  con- 
dition for  such  a  decision.  No  direct  and 
proper  issue  had  been  raised  upon  these 
points ;  nor  did  the  record  contain  sufficient 
material  for  their  safe  adjudication.  If  the 
court  had  been  called  on  to  pass  upon 
the  executor's  conduct  with  reference  to  the 
debts  in  question,  there  is  but  little  doubt 
it  would  have  remanded  the  cause  for  further 
inquiry — as  was  done  in  Corbin  and  Mills 
the  preceding  year — or  it  would  have  re- 
quired the  parties  complaining  to  proceed 
by  cross-bill  against  the  executor  according 
to  the  present  disposition  of  the  case. 

It  has  been  said,  and  that  is  the  view  of 
the  circuit  court,  that  the  true  intent  and 
meaning  of  the  provision  is,  that  the  exec- 
utorial accounts  may  be  re-opened  only  as 
to  such  matters  as  were  not  raised  at  the 
previous  hearings,  or  passed  upon  by  the 
decrees  of  the  circuit  court  and  the  court  of 
appeals.  If  this  is  the  only  value  of  the 
reservation  it  was  useless  and  unnecessary. 
Without  such  provision  it  is  competent  for 
the  parties  to  assert  their  claims 
770  against  the  executor  *on  account  of 
any  matter  not  adjudicated  by  the 
court.  The  language  employed  does  not 
admit  of  any  such  qualification.  If  there 
is  any  limitation  as  to  the  character  of  the 
claim  which  may  be  asserted  against  the 
executor,  it  is  not  found  in  the  reservation 
itself,  it  must  be  looked  for  elsewhere. 

Accordingly  it  is  argued  that  the  decrees 
of  1867  and  1868  being  neither  affirmed  nor 
reversed  as  to  the  executor,  necessarily 
remain  in  full  force  as  to  him;  and  as  the 
decree  of  1868  is  final,  it  can  only  be  im- 
peached by  bill  of  review.  If  this  be  so,  it 
is  obvious  that  the  reservation  practically 
amounts  to  nothing.  As  there  is  no  error 
on  the  face  of  the  decree,  and  no  pretence 
of  after  discovered  evidence,  there  is,  of 
course,  no  ground  for  a  bill  of  review. 
This  court  might  as  well  have  affirmed  the 
decrees  of  the  circuit  court  without  qualifi- 
cation. The  result  is  precisely  the  same. 
This  court,  in  entering  the  reservation, 
must  have  supposed  there  was  some  pro- 
ceeding by  which  the  parties  could  assert 
their  claim  against  the  executor,  and  must 
have  intended  they  might  resort  to  that 
proceeding  if  they  had  any  just  cause  of 
complaint  against  the  executor.  The  court 
renders  such  decree  as  the  court  below  ought 
to  have  rendered,  and  the  reservation  must 
have  precisely  the  same  effect  before  the 
court.  It  seems  to  me  the  purposes  of  jus- 
tice will  be  as  well  if  not  better  subserved 
by  a  cross-bill,  to  be  filed  by  the  next  of 
kin  against  the  executor.  In  conformity 
with  this  view,  so  much  of  the  decree  of 
the  circuit  court  as  overrules  the  twelfth 
exception  of  the  next  of  kin  tp  commissipner 
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Stephen's  report  must  be  reversed,  and  the 
cause  remanded,  with  instructions  that  leave 
be  given  the  parties  interested,  and  they 
be  required  to  file  a  cross-bill  against  the 
executor,  touching  the  matters  set  forth  in 
the  said  twelfth  exception. 

771  *It    only   remains    to   consider   the 
question    of    the    executor's   liability 

for  the  amount  of  the  claim  against  the 
Howardsville  bank.  The  circuit  court  was 
of  opinion  that  no  liability  attaches  to  him 
on  that  account.  In  this  opinion  we  think 
the  circuit  court  is  unquestionably  correct. 
It  appears  that  as  early  as  August  1863  the 
executor  called  the  attention  of  the  court 
below  to  this  claim.  One  of  the  defendants 
also  referred  to  it  in  his  answer,  and  asked 
the  court  to  make  such  decree  in  relation 
thereto  as  might  be  equitable  and  just. 
The  matter  being  thus  placed  under  the 
direct  supervision  of  the  court,  it  was  en- 
tirely competent  for  either  of  the  parties  to 
make  application  to  the  court  for  any  order 
touching  the  safety  of  the  fund.  Complaint 
is  made  that  the  executor  did  not  correctly 
state  the  facts  in  his  amended  bill,  facts 
with  which  he  must  have  been  perfectly 
familiar  as  an  officer  of  the  bank. 

It  is  very  true  that  he  represented  Mrs. 
Cabell's  interest  as  being  state  stock;  and 
there  is  no  doubt  he  honestly  believed  it  to 
be  such.  Very  able  counsel  held  the  same 
opinion.  One  of  the  parties  vigorously 
maintained  that  view,  through  all  the 
stages  of  the  controversy,  and  the  question 
was  never  regarded  as  finally  settled  until 
the  decision  of  this  court  in  April  1870. 

Even  had  the  court  below  been  placed  in 
possession  of  all  the  facts,  down  to  the 
minutest  details,  there  is  every  reason  to 
believe  it  would  have  taken  no  action  in 
the  matter.  With  the  single  exception  of 
an  order  made  in  1863,  authorizing  the  ex- 
ecutor to  invest  confederate  currency  in  his 
hands,  nothing  was  done  in  the  cause,  from 
the  filing  of  the  amended  bill  in  1863,  until 
after  the  close  of  the  war.  This  court  can- 
not close  its  eyes  to  the  fact,  that  from  the 
beginning  of  the  year  1863,  to  the  termina- 
tion of  hostilities,  the  courts,  even  when  in 
session,  transacted  but  little  business. 

772  *Every  part  of  the  state  was  exposed 
to  sudden   incursions  of  the   enemy. 

Counsel  and  suitors  were  in  the  army,  or 
connected  in  some  way  with  the  public  serv- 
ice. If  ever  there  was  a  period  in  the 
history  of  mankind  when  the  maxim  ^'leges 
silent  inter  arma*'  applied,  it  was  to  the 
eventful  years  of  1863  and  1864  in  the  state 
of  Virginia. 

Does  any  one  suppose  that  if  the  executor 
had  called  upon  the  court  at  such  a  crisis 
to  adjudicate  the  character  of  this  claim  it 
would  have  done  so,  leaving  all  other  ques- 
tions in  the  cause  undecided.  If  the  circuit 
court  had  complied  with  the  request,  it  is 
certain  that  neither  of  the  parties  would 
have  acquiesced  in  the  decision  until  af- 
firmed by  a  court  of  the  last  resort. 

The  learned  counsel  for  the  appellants 
contends  that  a  bill  ought  to  have  been  filed 
by   the    executor   against    the   bank   for  a 


specific  execution  of  the  contract  to  ddivtr 
the  stock.  Surely  the  learned  cotuud  doo 
not  forget  that  this  court  has  alicady^ 
cided  that  Mrs.  Cabell's  contract  witfatk 
bank  was  nothing  more  than  a  lou  «f 
money,  with  a  special  agreement  as  to  tke 
manner  in  which  the  loan  should  be  npiA: 
and  for  breach  of  this  contract  the  rcmetj 
was  in  damages.  And  so  the  drciiit  oc«t 
also  held.  It  would  seem  therefore  perfectlj 
clear  that  in  neither  court  woald  a  bill  fa* 
the  stock  have  been  maintained.  71&> 
would  seem  to  l>e  so  upon  general  priadple^ 
as  compensation  may  be  obtained  ia  das- 
ages  at  law  for  a  breach  of  contract  to  de 
liver  stock. 

We  are  told,  however,  that  the  cxecator 
was  not  only  a  leading  stockholder  bit  a 
cashier  of  the  bank,  and  therefon  ia  i 
position  to  exercise  strong  influence  with 
the  authorities  of  the  bank :  that  be  oqgfit 
to  have  exerted  this  influence,  to  indiiee 
them  to  redeem  the  stock  from  the  state. 

773  or  to  go  into  the  market  and  *jiiircfaaae 
other  stock  in  its  place,    or  at  least  t» 

secure  the  money  in  some  safe  waj.  Tbh 
is  the  burden  of  the  argument  on  the  pait 
of  the  appellants,  presented  in  the  eaoe^ 
tions  taken  in  the  circuit  court,  and  reittf- 
ated  in  the  petition  and  the  printed  brieii 
of  counsel. 

There  is  not  the  slightest  groosd  far 
believing  that  the  bank  would  have  oade 
any  arrangement  of  the  kind.  The  enc* 
utor  states  that  the  bank  did  not  hare  aad 
could  not  control  the  means  either  for  re- 
deeming or  purchasing  the  stock :  TinU  fcr 
the  reason  that  nothing  but  coantenigoed 
notes  of  the  bank  could  be  used  to  witbdnv 
the  state  stock  from  the  treasnry.  Tbe 
bank  did  not  have  and  coald  not  fgft  tiK 
countersigned  notes,  as  holders  of  tboe 
notes  would  not  pay  them  in  ezce^fv 
coin ;  and  that  the  bank  did  not  hafe,  ex- 
cept a  small  sum :  and  besides,  specie  pay- 
ments had  been  suspended.  Second,  ia 
consequence  of  the  stay  law  thedebtonof 
the  bank  would  not  pay  their  notes,  ud 
could  not  be  forced  to  do  so.  The  corrtet- 
ness  of  this  statement  has  not  been  is* 
pugned  by  any  one.  It  effectually  disposa 
of  the  theory  so  persistently  urged,  that  the 
executor,  if  he  had  made  the  effort,  cobjI 
have  induced  the  bank  to  furnish  the  stack 
for  the  benefit  of  the  estate. 

But  rejecting  this  evidence  as  incoo^ 
tent,  we  may  think  the  executor  iiii|te 
have  succeeded  with  the  bank ;  still  it  i<  i 
mere  matter  of  conjecture.  Surely  he  eaa- 
not  be  held  guilty  of  a  devastavit  Bp«  * 
mere  conjecture  as  to  the  weight  <rf  ^» 
influence  as  an  officer  of  the  bank.  To  hoM 
a  fiduciary  responsible,  upon  a  mere  ^t 
position  of  what  he  might  have  done  bf 
the  exercise  of  his  official  and  peraosil 
influence  at  a  particular  juncture,  is  t» 
embark  in  a  field  of  the  wildest  specnlaticft 

The  injustice  of   such   a  pretenfi* 

774  is    the    more    manifest    *when  it  * 
remembered  we  are  asked  to  bold  ^ 

executor  liable  for   not   inducing  the  baik 
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o  do  what    this  court  has   held  the  bank 
vas  under  no  obligation  to  do. 

In  many  cases  a  fiduciary  incurs  liability 
n  respect  of  losses  by  his  failure  to  call  in 
aoney  of  the  testator  already  invested. 
^nd  it  has  been  held  he  ought  not,  without 
jxeat  reason,  to  permit  funds  to  remain 
ipon  mere  personal  security  longer  than  is 
Lbsolutely  necessary.  But  these  rules  are 
>ased  upon  the  idea  that  the  fiduciary  may 
lue  and  may  enforce  collection  by  process 
>f  law.  They  have  but  little  application  to 
L  time  of  war  and  invasion,  such  as  pre- 
railed  here  in  1863  and  1864,  when  trials  by 
ury  in  civil  cases  were  suspended,  the  col- 
ection  of  debts  by  process  of  law  prohibited, 
Lnd  payments,  if  made  at  all,  only  made 
n  a  depreciated  currency.  The  most  that 
^an  t>e  said  is,  that  the  executor  ought  to 
>t>tain  the  lien  of  a  judgment  when  there 
.8  real  estate  of  the  debtor.  But  in  this 
:a.se  the  bank  owned  no  real  estate,  and  a 
judgment  if  obtained  would  have  been 
irhoUy  unavailing.  Possibly  the  executor 
might  have  obtained  payment  in  confed- 
erate money;  but  it  will  scarce  be  now 
contended  that  this  would  have  been  ad- 
V'antageous  to  the  estate.  The  present 
controversy  is  an  indignant  complaint  of 
collections  in  that  currency,  which  have 
proved  entirely  worthless  to  the  parties  in- 
terested. 

Upon  the  whole,  we  arc  of  opinion  that 
upon  neither  or  any  of  the  grounds  sug- 
g^ested  is  the  executor  chargeable  with  the 
debt  against  the  Howardsville  bank.  The 
decree  of  the  circuit  court  in  this  particular 
18  plainly  right,  and  must  be  affirmed. 

The  decree  was  as  follows: 
775  *This  day  came  again  the  parties 
by  counsel,  and  the  court  having 
maturely  considered  the  transcript  of  the 
record  of  the  decrees  aforesaid  and  the  ar- 
g^uments  of  counsel,  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  did  not  err  in 
holding  that  Daniel  J.  Hartsook,  the  ex- 
ecutor of  Mrs.  Mary  W.  Cabell,  dec'd,  ought 
not  to  be  charged  with  the  sum  of  thirty- 
four  thousand  and  six  hundred  dollars,  or 
any  part  of  it,  on  account  of  the  claim 
against  the  Howardsville  Bank,  and  the 
said  decree  of  the  7th  of  September  1872, 
is  in  this  respect  affirmed. 

The  court  is  further  of  opinion  that  C.  C. 
L#ee  and  others,  next  of  kin  of  Mrs.  Mary 
W.  Cabell,  dec*d,  are  not  concluded  by  the 
several  decrees  of  the  circuit  court  pro- 
nounced on  the  11th  of  October  1867,  and  of 
May  8th,  1868,  or  by  the  decree  of  this 
court,  from  asserting  any  claim  they  may 
be  advised  to  assert  against  said  Daniel  J. 
Hartsook  on  account  of  his  transactions  as 
executor  as  aforesaid ;  and  the  said  circuit 
court  therefore  erred  in  overruling  upon  the 
ground  stated,  the  twelfth  exception  taken 
by  C.  C.  Lee  and  others  to  the  report  of 
commissioner  Stephens. 

It  is  therefore  decreed  and  ordered  that 
the  decree  of  the  25th  day  of  March,  1872, 
be,  and  the  same  is  hereby  reversed  and 
annulled  so  far  as   the   same   is   herein  de- 


clared to  be  erroneous,  and  that  it  be  af- 
firmed in  all  other  respects;  and  that  the 
appellee  Daniel  J.  Hartsook  do  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  here.  And 
it  is  further  decreed  and  ordered  that  this 
cause  be  remanded  to  the  said  circuit  court 
for  further  proceedings  to  be  had  therein  in 
conformity  with  the  foregoing  opinion  and 
decree,  and  with  instructions  that  leave  be 

given  to  the  appellants  and  others  the 
776    next  of  *kin    of  Mary  W.  Cabell,  or 

any  of  them,  and  that  they  be  required 
to  file  their  cross-bill  against  the  said  Dan- 
iel J.  Hartsook,  touching  the  matters  set 
forth  in  the  said  twelfth  exception. 

Which  is    ordered   to   be   certified   to   the 
said  circuit  court  of  Nelson  county. 

Decree  reversed. 


777       •The  Winch.  &  Strasb.  R.  R.  Co.  & 

al.  V.  Colfelt  &  al. 

September  Term,  1876.  Staunton. 

I.  Rftllrosd  CoaiNUiles— Court  of  AppeaU— Juriidlc- 
tlonol  Amottnt.*— On  a  creditor's  bill  aralnst  a  rail- 
road company,  some  of  tbe  debts  proved  are  under 
tSOO,  but  there  is  one  for  $1,117.00,  proved  before  the 
commissioner,  and  the  decree  of  the  circnit  court 
is  in  favor  of  all  of  them  against  the  company. 
An  appeal  by  the  company  brings  up  all  of  them ; 
and  this  court  will  pass  upon  all. 

a.  5oaie— Jadymeats  against— LioMllty  of  Road  and 
Franchises.— The  road  and  franchises  of  the  rail- 
road company  are  liable  for  the  payment  of  Judff- 
ments  recovered  acrainst  the  company. 

3.  5amo— Same— Same— Lease  of.— It  appearing  from 
the  report  of  the  commissioner  that  the  annual 
rent  of  the  railroad  is  187.000.  and  the  debte 
proved  are  but  $1,286.91,  the  road  should  be 
leased  out  for  the  shortest  period,  for  which  a 
sufficient  rent  may  be  obtained  to  pay  the  debts 
and  the  costs  of  the  suit  And  if  to  accomplish  this 
object  it  is  necessary  to  lease  the  railroad  for  a 
term  which  will  yield  in  rents  a  sum  far  exceeding 
the  amountof  thejudcrments,  and  cannot  be  leased 
at  all  for  a  shorter  term,  the  creditors  are  entitled 
to  have  it  leased  for  the  long-er  term. 

4.  Same— Parties  to  Creditor's  BUI.— It  appearing  that 
another  railroad  company  is  in  possession  of  the 
road,  it  is  proper  to  make  that  company  a  party  to 
the  suit,  to  ascertain  her  interest  in  it,  and  that 
company  not  respondlnff  or  showing  what  its 
interest  is,  a  decree  for  leasing  the  road  may  be 
made. 

*Coartof  Appeals— Jurisdictional  Amount.— Where 

several  creditors,  by  creditor's  bill,  have  obtained  a 
decree  against  the  common  debtor,  and  some  of  the 
debts  do  not  amount  to  8600.  though  they  aggregate 
as  much,  those  creditors  whose  claims  are  insuffi- 
cient are  not  entitled  to  an  appeal;  the  debtor,  how- 
ever, may  appeal  as  against  all  of  the  creditors.  See 
the  following  cases,  citing  the  principal  case :  Craig  v. 
Williams.  90  Va.  60e;  Williams  v.  Clark.  98  Va.  601, 
25  S.  £.  Rep.  1018;  Fleshman  v.  Fleshman.  84  W.  Va. 
861,  12  S.  £.  Rep.  716;  Rymer  v.  Hawkins,  18  W.  Va. 
818.  Further  see,  Oage  v.  Crockett,  27  GratL  785,  and 
note;  Devries  v.  Johnston,  27  Gratt  805;  Barton's  Ch. 
Pr.  (2d  Ed.)  1216. 
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This  was  a  creditor's  suit  in  the  circuit 
court  of  Winchester,  brought  by  Charles 
Colfelt  against  the  Winchester  and  Stras- 
burg  railroad  company,  to  subject  the  real 
•estate  of  the  company  to  satisfy  judgments 
which  he  had  recovered  against  the  com- 
pany. The  bill  was  afterwards  amended, 
and  the  Baltimore  and  Ohio  railroad  com- 
pany, which  was  stated  to  be  in  possession 
of  the  real  estate  of  the  iirst-named  com- 
pan3',  under  a  lease  was  made  a  de- 
fendant.    Both  of  the  said  companies 

778  *demurred  to   the  bill;    but  the  cause 
coming  on  to  be  heard  on  the  24th  of 

March  1875,  the  court  overruled  the  demur- 
rers, and  recommitted  the  report,  which 
had  been  previously  made  by  a  commis- 
sioner, with  directions,  after  giving  notice 
for  four  weeks  in  some  newspaper,  &c.,  to 
take  an  account  of  all  debts  which  were 
liens  upon  the  property  of  the  Winchester 
and  Strasburg  railroad  company.  And 
leave  was  given  to  the  railroad  companies 
to  iile  their  answers  within  sixty  days  from 
the  rising  of  the  court :  which  they  failed 
to  do. 

The  commissioner  returned  his  report, 
stating  that  but  two  debts,  which  were  liens 
on  the  property,  were  produced  before  him. 
One  of  these  was  that  of  the  plaintiif ,  made 
up  of  three  judgments,  one  in  the  county 
court  of  Frederick,  and  the  other  two  in  the 
circuit  court  of  that  county,  amounting 
together,  at  the  date  of  the  report,  to 
$169.91,  and  a  debt  due  to  John  Z*  Jenkins* 
executrix  upon  a  judgment  recovered  by 
him  in  his  lifetime,  which,  at  the  date  of 
the  report,  amounted,  principal  and  interest, 
to  $1,117.60.  The  real  estate  of  the  Win- 
chester and  Strasburg  railroad  company 
was  reported  at  a  valuation  of  $630,000,  and 
its  annual  rental  at  $37,000. 

The  defendants  excepted  to  the  report  on 
the  ground  that  the  debts  reported  were  not 
sustained  by  sufficient  evidence.  The  evi- 
dence as  to  all  the  judgments  was  the  cer- 
tificate of  the  clerk  of  the  court  in  which  it 
was  rendered,  stating  the  court  and  the 
term  at  which  it  was  rendered,  the  names 
of  the  parties,  the  amount  of  the  judgment, 
and  the  amount  thereof  which  bore  interest 
and  the  date  of  its  commencement ;  and  an 
execution  of  fieri  facias  which  had  been 
issued  on  one  of  Colfelt 's  judgments,  had 
been  returned  no  effects.  All  the  judgments 
had  been  docketed. 

779  *The  cause  came  on  to  be  heard  on 
the  17th  of  November  1875,  when  the 

court  overruled  the  exceptions  to  the  report, 
and  fixed  the  amount  of  the  debts  as  reported 
by  the  commissioner,  and  decreed  that  un- 
less the  Winchester  and  Strasburg  railroad 
company  should,  within  sixty  days  from 
the  rising  of  the  court,  pay  to  Jenkins' 
ex'x  and  Colfelt  their  debts — stating  the 
amount  &c.,  as  reported  by  the  commis- 
sioner— the  sheriff  of  the  county  of  Fred- 
erick should,  after  notice  &c.,  offer  the 
Winchester  and  Strasburg  railroad  and  its 
franchises,  at  public  rental  to  the  highest 
bidder  for  one  year  from  the  1st  of  April 
1876,  upon  the  terms  &c.     From  this  decree 


the  defendants   obtained   an  appeal  to  tiu 
court. 

Andrew   Hunter  and  Pendleton,  for  tiK 
appellants. 

Barton    &   Boyd   and   Dandridge,  for  the 
appellees. 

Anderson,    J.,    delivered   the  opinioo  of 
the  court. 

The    constitution    of    Virigtiia  pfwidei 
that  the  supreme  court  of  appeals  shall  not 
have  jurisdiction  in  civil   cases  where  the 
matter  in  controversy,    exclusive  of  oosti, 
is  less  in  value  or  amount  than  $500,  eicqit 
in  cases  enumerated.     In  a  case  decided  at 
the    present    term,    the   court    held,  Judge 
Staples  delivering    the     opinion,  that  the 
value  or  amount  in  controversy  in  the  ootit 
from  whose  decision  the  appeal  is  taken,  tt 
the  date  of  the  judgment  or   decree,  deter- 
mines the  question  of  jurisdiction,  and  that 
there  may  be  cases  in   which   the  appellate 
court  would  have  jurisdiction   to  reWew  the 
decision  upon  the  petition   of  the  plaintiff, 
when    it    would    not    have   juriadictioo  to 
review    it    upon    the    petition    of  the  <fc- 
fendant;  and  vice    versa.    Umbarger 
780    ♦&  wife  V.  Watts  &  aU.,  25  Gratt  Itf. 
was  a   creditor's   bill   to  subject  the 
life     estate     of    Watts     in    real  estate  to 
the    satisfaction    of     the    plaintiffs'  jndc* 
ments.    Neither  of  the  plaintiffs'  judgments 
amounted  to  $500,   exclusive   of  costs.   The 
circuit  court  dismissed  the  bill ;  from  which 
decision  the  plaintiffs  appealed  to  thiscoift 
It  was  held  that  the   court   had  no  jnriadic- 
tion  of  the  case. 

Judge  Christian,  in  whose  opinion  the 
other  judges  concurred,  says  *'it  is  cleir 
that  the  claims  of  the  appellants  are  seTcnl 
and  independent  of  each  other.  They  aie 
founded  upon  different  contracts,  npot 
judgments  at  different  times,"  ♦  •  • 
**If  one  of  the  creditors  is  aggrieved  by  the 
decree,  it  is  to  the  extent  that  his  claim  is 
not  paid,  and  not  because  other  crediton 
are  not  paid." 

The  case    in   hand   was  also  a  creditor's 
bill  to  subject   the    real   estate  of  the  Vin- 
Chester  and  Strasburg  railroad  company  to 
lien  creditors.     The  plaintiff  Colfelt's  jndj:- 
ments,  aggregated   only   $169,91.     John  t 
Jenkins'   judgment   amounted   to  $l,lli.tA 
which  he  was  allowed  to  come  in  and  proie 
before   the  commissioner.     And  the  decne 
against  the  Winchester  and  Strasburg  coo- 
pany  was  for  the  aggregate  of  all  the  jndf* 
ments,   amounting   to  $1,286.91;   of  whiA 
that  company  complains.     If  aggrieved,  to; 
what  extent  is  it   aggrieved  by  the  decr«-'  j 
To  the  amount   of   Colfelt 's  judgments,  * 
the  aggregate  of  all  the  judgments?    Clearif  [ 
the    latter.     And    the    company    bein^  tki 
party  seeking  the   reversal  of  that  decree, 
if   it   is   erroneous,    it   is   aggrieved  to  !k 
extent  of  all  the  judgments;  and  thisconrt 
is  rightfully  in  possession  of  the  case  ofoi 
the    petition    of    this    appellant,    and  h» 
jurisdiction    to   review   the  decision  of  tte 
lower   court   and   to   reverse  the  decree,  u\ 
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found  to  be  erroneous  as  to  all  the 
I  judgments,  the  aggregate  *of  which 
being  the  amount  which  the  said 
pellant  had  in  controversy  in  this  suit, 
id  this  opinion  is  not  at  all  in  conflict, 
t  perfectly  consistent  with  Umbarger  v. 
Ltts,  supra. 

Che  court  is  further  of  opinion   that  the 
>perty  of  the  Winchester  and  Strasburg- 
iroad  company,  in  the  decree  mentioned, 
M  liable  to  satisfy  the  judgments  of  the 
lintiffs,  which  it  appearing  could  be  sat- 
ied  in  a  reasonable   time  from  rents,    it 
M  not  error  to  decree  that  the  same  should 
leased  for  that  purpose. 
3ut  it  is  contended   that   it   was  error  to 
Lse    the   railroad,    the    property   of    said 
npany,  for  so  long  a  term   as  one  year, 
satisfy   so  small  a  debt.     This  objection 
answered  by  the  counsel  for  the  appellees, 
the  declaration  that  it  could  not  be  leased 
all   for  a  shorter  period   than   one  year; 
d  that    such  a  decree   for  a   short   time 
mid   have   been    futile.     To   remove  any 
SBculty   on  that   score,  the  decree  may  be 
lended    so   as   to   test   that  matter.     The 
pellees  are  certainly  entitled  to  the  satis- 
ction  of  their  judgments  out  of  this  ap- 
Uant's    property.      And    if,    in    order    to 
complish  it,  it  is   necessary   to   lease  the 
ilroad  for  a  term  which  will  yield  in  rents 
sum  far  exceeding  the   amount  of  their 
dg-ments,    and   cannot  be  leased  at  all  for 
shorter  term,  the  appellees  are  entitled  to 
ive  it  leased  for  the   longer  term.     But  it 
ig-ht  to  be   made   to   appear   first,    that  it 
uld   not   be    leased  for   the  shorter  term. 
ie  court  is  of  opinion   therefore   that  the 
cree  should  be  amended,    so   as  to  direct 
e  commissioner  to  oifer   it   for  a  term  of 
ree  months;  and   if   it  cannot  be   leased 
r  that  term,  or  for  an   amount  sufficient 
satisfy    the    appellees*    judgments   and 
sts,    including   their   costs  in   defending 
is  appeal,    that   he    then    offer   it   for   a 
term  of   six    months;  and    if   that  is 
\2    ^unavailing-,    then   for  a  term  of  nine 
months;    and  if  that   is    unavailing, 
en  for  a  term   of   twelve   months,  as  was 
quired  by  the  said  decree. 
The  court  is   further  of  opinion  that  the 
pellees,    plaintiffs    below,    having    been 
formed  that  the  Baltimore   and  Ohio  rail- 
id    company    had  possession  of  the  said 
id,  upon   what  terms,   or  by  what  right, 
»y  were  not  informed,    it  was  proper  that 
sy  should  have  had  leave  to   amend  their 
1,  and  to  make  the  said  last  named  com- 
ny    a    party    defendant,    to   enable  it  to 
jert    and   disclose    any    right    it  had,    if 
:ompatible    with    the    relief    which    the 
lintiff  soug-ht  against  the  Winchester  and 
rasburg  railroad  company,  and  that  there 
no  error  in  the  judgment   of  the  circuit 
irt  overruling   the   demurrer  of   the  said 
Itimore  and  Ohio  railroad  company.     And 
i  said  company,  not  having  asserted  any 
:ht  in  the  Winchester  and  Strasburg  rail- 
id  which  could  be  prejudiced  by  the  decree 
w  under  review,    although    if   such  right 
isted  it  had  every  opportunity  of  asserting 
it    is   too  late    now   to  assert  any  such 


right,     and    it    cannot    complain    of    said 
decree. 

The  court  is  of  opinion  therefore  to  amend 
as  hereinbefore  specified  said  decree,  and 
to  affirm  the  same,  with  costs. 

Decree  amended  and  affirmed. 
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I.  ByMeBOfr— Competency  of  Pertiee  to  Testify.— M,  and 

four  others,  execute  a  bond  to  W,  for  the  price  of  a 
jack,  and  W  warrants  him  sound  and  a  rood  foal- 
ffetter.  F,  one  of  the  obligors,  dies,  and  in  suit  on 
the  bond  by  W,  against  the  sanrivors,  they  set  up  a 
breach  of  the  warranty  as  their  defence.  On  the 
trial  W  introduces  witnesses  to  prove  what  two  of 
the  defendants  said  to  the  witnesses,  loner  subse- 
quent to  the  purchase,  to  disprove  by  implication 
the  breach  of  the  warranty.  And  then  the  defend- 
ants offer  these  two  to  testify  as  to  what  those 
conversations  were.    Held: 

I.  5eDie— Seme.*— F  being*  dead,  W,  the  plaintiff, 
could  not  under  the  statute  testify  in  the  cause: 
and  therefore  the  two  defendants  are  incompe- 
tent to  testify,  though  in  relation  to  a  matter 
which  occurred  after  the  death  of  F.  See  Ck)dc 
of  1873,  ch.  172, 11  21.  22,  p.  1100,  1110. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Warren  county,  brought  in  May 
1873  by  Angus  M.  Wood  against  James  W. 
Mason  and  others,   surviving  obligors  with 

0.  R.  Funsten,  deceased,  upon  a  bond  for 
$550,  dated  the  18th  of  March  1859,  payable 
with  interest  one  year  from  its  date.  The 
bond  was  given  for  the  price  of  a  jack,  and 
Wood,  at  the  time  of  the  purchase,  gave 
the  purchasers  a  written  warranty  of  sound- 
ness, and  that  he  was  a  sure  foal-getter. 
The  defendants  relied  upon  the  breach  of 
this  warranty  as  their  defense  to  the  action. 

On  the  trial  of  the  cause  there  were  eight 
exceptions  taken  by  the  defendants  to 
rulings  of  the  court,  six  of  them  upon 
questions   of   evidence,    one    as    to  certain 

instructions  of  the  court,  and  one  for 
784    the  refusal    of  the  *court  to    grant  a 

new  trial;  but,  except  one  or  two  of 
them,  they  do  not  involve  any  question  of 
interest ;  and  on  these  the  case  is  sufficiently 
stated  in  the  opinion  of  Judg'e  Anderson. 
The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $440,  part  of  the  debt  in  the 
declaration  mentioned,   with    interest  from 

^Evidence— Conpetency  of  Parties  to  Testify.— In  an 

action  on  a  contract  if  one  of  the  parties  has  died, 
the  opposing-  party  cannot  testify,  and  since  he  is 
incompetent,  the  testimony  of  the  co-contractors  of 
the  decedent  is  thereby  rendered  inadmissible  also. 
Qinter  v.  Breeden,  90  Va.  50B,  19  S.  £.  Rep.  066; 
McDevitt  V.  Frantz,  85  Va.  758.  8  S.  E.  Rep,  642:  Boyd 
v.  Townes,  79  Va.  122;  Qrandstaff  v.  Ridsrely,  80  Gratt. 

1,  and  note;  Morris  v.  Grubb,  80  Gratt  286,  and  note; 
Reynolds  v.  Callaway,  81  Gratt  436,  and  note;  Carter 
v.  Hale,  82  Gratt  115,  and  note;  Ellis  v.  Harris,  82 
Gratt  664,  and  note.  All  the  above  decisions  cite  the 
principal  case.  See  further,  Owens  v.  Owens.  14  W. 
Va.  88:  Grigrsby  v.  Simpson,  28  Gratt  348;  Statham  v. 
Ferguson,  25  Gratt  28;  Va.  Code,  I  8346. 
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the  18th  of  March  1859  until  paid,  less  four 
years  and  two  months  war  interest;  and 
the  court  rendered  a  judg'ment  according-  to 
the  verdict.  And  thereupon  the  defendants 
applied  to  a  judge  of  this  court  for  a  super- 
sedeas ;  which  was  awarded. 

Williams  &  Williams  and  Cook  &  Son,  for 
the  appellants. 

Walton  and  Turner,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

The  plaintiffs  in  error,  James  W.  Mason, 
J.  McK'.  Kennerly,  Alexander  M.  Earle 
and  James  F.  I^each,  were  sued  by  the  de- 
fendant in  error  in  debt  upon  a  bond,  in 
which  they  were  the  surviving  obligors  of 
themselves,  and  O.  R.  Funsten,  deceased. 
The  consideration  of  the  bond  was  the  price 
of  a  jackass,  called  Royal  John,  which  they 
purchased  from  the  defendant  in  error.  The 
bond  was  delivered  to  the  agent  of  the  de- 
fendant in  error  by  I^each,  one  of  the 
obligors,  when  the  jack  was  delivered  to 
him  several  days  subsequent  to  the  date  of 
the  bond,  and  at  the  same  time  the  defend- 
ant in  error  by  his  said  agent  delivered  to 
L/each  a  writing*  under  seal,  by  which, 
among  other  things,  he  warranted  the  said 
jack  to  be  **a  prompt  performer,  a  sure 
foal-getter,  and  perfectly  sound."  The 
defendants  below  pleaded  a  breach  of  the 
said  warranty,  by  which  they  had  sustained 
damages,    which    they    offered    to    set    off 

against  the  plaintiffs*  demand. 
786        *In  the    progress   of  the    trial    the 

plaintiff  below  introduced  as  witnesses 
B.  J.  Wood,  Robert  H.  Ltong  and  McKay, 
who  testified  to  conversations  they  had  held 
long  subsequent  to  the  purchase  of  the  jack 
with  James  F.  I^each  and  A.  M.  Earle,  two 
of  the  obligors  and  defendants,  tending  by 
implication  to  disprove  the  alleged  breach 
of  warranty.  To  rebut  and  countervail 
their  testimony,  the  defendants  introduced 
the  said  I^each  and  Earle,  with  whom  the 
conversations  were  had,  to  testify  as  to 
what  those  conversations  were.  The  plain- 
tiff objected  to  their  competency,  on  the 
ground  that  O.  R.  Funsten,  one  of  the 
obligors  to  the  bond,  was  dead.  The  court 
sustained  the  objection,  and  refused  to 
admit  them  to  give  testimony,  to  which 
ruling  of  the  court  the  defendants  excepted. 
By  section  21,  of  chapter  172  of  Code  of 
1873,  no  witness  is  incompetent  to  give  tes- 
timony by  reason  of  interest;  and  in  all 
actions  and  suits,  &c.,  the  parties  thereto, 
whether  plaintiff  or  defendant,  are  made 
competent  to  testify  on  their  own  behalf, 
if  otherwise  competent,  except  as  thereafter 
provided.  The  exception  pertaining  to  this 
case  is  in  these  words:  **When  one  of  the 
original  parties  to  the  contract,  or  other 
transaction,  which  is  the  subject  of  the 
investigation,  is  dead  or  insane,  or  incom- 
petent to  testify  by  reason  of  infancy,  or 
any  other  legal  cause,  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor, 
or  in  favor  of  any  other   party  having  an 


interest  adverse   to   the   party  so  incapable 
of  testifying.'* 

By  the  express  terms  of  the  above  redted 
clause  of  this  section,  Funsteu,  one  of  the 
parties  to  the  contract,  being^  dead,  Wood, 
the  adverse  party,  is  made  incompetent  to 
testify  in  his  own  favor,  or  in  favor  of  aaj 
other  party  having  an  interest  adTcne  to 
Funsten.     And  Wood  being  inoooipe- 

786  tent  to  testify,  can  either  of  *tbe  par- 
ties  adverse   to   him    be   admitted  to 

testify?  The  language  of  the  statute  seon 
to  be  explicit.  When  one  of  the  origiaal 
parties  to  the  contract  is  dead,  ''orisoos- 
petent  to  testify  by  reason  of  infancy,  or 
any  other  legal  cause,  the  other  partj  fiall 
not  be  admitted  to  testify  in  his  own  ^tot.*' 
&c.  The  legislature  may  have  intended  to 
limit  the  incompetency  to  testify  to  tnoi- 
actions  between  the  living  and  deceased 
party,  or  to  the  acts  and  declarations  of  Ae 
deceased  party,  and  not  to  have  otbcnrise 
restricted  his  general  competency,  as  givci 
by  the  twenty-first  section ;  bnt  if  lo  in- 
tended it  is  not  so  expressed.  By  the  terai 
and  express  letter  of  the  law,  parties  ii 
such  cases  are  declared  to  be  incompetest 
to  testify  in  their  own  favor,  Ac-  There  is 
no  limitation  of  the  incompetency  as  to  tbe 
subject-matter  of  the  testimony.  It  i&  gvo- 
eral  and  unrestricted.  They  are  dechxtd 
to  be  incompetent  to  testify  in  the  cause  ia 
their  own  favor.  It  might  have  been  mr 
sonable  in  the  legislature  to  have  restricted 
the  incompetency  to  such  matters  as  ibe 
other  party,  if  not  incapacitated,  migfatbe 
qualified  to  speak  to,  as  acts  and  declanr 
tions  imputed  to  him,  or  tranaactioiu  is 
which  he  acted  a  part,  and  left  antos^eS 
his  competency  as  to  other  matters;  aad 
such  restriction  might  comport  with  de 
spirit  of  the  act;  but  the  legislature ba» 
not  so  said,  and  the  court  is  not  disposed  to 
extend  the  operation  of  the  act  beyofid  in 
terms  and  express  provisions,  and  the  is- 
competency  of  parties  to  testify  in  their 
favor,  &c. ,  in  such  cases,  being  decUred 
by  the  act  in  express  terms  they  most  he 
held  incompetent  to  testify  to  any  matter 
bearing  upon  the  issues  in  the  cause. 

This  opinion  may  seem   to   conflict  wi^ 

the  decision  of  this  court  in  Field  v.  Bron 

&  al.,  24  Gratt.   74;  but   the   cases  are  stf 

analogous.     In  that  case   the  genesal 

787  *competency  of  the  party   to   testiff 
seemed  not  to  be  questioned ;  but  wu 

in  fact  recognized  by  the  court  below,  isi 
seems  to  have  been  acquiesced  in  by  bod 
parties;  and  the  only  point  made  befeit 
this  court,  was  as  to  the  admissibility  dt 
some  of  the  questions  and  answers  of  :he 
party,  whose  deposition  had  been  gives* 
bene  esse.  There  was  no  objection  Bofe 
to  his  general  competency,  and  the  questiai 
was  not  raised  in  this  court,  nor  seeototo 
have  been  considered  by  it.  In  this  csatf 
it  is  for  the  first  time  pointedly  and  sqnaae^ 
raised,  and  has  to  be  met ;  and  the  oosit  m 
of  opinion,  for  the  reasons  given,  that  tkflK 
is  no  error  in  the  ruling  of  the  circuit  oetfi 
refusing  to  admit  I^each  and  Karle, 
in  the  suit,  to  testify. 
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The  court  is  also  of  opinion  that  upon 
the  facts  Certified,  the  court  did  not  err  in 
overruling"  the  motion  for  a  new  trial. 
The  facts  certified  do  not  establish  a  breach 
of  the  warranty  although  the  jury,  by 
allowing  some  damages,  impliedly  have 
found  that  there  was  a  breach.  But  the 
facts  certified  would  not  warrant  the  court 
to  set  aside  the  verdict,  because  of  the  in- 
adequacy of  damages.  The  fact  that  the 
defendants  never  offered  to  return  the  jack, 
and  it  not  appearing  that  they  ever  de- 
manded an  abatement  from  the  price,  on 
account  of  defects  in  the  jack,  until  after 
the  institution  of  the  suit,  raises  a  strong 
presumption  against  the  justice  of  their 
demand  for  such  an  abatement,  and  in 
favor  of  the  verdict  of  the  jury. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  other  rulings  of  the  court, 
as  set  out  in  the  other  bills  of  exceptions, 
for  which  the  judgment  should  be  reversed 
and  the  controversy  reopened.  In  the  6th 
instruction,  bill  of  exceptions  No.  6,  **That 
such  breach  of  warranty  should  be  clearly 
proved  by  those    alleging  it,  that  is,  there 

should    be    a    decided    preponderance 
788    *of   evidence   of    the   breach    of    the 

warranty,"  the  word  decided  ought  to 
have  been  omitted,  but  the  qualification, 
which  immediately  follows,  that  such  evi- 
dence as  will  include  every  reasonable  doubt 
of  such  breach  is  not  required,  so  explains 
the  meaning  of  what  preceded,  that  the 
word  decided  was  not  likely  to  mislead  the 
jury.  Upon  the  whole,  the  court  is  of  opin- 
ion to  affirm  the  judgment  of  the  circuit 
court,  with  costs. 

Judg'ment  affirmed. 


789       *Pugh  &  al.  v.  Russell  &  als. 

September  Term,  1876,  Staunton. 

I.  Decedent's  Eetatee— Priority  of  Creditors  Previous 

to  1849.*— PreTlous  to  the  act  in  tlie  Code  of  1849,  a 
Judgment  against  a  deceased  person  had  priority 
over  debts  by  simple  contract,  and  was  to  be  paid 
out  of  the  personal  assets,  if  these  were  sufficient 
for  the  purpose;  and  having  been  paid  out  of  the 
personal  assets,  this  did  not  give  simple  contract 
creditors  a  right  to  have  the  assets  marshaled,  and 
to  have  their  debts  paid  pro  tanlo  out  of  the  real 
estate, 
a.  Same— Sane— Marshaling.— The  payment  of  taxes 
due  to  the  state  out  of  the  personal  assets  does  not 
give  a  simple  contract  creditor  a  right  to  have  the 
assets  marshaled. 

3.  Same  — Same— Sane.  — Though  simple  contract 
creditors  might  before  the  act  of  1860  be  substituted 
to  the  rights  of  a  creditor  by  bond  binding  the 
heirs,  the  doctrine  of  marshaling  assets  does  not 
apply  to  a  judgment 

4.  Same— Subrogation.— Before  the  act  in  the  Code  of 

♦Decedent's  Estates— Priority  of  Creditors  Previous 

to  1849.— The  principal  case  is  cited  in  Alexander  v. 
Byrd,  85  Va.  700.  8  S.  E.  Rep.  677;  Harper  v.  Vaaghan, 
S7  Va.  431, 12  S.  B.  Rep.  785;  Brewls  v.  Lawson,  76  Va. 
44;  Saddler  v.  Kennedy,  26  W.  Va.  640.  See  Va.  Code, 
§2666. 


1849,  If  a  Judgment  recovered  against  an  executor 
or  administrator  upon  the  bond  of  the  deceased, 
binding  his  heirs,  was  paid  out  of  the  personal 
estate,  simple  contract  creditors  might  be  snbstl- 
toted  to  the  right  of  such  creditor  against  the 
heirs. 

8.  Same— Creditors  — narshallng.— A  commissioner, 
settling  an  administration  account  before  a  court 
of  probate,  states  In  his  report  that  two  of  the 
credits  allowed  the  executor  were  for  payments 
of  judgments,  which  were  liens  on  the  real  estate. 
This  is  not  evidence  against  the  devisees  to  prove 
that  the  Judgments  were  recovered  aflrainst  the 
executor  upon  a  bond  of  the  testator  binding  his 
heirs,  and  to  entitle  a  simple  contract  creditor  to 
marshal  the  assets. 

6.  Same— Same— 5tatute  of  Limitations.- A  Judgment 
Is  recovered  against  an  executor  by  a  simple  con- 
tract creditor  of  his  testator;  and  the  creditor  then 
files  a  bill  against  the  devisees  to  marshal  the 
assets,  and  subject  the  land  of  the  testator  in  the 
hands  of  the  devisees.  It  must  be  presumed  that 
his  action  was  not  barred  by  the  statute  of  limita- 
tions when  the  Judgment  was  recovered;  and  he 
Is  not  therefore  barred  by  the  statute  in  his  pro- 
iceedlng  against  the  devisees  to  marshal  the 
assets. 

790  *7*  Same— Same— Decree  Separate.- There  are 
two  devisees,  one  of  whom  owns  one-fourth  of 
a  trac  t  of  land,  and  the  other  three-fourths ;  and  the 
land  is  held  to  be  liable  to  pay  a  debt  of  their  tes- 
tator. The  decree  should  be  separate  against  each 
for  the  payment  of  his  pro  rata  share  of  the  debt, 
with  a  reservation  to  the  plaintiff  to  proceed  against 
him  for  so  much  of  the  share  of  the  other  as  can- 
not be  made  out  of  that  other's  part  of  the  land. 

I^ouis  Wolfe,  of  the  town  of  Winchester, 
died  on  the  10th  of  June  1850.  By  his  wiU, 
which  was  admitted  to  probate  on  the  1st 
of  July  1850,  he  gave  his  estate  except  his 
library,  to  his  sister  Mary  Wolfe  for  her 
life.  He  gave  a  tract  of  land  to  Sidney  S. 
Richards,  wife  of  H.  W.  Richards,  for  her 
life,  and  then  to  her  children ;  to  his  niece 
Delia  B-  Pugh,  wife  of  John  R.  Pugh, 
another  tract  of  land  for  her  life,  and  then 
to  three  of  her  children,  naming  them,  and 
another  tract  to  the  said  Delia  B.  Pugh  for 
her  life,  and  then  to  four  of  her  children, 
naming  them;  and  he  gave  another  tract 
to  Sidney  S.  Richards  in  fee.  Mary  Wolfe 
who  was  appointed  executrix  declined  to 
act,  and  H.  W.  Richards  qualified  as  ad- 
ministrator with  the  will  annexed. 

In  January  1854  Richards  settled  his  ad- 
ministration account  before  the  court  of 
f rebate,  showing  a  balance  due  him  of 
99.79;  and  the  commissioner  reported  that 
three  of  the  debts  with  which  the  adminis- 
trator was  credited  as  having  paid,  were 
debts  *  ^binding  upon  the  real  estate,  as 
well  as  upon  the  personalty."  These  were 
state  taxes  paid  December  1850,  and  January 
1851,  $34.11,  an  execution  of  Wm.  B.  Baker 
for  $235.58,  and  one  of  Robt.  B.  Wolfe, 
cashier,  for  $195. 90, both  paid  in  June  1852. 
Neither  of  these  entries  show  the  character 
of  the  claim  upon  which  the  judgments  were 
founded. 

In  November  1853  Wm.  G.   Russell  recov- 
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ered  a  judgment  against  Richards  as 

791  administrator  de  bonis  *non  &c.  of 
Wolfe,  for  $776.70  damages,  with  in- 
terest from  the  11th  of  September  1850;  and 
$86.80  costs;  and  execution  having  been 
issued  upon  this  judgment  to  be  levied  de 
bonis  testatoris,  the  return  of  the  sheriff 
upon  it  was,  **No  property  found.  The  ad- 
ministrator states  he  has  no  assets." 

In  November  1860  Russell  instituted  his 
suit  in  equity  in  the  county  court  of  Fred- 
erick, which  was  afterwards  removed  to  the 
circuit  court  of  that  county,  against  the 
administrator  &c.  and  devisees  of  I^ouis- 
Wolfef  deceased.  In  his  bill  he  set  out  his 
judgment,  the  will  of  I^ouis  Wolfe,  the 
commissioner's  report  stating  that  debts 
amounting  to  $469.59,  which  bound  the 
land,  had  been  paid  by  the  administrator; 
and  he  stated  that  John  R.  Pugh  was  in- 
debted to  Wolfe  for  money  paid  by  Wolfe 
for  him  in  his  life  time,  which  had  not 
been  collected  by  the  administrator.  The 
prayer  of  the  bill  is,  that  the  assets  may  be 
marshaled ;  that  any  balance  of  the  personal 
assets  may  be  applied  to  the  payment  of 
his  debt,  and  that  the  real  estate  devised 
may  be  subjected  to  pay  the  remainder; 
and  for  general  relief. 

John  R.  Pugh  and  Delia  E.,  his  wife, 
and  Charles  Ginn  and  Mary  C.,  his  wife, 
who  was  one  of  the  devisees,  answered  the 
bill.  They  denied  that  Lrouis  Wolfe  was 
indebted  to  Russell.  They  insisted  that  at 
any  rate  the  judgment  recovered  by  him 
was  for  services  rendered,  and  was  not  evi- 
dence against  them,  and  did  not  bind  the 
real  estate ;  and  they  relied  on  the  statute 
of  limitations  as  a  bar  to  his  claim  against 
them. 

John  R.  Pugh  admitted  that  he  was  in- 
debted to  L/ouis  Wolfe,  for  money  paid  for 
him ;  but  as  a  tract  of  land  had  been  mort- 
gaged to  secure  the  said  Wolfe,  and  had 
been  sold  since   his  death  under  a  de- 

792  cree   of  *the  court,    he   was   not  able 
to  say   what   was   the   balance  of  the 

debt  he  owed. 

In  March  1869  Rird  &  Carson  were,  upon 
their  petition,  made  parties  in  the  cause, 
as  assignees  of  H.  W.  Richards,  the  ad- 
ministrator d.  b.  n.  c.  t.  a.,  of  the  amount 
reported  by  the  commissioner  to  be  due  to 
him. 

The  cause  was  referred  to  a  commissioner 
to  enquire,  among  other  things,  what  was 
the  balance  of  the  debt  due  from  John  R. 
Pugh  to  L/ouis  Wolfe ;  whether  the  debt  set 
up  in  the  complainant's  bill  for  $776.70,  with 
interest,  &c.,  was  a  just  debt  and  charge 
upon  the  estate  of  I^ouis  Wolfe,  deceased ; 
and  the  present  condition,  amount,  owners 
and  annual  value  of  the  real  estate  of  which 
said  Wolfe  was  possessed  at  the  time  of  his 
death. 

The  commissioner  made  his  report.  He 
refers  to  the  report  of  the  commissioner 
made  to  the  court  of  probate ;  says  it  seems 
to  be  correct,  and  that  it  shows  that  the 
administrator  paid  $465.59  upon  debts  bind- 
ing the  realty.  He  reports  the  balance  of 
the  debt  due  from  John  R.    Pugh   to  Lrouis 


Wolfe  at  $515.48,  with  interest  from  JainBrr 
the  12th  1844  to  October  31st  ia59,  $48B.7o- 
equal  to  $1,004.24.  That  a  number  of  dep- 
ositions  were  taken  by  him  in  relatiao  te 
the  plaintiff's  debt,  which  sostain  it;  tid 
after  crediting  upon  it  a  balance  doe  fnw 
the  plaintiff  on  account  of  the  purduK 
money  of  the  land  given  to  secure  Wolfe. 
of  $172.%,  he  makes  the  plaintiff's  debt 
principal  and  interest,  on  the  Slst  of  Octio- 
ber  1859,  $1,116.43.  He  also  reported  as  t> 
the  ownership  and  value  of  the  lands  of 
which  Wolfe  died  possessed. 
The  defendants  excepted  to  the  report;  am 

the  following  grounds,  among  otfaen: 
793        *1.  In  not   allowing   the   statute  cf 

limitations;  it  being*  a  new  actioo 
against  the  devisees  and  subject  to  aU  de- 
fences. 

2.  In  adopting  the  judgment  of  the  ooct 
in  the  suit  against  the  executor  as  the 
amount  due  against  the  devisees,  witiiacl 
proof  of  the  account. 

3.  In  reporting  a  joint  liability,  and  oot 
a  pro  rata  responsibility. 

The  commissioner  returned  with  his  re- 
port the  depositions  taken  in  relatioa  to  tfae 
plaintiffs*  debt.  These  depositions  shoved 
that  Russell  had  for  years  attended  to  tke 
business  of  I^ouis  Wolfe,  who  was  old  aa£ 
feeble,  and  in  the  opinion  of  this  ooort  tie 
evidence  sustained  the  claim. 

The  cause  came  on  to  be  heard  in  Janiaij 
1872,  when  the  court  being  of  opinion  that 
the  unadministered  personal  assets  af 
Wolfe's  estate  were  sufficient  to  pay  tfce 
plaintiffs'  debt,  without  passing  on  tke 
exceptions  to  the  report,  decreed  tet 
Charles  B.  Hancock,  the  present  adminis- 
trator of  Louis  Wolfe,  deceased,  do  proceed 
as  administrator  to  collect  the  amount  dae 
from  John  R.  Pugh  to  the  estate  of  Losis 
Wolfe,  deceased,  and  any  other  debts  dee 
the  estate,  and  as  a  special  receiver  of  tfae 
said  circuit  court  to  hold  the  sum  of  moatr 
so  collected  subject  to  the  future  order  df  . 
the  court.  And  he  was  authorized  to  tiioe 
all  steps  necessary  for  this  purpose  at  tbe 
costs  of  said  Wolfe's  estate,  and  make  repcgt 
to  the  court. 

The  cause  came  on  again  to  be  hean!  m 
the  19th  of  March  1874,  when  Hancock  bar- 
ing reported  that  an  execution  against  tbr 
goods  and  chattels  of  John  R.  Pagh  vas 
returned  **no  property  found,"  the  coer. 
held  that  Russell  was  entitled  to  reco^nr 
from  the  estate  of  Louis  Wolfe,  deceased. 
the  sum  of  $776.70,  with  interest  from 
704  September  11th,  1850,  and  $86.80  *atf&» 
of  the  common  law  suit,  subject  to  i 
credit  of  Sl72.%,  as  of  October  31st,  133^ 
being  in  favor  of  Russell  of  $1,116.4J,  vitk 
interest  on  $776.70  from  October  31st,  li^ 
And  it  appearing  from  the  report  of  tte 
commissioner  that  the  administrator  ^ 
I^ouis  Wolfe,  out  of  the  personalty  of  saii 
estate,  paid  debts  binding  the  realtT  to  tbe 
extent  of  $465.59,  it  is  held  by  the  coct 
that  to  that  extent,  and  with  interest  apn 
the  same,  from  the  time  of  payment,  tbe 
real  estate  of  Lfouis  Wolfe,  deceased,  waA 
contribute  to  the   payment    of  the  debt  cf 
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Russell.  And  the  cause  was  referred  to  a 
commissioner  to  ascertain  and  report  among 
other  things — 1.  Whether  John  R.  Pugh,  or 
his  assignee  or  vendee,  is  possessed  of  any 
realty  which  is  liable  for  the  payment  of 
the  debt  against  him  reported  in  this  cause. 
2.  The  exact  amount  and  interest  of  the 
debts  binding  the  realty,  to  which  the  per- 
sonalty has  been  applied.  3.  What  the 
realty,  and  in  what  proportion  the  same  is 
liable  to  contribution  as  adjudged  in  this 
decree. 

The  commissioner  reported — 1.  That  Delia 
K.  Pugh  and  three  of  her  children  were 
dead;  that  the  children  died  unmarried, 
childless  and  intestate,  and  John  R.  Pugh 
inherited  three-fourths  of  the  tract  of  land 
devised  by  Louis  Wolfe  to  said  Delia  E. 
and  her  children.  2.  That  from  the  report 
of  the  commissioner  returned  to  the  court 
of  probate,  it  appeared  that  the  following 
debts  binding  the  realty  were  paid  out  of 
the  personalty,  viz: 

Taxes  on  lands  and  lots  $34. 11 ;  amount 
of  execution  of  William  H.  Baker  $235.58; 
amount  of  execution  of  R.  B.  Wolfe,  cashier, 
S195.90=$46S.59.  This  amount  is  of  Janu- 
ary 1st,  1854.  Interest  from  January  1st, 
1854,  to  December  1st,  1874,  $558.70.  Amount 
and  interest  to  December  1st,  1874, 
795  $1,024.29.  3d.  *The  land  devised  to 
Delia  S.  Richards  and  her  children, 
and  that  devised  to  Delia  B.  Pugh  and  her 
children,  each  to  bear  one-half  of  the  bur- 
den ;  and  of  the  last  John  R.  Pugh  holds 
three-fourths,  and  Susan  C.  Pugh  the  other 
fourth. 

The  cause  came  on  again  to  be  heard, 
when  the  court  confirmed  the  report  of  the 
commissioner,  and  decreed  that  unless 
within  thirty  days  from  the  rising  of  the 
court,  Susan  C.  Pugh  and  John  R.  Pugh 
should  pay  to  John  J.  Williams  and  R.  T. 
Barton,  who  were  appointed  receivers  to 
collect  the  same,  the  sum  of  $232.79,  with 
interest  from  January  1st,  1854,  commis- 
sioners named  should  proceed  to  sell  the 
farm  described  in  the  commissioner's  report 
at  public  auction,  on  terms  stated  in  the 
decree ;  and  unless  John  R.  Pugh  should  in 
thirty  days,  Ac,  pay  to  the  same  receivers 
the  sum  of  $1,004.24,  with  interest  on  $515.- 
48  from  October  31,  1859,  the  said  commis- 
sioners should  sell  his  interest  in  said  farm. 
And  a  like  decree  was  made  against  Charles 
Lr.  Ginn  and  wife  and  I^ewis  Richards  as 
to  the  same  sum  of  $232.79  and  like  inter- 
est. And  thereupon  John  R.  Pugh  and 
Susan  C.  Pugh  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

Tucker,  for  the  appellants. 

Barton  &  Boyd  and  Williams  &  Williams, 
for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  act  of  March  1st,  1842,  was  the  first 
statute  of  this  state  making  real  estate 
assets  for  the  payment  of  simple  contract 


debts.     That  act,    however,  was   sub- 

796  ject  *to    a    proviso,    which    declared 
that   no  debt   which  is  not  evidenced 

by  writing,  signed  by  the  debtor  or  some 
person  legally  empowered  by  him,  shall  be 
charged  on  the  real  estate  by  virtue  of  this 
act.  This  proviso  was  omitted  at  the  revisal 
of  1849,  so  that  as  the  law  now  stands,  the 
real  estate  is  subject  to  the  payment  of  all 
the  just  debts  of  the  decedent,  without  qual- 
ification. 

In  this  case,  the  judgment  of  the  appellee, 
Russell,  against  the  administrator  was  upon 
a  claim  not  evidenced  by  writing.  That 
claim  was  therefore  not  a  charge  upon  the 
real  estate  under  the  act  of  1842,  nor  does  it 
constitute  such  charge  under  the  Code  of 
1850,  because  the  debtor  died  before  the 
revisal  took  effect.  This  was  not  seriously 
controverted  in  the  argument.  The  appellee 
claims  that  inasmuch  as  judgments  which 
did  constitute  liens  on  the  real  estate  of 
the  debtor,  were  paid  by  the  administrator 
of  the  latter  out  of  the  personalty,  he  is 
entitled,  upon  the  principle  of  marshaling- 
assets,  to  be  subrogated  to  the  lien  of  the 
judgments  thus  paid. 

It  is  a  well  settled  doctrine  of  equity,  that 
if  a  specialty  creditor,  whose  debt  binds 
the  heirs,  receives  satisfaction  out  of  the 
personal  assets  of  the  decedent,  a  simple 
contract  creditor  will  in  equity  stand  in 
his  place  against  the  real  assets,  to  the 
extent  that  the  specialty  creditor  shall  have 
exhausted  the  personal  assets  in  the  pay- 
ment of  the  debts.  The  reason  is  that 
when  there  is  both  real  and  personal  assets, 
creditors  by  specialty,  in  which  the  heirs 
are  bound,  are  by  the  common  law  entitled 
to  payment  out  of  either  of  these  funds. 
At  law  they  may  take  their  remedy  against 
the  heir,  or  against  the  executor.  Having 
their  election  of  remedies,  if  they  exhaust 
the  only  fund  to  which  the  simple  contract 
creditors  can  apply,  equity  places  the  latter 
in  the  position   of  the  former,  so  far 

797  *as    the    specialty  creditors  have  ex- 
hausted the   personal   estate.      2  LtO~ 

max  on  Executors,  pp.  418,  419. 

The  question  is  whether  this  principle 
applies  to  a  creditor  having  a  judgment 
recovered  in  the  life  time  of  the  debtor: 
under  the  law,  as  it  stood  previous  to  the 
Code  of  1849,  a  judgment  was  a  debt  of 
superior  dignity  in  the  administration  of 
the  personal  estate.  It  also  constituted  a 
lien  upon  the  real  estate,  but  it  conferred 
no  right  of  election,  as  in  the  case  of  a 
specialty  binding  the  heirs.  The  creditor 
was  bound  to  exhaust  the  personal  estate 
before  he  could  resort  to  the  land  in  the 
possession  of  the  heir.  The  judgment  being 
a  debt  of  higher  dignity  than  bonds  or 
simple  contract  debts,  the  executor  was  re- 
quired to  pay  the  former  before  the  latter. 
If  the  personal  estate  was  exhausted  in 
paying  the  judgment,  the  simple  contract 
creditor  was  utterly  without  remedy.  And 
this  was  upon  the  very  absurd  principle 
that  the  right  of  subrogation  only  occurs 
where  one  of  the  creditors  has  two  funds, 
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806        *Devrie8  &  Co.  v.  Johnston  &  Wolfe 

&al. 

September  Term,  1876,  Staunton. 

I.  Suits  la  Equity— Attachments— Court  of  Appeals— 
Jnrlsdictloaal  Amount.*— Three  suits  in  equity  are 
broug-ht  by  the  same  plaintiffs  asrainst  the  same 
defendants  to  enforce  payment  of  debts  by  attach- 
ment and  sale  of  the  same  land.  By  order  of  the 
court  these  suits  are  directed  to  be  consolidated 
and  heard  together,  and  then  plaintiffs  file  an 
amended  bill  brinffinff  in  a  third  party.  There 
beinsr  a  decree  dismissinsr  the  attachments,  the 
plaintiffs  may  appeal  to  the  court  of  appeals, 
thouffh  neither  of  the  debts  amount  tot600,  the  sum 
of  all  of  them  beinsr  more  than  that  amount 

9.  Same— Same- Debts  Not  DueA—Quctre:  If  a  cred- 
itor, whose  debt  is  not  yet  due.  may  brinff  a  suit  in 
equity  to  attach  the  property  of  his  absent  debtor, 
or  to  set  aside  a  deed  as  fraudulent 

This  was  a  contest  between  the  creditors 
of  Johnston  &  Wolfe,  of  Baltimore.  Dev- 
ries  &  Co.  filed  three  bills  against  Johnston 
&  Wolfe,  which  are  set  out  in  the  opinion 
of  Judge  Anderson.  Francis  White  filed 
six  bills  against  the  same  parties  to  attach 
the  same  tract  of  land.  These  suits  were 
commenced  on  the  13th  of  May  1872,  and 
were  to  recover  debts  then  due. 

In  September  1872,  Francis  White  filed 
his  petition  in  the  case  of  Devries  &  Co., 
in  which  he  stated  the  institution  of  his 
suits  and  the  amounts  involved  in  each. 
He  says  that  when  Devries  &  Co.  instituted 
their  respective  suits,  and  issued  their  at- 
tachments, the  debts  sued  for  by  them  were 

*Sults  in  Equity— Consolidation  of  5ults.— The  prin- 
cipal case  is  cited  on  this  sublect  in  Patterson  v. 
Eakln,  87  Va.  M,  12  S.  E.  Rep.  144.  See  also.  Barton's 
Ch.  Pr.  (2d  Ed.)  861. 

Jurisdictional  Amount  for  Court  of  Appeals.— See  W. 
&  S.  R.  R.  Co.  V.  ColfeU,  27  Gratt  777,  and  note. 

f  Attachments  In  Equity— Debts  Not  Due.— On  the 
subject  of  attachments  in  equity  for  debts  not  yet 
due,  see  Va.  Code,  S  2964;  Batchelder  v.  White,  80  Va. 
lOS:  Barton's  Ch.  Pr.  (2d  Ed.)  612. 

BILLS  QUIA  TlilET. 

Deflnltlon.— A  bill  Qtda  timet,  as  the  term  implies, 
is  a  remedy  for  anticipatory  mischief,  in  the  form  of 
a  bill  in  equity,  filed  by  a  person  fearing  some  future 
injury  to  his  risrhts  in  property,  real  or  personal, 
from  the  nesrliffence,  fault  or  fraud  of  another. 
Enc.  PI.  &  Pr.  500;  Stephenson  v.  Tayemers,  9  Oratt 

When  Resorted  to.— In  Randolph  v.  Kinney,  8  Rand. 
397,  the  court  said:  "  'When  a  person  is  apprehensive 
of  beinff  subjected  to  a  future  inconvenience,  proba- 
ble, or  even  possible,  to  happen,  or  be  occasioned  by 
the  nefflect,  inadvertence  or  culpability  of  another, 
or  where  any  property  is  bequeathed  to  one  after 
the  death  of  another,  and  which  the  former  is  desir- 
ous of  havinff  secured  safely  for  his  use;'  or  where  a 
surety  is  fearful  of  injury,  from  the  negrlect  of  his 
principal  to  pay  the  debt:  in  all  these  cases,  and 
others  of  this  kind,  the  bill  Quia  timet  may  be  re- 
sorted to." 

Necessary  Alleirations.— In  the  case  of  Lane  v. 
EiTSrleston.  2  Patt  &  H.  2S1.  it  was  held  that  a  bill 
Quia  timet  must  allesre  that  the  complainant  may  be 
subjected  to  loss  by  the  neflrlisrence,  inadvertence  or 


not  due ;  and  he  charges  that  the  said  at- 
tachments sued  out  bj  Devries  &  Co.  ait 
null  and  void ;  and  he  prays  that  thej  uaj 
be  quashed,  and  that  the  land  may  be  soU. 
and  the  petitioners  debts  satisfied  oat  of 
the  proceeds  of  sale. 

806  "^In  November  1872,  the  case  casae 
on  upon  the  petition  of  Francis  White, 
and  the  court  being  of  opinion  that  the 
attachments  sued  out  by  Devries  &  Co.  wot 
improperly  sued  out,  it  was  ordered  that 
they  be  abated.  And  thereupon  Devries  A. 
Co.  applied  to  a  judge  of  this  conrt  for  as 
appeal;  which  was  allowed. 

Dandridge  and  Pendleton,  for  the  appel- 
lants. 

Barton  A  Boyd,  for  the  api>ellees. 

Anderson,  J.  The  appellants  are  crediton 
of  the  appellees  by  three  promissory  notes* 
one  bearing  date  December  2nd,  ISH,  pay- 
able at  three  months;  another  one  heziivg 
date  November  22nd,  1871,  payable  at  foor 
months;  and  the  other  bearing  date  De- 
cember 20,  1871,  payable  at  four  months. 
On  the  same  day,  the  20th  of  Febnsaij 
1872,  they  brought  three  several  suits  is 
equity,  by  suing  out  three  several  subpoe^oas 
and  attachments  in  chancery,  and  on  the 
26th  of  the  same  month  filed  a  bill  is 
chancery  in  each  case,  the  same  in  sub- 
stance ;  and  in  each  case  upon  affidavit  of 
non-residence,  and  the  return  of  the  sherif 
an  order  of  publication  was  a^vrarded  against 
the  defendants.     The  bill  in   the   first  case. 

culpability  of  the  defendant.  See  aOsa  Bandolpfev. 
Kinney,  8  Rand.  384;  Randolph  v.  Randolpli.  S  Leifh 
bU. 

A  bill  in  the  nature  of  ovia  timet  must  show  gnmaii 
for  sustainlnflT  it    Fowler  v.  Saunders.  4  Call  ML 

Sureties.— In  Crouirhton  ▼.  Duval.  S  Call  6».  wtat 
the  obligee  in  a  bond  refused  to  sue,  upon  the 
request  of  the  surety  of  the  obligor,  ft  was  held  tbai 
such  surety  might  bring  a  bill  ovia  ttmat  to  coeucI 
the  principal  to  pay  and  the  creditor  to  recdre  t^ 
money.  This  case  also  decided  that  the  statauiT 
provision,  allowing  a  surety  on  a  bond  to  compel  Ht 
creditor,  in  a  court  of  law,  to  insUtnte  suit  agaJistt 
the  principal,  did  not  take  away  any  remedy  wtki 
the  surety  was  entitled  to  before.  For  re-enactBesi 
of  the  statute,  see  Va.  Code,  ff  2800.  2801.  As  ssstais- 
ing  the  above  proposition,  see  Norris  t.  Crumiser-  * 
Rand.  388. 

A  surety,  whose  principal  is  dead,  may  file  a  btO 
Quia  timet  against  the  creditor  and  the  executor  ^ 
the  debtor,  to  compel  the  latter  to  pay  the  debt  so  » 
to  exonerate  the  surety  from  responsibility.  Ste- 
phenson T.  Tavemers,  9  Gratt.  308. 

Bodoraers.— In  Call  v.  Scott,  4  Call  401  the  draver 
of  a  bill  of  exchange  gave  a  mortgage  to  indcBsifT 
an  endorser  against  future  liability,  and  the  en- 
dorser was  allowed  to  bring  a  bill  <rtUa  timet  zgiiaA 
the  representatives  of  the  drawer  to  foreclose  the 
mortgage,  and  pay  the  holder  of  the  bill  of  exchance. 

Remaindermen.— "Though  it  is  a  matter  of  coone 
for  one  in  remainder  of  chattels,  to  file  a  bill  for  as 
account,  and  an  inventory  of  the  property,  thatii 
may  be  certainly  known;  yet  the  court  will  not  nk 
the  tenant  for  life  to  give  security,  onles  there 
appears  to  be  some  danger  of  wasting  or  pattisff  tie 
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vers  the  indebtedness  of  the  defendants  to 
he  plaintiffs  on  the  2nd  day  of  December 
871,  in  the  sum  of  $438.29  cents,  which  it 
s  averred  is  evidenced  by  a  note  of  that 
ate,  payable  three  months  after  date.  It 
ppears  from  the  bill  and  exhibits  that 
(either  note  was  due  at  the  time  suits  were 
)rought. 

The  bill  avers  that  the  firm  of  Johnston 
t  Wolfe,  the  defendants,  since  the  giving 
>f  the  note  had  become  insolvent.  But  that 
he  said  Wolfe  owned  a  tract  of  land  in 
!*rederick  county,  described  in  the  bill, 
^hich  was   devised  to   him   by  the   will  of 

his  father. 
K07        *It  alleges  that  the   defendants   are 

non-residents  of  the  state  of  Virginia, 
.nd  were  so  at  the  commencement  of  this 
uit;  and  that  the  said  Wolfe  was  in  hope- 
ess  financial  embarrassment. 

It  further  charges,  that  by  a  deed  dated 
he  16th  of  December  1871,  shortly  before 
he  institution  of  this  suit,  and  recorded  in 
he  clerk's  ofifice  of  Frederick  county  on  the 
7th  of  December  1871,  the  said  Wolfe  con- 
veyed the  aforesaid  tract  to  said  Johnston, 
vhich  conveyance  was  made  with  intent  to 
linder,  delay,  and  defraud  creditors;  by 
eason  whereof  the  plaintiffs  have  just  cause 
o  apprehend  that  their  said  debts  may  not 
>e  paid,  and  are  advised  that  by  the  equi- 
able  powers  of  the  court,  and  by  its  at- 
achment  process,  the  said  tract  of  land 
nay  be  subject  to  its  payment.  .  The  prayer 
s  that  the  land  may  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  their  debt. 

At  a  subsequent  term  of  the  court,  24th 
>f  May  1872,  the  three  suits  by  order  of  the 
:ourt  were  to  be  consolidated,  or  proceeded 
n  as  one  suit ;  and  the  plaintiffs  were  given 
cave  to  file  their  amended  bill. 

The  amended  bill  adds  to,  and  amends 
he  allegation  of  the  original  bill,  with 
*egard  to  the  conveyance  of  the  land  by 
^P'olfe  to  Johnston,  by  alleging  that  the 
iaid  Wolfe  on  or  before  the  16th  of  Decem- 
>er  1871,  executed  to  the  said  Johnston  his 
vriting  obligatory  for  a  large  sum  of  money, 
vhich  he  secured  to  said  Johnston  by  a 
nortgage  upon  the  land  in  question,  which 
vas  admitted  to  record  in  the  clerk's  office 
>f  the  county  court  of  Frederick  on  the  27th 
>f  December  1871.  And  it  further  charges 
hat  a  deed  purporting  to  be  an  assignment 
»f  the  said  mortgage  to  Miles  White,  bear- 

(Fopcrty  out  of  the  way."  Per  Curiam,  la  Mortimer 
-.  Moffatt,  4  H.  &  M.  504.  The  power  of  a  court  of 
aulty  to  require  such  security  from  a  tenant  for 
Ife.  Is  to  be  exercised,  not  as  a  matter  of  course,  but 
>f  sound  discretion,  according  to  circumstances, 
iolliday  V.  Coleman,  2  Munf.  163. 
In  Chisholm  y.  Starke,  8  Call  25,  a  testator  devised 
laves  to  his  wife  for  life,  remainder  to  his  children. 
>n  the  remarriage  of  the  wife,  her  husband  sold 
he  slaves  to  bonaJleU  purchasers.  Held,  that  if  the 
emalndermen  brinsr  a  bill  truia  timet  against  the 
losband  and  the  purchasers,  a  court  of  equity  will 
lecree  that  the  husband  must  srive  security  for  the 
orthcominff  of  the  slaves  (with  their  increase)  at 
he  death  of  the  wife,  but  that  the  purchasers  need 
lot  ffive  such  security. 


ing  date  the  10th  of  December  1871,  which 
is  the  date  of  the  mortgage,  was  recorded 
in  the  clerk's  office  of  said  county  court 
808  on  the  5th  of  January  1872.  *Copies 
of  both  deeds  are  in  the  record.  The 
bill  further  charges  that  the  said  mortgage 
securing  the  bond  aforesaid,  was  executed 
together  with  the  bond,  for  the  sole  purpose 
of  raising  money  thereon  for*  the  firm  of 
Johnston  A  Wolfe.  That  White,  who  is  a 
money  dealer,  agreed  to  advance  the  money 
to  Johnston  on  said  bond,  and  that  the 
assignment  was  drawn  up  with  a  view  to 
that  end,  and  was  left  with  White,  who 
failed  to  comply  with  his  agreement  to  ad- 
vance the  money ;  and  the  bond  was  never 
passed  to  him,  but  remains  in  the  possession 
of  Wolfe  the  obligor:  which  he  was  never 
to  part  with  until  the  arrangements  for 
raising  the  money  were  completed.  And 
the  bill  charges  that  White  fraudulently 
designing  to  make  avail  of  said  assignment 
without  advancing  the  money,  which  was 
the  condition  on  which  it  was  placed  in  his 
hands,  refused  to  deliver  it  to  Johnston  or 
Wolfe  who  demanded  it,  but  fraudulently 
retained  it.  And  to  the  detriment  of  Wolfe 
&  Johnston,  and  to  the  plaintiffs  their 
creditors,  had  the  assignment  recorded  as 
aforesaid,  to  effectuate  his  iniquitous  and 
fraudulent  design.  The  prayer  is  that  the 
said  White  may  be  made  a  party  to  this  and 
the  original  bill,  and  be  compelled  to  answer 
them;  and  that  the  said  assignment  may 
be  set  aside,  and  for  general  relief.  On 
the  20th  of  February  1872  notice  lis  pendens 
of  these  suits,  the  plaintiffs  by  their  coun- 
sel caused  to  be  recorded  in  the  clerk's  office 
of  the  county  court  of  Frederick. 

The  court  is  of  opinion,  upon  the  prelim- 
inary question  raised  by  the  appellees' 
counsel,  as  to  the  jurisdiction  of  this  court 
to  hear  this  cause  upon  the  appeal,  that 
inasmuch  as  the  three  causes  were  essen- 
tially one,  and  were  very  properly  consoli- 
dated, or  united  in  one,  and  proceeded  in 
and  heard  as  one  cause  by  the  court  below, 
that  the  matter  in  controversy  upon 
800  this  appeal  ^exceeds  the  amount  nec- 
essary to  invest  this  court  with  juris- 
diction; and  therefore  that  the  objection 
raised  to  the  jurisdiction  of  this  court  must 
be  overruled. 

Upon  the  merits,  the  case  is  presented  in 
two  aspects.  First,  as  a  proceeding  by 
foreign  attachment  in  equity,  or  second,  as 

Creditor.— A  bill  of  guia  timet  is  not  applicable,  on 
behalf  of  a  creditor,  whose  debt  is  payable  at  a 
future  time,  to  compel  the  debtor  to  fflve  security 
for  the  prompt  payment  of  the  debt  when  it  shall 
become  due.  See  also,  Devries  y.  Johnston,  27  Oratt. 
805. 

ToQalet  Title.— On  the  principle  of  Quia  timet,  a 
court  of  equity  will  entertain  a  suit  by  the  owner  in 
posseseion  of  land,  to  remove  a  cloud  from  his  title, 
by  annulling  a  deed  that  by  mistake  or  fraud,  con- 
veys the  land  to  another  who  makes  adverse  claim 
thereto,  hut  bringrs  no  suit  Steams  v.  Harman,  80 
Va.  48:  Carroll  v.  Brown,  28  Gratt  791.  These  cases 
hold  that  when  the  owner  Is  out  of  possession,  eject- 
ment is  the  proper  remedy. 
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806        *Devrie8  &  Co.  v.  Johnston  &  Wolfe 

&al. 

September  Term.  1876.  Staunton. 

I.  Suits  la  Equity— Attachments-Court  of  Appeals- 
Jurisdictional  Amount.*— Three  snits  in  equity  are 
brought  by  the  same  plaintiffs  against  the  same 
defendants  to  enforce  payment  of  debts  by  attach- 
ment and  sale  of  the  same  land.  By  order  of  the 
court  these  suits  are  directed  to  be  consolidated 
and  heard  tosrether,  and  then  plaintiffs  file  an 
amended  bill  brinffinflr  in  a  third  party.  There 
l)einff  a  decree  dismissinsr  the  attachments,  the 
plaintiffs  may  appeal  to  the  court  of  appeals, 
thouffh  neither  of  the  debts  amount  tot600,  the  sum 
of  all  of  them  beinff  more  than  that  amount 

9.  Same— Same- Deiyts  Not  Due.i—QwBre:  If  a  cred- 
itor, whose  debt  Is  not  yet  due,  may  brinff  a  suit  in 
equity  to  attach  the  property  of  his  absent  debtor, 
or  to  set  aside  a  deed  as  fraudulent 

This  was  a  contest  between  the  creditors 
of  Johnston  &  Wolfe,  of  Baltimore.  Dev- 
ries  &  Co.  filed  three  bills  against  Johnston 
&  Wolfe,  which  are  set  out  in  the  opinion 
of  Judg-e  Anderson.  Francis  White  filed 
six  bills  against  the  same  parties  to  attach 
the  same  tract  of  land.  These  suits  were 
commenced  on  the  13th  of  May  1872,  and 
were  to  recover  debts  then  due. 

In  September  1872,  Francis  White  filed 
his  petition  in  the  case  of  Devries  &  Co., 
in  which  he  stated  the  institution  of  his 
suits  and  the  amounts  involved  in  each. 
He  says  that  when  Devries  &  Co.  instituted 
their  respective  suits,  and  issued  their  at- 
tachments, the  debts  sued  for  by  them  were 

*Sults  In  Equity— Consolidation  of  5ults.— The  prin- 
cipal case  is  cited  on  this  sublect  in  Patterson  v. 
Eakin,  87  Va.  M.  VZ  S.  E.  Rep.  144.  See  also.  Barton's 
Ch.  Pr.  (2d  Ed.)  861. 

Jurisdictional  Amount  for  Court  of  Appeals.— See  W. 
&  S.  R.  B.  Co.  y.  Ck>lf elt  27  Gratt  777,  and  noU. 

-^-Attachments  in  Equity— DeMs  Not  Due.— On  the 
subject  of  attachments  in  equity  for  debts  not  yet 
due,  see  Va.  Code,  $  2964;  Batch  elder  y.  White,  80  Va. 
108:  Barton's  Ch.  Pr.  (2d  Ed.)  612. 

BILLS  QUIA  TlilET. 

Definition.— A  bill  Quia  timet,  as  the  term  implies, 
is  a  remedy  for  anticipatory  mischief,  in  the  form  of 
a  bill  in  equity,  filed  by  a  person  f eariuff  some  future 
injury  to  his  riffhts  in  property,  real  or  personal, 
from  the  nesrliffence,  fault  or  fraud  of  another. 
Enc.  PI.  &  Pr.  SOO:  Stephenson  y.  Tayemers,  9  Qratt 
908. 

Wlien  Resorted  to.— In  Randolph  y.  Kinney,  8  Rand. 
997,  the  court  said:  "  'When  a  person  is  apprehensiye 
of  beiuff  subjected  to  a  future  inconyenience,  proba- 
ble, or  eyen  possible,  to  happen,  or  be  occasioned  by 
the  nefflect  inadyertence  or  culpability  of  another, 
or  where  any  property  is  bequeathed  to  one  after 
the  death  of  another,  and  which  the  former  is  desir- 
ous of  hayiuff  secured  safely  for  his  use;'  or  where  a 
surety  is  fearful  of  injury,  from  the  nesrlect  of  his 
principal  to  pay  the  debt;  in  all  these  cases,  and 
otriers  of  this  kind,  the  bill  auia  timet  may  be  re- 
sorted to." 

Necessary  Allegations.— In  the  case  of  Lane  y. 
Etfirleston,  2  Patt  &  H.  281.  it  was  held  that  a  bill 
Qvia  timet  must  allesre  that  the  complainant  may  be 
subjected  to  loss  by  the  neffliffence,  Inadvertence  or 


not  due ;  and  he  charges  that  the  said  «:• 
tachments  sued  out  by  I>evries  &  Ca  an 
null  and  void ;  and  he  prajs  that  tbej  mir 
be  quashed,  and  that  the  land  may  be  toU. 
and  the  petitioners  debts  satisfied  oat  of 
the  proceeds  of  sale. 

806  "^In  November  1872,  the  case  case 
on  upon  the  petition  of  Francis  IVhite. 
and  the  court  being-  of  opinion  that  the 
attachments  sued  out  by  Devries  A  Co.  weit 
improperly  sued  out,  it  was  ordered  that 
they  be  abated.  And  thereupon  DcTriesA 
Co.  applied  to  a  judg-e  of  this  court  for  as 
appeal ;  which  was  allowed. 

Dandridge  and  Pendleton,  for  the  appd* 
lants. 

Barton  A  Boyd,  for  the  appellees. 

Anderson,  J.  The  appellants  are  creditor 
of  the  appellees  by  three  promissory  notes, 
one  bearing  date  December  2nd,  1871,  paj- 
able  at  three  months;  another  one  beariof 
date  November  22nd,  1871,  payable  at  foco* 
months;  and  the  other  bearin^^  date  De- 
cember 20,  1871,  payable  at  four  months. 
On  the  same  day,  the  20th  of  Fcbmair 
1872,  they  brought  three  several  suits  ii 
equity,  by  suing  out  three  several  sobpoenu 
and  attachments  in  chancery,  and  on  the 
26th  of  the  same  month  filed  a  bill  io 
chancery  in  each  case,  the  same  in  snb- 
stance;  and  in  each  case  upon  affidavit  of 
non-residence,  and  the  return  of  the  sheriff 
an  order  of  publication  was  awa.rded  against 
the  defendants.     The  bill  in  the  first  case 

culpability  of  the  defendant    See  also.  Baadi^yk  t 
Kinney,  8  Rand.  894;  Randolph  y.  Randolph.  S  Ua^ 

A  bill  in  the  nature  of  guia  thnet  must  show  grxmaift 
for  sustaininff  it.    Fowler  y.  Saunders.  4  Call  Wk. 

Sureties.— In  Crouffhton  y.  Duval,  S  Call  61.  vkov 
the  obliffee  in  a  bond  refused  to  sue,  upon  dtf 
request  of  the  surety  of  the  oblliror.  It  was  held  tiat 
such  surety  might  brinff  a  bill  onia  titmet  to  coayri 
the  principal  to  pay  and  the  creditor  to  receiye  the 
money.  This  case  also  decided  that  the  statetai? 
proyision,  allowing  a  surety  on  a  bond  to  compel  thr 
creditor,  in  a  court  of  law,  to  institnie  salt  aca^A 
the  principal,  did  not  take  away  any  remedy  iriik^ 
the  surety  was  entitled  to  before.  For  re-enactBOt 
of  the  statute,  see  Va.  Code.  If  2800, 2801.  As  sosaia- 
inff  the  aboye  proposition,  see  Norris  v.  Cmmmef.  i 
Rand.  888. 

A  surety,  whose  principal  is  dead,  may  Hie  atf 
Quia  timet  against  the  creditor  and  the  executor  sf 
the  debtor,  to  compel  the  latter  to  pay  the  debt  so  » 
to  exonerate  the  surety  from  responsibility.  S»- 
phenson  y.  Tayemers,  9  Oratt.  808. 

Bndorsers.— In  Call  v.  Scott.  4  Gall  402.  the  drawer 
of  a  bill  of  exchange  gave  a  mortga^re  to  indeauti^ 
an  endorser  against  future  liability,  and  the  e&> 
dorser  was  allowed  to  bring  a  bill  quia  timet  afsiaci 
the  representatiyes  of  the  drawer  to  foreclose  tbc 
mortgage,  and  pay  the  holder  of  the  bill  of  exchante 

Remaindennen.— "Though  it  is  a  matter  of  cootse 
for  one  in  remainder  of  chattels,  to  flle  a  bill  for  aa 
account,  and  an  inyentoryof  the  property,  that!* 
may  be  certainly  known:  yet  the  court  will  aoc  rak 
the  tenant  for  life  to  giye  security,  unless  there 
appears  to  &«  son^e  danger  of  wasting  or  putting  ihe 
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avers  the  indebtedness  of  the  defendants  to 
the  plaintiffs  on  the  2nd  day  of  December 
1871,  in  the  sum  of  $438.29  cents,  which  it 
is  averred  is  evidenced  by  a  note  of  that 
date,  payable  three  months  after  date.  It 
appears  from  the  bill  and  exhibits  that 
neither  note  was  due  at  the  time  suits  were 
broug-ht. 

The  bill  avers  that  the  firm  of  Johnston 
&  Wolfe,  the  defendants,  since  the  giving 
of  the  note  had  become  insolvent.  But  that 
the  said  Wolfe  owned  a  tract  of  land  in 
Frederick  county,  described  in  the  bill, 
which  was   devised  to   him   by  the   will  of 

his  father. 
807  *It  alleges  that  the  defendants  are 
non-residents  of  the  state  of  Virginia, 
and  were  so  at  the  commencement  of  this 
suit;  and  that  the  said  Wolfe  was  in  hope- 
less financial  embarrassment. 

It  further  charges,  that  by  a  deed  dated 
the  16th  of  December  1871,  shortly  before 
the  institution  of  this  suit,  and  recorded  in 
the  clerk's  office  of  Frederick  county  on  the 
27th  of  December  1871,  the  said  Wolfe  con- 
veyed the  aforesaid  tract  to  said  Johnston, 
which  conveyance  was  made  with  intent  to 
hinder,  delay,  and  defraud  creditors;  by 
reason  whereof  the  plaintiffs  have  just  cause 
to  apprehend  that  their  said  debts  may  not 
be  paid,  and  are  advised  that  by  the  equi- 
table powers  of  the  court,  and  by  its  at- 
tachment process,  the  said  tract  of  land 
may  be  subject  to  its  payment.  .  The  prayer 
is  that  the  land  may  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  their  debt. 

At  a  subsequent  term  of  the  court,  24th 
of  May  1872,  the  three  suits  by  order  of  the 
court  were  to  be  consolidated,  or  proceeded 
in  as  one  suit ;  and  the  plaintiffs  were  given 
leave  to  file  their  amended  bill. 

The  amended  bill  adds  to,  and  amends 
the  allegation  of  the  original  bill,  with 
reg'ard  to  the  conveyance  of  the  land  by 
Wolfe  to  Johnston,  by  alleging  that  the 
said  Wolfe  on  or  before  the  16th  of  Decem- 
ber 1871,  executed  to  the  said  Johnston  his 
vrriting  obligatory  for  a  large  sum  of  money, 
vrhich  he  secured  to  said  Johnston  by  a 
mortgage  upon  the  land  in  question,  which 
was  admitted  to  record  in  the  clerk's  office 
of  the  county  court  of  Frederick  on  the  27th 
of  December  1871.  And  it  further  charges 
that  a  deed  purporting  to  be  an  assignment 
of  the  said  mortgage  to  Miles  White,  bear- 
property  out  of  the  way."  Per  Curiam,  in  Mortimer 
V.  Moffatt,  4  H.  &  M.  B04.  Tbe  power  of  a  court  of 
eauity  to  require  such  security  from  a  tenant  for 
life,  is  to  be  exercised,  not  as  a  matter  of  course,  but 
of  sound  discretion,  according  to  circumstances. 
Holliday  V.  Ck)leman.  2  Munf.  102. 

In  Cbisholm  v.  Starke,  3  Call  25,  a  testator  devised 
Hlaves  to  his  wife  for  life,  remainder  to  his  children. 
On  the  remarriaflre  of  the  wife,  her  husband  sold 
the  slaves  to  bonajtds  purchasers.  Held,  that  if  the 
remaindermen  brinsr  a  bill  <ruia  timet  asrainst  the 
linsband  and  the  purchasers,  a  court  of  equity  will 
decree  that  the  husband  must  give  security  for  the 
forthcoming  of  the  slaves  (with  their  increase)  at 
the  death  of  the  wife,  bat  that  the  purchasers  need 
not  grive  such  security. 


ing  date  the  10th  of  December  1871,  which 

is  the  date  of  the   mortgage,    was  recorded 

in  the  clerk's  office  of  said  county  court 

808  on  the  Sth  of  January  1872.     *Copies 
of  both  deeds  are  in  the  record.     The 

bill  further  charges  that  the  said  mortgage 
securing  the  bond  aforesaid,  was  executed 
together  with  the  bond,  for  the  sole  purpose 
of  raising  money  thereon  for*  the  firm  of 
Johnston  &  Wolfe.  That  White,  who  is  a 
money  dealer,  agreed  to  advance  the  money 
to  Johnston  on  said  bond,  and  that  the 
assignment  was  drawn  up  with  a  view  to 
that  end,  and  was  left  with  White,  who 
failed  to  comply  with  his  agreement  to  ad- 
vance the  money ;  and  the  bond  was  never 
passed  to  him,  but  remains  in  the  possession 
of  Wolf e  the  obligor:  which  he  was  never 
to  part  with  until  the  arrangements  for 
raising  the  money  were  completed.  And 
the  bill  charges  that  White  fraudulently 
designing  to  make  avail  of  said  assignment 
without  advancing  the  money,  which  was 
the  condition  on  which  it  was  placed  in  his 
hands,  refused  to  deliver  it  to  Johnston  or 
Wolfe  who  demanded  it,  but  fraudulently 
retained  it.  And  to  the  detriment  of  Wolfe 
&  Johnston,  and  to  the  plaintiffs  their 
creditors,  had  the  assignment  recorded  as 
aforesaid,  to  e£Fectuate  his  iniquitous  and 
fraudulent  design.  The  prayer  is  that  the 
said  White  may  be  made  a  party  to  this  and 
the  original  bill,  and  be  compelled  to  answer 
them;  and  that  the  said  assignment  may 
be  set  aside,  and  for  general  relief.  On 
the  20th  of  February  1872  notice  lis  pendens 
of  these  suits,  the  plaintiffs  by  their  coun- 
sel caused  to  be  recorded  in  the  clerk's  office 
of  the  county  court  of  Frederick. 

The  court  is  of  opinion,  upon  the  prelim- 
inary question  raised  by  the  appellees' 
counsel,  as  to  the  jurisdiction  of  this  court 
to  hear  this  cause  upon  the  appeal,  that 
inasmuch  as  the  three  causes  were  essen- 
tially one,  and  were  very  properly  consoli- 
dated, or  united  in  one,  and  proceeded  in 
and  heard  as  one  cause  by  the  court  below, 
that  the   matter   in   controversy  upon 

809  this  appeal  *exceeds  the  amount  nec- 
essary to  invest  this  court  with  juris- 
diction; and  therefore  that  the  objection 
raised  to  the  jurisdiction  of  this  court  must 
be  overruled. 

Upon  the  merits,  the  case  is  presented  in 
two  aspects.  First,  as  a  proceeding  by 
foreign  attachment  in  equity,  or  second,  as 

Creditor.— A  bill  of  quia  timet  is  not  applicable,  on 
behalf  of  a  creditor,  whose  debt  is  payable  at  a 
future  time,  to  compel  the  debtor  to  give  Kecurlty 
for  the  prompt  payment  of  the  debt  when  it  shall 
become  due.  See  also,  Devries  v.  Johnston,  27  Gratt. 
805. 

To  Quiet  Title.— On  the  principle  of  quia  timet,  a 
court  of  equity  will  entertain  a  suit  by  the  owner  in 
poeeeeeion  of  land,  to  remove  a  cloud  from  his  title, 
by  annnlliuff  a  deed  that  by  mistake  or  fraud,  con- 
veys the  land  to  another  who  makes  adverse  claim 
thereto,  but  brings  no  suit  Steams  v.  Harman.  80 
Va.  48;  Carroll  v.  Brown,  28  QratL  791.  These  cases 
hold  that  when  the  owner  is  out  of  possession,  eject- 
ment is  the  proper  remedy. 
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a  proceeding-  upon  the  principles  of  orig-inal 
equity  jurisdiction.  As  has  been  seen, 
**the  equitable  powers  of  the  court,'*  and 
**its  attachment  process,'*  both  are  invoked 
in  the  bill  as  clothing  the  court  with  power 
to  relieve. 

It  would  seem  that  the  attachment  process 
was  relied  on  only  as  ancillary  or  auxiliary 
to  the, original  equity  jurisdiction,  and  not 
as  a  distinct  primary  ground  of  jurisdiction. 
Whether  it  is  material  to  consider  the  dis- 
tinction in  this  case  I  will  not  stop  now  to 
inquire,  but  will  proceed  with  the  more  im- 
portant inquiry,  whether  upon  the  case 
made  by  the  original  and  amended  bills,  a 
court  of  equity  has  inherent  original  juris- 
diction to  afford  relief. 

By  the  statute  Code  of  1873,  chap.  175,  { 
2,  p.  1126,  a  creditor  before  obtaining  a 
judgment  ot  decree  for  his  claim,  may 
institute  any  suit  to  avoid  a  gift,  convey- 
ance, assignment,  or  transfer  of,  or  charge 
upon  the  estate  of  his  debtor,  which  he  may 
institute,  after  obtaining  such  judgment  or 
decree,"  Ac.  The  plaintiffs  were  creditors 
at  the  time  of  instituting  this  suit.  Their 
claim  was  debitum  in  praesenti,  solvendum 
in  futuro.  They  have  present  interest  in 
their  debtor's  property  on  which  alone  they 
rely  for  the  satisfaction  of  their  debt  at 
maturity,  and  the  getting  a  conveyance  or 
assignment  of  it  by  a  third  party  surrepti- 
tiously and  fraudulently,  and  the  placing- 
that  conveyance  or  assignment  on  record, 
may  be  the  means  of  enabling  him  to 
transfer  the  property  to  an  innocent 
purchaser  for  value,  and  thereby  con- 
summate his  fraud,  and  irretrievably 
810  *prevent  its  application  to  the  pay- 
ment of  the  appellants  just  debt ;  an 
apprehension  which  is  well  justified,  by 
the  circumstances  under  which  he  procured 
the  possession  of  the  deed  of  assignment, 
and  his  unjustly  and  fraudulently  with- 
holding it  from  the  debtor;  and  instead  of 
returning  it  to  him,  causing  it  to  be  spread 
upon  the  record  of  the  county  court.  It 
was  a  wrong  to  the  debtor  of  the  plaintiffs, 
and  it  was  equally  a  wrong  to  them. 

There  can  be  no  question  that  Johnston 
&  Wolfe  could  maintain  a  suit  against 
White  to  set  aside  said  assignment,  or  to 
compel  its  surrender  to  them.  If  they 
could,  why  may  not  their  creditors?  Why 
may  not  their  application  to  the  interpo- 
sition of  a  court  of  equity  be  made,  before 
their  debt  is  due,  to  prevent  this  wrong? 
They  have  a  present  interest  which  is 
threatened  to  be  destroyed  by  the  consum- 
mation of  the  fraudulent  transaction  to  the 
same  extent  that  it  would  be  if  their  debt 
was  due.  The  injury  to  them  is  the  same 
that  it  would  be,  if  their  debt  were  due. 
They  have  a  present  interest  which  is 
brought  into  jeopardy  by  a  fraudulent 
transaction,  and  which,  if  not  at  once 
arrested,  by  the  interposition  of  a  court  of 
equity,  will  result  in  the  total  destruction 
of  that  interest. 

It  is  a  favorite  doctrine  of  courts  of  equity, 
that  they  are  invested  with  jurisdiction  to 
prevent    injury    and    wj-ong,    as   well  as  to 


compel  the  reparation  of  injuries  alrea^ 
accomplished. 

I  am  of  opinion,  therefore,  that  a  oovt 
of  equity  had  jurisdiction  to  relieve  tlie 
plaintiffs  against  the  injury  bj  which  tliej 
were  menaced,  and  the  notes  all  fallinf  die 
before  any  decree  was  pronounced  in  tlK 
cause,  the  first  one  falling*  due  a  few  dajs 
after  the  suit  was  broug^ht*  the  plaiotx& 
were  entitled  to  a  decree  to  subject 
811  *the  land  in  question  to  the  paymnt 
of  their  debt,  they  bein^  entitled  Id 
priority  over  the  subsequent  attachmait 
creditor.  I  am  of  opinion,  therefore,  to 
reverse  the  decree,  and  to  remand  the  casse 
to  the  circuit  court  for  further  proceediap 
to  be  had  therein  in  conformitj  with  tliift 
opinion. 

Moncure,  P.,  concurred  in  the  opinion  of 
Anderson,  J. 

Christian  and  Staples,  J's,  dissented. 

Decree  affirmed  by  a  divided  court. 
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September  Term,  1876.  Staunton. 
I.  CommlMioiiers*    5sl<«    Conflfsttos   ky 

Whether  the  conrt  will  conflrm  a  sale  made  If 
commissioners  under  its  decree,  mixst.inainit 
measure,  depend  upon  the  drcnmatances  of  eack 
case.  It  is  d  ifficult  to  lay  down  any  rule  apidkabie 
to  all  cases;  nor  is  it  possible  to  spediy  all  the 
srrounds  which  will  Justify  the  conrt  in  withhoU- 
ing  its  approval. 

9.  Same— Same— When  Withheld.— In  such  a  case,  if 
there  is  reason  to  believe  that  fraud  oroisate 
has  been  committed  to  the  detriment  of  the  owner 
or  purchaser,  or  that  the  officer  condncttac  the 
sale  has  been  guilty  of  any  wrong'  or  breacb  ^ 
duty  to  the  injury  of  the  parties  InteresteA.  cte 
court  will  withhold  a  confirmation  of  the  sale. 

a.  Same— Report— Who  May  Object— In  snch  a  caae. 
either  party  may  object  to  the  report  of  tte 
commissioner,  and  the  pnrchaser  tiim«M>if  vte 
becomes  a  party  to  the  sale,  may  appear  hcfist 
the  court  and  have  any  mistake  corrected. 

4.  Same— 3anie— Discretion  of  Conrt.— The  conrt.  Is 
acting  upon  a  report  of  sale,  does  not  ezerdse  aa 
arbitrary  but  a  sound  legal  discretion  in  the  tattr- 
ests  of  fairness  and  prudence,  and  with  a  Jart 
regard  to  the  rights  of  all  concerned. 

8.  Same— Auctioneer  Actlngr  Pnrtlnlly.— An  aactio- 
eer  or  crier  making  a  sale,  cannot  properly  act  Ur 
himself  or  any  other  person  in  bidding*  fior  tte 
property. 

*Conimlaeioneri*  Sales— ConflmatiiOB.—Fyir  the  pvia* 
ciples  by  which  the  court  determines  whether  a  nk 
by  a  commissioner  should  be  confirmed  or  aet  aiide. 
see  The  following  decisions,  citing  the  principal  case 
Thomas  v.  Bank.  80  Va.  292, 9  S.  E.  Rep.  IISS;  IWd 
T.  Qallego,  etc.,  Co..  84  Va.  690.  591,  5  S.  E.  Rep.  M. 
Ck)les  y.  Ck)les,  83  Va.  527,  528,  5  S.  E.  Rep.  KV;  Tenr 
v.  Ck>le8,  80  Va.  702.  708,  707;  Efflnger  r.  Keanej.a 
Va.  56S;  Hlcksou  v.  Rucker,  77  Va.  iS8:  longybfer 
V.  Patterson,  77  Va  474;  Hausucker  r.  Walker.  » 
Va.  756:  Berlin  y.  Melhom,  75  Va.  611 ;  R«dd  t.  J^atk, 
80  Gratt  188;  Roudabush  y.  Miller.  S2  Oratt.  «L 
Hartley  y.  Roffe,  12  W.  Va.  425;  Marling  t.  Roteec^ 
IS  W.  Va.  474;  Hllleary  v.  Thompson.  11 W.  Va.  Ul 
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-Effect— A  case  In  whicb  the  court 
refused  to  enforce  a  sale  against  the  purchaser, 
on  account  of  the  misconduct  of  the  life  tenant 
and  the  auctioneer,  thouffh  the  conduct  of  the 
commissioner  was  unexceptionable. 
.  Same— 5ettiaff  Aside.— The  sale  beinff  set  aside  as 
to  the  life-tenant  must  be  set  aside  in  toto,  though 
some  of  the  remaindermen  are  infants. 

Dr.  John  W.  Rice,  of  the  county  of  Shen- 
ndoah,  died  in  1862.  He  left  a  large  estate 
n  land,  and  a  number  of  children.  He 
:ave  to  his  sons  each   a   tract  of  land ;  and 

among  them  to  his  son,  John  Harper 
)I3     *Rice,  a  tract  of  about  four  hundred 

and  seventy-five  acres,  of  which, 
bout  two  hundred  and  seventy-five  acres, 
le  describes  as  lying  along  Smith's  creek, 
nd  two  hundred  acres  of  wood  land  on  the 
rest  side  of  Massanutton  mountain.  This 
and  he  estimates  at  $13,000;  and  he  charges 
he  land  with  two  sums  each  of  $1,(X)0. 
C^his  land  he  gives  to  John  Harper  Rice  for 
lis  life,  and  at  his  death  it  is  to  be  sold, 
,nd  the  proceeds  divided  among  his  chil- 
Iren. 

In  February  1872,  John  Harper  Rice  in- 
tituted  his  suit  in  equity  in  the  circuit 
ourt  of  Shenandoah  county,  in  which  he 
iCt  out  the  devise  to  him  and  his  children, 
md  the  said  charges  thereon;  and  also 
hat  he  owed  about  $1,000,  as  one  of  the 
executors  of  his  father,  which  is  directed 
>y  the  will  to  be  paid  out  of  the  land.  He 
lays  that  the  sums  directed  by  his  testator, 
:o  be  paid  by  him,  cannot  be  paid  without 
t  sale  of  the  said  real  estate,  and  that  he 
>elieves  it  will  b^  for  the  benefit  of  his 
nfant  children  as  well  as  his  adult  child 
:hat  a  sale  of  the  same  be  made.  And 
naking  the  children  parties  defendants,  he 
isks  for  a  sale  of  the  land. 

The  case  was  regularly  proceeded  in,  and 
L  decree  was  made  appointing  commis- 
sioners to  sell  the  land.  In  August  1874 
:hey  returned  their  report,  in  which  they 
tay  that  they  had  advertised  the  land  for 
lale  at  public  auction,  and  at  the  sale  John 
?.  Brock,  by  his  agent,  C.  P.  Moore,  be- 
came the  purchaser  of  said  land  at  the  price 
>f  $34.50  per  acre.  That  said  Brock  by  said 
Lgent  signed  a  memorandum  of  said  sale 
md  purchase,  which  was  also  on  the  same 
lay,  and  immediately  after  it  was  signed 
>y  said  agent  (the  said  Brock  not  then 
>eing  present),  recognized  and  affirmed  by 
laid  Brock  in  a  writing  signed  by  him. 
They    further    state,    that    about    the    1st 

of  June  one  of  the  commissioners 
314-     *received   a   letter    from    Brock,    in 

which  he  denies  the  authority  of 
Sloore  to  bid  for  him  in  the  manner  the 
lale  was  made. 

At  the  August  term  of  the  court  for  1874, 
L  rule  was  made  upon  Brock  returnable  to 
:he  27th  of  August,  to  show  cause  why  he 
;hould  not  be  required  to  comply  with  the 
terms  and  conditions  of  the  said  sale.  In 
response  to  the  rule  Brock  filed  his  affidavit ; 
ind  a  number  of  affidavits  were  filed  by 
[lim  and  the  plaintiff  in  the  cause ;  and  a 
number  of  depositions  were  afterwards 
taken  and  filed. 


On  the  14th  of  April  1875,  the  case  came 
on  to  be  finally  heard  upon  the  rule,  when 
the  court  overruled  Brock's  objection  to  the 
confirmation  of  the  sale,  and  decreed  that 
he  should  comply  with  its  terms  by  the 
payment  of  the  sum  of  $4,071.87,  that  being 
one-fourth  of  the  purchase  money  which 
was  required  to  be  paid  on  the  20th  of  Au- 
gust 1874,  with  interest  from  that  day,  and 
the  execution  of  his  bonds  payable  in  four 
equal  instalments  of  $3,053.9K),  at  one,  two, 
three  and  four  years  from  said  20th  of  Au- 
gust 1874,  with  good  personal  security  in 
the  first  two  of  said  bonds.  And  thereupon 
Brock  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed.  The  evi- 
dence is  sufficiently  stated  in  the  opinion 
delivered  by  Staples,  J. 

James  M.  Williams  and  Henry  C.  Allen, 
for  the  appellant. 

Walton,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

In  considering  this  case,  it  is  important 
to  bear  in  mind  the  rules  of  law  governing 
judicial  sales.  All  the  authorities  agree 
there  is  a  wide  distinction  between 
816  *an  application  to  set  aside  a  sale 
after  it  is  approved  by  the  court,  and 
an  application  to  withhold  a  confirmation. 
A  decree  of  confirmation  is  a  judgment  of 
the  court,  which  determines  the  rights  of 
the  parties.  Such  a  decree  possesses  the 
same  force  and  effect  of  any  other  adjudi- 
cation by  a  court  of  competent  jurisdiction. 
But  before  confirmation  the  whole  proceed- 
ing is  in  fieri,  and  under  the  control  of  the 
court.  Until  then,  the  accepted  bidder  is 
not  regarded  as  a  purchaser.  His  contract 
is  incomplete,  and  he  acquires  by  his  bid 
no  independent  right  to  have  it   perfected. 

Accox^ng  to  the  English  practice,  the 
preferred  bidder  is  never  entitled  to  the 
benefit  of  his  purchase  till  the  master's 
report  of  the  bidding  is  confirmed  by  the 
court.  He  is  not  liable  to  any  loss  by  fire 
or  otherwise,  which  may  happen  to  the 
premises,  nor  is  he  entitled  to  the  benefit 
of  any  appreciation  of  the  estate  by  the 
accidental  falling  in  of  lives  or  other  means. 
Until  confirmation,  the  purchaser  is  not 
compelled  to  complete  his  purchase,  nor  is 
he  entitled  to  the  possession  of  the  estate. 

It  is  not  material  to  inquire  how  far  these 
rules  of  the  English  courts  prevail  in  this 
state.  It  is  very  certain  that  with  us  the 
commissioner  conducting  a  sale  is  regarded 
merely  as  the  agent  or  servant  of  the  court, 
and  his  proceedings  are  nece.ssarily  subject 
to  its  revision  and  control. 

Whether  the  court  will  confirm  the  sale, 
must  in  great  measure  depend  upon  the  cir- 
cumstances of  each  particular  case.  It  is 
difficult  to  lay  down  any  rule  applicable  to 
all  cases;  nor  is  it  possible  to  specify  all 
the  grounds  which  will  justify  the  court  in 
withholding  its  approval.  If  there  is  reason 
to  believe  that  fraud  or  mistake  has  been 
committed  to  the  detriment  of  the  owner  or 
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the  purchaser,  or  that  the  officer  con- 

816  ducting-  *the  sale  has  been   guilty  of 
any  wrong  or  breach   of  duty  to  the 

injury  of  the  parties  interested,  the  court 
will  withhold  a  confirmation.  Either  party 
may  object  to  the  report,  and  the  purchaser 
himself,  who  becomes  a  party  to  the  sale, 
may  appear  before  the  court  and  have  any 
mistake  corrected. 

The  court,  however,  in  acting  upon  a  report 
of  sale,  does  not  exercise  an  arbitrary  but  a 
sound  legal  discretion  in  view  of  all  the 
circumstances.  It  is  to  be  exercised  in  the 
interests  of  fairness,  prudence,  and  with  a 
just  regard  to  the  rights  of  all  concerned. 
See  Taylor  v.  Cooper,  10  Leigh  317 ;  Daniel 
V.  Leitch,  13  Gratt.  195,  211,  214;  Blossom 
V.  Railroad  Company,  3  Wall.  U.  S.  R.  205, 
6,  7;  Rover  on  Judicial  Sales,  and  cases 
cited  at  pages  30,  55,  56. 

There  is  another  rule  which  may  be 
noticed  in  this  connection.  No  person  em- 
ployed or  concerned  in  selling*  at  a  judicial 
sale  is  permitted  to  become  a  purchaser,  or 
even  to  act  as  agent  of  a  purchaser.  It  is 
impossible  with  good  faith  to  combine  the 
inconsistent  capacities  of  seller  and  buyer, 
crier  and  bidder,  in  one  and  the  same 
transaction.  If  the  commissioner  or  auc- 
tioneer faithfully  discharges  his  duties,  he 
will,  of  course,  honestly  obtain  the  best 
price  he  can  for  the  property.  On  the  other 
hand,  if  he  undertakes  to  become  the  pur- 
chaser for  himself,  or  for  another,  his  in- 
terest and  his  duty  alike  prompt  him  to 
obtain  the  property  upon  the  most  ad  van - 
tag-eous  terms.  There  is  an  irreconcilable 
conflict  between  the  two  positions.  And 
so  the  courts  have  always  held.  Rover  on 
Judicial  Sales,  30. 

In    the    case    before    us    the    auctioneer 

(Moore)  in  acting  as  agent  for  the  appellant, 

therefore    clearly    violated    his    duty.      In 

doing  so  he  was  not  influenced  by  anything 

said  or  done   by   the  appellant.     The 

817  latter  not  *being  able   to  attend   the 
sale,    requested    a    friend    to   bid  for 

him.  The  auctioneer  then  volunteered  to 
act  for  the  appellant.  The  appellant  said 
he  only  desired  to  purchase  a  part  of  the 
tract ;  he  was  willing  to  pay  forty-five  dol- 
lars per  acre  for  that  part,  and  he  did  not 
care  who  made  the  bids.  As  this  was  a 
distinct  specific  offer  for  the  part  named, 
there  would  have  been  no  great  impropriety 
in  the  auctioneer  in  declaring  and  accepting 
it  on  the  day  of  sale.  But  the  auctioneer 
claims  that  he  was  clothed  with  an  unlim- 
ited authority,  if  part  could  not  be  so  pur- 
chased, to  bid  for  the  entire  tract  at  such 
sum  as  he  might  in  his  discretion  think 
proper  to  give.  This  is  denied  by  the  ap- 
pellant ;  and  in  this  denial  I  think  he  is 
sustained  by  the  facts.  This  departure 
from  the  plain  line  of  his  duty  throws  sus- 
picion, if  not  discredit,  upon  the  conduct 
of  the  auctioneer  throughout. 

^  When  the  sale  commenced  there  was  a 
single  bid  of  ten  dollars  per  acre.  The 
next  bid  was  by  the  auctioneer  for  the  ap- 
pellant, of  twenty-five  dollars  per  acre,  an 
advance  of  fifteen  dollars  per  acre   upon  a 


single  bid.  At  this  point  the  bidding 
ceased ;  at  least  no  one  seemed  inclined  to 
o£Fer  more.  The  auctioneer  then  approaidsd 
the  appellee,  John  Harper  Rice,  and  asked 
him  why  he  did  not  bid,  sajing-  ^'mine  is  a 
bona  fide  bid,  and  I  am  not  going  to  stop 
at  this.  * ' 

The  object  of  this  communication  is  piais 
enough.  It  was  to  induce  the  o^rner  to  nm 
up  the  property  upon  the  appellant,  wboci 
the  auctioneer  was  professing  to  represent 
It  is  my  bid — and  I  shall  continue  to  bid— 
you  may  therefore  safely  become  a  bidder. 
is  the  intimation  to  the  appellee.  This 
declaration  was  not  made  publicly,  bat  pri- 
vately to  a  party  at  whose  instance  and  far 
whose  exclusive  benefit  the  sale  was  made; 
who   was   a   gainer   by    every   doUar 

818  added    to   the  'purchase    money;  aad 
who  is   now   insisting   upon  a  coafir- 

mation  of  the  sale.  And  what  is  more  tfaaa 
all,  it  was  made  to  one  who  if  not  insolTcnt 
at  the  time,  was  certainly  in  no  conditxoa 
to  become  a  purchaser.  Testimony  has 
been  adduced  with  a  view  to  show  that  Rice 
might  have  raised  the  means  to  pay  for  the 
property.  This  testimony  does  not  deserrc 
serious  consideration.  The  charges  npoo 
the  property  scarce  exceeded  three  thousand 
dollars.  This  comparatively  small  sam 
Rice  was  unable  to  raise,  and  he  was  cos- 
pelled  to  resort  to  a  court  of  equity  for  a 
sale  of  the  property  to  discharge  his  lia- 
bilities. We  are  now  asked  to  tielieve  be 
could  have  met  a  cash  payment  of  man 
than  four  thousand  dollars;  and  that  lie 
could  have  given  personal  security  to  the 
amount  of  the  first  two  bonds,  being  more 
than  six  thousand  dollars.  I  do  not  attach 
any  importance  to  any  advantage  he  coaM 
have  derived  from  his  life  estate.  His  life 
interest  in  the  land  was  subject  to  the 
charges  already  alluded  to,  and  his  life 
interest  in  the  proceeds  of  sale  was  of  coorae 
bound  to  the  same  extent.  As  to  his  giving 
personal  security,  such  an  idea  is  contra- 
dicted by  the  whole  record.  I^ooking  to  all 
the  facts,  it  is  difficult  to  believe  that  Rice 
could  seriously  have  entertained  the  idea  of 
becoming  the  purchaser.  His  conduct  oa 
the  day  of  the  sale  tends  strongly  to  show 
that  he  had  but  little  thought  of  bidding 
until  approached  by  the  auctioneer.  When 
the  property  was  crying  at  the  small  sos 
of  twenty-five  dollars,  he  enquired  of  a 
friend,  what  he  should  do;  and  the  latter 
being  no  doubt  acquainted  with  his  circim- 
stances,  told  him  ^'to  do  nothing.*'  This 
advice  he  seems  to  have  followed.  Bat 
when  the  auctioneer  informed  him  that  the 
bid  of  twenty-five  dollars  was  his,  (the 
auctioneer's)  and  that  he  did  not  intend 
to  stop  at  that,    all   difficulty   on    the 

819  *part  of  Rice   seems   at  once  to  have 
been    removed;  he   at   once   began  to 

bid,  and  he  and  the  auctioneer  betweea 
them,  in  a  short  time  run  the  price  np  t» 
more  than  sixteen  thousand  dollars;  thrre 
thousand  dollars  more  than  the  forvwr 
owner  had  estimated  it,  and  more  than  two 
thousand  dollars  in  excess  of  the  estimate 
of  any  disinterested  witness.     Rice  having 
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id  thirty-five  dollars,  no  doubt  at  once 
erceived  he  had  far  exceeded  every  just 
nd  reasonable  limit ;  he  was  permitted  to 
rithdraw  his  bid,  and  in  a  few  moments 
he  property  was  knocked  down  to  the  ap- 
ellant  at  thirty-four  dollars  and  fifty  cents. 
It  is  not  extravagant  to  assert  that  Rice 
tust  have  been  satisfied  that  the  auctioneer 
ras  not  bidding  for  himself,  but  for  some 
erson  not  present ;  and  the  auctioneer  must 
ave  been  equally  well  satisfied,  that  Rice 
ras  not  bidding'  with  any  view  to  an  actual 
urchase  of  the  property.  The  bystanders 
o  doubt  thoroughly  comprehended  the 
rhole  situation — the  auctioneer  and  one  of 
tie  parties  chiefly  interested,  the  only  com- 
etitors. 

It  is  not  surprising  that  there  was  no  bid 
or  the  property  after  the  first,  by  any  other 
erson.  It  is  very  true  that  both  Rice  and 
lie  auctioneer  deny  there  was  any  arrange- 
lent  or  understanding  between  them  with 
espect  to  the  bidding-;  and  we  are  not  dis- 
osed  to  impeach  their  testimony  in  this 
articular.  But  it  is  undeniable  that  each 
lust  have  fully  comprehended  the  entire 
ituation :  Res  ipsa  loquitur.  Rice  certainly 
rell  understood  that  acting  under  the  auc- 
toneer's  invitation,  and  aided  by  his  con- 
ivance,  he  was  creating  a  factitious 
ompetition  at  the  expense  of  the  appellant. 
t  is  impossible  that  a  sale  thus  made 
an  receive  the  sanction  of  a  court  of 
quity.  The  conduct  of  Rice  precludes  him 
from  insisting  upon  a  confirmation. 
120  *That  is  very  clear.  The  other  par- 
ties, the  remaindermen,  stand  in  no 
setter  situation.  They  cannot  enforce  a 
ontract  made  by  their  agent,  the  auction- 
er,  and  at  the  same  time  evade  all  respon- 
ibility  for  his  conduct  in  making  the 
ontract.  They  are  equally  affected  by  the 
tiisconduct  of  Rice  with  whom  they  have 
ertain  interests  in  common.  If  the  pur- 
hase  is  confirmed  as  to  them  it  must  nec- 
ssarily  be  confirmed  as  to  him  also.  A 
;ontract  entire  and  indivisible,  if  vacated 
it  all  must  of  course  be  vacated  in  toto. 
tfore  especially  is  this  true  when  the  re- 
icission  is  owing  to  one  of  the  parties 
hrough  whose  agency  the  contract  was 
nade. 

It  has  been  said,  however,  that  the  ap- 
pellant ratified  the  sale  after  it  was  made. 
^  satisfactory  answer  to  this  is,  that  at 
he  time  of  the  supposed  ratification  the 
ippellant  could  not  have  known  of  the  ex- 
stence  of  the  facts  in  respect  to  the  conduct 
>f  Rice  and  the  auctioneer  at  the  sale.  It 
8  very  probable  that  he  was  not  apprized 
)f  them  until  they  were  brought  out  on  the 
examination  of  the  witnesses,  or  at  least  a 
ihort  time  before  that  testimony  was  taken. 
The  ratification  of  course  amounts  to 
lothing  unless  made  with  an  understanding 
>f  all  the  material  facts  and  circumstances 
ittending  the  sale. 

Before  concluding  this  opinion  it  is  proper 
to  advert  very  briefly  to  other  matters 
iiaving  some  connection  with  what  has  been 
said.  In  the  first  place  it  is  very  question- 
Eible  whether  the  appellant  ever  authorized 


Moore,  the  auctioneer,  to  bid  for  the  whole 
tract  of  land.  .He  certainly  did  empower 
him  to  purchase  a  part  of  the  tract  desig- 
nated; but  the  appellant  was  very  careful 
to  limit  the  price,  a  price  he  was  willing  to 
give  at  a  public  or  private  sale.  The  appel- 
lant had  not  even  looked  at  the  other  part 
of  the  tract.    He  had  declared  he  would 

821  not  buy  it  on  any  terms.     It  is  ^almost 
incredible  that  he   would   under  such 

circumstances,  empower  this  auctioneer, 
the  agent  of  the  seller,  to  buy  the  entire 
tract  at  anv  price  the  latter  might  choose 
to  give.  The  story  is  so  absolutely  improb- 
able it  ought  to  be  supported  by  very  clear 
and  satisfactory  evidence.  If  the  decision 
rested  alone  upon  this  point,  there  would 
be  no  serious  difficulty  in  declaring  that 
the  auctioneer  had  exceeded  his  authority', 
and  the  appellant  is  not  bound  by  his 
action.  But  the  appellees  rely  upon  the 
fact  that  the  appellant  was  informed  of  the 
purchase  of  the  whole  tract,  and  deliberately 
ratified  the  same.  On  the  other  hand  the 
appellant  affirms  that  at  the  time  he  signed 
the  memorandum  he  was  so  deeply  intoxi- 
cated he  was  not  conscious  of  the  character 
of  the  paper  he  was  signing.  He  supposed 
he  was  simply  ratifying  the  purchase  of 
the  part  he  had  designated. 

It  must  be  premised  that  the  courts  always 
listen  with  suspicion  and  reluctance  to  any 
defence  founded  upon  an  alleged  voluntary 
intoxication.  Here,  however,  the  question 
is  not  upon  the  avoidance  of  a  contract 
made  by  the  party  himself;  but  upon  the 
ratification  of  an  unauthorized  act  of  an- 
other, by  which  the  supposed  principal  is 
involved  in  a  very  heavy  liability.  If  the 
appellant  honestly  believed  he  had  only  au- 
thorized the  purchase  of  a  part  of  the  tract, 
he  would  naturally  believe  that  such  part 
only  had  been  purchased,  and  he  might  as 
reasonably  conclude,  when  called  on  by  the 
commissioner  to  sign  the  memorandum  of 
sale,  that  it  related  only  to  that  part.  This 
would  be  peculiarly  so  if  the  appellant  at 
the  time,  from  any  cause,  was  not  in  com- 
plete possession  of  his  mental  faculties. 

Upon  the  question  of  the  appellant's 
drunkenness  the  evidence  is  very  con- 

822  flicting.    But  it  cannot  be  denied  *that 
the  great  preponderance  of  testimony 

strongly  sustains  the  view  that  the  appel- 
lant at  the  time  of  signing  the  paper  was 
too  deeply  intoxicated  to  have  a  clear  com- 
prehension of  the  nature  and  effect  of  the 
act  he  was  doing.  Very  great  weight  is 
certainly  due  to  the  testimony  of  the  dis- 
tinguished gentleman  who  acted  as  one  of 
the  commissioners  of  sale  on  that  occasion. 
But  it  detracts  somewhat  from  the  force  of 
that  testimony,  that  the  witness  was,  pre- 
vious to  that  day,  a  total  stranger  to  the 
appellant,  and  therefore  not  so  well  qual- 
ified to  judge  of  his  capacity  as  others  who 
knew  him  more  intimately.  However  that 
may  be,  there  are  numerous  witnesses  who 
testify  with  great  minuteness  to  facts  which 
outweigh  any  mere  opinions  formed  from  a 
few  moments  observation.  But  while  the 
appellant  was  evidently  much  under  the  in- 
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fluence  of  liquor  at  the  time,  that  of  itaelf 
would  not  be  sufficient  to  prevent  a  confir- 
mation of  the  sale.  But  his  condition  at 
the  time  of  the  supposed  confirmation,  con- 
sidered in  connection  with  all  the  circum- 
stances surrounding  the  sale,  exhibit  such 
a  case  of  mistake,  surprise,  unconscionable 
advantage  and  injustice  as  calls  for  a  re- 
scission of  the  contract.  In  arriving  at 
this  conclusion  we  are  not  to  be  understood 
as  impeaching  in  the  slightest  degree,  the 
conduct  of  the  commissioners  conducting 
the  sale.  There  is  nothing  in  the  record 
tending  to  throw  even  a  shade  of  suspicion 
upon  the  perfect  fairness  and  integrity  of 
their  conduct. 

Upon  the  whole  we  are  of  opinion  the 
decree  of  the  circuit  court  must  be  reversed, 
the  sale  set  aside,  the  rule  awarded  against 
the  appellant  discharged,  and  the  cause  re- 
manded for  further  proceedings. 

The  decree  was  as  follows: 
823  *This  day  came  again  the  parties  by 
counsel,  and  the  court  having  ma- 
turely considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  circuit  court  erred  in  confirming  the 
sale  made  by  commissioners  Bird  and  Walton 
on  the  23rd  day  of  May  1874,  to  the  appel- 
lant John  P.  Brock.  It  is  therefore  decreed 
and  ordered,  that  the  decree  of  the  said  cir- 
cuit court  confirming  said  sale,  be  reversed 
and  annulled;  and  that  the  appellee,  John 
Harper  Rice,  do  pay  to  the  appellant,  John 
P.  Brock,  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 

And  this  court  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  decreed  and  ordered, 
that  said  sale  be  and  the  same  is,  hereby 
annulled;  that  the  rule  awarded  against 
the  said  John  P.  Brock  on  the  25th  day  of 
August  1874,  be  discharged,  and  that  the 
appellee,  John  Harper  Rice,  do  pay  to  the 
said  Brock  his  costs  by  him  expended  in 
his  defence  to  said  rule.  And  it  is  further 
ordered  that  this  cause  be  remanded  to  the 
said  circuit  court  for  such  further  proceed- 
ings as  the  parties  interested  may  be  ad- 
vised to  take  with  reference  to  a  sale  of 
the  property  in  the  bill  and  proceedings 
mentioned. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Shenandoah  county. 

Decree  reversed. 


824 


*Omohundro's  Ex'orv.  Omohundro 
&als. 

November  Term,  1876.  Richmond. 

f.  Commissioners— Recelvlog  Confederate  rioney.*— R, 

a  commlssloaer  sellinflr  land  in  1860  under  a  decree. 

^Trustees  Receiving  Confederate  Money.— As  to  the 

liability  of  trustees  for  receivinflr  confederate  cur- 
rency, see  Crawford  v.  Shover,  29  Gratt.  82,  where 
the  principal  case  is  cited;  Ammon  v.  Wolfe.  26 
Gratt  621.  and  note;  Tosh  v.  Robertson,  27  Gratt.  270, 
and  note. 


is  sullty  of  a  breach  of  tnut  tn  recetrinc  ooofel- 
erate  currency  from  the  parchaner  in  vskjmtat  if 
his  bonds.  In  1863. 
9.  Same— Authority.— Such  a  commissioiier  "wto  i% 
directed  to  file  the  bonds  with  his  report,  has  m 
authority  to  collect  them. 

3.  5amo-Breacb  of  Trust.- A  commisstooer  vbo  a 
April  1860  is  appointed  to  sell  lands  Is  vuiltyof  t 
breach  of  trust  in  sellin«r  them  in  188S.  for  confed- 
erate currency. 

4.  5ame~Same— Parties  to— Liability.— S.  a  brother  of 
the  commissioner,  who  is  one  of  tbe  parties  cfiti- 
tied  to  the  land  and  its  proceeds,  induces  S  to  oo»- 
lect  the  purchase  money  of  the  Land  aoLd.  aad  t» 
sell  the  balance,  both  to  be  received  in  oofUcdcrate 
currency,  and  to  lend  it  to  him.  S  is  a  party  to  the 
breach  of  trust  by  R,  the  commisslooer.  and  ii 
responsible  for  it. 

8.  Court  of  Appeals— Judgment— New  Trial.— Upoa  i 
writing  under  seal  ^ven  by  S  for  the  retam  if 
the  money.  R  In  1866.  brings  an  action  acainat  ifee 
execntor  of  S,  and  recovers  a  indcmenL  whidi 
upon  appeal  is  reversed,  and  it  is  held  that  the 
debt  should  be  scaled,  and  the  cause  is  sent  back 
for  a  new  trial.  On  a  bill  by  the  other  ponftet 
Interested  in  the  lands  sold.  Hxlj>: 
I.  Same--Same— 5ame— Hnallty.— If  the  Jodcmas. 

of  the  court  of  appeals  was  final,  tbcne  plaintifi 

not  having  been  parties  to  the  canae.  woold  not 

be  concluded  by  it 
a.  Same—Same— 5ame  — Same.— The   cause  haTtnr 

been  sent  back  for  a  new  trial,  the  Jodcaiail 

was  not  final. 

3.  Confederate  rioney—Scallnip.— Though  upon  the 
face  of  the  paper  the  court  might  correctly  hold 
that  the  contract  was  a  confederate  cmtraci. 
and  should  be  scaled,  the  facts  connected  with 
the  transaction  may.  and  do  show  that  it  sboali 
not  be  so  treated:  and  these  facts  may  be  n- 
ceived  in  evidence  and  the  bond  coostmed  \ff 
the  light  of  them. 

Richard  Omohundro,  the  elder,  of 
826  the  county  of  *Fluvanna,  died  preTions 
to  April  1860,  possessed,  among-  other 
property,  of  a  tract  of  land  of  nine  hondred 
and  ninety  acres,  and  leaying^  eig^fat  chil- 
dren or  their  descendants.  These  chiMrcs 
were  scattered,  some  in  Texas,  and  othen 
in  different  parts  of  the  country,  and  some 
of  the  descendants  were  infants.  Amoof 
his  children  was  his  son  Silas  who  liTed 
in  Richmond,  and  was  extensively  enga^grd 
in  business  in  that  city,  and  Richard  wlio 
lived  in  Fluvanna. 

In  April  1860,  Richard  Omohundro  insti- 
tuted a  suit  in  equity  in  the  circuit  court 
of  Fluvanna  county,  against  the  other  hein 
of  Richard  Omohundro,  the  elder,  to  have 
a  sale  of  the  land,  on  the  ground  that  it 
could  not  be  divided  among  the  heirs  with- 
out injury  to  all  of  them ;  and  this  salt  was 
so  proceeded  in,  that  on  the  11th  day  of 
April  1860  the  court  made  a  decree  appoant- 
ing  the  plaintiff,  Richard  Omofaandro,  a 
commissioner  to  sell  the  land,  in  one  or 
more  parcels  for  cash  as  to  one- f earth  of 
the  purchase  money,  and  on  a  credit  of  one, 
two  and  three  years  for  the  residue,  taking 
bonds  with  approved,  security  for  the  de- 
ferred payments,  and  retaining  the  title  as 
further  security,   till  the   whole *^ 
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And  he  was  directed  to  report  to  the  next 
term  of  the  court  his  proceeding's  under  this 
decree,  and  file  therewith  the  bonds  4aken 
for  the  deferred  payments. 

On  the  17th  of  June  1860,  the  commis- 
sioner sold  a  part  of  the  tract  called  Gale 
Hill,  including-  five  hundred  and  eighty- 
eig-ht  acres,  when  it  was  purchased  by  John 
H.  Burgess,  at  $20  per  acre;  and  Burgess 
paid  the  cash  payment  of  $2,940,  and  exe- 
cuted his  bonds  with  security  for  the  three 
deferred  payments,  each  for  $2,940;  but  the 
commissioner  did  not  report  to  the  court, 
or  file  the  bonds.  The  part  of  the  land 
called  Wills*  tract  was  not  then  sold;  but 
afterwards,    about  the  5th  of  March 

826  ^863,  he  sold  this  tract   to  James  M. 
Thomas,  at  $22.50  per  acre  cash;  and 

Thomas  paid  him  in  March  and  April  $8,900. 
This  sum  was  paid  by  Thomas  in  confed- 
erate money.  And  about  the  same  time  the 
commissioner  received  from  Burgess  the 
payment  of  his  three  bonds  in  the  same 
currency.  This  sale  of  the  Wills'  tract, 
and  receipt  of  the  payment  of  the  bonds  of 
Burgess  in  confederate  currency,  was  done 
at  the  urgent  and  repeated  request  of  Silas 
Omohundro,  that  it  should  be  done,  and 
that  Richard  Omohundro  would  lend  him 
the  money;  he  saying  he  could  use  the 
money  in  payment  of  his  debts,  and  for 
real  estate  which  he  was  then  purchasing 
extensively.  And  accordingly  Richard 
Omohundro  after  paying  to  Silas  his  share 
of  the  fund,  and  a  debt  which  one  of  the 
other  heirs  owed  to  him,  lent  to  Silas  Omo- 
hundro the  remainder  of  it,  and  took  from 
him  the  following  obligation : 
$12,800.  Richmond,  May  22d,  1863. 

On  demand  I  promise  to  pay  R.  Omohun- 
dro, Jr.,  the  just  and  full  sum  of  twelve 
thousand  eight  hundred  dollars,  for  value 
received,  borrowed  money,  this  date,  to  be 
paid  when  called  for  in  confederate  money, 
or  whatever  money  may  be  current  of  the 
state,  or  our  banks  pay  out  to  depositors. 
As  witness  my  hand  and  seal. 

Silas  Omohundro.  '  [Seal.] 

Silas  Omohundro  died  in  1864;  and  in 
June  1866,  Richard  Omohundro  brought  an 
action  of  covenant  upon  this  paper  in  the 
circuit  court  of  the  city  of  Richmond, 
against  his  executor  Richard  Cooper;  and 
in  November  1869,  recovered  a  judgment 
for  $12,800,  with  interest  from  the  2nd  of 
June  1866.     From  this  judgment  the 

827  executor  applied  for  and  *obtained  a 
supersedeas  from  the  court  of  appeals ; 

and  the  case  coming  on  to  be  heard  in  that 
court,  in  January  1872,  that  court  reversed 
the  judgment,  on  the  ground  that  the  bond 
being  payable  on  demand,  the  obligor  had 
a  right  to  pay  it  at  any  time,  and  therefore 
to  pay  it  in  confederate  treasury  notes. 
And  the  cause  was  sent  back  to  the  circuit 
court  for  a  new  trial  to  be  had  therein ;  and 
the  case  for  all  that  appears  in  this  record, 
is  still  on  the  docket  of  that  court.  The 
case  is  reported  in  21  Grattan  626. 

In  March  1872  the  defendants  in  the  suit 
in  equity,  instituted  by  Richard  Omohun- 
dro, for  the  sale  of  the  land,   except  Silas 


Omohundro's  executor,  filed  a  cross-bill  in 
that  suit  aaginst  Richard  Omohundro,  Silas 
Omohundro's  executor,  and  the  purchasers 
of  the  land,  in  which  they  set  out  the  fore- 
going facts,  except  as  to  the  action,  at  law, 
and  charged  that  Richard  Omohundro  had 
violated  his  duty  as  commissioner  in  re- 
ceiving from  Burgess  payment  of  his  bonds 
for  the  purchase  money  of  the  land  without 
authority  from  the  court,  and  in  a  greatly 
depreciated  cturrency,  and  also  in  selling 
the  Wills*  tract  and  receiving  in  payment 
the  same  depreciated  currency.  They  charge 
that  this  was  done  by  the  said  Richard 
upon  the  repeated  request  of  Silas  Omo- 
hundro, in  order  that  he  might  get  the 
money,  and  upon  the  promise  to  save  Rich- 
ard harmless,  and  pay  the  money  after  the 
war  was  ended,  when  it  was  required  for 
distribution,  in  whatever  fund  should  then 
constitute  the  currency  of  the  country. 

There  were  statements  in  the  bill  in  rela- 
tion to  the  timber  used  and  sold  from  the 
land,  by  the  purchasers,  and  a  prayer  for 
an  account  by  them ;  but  it  is  not  involved 
in  this  appeal.  There  was  also  a  prayer 
that  all  proper  accounts  be  taken,  and  for 
general  relief. 

Richard  Omohundro  answered,  ad- 
828  mitting  the  facts  *as  to  his  action, 
and  the  urgent  request  of  Silas  Omo- 
hundro, that  he  should  sell  the  Wills'  tract 
and  collect  the  money  from  Burgess  and  let 
him  have  it,  and  that  he  had  complied  with 
his  request,  upon  his  promise  to  save  him, 
the  said  Richard,  and  all  the  parties  inter- 
ested harmless;  and  that  he  would  be  re- 
sponsible for  the  money  and  nlake  it  good 
when  the  heirs  interested  should  demand  it 
for  distribution  after  the  war,  in  whatever 
currency  was  then  in  use. 

Cooper,  the  executor  of  Silas  Omohundro, 
demurred  to  the  bill,  1.  Because  of  multi- 
fariousness; and  2.  Because  there  is  no 
ground  of  equitable  relief  against  the  said 
defendant  set  forth  in  said  bill.  He  also, 
as  to  the  bond  of  $12,800,  pleaded  in  bar  of 
the  recovery  sought  by  the  bill,  the  judg- 
ment of  the  court  of  appeals  in  the  common 
law  case  hereinbefore  mentioned;  setting 
out  a  copy  of  said  judgment.  And  he  also 
answered,  saying  that  after  the  death  of 
his  testator  he  advertised  in  the  newspapers 
for  the  creditors  of  said  Silas  Omohundro 
to  come  forward  and  present  their  demands 
against  his  estate,  xhat  Richard  Omohun- 
dro presented  a  claim  for  $1200,  which  re- 
spondent paid  him;  that  at  that  time 
respondent  asked  him  if  he  had  any  other 
claim  against  the  said  Silas,  telling  him 
respondent  was  prepared  to  pay  it  if  he 
had;  and  the  said  Richard  then  declared 
that  he  had  no  other  demand.  Some  time 
afterwards  the  said  Richard  came  forward 
with  the  claim  for  $12,800.  The  respondent 
did  not  then  and  does  not  now  believe  that 
the  money  was  due,  and  he  defended  the 
suit.  He  relies  upon  the  judgment  of  the 
court  of  appeals,  and  insists  that  that  ques- 
tion cannot  be  again  opened. 

The  cause  came  on  to  be  heard  on  the 
13th    of   September   1872,    when    the   court 


713 


27  GRATT. 


Virginia  Rbports,  Annotatbd. 


829.  830,  831. 832 


overruled  the  demurrer,  and   held   that   the 
plea    furnished    no    bar    against    the 

829  ^equitable  grounds  of  relief   stated  in 
the    bill.     And    it   was   decreed    that 

Richard  Cooper,  executor  of  Silas  Omohun- 
dro  deceased,  out  of  the  assets  of  his  testa- 
tor's estate  in  his  hands  to  be  administered, 
do  pay  into  the  B^irst  National  Bank  o*! 
Virginia  at  Richmond,  the  State  Bank  of 
Virginia  at  Richmond,  and  the  Richmond 
Banking  and  Insurance  Company,  in  equal 
parts,  one  third  into  each,  the  sum  of  twelve 
thousand  eight  hundred  dollars,  with  inter- 
est thereon  at  the  rate  of  six  per  centum 
per  annum  from  the  22d  of  May  1863  till 
paid,  and  the  costs  of  tl^e  plaintiffs  in  the 
cross-bill,  Ac.  Ac.  And  thereupon  Cooper 
applied  to  this  court  for  an  appeal  from  the 
decree ;  which  was  allowed. 

Lyons,  for  the  appellant. 

Pettit,  Guy  &  Gilliam,   for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

1.  The  court  is  of  opinion,  that  Richard 
Omohundro,  Jr.,  was  gruilty  of  a  breach  of 
trust,  in  collecting  in  confederate  money, 
in  March  and  April  1863,  the  bonds  for  the 
deferred  installments  of  the  purchase  money 
of  the  Gale  Hill  tract  of  land ;  and  also,  in 
selling  for  confederate  money,  in  March 
1863,  the  Wills'  tract  of  land  in  the  proceed- 
ings mentioned.  At  those  periods  the 
actual  value  of  confederate  money  was 
depreciated  greatly  below  its  nominal  value. 
There  was  then  no  necessity,  and  could  not 
for  a  long  time  be  any,  for  converting  the 
subject  into  money,  as  it  could  not  be  di- 
vided among  the  parties  entitled  thereto, 
some  of  whom  were  non-residents  of  the 
state.  The  subject  was  then  in  the  best 
possible  state  in  which  it  could  be  and  re- 
main during  the  war,  which  was  then 

830  flagrant ;  *a  part  of  it  consisting  of 
good  specie  debts,    perfectly   well  se- 
cured ;  and  the  residue   consisting   of  valu- 
able real  estate. 

2.  The  court  is  further  of  opinion,  that  it 
is  proved  by  the  evidence  in  the  record, 
that  Silas  Omohundro  persuaded  his  brother 
Richard,  Jr.,  to  make  the  collection  and 
sale  aforesaid;  promising  to  receive  his 
portion  of  the  proceeds  thereof  in  confed- 
erate money,  and  to  borrow  the  balance  of 
said  proceeds  in  said  money,  (which  would 
be  as  useful  to  him  as  good  money,)  and 
account  for  it  after  the  war  in  money  then 
current;  and  the  said  Richard,  Jr.,  was  in- 
duced by  such  persuasion  and  promise  to 
make  such  collection  and  sale,  and  such 
disposition  of  the  proceeds  thereof  as  afore- 
said. 

3.  The  court  is  further  of  opinion  that 
Silas  Omohundro,  by  such  persuasion  and 
promise,  and  by  receiving  and  borrowing 
the  money  of  his  brother  Richard  as  afore- 
said, became  a  particeps  criminis  in  the 
said  breach  of  trust,  and  became  liable  to 
indemnify  his  brother  Richard  and  all  the 
other  heirs  of  their  father  who  had  not  con- 


sented to  receive  confederate  monej  in 
payment  of  their  shares  of  the  proceeds  ol 
sale  of  the  real  estate  of  their  f&tfacr. 
against  loss  arising  from  the  said  c<^ecti<« 
and  sale. 

4.  The  court  is  further  of  opinion,  tint 
the  judgment  of  the  supreme  court  of  a^h 
peals  in  favor  of  the  executor  of  Silas 
Omohundro  against  Richard  OmohBo^o. 
Jr.,  in  the  case  of  Omohundro's  cx'or  t. 
Omohundro,  21  Gratt.  626,  is  not  a  bar  to 
the  liability  of  the  said  Silas  for  the  io- 
demnity  of  the  said  Richard  and  the  other 
heirs  of  their  father  as  aforesaid.  ETes  if 
that  judgment  had  been  a  final  jodgmeat 
in  favor  of  the  defendant  in  the  actioa  of 
covenant  in  which  it  was  rendered,  itwoald 
not  have  been  conclusive,  except  bctweea 
the  parties  thereto,  to- wit:  the  plain- 

831  tiff    *Richard    Omohundro,    and  ^ 
defendant,  the  personal  representatiw 

of  Silas  Omohundro.  The  other  beits  ai 
law  of  Richard  Omohundro,  Sr.,  not  bd«^ 
parties  to  the  action  at  law^  in  which  the 
said  judgment  was  rendered,  were,  of  co«ne. 
not  concluded  thereby.  Richard  Omohn- 
dro,  Jr.,  had  no  authority  to  collect  the 
deferred  installments  of  the  purchase  atmej 
of  Gale  Hill,  much  less  to  collect  them  is 
confederate  money.  The  bonds  for  thatt 
installments  were  directed  by  the  oovt 
under  whose  decree  the  said  property  was 
sold,  to  be  returned  to  the  said  court  aid 
filed  among  the  papers  of  the  suit  in  whicb 
the  said  decree  was  made,  and  there  vas 
no  order  of  said  court  authorizing  him  te 
withdraw  and  collect  the  said  l>onds.  Nor 
had  he  any  authority  to  sell,  as  he  did«  the 
Wills'  tract  of  land  at  private  sale  for  cask, 
and  much  less  for  confederate  money.  Still 
less  had  he  any  authority  to  loan  to  hU 
brother  Silas  the  proceeds  of  said  coIlectioB 
and  sale,  or  any  part  thereof,  and  take  Ids 
bond,  without  security,  for  the  repayment 
of  the  same  in  confederate  money.  There 
is  nothing,  therefore,  in  the  said  jsdf* 
ment  of  this  court,  and  would  have  beet 
nothing  in  the  said  judgment  if  it  had 
been  final  and  conclusive  between  the  par- 
ties thereto,  to  conclude  or  prevent  the 
other  heirs  of  Richard  Omohundro,  Sr.. 
from  claiming  and  recovering  their  respe^ 
tive  portions  of  the  real  estate  of  their 
father  or  of  the  proceeds  of  the  sale  thereof, 
and  for  that  purpose,  from  farther  pfveecst- 
ing,  as  they  have  done  and  are  now  doin^- 
the  said  suit  in  which  the  said  decree  «as 
rendered,  and  in  which  also  was  rendered 
the  decree  appealed  from  in  this  case.  Bit 
in  fact  the  said  judgment  was  not  final  aai 
conclusive  in  its  nature  and  effect,  eves 
as  between  the  parties  to  the  action,  hit 
merely   decided    the   case    as  it  thci 

832  stood  *upon  the  record,    reversed  the 
judgment  of  the  court  below,  aetasde 

the  verdict,  awarded  a  new  trial,  andfv- 
manded  the  cause  to  the  court  below  to  he 
proceeded  with  in  accordance  with  the  pria- 
ciples  announced  in  the  judgment  of  this 
court.  The  court  construed  the  covesaflt 
on  which  the  action  was  brought  withoit 
any  light  derived  from  the  surrounding  or 
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cumstances,  of  which  there  was  no  evidence 
in  the  record ;  and  in  so  construing  it, 
though  of  opinion  that  **what  the  parties 
intended  by  their  written  agreement  is  not 
very  clear,'*  yet  the  court  held  the  contract 
to  be  one  for  the  payment  of  confederate 
money ;  and  that  as  the  case  was  presented 
by  the  record,  the  plaintiff  was  entitled  to 
the  value  of  the  currency  advanced  by  him, 
scaled  as  of  the  date  of  the  contract,  with 
interest  thereon  from  that  period. 

5.  The  court  is  further  of  opinion,  that 
though  the  contract  aforesaid,  construed  as 
it  was  by  this  court,  looking  alone  to  the 
written  contract  itself,  and  without  the 
light  of  any  of  the  surrounding  circum- 
stances, was  properly  construed  to  be  a 
contract  for  the  payment  of  confederate 
money,  and  therefore  to  be  scalable;  yet, 
in  the  light  of  all  the  surrounding  circum- 
stances as  they  appear  in  this  record,  it 
ought  to  be  construed  as  a  contract  payable 
in  current  or  good  money  on  demand  after 
the  war,  or  in  confederate  money  on  demand 
during  the  war,  at  the  election  of  the  said 
Richard Omohundro,  Jr.,  and  it  may  in  this 
cause  be  construed  in  the  light  of  those  cir- 
cumstances, and  effect  given  to  it  accord- 
ingly. 

Lrooking  alone  to  the  written  contract  for 
its  meaning,  it  appeared  to  be  a  case  in 
-which  Richard  Omohundro,  Jr.,  having  in 
his  hands  in  March  and  April  1863,  confed- 
erate money  to  loan  out,  loaned  it  to  his 
brother  Silas,  takine  for  its  repay- 
833  ment  with  interest,  *the  bond  or  cov- 
enant on  which  the  action  at  law  was 
brought ;  and  though  the  terms  of  the  bond 
-were  unusual,  and  it  was  not  very  clear 
•*what  the  parties  intended  by  their  written 
agreement;*'  yet  in  that  view  of  the  case, 
this  court  had  no  difficulty  in  holding  it  to 
be  a  contract  for  the  payment  of  confederate 
money. 

But  looking  to  the  written  contract  in 
connection  with,  and  by  the  light  of  the 
surrounding  circumstances  as  they  now 
appear  to  the  court,  the  case  is  very  differ- 
ent; and  there  is  no  difficulty  in  ascertain- 
ing the  true  intention  of  the  parties,  and 
the  meaning  of  the  words  used  by  them  in 
their  contract  to  express  that  intention.  It 
thus  appears  that  Richard  Omohundro,  Jr., 
had  no  money  to  loan  out  in  March  and 
April  1863 ;  but  he  had  then  in  his  hands, 
as  a  fiduciary,  bonds  payable  in  good  money 
and  well  secured,  which  he  had  no  occasion 
to  collect,  and  could  not  collect  in  good 
money  during  the  war,  and  a  valuable  tract 
of  land  belonging  to  the  heirs  of  his  father, 
and  decreed  to  be  sold  for  distribution 
among  them  by  a  decree  made  before  the 
war;  but  which  had  not  been  sold  before 
the  war  and  could  not  be  sold  for  good 
money  during  the  war,  but  could  only  be 
sold  during  that  x)eriod  for  confederate 
money,  which  was  so  depreciated  in  value 
as  to  render  a  sale  of  trust  property  for 
such  a  currency  a  breach  of  trust,  and  im- 
proper except  under  very  peculiar  circum- 
stances. Richard  Omohundro,  Jr.,  acting 
under  the  advice   of   his  counsel  and  under 


his  own  sense  of  duty  and  propriety,  had 
made  up  his  mind,  in  the  state  of  things 
which  then  existed  and  were  getting  worse 
and  worse,  not  to  collect  the  said  bonds  and 
sell  the  said  land;  when  his  brother  Silas 
persuaded  him  to  do  so,  and  pay  him  out  of 
the  proceeds  of  such  collection  and  sale,  his 

portion  thereof;  and  loan  him  the 
834    balance,  which   he  said  he  *could  use 

to  great  advantage  in  the  payment  of 
debts  due  in  good  money,  and  in  his  busi- 
ness of  a  speculator  in  land  and  other  prop- 
erty ;  he  assuring  his  brother  Richard  that 
he  would  indemnify  him  and  the  other  heirs 
of  his  father  against  all  loss  which  might 
possibly  arise  from  such  collection  and  sale. 
Richard  Omohundro,  Jr.,  trusted  to  this 
assurance,  and  yielded  to  this  persuasion 
of  his  brother  Silas,  who  was  a  perfectly 
responsible  man;  and  accordingly  collected 
the  said  bonds,  sold  the  said  land,  and  dis- 
posed of  the  proceeds  of  such  collection  and 
sale,  in  pursuance  of  his  brother*s  request ; 
who  thereupon  executed  the  bond  or  cove- 
nant aforesaid  for  the  repayment  of  the 
money  loaned  him  with  interest.  These 
are  the  clearly  proved  facts  of  the  case. 
And  if  we  read  the  bond  in  the  light  of 
these  surrounding  circumstances,  we  can 
have  no  difficulty  in  understanding  its 
meaning ;  which  is  as  before  stated. 

That  it  is  legal  and  admissible  so  to  read 
the  bond,  is  clear  on  general  principles; 
and  it  is  especially  clear  under  the  provi- 
sions of  the  Code,    chapter   138,  8  1,  p.  979. 

6.  The  court  is  further  of  opinion,  that 
the  objection  made  to  the  amended  bill  for 
multifariousness,  is  not  a  valid  objection 
to  the  relief  prayed  for  and  given  in  this 
case. 

7.  The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  api)ealed  from, 
and  that  the  same  ought  to  be  affirmed. 

Decree  affirmed. 


836  *Gordon  v.  Fitzhugh  &  als. 

November  Term,  1876,  Richmond. 
Absent.  Moncubk,  P. 

Asslinimeiits  of  Bonds  Secured  by  Deed  of  Trust— 
Priority.*— K  made  a  deed  to  F  conveying  a  tract  of 
land  In  trust  to  secure  the  purchase  money  of  the 
land,  evidenced  by  five  bonds,  payable  at  different 
periods  to  R,  the  vendor.  R  first  assiflrned  the  bond 
payable  second  in  date  to  M;  next  he  assigned  the 
bond  payable  first,  to  McG,  and  afterwards  he 
asslsmed  the  last  three  to  G.  The  land  when  sold 
did  not  produce  sufficient   to  pay  all  the  bonds. 

*AMiflrnments  of  Bonds  Secured  by  Deed  of  Trust.— 

Where  several  bonds,  equally  secured  by  a  deed  of 
trust  are  assisrned,  the  assiarnees  take  in  the  reinilar 
order  of  their  successive  assignments.  Qrubbs  v. 
Wysors,  82  Gratt  131;  Armentrout  v.  Gibbons,  80 
Gratt  651 ;  Armstrong  v.  Poole,  80  W.  Va.  670.  6  S.  E. 
Rep.  239,  in  each  of  which  the  principal  case  is  cited. 
See  also,  McClintic  v.  Wise,  SB5  Gratt  448;  Paxton  v. 
Rich.  85  Va.  378.  7  S.  E.  Rep.  581:  Jenkins  v.  Hawkins. 
84  W.  Va.  7W,  12  S.  E.  Rep.  1090;  Barton's  Ch.  Pr.  (2d 
Ed.)  1189. 
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Hsld:  the  bond  assigned  to  M,  the  first  assignee, 
is  to  be  first  paid:  then  the  bond  assigned  to  McO, 
the  second  assignee,  and  the  balance,  if  any.  is  to 
be  paid  to  G,  the  last  assignee. 

On  the  11th  of  November  1867,  H.  S. 
Kepler  conveyed  to  Wra.  H.  Fitzhugh,  of 
Fredericksburg,  a  tract  of  land  .in  the 
county  of  Chesterfield,  ^*in  trust  to  secure 
to  A.  P.  Rowe,  the  payment  by  the  said  H. 
S.  Kepler,  of  the  purchase  money  of  the 
said  tract  of  land,  which  purchase  money, 
amounting  to  $8,680,  is  evidenced  by  five 
bonds  of  the  said  Kepler  to  the  said  Rowe, 
payable  as  follows:  The  first  for,*'  &c. 
There  were  five  of  these  bonds,  and  they 
were  assigned  by  Rowe  to  different  persons 
at  successive  periods.  The  land  when  sold 
by  the  trustee  did  not  sell  for  enough  to 
pay  off  all  the  bonds,  and  the  assignees  not 
agreeing  as  to  the  mode  of  applying  the 
fund,  Fitzhugh  filed  his  bill  of  interpleader 
in  the  circuit  court  of  Spotsylvania,  against 
the  assignees,  to  have  the  direction  of  the 
court  in  the  disposition  of  the  fund;  and 
on  the  hearing  of  the  cause  the  court  held 
that  the  assignees  were  to  be  paid  in 
836  the  order  of  the  dates  of  *the  assign- 
ments. From  this  decree  H.  S.  Gor- 
don, who  was  the  last  assignee,  applied  to 
this  court  for  an  appeal;  which  was  al- 
lowed. The  facts  are  stated  by  Judge 
Christian  in  his  opinion. 

Jas.  Pleasants,  Braxton  &  Wallace,  for 
the  appellant. 

Wm.  H.  Fitzhugh,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of 
the  court. 

The  question  we  have  to  decide  arises 
upon  the  following  facts:  Kepler  conveyed 
by  deed  to  Fitzhugh,  trustee,  a  certain  tract 
of  land,  to  secure  to  Rowe  the  payment  of 
the  purchase  money  of  said  land,  amount- 
ing to  the  sum  of  eight  thousand  six  hun- 
dred and  eighty  dollars,  evidenced  by  five 
bonds  payable  by  Kepler  to  Rowe  as  follows : 
the  first  for  $1,540,  payable  on  the  1st  Jan- 
uary 1871 ;  the  second  for  $1,000,  payable 
on  1st  January  1872 ;  the  third  for  $2,000, 
payable  1st  January  1873;  the  fourth  for 
$2,000,  payable  1st  January  1874;  and  the 
fifth  for  $2,140,  payable  on  1st  January  1875. 

None  of  these  bonds  being  paid  at  ma- 
turity, the  trustee  sold  the  land  in  execution 
of  his  trust.  The  net  proceeds  of  said  sale 
amounted  to  the  sum  of  $4,338.36,  leaving 
a  large  deficiency  in  the  trust  fund  for  the 
payment  of  the  bonds  secured  by  the  trust 
deed.  All  of  these  bonds  were  assigned  by 
Rowe.  He  first  assigned  the  bond  for  $1,000, 
payable  the  1st  January  1872  to  Moncure. 
He  afterwards  assigned  to  McGee  the  bond 
of  $1,540,  payable  on  1st  January  1871 ;  and 
afterwards  the  three  remaining  bonds  were 
assigned  to  Grordon.  The  fund  not  being 
sufficient  to  pay  all,  the  question  arises 
whether  these  assignees  are  to  be  paid  pro 
rata,  or  according  to  the  priority  of  the  sev- 
eral assignments.  The  circuit  court 
837    decreed  *that  the  fund  should  be  paid 


to  the  assignees  in  the  order  of  tke 
assignment  of  the  several  bonds  respec- 
tively; first,  to  the  payment  of  the  bond 
held  by  Moncure,  that  being-  the  firrt  as- 
signed; second,  to  the  bond  held  by  McGee; 
and  third,  the  balance,  if  any,  to  be  pud 
to  Grordon.  From  this  decree,  on  petition 
of  Gordon,  an  appeal  was  allowed  by  thi& 
court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court.  Ai 
assignee  is  a  purchaser  for  valuable  consid- 
eration of  all  the  securities  of  the  asaignor 
and  of  all  his  remedies.  Martin  ▼.  No^lim 
2  Burr.  R.  978 ;  Jackson  v.  Willard,  4  John. 
R.  41 ;  1  Mad.  Ch.  435. 

Both  deeds  of  trust  and  mortgages  are  re- 
garded in  equity  as  mere  securities  for  tbc 
debt,  and  whenever  the  debt  is  assifaed. 
the  deed  of  trust  or  mortgage  is  aastgiMd  or 
transferred  with  it.  2  Lead.  Ca.  in  Eq.,  pt 
2,  p.  236 ;  1  Lomax  Dig.  220 ;  McClintic  t. 
Wise's  adm'rs  &  als.,  25  Gratt.  44a  Tbc 
assignee  may  use  these  securities  and  res- 
edies  of  the  assignor  as  freely  and  benefi- 
cially as  could  the  assignor  himself,  to 
whom  it  was  indisputably  competent  to 
hold  the  trust  deed  as  security  for  the  in- 
stalment due  on  a  particular  bond. 

Judge  Tucker  lays  down  the  rule  as  fol- 
lows: ^'Itissaid,  if  several  l>onds  be  aecared 
by  mortgage,  and  the  fund  prove  insufficient 
to  pay  all,  and  the  bonds  be  assigned  to 
different  persons,  who  shall  have  prioritj? 
I  should  conceive  he  should  have  preferenoe 
who  was  first  assignee,  for  by  the  assigii* 
ment  he  at  once  acquired  preference  over 
his  assignor,  who  then  remained  the  holder 
of  the  other  bonds;  and  this  prefereact 
would  not  be  taken  away  by  subsequent  a*- 
signments. ' ' 

In  McClintic  v.  Wise's  adm'rs,  snpn,  p. 
454,  Judge  Staples,  delivering  the  opinios 
of  the  court,  says:  ''It  seems  to  mc  the 
assignment  of  the  bond  carries  with 
838  *it  BO  much  of  the  lien  as  is  necessaiT 
to  pay  the  bond.  If  the  vendor  meaa* 
to  restrict  or  qualify  the  effect  of  the  »- 
signment,  he  should  do  so  by  express 
reser^'ation.  In  the  absence  of  such  rtser- 
vation,  or  of  some  stipulation  qnalifyis^ 
the  rights  of  the  parties,  the  assignee  mr 
justly  regard  the  assignment  as  secarin^  to 
him  the  benefit  of  the  lien,  so  far  as  it  is 
necessary  to  his  protection  or  indemnitr.** 

The  case  before  us  is  a  stronger  case  for 
asserting  the  lien  in  favor  of  the  fint  as* 
signee  than  that  of  McClintic  v.  Wise.  Is 
that  case  the  assignor  retained  the  bocri 
first  due,  and  assigned  the  bond  which  Ust 
matured.  In  that  case  priority  was  dedued 
in  favor  of  the  assignee,  although  the  boed 
retained  by  the  vendor  was  first  due.  Here 
the  appellees  (Moncure  and  McGee)  not 
only  have  priority  in  the  date  of  the  as- 
signment, but  the  bonds  assigned  to  them 
fell  due  before  those  assigned  to  Grordoo. 

If  these  latter  bonds  had  been  retained  br 
the  vendor,  it  is  plain  that  he  could  sot 
have  successfully  asserted  his  right  is  a 
court  of  equity  to  any  part  of  the  fund  axis* 
ing  from  a  sale    of   the   trust  subject  until 
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iter  the  assignees  of  the  bonds  first  due 
nd  assigned  by  him  ,  had  been  satisfied, 
knd  why?  Because  he  had  certainly  the 
ight  to  order  a  sale  of  the  trust  property 
rhe never  any  one  of  the  bonds  became  due 
nd  there  was  default  in  payment.  This 
ras  the  security  and  the  remedy  of  the 
'endor.  This  security  and  this  remedy  was 
ransferred  by  him  to  the  assignees.  With 
he  assignment  went  the  lien  for  the  pay- 
aent  of  the  bonds  assigned.  Having  trans- 
erred  the  bonds  first  due,  the  vendor  could 
►nly  subject  the  fund  to  the  payment  of  the 
emaining  bonds  after  those  assigned  had 
»een  satisfied.  The  assignees  having  this 
preference  by  the  assignment  over  the 
139  assignor,  cannot  be  divested  *of  their 
rights  by  any  subsequent  assignment, 
irordon,  the  subsequent  assignee  of  the 
)onds  last  due,  can  have  no  better  rights 
»r  larger  remedies  than  the  vendor.  He 
imply  stands  in  his  shoes,  having  all  his 
ights  and  remedies,  but  no  other,  and  can- 
lot  deprive  the  first  assignees  of  the  rights 
ind  remedies  transferred  by  the  same  as- 
ignor  to  them  bef&re  the  assignment  to 
lim. 

As  between  the  assignees,  the  maxim 
nior  in  tempore  portior  in  jure  must  apply ; 
ind  the  appellees  having  the  first  assign- 
aent  of  the  debts  first  due  must  be  paid 
irst. 

In  some  of  our  sister  states,  the  question 
lere  considered  has  been  the  subject  of  ju- 
Licial  consideration,  and  the  decisions  have 
>een  somewhat  conflicting. 

In  Alabama  it  was  held,  that  where  sev- 
eral notes  taken  for  the  purchase  money  of 
and  are  assigned  at  different  times,  the 
issignment  of  each  note  is  pro  tanto  an  as- 
ignment  of,  the  vendor's  lien,  unless  ex- 
pressly waived ;  and  the  liens  of  the  several 
Lssignees  are  to  be  preferred  according  to 
he  priority  of  their  assignments  without 
eference  to  the  maturity  of  the  notes, 
^riggsby  v.  Hair,  25  Alab.  R.  327.  See 
ilso  9  Alab.  R.  645,  and  4  Alab.  492. 

In  Pennsylvania,  on  the  other  hand,  it 
vas  held  that  where  a  mortgage  is  given 
o  secure  a  debt  payable  in  instalments  at 
''arious  times,  and  five  of  the  bonds  were 
Lssigned,  and  the  balance  retained  by  the 
lolder,  and  the  fund  arising  from  a  sale  of 
he  mortgaged  premises  is  insufficient  to 
lay  all,  the  respective  assignees,  and  the 
aortgagee  are  entitled  to  a  pro  rata  dividend 
if  the  proceeds.  Donley,  assignee  of  Mc- 
Cean  v.  Hays,  17  Serg.  &  Rawle  400.  In 
his  decision,  however,  Mr.  Chief  Justice 
ribson  dissented  in  an  able  and  learned 
opinion ;  and  I  think  the  dissenting 
I4>0  opinion  *is  the  better  law.  Mr.  Minor, 
the  distinguished  and  learned  pro- 
essor  of  law  at  the  University  of  Virginia, 
n  his  valuable  ** Institutes,"  referring  to  a 
lumber  of  authorities,  says : 

*  *  When  there  are  several  notes  secured  by 
ne  mortgage,  assigned  to  successive  as- 
ignees,  and  the  mortgage  is  insufficient  to 
lay  all,  it  is  the  better  opinion  that  they 
re  to  be  paid  in  the  order  of  priority  of 
ssignment :  for  upon  the  first  assignment 


the  assignee,  upon  a  deficiency  of  the  fund, 
would  certainly  be  preferred  to  the  assignor ; 
and  any  subsequent  assignee  of  any  other 
of  the  notes  could  only  take  subject  to  all 
equities ;  and  standing  in  the  same  position 
with  the  assignor,  be  excluded,  like  him, 
from  coming  in  on  the  security  until  the 
claim  of  the  first  is  satisfied.  It  will  be 
observed  that  this  principle  is  analogous  to 
that  which  prevails  when  land,  subject  to  a 
prior  lien,  is  sold  to  successive  purchasers. " 
2  Minor's  Institutes,  p.  347,  and  authorities 
there  cited. 

The  counsel  for  the  appellant,  in  the  very 
able  and  elaborate  note  of  argument  sub- 
mitted by  them,  lay  much  stress  upon  the 
provision  of  the  Code,  {}  5  and  6,  ch.  117 
(Code  1860).  These  provisions,  in  my  opin- 
ion, have  no  effect  upon  the  question  aris- 
ing in  this  case,  and  do  not  apply  to  such 
a  deed  as  the  one  under  consideration.  The 
fifth  section  simply  prescribes  what  may 
be  the  form  of  a  deed  of  trust  ^^to  secure 
debts  or  indemnify  securities."  The  sixth 
section  provides,  that  when  sale  is  made 
under  such  a  deed,  the  trustee  **  shall  apply 
the  proceeds  of  sale  first  to  the  payment  of 
expenses  attending  the  execution  of  the 
trust,  including  a  commission  of  five  per 
cent,  on  the  first  three  hundred  dollars,  and 
two  per  cent,  on  the  residue  of  the  proceeds, 
and  then  pro  rata  (or  in  the  order  of  prior- 
ity, if  any  prescribed  by  the  deed,)  to 
841  the  payment  *of  the  debts  secured, 
and  the  indemnity  of  the  sureties  in- 
demnified by  the  deed,  and  shall  pay  the 
surplus,  if  any,  to  the  grantor,  his  heirs, 
personal  representatives  or  assigns." 

This  provision  manifestly  applies  to  deeds 
of  trust,  securing  different  creditors  and 
sureties ;  to  cases  where  more  than  one  debt 
is  secured,  and  more  than  one  surety  in- 
demnified. These  sections  certainly  do  not 
apply  to  a  deed  where  a  single  debt  is  se- 
cured. It  was  never  intended,  and  cannot 
be  so  construed,  to  fix  the  rights  of  assignees 
of  an  instalment  of  the  same  debt  which 
has  been  assigned  for  value.  The  deed  of 
Kepler  is  not  a  statutory  deed  **to  secure 
debts  or  indemnify  sureties,"  but  is  an 
ordinary  deed  of  trust  to  secure  a  single  debt, 
payable  in  instalments,  to  a  single  cred- 
itor, payable  at  different  times  prescribed 
in  the  deed,  and  assigned  at  different 
periods  to  different  assignees.  To  such  a 
case  the  pro  rata  distribution  prescribed  by 
the  statute  can  have  no  application,  but 
the  assignees,  upon  a  deficiency  of  the  trust 
fund,  must  be  paid  according  to  the  prior- 
ities of  their  respective  assignments. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  must  be  affirmed. 

Decree  affirmed. 


842 


*Routh  &  al.  V.  Nash's  Adm'r  &  als. 
November  Term,  1870,  Richmond. 

Wills— CoiMtructloii.-Testator  names  three  of  his 
nieces  whom  he  says  he  has  taken  care  of  from 
their  infancy,  and  he  wishes  them  still  provided 
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for.  and  for  that  purpose  be  wishes  the  whole  of  his 
estate,  both  real  and  personal,  kept  togrether,  and 
so  much  of  the  proceeds  thereof  as  miflrht  be  essen- 
tial to  their  genteel  and  comfortable  support 
applied  In  that  way.  so  long  as  they  should  continue 
unmarried:  and  then  he  srlves  his  estate  to  certain 
persons  and  these  nieces.  But  this  postponement  of 
distribution  was  only  to  secure  his  nieces  durlnsr  a 
state  of  dependence,  such  comfortable  support  as 
they  needed,  but  not  to  deprive  those  Interested 
from  that  share  In  the  estate,  when  such  provision 
shall  be  made  for  the  nieces  as  shall  ensure  such 
support 
Same— Codicil  Bxplainiiiflr.— By  a  codicil  made  the 
same  day,  testator  says :  In  speaking  of  a  comforta- 
ble and  genteel  support  for  my  said  nieces  during 
the  time  they  remain  single,  I  think  the  sum  of  8800 
each,  provided  my  estate  will  afford  It,  ought  to 
secure  the  end  designed.  Held:  The  testator  has 
designated  what  he  deems  a  proper  provision,  and 
It  win  be  fixed  at  that. 

In  January  1855  John  H.  Nash,  of  the  city 
of  Norfolk,  died,  having  made  his  will, 
which  was  duly  admitted  to  probate  in  the 
circuit  court  of  Norfolk,  and  Wm.  W.  Lamb 
qualified  as  administrator  with  the  will 
annexed. 

By  his  will  he  in  the  first  place  gave  to 
his  three  nieces,  Virginia  N.  Routh,  Sarah 
A.  .  Routh,  and  Martha  R.  O.  Portlock, 
equally  to  be  divided  among  them,  any  and 
all  sums  of  money  which  might  be  due  him 
at  the  time  of  his  death,  from  the  provident 
societies  of  Norfolk  and  Portsmouth,  of 
which  he  was  a  member.  He  then  says: 
My  nieces,  Virginia  N.  and  Sarah 
843  *A.  Routh,  and  Martha  R.  O.  Port- 
lock,  I  have  taken  care  of  from  their 
infancy,  and  I  wish  them  still  provided  for ; 
and  for  that  purpose,  in  addition  to  what 
I  have  given  to  them  above,  I  wish  the 
whole  of  my  estate,  both  real  and  personal, 
kept  together,  and  so  much  of  the  proceeds 
thereof  as  may  be  essential  to  their  genteel 
and  comfortable  support,  applied  in  that 
way,  so  long  as  they  shall  continue  unmar- 
ried; and  after  the  marriage  of  my  said 
nieces,  or  their  death,  I  wish  the  same  to 
be  divided  among  my  brothers,  naming 
several,  and  Kmily  Hedges  and  my  said 
nieces,  naming  them.  ♦  »  ♦  »  »  Fear- 
ing that  some  difficulty  may  arise  in  having 
confined  the  distribution  of  my  estate  to 
the  marriage  of  my  said  nieces,  I  hereby 
declare,  that  such  was  designed  only  to 
secure  to  them,  and  each  of  them,  during 
a  state  of  dependence,  such  comfortable 
support  as  they  needed,  but  not  to  deprive 
those  interested,  from  their  share  in  the 
estate,  when  such  provision  shall  be  made 
for  them  as  shall  insure  such  support. 

By  a  codicil  to  his  will  made  on  the  same 
day,  the  testator  says:  In  speaking  of  a 
comfortable  and  genteel  support  for  my 
said  nieces  during  the  time  they  remain 
single,  I  think  the  sum  of  three  hundred 
dollars  each,  provided  my  estate  will  afford 
it,  ought  to  secure  the  end  designed. 

The  administrator  seems  to  have  supposed 
that  the  will  required  him  to  keep  the  whole 
estate  together,  and  to  pay  the  debts  out  of 


the  profits ;  and  until  this  was  done,  fat 
nieces  of  the  testator  were  not  to  rweire 
the  annual  provision  made  for  them. 

In  March  1858  these  nieces  instituted  tfaer 
suit  in  equity  against  the  administntic 
and  the  legatees,  to  recover  the  prorisioB 
made  for  them.  At  this  time  Miss  Port- 
lock  was  married,  and  she  of  coanr 
844  only  ^claimed  hers  up  to  the  time  of 
her  marriage  in  1856. 

In  June  1858  accounts  were  directed  to  be 
taken ;  and  from  the  reports  of  the  commis^ 
si  oner  it  appeared  that  the  administntcr 
had  paid  a  considerable  amount  of  deto. 
and  there  remained  in  October  1858  of  in- 
debtedness to  be  paid,  to  himself  $114.01. 
and  a  legacy  of  $25  to  a  negro  woman  wbo 
had  lived  with  the  testator  for  several  jean; 
and  fixing  the  bequest  to  the  nieces  at  S300i 
year  from  the  testator's  death,  there  wai 
due  to  each  of  the  Miss  Rouths  $1,308,  and 
to  Martha  R.  O.  Portlock,  who  had  nanied 
Rowland  R.  Doggett,  $550.  The  net  incooK 
of  the  real  estate  was  $745. 38,  and  of  the 
personal  estate  $194. 25=^939. W. 

The  decree  having  directed  the  comaht- 
sioner  to  enquire  and  report  whether  the 
sum  of  $300  per  annum  specified  in  the  oodr 
icil  of  the  testator's  will,  was  a  reasonable 
and  proper  allowance  for  the  comfdrtaMe 
support  of  the  said  annuitants,  aocofdisir 
to  the  true  meaning  of  the  will ;  and  if  sot 
what  other  sum,  greater  or  less,  would  be 
a  reasonable  and  proper  allowance  to  that 
end ;  the  commissioner  reports  that  whikt 
he  was  of  opinion  that  the  said  sum  of  SSA^ 
per  annum  was  too  small  a  snm  for  tfae 
comfortable  and  genteel  support  of  the  an- 
nuitants, yet,  considering  the  capability  of 
the  testator's  estate  on  which  said  annuities 
are  charged,  the  sum  was  as  lax^ge  as  tie 
estate  could  afford. 

To  this  report  Virginia  N.  and  Saxah  A. 
Routh  excepted,  on  the  ground  that  the  al- 
lowance made  them  by  the  report  was  wbi^ 
inadequate ;  and  that  a  much  laxiger  warn 
ought  to  have  been  allowed  for  that  purpoae. 
That  in  making  the  allowance  the  ooanns- 
sioner  ought  to  have  acted  with  reference 
to  the  state  and  condition  of  the  said  phis- 
tiffs,  and  the  circumstances  of  the  estate  ef 
the  testator,  and  the  annual  rents  aad 
846  profits  ^thereof ;  and  in  view  of  tbear 
the  sum  should  have  been  larger. 

The  cause  came  on  to  be  heard  in  Jaasaxr 
1859  when  the  court  held  that  the  plaintifi 
were  entitled  to  their  annuities  frosn  the 
death  of  the  testator,  with  interest,  to  be 
paid  out  of  the  profits  of  the  estate  reaais* 
ing  after  the  payment  of  debts ;  that  as  ti» 
testator  had  made  no  provision  for  the  par* 
ment  of  his  debts,  the  administrator  sIkmU 
have  regarded  the  whole  personal  estate. 
including  slaves,  as  the  primary  fund  lor 
the  payment  of  debts;  and  as  the  amcMs: 
of  the  profits  of  the  real  estate  applied  t» 
their  payment  was  more  than  the  asBocift 
due  to  the  annuitants,  they  were  entitled  9 
be  paid  by  a  sale  of  the  personal  property: 
and  decreed  that  Lamb  should  ^11  tfeiee 
slaves  named,  and  out  of  the  proceeds  ol 
the    sale,    pay   first  the   expenses  of 
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second,  the  debts,  including  the  legacy  of 
$25;  and  then  apply  the  balance  of  the 
proceeds  pro  rata  to  the  payment  to  the 
plaint! flFs  of  the  sums  of  money  respectively 
due  them,  as  ascertained  by  the  commis- 
sioner's report.  And  Lamb  was  directed 
to  continue  to  rent  out  the  real  estate  of 
the  testator  until  the  further  order  of  the 
court. 

In  May  1862  a  commissioner's  report  of 
Lamb's  transactions  since  the  last  report 
was  filed.  This  included  the  proceeds  of 
the  sale  of  the  slaves ;  and  the  payment  to 
the  plaintiffs  of  the  amounts  decreed  to 
them.  And  this  terminated  the  proceedings 
in  the  cause  until  1870,  when  it  was  revived 
against  representatives  of  several  of  the 
defendants  who  had  died,  and  a  further 
account  was  ordered.  This  account  was 
returned  in  November  1872,  showing  that 
nothing  was  due  to  the  plaintiffs  Virginia 
N.  and  Sarah  A.  Routh,  they  having  each 
received  the  sum  of  $300  per  annum  each 
year  since  the  death  of   the   testator, 

846  or  an  amount  equal  thereto ;  *that  the 
net    income   of   the  estate  from  rents 

was  $937,  and  that  there  was  a  balance  in 
the  hands  of  the  administrator  of  $1,185.38, 
which  was  apportioned  among  the  legatees 
of  Nash  as  directed  in  his  will. 

The  cause  came  on  to  be  heard  on  the  21st 
of  December  1872,  when  the  court  confirmed 
the  report,  to  which  there  was  no  exception, 
and  made  a  decree  distributing  the  amount 
reported  to  be  in  the  hands  of  the  adminis- 
trator, among  the  legatees.  And  thereupon 
Virginia  N.  and  Sarah  A.  Routh  applied  to 
a  judge  of  this  court  for  an  appeal ;  which 
was  allowed. 

Scarburgh  &  Dufiield,  for   the  appellants. 

Baker  &  Walke,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that,  whilst  the 
testator  directed  his  whole  estate,  real  and 
personal,  to  be  kept  together  so  long  as  his 
three  nieces,  named  in  the  will,  continued 
unmarried,  *'and  so  much  of  the  proceeds 
thereof  as  may  be  essential  to  their  genteel 
and  comfortable  support,"  to  be  applied  to 
that  object,  if  the  proceeds  or  income  from 
his  estate  exceeded  the  sum  essential  for 
that  purpose,  the  excess  should  be  distrib- 
uted without  delay,  amongst  the  other  ob- 
jects of  his  bounty,  including  also  his  said 
nieces.  He  expressly  declares  that  the  lim- 
itation on  the  distribution  of  his  estate, 
until  the  marriage  of  his  nieces,  was  not 
designed  to  deprive  others,  who  were  also 
objects  of  his  bounty,  of  their  share  in  his 
estate,  when  provision  shall  have  been  made, 
for  **such  comfortable  support"  of  his  nieces 
**as  they  needed." 

But   the    terms    **  genteel   and  com- 

847  fortable,"  are  very  *indefinite.     They 
have  no  exact   and   precise  meaning; 

and  would  convey  different  ideas  to  different 
ears.  What  one  would  regard  as  genteel 
and  comfortable,  another  might  think  was 


very  uncomfortable  and  not  at  all  genteel. 
The  testator,  probably  to  remove  difficulty 
on  this  score,  indicates  in  a  codicil  to  his 
will,  what  he  meant  by  a  genteel  and  com- 
fortable support,  by  saying  that  he  thinks 
the  sum  of  $300  each,  ought  to  secure  it. 
That  was  perhaps  the  best  definition  or 
description  that  he  could  have  given,  of 
what,  according  to  his  ideas,  would  consti- 
tute a  genteel  and  comfortable  support  for 
his  nieces.  But,  lest  it  might  be  construed 
that  he  intended  his  nieces  to  have  the  sum 
designated  whether  or  not,  he  uses  the  pre- 
caution to  insert  the  words,  * 'provided  my 
estate  will  afford  it."  And  his  deeming  it 
necessary  to  make  this  qualification,  im- 
plies that  he  himself  when  preparing  his 
will,  understood  the  language  he  was  using 
to  import  a  reduction  of  the  legacies  of 
support  to  a  fixed  sum,  an  annuity  of  $300 
to  each,  and  hence  he  inserts  the  above 
qualification,  lest  it  might  be  too  heavy  a 
draft  on  his  estate.  Why  should  he  have 
mentioned  any  sum  unless  he  intended  it 
as  a  restriction?  He  uses  words  to  show 
that  it  might  not  reach  that  sum,  but  gives 
no  intimation  that  in  any  event  it  should 
exceed  that  sum. 

The  court  is  strongly  inclined  to  construe 
this  clause  in  the  codicil  restricting  the 
legacies  of  support  so  as  not  to  exceed  an 
annuity  of  $300  to  each. 

But  if  it  should  not  be  so  construed,  it  is 
a  clear  indication  by  the  testator  himself, 
what  sum  he  regarded  as  sufficient  to  satisfy 
the  charge  he  made  upon  his  estate  for  the 
genteel  and  comfortable  support  of  his 
nieces,  and  the  court  would  not  be  warranted 
in  increasing  the  appropriation,  unless  it 
clearly  appeared  from  the  evidence  in 
848  the  record,  that  the  testator  had  •des- 
ignated that  amount  under  a  miscon- 
ception, and  that  to  restrict  the  annuitants 
to  it  would  defeat  the  testator's  manifest 
intention  and  purpose  of  benefaction  to 
them.  But  this  is  not  shown  by  the  record. 
Indeed  there  is  no  evidence  in  the  cause  to 
show  that  the  annuity  of  $300  to  each,  is 
not  sufficient  for  their  support  in  the  man- 
ner contemplated  and  desired  by  the  testator. 
The  court  is  of  opinion  therefore  to  affirm 
the  decree  of  the  circuit  court. 

Decree  affirmed. 


849 


*Barton  v.  Bowen  &  Wife. 


November  Term,  1876,  Richmond. 

I.  CoafederateTraosactions— Adliwtmeiit.— In  the  ad- 
justment of  confederate  transactions,  to  lay  down 
fixed,  unbending  rules  of  decision  applicable  to  all 
cases,  is  not  only  unjust,  but  In  the  nature  of  thlnars 
utterly  impracticable.  Every  case  must  depend 
upon  Its  particular  circumstances.  The  measure 
of  relief  must  vary  according  to  the  equities  of  the 
parties. 

a.  Same— Pidaciarie5—5calinflr.— The  mother  of  Q  In 
her  will  expressed  an  earnest  wish  that  her 
daughter  G  might  be  educated,  so  as  to  fit  her  for 
teaching,  and  this  was  the  wish  of  O's  family. 
Accordingly  B,  the  guardian  of  Q,  kept  her  at 
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school  durlnff  the  years  18<X).  186t,  1888  and  1868.  and 
paid  the  expenses  of  her  board  and  tuition  by 
moneys  collected  upon  arU4-b€llttm  debts,  a  part  of 
it  his  own,  and  a  part  of  her  estate.  In  settling  the 
sruardian's  account,  his  payments  are  not  to  be 
scaled  as  of  the  dates  of  the  payments:  but  he  will 
be  allowed  what  would  have  been  a  Just  charge  in 
ffood  money  for  the  board  and  tuition.  In  this  case 
he  was  allowed  what  he  paid  for  the  years  18d0  and 
1801,  and  S350  a  year  for  1868,  1868. 
3.  Ouardian  and  Ward— Uslngr  Ward's  Principal  for 
Board  and  Education.*— In  paying  the  ward's  ex- 
penses for  board  and  tuition,  the  guardian  ex- 
pended the  principal  of  her  personal  estate.  As  a 
court  of  equity  would  have  authorized  the  expendi- 
ture, if  application  had  been  made  to  the  court  for 
authority  to  do  it  before  it  was  done,  a  court  of 
equity  will  approve  and  confirm  it  after  it  Is  done. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fauquier  county  broug-ht  in  June 
1871,  by  Henry  C.  Bowen  and  Georgie  C, 
his  wife,  who  before  her  marriage  was 
Georgie  C.  Rothrock,  against  her  former 
g-uardian  William  S.  Barton,  for  a  settle- 
ment of  his  account  as  gtiardian.  This 
g-uardianship  commenced  in  1859,  and  prob- 
ably continued  until  some  time  after  the 
war.  The  account  was  referred  to  a 
860  commissioner,  *who  made  his  report. 
The  only  questions  in  this  court  were 
whether  certain  payments  made  by  Mr. 
Barton  for  the  board  and  tuition  of  his 
ward  during  the  war,  were  to  be  scaled, 
and  whether  the  principal  of  her  personal 
estate  was  properly  exx)ended  upon  the 
ward.  The  commissioner  reduced  the 
charges  to  what  he  deemed  a  reasonable 
compensation  for  the  board  and  tuition; 
and  the  plaintiffs  excepted,  insisting  that 
the  guardian  should  only  be  allowed  for  the 
scaled  value  of  the  money  at  the  time  of 
the  payments. 

The  cause  came  on  to  be  heard  on  the  23d 
of  March  1872,  when  the  court  held  that  the 
payments  of  the  guardian  should  be  scaled 
to  their  true  value,  and  that  the  gtiardian 
should  be  credited  to  the  full  value  of  the 
personal  estate  expended  upon  the  ward; 
and  recommitted  the  report. 

The  cause  came  on  again  to  be  heard  on 
the  9th  of  September  1872  when  the  court 
made  a  decree  in  favor  of  the  plaintiffs  for 
$306.46  with  interest  on  $277.41,  part  thereof, 
from  the  first  of  September  1872.  And 
Barton  thereupon  applied  to  this  court  for 
an  appeal;  which  was  allowed.  The  facts 
are  sufficiently  presented  in  the  opinion  of 
Staples,  J. 

Guy  &  Gilliam,  for  the  appellant. 

Johnston  &  Royall,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

•Guardian  and  Ward— Expenditure  of  Ward**  Princl- 
l»al  for  Board  and  Education.— See  the  following  cases, 
citiuff  the  principal  case  with  approval:  Sedrwlck 
v.  Taylor,  84  Va.  828,  6  S.  E.  Rep.  226:  Coffbill  v. 
Boyd.  77  Va.  466:  Wallls  v.  Neale,  43  W.  Va.  537.  27 
S.  E.  Rep.  280.    Further  see,  1  Min.  Inst  (4th  Ed.)  472* 


This  case  is  easily  distinguishable  fna 
that  of  Bird's  committee  v.  Bird,  21  Gan. 
712.  There  the  guardian  had  expended  ii 
the  support  and  maintenance  of  hisviri 
five  hundred  dollars  in  January  1863,  asd 
eight  hundred  dollars  in  March  thereafjcr 
in  confederate  currency — thirteen  hnndnd 
dollars  in  two  months.  Notwitfastandi^ 
the     enormous     depreciation    of  ^ 

861  *currency    at    that    time»    he  cUimet 
credit  in  his    settlement    for  the  faC 

nominal  amount  of  these  expenditsre^ 
The  guardian  did  not  pretend  that  be  faal 
used  the  ward's  money  in  making  these 
disbursements,  or  that  he  had  collected  ibr 
that  purpose  debts  due  him  individnallj  ia 
a  sound  currency.  The  fact  ^ras,  that  he 
had  appropriated  the  money  of  the  mti 
before  the  war,  and  he  song^ht  to  dischaip 
this  liability  with  a  worthless  cnmeocj. 
The  court  was  compelled  to  reduce  that  csr* 
rency  to  its  true  value,  or  to  allow  a  credit 
for  the  nominal  amount  expended.  There 
was  no  middle  ground,  no  materials  for  a* 
adjustment  of  the  guardian's  claims  spa 
any  basis  of  a  just  compensation.  Bat  m 
adopting  the  true  value  of  the  currency  h 
that  case,  the  court  did  not  mean  that  this 
measure  of  recovery  must  be  inflexiblr  ad- 
hered to  under  all  circumstances.  In  the 
adjustment  of  these  confederate  traxisac- 
tions,  to  lay  down  iixed,  unbending  roks 
of  decision,  applicable  to  all  cases,  is  aoc 
only  unjust,  but,  in  the  nature  of  thiiip^ 
utterly  impracticable.  Bvery  case  b»k 
depend  upon  its  particular  circamstances. 
The  measure  of  relief  must  of  course  varr 
according  to  the  equities  of  the  parties. 

In  the  case  before  us,  the  appellant  states 
both  in  his  answer  and  deposition,  that  tiK 
disbursements  made  by  him  as  guanHas. 
for  the  support  and  education  of  the  vanL 
were  derived  partly  from  collectioos  of 
ante-bellum  debts  due  him  individnalh. 
and  partly  from  debts  due  the  ward  of  the 
same  character.  He  is  unable  to  state  the 
amount  derived  from  each  source  in  oo■9^ 
quence  of  the  loss  of  many  of  his  books  aaA 
papers  by  the  great  fire  of  Richmond  is 
1865.  There  is  nothing  in  the  record  tea^ 
ing  in  the  slightest  degree  to  throw  discne£* 
upon  these  statements.  Thej  must  tbete- 
fore  be  taken  as  true. 

862  *The     circumstances    under   whid 
the  disbursements  were  made  were^ 

a  peculiar  character.  It  was  understood 
that  the  appellee  (female)  would  a&ft 
teaching  as  her  avocation.  To  thateo^ 
it  was  the  earnest  wish  of  her  friends  ^ 
should  receive  a  liberal  education.  Htf 
mother  was  so  strongly  impressed  with  thii 
idea,  that  in  her  will  she  made  it  the  i^ 
ject  of  a  special  provision.  She  declared  it 
to  be  her  wish  that  her  executor  shall  koif 
all  funds  and  property  which  might  betenf 
to  her  daughter,  and  apply  the  interest  W 
wards  her  support  and  education ;  and  ttft 
authorized  him  to  dispose  of  the  priad^ 
of  her  estate  for  the  same  purpose  acoordiaf 
to  his  discretion.  In  accordance  with  tit 
wishes  of  her  family,  and  as  itseesnsis 
pursuance  of  an   arrangement  made  in  tir 
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lifetime  of  her  mother,  the  appellee,  in  the 
year  1860,  was  placed  in  the  family  of  Mrs. 
W.  K.  Gordon,  to  be  educated  with  the 
daughters  of  the  latter.  At  the  suggestion 
of  the  appellee's  elder  sister,  she  was  after- 
wards sent  to  MissSeaton's  school  in  Char- 
lottesville. It  is  but  just  to  say,  that  in 
consideration  of  the  increasing  expenses 
incident  to  the  war,  the  appellant  was  of 
opinion,  and  suggested  that  his  ward  should 
be  boarded  with  her  relatives  in  the  country 
until  the  return  of  peace,  and  then  resume 
her  studies.  Her  friends  objected,  however, 
that  by  this  course  the  appellee  would  lose 
the  most  important  period  of  her  life  for 
study,  and  for  a  thorough  preparation  for 
the  occupation  to  which  she  was  destined. 
She  was  accordingly  sent  to  Charlottesville 
in  the  spring  of  1862,  where  she  remained 
two  years.  There  is  no  doubt  but  that  the 
education  she  received  under  the  supervision 
of  her  guardian  was  sufficient  for  the  duties 
of  a  teacher,  and  would  have  enabled  her 
successfully  to  maintain  herself  in  life,  but 

for  her  subsequent  marriage. 
853  *In  1860  and  1861,  the  appellee's  ex- 
penses for  tuition  and  board  while  at 
Mrs.  Grordon's,  amounted  to  two  hundred 
and  seven  dollars;  which  was  paid  by  the 
appellant  as  guardian.  The  payment  was 
made  by  a  check  upon  the  bank  in  which 
the  appellant  kept  his  deposits.  Although 
the  check  was  probably  paid  in  confederate 
notes,  there  is  no  doubt  but  the  deposits 
were  made  in  a  sound  currency,  and  the 
payee  of  the  check  might  legally  have  de- 
manded payment  in  the  like  medium.  It  is 
now  insisted  that  this  sum  thus  expended 
shall  be  scaled,  so  as  to  reduce  the  charge 
to  the  sum  of  one  hundred  and  fifty  dollars. 
In  the  year  1862  the  appellant  paid  Miss 
Seaton  about  four  hundred  dollars  for  the 
board  and  tuition  of  the  year;  a  sum  per- 
haps less  than  is  now  required  in  any  de- 
sirable female  school  in  Virginia.  It  is 
insisted  that  this  sum  shall  also  be  scaled 
to  two  hundred  and  fifty  dollars.  In  the 
year  1863  the  appellant  expended  in  board 
and  tuition  about  seven  hundred  and  forty 
dollars ;  which  it  is  insisted  shall  be  reduced 
t>y  the  application  of  the  scale  to  the  sum 
of  ninety  dollars.  According  to  this  rule 
the  appellee  will  have  received  a  four  years 
instruction  at  a  cost  of  about  five  hundred 
dollars;  and  at  a  loss  to  her  guardian  of 
more  than  eight  hundred  dollars.  And  this 
loss  the  appellees  are  disposed  to  impose 
upon  the  guardian  without  the  slightest 
scruple;  notwithstanding  the  instruction 
she  received  was  in  accordance  with  the 
wishes  of  her  mother  and  the  rest  of  her 
family,  and  was  regarded  by  all  as  abso- 
lutely essential  to  her  future  success  as  a 
teacher,  and  her  position  in  society.  I 
think  the  conduct  of  the  guardian  under  all 
the  circumstances  was  eminently  proper 
and  considerate.  He  cannot,  it  is  true,  be 
repaid  the  nominal  amount  (dollar  for  dol- 
lar) of  his  disbursements,  because  neither 
the  interest  nor  the  principal  of  the 
364  personal  estate  ^justified  such  an  ex- 
penditure.    He    is   certainly    entitled 


to  be  repaid  such  sum  as  would  constitute 
a  reasonable  outlay  in  the  education  and 
maintenance  of  the  ward. 

The  commissioner  to  whom  the  accounts 
were  referred  for  settlement,  has  adopted 
the  true  measure  of  the  guardian's  compen- 
sation.    In  his  report  he  states : 

It  will  be  seen  by  comparing  the  account, 
as  first  stated,  with  the  alternate  statement 
made  at  request  of  plaintiff's  counsel,  that 
your  commissioner  did  not  scale  the  pay- 
ment of  $207,  made  by  the  guardian  to  Mrs. 
Gordon,  for  the  ward's  board,  Ac,  in  1861, 
which  charge  was  upon  a  specie  basis; 
hence  its  payment  ought  not,  in  the  opinion 
of  your  commissioner,  to  be  scaled.  But 
as  to  the  payments  to  Miss  Seaton  for  the 
board  and  tuition  of  the  ward  for  the  years 
1862  and  1863,  which  were  in  excess  of 
the  ante-war  charges,  your  commissioner 
thought  it  just  to  both  parties  to  reduce 
these  amounts  to  what  was  reasonable  com- 
pensation, and  hence  fixed  the  amount  at 
J3S0  for  each  year.  But  had  your  comm'r 
scaled  the  payments  down  to  their  green- 
back values,  as  is  done  in  the  alternate  state- 
ment, the  ward  would  have  greatly  profited 
by  the  loss  and  injury  of  the  guardian.  She 
would  only  have  been  charged  $235  for  the 
year  1862,  and  the  small  sum  of  $95  for  1863. 
As  this  balance  in  the  hands  of  the  guard- 
ian was  held  for  the  very  purpose,  as  set 
forth  in  the  will  of  Mrs.  Mary  R.  Rothrock 
(the  mother),  of  educating  the  ward,  there 
is  no  impropriety  in  her  being  charged  a 
reasonable  amount  for  board  and  tuition, 
when  she  actually  enjoyed  the  same  and 
received  the  benefits.  The  guardian  in  his 
answer  declares  that  the  money  paid  by 
him  cost  him  dollar  for  dollar ;  and  from  all 
the  evidence  in  the  case  it  does  not  appear 
that  it  was  the  purpose  of  the  g^ard- 
866  ian  to  take  any  advantage  *of  the 
ward,  or  that  he  profited  by  speculat- 
ing upon  the  money  in  his  hands.  Under 
the  above  state  of  facts,  your  commissioner 
thinks  he  did  right  to  charge  the  ward  with 
a  reasonable  yearly  board,  and  not  to  reduce 
the  payments  made  by  her  guardian  for 
such  below  that  sum  by  scaling  them  to 
greenbacks  or  gold. 

It  may  be  that  in  allowing  the  credits 
claimed  by  the  appellant  the  principal  of 
the  ward's  personal  estate  will  be  absorbed. 
So  far  as  the  property  derived  from  the 
mother  is  concerned,  the  appellant  was  au- 
thorized by  the  will  to  dispose  of  it  at  his 
discretion  in  educating  the  ward.  But 
without  this,  if  the  disbursements  of  the 
guardian  are  such  as  the  court  would  have 
authorized  had  the  application  been  previ- 
ously made,  they  will  be  allowed,  although 
made  without  authority.  Had  the  guardian 
in  the  year  1860  appli^  to  a  court  of  chan- 
cery for  authority  to  expend  $350  in  the 
education  of  the  ward,  there  is  no  doubt  it 
would  have  been  given.  Such  an  expend- 
iture would  then  have  been  regarded  as 
eminently  proper  and  judicious.  The  court 
is  as  competent  to  allow  it  now  as  then. 

I  think  the  appellant  is  entitled  to  a  decree 
in  conformity  with    the    views  of  the  com- 
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missioner  already  adverted  to.  There  is 
the  greater  satisfaction  in  arriving*  at  his 
conclusion,  because  it  is  shown  by  this 
record  that  the  action  of  the  guardian  met 
with  the  unqualified  approval  of  the  hus- 
band of  the  ward.  On  two  occasions  the 
expenditures  of  the  appellant  were  fully 
disclosed  to  him.  He  was  informed  of  the 
circumstances  under  which  they  were  made, 
and  of  the  extent  and  nature  of  the  credits 
claimed.  He  not  only  made  no  objection, 
but  he  expressed  his  entire  satisfaction 
with  the  accounts.  It  was  not  until  after 
the  institution  of  the  present  suit  that 
866  the  application  of  the  *scale  to  all  the 
disbursements  in  confederate  currency 
was  so  strongly  insisted  upon  by  the  appel- 
lee. 

Upon  the  whole,  I  think  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  appellant  in  the  settlement  of  his  ac- 
counts as  guardian  ought  to  be  allowed  such 
sum  or  sums  as  under  the  circumstances 
would  constitute  a  just  and  proper  expend- 
iture for  the  education  and  maintenance 
of  the  female  appellee;  and  to  this  end  he 
is  entitled  to  a  credit  for  the  sum  of  two 
hundred  and  seven  dollars,  paid  in  the  year 
1862,  on  account  of  the  board  of  the  said 
female  appellee  in  the  years  1860  and  1861 ; 
and  he  is  entitled  to  a  further  credit  of  three 
hundred  and  fifty  dollars  for  each  of  the 
years  1862  and  1863,  on  account  of  payments 
made  during  the  same  period  for  the  educa- 
tion and  board  of  the  female  appellee ;  and 
the  circuit  court  therefore  erred  in  holding 
that  all  confederate  items  of  payments  or 
receipts,  in  the  account  of  the  appellant  as 
guardian,  should  be  scaled  to  their  true 
value.  Therefore  for  the  error  aforesaid,  it 
is  decreed  and  ordered  that  the  decree  of 
the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  appellant  recover 
against  the  appellees  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here ;  and  the  cause  is  remanded 
to  the  said  circuit  court  for  further  proceed- 
ings to  be  had  therein  in  accordance  with 
the  principles  of  this  decree. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Fauquier  county. 

Decree  reversed. 


857        *Bedinger  v.  Wharton  &  als. 
September  Term,  1876,  Ricbmond. 

Equitable  Separate  Bstate.~W  died  in  18R8,  and  by 
bis  will,  made  a  few  days  before  bis  deatb.  be  de- 
vised and  bequeatbed  tbe  reslduam  of  bis  estate, 
consisting  of  land,  slaves,  Ac,  to  H,  in  trust  '*for 
tbe  sole  use  and  benefit'*  of  bis  dauffbter  G,  bis  only 
cblld,  tben  about  fourteen  years  of  affe,  to  manage 
it  for  ber.  flrivinff  to  ber  tbe  rents  during  ber  life; 
witb  power  in  H  and  6,  by  tbelr  joint  consent  and 
act,  to  sell  sacb  portions  of  tbe  estate  for  tbe  con- 


venience of  management  as  may  be  desirabto  aa4 
beneficial  to  G,  tbe  proceeds  of  sale  to  be  loTcnct 
on  tbe  same  trust:  and  at  ber  death  to  bcr  chiMm 
tben  alive,  and  tbe  descendants  of  sucli  aa  vtft 
dead.  If  G  sball  die  unmarried  or  wltlioat  adi 
cbildren  Ac,  sbe  to  bave  tbe  power  of  disporiat  of 
tbe  property  by  will:  and  if  nowUL  then  over « 
bis  brotbers.  G  marries  J  In  1880,  and  In  m.  ia  i 
cause  in  wbicb  G  IsplalntifT.  H  is  released  fnntke 
trust,  and  J  is  appointed  in  his  place  to  bold  tbe 
property  for  ber  sole  and  separate  nae.  In  Scpceo- 
ber  1804  J  and  G  sell  and  convey  the  land  to  &  for 
$66,800  cash  in  confederate  money,  when  it  vasie- 
predated  as  twenty-five  for  one:  O  bdnc  tdea 
under  the  a^e  of  twenty-one  years:  thondi  B  tn 
not  know  that  In  Ansust  18090  and  hertvoioiut 
children  file  tbelr  bill  against  B  to  set  aside  tte 
sale  and  conveyance  of  tbe  land.    Hki<d: 

I.  Same— Words  Creatloff.— That  thoofiii  tbe 
"for  tbe  sole  ase  and  benefit"  are  noi  ihe 
appropriate  to  vest  in  G  a  aemxate  estate,  jet 
looking  to  tbe  whole  provlBion  it  la  obvloBb  thai 
Bucb  was  the  intention  of  the  lestator. 

a.  Piduciarles— Breach  rif Ti  iwt  raiiliirti  i  ta Mkamtf  * 
—Tbe  sale  of  tbe  land  for  confederate  mosey, 
depreciated  as  it  then  was,  and  daily  sinkinff  la 
value,  was  a  breach  of  his  trust  on  the  part  «i  J. 

3.  Sam»-Same— Partica  to.— B  was  a  privy  to  a^ 
participated  In  tbe  breach  of  tmst  by  J;  aa^ 
tbonffh  tbe  evidence  shows  that  he  acted  la  coo4 
f  altb  in  tbe  purchase,  the  sale  and  conreyance  a 
void. 

4.  Infants— Voidable Coatracta.—G  harinffbecnoa- 

der  tbe  a^e  of  twenty-one  years,  her  deed  m 
868       ^voidable :  and  by  her  bill  in  Anmst  ML  ta 
set  aside  tbe  conveyance,  she  expressed  kcr 
purpose  to  avoid  it. 

5.  Same— Samo— Ladies.— G  having  only  cone  «f 
affe  in  1806,  and  belnff  still  a  married  womaa.  ia 
the  then  condition  of  tbe  country  and  the  law.  sbe 
bad  not  by  ber  laches  lost  her  rieht  to  avoid  tbe 
deed  when  she  filed  her  bill  in  1809. 

6.  5aiBe— Same— Restorloff  Conalitt  ratlBn.<^Wbctfc- 
er  a  contract  is  executed  or  executory,  it  caanpt 
be  avoided  by  an  Infant  on  the  sroond  of  bis  ia- 
fancy,  after  attaining  lawful  ase,  wtthont  restor* 


*Pldaclaries  Reoeivia^  Confederate  Moacy.— In  tbe 

case  of  Patterson  v.  Bondurant,  80  Grate  96.  theprta- 
clpal  case  is  cited  for  the  following  propositioQ:  "Tbe 
doctrine  has  been  well  settled  by  several  decisflBi 
of  this  court,  that  a  fiduciary  is  not  Justified  in  xe^ 
ceiviuff  ffreatly  depreciated  currency  in  paymeat  of 
a  ffold  debt,  unless  it  was  necessary  for  the  paymeat 
of  debts  or  legacies,  or  unless  other  drcnmstaoco 
in  relation  to  the  safety  of  tbe  debt  or  the  coodidaa 
of  tbe  estate  make  it  expedient  and  profter.**  See 
also,  Wayland  v.  Crank,  79  Va.  009,  citing  the  prteis- 
pal  case:  Tosh  v.  Robertson,  27  Gratt.  STOi,  and  a«* 
Dickinson  v.  Helms,  29  Gratt  402.  and  mote. 

tinf ants— Voidable  Contracts— Reatei atlan  el Ciedi 
eration.— In  Abemetby  v.  PhUlips,  82  Va.  ?n.  I S.  S. 
Rep.  118,  tbe  court  said:  "It  is  undeniably  tme  tbat 
if  infants  enter  into  contracts,  and  after  beoonlaf 
of  afire  repudiate  their  contracts,  they  mnstmakcrc»> 
titutlon  of  tbe  consideration  remaininc^  in  kiadl  la 
their  bands.  Mustard  v.  Wohlford.  15  Gratt  B: 
Bedin«rer  v.  Wharton,  27  Gratt  8B&'*  Seefnrtber 
citations  of  tbe  principal  case  in  the  following  deci- 
sions: Birch  V.  Linton,  78  Va.  G90:  Gillespie  v.  Baikf 
12  W.  Va.  92. 94:  Ogle  v.  Adams,  IS  W.  Va.  97;  I  Xza. 
Inst  (4tb  Ed.)  621  eit€Q, 
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Ing  anythinflr  which  may  have  been  received  by 
him  in  consideration  of  the  contract,  and  which 
may  remain  In  his  hands  on  his  arrival  at  such 

are. 

7.  5flnM— Same  — Smbo  —  CohmiibmI.  — When  such 
contract  Is  executory  merely,  it  can  be  avoided 
by  the  infant  after  attaining  lawful  age.  without 
restoring  anything  which  may  have  been  re- 
ceived by  him  in  consideration  of  the  contract, 
and  which  may  have  been  consumed  by  him  dur- 
ing infancy,  or  may  not  remain  in  his  hands  on 
his  arrival  at  lawful  age. 

8.  Same— BxecutMt  ContrsctA.— Qn.ARX:  If  this  last 
stated  principle  applies  to  the  case  of  an  executed 
contract. 

9.  Sane— Same.— Though  the  purchase  money 
received  from  B,  or  a  large  part  of  it.  was 
consumed  in  the  support  of  said  infant  and 
her  family,  she  could  not  become  liable  on  her 
arrival  at  age,  to  refund  the  consideration  which 
had  been  received  by  J  from  B,  or  be  prevented 
from  disaiOrming  the  said  contract  and  recover- 
ing the  land  from  B. 

10.  SaoM— Same.— Qu^bb:  Whether  to  the  extent 
that  G  derived  her  support  from  the  consid- 
eration received  from  B,  or  actually  received 
and  enjoyed  for  her  sole  use  and  benefit,  the  said 
consideration,  he  should  be  accountable  for  rent 
of  the  land  purchased  by  him. 

1 1 .  Pidttciartea— Confederate  Money— Borden  of  Proof. 
— ^Even  If  the  power  to  sell  vested  in  the  trustee, 
and  G  authorized  a  sale  of  the  land,  the  sale  of 
the  land  in  September  1864,  for  confederate 
money,  when  it  was  so  much  depreciated  in  value, 
and  was  dally  and  rapidly  depreciating  more  and 
more,  was  a  palpable  breach  of  trust,  in  which  B 
participated,  unless  there  were  very  peculiar 
circumstances  to  warrant  or  excuse  such  a  sale: 
and  the  burden  of  proving  such  circumstances 

devolved  on  the  purchaser. 

869  *William  Wharton,  of  the  county  of 
Culpeper,  died  in  July  1858,  leaving  a 
widow  and  one  child,  a  daughter  about 
fourteen  years  of  age.  He  owned  a  tract 
of  land  in  the  county  of  about  five  hundred 
and  sixty-eight  acres,  slaves  and  other  per- 
sonal property.  His  will  was  made  but  a 
few  days  before  his  death.  By  it,  after 
making  provision  for  his  widow,  and  giving 
some  other  legacies  to  his  brothers,  he  gave 
the  residue  of  his  estate  to  Joseph  J.  Halsey 
in  trust  for  the  sole  use  and  benefit  of  his 
daughter,  &c.,  as  set  out  in  the  7th  clause 
of  his  will ;  which  is  given  at  length  in  the 
opinion  of  Moncure,  P. 

The  widow  of  William  Wharton  died  in 
1859 ;  and  in  July  1859  his  daughter  Gabriella 
intermarried  with  John  S,  Wharton. 

Halsey,  the  trustee,  assumed  the  trust, 
and  acted  until  1863 ;  when  in  a  suit  insti- 
tuted in  the  circuit  court  of  Culpeper  by 
Mrs.  Wharton,  by  the  decree  of  that  court 
made  in  November  of  that  year,  Halsey 
was  relieved  of  his  trust,  and  John  S. 
Wharton  was  appointed  in  his  place.  This 
decree  is  also  given  in  the  opinion  of  Judge 
Moncure. 

In  1864  Wharton  sold  the  tract  of  land 
embraced  in  the  residuum  of  Wm.  Wharton's 
estate,  disposed  of  by  the  seventh  clause  of 
liis  will    to  a   trustee   for  his  daughter,  to 


Everett  W.  Bedinger,  for  $56,860;  which 
was  paid  in  cash  in  confederate  money ;  and 
he  and  his  wife  conveyed  the  land  to  Bed- 
inger, by  deed  bearing  date  the  16th  day  of 
September  1864.  In  this  deed,  Wharton  in 
his  own  right  as  husband,  and  also  as  trus- 
tee of  his  wife,  conveys  to  Bedinger,  and 
Mrs.  Wharton  joins  with  him.  At  this 
time  Mrs.  Wharton  was  still  a  minor  tiiidfer 
the  age  of  twenty-one  years.  There  •  was 
some  question  in  the  cause  whether  she  did 
not  tell  the  counsel   of  the  purchaser 

860  that    she    was   of  *full   age ;  but  this 
court  was  of  opinion  that  she  did  not. 

Certainly  neither  she,  nor  her  friends  who 
were  present,  one  of  them  actively  promot- 
ing the  sale,  gave  to  the  purchaser  or  his 
counsel  any  intimation  that  she  was  not 
twenty-one  years  old. 

With  $30,000  of  the  proceeds  of  said  sale, 
Wharton  purchased  a  house  and  lot  in  Rich- 
mond,  where  he  was  residing  with  his  fam- 
ily, and  took  the  conveyance  to  himself. 
This  deed  bears  date   the   13th    September 

1864.  He  afterwards  sold  it,  and  he  and  his 
wife  united  in  a   deed,    dated  January  5th, 

1865,  conveying  it  to  the  purchaser;  Mrs. 
Wharton  being  still  a  minor.  What  further 
was  done  with  the  purchase  money  of  the 
land  in  Culpeper  does  not  appear,  though 
it  is  probable  that  much  of  it  was  consumed 
in  support  of  the  family. 

In  August  1869,  Mrs.  Wharton  and  her 
two  infant  children,  by  their  next  friend 
John  W.  Ashby,  instituted  their  suit:  in 
equity  in  the  circuit  court  of  Culpeper, 
against  Kverett  W.  Bedinger,  and  others, 
to  set  aside  the  sale  and  conveyance  to  Bed- 
inger, on  the  ground  that  she  was  under 
the  age  of  twenty-one  years  when  she  exe- 
cuted the  deed,  and  that  the  trustee  had 
violated  the  trust  in  selling  the  land,  and 
Bedinger,  the  purchaser,  had  concurred  with 
him  in  this  breach  of  trust. 

Bedinger  answered  the  bill,  denying  on 
his  part  any  intended  injustice  to  the  plain- 
tiff, saying  that  he  had,  a  very  short  time 
before  his  purchase,  sold  his  own  farm  in 
Orange  county  for  confederate  money ;  that 
his  attention  was  called  to  the  plaintiffs' 
land  by  John  W.  Ashby,  the  next  friend  of 
the  present  plaintiffs  in  the  suit,  who  never 
intimated  to  him  any  difficulty  about  the 
title ;  that  he  was  informed  by  his  attorney 
who  was  his  agent   in   the    purchase, 

861  that  both  the  plaintiff  *and  her    hus- 
band informed  him  at  the  time  of  the 

execution  of  the  deed,  that  she  was  of  full 
age.  And  he  further  insists  that  the  will 
of  Wm.  Wharton  does  not  vest  in  his 
daughter  a  separate  estate;  and  for  that 
reason  her  husband  joined  in  the  deed  in 
his  own  right,  as  well  as  trustee. 

The  cause  came  on  to  be  heard  on  the 
14th  of  June  1872,  when  the  court  made  a 
decree,  setting  aside  the  sale  and  convey- 
ance to  the  defendant  Bedinger,  directing 
him  to  deliver  possession  of  the  land  to 
John  S.  Wharton,  the  trustee,  who  should 
hold  it  subject  to  the  trusts  of  the  decree  of 
the  2nd  of  November  1363,  and  upon  the 
further  trusts  of  the  will  of  William  Whar- 
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ton.  Wharton  and  wife  were  directed  to 
convey  to  Bedinger  all  their  interest  in  the 
house  and  lot  in  Richmond,  which  had  been 
purchased  by  Wharton  as  hereinbefore 
stated.  And  a  commissioner  was  directed 
to  take  an  account  of  rents  and  profits  from 
the  16th  of  September  1864,  making  a  rest 
in  the  account  on  the  12th  of  July  1869;  and 
also  an  account  of  the  value*  of  permanent 
improvements  put  upon  the  land  between 
the  l6th  of  September  1864  and  the  12th  of 
July  1869.  And  thereupon  Bedinger  applied 
to  this  court  for  an  appeal  from  the  decree ; 
which  was  allowed.  The  other  material 
facts  in  the  case  are  stated  by  Judge  Mon- 
cure  in  his  opinion. 

f^ield  A  Gray,  and   Lucas,  for  the  appel- 
lant. 

Green  &  Williams,  for  the  appellees. 

Moncure,    P.,    delivered    the    opinion   of 
the  court. 

The  court  is  of  opinion  that  by  the  seventh 
clause  of  the  will  of  William  Wharton, 

862  deceased,    the  residuum  *of  his  estate 
is  given  to  Joseph  J.    Halsey  in  trust 

for  the  separate  use  of  his  daughter,  Gabri- 
ella  D.,  during  her  life;  and  that  John  S. 
Wharton,  with  whom  she  afterwards  inter- 
married, acquired  by  such  intermarriage 
no  beneficial  interest  in  the  said  estate. 
Though  an  infant  of  tender  years  at  the 
time  of  her  father's  death,  and  though  when 
he  made  his  will  he  had  no  particular  mar- 
riage of  his  said  daughter  in  comtempla- 
tion,  yet  it  was  competent  for  him  to  give 
property  to  her  for  her  separate  use,  in  con- 
templation of  her  future  marriage  generally, 
the  effect  of  which  gift  would  be,  that  she 
would  be  entitled  to  a  separate  use  in  such 
property  during  the  existence  of  any  future 
married  state  into  which  she  might  enter. 
Whether  he  made  such  a  gift  to  her  of  the 
residuum  of  his  estate,  by  the  seventh 
clause  of  his  will,  is  a  question  of  intention, 
depending  upon  the  true  construction  of  the 
will.  The  intention  to  create  such  an  estate 
is  generally  plainly  expressed  by  appropri- 
ate words.  But  frequently  it  must  be  ascer- 
tained by  construction,  especially  where 
the  instrument  on  which  the  question  arises, 
as  in  this  case,  is  a  will.  The  seventh 
clause  of  the  will  in  this  case  is  in  these 
words : 

**  Seventhly.  All  the  residue  of  my  estate, 
real  and  personal,  I  hereby  devise  and  be- 
queath to  Jospeh  J.  Halsey,  to  hold  the 
same  in  trust  for  the  sole  use  and  benefit 
of  my  daughter  Gabriella,  and  to  manage 
the  same  for  her,  giving  to  her  the  rents, 
hires,  issues  and  profits  thereof  during  the 
term  of  her  natural  life,  with  power  in  the 
said  trustee  and  the  said  Gabriella,  by  their 
joint  consent  and  act,  to  sell  such  portions 
of  the  estate  for  the  convenience  of  man- 
agement as  may  be  desirable  or  beneficial 
to  my  said  daughter;  the  proceeds  arising 
from  such  sales  to  be  invested  as  the  said 
trustee    and  •  my    daughter   Gabriella 

863  shall  jointly  determine,  *and  be  held 


in  trust  by  my  said  trustee  for  the 
sole  use  and  benefit  of  my  said  dangitter 
Gabriella  during  the  term  of  her  natonl 
life,  and  after  her  death  to  be  divided 
equally  amongst  her  children  living  at  Hie 
date  of  her  decease,  and  the  representative* 
of  such  as  may  die  leaving  children ;  and 
in  the  event  of  my  said  daughter's  dyiof 
unmarried,  or  having  been  married,  witbont 
leaving  children  living  at  the  time  of  her 
death,  then  my  will  is,  that  my  estate,  sib- 
ject  to  the  provisions  and  legacies  hereis- 
before  made  for  my  wife  and  others,  shall 
pass  and  go  to  such  persons,  and  in  such 
proportions  and  manner  as  my  said  daughter 
Gabriella  shall,  by  her  will  duly  executed, 
appoint;  and  in  the  event  of  mj  said 
daughter's  decease  without  children  and 
without  leaving  a  will,  then  that  my  estate 
shall  be  equally  divided  between  tiic  chil- 
dren of  my  brothers,  share  and  share  alike.** 
The  testator  died  shortly  after  the  date  of 
his  will,  which  was  on  16th  day  of  JbIj 
1858.  The  will  was  recorded  Augnst  16di. 
1858.  He  had  but  one  child,  the  said  Gabri- 
ella D. ,  who  was  bom  on  the  20th  day  of 
May  1844,  and  was  therefore  only  a  few 
months  over  fourteen  years  of  age  whes 
her  father  died.  She  was  the  chief  object 
of  his  bounty,  the  other  objects  being  his 
wife,  mother,  brother  and  sister,  who  were 
provided  for  by  prior  clauses  of  his  will 
By  the  8th  and  last  clause,  he  nominated 
William  J.  Wharton,  Joseph  J.  Halsey,  aad 
John  Wharton  his  executors*  and  they  datj 
qualified  as  such.  The  widow  of  the  testa- 
tor died  in  1859 ;  and  about  a  week  there- 
after, to-wit  in  July  1859,  their  daughter. 
the  said  Gabriella,  intermarried  witk 
John  S.  Wharton.  They  were  married  is 
Washington  city.  Joseph  J.  Halsey,  die 
trustee  named  in  the  residuary  clause  of 
the  will  aforesaid,   accepted    and  andertook 

the  trust  thereby  reposed  in  him*  and 
864    ^continued  to  act  as  such  trustee  oatil 

the  2nd  day  of  November  1863;  whes 
by  a  decree  of  the  circuit  court  of  Cnlpeper 
county,  made  in  a  suit  brought  by  the  said 
Gabriella  D.  Wharton  against  the  said  Jo- 
seph J.  Halsey  trustee,  &c. ,  and  John  S. 
Wharton,  the  said  Halsey  was  released  froa 
the  trusteeship  aforesaid,  and  the«aid  Jobs 
S.  Wharton  was  '^appointed  trustee  in  te 
place  and  stead  of  the  said  Joseph  J.  Halsey, 
to  hold  in  trust  for  the  sole  and  separate 
use  and  benefit  of  the  plaintiff  Gabriella  D. 
Wharton,  all  of  the  estate  bequeathed  aad 
devised  for  her  benefit  and  use,  with  smch 
rights  and  powers  over,  and  subject  to  sodi 
responsibility  concerning  the  same,  as  fke 
said  Joseph  J.  Halsey  had,  or  was  subject 
to,  by  virtue  of  the  said  will;  but  tbis 
decree,"  it  was  further  declared,  ''shall  be 
suspended  and  of  no  effect,  unless  and  until 
the  said  John  S.  Wharton  shall,  before  the 
court  or  before  the  clerk  thereof  in  his  ollioe. 
execute  bond  with  good  security,  in  a 
alty  of  $25,000,  payable  to  the 
wealth  of  Virginia,  and  conditioned  for  tie 
faithful  performance  of  his  duties  as 
trustee.  * ' 
John  S.  Wharton  complied  with   the 
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dition  of  the  said  decree  by  executing  bond 
with  security  as  thereby  required;  and  af- 
terwards, to-wit:  on  the  16th  day  of  Sep- 
tember 1864,  acting  as  such  substituted 
trustee,  sold  and  conveyed  a  large  and  val- 
uable portion  of  the  trust  subject  to-wit : 
568^  acres  of  land,  to  the  appellant  E.  W. 
Bedinger,  for  $56,805  in  confederate  money. 
It  is  stated  in  the  deed  that  it  is,  '^between 
John  S.  Wharton  in  his  own  right,  as  hus- 
band of  Gabriella  D.  Wharton,  as  trustee  of 
his  said  wife,  by  virtue  of  an  appointment 
by  the  circuit  court  of  chancery  of  Culpeper 
county,  Virginia,  by  decree  entered  on  the 
2nd  day  of  November  1863,  and  Gabriella 
D.  Wharton  his  wife,  both  of  Richmond 

865  city,  Virginia,  of   the  first  part,  *and 
Everett     W.     Bedinger,     of     Orange 

county,  Virginia,  of  the  second  part;"  and 
that  it  ^'witnesseth,  that  in  order  that  the 
estate  of  Wm.  Wharton,  dec'd,  devised  by 
him  unto  his  daughter,  the  said  Gabriella 
I>.  Wharton,  may  be  more  conveniently  and 
profitably  managed  for  the  sole  use  and 
benefit  of  the  said  devisee,  Gabriella  D. 
Wharton,  and  in  consideration  of  the  sum 
of*'  money  aforesaid  to  them  in  hand  paid 
by  the  said  purchaser,  the  said  parties  of 
the  first  part  convey  to  him  by  the  said  deed, 
^irith  general  warranty,  the  tract  of  land 
aforesaid. 

By  the  7th  clause  of  the  testator*s  will, 
the  residuum  of  his  estate  is  given  to  a 
trustee  **for  the  sole  use  and  benefit*'  of 
his  daughter.  While  these  are  not  the  most 
appropriate  words  for  creating  a  separate 
estate,  and  while  the  word  * 'separate" 
would  have  been  more  appropriate  for  that 
purpose,  and  would  have  left  no  room  for 
doubt  as  to  the  intention  of  the  testator, 
yet  there  are  cases  in  which  it  has  been 
Held  that  the  words  **for  the  sole  use  and 
benefit,"  especially  when  used  in  connection 
with  the  appointment  of  a  trustee  to  hold 
for  that  purpose,  are  sufficient  to  create  a 
separate  estate.  2  Story's  Eq.  {  1382 ;  Nixon 
V.  Rosel,  12Gratt.  425,  and  cases  there  cited. 

But  it  is  unnecessary  to  decide  in  this 
case  what  would  have  been  the  effect  if 
these  words  only  had  been  used  in  connec- 
tion with  the  appointment  of  a  trustee,  and 
whether  they  would  have  sufficiently  indi- 
cated an  intention  to  create  a  separate 
estate.  It  is  very  clear  that  we  may  look 
at  the  whole  residuary  clause  to  ascertain 
whether  such  an  intention  is  thereby  suffi- 
ciently indicated ;  and  if  so,  effect  will  be 
given  to  the  intention,  just  as  much  as  if  a 
separate  estate  had  been  expressly  given, 
in   the    most   direct  and   appropriate 

866  *term8.     Id. ;  and  Prout  v.  Roby,  15 
Wall.  U.  S.  R.,  471. 

Now,  looking  at  the  whole  clause  together, 
it  would  seem  that  there  can  be  no  room  for 
doubt  as  to  the  intention  of  the  testator; 
and  that  he  certainly  intended  to  create  a 
separate  estate  in  his  daughter,  and  to 
guard  it  effectually  against  the  marital 
rights  of  any  husband  she  might  marry. 
Such  rights  would  have  been  wholly  incon- 
sistent with  some  of  the  most  important 
trusts  created  by  the  clause.     It  is  true  the 


daughter  was  not  only  unmarried  when  the 
will  was  made,  but  was  then  an  infant,  and 
quite  young,  and  no  particular  marriage  of 
said  infant  was  then  in  contemplation.  It 
was  clearly  in  the  contemplation  of  the  tes- 
tator, however,  that  his  daughter  might, 
and  probably  would,  marry  and  have  chil- 
dren. And  though  any  future  husband  she 
might  have  is  not  provided  for,  nor  even 
referred  to  in  the  clause,  it  expressly  pro- 
vides for  any  children  she  might  leave,  and 
also  for  the  event  of  her  dying  without 
children :  disposing  of  the  estate,  in  either 
event,  without  reference  to  any  right  or 
interest  of  any  husband  she  might  have. 

It  is  difficult,  if  not  impossible,  to  sup- 
pose, that  with  the  subject  of  the  marriage 
of  his  daughter  in  his  mind,  and  thus  pro- 
viding for  the  issue  of  such  marriage,  and 
the  event  of  there  being  no  such  issue  in  ex- 
istence at  her  death,  there  would  have  been 
no  reference  whatever  in  the  clause  to  the 
existence  or  non-existence  of  her  husband, 
if  it  had  been  intended  that  the  estate  left 
in  trust  **for  the  sole  use  and  benefit"  of 
his  daughter  should  be  subject  to  the  mar- 
ital rights  of  any  husband  she  might  have. 
These  important  words  '^for  the  sole  use 
and  benefit,"  twice  occur  in  the  clause,  and 
in  each  instance  to  show  the  purpose  for 
which  the  trustee  should  hold  and 
867  manage  the  *trust  subject.  In  the 
former  instance  the  trustee  is  directed 
**to  manage  the  same  for  her,  giving  to 
her  the  rents,  hires,  issues  and  profits 
thereof  during  the  term  of  her  natural  life ; 
with  power  in  the  said  trustee  and  the  said 
Gabriella,  by  their  joint  consent  and  act, 
to  sell  such  portions  of  the  estate  for  the 
convenience  of  management  as  may  be 
desirable  or  beneficial  to  my  said  daugnter ; 
the  proceeds  arising  from  such  sales  to  be 
invested  as  the  said  trustee  and  my  daugh- 
ter shall  jointly  determine,  and  be  held  in 
trust  by  my  said  trustee  for  the  sole  use  and 
benefit  of  my  said  daughter  during  the  term 
of  her  natural  life,  and  after  her  death  to 
be"  disposed  of  as  further  provided  in  the 
clause.  It  must  be  manifest  how  inconsistent 
with  all,  or  nearly  all,  of  the  trusts  of  this 
clause,  would  be  the  idea  of  any  marital 
rights  of  her  husband  in   the  trust  subject. 

This  view  of  the  case  renders  it  unneces- 
sary to  decide  what  would  be  the  effect  of 
the  decree,  which  substituted  her  husband 
as  trustee  in  the  place  of  the  one  appointed 
by  the  will,  and  which  declares  that  the 
substituted  trustee  is  to  hold  the  trust  sub- 
ject, *^for  the  sole  and  separate  use  and 
benefit  of  the  said  Gabriella  D.  Wharton." 
We  need  not,  therefore,  decide  whether  the 
question  of  separate  estate  be  not  in  fact 
res  adjudicata  in  this  case,  and  between  the 
parties  thereto.  Certainly  her  husband  had 
a  right,  so  far  as  he  was  concerned,  to 
waive  and  relinquish  his  marital  rights,  if 
he  had  any,  and  to  sanction  any  construc- 
tion of  the  court  as  to  the  existence  or  non- 
existence of  such  rights,  adopted  in  a  suit 
to  which  he  was  a  party.  And  any  subse- 
quent purchaser  of  the  trust  subject  from 
the  trustee,  with  full  knowledge   that  such 
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construction   had   been   adopted   and  acted 

on,  as  was  the  case   here,    would    seem    to 

stand  on  the  same  ground  with  the  husband 

in   regard   to    any    claim    to    marital 

868  rights  in  the  *subject.     But  it  is  un- 
necessary, as  before  stated,  to  decide 

that  question  in  this  case. 

The  learned  counsel  for  the  appellant  re- 
fers to  the  case  of  Gilbert  v.  Lewis  as  hav- 
ing been  reported  in  66  Kng.  Ch.  R.  38,  and 
decided  in  1862,  upon  which  he  places  much 
reliance;  and  he  expresses  the  hope  that 
the  court  will  attentively  consider  the  case. 
We  have  accordingly  examined  and  atten- 
tively considered  it.  But  we  do  not  think 
that  it  is  at  all  in  conflict  with  what  we 
have  said.  We  find  the  case  reported  in  1 
DeGrex,  Jones  &  Smith's  Reports,  p.  38.  It 
is  a  decision  of  Lord  Chancellor  Westbury, 
and  only  decides  that  a  mere  devise  to  a 
woman  for  her  sole  use  and  benefit  does  not 
sufiiciently  indicate  an  intention  to  limit 
the  devised  property  to  her  separate  use. 
There,  no  trustee  was  interposed,  and  there 
was  nothing  to  indicate  an  intention  to 
criiate  a  separate  estate  but  the  words,  ^'for 
her  sole  use  and  benefit."  The  chancellor 
in  delivering  his  opinion  said:  ^* There  is 
no  trust  created  by  the  will.  There  are  no 
words  indicative  of  exclusive  enjoyment 
beyond  those  that  I  have  mentioned.  There 
is  no  such  machinery,  in  short,  provided 
by  the  will,  as  is  requisite  in  effect  for  the 
creation,  or  at  all  events  for  the  adminis- 
tration of  the  separate  estate  of  a  married 
woman.  The  devise  is  a  legal  devise,  and 
the  proposition  is,  that  the  words,  *for  her 
sole  use  and  benefit,'  manifest  a  clear  in- 
tention on  the  part  of  the  testator,  that  in 
the  event  of  subsequent  coverture  of  his 
widow,  she  should  be  entitled  to  a  separate 
interest  in  the  property. "  He  then  proceeds 
to  rtview  the  cases  on  the  subject,  and  con- 
cludes thus:  ** There  is  no  case  of  a  will 
containing  a  disposition  to  a  woman,  either 
single  or  becoming  discovert  immediately 
on  the  death  of  the  testator,  in  which  these 
simple  words,  unconnected  with  a  gift 

869  to  trustees,  have  been  made  the  •foun- 
dation of  a  decision   that   the  devisee 

takes  a  separate  estate.  I  entirely  concur 
in  the  observations  of  Lord  Brougham  in 
the  case  of  Tyler  v.  Lake,  (2  Russ.  &  Myl. 
183),  that  the  words,  to  exclude  the  opera- 
tion of  the  legal  rule  transferring  the  estate 
to  the  husband  upon  subsequent  coverture, 
must  be  clear,  and  afford  no  room  for  doubt 
as  to  the  intention  of  the  testator. '  *  Surely 
these  remarks  of  his  lordship  do  not  apply 
to  this  case,  which  is  wholly  unlike  the  one 
in  which  they  were  made.  Here,  a  trustee 
was  appointed,  the  most  careful  trusts  were 
created,  and  **8uch  machinery,  in  short, 
provided  by  the  will  as  is  requisite,  in 
effect,  for  the  creation,  or  at  all  events  for 
the  administration  of  the  separate  estate  of 
a  married  woman.  *  *  The  words  of  the  clause 
are  **  clear,  and  afford  no  room  for  doubt  as 
to  the  intention  of  the  testator." 

The  court  is  further  of  opinion  that  the 
sale  '■  aforesaid,  made  on  the  16th  day  of 
September    1864,    by    John    S.    Wharton  as 


substituted  trustee  in  the  place  of  Joaepk 
J.  Halsey,  to  the  appellant  Everett  W.  Bed- 
inger,  of  the  tract  of  land  lying  in  the 
county  of  Culpeper,  constituting-  a  part  of 
the  residuum  and  trust  subject  aforesaid. 
was  a  breach  of  trust  in  the  said  snbstitnted 
trustee,  to  which  the  said  purchaser  was 
privy,  and  in  which  he  participated.  The 
sale  was  made  for  $56,805  dollars  in  confed- 
erate money,  which,  at  the  time  of  the  sale, 
was  so  much  depreciated  in  valae,  that 
twenty -five  dollars  of  it  were  -worth  only 
one  in  gold.  The  gold  value  of  the  price 
at  which  the  land  was  sold  per  acre  was  bst 
four  dollars,  whereas  the  value  of  the  land 
before  the  war  was  about  twenty-five  doUan. 
Nothing  but  the  most  extraordinary  cimm- 
stances  could  have  warranted  such  a  sale, 
and  the  burden  of  proving  the  existence  of 
such  circumstances  devolved  on  the  par- 
chaser,  in  order  to  sustain,  even  if  it 

870  should  *be  sustained  at  all,  the  valid- 
ity of  the   sale.     There   is  certainlj 

no  such  proof  in  this  record ;  and  the  sale 
is  therefore  invalid.  In  saying  that  the 
purchaser  was  privy  to,  and  participated 
in,  the  breach  of  trust  aforesaid,  we  do  not 
mean  to  impute  to  him  any  moral  or  inten- 
tional wrong ;  but  our  meaning  is  that  such 
is  the  legal  effect  of  the  transaction;  as 
will  hereafter  be  more  fully  explained. 

The  court  is  further  of  opinion,  that  the 
said  Gabriella  D.  Wharton,  being  an  infant 
on  the  16th  day  of  September  1864,  whoi 
the  deed  by  which  the  said  land  was  con- 
veyed to  the  said  purchaser  was  execntcd. 
the  said  deed  was  therefore  voidable  by  the 
said  infant  after  she  arrived  at  the  age  of 
twenty-one  years,  which  was  on  the  20A 
day  of  May  1865 ;  and  was  actually  avoided 
by  her  after  that  event  by  the  institntioa 
of  this  suit  to  recover  the  said  land  and  the 
possession  thereof ,  notwithstanding  the  eie- 
cution  of  the  said  deed.  Mustard  v.  Wohl- 
ford's  heirs,  15  Gratt.  329. 

The  court  is  further  of  opinion,  that  there 
was  no  such  laches  on  the  part  of  the  said 
Gabriella  D.  Wharton  in  disaffirming  ber 
said  deed  as  could  prevent  her  from  dis- 
affirming it.  Little  more  than  four  yean 
elapsed  after  she  arrived  at  the  age  of 
twenty -one  ^ears  before  the  institution  of 
this  suit ;  she  was  a  feme  covert  during  aC 
that  period ;  and  there  were  acts  of  assembly 
in  force  during  the  whole,  or  nearly  the 
whole  of  it  which  prevented  the  mnninf:. 
even  of  the  act  of  limitations,  mnch  hsm 
the  operation  of  presumptions  arising  froa 
laches  and  lapse  of  time. 

The  court  is  further  of  opinion,  that  then 
is  no  error  in  the  decree  appealed  from  ia 
not  dismissing  the  original  and  amended 
bills  in  this  case,  because  neither  of  tbtm 
contained  any  offer  to  restore  the  purchase 
money.     Whether  a  contract  of  an  i«- 

871  fant    be    completely  *execntcd   or  he 
executory  merely,  it  is  very  clear  that 

it  cannot  be  avoided  by  the  infant  after  at- 
taining lawful  age  without  restoring  aar- 
thing  which  may  have  been  received  by  Yam 
in  consideration  of  the  contract,  and  may 
remain  in  his  hands   on  his  arrival  at 
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age.  And  when  such  contract  is  executory 
merely,  it  is  very  clear  that  it  can  be 
avoided  by  the  infant  after  attaining  law- 
ful age,  without  restoring  anything  which 
may  have  been  received  by  him  in  consid- 
eration of  the  contract,  and  may  have  been 
consumed  by  him  during  infancy,  or  not 
remain  in  his  hands  on  his  arrival  at  law- 
ful age.  1  Am.  Leading  Cases,  edition  of 
1871,  top  page  318,  marginal  258.  Mustard 
v.  Wohlford*s  heirs,  15  Gratt.  329,  340-342. 
Whether  or  not  the  same  principle  applies 
to  the  case  of  an  executed  contract,  is  a 
question  which  was  left  undecided  in  the 
last  named  case,  and  has  never  yet  been 
decided  by  this  court.  Nor  is  it  necessary 
now  to  decide  it,  and  no  opinion,  therefore, 
is  intended  to  be  expressed  in  regard  to  it. 
It  does  not  appear,  and  is  not  probable ; 
on  the  contrary  it  is  extremely  improbable, 
that  any  part  of  the  consideration  received 
from  the  appellant  for  the  land  sold  and 
conveyed  to  him  as  aforesaid,  or  anything 
purchased  or  procured  with  such  consider- 
ation or  any  part  of  it,  remained  in  the 
hands  of  the  infant  on  her  arrival  at  lawful 
age ;  or  even  in  the  hands  of  her  husband 
and  trustee  at  that  period.  The  consider- 
ation was  received  altogether  in  confederate 
money ;  which,  if  retained  in  the  hands  of 
the  trustee  until  the  end  of  the  war,  which 
happened  not  very  long  thereafter,  would 
have  wholly  perished.  Whether  any,  and 
if  any,  what,  part  of  it  was  so  retained,  or 
-what  was  done  with  it,  does  not  appear;  ex- 
cept that  a  part  of  it,  to-wit:  $30,000,  (about 
one-half  of  it, )  was  expended  in  the  pur- 
chase of  a  house  and  lot  in  the  city  of 
872  Richmond,  *which  were  conveyed  to 
the  husband  in  his  own  right,  and 
^was  afterwards  sold  and  conveyed  by  him  to 
another  person  for  confederate  money ;  his 
^vife  joining  him  in  the  deed  which  was 
executed  to  the  purchaser,  and  being  still 
tinder  age  at  the  time  of  the  execution  of 
euch  deed.  Whatever  interest  the  said  hus- 
band and  wife  or  either  of  them  may  have 
had  in  the  said  house  and  lot  at  the  date  of 
the  decree  appealed  from,  was  then,  in  pur- 
suance of  the  said  decree  duly  conveyed  by 
them  to  the  appellant.  What  was  done  with 
the  purchase  money  received  of  such  pur- 
chaser does  not  appear.  No  doubt  a  portion, 
and  perhaps  a  large  portion  of  the  said  pur- 
chase money,  and  of  the  remaining  consid- 
eration received  for  the  land  sold  and 
conveyed  to  the  appellant  as  aforesaid,  was 
applied  to  the  support  of  the  said  infant. 
But  certainly  the  said  infant  could  not,  on 
that  account,  have  become  liable  on  her 
arrival  at  age  to  refund  the  consideration 
-which  had  been  received  by  her  husband 
from  the  appellant  as  aforesaid,  or  be  then 
prevented  from  disaffirming  the  said  con- 
tract and  recovering  the  said  land  from  the 
appellant.  The  most  that  he  could  justly 
<:laim  against  her,  if  even  he  could  justly 
claim  to  that  extent,  would  be,  that  while 
she  derived  her  support,  or  any  part  of  it, 
from  the  consideration  received  from  the 
appellant  as  aforesaid,  and  to  the  extent  to 
-which  she  so  derived  such  support,  or  actu- 


ally received  and  enjoyed  for  her  sole  use 
and  benefit  the  said  consideration,  he  should 
not  be  accountable  for  rent  of  the  said  land. 
But  that  question  does  not  now  arise  in  the 
case,  and  it  is  not  intended  now  to  decide, 
nor  express  any  opinion  upon  it.  It  may 
hereafter  arise  in  the  court  below,  when 
that  court  comes  to  act  upon  the  account  of 
rents  and  profits  which    remains  yet 

873  to  be  taken  under  the  *decree  appealed 
from.     The  only  interest  given  to  her 

by  the  will  of  her  father  in  the  residuum  of 
his  estate,  is  to  have  and  enjoy  for  her  sole 
use  and  benefit,  '*the  rents,  hires,  issues 
and  profits  thereof  during  the  term  of  her 
natural  life."  He  expressly  declared  that 
the  trustee  should  hold  the  trust  subject 
during  his  daughter's  life,  and  *' manage 
the  same  for  her,  giving  to  her  the  rents, 
hires,  issues  and  profits;"  which  he  plainly 
intended  she  should  receive  and  enjoy  as 
they  accrued,  and  not  dispose  of  by  antici- 
pation ;  so  that  she  might  have  the  continual 
means  of  support  during  her  life.  Subject 
to  that  life  estate,  the  residuum  is  given 
by  the  will  on  other  and  ulterior  limitations 
in  which  she  has  no  personal  interest.  In 
no  manner  and  to  no  extent  is  she  account- 
able for  the  principal  of  the  said  consider- 
ation, and  no  benefit  which  she  may 
possibly  have  derived  from  that  considera- 
tion can  prevent  her  from  avoiding  the 
deed  executed  by  her  during  her  infancy  as 
aforesaid  and  having  the  proi)erty  thereby 
conveyed,  retaken  and  held  under  the  trusts 
created  by  the  seventh  clause  of  the  will. 

It  is  contended  by  the  appellant,  that  he 
is  entitled  to  the  property  now  in  contro- 
versy under  that  provision  of  the  residuary 
clause  of  the  will  which  empowered  the 
trustee  and  the  said  Gabriella  by  their  joint 
consent  and  act  **to  sell  such  portions  of 
the  estate  for  the  convenience  of  manage- 
ment as  may  be  desirable  or  beneficial  to 
my  said  daughter;  the  proceeds  arising 
from  such  sales  to  be  invested  as  the  said 
trustee  and  my  daughter  Gabriella  shall 
jointly  determine,  and  be  held  in  trust  as 
aforesaid,  by  my  said  trustee,  for  the  sole 
use  and  benefit  of  my  said  daughter  during 
the  term  of  her  natural  life."  It  is  con- 
tended that  under  this   power  a  good 

874  title  was   sold   and    conveyed  *to  the 
appellant,    who  was  not  bound  to  see 

to  the  application  of  the  purchase  money. 

The  testator  does  not  empower  the  trustee 
to  make  a  sale  of  any  part  of  the  trust  sub- 
ject, except  in  conjunction  with  the  said 
Gabriella, and  by  their  joint  consent  and  act ; 
and  then,  only  such  portions  of  the  estate 
for  the  convenience  of  management,  as  may 
be  desirable  or  beneficial  to  his  said  daugh- 
ter. His  daughter  was  but  fourteen  years 
old  at  the  date  of  his  will,  and  we  cannot 
suppose  that  he  intended  to  intrust  to  her 
so  important  a  power  to  be  exercised  during 
her  infancy,  even  conceding  that  he  had  the 
right  to  do  so.  We  must  suppose  that  he 
intended  this  power  to  be  exercised,  if  at 
all,  after  her  arrival  at  lawful  age.  If  so, 
there  was  no  power,  even  in  the  trustee,  to 


727 


27  QRATT. 


Virginia  Reports,  Annotatbd. 


876.  876,  877. 878 


sell  the  property  at  the  time   the  deed  was 
made,  and  of  course  the  deed  is  void. 

But  even  if  the  daughter  was  empowered 
to  act  in  making  a  sale  during  her  infancy ; 
or,  if  the  trustee  was  empowered  to  act 
alone  in  making  it,  did  it  come  within  the 
power  to  sell  the  whole  of  the  trust  subject? 
or  so  important  a  part  of  it  as  the  tract  of 
land  in  question,  which  was  no  doubt  the 
chief  part  of  the  trust  subject,  and  the 
whole  of  the  real  estate  embraced  therein? 
Or  was  it  intended  to  empower  the  sale  of 
any  comparatively  small  portions  of  the 
estate,  perhaps  slaves  or  other  personalty 
especially,  and  then  only  **for  the  conven- 
ience of  management.'' 

But  however  these  questions  may  be,  it  is 
unnecessary  now  to  decide  them.  Certainly 
the  sale  of  the  land  under  the  power,  even 
conceding  its  existence,  for  confederate 
money,  when  it  was  so  much  depreciated  in 
value  as  it  was  at  the  time  of  the  sale,  and 
when  it  was  daily  and  rapidly  depreciating 
more  and  more,  was  a  palpable  breach 

875  of  trust  in  which  the   purchaser  •par- 
ticipated   as   aforesaid,    unless  there 

were  very  peculiar  circumstances  to  warrant 
or  excuse  such  a  sale ;  the  burden  of  prov- 
ing which  circumstances  devolves  on  the 
purchaser,  and  there  is  no  such  proof  in 
the  record.  The  exposure  of  the  land  to  the 
ravages  of  two  contending  armies,  and  the 
manner  in  which  it  had  been  wasted  by 
them,  may  have  made  it  desirable  and 
proper,  if  possible,  to  exchange  it  for,  or 
sell  it  and  buy,  other  land  not  so  much 
exposed,  to  be  held  in  trust  as  aforesaid ; 
and  if  that  had  been  proved  to  have  been 
done,  it  might  have  warranted  or  excused 
the  act  of  the  trustee  in  making  such  ex- 
change, or  sale  and  purchase.  But  certainly 
proof  that  other  property  of  about  the  same 
value  with  the  land  sold  by  the  trustee,  was 
acquired  by  him  with  the  proceeds  of  said 
sale,  to  be  held  on  the  same  trusts,  would 
be  required  to  validate  the  said  sale,  either 
at  law  or  in  equity.  If  the  trustee  had  sold 
the  land  in  pursuance  of  the  power  in  this 
case,  and  for  good  money,  a  question  might 
well  have  been  raised  whether  the  purchaser 
was  bound  to  see  to  the  application  of  the 
purchase  money,  according  to  the  rules  of 
law  on  that  subject.  But  such  was  not  the 
case.  The  trustee  sold  the  land,  not  for 
good  money,  but  for  confederate  money, 
then  current,  at  an  enormous  depreciation, 
and  daily  depreciating  more  and  more.  The 
purchaser  paid  to  him  the  whole  amount  of 
this  depreciated  purchase  money,  and  no 
part  of  it  was  invested  as  required  by  the 
will  in  the  purchase  of  other  property  to  be 
held  in  trust  as  aforesaid,  but  all  appears 
to  have  been  lost,  as  might  well  have  been 
expected.  And,  in  the  meantime,  it  seems 
the  trustee  has  become  *  perfectly  insolvent 
and  nothing  can  be  recovered  of  him. 

It  may  be  proper  for  us  to  say,  in  justice 
to  the  appellant,    before   we  close  our 

876  opinion  in  this  case,  that*we  consider 
it  a  very  hard  one    on  his   part,  and 

have,  therefore,  decided  it  against  him  with 


great  reluctance.  He  acted  in  good  faith 
in  making  the  purchase  in  confedenle 
money,  and  paying  it  to  the  trustee.  Bt 
had  sold  his  own  land  for  confederate 
money,  shortly  before  he  made  the  parchaM. 
and  applied  the  money  he  received  to  the 
purchase  of  the  land  in  controversy,  which 
he  was  advised  and  believed  his  vendon 
had  power  to  sell  and  convey.  Me  and  his 
counsel  in  making  the  purchase,  no  doubt 
believed  as  they  said  they  did,  that  the 
female  complainant  was  over  twcnty-ooe 
years  of  age  when  the  deed  was  executed, 
as  she  had  been  for  several  years  marriedL 
But  though  the  said  counsel  was  onder  the 
impression  that  he  was  informed  both  bj 
Dr.  J.  S.  Wharton  and  G.  D.  Wharton,  his 
wife,  before  the  deed  was  executed,  that  she 
was  over  age ;  yet  we  think  it  appears  froa 
the  record  that  the  said  counsel  was  not 
really  so  informed,  but  inferred  the  fact 
from  her  appearance,  and  the  length  of  time 
she  had  been  married.  But  it  is  no  donbt 
true,  as  he  states,  that  neither  Dr.  Wharton 
nor  his  wife,  nor  Mr.  and  Mrs.  Glass  then 
living  on  the  land,  (the  latter  being  her 
auntft  nor  Dr.  J.  W.  Ashby,  a  friend  and 
connection  of  the  family,  and  the  next 
friend  of  the  complainant  in  this  suit,  who 
was  active  in  promoting  the  sale,  ever  in- 
timated to  him  that  she  was  under  age, 
though  it  does  not  appear  that  any  of  the 
said  parties  was  influenced  by  fraudnkst 
motives  in  failing  to  give  such  informatioa. 
But  notwithstanding  the  hardships  of  tiie 
case  on  the  part  of  the  appellant,  we  think 
the  law  is  against  him,  for  the  reasons  be- 
fore stated,  and  decide  accordingly. 

It  is  insisted  by  the  appellees,  that  they 
are  entitled  to  rents  and  profits  from  the 
16th  of  September  1864,  or  at  least  from  the 
close  of  the  late  war,  instead  of 
877  *from  the  date  of  the  institntiott  ol 
this  suit  whereby  the  contract  was 
disaffirmed  by  Mrs.  \^arton,  to  wit:  the 
12th  day  of  July  1869;  and  they  ask  that 
the  court  will  pass  on  this  question  for  the 
guidance  of  the  court  below,  that  the  case 
may  not  be  brought  back  to  this  court  on 
this  point  by  either  party.  But  as  onr  js- 
risdiction  in  this  case  is  appellate  only,  we 
do  not  consider  it  proper  to  decide,  or  ex- 
press an  opinion  upon  this  question,  mnl 
it  shall  have  been  first  adjudicated  by  the 
court  below ;  we  therefore  decline  to  do  m. 

The   decree    appealed    from    is    therefore 
affirmed. 

Decree  affirmed. 


878 


*Ob«r  V.  Qoodridge,  Truslae. 

Noyember  Term,  1876.  Richmonil. 


•-A 


Negotiable  Notes— Transfer   *<Wlthoat 

case  of  the  transfer  of  a  number  of  necvilahje 
notes  "wltboat  recourse/*  in  which  it  was 
lookinfiT  to  all  the  circumstances,  that  the 
were  to  be  construed  in  their  liberal  sense: 
that  the  transferrer  was  not  liable  for  the 
to  recover  from  the  endorser.    If  the  traasfi 
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intended  that  they  should  be  sued  In  this  instance 
in  their  restricted  and  limited  sense,  he  shonld 
have  been  careful  to  express  his  meanin«r.  or  have 
it  expressed  In  plain  and  unmistakable  terms. 

This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  Westmoreland  county,  ren- 
dered on  the  25th  day  of  April  1871,  in  a 
foreign  attachment  suit,  in  which  John 
Groodridge  was  plaintiff,  and  Gustavus  Ober, 
Willoughby  Newton,  Willoughby  Newton, 
Jr.,  and  William  R.  Dozier,  were  defend- 
ants. The  bill  was  filed  on  the  22nd  day  of 
October  1869.  The  plaintiff  states,  sub- 
stantially, the  following  facts  therein :  that 
on  the  20th  day  of  September  1866,  the  said 
Dozier  executed  a  deed  of  trust,  which  was 
duly  recorded,  and  of  which  a  copy  was  ex- 
hibited with  the  bill,  whereby  he  conveyed 
to  the  plaintiff  a  tract  of  land  lying  in  said 
county,  in  trust  to  secure  the  payment  of 
the  debts  of  said  Dozier  in  certain  classes ; 
in  which  deed  the  plaintiff  was  empowered 
to  sell  the  said  land  either  publicly  or  pri- 
vately, in  his  discretion,  with  the  consent 
of  the  said  Dozier.  That  in  September 
1867,  the  plaintiff  with  the  assent  of  the 
said  Dozier,  sold  the  said  land  to  the  said 
Ober,  a  resident  of  the  city  of  Baltimore  in 
the  state  of  Maryland,  and  received  in  pay- 
ment for  the  same,  the  negotiable  notes 
870  of  divers  debtors  of  the  *said  Ober,  of 
which  notes  he  the  said  Ober  was 
owner  and  holder,  the  amount  of  which  was 
$4,040.42,  and  which  were  due  by  certain 
makers  and  endorsers  as  set  out  in  a  list 
filed  with  the  bill.  That  the  plaintiff  '  < with 
the  assent  of  the  said  Dozier,  agreed  to  take 
the  said  paper  without  recourse  to  the  said 
Ober,  should  the  makers  and  endorsers  prove 
insolvent,  supposing  and  believing  that  the 
said  notes  had  been  all  treated  regularly  as 
negotiable  paper  should  be;  and  that  the 
same  were,  at  that  time,  legal  and  valid 
obligations,  as  well  as  to  the  endorsers  as 
to  the  makers.  That  at  the  time  of  said 
sale,  suits  had  been  brought  by  said  Ober 
upon  the  said  notes,  against  the  makers 
and  endorsers,  in  the  said  court ;  and  the 
said  Ober  directed  his  attorney  in  the  cases 
— Robert  M.  Newton,  Ksq. — to  pay  over  the 
same  to  the  plaintiff;  and  the  papers  were 
endorsed  for  the  benefit  of  the  plaintiff, 
trustee  as  aforesaid.  That  among  these 
notes  was  one  against  Wat  H.  Tyler,  maker, 
dated  26  January  1861,  payable  four  months 
after  date,  at  the  Bank  of  Baltimore,  for 
$528.52,  endorsed  by  Thomas  S.  Rice  and  S. 
B.  Atwill,  which  last  is  now  deceased. 
That  in  the  case  of  this  note,  he  (said 
plaintiff)  especially  looked  to  the  endorser, 
T.  S.  Rice,  well  knowing,  and  he  charges 
the  fact  so  to  be,  that  the  maker,  Wat  H. 
Tyler,  was  at  the  time,  and  had  been  long 
before,  utterly  insolvent,  and  the  circum- 
stances of  the  other  endorser  Atwell,  were 
doubtful.  That  at  the  March  term  1868  of 
said  court,  the  case  of  Ober,  for  the  benefit 
of  the  plaintiff  as  aforesaid,  against  Wat 
H.  Tyler,  maker,  and  Thomas  S.  Rice, 
endorser  of  the  said  note  of  $528.52,  was 
tried,  and  recovery  was  resisted  by  said 
JSTice,  endorser  aforesaid,    upon   the  ground 


that  he  had  received  as  such   endorser,    no 
notice,  actual  or  otherwise,  of  the  non-pay- 
ment  and    protest  of   the   said  note. 

880  That  on  the  *said  trial   the  only  pro- 
test  and   notice   of  protest  which  the 

said  Ober  offered  in  evidence  was  that  made 
on  the  —  day  of  July  (ought  to  be  the  29th 
of  May)  1861,  and  iiled  in  said  suit.  That 
the  said  Ober  was  present  at  said  trial, 
aiding  the  counsel  employed  by  him,  and 
was  himself  examined  as  a  witness  in  the 
case;  and  admitted  on  cross-examination 
b^*  the  counsel  of  said  Rice,  that  at  the  date 
of  said  protest  and  notice,  a  state  of  hostil- 
ities existed  between  the  United  States  of 
America,  of  which  the  state  of  Maryland 
was  one,  and  the  so-called  confederate 
states,  of  which  Virginia  was  a  part ;  and 
further,  that  all  intercourse  by  mail  or 
otherwise  between  Maryland  and  Virginia 
had  been  prohibited  by  authority,  and 
ceased  until  the  year  1865.  That  the  said 
Ober  further  admitted  at  the  trial  aforesaid, 
that  after  the  cessation  of  said  hostilities 
and  the  resumption  of  intercourse  between 
Maryland  and  Virginia,  no  notice  at  all  of 
the  said  non-payment  and  protest  had  ever 
been  given  by  him,  said  Ober,  or  any  other 
person  interested,  to  the  said  T.  S.  Rice  or 
said  S.  B.  Atwill,  endorser  aforesaid,  actu- 
ally or  otherwise.  That  the  said  Rice  was 
also  examined  at  said  trial,  on  oath,  and 
stated  that  he  had  never,  at  any  time  re- 
ceived notice  of  said  non-payment  and  pro- 
test. That  the  judge  who  tried  said  case 
took  time  to  consider  of  his  judgment 
therein ;  and  at  the  October  term  of  the  said 
court,  1868,  g&ve  judgment  against  the 
said  Wat  H.  Tyler,  maker  of  said  note,  for 
$528.52,  with  interest  from  26th  May,  1861, 
and  cost  of  protest  and  of  suit,  and  dis- 
charged said  Rice  as  endorser,  with  his 
costs,  upon  the  ground  that  no  legal  notice 
of  said  non-payment  and  protest  had  been 
given  him  by  said  Ober  or  any  other,  or 
received  by  said  Rice;"  all  of  which,  so 
far  as  it  is  matter  of  record,  will  appear  by 
reference  to  a  transcript  of  the  said  suit 
of  Ober  v.  Tyler  &  Rice,  filed  with  the 
said  bill. 

881  *The  plaintiff  then  further  states  in 
his   bill    that   he   is  advised  that  by 

reason  of  the  matters  hereinbefore  set 
forth,  the  said  note  was  a  nullity  as  to  the 
said  endorsers  at  the  time  the  same  was 
transferred  by  said  Ober  to  plaintiff  in  part 
payment  for  said  land;  and  that  the  said 
Wat  H.  Tyler  being  insolvent  at  said  time, 
and  still  so,  the  said  Ober  is  justly  indebted 
to  said  plaintiff  for  the  amount  of  said  note, 
with  interest  and  costs  as  aforesaid;  that 
said  plaintiff  has,  since  said  judgment  was 
rendered,  applied  to  said  Ober  to  pay  him 
said  money ;  but  the  said  Ober  refuses  so  to 
do,  pretending  that  the  plaintiff,  having 
received  the  assignment  or  transfer  of  said 
note  without  recourse  to  him,  has  no  claim 
upon  him  as  assignor  or  transferrer.  And 
the  plaintiff  charges,  that  in  agreeing  to 
take  the  said  notes  without  recourse,  he 
looked  solely  to  the  solvency  or  insolvency 
of  the  makers  and   endorsers,  and  intended 
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to  take  upon  himself  the  risk  of  such  sol- 
vency or  insolvency  only ;  and  that  such  was 
the  view  and  intention  of  said  Ober  at  the 
time ;  and  the  plaintiff  reiterates  his  charge, 
that  he  supposed  and  believed  at  the  time 
of  said  transfer  of  said  notes  that  they  had 
been  so  treated  by  said  Ober  as  to  bind  all 
parties,  makers  and  endorsers. 

The  plaintiff  then  further  states  that  said 
Ober  is  a  non-resident  of  the  state  of  Vir- 
ginia ;  that  he  possesses  property  and  debts 
due  him  in  the  said  county,  to  wit :  the  land 
sold  him  as  aforesaid  by  the  plaintiff,  a 
large  sum  of  money  due  to  him  by  Wil- 
loughby  Newton,  and  other  debts  and  effects 
in  the  hands  of  Willoughby  Newton,  jr.,  of 
said  county. 

The  plaintiff  therefore  prays  that  the  said 

Ober,  said  Newton  and  said   Dozier  may  be 

made  defendants  to   said   bill,    and   answer 

the  same  on  oath ;  that  said   plaintiff   may 

recover   ac'ainst    said    Ober   the  said 

882  sum  of  *|528.52,  with  interest  and 
costs  as  aforesaid ;  that  the  said  New- 
ton may  be  compelled  to  disclose  what  debts 
they  owe  to  said  Ober,  or  what  effects  they 
may  have  in  their  hands  belonging  to  him ; 
that  the  same,  or  so  much  thereof  as  may 
be  necessary,  may  be  attached  to  pay  to  the 
plaintiff  in  his  demands ;  and  in  case  the  said 
debts  and  effects  shall  be  insufficient  to  pay 
the  same,  then  that  the  said  land,  or  so 
much  thereof  as  may  be  necessary,  may  be 
sold  to  pay  any  deficiency  or  balance  due 
to  him;  and  that  he  may  have  such  other 
and  further  relief  in  the  premises  as  the 
case  may  require. 

The  exhibits  referred  to  in  the  bill  are 
copied  in  the  record  in  this  case,  and  form 
a  part  thereof.  No.  2  is  a  list  of  the  notes 
which  were  transferred  by  said  Ober  to  the 
plaintiff  as  aforesaid,  showing  the  names 
of  the  makers  and  endorsers,  and  amount 
of  the  said  notes  respectively.  They  are 
twelve  in  number,  and  amount  in  principal 
to  $4,040.44.  At  the  foot  of  the  list  is  a 
writing  in  these  words: 

^^Montross,  September      ,  1867. 

The  above  claims  are  this  day  transferred 
to  John  Goodridge,  as  trustee  of  William 
R.  Dozier,  in  consideration  of  a  bargain 
entered  into,  and  concluded  between  said 
William  Dozier  &  Gustavus  Ober,  to  wit : 
William  R.  Dozier  having  sold  to  said  Ober 
a  farm  of  225  acres  in  extent  for  the  amount 
vested  in  the  said  claims,  equal  to  $4,040.44. 

Robert  M.  Newton, 
Attorney  for  G.  Ober." 

The  first  note   included  in  said  list  is  the 
one    involved   in    the    present   controversy, 
and  is  therein  thus  described : 

883  *'*W.  H.  Tyler,  endorsed  by  Thomas 
S.  Rice  and  S.  B.  Atwill,  $528.52.*' 

Opposite  to  each  of  four  of  the  said  notes 
in  said  list,  amounting  together  to  $1,723.05, 
is  written  the  word  **paid.*' 

Exhibit  No.  3,  referred  to  in  the  bill,  is 
a  copy  of  the  record  in  the  action  at  law 
brought  by  said  Ober  against  the  said  Tyler 
and  Rice  on  the  said  note  for  $528.52.  It 
was   brought    in    the  circuit  court   of  said 


county,  on  the  23d  day  of  July  1867,  ud 
was  pending  at  the  time  of  the  sale  of  said 
land  and  transfer  of  said  notes  as  aforesud. 
which  were  made  in  the  same  connty.  The 
declaration  in  the  action  was  filed  on  tbe 
first  Monday  in  August  1867,  about  a  mootk 
before  the  said  sale  and  transfer.  The  latt 
and  protest  referred  to  in  the  declantioo 
were  filed  therewith  and  arc  copied  in  the 
record.  The  note  is  in  the  following  won!* 
and  figures,  to  wit: 
**$528.52. 

Hague  Post-office, 

Westmoreland   County,  Va., 
January  26,  1961. 

Four  months  after  date  I  promise  to  psj 
to  Thomas  S.  Rice,  or  order,  five  hmidnd 
twenty-eight  dollars  and  fifty-two  centk 
payable  and  negotiable  at  the  Bank  of  Bal- 
timore, Maryland,  without  offset. 

Wat  H.  Tyler." 

[Endorsed.]— "Thomas  S,  Rice,  pay  to 
John  Kettlewell,  S.  B.  Atwell,  John  Ket- 
tle well,  G.  Ober,  John  Kettlewell.*' 

The  note  was  duly  presented  for  payment 
on  the  day  on  which  it  became  payable,  to 
wit :  the  29th  of  May  1861,  at  the  Bank  of 
Baltimore,  where  it  was  payable,  and  beisf 
dishonored  was  duly  protested  for 
884  non-payment.  *The  notarial  certifi- 
cate is  in  due  form.  After  statiiiig 
the  demand  of  payment  and  protest  of  the 
note,  the  certificate  concludes  with  tiieie 
words:  *'Thus  done  and  protested  at  tke 
city  of  Baltimore  aforesaid;  and  oo  the 
same  day  I  addressed  written  notices  to 
the  endorsers  of  said  promissory  note,  in- 
forming them  that  it  had  not  been  paid; 
payment  thereof  having  been  demanded 
and  refused,  and  that  they  would  bebeU 
responsible  for  the  payment  thereof-  Notice 
for  Thomas  S.  Rice  I  mailed  to  him :  Rice's 
store,  Westmoreland  county,  Virginia-  No- 
tice for  S.  B.  Atwill  I  mailed  to  him :  Moa- 
tross,  Westmoreland  county,  Virginia.  No- 
tices for  the  other  endorsers  I  left  at  their 
respective  places  of  business.  In  testimanj 
whereof,"  Ac. 

On  the  21st  of  October,  1867,  the  general 
issue  was  plead  and  joined  in  the  actios. 
and  leave  was  given  the  defendants  to  giw 
any  special  matter  in  evidence  at  the  triai 
of  the  issue.  And  on  the  19th  day  of  Octo- 
ber 1868,  at  a  circuit  court  held  for  sud 
county,  came  the  parties  by  their  attorneys: 
and  neither  party  requiring  a  jury  to  tij 
the  issue  joined  in  the  cause,  and  agtmiis 
to  submit  the  same  to  the  judgment  of  the 
court,  and  the  court  having  heard  the  evi- 
dence adduced,  as  well  by  the  plaintiff  u 
the  defendants,  judgment  was  therenpee 
rendered  by  the  court  against  the  defendam, 
Wat  H.  Tyler,  maker  of  the  note,  for  the 
amount  thereof,  with  interest  and  costs  as 
aforesaid,  and  in  favor  of  the  dcfenduit, 
Thomas  S.  Rice,  endorser  of  the  note,  trte 
recovered  his  costs  against  the  plaintif. 
The  plaintiff  excepted  to  the  judgment,  aad 
prayed  that  the  evidence  in  the  case  mii^ 
be  certified.  No  certificate  of  evidence  is 
copied  in  the  record,  and  no  writ  of  error 
or  supersedeas  appears  to  have  been  obtaiaci 
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or  applied  for  to  the  judgment. 
885        *The  answer  of   said  Ober  was  filed 

at  the  same  time  with  the  filing  of 
the  bill,  to  wit:  on  the  22d  of  October  1869. 
The  said  defendant  states  the  following 
facts    therein:    **That    on    the  day  of 

September  1867  he,  at  the  special  Instance 
and  earnest  request,  often  repeated,  of  said 
"William  R.  Dopier,  transferred  to  the  plain- 
tiff, John  Groodridge,  trustee  of  said  Dozier, 
certain  negotiable  notes,  then  long  past 
due  by  parties  as  named  in  the  bill  of  the 
plaintiff,  in  consideration  of  a  tract  of 
land  as  described  in  the  bill  of  the  plaintiff ; 
that  the  land  was  of  not  more  than  half  the 
value  of  the  notes  transferred,  if  their 
amount  had  been  guaranteed ;  that  no  guar- 
anty was  asked  or  expected  by  the  plaintiff, 
but  the  notes  were  taken  entirely  at  the 
risk  of  the  plaintiff  for  what  they  were 
worth,  and  expressly  without  recourse ;  that 
the  plaintiff  knew  every  fact  and  circum- 
stance connected  with  the  notes  as  well  as 
the  defendant ;  that  the  notes  were  all  in 
the  clerk's  office  as  the  foundation  of  suits 
then  'pending ;  and  that  the  notices  of  pro- 
test were  all  in  the  clerk's  office  as  the 
foundation  of  suits  then  pending ;  and  that 
notices  of  protest  and  all  the  facts  con- 
nected with  the  protest  were  filed  with 
the  declarations  in  said  suit,  and  were 
open  to  the  inspection  of  said  Dozier  and 
his  trustee,  and  your  respondent  avers 
-were  fully  examined  by  them;  that  if 
they  were  ignorant  of  the  legal  con- 
sequences of  these  facts,  they  were  igno- 
rant in  common  with  the  respondent,  and 
they  could  not  claim  relief  because  of 
their  ignorance  of  the  law.  This  respond- 
ent avers  that  he  was  utterly  ignorant  of 
the  principles  of  law  relied  on  by  the  plain- 
tiff as  ground  for  relief ;  and  is  assured  by 
counsel,  learned  in  law,  that  no  such  prin- 
ciple exists,  and  that  the  decision  on  the 
law  side  of  this  court  in  the  case  of  Dozier, 

trustee,  v.  Tyler  &  Rice,  was  entirely 
S86    *erroneous,  and  would  be  reversed  on 

appeal,  which  appeal  it  was  the  duty 
of  the  complainant  to  institute.  This  re- 
spondent utterly  denies  all  fraud  or  conceal- 
ment, and  affirms  that  the  contract  between 
himself  and  said  Dozier  was  entirely  fair 
and  open  on  his  part ;  and  he  is  assured, 
even  if  the  complainant  should  fail  to  realize 
the  amount  of  Tyler's  note,  the  bargain  has 
been  very  profitable  to  the  said  Dozier; 
that  it  is  true  that  this  respondent  was  ex- 
amined as  a  witness  in  the  case  of  Dozier' s 
trustee  v.  Tyler  &  Rice,  and  was  anxious 
to  give  the  plaintiff  the  benefit  of  any  facts 
within  his  knowledge;  but  he  knew  nothing 
which  was  not  a  matter  of  public  history, 
and  certainly  made  no  admission  inconsist- 
ent with  the  facts  of  the  answer  and  his 
entire  freedom  from  all  responsibility  for 
the  notes  assigned  to  the  trustee  of  said 
I>ozier." 

On  the  same  day  on  which  the  said  bill 
and  answer  were  filed,  on  the  motion  of  the 
complainant  and  by  consent  of  parties,  it 
was  ordered  that  the  cause  be  put  upon  the 
argument  docket. 


No  other  answer  was  filed  in  the  cause, 
and  no  evidence  was  taken  thereon.  Indeed 
it  appears  that  no  process  was  issued 
against  any  of  the  defendants;  and  there 
was  no  replication  to  the  answer  of  said 
Ober.  But  on  the  2Sth  day  of  April  1871 
the  cause  came  on  to  be  heard  upon  the  bill 
of  complainant  with  the  exhibits  therewith 
filed  and  the  said  answer,  and  was  argued 
by  counsel :  On  consideration  whereof  the 
court  was  of  opinion,  and  decided  that  the 
complainant  on  the  one  hand,  and  the  de- 
fendant on  the  other,  when  the  note  of  Wat 
H.  Tyler  and  Thomas  S.  Rice  was  assigned 
by  the  defendant  to  the  complainant  ** with- 
out recourse,"  contemplated  only  the  risk 
of  the  solvency  or  insolvency  of  the  maker 
and  endorser  of  the  said  note ;  and  the  court 
therefore  decreed  that  the  defendant, 

887  *Ober,  pay  to  the  complainant  the 
sum  of  $528.52,  with  interest  as  afore- 
said till  paid,  and  costs.  And  the  court 
further  decreed,  that  unless  the  said  Ober 
pay  the  complainant  or  his  attorney  the 
said  sum  of  money,  interest  and  costs 
within  ninety  days  from  the  date  of  the 
decree,  then  a  sale  of  the  said  land,  or  so 
much  thereof  as  might  be  necessary  for  the 
purpose,  was  decreed  to  be  made  by  a  com- 
missioner appointed  by  the  decree  for  the 
purpose  and  in  the  manner  and  on  the 
terms  and  conditions  prescribed  by  the  de- 
cree. 

To  the  said  decree  the  defendant,  Ober, 
applied  to  this  court  for  an  appeal;  which 
was  accordingly  allowed. 

R.  If.  T.  Beale  and  HoUaday  &  White, 
for  the  appellant. 

Ro.  Mayo,  for  the  appellee. 

Mot^cure,  P.,  delivered  the  opinion  of  the 
court. 

After  stating  the  case  he  proceeded  as 
follows : 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  deciding  that  the  complainant 
on  the  one  hand,  and  the  defendant  on  the 
other,  when  the  note  of  Wat  H.  Tyler  and 
Thomas  S.  Rice  was  assigned  by  the  de- 
fendant to  the  complainant,  *  ^without  re- 
course," contemplated  only  the  risk  of  the 
solvency  or  insolvency  of  the  maker  and 
endorser  of  the  said  note ;  and  in  rendering 
a  decree  that  the  said  defendant  pay  to  the 
complainant  the  amount  of  said  note  with 
interest  and  costs,  as  mentioned  in  the  said 
decree.  The  bill  and  answer  were  filed  on 
the  same  day;  whereupon,  on  motion  of 
the  complainant  and  by  consent  of  parties, 
it  was  ordered  that   the  cause  be  put 

888  upon  the  argument  *docket.     And  af- 
terwards,   the    cause    came    on   to  be 

heard  upon  the  bill  and  answer  only,  with- 
out any  other  evidence,  and  without  any 
replication  to  the  answer.  In  such  a  case, 
the  facts  stated  in  the  answer  in  relation 
to  the  controversy,  whether  responsive  to 
the  bill  or  not,  must  be  taken  to  be  true. 
2  Rob.  Old  Pr.,  p.  312,  and  the  cases  there 
cited. 
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But  it  is  stated  as  a  fact  in  the  bill  as 
well  as  in  the  answer,  that  the  assignment 
aforesaid  was  ** without  recourse;**  and  the 
question  is  whether  these  words  are  to  be 
construed  in  this  case  according  to  their 
literal  sense,  at  least  so  far  as  to  embrace 
the  risk  in  regard  to  the  sufficiency  of  proof 
of  the  dishonor  of  the  note  to  charge  the 
endorser;  or  in  the  restricted  or  limited 
sense  in  which  they  were  construed  by  the 
circuit  court? 

This  court  is  of  opinion  that  they  ought 
to  be  construed  in  their  literal  sense,  at 
least  so  far  as  to  embrace  the  said  risk,  and 
not  in  the  restricted  and  limited  sense 
aforesaid ;  and  that  such  was  the  manifest 
intention  of  the  parties. 

The  ground  on  which  the  circuit  court 
held  that  the  endorser  of  the  said  note  was 
not  liable,  to  wit :  the  supposed  insufficiency 
of  proof  in  regard  to  notice  of  the  dishonor 
of  the  note  to  the  said  endorser;  was  as 
well  known  to  William  R.  Dozier,  and  to 
John  Goodridge,  his  trustee,  the  transferee 
of  the  note,  as  to  Gustavus  Ober  the  trans- 
ferrer. The  former  two  lived  in  the  county 
of  Westmoreland,  where  lived  also  the  maker 
and  endorser  of  the  note ;  and  where,  too, 
the  note  was  made  and  endorsed;  though  it 
was  payable  and  negotiable  at  the  Bank  of 
Baltimore.  At  the  time  of  the  transfer,  an 
action  had  been  brought  by  said  Ober 
against  the  said  maker  and  endorser  of  said 
note  in  the  circuit  court  of  said  county, 
889  and  *was  then  pending  in  said  court, 
and  the  plaintiff  in  the  action  had 
filled  his  declaration  therein;  and  with  it, 
as  evidence  of  the  presentation  and  demand 
of  payment  and  dishonor  of  the  note,  and 
notice  thereof  to  the  endorsers,  the  notarial 
certificate  of  protest,  &c. ,  which  has  ever 
since  remained  on  file  among  the  papers  in 
the  said  action.  This  evidence  was  seen 
and  known  to  the  said  G<)odridge  and  Dozier 
at  the  time  of  the  transfer  of  the  said  note 
to  them  by  the  said  Ober;  the  said  note 
being  then  on  file  among  the  papers  of  the 
said  action,  and  remaining  there  after  the 
transfer.  The  said  transferees  became 
thereafter  the  beneficiaries  in  the  said 
action,  and  prosecuted  the  same  in  the 
name  of  the  said  Ober  for  their  own  use, 
upon  the  evidence  which  had  been  filed  by 
him  to  establish  his  right  to  recover  in  the 
action,  both  against  the  maker  and  endorser. 
No  doubt  the  same  attorney  who  brought 
the  action  for  Ober  continued  to  prosecute 
it  for  Goodridge  and  Dozier  after  the  trans- 
fer, and  until  it  was  determined.  There  is 
no  affirmative  evidence  of  this  fact  in  the 
record,  but  it  may  well  be  presumed,  in  the 
absence  of  evidence  to  the  contrary.  The 
fact  no  doubt  is,  that  the  doubt  or  difficulty 
in  regard  to  the  sufficiency  of  proof  as  to 
the  notice  of  dishonor  to  charge  the  en- 
dorser, was  the  cause  of  the  resistance  by 
the  endorsers  of  the  demand  against  them, 
upon  this  and  other  notes  of  the  same  kind 
held  by  Ober,  and  of  the  necessity  for  the 
actions  which  were  brought  upon  them 
against  the  said  endorsers.  And  the  risk 
arising  from   that   vexed  question   was,  no 


doubt,  the  very  risk  which  induced  ObertB 
transfer  the  notes  ** without  recourse/*  ia 
consideration  of  the  purchase  of  the  land. 
For  he  expressly  says  in  his  answer,  that 
the  land  was  of  not  more  than  half  the  Tiim 
of   the    bonds    transferred;    if   tbdr 

890  amount  had  *been    guaranteed.    TIk 
amount  of  the  notes  was  $4,040.41 :  and 

it  seems  that  four  of  them,  amou&tiii^  to 
$1,723.05,  had  already  been  paid  when  the 
bill  was  filed  in  this  case.  Ober  in  hi&  an- 
swer says,  that  '  'even  if  the  complainairt 
should  fail  to  realize  the  amount  of  Tyler'i 
note,  the  bargain  has  been  very  profitable 
to  the  said  Dozier.*'  That  the  question  ia 
regard  to  the  sufficiency  of  the  proof  of 
notice  to  charge  the  endorser  was  a  vexed 
one,  is  plainly  evident  from  the  recorl 
The  circuit  court  so  considered  it,  and  held 
the  case  under  advisement  until  another 
term  after  it  was  submitted,  and  the  judg- 
ment when  rendered  was  excepted  to,  do 
doubt  by  the  beneficiary  plaintiff  who  thea 
had  charge  of  the  action,  and  who  aeess 
by  such  exception  to  have  then  contemplated 
applying  for  a  writ  of  error  and  supendeas 
to  the  judgment.     But  he  never  did  so. 

It  is  plain  that  Ober  intended  bj  the 
transfer  of  the  note  ** without  reconrse;" 
that  those  words  should  include  the  risk  ia 
question,  and  they  sufficiently  express  hit 
intention.  If  the  transferee  intended  that 
they  should  be  used  in  this  instance  in  tke 
restricted  and  limited  sense  now  contended 
for  by  him,  he  should  have  taken  care  lo 
express  his  meaning,  or  have  it  expresied 
in  plain  and  unmistakable  words.  Bathe 
manifestly  did  not  so  intend. 

We  deem  it  unnecessary  to  comment  oe 
the  cases  referred  to  by  the  learned  cooiiael 
in  their  notes  of  argument  in  this  case. 
There  is  nothing  in  any  of  them  in  coofiict 
with  the  views  we  have  expressed ;  and  both 
of  the  two  cases  mainly  reUed  on  bj  the 
said  counsel  respectively,  to  wit:  Cxawfonl 
V.  McDonald,  2  Hen.  A  Mun.  189,  by  tht 
counsel  for  the  appellant;  and  Mays  t. 
Callison,  6  I^eigh  230,  by  the  counsel  for 
the  appellees,  sustain  these  views. 

891  *The   decision   of   the    question  vt 
have    just    been    considering    is,   is 

effect,  a  decision  of  this  case ;  and  we  need 
not  consider  any  of  the  other  questicc* 
arising  in  it,  although  there  are  seven! 
others. 

The  court  is  therefore  of  opinion  that  the 
decree  is  erroneous  for  the  reasons  afoce- 
said,  and  that  it  ought  to  be  reversed  asd 
the  bill  dismissed. 

Decree  reversed. 


892        *Berkeley  v.  Smith  &  «l«. 

Noyember  Term.  1878.  Richmond. 

TreApsMers.— J  by  bis  will  in  1845  viTea  to  Ms  too  S  a 
store-house  and  lot,  together  with  the  east  side  «r 
half  of  the  privy  situate  on  the  adioininc  lot  wtA, 
and  by  a  codicil  he  fflves  to  his  son  W  the  nM 
adjoininir  lot:  and  in  1848  W  sold  his  lot  to  Bi 
ject  to  the  rifftats  of  the  owner  of  the  lot  cii 
S,  to  the  east  side  or  half  of  the  privy.    TIm  tutt- 
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bonse  of  S  extended  back  70  feet  to  bis  back  line; 
that  of  W  extended  only  about  B6  feet  leaving  a 
vacant  space,  on  wbicb  the  privy  was  located:  and 
there  was  a  door  in  tbe  side  of  S's  bonse  entering 
into  tbis  vacant  space  witb  liffbts  in  tbe  door.    B 
being-  tbe  tenant  of  S,  and  on  tbe  deatb  of  bis 
children  sbnt  up  tbe  said  door,  extended  bis  store^ 
bouse  to  bis  back  line,  one  story  bigb,  witb  a  flat 
roof,  and  bnilt  a  privy  upon  tbe  roof.    Hsld: 
1.  Smm— Relief  flffalnst  la  Bqaflty.— Tbe  Utle  of  tbe 
children  of  S  to  tbe  door  in  tbe  wall  of  tbelr 
store  and  to  tbe  east  half  of  tbe  privy  bein? 
unquestionable,  they  may  without  proceedinir  at 
law  to  establish  their  riffht,  sro  at  once  into  equity 
to  compel  tbe  removal  of  the  obstructions, 
a.  Same— Conpeasatloa  agaliwt— If  a  Just  compen- 
sation may  be  made  to  the  plaintiffs  for  tbe 
injury  done  to  their  property  and  riirbts,  the 
court  may  ascertain  and  decree  such  compensa^ 
tion,  instead  of  bavimr  the  obstructions  removed. 

This  was  an  appeal  from  the  decree  of 
the  corporation  court  of  Alexandria,  in  a 
suit  in  which  Hesselius  Smith  and  others, 
children  and  heirs  at  law  of  Sidney  Smith, 
were  plaintiffs,  and  William  N.  Berkeley 
w^as  defendant.  The  object  of  the  suit  was 
to  compel  the  defendant  to  remove  an  addi- 
tion to  his  store-house  which  adjoined  a 
store-house  of  the  plaintiffs,  and  to  repair 
other  injuries  he  had  done  to  their  prop- 
erty. The  cause  came  on  to  be  heard 
803  on  the  13th  of  November  *1872,  when 
the  court  held  that  the  plaintiffs  were 
entitled  to  the  relief  they  asked  for,  and 
made  a  decree  that  the  defendant  be  per- 
petually restrained  and  enjoined  from  con- 
tinuing the  erections  and  obstructions  set 
forth  in  the  bill,  and  that  he  forthwith 
remove  them,  and  restore  the  said  premises 
to  the  condition  in  which  they  were  before 
said  erections  and  obstructions  were  made 
\yy  him,  &c.  From  this  decree  Berkley 
applied  to  this  court  for  an  appeal ;  which 
-was  allowed.  The  case  is  stated  by  Judge 
Anderson  in  his  opinion. 

Beach,  for  the  appellant. 

Claug-hton,  for  the  appellees. 

Anderson,  J.  The  appellees,  who  were 
plaintiffs  in  the  court  below,  have  title  in 
fee  to  the  store-house  and  lot  at  the  inter- 
section of  King-  and  Fairfax  streets,  in  the 
city  of  Alexandria,  which  may  be  described 
SLA  the  south-west  comer  lot.  Their  store- 
house covers  the  entire  area  of  the  lot,  ex- 
tending back  from  King's  street  to  its  rear 
"boundary  line.  The  appellant  owns  the 
adjoining  lot  west,  which  is  of  the  same 
^epth,  each  extending  back  seventy  feet; 
l>ut  the  store-house  upon  the  appellant's  lot 
^id  not  extend  back  from  King's  street  the 
whole  depth  of  the  lot,  so  that  there  was 
an  open  space  in  the  rear  of  his  store-house 
of  twelve  by  twenty  feet,  which  was  unoc- 
cupied, except  by  a  privy.  Both  lots  were 
formerly  owned  by  Joseph  Smith,  and  were 
as  thus  described,  when  by  his  will  bearing 
date  January  1st,  1845,  he  devised  them  as 
follows :  the  corner  house  and  lot,  together 
Dvith  the  east  side  or  half  of  the   privy,  sit- 


uate on  the  adjoining  lot  west   to   his  son 

William,  in  trust  for  his  son  Sidney; 
804    *and  by  a  codicil  to  his  will,  the  said 

adjoining  lot  to  his  son  William,  who 
afterwards,  in  the  year  1848,  sold  and  con- 
veyed the  same  to  the  appellant  subject  to 
the  rights  of  the  owner  of  the  comer  lot  to 
the  east  side  or  half  of  the  privy.  By  the 
death  of  Sidney  Smith,  the  appellees,  who 
are  his  heirs  at  law,  became  invested  with 
title  to  the  corner  lot  by  descent.  The  ap- 
pellant, in  the  lifetime  of  Joseph  Smith, 
held  possession  of  the  comer  store-house 
and  lot,  and  continued  possession  thereof 
as  tenant  to  Sidney  Smith ;  and  after  his 
death  he  continued  to  hold  possession  thereof 
as  tenant  to  his  heirs,  the  appellees,  or 
their  guardian,  they  being  infants.  And 
during  his  tenancy,  and  the  infancy  of  the 
appellees,  he  removed  the  privy,  blocked  up 
the  door  on  the  west  side  of  their  store- 
house, which  opened  on  the  space  in  the 
rear  of  his  store-house,  and  through  which 
they  had  access  to  the  privy,  and  which 
afforded  light  and  air  to  their  store-house, 
and  extended  the  first  story  of  his  store- 
house to  the  rear  line  of  his  lot,  so  as  to 
cover  the  entire  space,  which  he  covered 
with  a  flat  roof,  upon  which  he  erected  an- 
other privy,  which  could  be  approached 
from  the  second  story  of  both  store-houses, 
over  the  roof  of  his  store  extension.  To 
give  access  to  the  privy,  to  the  tenant  of 
the  corner  store-house,  though  it  is  not 
alleged  or  directly  proved,  it  would  seem 
that  he  must  necessarily  have  to  cut  a  door 
through  the  wall  of  the  appellee's  store- 
house from  the  second  story  through  which 
to  enter  upon  the  flat  roof,  as  there  does 
not  appear  from  the  diagram  exhibited 
with  the  record,  or  by  any  evidence  in  the 
cause,  that  there  was  a  door  or  any  opening 
there  before. 
The    plaintiffs   allege    in   their  bill,  that 

they  were  wholly  ignorant  of  the 
895    changes    which    the    appellant    *had 

made  in  their  property,  and  the  in- 
vasion of  their  rights,  until  the  year  1866, 
and  that  on  the  2nd  of  April  of  that  year 
they  instituted  an  action  on  the  case  against 
him,  to  recover  damages  therefor,  and  ob- 
tained a  verdict  for  one  cent  damages,  and 
a  judgment  for  costs — the  court  certifying 
that  the  object  of  this  suit  was  to  try  a 
right,  as  well  as  to  recover  damages.  This 
judgment  was  affirmed  by  the  district  court 
of  appeals,  upon  a  writ  of  error  which  was 
awarded  to  the  defendant.  The  defendant 
continuing  the  nuisance  afterwards,  the 
plaintiffs  instituted  a  second  action  of 
trespass  on  the  case  against  him,  which 
resulted  in  a  verdict  for  one  cent  damages, 
and  a  judgment  in  their  favor  for  costs, 
and  damages. 

The  plaintiffs  claim,  that  their  rights 
herein  alleged  to  have  been  violated  by  the 
appellant,  and  the  fact  of  their  violation, 
have  been  determined  by  the  said  action  at 
law,  and  cannot  now  be  questioned.  The 
appellant  insists  that  they  have  not  been 
determined  by  those  actions.  The  court  is 
of  opinion,  that  the  verdict  of  the  jury  being 
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general,  and  responsive  to  the  issue  upon 
all  the  counts,  is  a  finding  in  favor  of  the 
plaintiffs  on  all  of  them,  which  is  confirmed 
by  the  judgment  of  the  court,  and  estab- 
lishes the  plaintiff's  right  to  the  east  half 
of  the  privy,  to  the  door  in  the  west  side  of 
their  store-house,  and  the  right  of  egress 
and  ingress  through  it,  to  and  from  the 
east  side  of  the  privy,  over  the  appellant's 
yard,  and  to  the  communication  of  light 
and  air  through  it  to  their  store-room,  which 
rights  have  been  violated  by  the  appellant, 
by  his  acts  and  doings  aforesaid. 

But  if  the  appellee's  rights  were  not 
clearly  established  by  the  judgments  at 
law,  they  are  clearly  set  out  and  proved  in 
this  chancery  suit ;  and  the  court  is  of  opin- 
ion that  the  appellees,  their  right 
806  being  clear,  *might  have  pursued 
their  remedy  in  a  court  of  equity 
without  first  resorting  to  a  court  of  law  to 
establish  their  right.  (2  Kden  on  Injunc- 
tions, p.  273;  L/aw  of  Nuisance,  Wood,  { 
777,  and  cases  cited. ) 

It  might  be  conceded,  that .  the  extension 
by  the  appellant  of  his  store-house  over  the 
open  space  in  the  rear  of  it  and  raising  the 
privy  to  a  level  with  the  second  story  of 
the  appellees'  store-house,  would  not  be  a 
substantial  violation  of  the  appellees'  right 
to  the  east  half  of  the  privy,  provided  he 
had  made  the  change,  and  given  the  appel- 
lees a  commodious  and  convenient  access 
to  it,  from  their  second  story,  without  vio- 
lating any  other  of  their  rights. 

But  this  he  has  not  done,  and  could  not 
do.  What  right  had  the  appellant  to  block 
up  the  appellees'  door-way  in  their  own 
building,  and  thereby  exclude  light  and  air 
from  their  store-room?  What  right  had  he 
to  deprive  them  of  egress  and  ingress 
through  their  door,  as  they  had  enjoyed  it 
before  he  purchased  his  lot?  What  right 
had  he  to  cut  a  door  through  the  wall  of 
their  house,  as  he  probably  did,  to  give 
access  from  the  second  story  to  the  flat  roof 
of  his  store  extension,  without  their  con- 
sent? 

Thus  it  appears  that  whilst  the  raising  of 
the  privy  to  a  higher  level  by  the  appellant 
may  not  have  been  in  itself  a  substantial 
violation  of  the  plaintiffs'  right,  provided 
he  gave  them  as  convenient  a  way  of  access 
to  it  over  the  roof  of  the  extension  of  his 
store-house  from  the  second  story  of  their 
store-house,  the  execution  of  the  change 
involved  him  necessarily  in  the  violation 
of  other  important  unquestionable  rights  of 
the  plaintiffs,  which  seems  to  be  essential 
to  the  comfortable  enjoyment  of  their  prop- 
erty. 

The  appellant  purchased  his  store-house 
and  lot  when  subject  to  those  rights 
897  of  the  plaintiffs,  which  *must  have 
diminished  the  value  of  the  property 
he  purchased,  and  consequently  the  price 
he  had  to  pay  for  it.  By  the  improvements 
he  has  made  to  his  store-house  he  has  added 
to  its  value.  He  has  increased  the  annual 
rental  of  it,  according  to  the  proof  in  the 
cause,  from  $50  the  first  year  to  $100  or  $150 
subsequently.     But   he   has  done   so  at  the 


expense  of  the  plaintiffs,  by  a  rednctioo  o! 
the  annual  rental  value  of  their  property. 
according  to  the  proofs,  from  $aO  to  $75. 
and  to  their  permanent  damage  of  five  or 
six  hundred  dollars.  And  those  changes  he 
made  in  violation  of  their  manifest  ri^ti 
and  without  their  consent,  and  whil^  he 
was  in  possession  of  their  property  as  tea- 
ant  thereof,  and  they  were  in  their  minoritj 
and  incapable  of  protecting  their  rightSw  Be 
says  they  were  made  with  the  knowled^ 
and  approbation  of  their  guardian.  If  tlut 
were  proved  it  could  not  avail  him,  as  tbe 
guardian  had  no  authority  to  consent  to 
such  impairment  of  the  value  of  his  ward^ft 
property.  The  appellant  had  no  right  t& 
enhance  the  value  of  his  property  by  ia- 
vading  the  rights  of  the  plaintiffs,  and  de- 
tracting from  the  value  of  their  piopatj, 
as  the  record  clearly  shows  he  has  done. 
He  may  have  done  it  with  no  mrilfol  desLgn 
to  injure  the  plaintiffs,  or  to  trample  oo 
their  rights,  and  without  considering  that 
he  was  doing  them  a  wrong  and  injury,  as 
is  very  probable ;  but,  nevertheless,  he  has 
invaded  their  substantial  rights,  and  done 
them  serious  permanent  damage. 

And  now  as  to  the  remedy.  Mr.  Justice 
Story  say^s,  when  a  party  builds  so  near  the 
house  of  another  as  to  darken  his  windows 
against  the  clear  rights  of  the  latter,  either 
by  contract  or  ancient  possession  (in  thi& 
case  the  appellant  did  not  build  so  neavaft 
to  merely  darken  the  plaintiffs'  windows, 
but  actually  blocked  up  the  door  in  which 
were  lights  in  the  plaintiffs'  house. 
808  *so  as  entirely  to  exclude  tbe  lifht 
and  air),  in  such  case  the  eminent 
jurist  says  courts  of  equity  'will  interfeic 
by  injunction  to  prevent  the  nuisanoe,  as 
well  as  to  remedy  it  if  already  done,  al- 
though an  action  for  damages  would  &e 
at  law,  for  the  latter  can  in  no  just  aemt 
be  deemed  an  adequate  relief  in  such  case. 
The  injury  is  material,  and  operates  daily 
to  destroy  or  diminish  the  comfort  and  me 
of  the  neighboring  house,  and  the  remcd^r 
by  multiplicity  of  actions,  for  the  contin- 
uance of  it,  would  furnish  no  substantial 
compensation.     2  Stor.  Eq-  Jur.,  (  926. 

Where  ancient  lights  have  existed  fcr 
upward  of  twenty  years  undistnrbed,  the 
owner  of  an  adjoining  lot  has  no  right  t» 
obstruct  them,  and,  particularly  so.  if  the 
adjoining  lot  was  owned  by  the  person  viK» 
built  the  house  containing  the  andeat 
lights  at  the  time  of  building,  and  vat 
subsequently  sold  by  him.  Eden  on  Injunc- 
tions, p.  269,  note  1,  citing  Robeson  t.  Pit- 
tenger,  1  Green's  Ch.  R.  57. 

Injunction  will  be  awarded  in  such  cases 
where  the  windows  are  ancient  lights,  at 
where  the  act  is  in  violation  of  some  agne- 
ment  express  or  implied.  (2  £>ien  on  la- 
junctions,  p.  269,  note  (1),  and  cases  cited.} 

The  court  is  well  satisfied  that  in  tiui 
case  the  remedy  at  law  is  wholly  inadeiiaaie 
for  the  purposes  of  justice.  They  cannot 
but  regard  the  injury  to  the  appellees  as  <rf 
a  serious  character.  But  thej  are  not  ai- 
isfied,  from  all  that  is  shown  by  the  leooriL 
that  ample   pecuniary   compensation  ni^ 
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not  be  made  to  the   appellees  for  the  inva- 
sion of  their  rights,  and  the  impairment  to 
the  value  of  their  property.     And  as  a  man- 
datory injunction  would   subject  the  other 
party   to    serious   inconvenience,    it    would 
seem  to  be  proper  for  a  court  of  chancery  to 
direct  an  inquiry  before  itself,  whether 
899    the  injury  is   capable  of  being  *fully 
and    abundantly    compensated    by    a 
pecuniary    sum,    and    what    sum   would  be 
reasonably   adequate.     In   Kerr   on  Injunc- 
tions (page  231),  it  is  said,  **the  court  will 
not  interfere  by  way  of  mandatory  injunc- 
tion without  taking   into   consideration  the 
comparative  convenience  and  inconvenience 
which  the  granting  or   withholding  the  in- 
junction would  cause  to  the  parties.     If  the 
injury  done   is   capable   of  being  fully  and 
abundantly   compensated    by    a    pecuniary 
snm,  while   the  inconvenience  to  the  other 
party  from   granting   an   injunction  would 
be  serious,  the  court   will   not  interpose  by 
mandatory  injunction ;  but  will  either  direct 
an  inquiry  before  itself,  in   order   to  ascer- 
tain the  measure  of  damages  that  has  been 
actually  sustained,  or  will,    on   dismissing 
the  bill,    reserve  to   the   plaintiff  his  right 
to  proceed  at  law. '  *     An  action  at  law  could 
not  afford  an  adequate   remedy  for  the  per- 
manent and  continuing  injury.     Whilst   in 
the  proceeding  in  equity,  he  may  be  awarded 
compensation,   not   only   for   past  injuries, 
but  also  for   the   permanent  and  continued 
anticipated  injury  caused  by  the  appellant's 
acts  of  aggression  upon  their  rights,  already 
accomplished,  and  thus  avoid  a  multiplicity 
of  suits  at  law   to   recover   damages    from 
time  to   time,    for    the    continuing    injury, 
after   the   damage   has    been   actually  sus- 
tained; the   pecuniary  compensation   to  be 
awarded   in   lieu  of   all  damages   actually 
incurred,    or  which  may    hereafter   be    in- 
curred, by   the  appellee,  from  the  acts  and 
doings  of  the  appellant  complained  of,  and 
the  appellees  perpetually  enjoined  from  the 
prosecution  of  other  suits  or  actions  against 
the  appellant  therefor.     In  a  recent  case  of 
Isenberg  v.  The   East  India   House  Estate 
Co.,  decided  in  England,  (The  Jurist,  1864, 
part  1,  page  221),    the   lord  chancellor  sus- 
pended the  order  of  the  master  of  the  rolls, 

awarding    a    mandatory    injunction, 
800    and  directed  an   inquiry  *before   him 

for  the  purpose  of  ascertaining  what 
damage  had  been  sustained  by  the  plaintiff, 
toy  reason  of  the  buildings  erected  by  the 
defendants,  and  what  would  be  the  proper 
amount  of  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff  as  satisfaction 
for  such  damages.  The  court,  approving 
of  the  decision  of  the  lord  chancellor,  are 
of  opinion  that  it  may  be  safely  followed 
as  a  precedent.  They  are  of  opinion,  there- 
fore, to  reverse  the  decree  of  the  circuit 
court,  and  suspend  the  mandatory  injunc- 
tion, and  to  remand  the  cause  for  the 
purpose  of  directing  the  inquiries  before 
indicated,  and  then  to  be  proceeded  with  to 
a  final  hearing  and  decree,  as  may  be  right 
and  proper  on  the  case  as  it  may  be  then 
presented.  But  the  appellees  being  the 
parties  substantially  prevailing  here,  are 
entitled  to  their  costs. 


Moncure,  P.,  concurred  in  the  opinion  of 
Anderson,  J. 

Staples,  J.,  concurred  in  the  results. 

Christian,  J.,  dissented. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
whilst  the  rights  of  the  appellees  are  clear, 
the  injury  and  damages  which  they  have 
sustained  are  serious,  and  that  the  corpora- 
tion court  did  not  exceed  its  powers  in 
awarding  a  mandatory  injunction,  yet  as 
the  exercise  of  that  power  is  one  which 
ought  to  be  attended  with  great  caution, 
and  the  court  here  is  not  satisfied  that  the 
appellees  may  not  be  abundantly  compen- 
sated in  damages  by  a  pecuniary  sum  for 
the  injury  which  they  have  sustained.  It 
is  therefore  decreed  and  ordered  that 
901  the  decree  of  *the  said  corporation 
court  be  reversed  and  annulled,  and 
that  the  cause  be  remanded  to  the  said  cor- 
poration court  with  instructions  to  direct 
an  enquiry  to  be  made  by  a  jury,  to  be  em- 
panelled at  its  bar,  to  ascertain  whether 
any  and  what  pecuniary  sum  may  adequately 
compensate  the  appellees  for  the  permanent 
damages  which  they  have  sustained  by  the 
acts  and  doings  of  the  appellant ;  and  upon 
the  return  of  the  verdict  of  the  jury  to  ren- 
der such  decree  as  will  be  right  and  proper 
in  the  case  as  then  presented;  and  in  the 
meantime  to  suspend  the  order  awarding  a 
mandatory  injunction.  And  the  appellees 
being  the  parties  substantially  prevailing, 
it  is  further  decreed  and  ordered  that  they 
recover  of  the  appellant  their  costs  by  them 
about  their  defence  in  this  behalf  expended. 

Decree  reversed. 


902  *Cabells  v.  Puryear  &  als. 

November  Term.  1870,  Ricbmond. 

Wills— Advancements— Interest  on.*— W,  in  his  life- 
time, made  advancements  to  some  of  his  children. 
By  his  will  he  g^ave  his  estate  to  his  widow  for  her 
life,  and  authorized  her  to  make  advancements  to 
their  children:  and  he  directed  that  at  her  death 
his  estate,  Includinir  these  advancements,  should 
be*eqnally  divided  among-  his  children.  Mrs.  W  did 
make  advancements  to  all  of  the  children,  but  to 
one  much  less  than  to  the  others.  She  died  in 
February  18<J8,  but  the  estate  was  not  ready  for  a 
division  an  til  October  1874.  Held:  Interest  shonld 
be  charged  to  each  legatee  on  the  excess  of  the 
advancements  made  to  him  or  her  from  the  death 
of  Mrs.  W  in  1808  until  the  time  of  the  division  in 
1874. 

This  is  a  sequel  to  the  case  of  Puryear  v. 
Cabell  &  als.,  24  Gratt.  260,  and  all  the 
facts  upon  which  the  only  question  in  this 
appeal  depends,  are  stated  in  that  report  of 

^Advancements— Interest  on.— See  citation  of  prin- 
cipal case  in  Barrett  v.  Morriss,  33  Gratt.  278,  and  note ; 
monographic  noU  to  Watkins  v.  Young,  81  Gratt.  84, 
on  "Advancements  Generally" ;  monographic  note  on 
I  "Interest  Generally"  appended  to  Fred  v.  Dixon,  27 
Gratt  641. 
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the  case.  That  question  relates  to  the  time 
when  interest  shall  be  charg'ed  upon  the 
advancements  to  the  leg'atees  by  Colonel 
Wilson  and  his  widow,  in  order  to  effect 
the  equality  directed  by  the  testator  among 
his  children. 

When  the  cause  went  back,  the  court  re- 
ferred it  to  a  commissioner  to  take  an  ac- 
count of  the  advancements,  and  of  the 
{MToceeds  of  the  sale  of  the  estate  made  by 
commissioners  in  1874.  From  the  report  of 
commissioner  Mosely  it  appeared  that  the 
advancements  made  to  all  the  children  by 
Colonel  Wilson  and  Mrs.  Wilson,  were 
$97,419.82,  and  that  the  estate  yet  to  be 
divided  amounted  to  $33,923.37  as  cash  on 
the  16th  of  October  1874;  the  two  sums 
making   $131,343.19;    and    giving    to 

903  each   legatee  $16,417.89.     ♦From  this 
sum    the   commissioner  deducted  the 

advancements  made  to  each  legatee,  charg- 
ing no  interest  on  the  advancement; 
and  showing  the  advancement  to  be  paid 
to  each  legatee  out  of  the  fund  to  be  dis- 
tributed. This  statement  was  excepted  to 
by  the  Cabells;  and  a  special  statement 
was  made  by  the  commissioner  in  accord- 
ance with  their  views.  By  this  statement, 
charging  Mrs.  Puryear  with  the  amount  of 
her  advancements  and  interest  thereon  from 
the  death  of  Mrs.  Wilson  up  to  October 
1874,  she  had  received  more  than  her  share 
by  $1,618.59;  what  she  had  received  was 
therefore  left  out  of  the  further  statement 
of  the  account.  The  amount  of  advance- 
ments received  by  the  other  seven  legatees 
was  $81,059.82;  six  of  them  receiving  sums 
ranging  from  $12,090  to  $13,883 ;  whilst  the 
seventh,  Mrs.  Cabell,  received  but  $3,458. 
In  this  statement  each  of  these  legatees 
was  credited  with  one-seventh  of  $81,&9.88, 
the  amount  of  the  advancements,  and  also 
one-seventh  of  the  sum  in  hand,  each  of 
them  $4,846.19,  making  $16,426.16,  and  then 
was  charged  with  the  amount  of  his  or  her 
advancements,  with  interest  thereon  from 
Mrs.  Wilson's  death,  in  February  1868, 
until  October  16th,  1874,  when  the  fund  to 
be  distributed  was  in  the  hands  of  the  court ; 
and  thus  showing  the  amount  which  was 
due  to  each  legatee  to  be  paid  out  of  this 
fund. 

The  cause  came  on  to  be  heard  on  the 
30th  of  April  1875,  when  the  court  overruled 
the  exception  to  the  commissioner's  report, 
disallowed  interest  on  the  advancements, 
and  made  a  decree  accordingly,  distributing 
the  fund  among  the  eight  legatees.  And 
from  this  decree  the  children  of  Mrs.  Cabell 
applied  to  this  court  for  an  appeal:  which 
was  allowed. 

Ould  A  Carrington,  for  the  appellants. 

904  *E.  E.  Bouldin,  for  the  appellees. 

Christian,  J.,    delivered   the   opinion 
of  the  court. 

This  case  is  for  the  second  time  before 
this  court,  and  is  reported  under  the  name 
of  Puryear  &  als.  v.  Cabell  &  als, ,  24  Gratt. 
260. 


In  the  record  now  before  us,  a  tio^ 
question  is  presented  for  our  considcntiot. 
After  the  case  was  sent  back  to  the  circiit 
court,  that  court  proceeded  to  convert  tite 
estate  into  money,  and  by  its  decree  rendacd 
on  the  30th  April  1875,  directed  a  distribt- 
tion  thereof  among  the  legatees.  The  only 
error  now  complained  of  is  that  in  diiectiiif 
the  several  legatees  to  be  charged  with  ad- 
vancements made  by  the  testator  in  Idi 
lifetime,  and  by  his  widow  in  her  lifetiae. 
no  interest  is  charged  on  the  amoantof 
said  advancements. 

The  appellants  insist  that  the  death  of 
the  widow  was  the  period  fixed  by  the  tes- 
tator for  the  division,  that  that  was  the 
date  at  which  all  these  advancements  wete 
to  be  brought  into  hotch-pot  and  accoanted 
for,  and  that  if  this  division  was  postpooed 
for  any  cause,  equality  could  only  be  at- 
tained by  charging  each  legatee  with  inter- 
est from  the  period  fixed  by  the  will  for 
division,  to  wit :  the  date  of  the  deatb  of 
the  widow  of  the  testator. 

The  circuit  court  refused  to  allow  interest 
upon  any  of  the  advancements  made  to  tbe 
legatees  either  by .  the  testator  or  by  the 
widow,  without  respect  to  the  excess  cr 
deficiency  of  the  advancements  made  to  the 
different  legatees.  The  appeal  was  allowed 
to  bring  up  for  review  here  this  singk 
question. 

In  the  consideration  of  this  question  we 
are  first  met  by  the  objection  of  the  appel- 
lees, that  it  is  already  res  adjudicita. 
905  *It  is  insisted  that  the  same  qser 
tion  was  definitely  settled  by  the 
opinion  of  this  court  in  Puryear  v.  OibeZL 
supra.  To  sustain  this  contention,  an  ex- 
tract from  the  opinion  of  Jndge  Staples, 
concurred  in  by  the  other  judg^es,  is  relied 
on  by  the  appellees'  counsel,  and  which  is 
as  follows:  **In  regard  to  the  charge  of  in- 
terest upon  advancements,  no  ezceptioi 
was  taken  in  the  court  belovr  to  the  report 
of  the  commissioner  for  the  failure  to  aBov 
it ;  and  it  may  be  a  question  how  far  it  is 
competent  to  urge  the  objection  in  this 
court.  However  this  may  be,  the  general 
rule  is  that  the  legatee  or  distributee  is  to 
be  charged  with  the  value  of  the  adrasee- 
ment  without  interest.  There  is  nothio; 
in  the  will  of  Mr.  Wilson  or  the  circsa- 
stances  of  this  case  which  requires  the  ap- 
plication of  a  different  rule."  24  GntL 
266-7. 

This  is  the  only  declaration  or  aUnse 
made  in  the  opinion  to  the  subject  of  ittxs- 
est.  In  the  decree  of  this  court  nothinf » 
declared  on  the  subject. 

But  a  reference  to  the  record  in  the  cax 
of  Puryear  and  Cabell  (24  Gratt. )  will  mahe 
it  perfectly  apparent  that  neither  JndT 
Staples'  opinion  nor  the  decree  of  the  ceert 
in  that  case  had  the  remotest  referesoe  tv 
the  question  raised  upon  the  record  now 
before  us.  In  that  case  the  proposition^ 
the  counsel  of  the  Cabells  ( the  question  oflt 
being  raised  by  any  exception  to  the  o^ 
missioner's  report)  was  that,  on  adTano^ 
ments  made  by  ^the  testator  in  his  lifetiar 
interest  should  be   charged  from  his  dettL 
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and  on  advancements  made  by  his  widow 
(the  life-tenant)  interest  should  be  charged 
from  the  time  they  were  respectively  re- 
ceived by  the  legatees.  It  was  in  reference 
to  this  proposition  that  Judge  Staples  ex- 
pressed the  opinion  (undoubtedly  correct) 
that  **the  general  rule  is  that  the  leg- 
006  a  tee  or  distributee  *is  to  be  charged 
with  the  value  of  the  advancement 
"without  interest.*' 

The  question  now  before  us  is  a  very 
different  one.  In  the  former  case,  the  ques- 
tion was,  if  made  at  all  by  the  pleadings, 
-whether  interest  should  be  charged  from 
the  death  of  the  testator  on  advancements 
made  by  him,  and  from  the  date  of  their 
receipt  on  advancements  made  by  the 
widow.  In  the  case  before  us  the  question 
is,  if  the  death  of  the  widow  is  the  date  of 
d.istribution,  must  not  interest  be  charged 
from  that  date  to  the  day  of  actual  distri- 
bution among  the  legatees.  This  is  wholly 
a  different  question,  and  it  is  one  which 
not  only  did  not  arise  but  could  not  have 
arisen  in  the  former  case.  At  that  time 
the  fund  for  distribution  was  not  in  the 
hands  of  the  court.  That  fund  was  made 
np  of  sales  of  real  estate  which  had  not 
l>een  collected,  if  indeed  it  had  been  sold, 
and  of  rents  and  profits  of  the  same  for  a 
very  brief  period.  The  death  of  Mrs.  Wil- 
son, the  time  fixed  by  the  will  for  the  dis- 
tribution, and  accounting  for  the  respective 
advancements,  had  occurred  only  a  few 
months  before  the  filing  of  the  bill  in  the 
former  case ;  and  therefore  the  question  of 
charging  interest  as  now  raised  could  not 
and  did  not  arise  in  that  case. 

The  court  is  therefore  of  opinion  that  the 
<)^uestion  raised  in  this  appeal  is  not  res 
adjudicata,  not  having  been  before  raised 
or  passed  upon  in  this  case. 

The  court  is  further  of  opinion,  that 
the  decree  of  the  circuit  court  is  erroneous, 
so  far  as  it  fails  to  charge  interest  on  any 
part  of  the  advancements  made  to  the  lega- 
tees respectively,  without  respect  to  the 
excess  or  deficiency  in  such  advancements, 
on  the  date  when  equal  distribution  was  to 
"be  made. 

The  will  of  the  testator,  Nathaniel  Wilson, 
contains  the  following  clause: 
907  *5th.  *  *  At  the  death  of  my  said  wife, 
Sarah,  the  whole  of  my  estate,  both 
real  and  personal,  to  be  equally  divided 
between  my  following  named  children,  to 
Tvit:**  (naming  them)  **to  them  and  their 
heirs  forever ;  such  of  them  as  have  already 
received  or  who  may  hereafter  receive  a 
part  of  my  estate  to  account  for  it  upon  a 
division.*'  In  a  former  clause  of  his  will 
the  testator  had  given  to  his  wife  for  life, 
subject  to  certain  bequests,  all  his  real  and 
personal  estate,  to  be  held,  controlled  and 
managed  by  her,  at  her  entire  discretion ; 
and  he  authorized  her,  as  her  children  be- 
came of  age  or  married,  to  give  them  or 
either  of  them  such  part  of  her  estate  as 
she  might  think  she  could  spare :  she  being 
the  sole  judge  of  it  in  every  respect. 

Advancements  had  been  made  by  Mrs. 
"Wilson  in  her  lifetime  of  large  amounts  to 


all  of  the  children,  except  to  Mrs.  Cabell. 
Mrs.  Puryear  had  received  her  full  share  of 
the  estate ;  and  the  other  children  had  re- 
ceived— some  over  $12,000,  others  over 
$13,000,  while  Mrs.  Cabell  had  received 
only  $3,458.  Now  the  testamentary  scheme 
of  Mr.  Wilson  was,  that  his  whole  estate 
should  be  equally  distributed  among  the 
legatees  at  the  death  of  Mrs.  Wilson.  That 
was  the  time  fixed  as  the  period  of  distri- 
bution, and  at  that  time  they  were  to  ac- 
count for  the  advancements  which  had  been 
made  prior  to  the  death  of  Mrs.  Wilson  to 
each  of  the  legatees  respectively.  If  on 
that  day  the  distribution  could  have  been 
made,  the  mode  of  distribution  would  have 
been  that  adopted  by  the  circuit  court — that 
is,  making  each  party  equal  by  reducing 
the  excess  and  making  up  the  deficiency 
between  the  legatees  without  interest.  But 
the  distribution  was  not  made  until  more 
than  six  years  after  Mrs.  Wilson's  death, 
and  for  that  period  six  or  seven  of  the  leg- 
atees held  in  their  hands  large  amounts 

908  in  excess  of  what  *they  were  entitled 
to  upon  an  equal  distribution.     This 

plainly  was  not  their  property,  but  belonged 
to  the  estate,  and  having  enjoyed  the  use 
of  it  they  ought  to  be  charged  with  interest. 
The  principle  upon  which  the  general  rule 
stated  by  Judge  Staples  in  Puryear  v.  Ca- 
bells  (supra)  rests  is  this,  that  the  party 
advanced  is  not  to  be  charged  with  interest, 
because  the  advancement  in  his  hands  is 
no  part  of  the  estate ;  it  belongs  to  him, 
and  he  cannot  be  charged  interest  on  his 
own,  unless  there  be  something  in  the  will 
subjecting  it  to  such  a  charge. 

In  the  case  before  us,  the  excess  held  by 
the  several  legatees  over  and  above  the 
amount  they  were  entitled  to  on  the  date 
fixed  by  the  testator  as  the  period  of  dis- 
tribution was  the  property  of  the  estate,  in 
which  all  the  distributees  were  equally  in- 
terested, and  upon  this  excess  in  their 
hands  they  must  be  charged  with  interest 
from  the  Sth  February  1868,  the  date  of 
Mrs.  Wilson* s  death,  to  the  15th  October 
1874,  the  date  on  which  the  fund  was  in  a 
condition  to  be  distributed,  as  shown  by 
the  alternate  statement  made  by  the  com- 
missioner. 

The  court  is  therefore  of  opinion  that  the 
said  decree  of  the  said  circuit  court  be  re- 
versed with  costs,  and  the  cause  remanded 
to  said  circuit  court  for  further  proceedings 
to  be  had  therein  in  accordance  with  the 
principles  herein  announced. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decree  of  the  said  circuit  court  is 
erroneous,  so  far  as  it  omits  to  charge  with 
interest  those  legatees  whose  advancements, 
made  prior  to  the  death  of  Mrs.  Wil- 

909  son,  were  in  *excess  of  the  amounts 
they  were  respectively  entitled  to  upon 

an  equal  distribution  of  the  whole  estate  of 
the  testator,  if  it  could  have  been  made  on 
that  day ;  this  court  being  of  opinion  that 
the  period  of  distribution  fixed  by  the  tes- 
tator was  the  date  of  the  death  of  Mrs.  Wil- 
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son ;  and  that  all  the  legatees  who  on  that 
day  held  an  ei(cess  of  the  amounts  advanced 
to  them  over  what  was  an  equal  share  of 
the  advancements  made  prior  to  the  death 
of  Mrs.  Wilson,  should  be  charged  with  in- 
terest on  such  excess  from  the  period  of 
Mrs.  Wilson's  death,  to  wit:  the  5th  of 
February  1868,  to  the  15th  October  1874,  the 
preiod  when  the  fund  arising  from  the  sale 
of  the  real  estate  may  be  considered  as  in 
the  hands  of  the  court  for  distribution,  and 
that  interest  be  allowed  on  the  deficiency 
of  advancements  to  Mrs.  Cabell,  according 
to  the  principles  of  the  alternate  statement 
made  by  commissioner. 

It  is  therefore  decreed  and  ordered  that  for 
this  error  the  said  decree  of  said  circuit 
court  be  reversed  and  annulled,  but  be 
affirmed  in  all  other  respects,  and  that  the 
appellants  recover  against  the  appellees 
their  costs  expended  in  the  prosecution  of 
their  appeals  here.  And  the  cause  is  re- 
manded to  said  circuit  court,  to  be  further 
proceeded  in  in  accordance  with  the  princi- 
ples herein  declared. 

Decree  reversed. 


910 


*Jeter  v.  Board  &  als. 

November  Term,  1876,  Richmond. 


Commissioner's  Report— Objections  to.— Upon  the  peti- 
tion of  B  and  others  for  the  establishment  of  a 
road,  the  connty  court,  in  February  1871,  made  an 
order  that  M,  road  commissioner,  do  view  the  route 
proposed  for  the  road  and  report,  &c.  In  July,  T, 
the  road  commissioner  of  the  township  in  which 
the  road  would  lie,  made  a  report,  statins,  that  as 
to  a  part  of  the  road  there  was  no  objection,  and 
only  J  claimed  damages.  There  was  an  order  of 
court  establlshin^r  that  part  of  the  road  not  objected 
to,  and  a  summons  to  J,  who  appeared  and  asked 
for  a  writ  of  ad  <ruod  damnwrn;  which  was  ordered 
and  executed  and  returned.  The  case  was  then 
continued  on  motion  of  J.  At  a  subsequent  term  J 
moved  the  court  to  quash  the  return  ot  the  com- 
missioner, which  was  done ;  and  then,  at  the  same 
term,  B  and  the  other  petitioners  applied  ag-ain  for 
the  road,  and  there  was  an  order  for  a  view,  &c. 
And  B,  &c.,  appealed  from  the  order  quashing  the 
report— Held: 

I.  Seme.- M  havinff  been  the  commissioner  when 
the  order  directing-  the  report  was  made,  and  he 
havlnfir  been  succeeded  in  that  office  by  T,  the 
name  of  M  in  the  order  was  surplusage,  and  it 
was  proper  for  T  to  make  the  report. 

a.  Seme— Same— Waiver  of  Objections.— But  if  the 

objection  would  ever  have  been  a  rood  one,  it  was 
not  made  at  the  proper  time,  and  was  walked  by 
J's  applying  for  a  writ  of  ad  quod  damnum,  movinsr 
for  a  continuance  of  the  case,  and  contesting^  it 
on  other  srrounds. 

3.  Same— Same— Same.— The  provisions  of  the  stat- 
ute in  relation  to  yards,  gardens,  &c.,  and  as  to  a 
map  or  diagram  of  the  route,  are  merely  direc- 
tory, and  if  any  of  them  are  not  complied  with, 
objection  to  the  report  on  that  ground  must  be 
made  in  due  time,  or  it  will  be  considered  as 
waived.  In  this  case  it  was  not  made  in  due 
time,  and  was,  in  effect,  waived. 


4.  Appeals  — Prom    interlociitor>   Order— Rwlt.*- 

There  may  be  an  appeal  as  of  richt  froa  a 
interlocutory  order  of  a  county  court  is  a  cm- 
troversy    conceminir  the    establishment  (tf  a 
road. 

Oil  *5.  Judgments- Finality. —  The  jadgaat^ 
the  county  court  was  flnaL  As  lo  nucb  tkr 
larger  part  of  the  road,  it  had  been  estabta^eri 
by  a  previous  order  of  the  coan,  and  the  artcr 
quashing-  the  report  put  an  end  to  the  cvue  ii 
that  court.  The  order  for  another  view  of  i^ 
route  was  a  new  proceeding*. 

The  case  is  fully  stated  in  the  opinion  of 
the  court. 

J.  F.  Johnston,  for  the  appellant. 

Griffin,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  tbe 

court. 

This  is  a  writ  of  error  and  supersedeas  to 
a  judgment  of  the  circuit  court  of  Bedfart 
county,  reversing"  a  judgment  of  the  ooonty 
court  of  said  county  in  a  controversj  oos- 
cerning  a  roadway.  The  following  is  \ 
statement  of  the  case : 

On  the  28th  day  of  February  1871,  JaxBM 
G.  Board  and  fourteen  others  filed  their  pe- 
tition in  said  county  court  for  the  estab- 
lishment  of  a  public  road  in  said  coontj 
(which  petition  is  copied  in  the  record): 
and  on  the  same  day,  on  their  motion,  it 
was  ordered  ''that  Michael  T.  Mattoz,  nad 
commissioner,  do  view  the  route  proposed 
for  said  road,  and  make  report  thereof  to 
court,  together  with  all  matters  required  bj 
law." 

On  the  25th  day  of  July  1871,  Thomas  J. 
Thomasson,  the  road  commissioner  in  tte 
township  of  Chamblissburg,  in  which  the 
proposed  road  was  to  run,  he  having  quali- 
fied as  such  since  the  said  order  of  FelHian 
term  was  entered,  made  a  report  in  porss- 
ance  of  the  said  order  (which  report  it 
also  copied  in  the  record).  After  settisf 
out  therein  the  route  of  the  proposed  rosd. 
and  recommending  that  it  l>e  established 
accordingly,     the       commissioner 


*Appeal«— Prom  Interloctttory  Order    ftwaM  — A»  g 

whether  or  not  an  appeal  lies  from  an  intcrlocBi^c? 
order  there  is  some  conflict  in  the  Vixvlnia  actkarv 
ties.  In  Trevilian  v.  L.  R.  R.  Co.,  S  Gratt.  SI  u£  a 
Hancock  v.  R.  &  P.  R.  R.  Co.,  3  Gratt.  SSK.  an  apiM^ 
was  held  not  to  lie  from  an  interlocutory  order.  Ar 
principal  case  distinfirulshes  from  these,  aad  !■  i 
dictum  the  court  says  that  an  appeal  will  lie  froa* 
interlocutory  order.  But  asrain  in  the  foUovlar 
cases,  citinir  the  principal  case,  the  old  role  w 
adhered  to,  and  an  appeal  held  not  to  Ue  froB  a 
Interlocutory  decree:  Tucker  v.  Sandridre,  fiVx 
684;  Ludlow  v.  aty  of  Norfolk,  87  Va.  828, 12  S.  E.  B9 
612;  Postal  Tel.  C.  Co.  v.  N.  A  W.  R.  R.  C3a,  ST  Va  «• 
12  S.  E.  Rep.  618.  In  West  Vir^nia.  this  latter  te^ 
trine  is  followed,  and  the  principal  case  dted  ^ 
distlnfiruished  in  Wheeling  B.  &  T.  Ry.  Ca  v.  Whcdtstf 
S.  &I.  Co.,  41  W.  Va.  752.  24  S.  E.  Rep.  5«S.  and  is  Ttis 
V.  West  Grafton,  88  W.  Va.  516,  11  S.  £.  Rep.  a  See 
further,  4  Min.  Inst  <2d  Ed.)  245,  «0:  Bartoo'sCVFr 
(2d  Ed.)  827. 
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912  the  following  statement:  ***Clement 
L/.  Dickerson,  Green  B.  Meador,  John 
A.  Watson,  David  S.  Rininger  and  J.  G. 
Board  claim  no  damages.  A.  M.  Jeter  does 
claim  damages.  And  William  A.  Wingiield, 
one  of  the  parties  owning  the  Kasey  tract, 
being  unable  to  attend,  sent  a  note  direct- 
ing me  to  place  the  road  on  the  best  loca- 
tion, from  which  I  infer  that  there  is  no 
claim  for  damages  on  their  part ;  and  there 
is  none  as  to  the  mill  tract  belonging  to 
Meador,  Wingfield  and  Kasey.  The  road  is 
nearly  two-and-a-half  miles  long,  and  runs 
through  the  lands  of  Mr.  Jeter,  a  little 
more  than  one -half  mile.  I  think  fifty  dol- 
lars would  be  a  sufficient  allowance  to  him 
for  damages.*'  The  commissioner  then 
proceeds  to  assign  his  reasons  for  thinking 
that  **the  road  is  a  great  public  necessity .* ' 
And  he  concludes  his  report  by  saying,  that 
•'at  the  request  of  the  landholders  on  the 
route  it  is  recommended  that  the  route  from 
the  mill  to  the  Carter's  island  road  be  im- 
mediately located,  as  there  is  no  objection 
on  that  part,  and  it  could  thus  be  opened 
i»vith  the  labor  due  on  roads. ' ' 

On  the  same  day  on  which  the  report  was 
made,  it  was  * 'ordered  that  the  road  be  es- 
tablished according  to  said  report,  from 
the  mill  of  Meador,  Wingfield  and  Kasey,  to 
the  Carter's  island  road,  and  that  a  sum- 
mons be  awarded  against  A.  M.  Jeter,  pro- 
prietor of  the  residue  of  the  land  through 
-which  said  road  is  proposed." 

On  the  28th  day  of  November  1871,  the 
summons  theretofore  awarded  against  A. 
M.  Jeter  having  been  returned,  on  his 
motion  it  was  ordered  that  a  writ  of  ad 
quod  damnum  be  awarded  him  in  this  case, 
to  be  executed  by  the  sheriff  of  this  county 
on  the  16th  day  of  December  next." 

The  writ  was  accordingly  issued 
813  and  executed;  and  *on  the  18th  day  of 
December  1871  the  sheriff  returned  the 
-writ  with  the  inquisition  thereto  annexed, 
from  which  it  appears  to  have  been  found 
that  the  road  **will  be  of  the  damage  of 
ninety-six  dollars  and  twenty-five  cents  to 
the  said  A.  M.  Jeter." 

The  next  order  in  the  case  was  made  on 
the  26th  day  of  November  1872,  when  on 
the  motion  of  the  defendant,  A.  M.  Jeter, 
the  case  was  continued  until  the  next  term 
of  the  court,  but  at  his  costs. 

On  the  24th  day  of  December  1872,  for 
reasons  appearing  to  the  court,  it  was 
ordered  that  the  case  be  continued  until  the 
next  term. 

On  the  28th  day  of  January  1873,  an  order 
-was  made  in  the  case  in  these  words :  *^This 
day  came  again  the  parties  by  their  attor- 
neys, and  the  said  defendant  moved  the 
court  to  quash  the  report  of  the  road  com- 
missioner made  on  this  petition,  because 
he  says  the  same  does  not  report  upon  the 
matters  and  things  requited  by  law.  On 
consideration  of  which  motion  the  court 
doth  quash  the  said  report,  and  it  is  con- 
sidered by  the  court  that  the  defendant 
recover  against  the  petitioners  his  costs  by 
him  about  his  defence   in   this  behalf  ex- 


pended since  the  report  of  commissioner 
was  returned.  And  on  motion  of  said  peti- 
tioners, it  is  ordered  that  the  commissioner 
of  roads  in  the  township  of  Chamblissburg, 
in  this  county,  do  make  another  view  of 
the  route  for  road  proposed  by  said  peti- 
tioners, and  report  to  court  the  conveniences 
that  will  result  as  well  to  individuals  as  to 
the  public,  in  case  said  road  is  established 
as  proposed,  and  especially  whether  any 
yard,  garden,  orchard,  or  any  part  thereof 
will  in  such  case  have  to  be  taken.  * 

'  During  the  same  term,  and  on  the  7th  day 
of  February  1873,  the  petitioners  moved  the 
court  to   set    aside   its  said  judgment 

014  against  them  and  grant  them  a  *new 
hearing;    which     motion     the    court 

overruled.  And  on  the  motion  of  the  peti- 
tioners, they  were  allowed  an  appeal  from 
the  said  judgment  upon  their  giving  bond 
as  required  by  law  in  the  penalty  of  $100, 
with  good  security,  conditioned  according 
to  law. 

On  the  6th  day  of  May  1873,  the  appeal 
came  on  to  be  heard  in  the  circuit  court  of 
said  county,  when  the  said  court  was  **of 
opinion  that  the  appellees  after  having  ap- 
peared to  the  said  motion,  and  moved  for 
and  obtained  a  writ  of  ad  quod  damnum, 
and  after  having  obtained  a  continuance 
of  the  cause  upon  the  return  of  the  inquisi- 
tion, had  no  right  to  make  a  motibn  to 
quash  for  any  defect  in  the  report  or  pro- 
ceedings before  that  time ;  but  by  his  ap- 
pearance to  make  defence,  and  asking  for  a 
writ  of  ad  quod  damnum,  and  again  appear- 
ing and  asking  for  a  continuance  after  the 
inquisition  was  returned,  he  waived  his 
right  of  objection  to  the  report  of  the  view 
of  the  road,  or  to  the  proceedings  had  on  the 
case  for  any  defect  therein  up  to  that  time ; 
and  moreover,  if  it  had  been  proper  to 
quash  at  all  in  that  state  of  the  proceedings, 
the  report  ought  not  to  have  been  quashed 
as  to  that  part  of  the  road  which  had  already 
been  established  by  the  consent  of  the  land- 
holders, through  whose  lands  it  passed,  and 
therefore  the  county  court  erred  in  quashing 
the  said  report."  And  therefore  it  was 
considered  by  the  court  that  the  said  judg- 
ment of  the  county  court  be  reversed  and 
annulled,  and  that  the  appellants  recover 
against  the  appellee  their  costs  by  them 
about  their  said  appeal  in  that  behalf  ex- 
pended. And  the  circuit  court  proceeding 
to  render  such  judgment  as  the  county  court 
ought  to  have  given,  it  was  considered  by 
the  court  that  the  said  motion  to  quash  the 
said  report  be  overruled ;  and  by  consent  of 
the  parties,  and  for  reasons  appearing 
to  the  court,  it  was  **ordered  that  the 

015  *said  cause  be    remanded   to  the  said 
county  court   for   further  proceedings 

to  be  had  therein  in  the  case  on  the  said 
inquisition ;  but  this  consent  to  remand  the 
case  to  the  county  court  is  without  preju- 
dice to  the  right  of  either  party  to  appeal 
from  this  decision  if  so  advised." 

To  the  said  judgment  of  the  said  circuit 
court  the  said  A.  M.  Jeter  applied  to  a 
judge  of  this  court  for  a  writ  of  error 
and   supersedeas,   which    were    accordingly. 
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awarded.     And  that  is  the  case  which  this 
court  has  now  to  dispose  of. 

Three  errors  are  assigned  in  the  petition, 
which  the  court  will  consider  in  their  order 
of  assignment. 

1.  The  first  assignment  of  error  is,  that 
**on  the  motion  of  the  petitioners  for  the 
road,  Michael  T.  Mattox,  road  commis- 
sioner, was  ordered  to  view  the  route  pro- 
posed and  report  to  court.  No  other  person 
was  directed  or  had  any  authority  from  the 
court  to  make  such  view  or  report.  Upon 
this  order  Thomas  J.  Thomasson  undertook 
to  act,  and  made  the  report  in  this  case,  so 
that  there  was  really  no  report  upon  which 
the  county  court  could  base  any  proceed- 
ings.** 

The  court  is  of  opinion  that  the  judgment 
of  the  circuit  court  is  not  erroneous  in  that 
respect.  It  seems  that  Mattox  was  road 
commissioner  in  Chamblissburg  township, 
where  the  route  of  the  proposed  road  is  sit- 
uate, on  the  28th  of  February  1871,  when 
the  order  was  made  for  the  view  of  the 
rou^e;  and  therefore  he  was  directed  to 
make  the  view  and  report.  But  he  did  not 
make  them  during  his  term  of  office,  after 
the  expiration  of  which,  Thomas  J.  Thom- 
asson, who  was  elected  and  qualified  as  his 
successor,  made  the  said  view  and  report, 
which  it  was  proper  for  him  to  do  under 
the  order  which  had  already  been  made; 
•  and  there  was  no  necessity  for  a  new 
016  order,  or  an  amendment  *of  the  order, 
substituting  his  name  for  that  of 
Mattox.  The  name  of  Mattox  was  inserted 
in  the  order,  because  he  happened  to  be 
road  commissioner  in  the  township  when 
thk  6rder  was  made.  Had  his  name  not 
been  mentioned,  but  the  order  had  directed 
the  road  commissioner  of  the  township  to 
make  the  view  and  report,  the  meaning  of 
the  order  would  have  been  precisely  the 
same — Mattox  being  then  the  road  commis- 
sioner for  that  township.  If  the  order  had 
beetl,  in  that  form,  it  would  not  have  been 
contended  that  it  could  only  be  executed  by 
the  road  commissioner  who  happened  to  be 
in  office  at  the  date  of  the  order,  and  not 
by  one  who  came  into  office  a  month  or  two 
thereafter.  The  name  of  Mattox  in  the 
order  was  mere  surplusage.  He  was  named 
theifein,  not  because  of  his  peculiar  fitness 
to  perform  the  duty  therein  mentioned,  but 
because  he  was  road  commissioner  of  the 
township.  When  he  ceased  to  be  such  com- 
missioner, he  ceased  to  have  power  to  per- 
form, the  duty ;  and  .  when  Thomasson 
becaine  his  successor,  it  became  proper  for 
him  to  perform  the  duty  as  he  did.  But  if 
the  objection  would  ever  have  been  a  good 
one,  it  was  not  made  at  the  proper  time, 
and  was  waived  by  the  appellant  by  apply- 
ing for  a  writ  of  ad  quod  damnum,  moving 
for  a  continuance  of  the  case,  and  contest- 
ing it  on  other  grounds. 

The  cases  cited  by  the  counsel  for  the 
appellees  fully  sustain  this  view,  viz. :  Car- 
penter A  als.  V.  Sims,  3  I/eigh  675;  Lrcwis 
V.  Washington,  5  Gratt.  265;  and  Mitchell 
V.  Thorntons  &  als.,  21  Gratt.  164. 

2.  The  second  assignment  of  error  is,  that 


*4f  the  said  Thomasson  had  the  anthoritf. 
the  report  made  by  him  is  fatally  defectzvc 
and  ought  to  have  been  quashed.  The  act 
makes  it  the  duty  of  the  cominiscioaer  e 
report  especially  whether  any  yuA 
017  garden,  ^orchard,  or  any  part  thmf 
will  be  taken  if  the  road  is  established 
The  report  is  wholly  silent  as  to  this,  a^ 
is  therefore  fatally  defective.  The  act  far- 
ther provides  that  a  map  or  diagram  of  thr 
route  shall  be  returned  with  the  report.  5d 
map  or  diagram  was  returned  with  tiK 
report  made  in  this  case.  This  is  another 
defect.  The  county  court  therefore  coold 
not  have  done  otherwise  than  qnash  the 
report ;  and  the  circuit  court  erred  is  r- 
versing  that  judgment." 

The  provisions  of  the  law  in  regard  so 
the  matters  referred  to  in  that  assigmaeat 
of  error  are  directory  merely,  and  if  any  of 
them  be  not  complied  with,  objectios  t9 
the  report  on  that  ground  must  be  made  is 
due  time,  or  it  will  be  considered  as  haviap 
been  waived.  Id.  In  this  case  it  was  sot 
made  in  due  time,  and  was  in  efiFect  waived. 
The  report  was  returned  on  the  25th  of  Jalr 
1871,  whereupon  the  appellant  was  ordered 
to  be  summoned  to  appear  on  the  fint  dij 
of  the  next  term  of  the  county  court  to  ihcv 
cause,  if  any  he  could,  why  the  said  roid 
should  not  be  opened  as  proposed.  He  ms 
accordingly  summoned,  and  appeared  ot 
the  28th  day  of  November  1871.  Bnt  he 
made  no  objection  to  the  report.  On  the 
contrary  a  writ  of  ad  quod  damnam  va«. 
on  his  motion,  awarded  him  in  the  cue, 
which  was  duly  executed  and  retvmed. 
And  the  controversy  seems  to  have  theaoe- 
forward  proceeded  solely  on  the  matter  of 
the  inquisition,  the  case  having*  been  tviee 
continued,  and  once  on  the  motion  of  fiie 
appellant,  until  the  28th  day  of  Jaaairr 
1873,  when  for  the  first  time  a  motion  vu 
made  by  the  appellant  to  quash  the  report 
because,  as  he  said,  it  did  not  report  apes 
the  matters  and  things  required  by  hv, 
and  the  report  was  according^lj  quashed. 
No  doubt  the  defects  in  the  report  aov 
complained  of  by  the  appellant  vese 
918  unimportant  to  him,  or  he  woald*hi«e 
made  the  objection  on  that  gronaA  is 
due  time.  No  part  of  his  yard,  garden  «r 
orchard  may  have  been  in  any  danger  of 
being  taken  if  the  proposed  road  shocdd  be 
established.  And  the  route  of  the  propowt 
road  may  have  been  well  defined  and  nndo^ 
stood  without  the  aid  of  a  map  or  diagiia- 
And  therefore  he  may  have  made  no  olijec- 
tion  on  that  ground,  but  moved  at  oaoe  for 
a  writ  of  ad  quod  damnum. 

3.  The  third  and  last  assignment  of  error 
is,  that  **the  order  of  the  county  court  from 
which  the  appeal  was  taken  was  intexlocB- 
tory  and  not  final.  The  appeal  was  there* 
fore  prematurely  taken,  and  ong-ht  to  hsxe 
been  dismissed  by  the  circuit  court.  See 
Trevilian  v.  dL/Ouisa  Railroad  Co.,  asd 
Hancock  v.  Richmond  &  Petersburg  Sail- 
road  Co. ,  3  Gratt. ,  pp.  312,  313 ;  and  Boha 
V.  Sheppard,  4  Munf.,  p.  403. " 

The  court  is  of  opinion  that  the  jodgaesi 
of  the  circuit  court  is  not  erroneons  oa  that 
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ground,  for  two  reasons :  1st,  because  there 
may  be  an  appeal  of  right  from  an  inter- 
locutory order  of  a  county  court  in  a  con- 
troversy concerning  a  roadway;  and  2dly, 
the  order  appealed  from  in  this  case  was  in 
fact  final  and  not  interlocutory  in  its  char- 
acter. 

1st.  There  may  be  an  appeal  of  right  from 
such  an  order.  Neither  in  the  first,  nor  in 
the  second  section  of  chapter  178  of  the 
Code,  page  1136,  is  it  required  that  the  order 
in  a  controversy  concerning  a.  roadway 
shall  be  * 'final,*'  in  order  that  a  person 
may  appeal  therefrom ;  but  in  each  section 
a  right  of  appeal  is  given  to  any  person 
who  thinks  himself  aggrieved  by  any  order 
in  such  a  controversy;  while  the  word 
"final*'  is  in  the  second  section  expressly 
applied  'Ho  any  civil  case!  wherein  there  is 
a  final  judgment,  decree  or  order,"  which 
words  could  not  have  been  intended  to  em- 
brace the  case  of  an  appeal  of  right 
010  in  a  controversy  concerning  *a  road- 
way, and  which  had  been  expressly 
and  separately  mentioned  and  provided  for 
in  the  previous  part  of  the  section. 

There  would  seem  to  be  no  room  for  doubt 
in  regard  to  the  correctness  of  this  construc- 
tion, unless  the  cases  referred  to  and  relied 
on  by  the  counsel  for  the  appellant  in  the 
petition  for  a  writ  of  error  and  supersedeas 
in  this  case  are  to  the  contrary.  The  court 
18  of  opinion  that  those  cases  are  not  to  the 
contrary.  Two  of  them  are — Trevilian  v. 
lyouisa  Railroad  Co. ,  3  Gratt.  312,  and  Han- 
cock V.  Richmond  &  Petersburg  Railroad 
Co.,  Id.  313.  The  reporter's  marginal 
abstract  of  the  decision  in  the  former 
case  would  seem  to  indicate  that  the 
decision  was  as  contended  for  by  the 
appellant.  That  abstract  is  in  these 
words:  **In  controversies  concerning  roads, 
no  appeal  or  supersedeas  lies  to  an  inter- 
locutory order  of  the  county  court."  But 
if  w^e  consider  that  case  in  connection  with 
the  latter,  which  immediately  follows  it  in 
the  report,  we  can  have  no  difficulty  in  see- 
ing"  that  they  do  not  apply  to  this  case.  In 
the  case  of  Hancock  v.  Richmond  &  Peters- 
burg Railroad  Co.,  Baldwin,  J.,  in  deliv- 
ering the  opinion  of  the  court  (which  he 
also  did  in  the  former  case)  said:  ''The 
court  is  of  opinion  that  the  law  authorizing 
appeals,  as  of  right  from  orders  of  the 
county  courts  in  controversies  concerning 
roads,  is  applicable  only  to  a  controversy 
concerning  the  establishment  of  a  road,  and 
not  to  a  collateral  controversy  concerning 
the  damages  occasioned  by  a  road  already 
established;  and  that  in  such  collateral 
controversy  the  order  of  the  county  court 
can  be  revised  by  the  circuit  court  only  by 
means  of  a  writ  of  supersedeas ;  and  that 
where  the  order  of  the  county  court  is  not 
final,  but  interlocutory  only,  it  cannot  be 
revised  by  the  circuit  court  in  any  mode  of 
proceeding. ' '  In  neither  of  those  cases 
020  was  the  controversy  *concerning  the 
establishment  of  a  road ;  but  in  each 
of  them  there  was  a  collateral  controversy 
concerning  the  damages  occasioned  by  a 
road  already   established.      And   therefore 


an  appeal  of  right  did  not  exist  in  either  of 
them.  The  only  mode  of  reversing  the 
judgment  in  either  case  was  by  a  superse- 
deas, and  that  remedy  did  not  exist  in  the 
then  state  of  the  case,  because  the  judgment 
was  not  final.  In  the  case  under  consider- 
ation, the  controversy  is  concerning  the 
establishment  of  a  road,  and  the  law  au- 
thorizing appeals  as  of  right  unquestion- 
ably applies  to  it.  The  only  other  case 
relied  on  is  that  of  Bohn  v.  Sheppard,  4 
Munf.  403.  In  that  case,  it  was  held  that 
an  appeal  from  an  order  of  court  granting 
administration  of  an  estate,  being  taken 
before  the  court  has  proceeded  to  direct 
bond  and  security  to  be  given,  or  to  pre- 
scribe the  amount  of  the  bond,  is  premature, 
and  ought  to  be  dismissed,  as  improvidently 
allowed.  The  only  question  was,  whether 
the  order  appealed  from  (considered  either 
as  interlocutory  or  final)  was  sufficiently 
perfected  for  an  appeal  at  the  time  it  was 
taken.     But, 

2dly,  the  order  appealed  from  in  this  case 
was,  in  effect,  final,  and  not  interlocutory 
in  its  character.  Certainly  it  was  final  as 
to  all  of  the  proposed  road,  except  that  part 
of  it  which  was  to  run  through  the  land  of 
the  appellant,  for  all  of  it  except  that  part, 
in  other  words,  about  four-fifths  of  '.  the 
whole  proposed  road  was  established  by  the 
order  of  the  county  court  made  on  the  25th 
day  of  July  1871.  And  though  the  contro- 
versy was  continued  thereafter  as  to  the 
residue  of  the  proposed  road,  it  was  ended 
in  the  said  court  by  a  final  order  made  in 
the  proceeding  at  January  term  1873,  from 
which  order  the  appeal  to  the  circuit  court 
was  taken.  To  be  sure,  an  order  for  another 
view  of  the  route  of  the  road  was  at 
921  the  same  time  made  on  *the  motion 
of  the  petitioners,  but  that  was  a  new 
proceeding,  and  did  not  affect  the  finality 
of  the  order  which  had  ended  the  former 
proceeding. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
circuit  court,  and  that  it  ought  to  be  af- 
firmed. 

Judgment  affirmed. 


022        *Simmon8  v.  Lyies  &  als. 

November  Term,  1B7^  Bichmond. 
I.  Vendor's  Lien— Oowei^Riff hts  of  Creditor**  Vendee.* 

—A  veodor  of  land,  who  has  retained  the  title, 
files  a  bill  asrainst  the  widow  and  infant  children 
of  the  vendee,  for  a  sale  of  the  land  to  satisfy  his 
debt.  The  widow  answers,  claiming  dower  In  the 
land  subject  to  the  vendor's  Hen.    Jadgment  cred- 

«Sults  In  Bquity  — Parties.— To  a  suit  Id  eqolty 
brought  by  a  creditor  to  satisfy  his  debt,  other 
creditors  of  the  defendant  may  be  admitted  as 
parties.  For  this  rule  the  prlDclpal  case  is  cited  in 
the  following-:  Piedmont*  etc.,  Ins.  Co.  v.  Maury.  75  Va. 
518:  Preston  v.  Aston,  85  Va.  114,  7  S.  £.  Rep.  844; 
Kam  V.  Rorer.  etc.,  Co.,  86  Va.  760,  11  S.  £.  Rep. 
481 :  Patterson  v.  Eakin,  87  Va.  68,  12  S.  E.  Rep.  144. 
See  further.  4  Min.  Inst  (2d  Ed.)  1248;  Barton*8  Ch. 
Pr.  (2d  Ed.)  187. 
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Itors  of  the  vendee  may  make  themselves  parties 
to  the  cause,  and  have  the  land,  subject  to  the 
vendor's  lien  and  the  widow's  dower,  applied  to 
the  payment  of  their  debts. 

II.  Same— Same— 3aiBe  —  ConniiMfloner  of  5«le.— In 
such  case  the  debt  of  the  vendor  is  ascertained, 
and  a  commissioner  is  appointed  to  sell  the  land. 
He  reports  that  a  friend  of  the  widow  and  children 
of  the  vendee  has  paid  to  the  vendor  his  debt,  and 
therefore  he  did  not  sell  the  land.  The  vendor 
then  ceases  to  be  interested  in  the  case,  audit 
becomes  the  suit  of  the  creditors  of  the  vendee. 

III.  Ssflie— Same  — Same  — Same.— In  such  a  case  a 
commissioner  is  directed  to  settle  the  account  of 
the  administrator  of  the  vendee,  to  take  an  account 
of  the  vendee's  debts  and  their  priorities,  and  also 
of  the  present  value  of  the  widow's  dower  in  the 
land;  and  before  the  commissioner  makes  report 
the  court  decrees  a  sale  of  the  land.    Hbld: 

I.  SaflM— Same— Same— Same— Sales— Priorities.*— It 
was  premature  to  decree  a  sale  of  land  before 
the  debts  of  the  vendee  and  their  priorities  were 
ascertained,  and  a  settlement  of  the  administra^ 
tion  account  was  made. 

a.  Same— Sams— 5ame-5ame— Same.— It  was  also 
error  to  decree  a  sale  of  the  land  until  the 
widow's  dower  was  assigned  to  her  in  kind,  or  it 
was  ^certained  that  it  could  not  be  so  assigned, 
and  a  moneyed  compensation  to  her  in  lieu  of 
her  dower  had  been  ascertained. 

IV.  Dower— AMflgnment  ol.t— A  widow  is  entitled,  as 
affainst  creditors  of  her  husband,  by  lien  created 
since  her  marriage,  to  have  her  dower  In  his  real 
estate  assigned  In  kind,  if  it  can  be  done,  without 
reirard  to  its  effect  upon  the  interest  of  his  cred- 
itors.   If  from  the  nature  of  the  property,  or  of 

^he  husband's  interest  in  it,  the  dower  can- 
023    not  be  assigned  in  kind,  the  *court  may  sell 
the  whole  property,  and  make  to  her  a  mon- 
eyed compensation. 

V.  Appeal— Partlet.t— In  this  case  the  vendor  having 
acquiesced  in  the  decree  for  the  payment  of  the 
amount  ascertained  to  be  due  to  him,  and  received 
the  money;  upon  appeal  by  the  widow  and  chil- 
dren of  the  vendee  from  a  subsequent  decree  for 
the  sale  of  the  land  for  the  payment  of  creditors, 
the  appeal  does  not  bring-  up  the  first  decree,  so  as 
to  entitle  him  as  an  appellee  to  have  that  first 
decree  reviewed  and  reversed  for  error  aflrainst 
him. 

In  July  1868  James  Jamieson  filed  his  bill 
in  the  circuit  court  of  Danville,  alleging  in 
substance  that,  in  1862,  he  had  sold  a  lot  of 
land,  improved  by  valuable  houses  upon  it, 
and  situate  in  the  said  town  of  Danville,  at 
public  auction,  for  one-half  cash,  and  the 
balance   by   bonds    at   one  and   two  years, 

« Judicial  3ales— Premature.— See,  on  this  subject 
Kendrick  v.  Whitney,  28  Gratt.  646,  and  note:  Schultz 
V.  Hansbrougrh,  88  Gratt.  667,  and  noU:  New  v.  Bass, 
9i  Va.  387.  23  S.  E.  Rep.  747,  citlufir  principal  case. 

tAsslirnment  of  Dower.— For  the  rules  firovemluff 
the  mode  of  asslflmiufir  to  a  widow  her  dower,  see 
citation  of  principal  case  in  Parrlsh  v.  Parrish,  88 
Va,  531.  14  S.  E.  Rep.  325:  Reinhardt  v.  Reinhardt. 
21  W.  Va.  81:  Hoback  v.  Miller,  44  W.  Va.  637,  29  S. 
E.  Rep.  1014.    See  also,  2  Mln.  Inst  (4th  Ed.)  150  et  seq. 

tAppeals-Partles.— The  ruliufir  set  out  in  the  fifth 
headnote  is  followed  in  Burkholder  v.  Ludlam,  30 
Gratt  265,  and  note,  citiufir  principal  case. 


retaining-  the  title  as  security  for  the  paj- 
ment  of  the  purchase  money ;  that  WtUiaa 
T.  Simmons  became  the  purchaser,  and 
paid  the  half  cash,  and  g^ve  his  bonds  st 
one  and  two  years  for  the  residue  of  &^ 
purchase  money,  each  lx>iid  being  far 
$2,062.50,  with  J.  M.  Walker  and  H.  W. 
Cole  as  his  sureties;  that  Simmoos  was 
dead,  and  his  estate  insolvent;  that  said 
Walker  was  his  administrator;  that  tfar 
said  bonds  were  due,  and  had  not  been  paid, 
except  a  small  sum  of  $  ;  that  Mary  A. 

Simmons  was  his  widow,  and  she  and  her 
infant  children  were  in  possession  of  tte 
said  lot  of  land  and  houses.  And  nakiBs 
the  said  Walker,  as  administrator  and  also 
as  surety,  the  said  widow  and  in£ant  chil- 
dren, and  the  other  surety,  Cole,  parties 
defendant  to  the  bill,  prayed  that  nnlem 
the  whole  balance  of  purchase  money,  ac- 
cording to  the  face  of  the  two  bonds,  witk 
interest,  were  fully  paid  off  before  a  day  to 
be  g-iven  by  the  court,  the  said  lot  of  laad 
and  houses  mig-ht  be  sold,  and  the  proceedi 
subjected  to  the  payment  of  the  said  bood^ 

and  for  general  relief,  &c. 
024  *The  cause  was  proceeded  in  agaiast 
the  said  Walker  as  administrator, 
&c. ,  as  an  absent  defendant  by  publicatios, 
and  the  bill  taken  for  confessed  as  to  him 
and  the  other  surety.  Cole.  The  widow  an- 
swered the  bill  sometime  prior  to  the  13th 
March  1869,  and  admitted  the  allegatioss 
of  the  bill  to  be  g^enerally  true,  but  said  that 
one  hundred  dollars  had  been  paid  on  said 
bonds;  and  she  insisted  that  the  pnrchaae 
money  of  the  house  was,  by  the  terms  of 
the  contract  of  sale,  payable  in  confederate 
money,  and  ought  to  be  scaled  accordinglj. 
She  also  claimed  her  dower  in  the  land  to 
be  assigned  to  her  before  any  sale  of  tbe 
property,  and  to  be  allowed  the  ralneaf 
permanent  improvements  put  upon  the  land, 
and  submitted  her  rig-hts  to  the  protectios 
of  the  court.  Richard  W.  Lyles  was  ber 
counsel,  and  signed  this  answer  as  sadi 
counsel,  and  he  was  also  appointed  guardias 
ad  litem  for  the  infant  defendants,  and  fikd 
their  answer  to  the  bill. 

The  only  real  question  in  controversT  is 
this  suit  was,  whether  the  purchase  moafT 
was  liable  to  be  considered  and  scaled  as 
confederate  money.  Accordingly  at  tbe 
March  term,  1869,  the  court  ordered  an  ac- 
count to  be  taken  of  the  real  amoont  of 
purchase  money  remaining  due  to  the  con- 
plainant,  with  any  special  statements  re- 
quired by  any  of  the  parties,  Ac- 
No  report  having'  been  made  in  obediesoe 
to  this  order,  at  the  March  term  1870  tbe 
said  Richard  W.  Lryles  filed  his  petition  ii 
the  cause,  alleg-ing  that  he  was  a  creditor 
of  the  said  William  T.  Simmons,  deceased, 
by  two  judgments,  and  by  virtue  of  his 
judgments  had  a  lien  on  the  land,  the  sab- 
ject  of  the  suit;  and  admitting^  that  his 
judgment  lien  was  subordinate  to  the  Tcnd- 
or's  lien  of  the  complainant,  Jamiesca, 
and  to  the  widow's  dower,  he  claimed  that 
the  surplus,  after  satisfying*  the  vend- 
or's lien  and  the  widow's  dover. 
026    *was    liable    to    the    payment  of  his 
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udg^ents;  that  another  suit  was  pend- 
ag^  in  the  same  court  between  the  said 
^yies  and  one  Cheek,  Tredway  and  other 
efendants,  in  which  said  L/yles  was  seek- 
ng-  to  subject  other  lands  of  the  said  Sim- 
:ions  to  the  payment  of  his  said  judgments, 
nd  that  the  two  suits  ought  to  be  heard 
ogether;  and  praying  to  be  admitted  a 
tarty  to  the  suit  of  Jamieson  in  respect  of 
lis  interest. 

Upon  the  hearing  of  this  petition,  the 
ourt,  March  term  1870,  admitted  the  said 
^yles  as  a  defendant  in  this  suit,  and  dis- 
»laced  him  ,as  guardian  ad  litem  for  the 
afants  aforesaid,  and  appointed  J.  T.  Elam 
:uardian  ad  litem  in  his  stead;  and  said 
^yles  having  filed  his  answer  in  this  suit, 
n  which  he  repeated  in  substance  only  the 
negations  of  his  petition  aforesaid,  the 
ourt,  upon  the  hearing  of  the  answer, 
•Tdered  that  in  addition  to  the  matters  re- 
nired  to  be  reported  by  the  previous  order, 
he  commissioner  should  also  ascertain 
.nd  report  in  what  kind  of  money  the  pur- 
hase  money  was  payable,  and  what  lands 
belonging  to  said  W.  T.  Simmons,  the 
udgments  of  said  Lyles  constitute  a  lien 
>n,  if  any,  and  in  what  order ;  and  what 
vas  the  actual  value  of  the  property  at  the 
ime  of  the  sale  thereof  by  Jamieson  to 
Ummons;  and  what  is  the  present  value 
hereof.  No  order  was  ever  made  for  hear- 
ng  this  suit  with  the  other  suit,  and  they 
rare  not  tried  together. 

At  the  August  term,  1870,  the  cause  was 
leard  upon  the  report  of  the  commissioner 
tlackwell  and  exceptions  thereto,  made  in 
bedience  to  the  orders  of  March  1869  and 
Aarch  1870,  and,  without  deciding  any 
•ther  question  in  the  cause,  the  court  or- 
lered  further  accounts  to  be  taken,  viz :  of 
11  the  transactions  of  Walker  as  adminis- 
rator  of  Simmons ;  and  of  all  the  indebted- 
ness of  said  Simmons  at  the  time  of  his 
death,  classifying  said  debts  according 
126  to  their  respective  priorities,  *and 
showing  whether  said  debts  were  in- 
lividual  debts,  or  debts  due  by  him  as  a 
partner  with  others,  with  any  other  matter 
equired  by  any  of  the  parties  to  be  specially 
tated. 

At  the  March  term  1871,  the  court  (with- 
►ut  waiting  for  the  report  ordered  at  the 
August  term  1870)  heard  the  cause  upon  the 
ibove  mentioned  report  of  commissioner 
Jlackwell  (filed  July  22,  1870),  and  overruled 
jhe  exceptions  taken  thereto,  and  decided 
:hat  the  purchase  money  was  payable  in 
confederate  money,  and  that  the  bonds 
mght  to  be  scaled  down  to  the  sum  of 
>106.08,  with  interest  from  the  29th  of  July 
1870;  and  decreed  that  unless  the  heirs  of 
laid  Simmons,  or  some  one  for  them,  paid 
:hat  sum  of  $106.08,  and  interest,  within 
lixty  days,  the  property  should  be  sold  at 
Luction  by  R.  W.  Peatross,  who  was  ap- 
[>ointed  a  special  commissioner  for  that 
[mrpose.  And  the  court  further  ordered 
that  commissioner  Moseley  should  take  an 
iccount  of  the  present  value  of  the  dower 
interest  of  Mary  A.  Simmons,  after  the 
payment  of  the   said   sum   due   to  the  com- 


plainant, Jamieson,  and  report  at  the  next 
term.  And  the  court  further  decreed  that 
the  defendant,  Lyles,  was  entitled  to  have 
payment  of  his  debt  out  of  any  surplus  that 
may  remain  after  the  payment  of  the  vend- 
or's lien  and  the  dower  to  said  widow. 

On  the  15th  day  of  September  1871,  spe- 
cial commissioner  Peatross  made  and  re- 
turned his  report,  showing  that  Sydney  M. 
Simmons,  on  behalf  of  the  heirs  of  W.  T. 
Simmons,  deceased,  had  paid  the  debt  de- 
creed to  be  paid  to  the  complainant,  Jamie- 
son, and  that  therefore  he  had  not  sold  the 
groperty  as  required  to  do  by  the  decree  of 
larch  term  1871. 

At  a  special  term  of  the  court  held 

927  on   the   18th  day  of  *November  1871, 
the   cause   was   further  heard  ^^upon 

the  papers  formerly  read,"  not  including 
the  said  report  of  special  commissioner 
Peatross  made  and  returned  September  15th, 
1871,  and  the  court  expressing  ''the  opinion 
that  it  will  be  necessary  to  sell  the  property 
in  the  bill  and  proceedings  mentioned,  to 
pay  the  debts  of  the  estate  of  W.  T.  Sim- 
mons," ordered  and  decreed  that  R.  W. 
Peatross,  who  was  again  appointed  a  spe- 
cial commissioner  for  the  purpose,  should 
advertise  for  four  weeks  and  sell  the  prop- 
erty on  the  premises  (requiring  cash  enough 
to  pay  the  costs  of  suit  and  the  expenses  of 
sale,  and  for  the  residue  taking  bonds  pay- 
able in  one,  two  and  three  years).  And 
the  court  again  ordered  that  one  of  the 
commissioners  of  the  court  should  take  an 
account  of  the  indebtedness  of  the  estate 
of  Wm.  T.  Simmons,  deceased,  stating  the 
debts  in  the  order  of  their  priority,  Ac. 
And  thereupon  Mrs.  Simmons,  and  the  two 
infant  children  by  their  guardian  ad  litem, 
J.  T.  Elam,  applied  to  this  court  for  an 
appeal  from  the  decree  of  the  18th  of  No- 
vember 1871 ;  which  was  allowed. 

Jones  &  Bouldin,  Robertson  &  Green,  for 
the  appellants. 

Ould  &  Carrington  and  E.  Barksdale,    for 
the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  no  error  was 
committed  by  the  circuit  court  in  permitting 
the  appellee,  Lyles,  to  file  his  petition  and 
make  himself  a  party  to  the  cause.  Al- 
though the  bill  of  Jamieson  was  merely  to 
enforce  the  vendor's  lien,  and  although 

928  it  did  not  profess  to  be  *filed  on  be- 
half of  the  other  creditors  of  Sim- 
mons, still  it  was  competent  for  the 
creditors,  or  any  of  them,  to  make  them- 
selves parties  to  the  suit,  and  claim  the 
balance  of  the  fund  remaining  after  the 
satisfaction  of  the  vendor's  lien  for 
the  purchase  money.  Such  a  course  of 
proceeding  is  proper  and  beneficial  when- 
ever the  object  of  the  suit  is  a  sale  of  the 
decedent's  real  estate  for  the  payment  of 
his  debts.  All  the  parties  interested  in  the 
property,  or  asserting  liens  thereon,  being 
before  the  court,  a  multiplicity  of  suits   is 
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prevented,  conflicting'  claims  to  priority 
adjusted,  all  difficulties  in  respect  to  the 
title  cleared  away,  and  the  property  placed 
in  a  position  to  command  the  most  advan- 
tageous price.  Without  undertaking"  now 
to  decide,  whether  in  any  case  a  decree  can 
be  made  against  the  real  estate  of  a  deceased 
debtor  unless  an  account  is  asked  on  behalf 
of  all  the  creditors,  it  is  sufficient  to  say, 
that  such  an  account  was  ordered  with  the 
consent  of  the  vendor,  the  only  person  who 
could  have  been  heard  to  object.  He  has 
been  paid  the  amount  due  him,  and  is  no 
longer  interested  in  the  subject  matter  of 
controversy.  So  soon  as  a  decree  for  a 
general  account  is  entered  it  is  to  be  deemed 
for  the  benefit  of  all  the  creditors  who  may 
come  in  and  prove  their  demands. 

It  is  not  necessary  that  a  creditor  should 
formally  be  made  a  party  plaintiif  or  de- 
fendant. It  is  not  necessary  he  should  even 
file  a  petition.  After  a  decree  for  a  general 
account,  even  at  the  suit  of  a  single  cred- 
itor, all  the  other  creditors  may  come  in 
under  the  decree  and  prove  the'r  debts 
before  the  master  to  whom  the  cause  is  re- 
ferred, and  obtain  satisfaction  of  their 
demands;  and  under  such  circumstances 
they  are  all  treated  as  parties  to  the  suit. 

It  was  therefore  competent  for  Lyles 
92G  to  come  in  by  *petition,  or  to  prove 
his  debt  before  the  commissioner,  and 
Jamieson,  the  vendor,  being  no  longer  in- 
terested, the  suit  may  be  carried  on  in 
behalf  of  Lyles  and  otner  creditors  of  Sim- 
mons. 

The  court  is  further  of  opinion  that  the 
circuit  court  was  premature  in  directing  a 
sale  of  the  house  and  lot  in  question  by  its 
decree  of  18th  November  1871.  That  decree 
contained  a  provision  that  one  of  the  com- 
missioners of  the  court  should  take  an  ac- 
count of  the  indebtedness  of  the  estate  of 
William  Simmons,  stating  the  several  debts 
in  the  order  of  their  priority.  This  account 
ought  to  have  been  taken  before  the  execu- 
tion of  the  decree  for  the  sale  of  the  prop- 
erty. This  court  has  repeatedly  held  that 
it  is  premature  to  decree  a  sale  of  the  realty 
before  adjudicating  the  claims  of  creditors 
and  their  respective  priorities,  in  order  to 
ascertain  the  precise  amount  chargeable 
upon  such  realty.  Cralle  v.  Meem  et  als., 
8  Gratt.  496 ;  Buchanan  v.  Clarke,  10  Gratt. 
164.  There  is  nothing  in  the  present  case 
justifying  a  violation  of  this  rule. 

It  is  impossible  to  say  whether  there  are 
other  debts  against  the  estate,  or  to  what 
extent  they  constitute  liens  upon  the  realty. 
And  although  it  is  very  probable  there  is 
no  personal  assets  applicable  to  the  pay- 
ment of  such  debts,  it  cannot  be  positively 
affirmed  that  such  is  the  fact.  At  all  events, 
as  the  case  is  to  go  back  to  the  circuit  court 
upon  other  grounds,  there  can  be  no  impro- 
priety in  directing  also  an  account  of  the 
personal  property  if  required  by  either  of 
the  parties. 

The  court  is  further  of  opinion,  that  dower 

is  to  be   assigned    of   one-third   of  the  real 

estate,    whereof   the    husband   was  at  any 

ime  seized  during  the  coverture ;  that  such 


assignment  must  be  in  kind  by  metes  Ma& 
bounds  if  required  by  the  widow. 

930  *When   an   assignment    in    kind  it 
impracticable,  from  the  nature  of  tke 

husband's  interest,  or  from  the  nature  and 
quality  of  the  property  itself,  it  will  of 
course  be  dispensed  with,  and  some  other 
mode  adopted.  But  the  court  is  not  anther- 
ized  to  substitute  a  commutation  or  a  c«a- 
pensation  in  money,  merely  because  dovcr 
in  kind  may  prove  to  be  injurious  to  tiie 
interests  of  heirs  or  creditors.  The  rijbt 
of  the  widow  is  a  legal  one,  and  is  pan- 
mount  to  any  and  every  claim  or  lien  created 
by  the  husband  after  the  marriage.  Is 
White  V.  White  &  als.,  16  Gratt.  264,  tiii» 
court  laid  down  the  rule  on  this  subject  is 
the  strongest  possible  manner.  It  was  there 
held,  that  unless  it  was  made  to  appear  that 
it  was  impossible  to  assign  dower  in  the 
real  estate,  it  was  not  competent  for  a  conrt 
of  equity,  in  the  exercise  of  its  general 
jurisdiction,  to  decree  a  sale  of  the  whole 
property,  and  to  provide  a  compennitioa  ta 
money  in  lieu  of  dower  against  the  consent 
of  the  widow,  however  much  it  might  be  to 
the  interest  of  the  heirs  to  have  a  sale  of 
the  whole,  and  a  moneyed  compensation  to 
the  widow." 

It  is  very  true  that  the  appellant  made  no 
resistance  to  a  sale  of  the  property;  bat  it 
is  to  be  remembered  such  resistance  would, 
in  the  then  attitude  of  the  case,  have  been 
unavailing,  as  at  the  time  of  her  answ 
filed  the  suit  was  merely  to  enforce  the 
vendor's  lien  for  unpaid  purchase  monej. 
The  petition  of  Lyles  was  filed  at  a  sob«- 
quent  period,  asking  for  a  sale  of  the  prop- 
erty to  satisfy  his  judgment.  The  lien  of 
the  vendor  has  been  discharged,  and  he  is 
no  longer  interested  in  the  prosecatioo  of 
the  suit.  The  controversy  is  now  between 
the  judgment  creditor  and  the  appellait 
She  has  never  consented  to  a  sale  in  his 
favor.     She  has  never  agreed,  so  hi 

931  as  the  record  discloses,    to  *accept  a 
moneyed    compensation.        There  it 

nothing  to  show  that  an  assignment  of 
dower  in  kind  is  impracticable.  We  hive 
no  information  on  the  subject,  except  that 
the  property  consists  of  a  dwelling  htmx 
and  lot  in  the  town  of  DainTille.  Then 
may  be  outhouses  for  aught  that  we  knov. 
in  which  the  dower  may  be  assigned.  The 
lot  itself  may  be  susceptible  of  a  division; 
or  as  is  not  unfrequently  done,  where  these 
is  a  single  edifice,  the  dower  may  be  as- 
signed of  so  many  rooms.  1  Roper  on  Hu- 
band  &  Wife ;  1  Scribner  on  Dower  343. 

This  court  is  unable  to  say  which  of  these 
modes,  or  whether  either  of  them  shooM  be 
adopted.  The  case  must  be  remanded  to 
the  circuit  court  for  an  inquiry  upon  these 
points.  If  an  assignment  in  kind  is  foond 
to  be  impracticable,  the  court  may  decree  a 
sale  of  the  whole  pro'perty,  and  a  moaejed 
compensation  to  the  appellant  in  lies  of 
dower;  or,  it  may  adopt  such  other  mode 
of  adjustment  as  will  produce  the  greatest 
equality  with  the  least  inconvenience.  1 
Tucker's  Com.  66;  1  Wash,  on  Real  Prop^* 
page  236. 
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This  disposes  of  all  the  material  questions 
^tween  the  appellant  and  Lyles,  the  judg- 
aent  creditor.  It  remains  only  to  consider 
he  application  of  Jamieson,  the  vendor, 
rho  is  also  an  appellee,  to  correct  the  de- 
ree  of  the  29th  March  1871.  His  objection 
s,  that  the  amount  due  him  was  reduced 
»y  an  improper  application  of  the  scale  of 
iepreciation.  The  court  is  of  opinion,  he 
annot  be  heard  to  make  that  objection  here 
n  the  present  aspect  of  the  case.  So  far 
rom  complainings  of  the  decree  in  question, 
le  accepted  the  amount  directed  to  be  paid 
Lim.  This  payment  and  acceptance  were 
eported  to  the  court  by  the  commissioner, 
.nd  the  sale  of  the  property  abandoned  so 
far  as  he,  Jamieson,  was  concerned. 
>32  By  the  decree  of  *November  1871,  the 
property  was  ordered  to  be  sold  for 
he  benefit  of  Iryles,  the  judgment  creditor, 
t  is  from  that  decree  the  appeal  was  taken 
»y  the  widow  to  this  court,  and  is  now  the 
nbject  of  inquiry.  In  this  latter  decree 
amieson  has  no  concern.  He  was  no  party 
o  it,  and  he  does  not  complain  of  it.  The 
ase  comes  directly  within  the  operation  of 
he  rule  laid  down  by  this  court  in  Walker's 
x'or  V.  Page,  21  Gratt.  636,  tS2;  in  which 
t  was  held,  that  where  the  parties  stand 
ipon  distinct  and  unconnected  grounds; 
vhere  their  rights  are  separate  and  not 
qually  affected  by  the  same  decree ;  then 
he  appeal  of  one  will  not  bring  up  for 
.d judication  the  rights  or  claims  of  the 
>ther."  See  also  Burton  v.  Brown's  ex'or, 
2  Gratt.  1,  14. 

The  court  is  therefore  of  opinion,  that 
he  appellee,  Jamieson,  having  failed  to 
ake  any  appeal  in  this  case,  but,  on  the 
ontrary,  having  acquiesced  in  the  decree 
.djudicating  his  rights,  by  accepting  the 
.mount  awarded  him  thereunder,  cannot, 
.8  such  appellee,  be  heard  to  complain  of 
he  errors,  if  any,  in  that  decree  to  his  prej- 
idice. 

For  the  reasons  stated,  the  decree  of  the 
ircuit  court  pronounced  on  the  18th  day  of 
November  1871,  must  be  reversed,  and  the 
ause  remanded  to  the  circuit  court  for 
urther  proceedings  in  conformity  with  the 
4ews  herein  expressed. 

The  decree  was  as  follows: 

The  court  is  of  opinion  that  the  circuit 
curt  erred  in  decreeing  a  sale  of  the  house 
ind  lot  in  the  proceedings  mentioned,  with- 
»ut  first  taking  an  account  of  the  indebted- 
less  of  the  estate  of  William  T.  Simmons, 
as  directed  by  the  decree  of  the  18th 
133  November  1871;  *and  said  circuit 
court  also  erred  in  decreeing  said  sale, 
>efore  it  was  ascertained  whether  dower  in 
dnd  could  be  conveniently  assigned  to  the 
ippellant,  the  widow  of  said  Simmons. 

It  is  therefore  ordered  and  decreed,  that 
lO  much  of  the  decree  aforesaid  of  the  18th 
•lovember  1871,  and  of  the  decree  of  the 
;ist  of  March  1871,  as  is  in  conflict  with 
he  foregoing,  be  reversed  and  annulled, 
md  as  to  the  residue  thereof  be,  and  the 
lame  is  hereby  affirmed,  and  that  the  ap- 
>ellee,  R.  W.  Lyles,  do  pay,  &c. 

It  is  further  ordered  and  decreed,  that  the 


cause  be  remanded  to  the  said  circuit  court 
with  directions  to  make  the  inquiry  and 
take  the  account  aforesaid;  and  also  an 
account  of  the  personal  estate  of  which  the 
said  Simmons  died  possessed,  if  desired  by 
either  of  the  parties. 

If  upon  such  inquiry  it  shall  be  ascertained 
that  an  assignment  of  dower  in  kind  is 
practicable,  then  such  assignment  is  ac- 
cordingly to  be  made  if  required  by  the 
appellant.  If,  on  the  other  hand,  it  shall 
appear  that  an  assignment  in  kind  is  im- 
practicable, the  entire  property  shall  be 
sold  on  such  terms  as  to  the  circuit  court 
may  seem  proper,  and  a  moneyed  compen- 
sation awarded  the  appellant  in  lieu  of 
dower. 

Decree  reversed. 


934       *Burre88  v.  Commonwealth. 

NoTexnber  Term,  1870,  Richmond. 

Absent,  Bouldin,  J. 

I.   Forgery— Vartanoe  between   Wrltlns  and   Indict- 

ment— In  a  commitment  by  a  jastlce,  of  a  penon 
for  forflfinff  an  order,  in  setting  out  the  order 
he  writes  out  some  words  in  fall,  which  in  the 
order  as  set  out  in  the  indictment  are  abbreviated* 
as  Thomas  for  Thos. ,  28  cents  for  23  c.  Respectfully 
for  Resp't'y.  These  are  not  such  yariances  as 
require  that  the  accused  should  be  sent  back  to  a 
justice  for  examination, 
a.  Sane— Sane—New  Indlctnent.— To  a  plea  of  autr^^ 
/ai$  acQuU,  upon  an  Indictment  for  forsrery,  the 
attorney  for  the  commonwealth  craves  oyer  of  the 
former  record,  and  demurs  to  the  plea.  The  record 
shows  that  the  indictment  was  for  fonrinsr  an  order 
for  forty-seven  dollars  and  twenty-five  cents,  and 
that  the  order  was  for  forty-seven  dollars  and 
twenty*three  cents.  This  was  a  variance  which 
entitled  the  accused  to  acquittal  on  that  indict- 
ment; and  therefore  the  acquittal  on  that  indictr 
ment  does  not  forbid  the  prosecution  of  the  accused 
on  another  indictment  for  the  same  forg-ery, 
setting  out  the  order  correctly. 

3.  Sane—Sane— Second  Prosecution  after  Acquittal.— 
By  the  Ck>de  of  1878,  ch.  196,  $  15,  p.  1S18,  a  person 
acquitted  by  the  Jury  on  the  facts  and  merits,  on  a 
former  trial,  may  plead  such  acquittal  in  bar  to  a 
second  prosecution  for  the  same  offence,  notwith- 
standing any  defect  in  the  form  or  substance  of  the 
indictment  or  accusation  on  which  he  was  ac- 
quitted. But  it  must  appear  from  the  record  of  the 
first  case,  or  be  averred  in  the  plea  and  proved* 
that  his  acquittal  was  on  the  merits. 

4.  Sane— Sane— Innaterlal  Variance— Presunptlon.— 
The  act  does  not  make  a  variance  between  the 
indictment  and  the  forired  paper  immaterial.  The 
accused  must  be  acquitted  on  that  ffround,  if  no 
other.  And  if  acquitted,  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is,  that  he  was 
acquitted  on  that  ground. 

5.  Sane— Sane— Evidence.— The  difference  between 

"account*'  as  set  out  in  the  indictment  and 
036     *"acct*'  as  written  in  the  order,  is  not  a  mate- 
rial variance,  which  will  exclude  the  order  as 
evidence. 

6.  3ane—Bvtdence— Irrelevant  Docunents.— A  genuine 
order  by  the  same  drawers  upon  the  same  party, 
which  had  been  paid  to  the  accused,  as  the  order 
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wbicb  tbe  accused  was  charged  witb  having  for8red« 
is  not  competent  evidence  for  the  accused. 
7.  Same— Same— Opinion  ••  to  Handwiitlnff.*— A  wit- 
ness who  states  that  he  Is  perfectly  familiar  with 
the  handwriting  of  the  accused/and  states  the  cir- 
cumstances which  made  him  so  familiar  with  it, 
expresses  the  confident  opinion  from  his  knowledge 
of  the  accused's  handwriting,  that  he  was  incapa- 
ble of  writing  the  order.  This  opinion  is  incom- 
petent testimony,  and  properly  excluded. 

This  was  an  indictment  in  the  hustings 
court  of  the  city  of  Richmond,  against 
Roger  D.  Burress,  for  forgery.  He  was 
tried  at  the  June  term  1875,  and  was  found 
guilty,  and  sentenced  to  imprisonment  in 
the  penitentiary  for  two  years.  And  he 
thereupon  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded.  The  case  is 
fully  stated  by  Moncure,  P. ,  in  his  opinion. 

Cosby  and  Guy  8l  Gilliam,  for  the  pris- 
oner. 

The  Attorney  General,  for  the  common- 
wealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court.  • 

This  is  a  writ  of  error  to  a  judgment  of 
the  hustings  court  of  the  city  of  Richmond, 
rendered  on  the  17th  day  of  June  1875,  con- 
victing the  plaintiff  in  error,  Roger  D. 
Burress,  of  the  forgery  of  a  certain  order, 
and  sentencing  him  therefor  to  confinement 
in  the  penitentiary  for  the  term  of  two 
years;  the  period  by  the  jurors  in  their 
verdict  ascertained. 

The  said  order  is  described  in  the  indict- 
ment as  being  of  the  following  purport  and 
effect,  to  wit: 

'*  Messrs.  Parker  &   Co.  will  please 
936    pay  to  Thomas  *Moore,   or  order,  the 
sum   of  forty -seven  dollars  and  23c., 
and  charge  to  my  account. 

Resp't'y,  Allen  A  Bro. 

Feb.  24th,  1875." 

There  were  two  counts  in  the  indictment, 
the  first  was  for  the  forgery  of  the  order, 
the  second  for  uttering  the  forged  order, 
knowing  it  to  be  forged.  The  conviction 
was  of  the  offence  charged  in  the  first  count. 

Several  questions  arose  and  were  decided 
in  the  progress  of  the  case  in  the  court 
below,  to  most  of  which  decisions  exceptions 
were  taken,  the  bills  of  exceptions  so  taken 
being  four  in  number.  The  plaintiff,  in 
his  petition  for  a  writ  of  error,  assigns  six 
errors  in  the  judgment;  which  assignments 
of  error  we  will  notice  in  their  order. 

1.  The  first  is,  that  it  was  error  not  to 
have  remanded  the  prisoner  for  examination 
for  the  felony  charged  in  the  indictment. 

This  assignment  of  error  is  founded  on 
the  first  bill  of  exceptions;  which  states 
that  upon  the  calling  of  the  case,  the  pris- 
oner ** moved  that  he  be  sent  back  to  be 
examined   for   the   felony   for  which  he  is 

*Poivery -Evidence  ••  to  Hnndwiitlns.— The  princi- 
pal case  is  cited  in  Hanriot  v.  Sherwood.  82  Va.  U, 
and  in  State  v.  Henderson,  29  W.  Va.  158, 1  S.  E.  Rep. 
S8S. 


indicted;  to  which  the  attorney  for  the 
commonwealth  objected  by  vouching  tbe 
certificate  of  the  police  justice  in  the  case, 
and  claimed  that  the  prisoner  had  been  ex- 
amined before  a  justice  of  the  peace,  whick 
certificate  is  in  the  words  and  figures  fol- 
lowing to-wit: 

**City  of  Richmond,  to-wit: 

To  the  clerk  of  the  hustings  coiurt  of  said 
city: 

I,  J.  J.  White,    police   justice  of  the  saM 

city,  do  hereby  certify,  that  I  have  this  day 

committed    to     jail     R.    D.     Bnrress*   far 

his   appearance   before  the  hastiogi 

937  *court  of  said  city,  on    the  fixit  daj 
of  the  June   term   thereof,    to  ansver 

in  the  said  court  for  a  felony  by  him  coai- 
mitted,  in  this,  that  he  did,  on  or  aboat  the 
24th  day  of  February  1875,  in  the  said  city, 
feloniously  forge,  utter  and  attempt  to  cs- 
ploy  as  true,  a  certain  forged  order  in  writ- 
ing for  money,  purporting  to  be  the  order 
of  Allen  Sl  Bro.  on  Parker  &  Co.,  for  the 
sum  of  forty -seven  dollars  and  twenty-three 
cents,  and  of  the  following  words  and  iif- 
ures,  to-wit: 

'Messrs.  Parker  8l  Co.  will  please  pay  to 
Thomas  Moore,  or  order,  the  snm  of  forty- 
seven  dollars  and  twenty-three  cents,  and 
charge  to  my  account. 

Respectfully,  Allen  &  Bnx 

Feb'y  24th,  1875.' 

with  intent  to  defraud.  Given  nnder  my 
hand,  this  7th  day  of  June  1875. 

J.  J.  White,  police  justice." 
* 'And  the  court  thereupon  sustained  the 
objection  of  the  commonwealth's  attorney, 
and  overruled  the  motion  of  the  prisoner, 
to  which  ruling  of  the  court*'  the  prisoiier 
excepted. 

We  are  clearly  of  opinion  that  there  was 
no  error  in  the  said  ruling  of  the  court 
Even  the  record  of  an  examining  oouit 
when  that  court  was  in  existence,  was  not 
required  to  be  as  special  as  an  indictmeat 
See  3  Rob.  Old.  Pr.  pp.  121-124,  and  the 
cases  cited,  especially  Halkem's  case,  2  Va. 
Ca.  4;  and  Mabry's  case,  Id.  396;  in  which 
latter  case  R.  B.  Parker,  J.,  delivering  the 
opinion  of  the  court,  states  the  law  on  the 
subject  very  fully  and  clearly.  Certainly 
the  proceedings  before  an  examining  justice 
under  the  present  law,  cannot  be  required 
to  be  more  special  than  were  the  pn>* 
ceedings  before  an   examining  conft 

938  *under    the    former    law.     The   oniy 
variances   between    the  forged  order 

as  set  out  in  the  certificate,  and  as  set  est 
in  the  indictment,  if  variances  they  can  be 
called  for  any  purpose,  consist  of  the  lot* 
lowing:  that  **Thos."  in  the  latter  is  writ- 
ten **Thomas"  in  the  former;  **23c-"  is 
the  latter  is  written  **  twenty -three  cents" 
in  the  former;  and  **Resp't*y"  in  the  latter, 
is  written  ** Respectfully"  in  the  former.** 
Now  these  are  certainly  immaterial  vari- 
ances in  regard  to  the  question  wheAer 
the  prisoner  had  been  examined  before  a 
justice  for  the  offence  for  which  he  was  in- 
dicted, and  it  clearly  appears  that  he  had 
been  so  examined. 
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2.  The  second  assignment  is,  that  ^4t 
^as  error  in  the  court  to  have  sustained 
lie  commonwealth's  demurrer  to  the  pris- 
»ner'8  plea  of  a  former  acquittal,  and  to 
lave  rejected  the  plea." 

This  assignment  of  error  is  not  founded 
»n  any  bill  of  exceptions,  but  upon  pro- 
ceedings otherwise  had  in  the  case,  which 
sufficiently  appear  in  the  record.  After 
he  court  had  overruled  the  motion  of  the 
irisoner  to  remand  him  as  aforesaid,  and 
lIso  his  motion  to  quash  the  indictment, 
ind  his  demurrer  to  said  indictment  and 
lach  count  thereof,  (on  the  decisions  of  the 
court  in  regard  to  which  two  latter  motions 
lo  errors  are  assigned  or  complained  of), 
he  prisoner  tendered  to  the  court  a  special 
>lea  in  writing  (verified  by  his  affidavit) 
»f  former  acquittal  of  the  same  o£Fence; 
Lnd  the  said  plea  being  seen  and  inspected, 
he  attorney  for  the  commonwealth  craved 
>yer  of  the  record  in  the  said  plea  men- 
ioned,  and  demurred  to  the  said  plea,  which 
lemurrer  was  sustained  by  the  court;  and 
he  court  rejected  the  said  plea,  which  plea 
6  set  out  in  words  and  figures  in  the  record 
>f  this  case.  From  which  it  appears  that, 
>n  the  12th  day  of  May  1875,  the  prisoner 
was  acquitted  on  another  indictment 
J39  for  felony,  which  *had  been  found 
against  him,  and  which  is  set  out  in 
he  said  record  as  a  part  thereof.  The  plea, 
Lfter  setting  out  the  record  on  the  judgment 
>f  acquittal,  which  was  on  a  verdict  of  not 
j-uilty,  rendered  on  the  plea  of  not  guilty, 
states  that  the  **said  judgment  still  re- 
mains in  full  force  and  eifect ;  and  the  said 
^oger  D.  Burress  avers,  and  in  fact  says, 
hat  he,  the  said  Roger  D.  Burress,  and 
:he  Roger  D.  Burress,  so  indicted  and  ac- 
luitted  as  aforesaid,  are  one  and  the  same 
>erson,  and  not  other  and  different  persons ; 
md  that  the  felony  of  which  the  said  Roger 
[>.  Burress  was  indicted  and  acquitted  as 
iforesaid,  and  the  felony  of  which  the  said 
Roger  D.  Burress  is  now  indicted,  are  one 
ind  the  same,  and  not  different  felonies. 
\nd  this  the  said  Roger  D.  Burress  is 
ready  to  verify,"  Ac. 

There  can  be  no  doubt  but  that  the  two 
indictments  were  intended  to  be  for  the 
»ame  felony,  and  that  the  prisoner  was  ac- 
quitted on  the  first  indictment,  upon  the 
g-round  of  a  variance  between  the  order 
lescribed  and  set  out  in  that  indictment, 
3ind  the  order  exhibited  on  the  trial  as  the 
subject  of  the  forgery  charged  in  the  in- 
dictment. That  variance  consisted  only  in 
this:  that  in  the  order  set  out  in  the  in- 
lictment,  the  amount  is  specified  as  **forty- 
»even  dollars  and  25  c. ;"  whereas  in  the 
jrder  offered  as  evidence  in  support  of  the 
::harge,  the  amount  is  specified  as  * 'forty- 
seven  dollars  23  c."  Now  this  appears  to 
t>e,  and  in  fact  is,  a  very  small  difference ; 
t>ut  it  is  a  difference,  and  in  contemplation 
of  law,  and  as  to  the  case  under  considera- 
tion, it  stands  on  the  same  footing,  and  is 
governed  by  the  same  principles,  as  if  the 
difference  were  ever  so  large  in  amount. 
An  order  for  25  c.  is  not  an  order  for  23  c. , 
and  the  prisoner  was   therefore   entitled  to 


his  acquittal  under  the  former  indictment, 
upon  the   ground   of   a   fatal   variance  be- 
tween the  allegata   and   the   probata; 

940  and   *he    was    accordingly    acquitted 
upon  that  ground.     But  the  acquittal 

not  being  a  bar  to  another  indictment,  cor- 
rectly setting  out  the  order,  the  prisoner, 
instead  of  being  discharged  from  custody 
on  his  said  acquittal,  was,  on  the  motion 
of  the  attorney  for  the  commonweatlh,  who 
stated  that  he  desired  to  prefer  another  bill 
of  indictment  for  felony  against  him,  before 
the  g^and  jury  to  be  in  session  at  the  next 
June  term  of  the  court,  remanded  to  jail  to 
answer  the  said  indictment.  And  the  wit- 
nesses were  recognized  accordingly. 

The  question  of  variance  between  the  two 
indictments  was  properly  raised  by  the 
commonwealth  by  craving  oyer  of  the  record 
of  the  first  indictment,  and  demurring  to 
the  plea  of  former  acquittal.  For  although 
the  plea  avers  that  the  felonies  charged 
in  the  two  indictments  are  one  and  the  same, 
the  record  shows  that  they  are,  as  charged 
and  in  contemplation  of  law,  not  one  and 
the  same,  but  different  felonies.  The  verity 
of  the  record  in  this  respect  cannot  be 
denied  by  plea,  and  a  demurrer  to  a  plea, 
containing  such  denial,  is  an  admission  of 
the  plea  only  in  subordination  to  the  record, 
which  is  paramount  and  conclusive. 

For  the  law  on  this  subject  of  former 
acquittal,  reference  may  be  had  to  Arch- 
bold' s  Criminal  Practice  and  Pleading, 
Waterman's  notes,  vol.  1,  pp.  111-113  marg., 
and  the  cases  there  cited. 

In  Hite  v.  The  State,  9  Yerger  R.  357,  a 
case  very  ably  argued  by  counsel,  and  very 
well  considered  by  the  court,  **it  was  held, 
that  to  entitle  the  prisoner  to  the  benefit  of 
the  plea  of  autrefois  acquit,  it  is  necessary 
that  the  crime  charged  in  the  last  bill  of 
indictment  be  precisely  the  same  with  that 
charged  in  the  first,  and  also  that  the  first 
indictment  is  good  in  point  of  law ;  that 
the  true  test   to  ascertain   whether  a 

941  plea  of  autrefois  *acquit  is  a  good 
bar,  is  whether  the  evidence  neces- 
sary to  support  the  second  indictment 
would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first ;  and  that  where 
the  offence  charged  in  the  first  and  second 
indictments  are,  upon  the  face  of  the  plead- 
ings, legally  distinct,  no  averment  that 
they  are  one  and  the  same  offence  can  make 
them  so;  therefore  if  the  variance  is  in  a 
thing  material,  the  plea  of  autrefois  acquit 
cannot  be  sustained.  See  also  Price  v.  The 
State,  19  Ohio  R.  423. 

In  Mortimer's  case,  2  Va.  Ca.  325,  it  was 
held  that  if  a  prisoner  be  acquitted  of 
burning  the  barn  of  Josiah  Thompson,  he 
cannot  plead  this  acquittal  in  bar  of  an 
indictment  for  burning  the  barn  of  Josias 
Thompson.  That  is  a  very  strong  case, 
and  very  much  like  the  one  under  consider- 
ation. Indeed,  they  seem  to  be  identical 
in  principle  as  to  the  question  we  are  now 
considering.  See  also  Vaughan's  case.  Id. 
273. 

But  it  is  contended  that  two  recent  provi- 
sions of  our  statute  law  create  a  difference 
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in  this  respect.  Those  provisions  are  sec- 
tions 15  and  16  of  chapter  195  of  the  Code, 
page  1218,  which  are  in  these  words: 

**1S.  A  person  acquitted  by  the  jury  upon 
the  facts  and  merits  on  a  former  trial  may 
plead  such  acquittal  in  bar  of  a  second 
prosecution  for  the  same  offence,  notwith- 
standing any  defect  in  the  form  or  substance 
of  the  indictment  or  accusation  on  which 
he  was  acquitted. 

^*16.  A  person  acquitted  of  an  offence  on 
the  ground  of  a  variance  between  the  alle- 
gations and  the  proof  of  the  indictment  or 
other  accusation,  or  upon  an  exception  to 
the  form  or  substance  thereof,  miay  be 
arraigned  again  upon  a  new  indictment  or 
other  proper  accusation,  and  tried  and  con- 
victed for  the  same  offence,  notwithstand- 
ing such  former  acquittal.'' 

*Those  provisions  were  introduced 
into  our  statute  law  for  the  first  time 
by  the  act  of  1847-'8,  called  the  criminal 
code,  and  constituted  sections  10  and  11,  on 
page  122,  of  the  acts  of  that  year.  They 
were  probably  derived  from  the  Massa- 
chusetts code,  in  which  we  find  similar 
provisions.  See  Greneral  Statutes  of  Mas- 
sachusetts, 1860,  part  iv,  title  1,  ch.  158,  {{ 
6  and  7 ;  although  there  appear  to  be  simi- 
lar provisions  in  some  of  the  other  states. 
See  Waterman's  notes  to  Archbold,  cited 
supra. 

It  is  contended  that  under  the  first  of 
those  provisions  of  the  Code,  to  wit:  {  15, 
the  prisoner  may  have  been  acquitted  upon 
the  facts  and  merits  on  the  former  trial, 
and  that  upon  the  demurrer  to  the  plea  of 
autrefois  acquit  in  this  case,  it  must  be 
considered  that  he  was  so  acquitted. 

Conceding,  at  least,  for  the  purposes  of 
this  case,  that  the  prisoner  might  have  been 
acquitted  upon  the  facts  and  merits  on  the 
former  trial ;  certainly  he  might  have  been 
acquitted,  and  was  entitled  to  be  acquitted, 
on  the  ground  of  a  variance  between  the 
allegations  of  the  indictment  and  the  proofs, 
and  as  it  does  not  appear  in  the  record,  and 
is  not  averred  in  the   plea,  that  he   was  ac- 

?uitted  upon  the  facts  and  merits  on  the 
ormer  trial,  it  must  be  inferred,  in  consid- 
ering this  demurrer  to  the  plea,  that  he  was 
acquitted  on  the  ground  of  the  variance.  If 
he  had  been  acquitted  upon  the  facts  and 
merits,  the  fact  would,  no  doubt,  have  so 
appeared  upon  the  record,  and  could  easily 
have  been  made  so  to  appear.  And  at  all 
events,  as  it  does  not  appear,  it  ought  to 
have  been  averred  in  the  plea.  Section  IS 
gives  a  right  to  plead  an  acquittal  on  a 
former  trial  in  bar  of  a  second  prosecution 
for  the  same  offence,  notwithstanding  any 
defect  in  the  form  or  substance  of  the 
043  indictment  on  *which  he  was  ac- 
quitted, provided,  or  on  condition 
that,  the  acquittal  was  upon  the  facts  and 
merits  of  the  case.  To  show  himself 
entitled  to  the  right,  he  must,  by  the  aver- 
ments of  his  plea,  if  the  fact  do  not  other- 
wise appear  in  the  record,  bring  his  case 
within  the  terms  of  the  section ;  that  is, 
aver  that  his  acquittal  was  upon  the  facts 
and  merits. 


The  section  does  not  make  the  variance 
immaterial.  The  accused  must  be  acquitted 
upon  that  ground,  if  no  other.  And  if 
acquitted,  the  presumption,  in  the  abeeiice 
of  evidence  to  the  contrary,  is,  that  he  wi» 
acquitted  on  that  ground.  But  sectira  15 
authorizes  an  acquittal  in  such  case  npoa 
the  merits,  instead  of  upon  the  grxiand  of 
variance;  and  if  acquitted  upon  the  meritB, 
makes  the  acquittal  a  bar  to  a  second  prot- 
ecution  for  the  same  offence.  The  accused, 
howeVer,  to  be  entitled  to  the  benefit  of  the 
bar,  must  affirmatively  show  that  this  cate 
comes  within  the  meaning  of  the  section. 
Section  16  does  not  vary  the  case.  It  does 
not  relate  to  pleading,  but  is  merely  declar- 
atory of  the  common  law,  that  an  acquittal 
on  the  ground  of  variance  is  not  a  bar  to  a 
second  prosecution  for  the  same  offence; 
and  therefore  declares  that  a  person  ac- 
quitted upon  that  ground  may  he  arraigned 
upon  a  new  indictment,  &c. :  that  is,  it 
merely  declares  that  the  common  law  on  this 
subject  remains  in  full  force,  except  so  fir 
as  section  15  creates  an  exception.  And  a 
person,  to  get  the  benefit  of  that  exceptioB, 
must  show  that  his  case  comes  within  its 
terms. 

We  are  therefore  of  opinion  that  the  cocit 
did  not  err  in  sustaining  the  demurrer  to 
the  plea  of  former  acquittal  and  rejectiag 
the  plea. 

3.  The  third  assignment  is  that  **the court 
erred  in  not  excluding  from  the  jury,  on 
the  ground  of  variance,  the  paper  set  forth 

in  the  second  bill  of  exceptions.*' 
044        *The  paper  here   referred  to  is  the 

same  with  the  order  set  forth  in  each 
count  of  the  indictment  except  that  the  last 
word  in  the  body  of  said  order  is  *' account" 
and  the  last  word  in  the  body  of  said  paper 
is  *act,'  which  is  obviously  a  contractioB 
for  ** account;"  and  except  that  at  the  foot 
of  the  said  paper  arc  written  these  wo«ds: 
**Richmond,  March  Sth,  1875,  received  of 
T.  A.  Parker  &  Co.  forty-seven  23-100  dol- 
lars in  full  of  this  order. 

Thomas  Moore." 
We  think  there  was,  clearly,  no  varianoe 
between  the  said  paper  and  the  said  orter. 
Certainly  the  difference  between  the  word 
**account"  and  the  contraction  **act" 
aforesaid  is  no  variance,  or  at  least  is 
wholly  immaterial.  And  certainly  the  n- 
ceipt  at  the  foot  of  the  said  paper,  and  the 
absence  of  such  a  receipt  at  the  foot  of  the 
said  order,  constitute  no  varianoe.  The 
receipt  is  no  part  of  the  forg^ed  paper.  The 
receipt  is  not  charged  to  be  forged.  In 
fact  it  is  a  genuine  instrument. 

We  therefore  think  the  court  did  not  err 
in  not  excluding  from  the  jury  the  paper 
set  forth  in  the  second  bill  of  exceptions. 

4.  The  fourth  assignment  is,  that  **the 
court  erred  in  excluding  from  the  jury  the 
alleged  genuine  order  with  the  receipt  ap* 
it,  mentioned  in  the  third  bill  ofexcc^^^ 
which  the  witness  said  had  been  prwenttd 
to  him  on   a  former  occasion   by  the  pii** 


oner. 


f » 


The  third  bill  of  exceptions  states,  **that 
on  the  trial  of  the  cause,  after  the  coibbk*" 
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w^ealth    had   introduced  as  a   witness   one 
iTruman    A.     Parker,     who   gave   evidence 
tending   to    prove    that   the   prisoner 
BA-B     had  presented  *to  Parker  A  Co.  the 
order  marked.* A'  set  forth  in  the  said 
bill  of  exceptions,  and  which   is  made  part 
hereof,  and  that   the   said  order  was  false 
and  forged,  and  that  the  prisoner  had  been 
paid  the  money  thereon  by   Parker  A  Co. ; 
and  after  the  attorney  for  the  commonwealth 
had    turned   the    witness   Parker   over   for 
cross-examination  to  the  prisoner's  counsel, 
he  was  asked  by  them  whether  he  had  ever 
«een    the   prisoner  before   the  interview  at 
^which  said  forged  order  was  presented,  and 
the  witness  replied  that   he    had;  that  on 
one  occasion  before,    to-wit:  in   September 
1874,  the  prisoner  had  presented  an  order 
on  Parker  A  Co.,    drawn   by   Allen  A  Bro., 
in  favor  of  R.  D.  James,    which   had  been 
paid  by  witness ;  but  that   at   the   time   of 
the  presentation  of   the    second  draft,    the 
witness  did  not   remember   prisoner   as  the 
person  who  received  the  money  for  the  first 
^Iraft;  and  being  asked  by  prisoner's  coun- 
sel, if  the  said  James'   order  was  a  genuine 
one,  said  it  was.     Witness   was   then  asked 
"by   prisoner's   counsel  to  produce  the  said 
James'   order,  and  they  then  tendered  it  in 
evidence,  said  order   having  upon   it  a  re- 
ceipt  in   prisoner's   proper   name   for   the 
amount  thereof;  but    the   attorney   for  the 
commonwealth  objecting  to  the  introduction 
of  said  draft  in   evidence   before   the  jury, 
the  court  sustained  the  objection  and  ruled 
the  draft  out  as  evidence ;  to  which  opinion 
of  the  court,    refusing    to  allow   the   said 
James'  draft   to  be  given  in  evidence,  the 
prisoner  by  his  counsel  excepted." 

The  draft  referred  to  seems  to  have  been 
-wholly   irrelevant   to   the   case   before  the 
court,  and  was  therefore  inadmissible.     The 
draft  had  on  it  a  receipt  in  prisoner's  proper 
name  for  the  amount   thereof.     There  was 
no  specific  tender  by   the  prisoner  of 
946    his  said  receipt  *in  evidence ;  but  he 
may  have  supposed  that   if  the  draft 
was  admitted  as  evidence   the  receipt  en- 
dorsed thereon  would  necessarily  be  in  evi- 
dence also,  and  he  may  have  intended  to 
use  the  receipt  for  the  purpose  of  comparison 
of  handwriting.     Even   if  the  receipt  can 
be   considered   as   having  been   ofiFered   in 
evidence  and  excluded,    was  it  properly  ex- 
cluded?   We  are  of  opinion  that  it  was.     As 
a  general  rule,  certainly,   documents  irrele- 
vant to  the  issues  on   the  record  cannot  be 
received  in  evidence  at  the   trial  to  enable 
the  jury  to  institute  a  comparison  of  hands, 
or  to  enable   a   witness  so  to  do.     This  is 
clearly  the  rule  in   England,    especially  ac- 
cording to  the  modem  cases,   and  although 
it  is  said  that  the   American  decisions  on 
the  subject  are  far  from  being  uniform,  yet 
it  cannot  be  said  that  in  this  state  the  cor- 
rectness of  the  rule  has  ever  been  questioned 
by  any  decision  of  this  court.     It  has  been 
uniformly  received  and  acted  on  with  us  as 
a  settled  general  rule.     If  there  be  any  ex- 
ceptions to  it  this  case  is  not  one  of  them, 
f^or  the  cases  on  this  subject  reference  may 
be  had  to  1  Greenleaf  on   Ev.,    {{   579-581, 


and  notes ;  and  Roscoe's  Criminal  Evidence* 
page  164  and  notes. 

5.  The  fifth  assignment  is,  that  *^the 
court  erred  in  excluding  from  the  jury  the 
testimony  referred  to  in  the  fourth  bill  of 
exceptions,  as  to  the  incompetency  or  ina- 
bility of  the  prisoner  to  have  written  the 
paper  with  the  forgery  of  which  he  was 
charged." 

The  fourth  bill  of  exceptions  states,  '*that 
upon  the  trial  of  this  cause    the    prisoner 
offered  a  witness.   Dr.    Otho  W.  Kean,  who 
proved  that  he  was  a  resident  of  Goochland 
county,  and  had  lived  in  the   same  neigh- 
borhood with  the  prisoner  for  many  years; 
that  he  was  a  practising  physician  of 
947    many   years   standing,   and  *also  su- 
perintendent of  public  schools  of  the 
county ;  that  the  prisoner  was  a  teacher  of 
public  schools  in  his  employment;  that,  as 
superintendent   of    the   schools,    it  was  his 
duty  to  inspect  all   the  reports  of  the  said 
Roger  D.  Burress  as  teacher  for  about  four 
years;  and  that  he   had  had   other   corre- 
spondence with  him ;  that   in   this  way  his 
opportunities  for  acquiring  a  knowledge  of 
his  handwriting  were   very  superior;  that, 
in  addition  to  this,    he    had   inspected   the 
reports  of  the  said   Roger  D.    Burress,  and 
his     correspondence     with     him,    running 
through  a  period  of  four  years,  and  termi- 
nating about  a  year  ago,  since  this  charge 
was  brought  against  him,  with  the  view  of 
determining  whether  he   could  detect  any 
variation  in  his  writing,    done   at  different 
times,  or  want  of   uniformity   in  his  hand- 
writing during  the  whole  of  this  period,  or 
any  resemblance  to  the  paper  purporting  to 
be  an  order  drawn  by  Allen  A  Bro. ,  which 
the  witness  had  carefully  examined  before 
that   time;  and  that,    in   his   opinion,    the 
order  and  signature  is  not  the  handwriting 
of    this    prisoner;  that   he    wrote    a   good, 
plain,    round  hand,    remarkably    uniform, 
and  fixed  and  well  defined ;  and  that  from 
his  knowledge  of  the  prisoner  and  his  hand- 
writing-, he  did   not   believe   that   he  could 
have  written  the  order  or  the   signature  to 
the  receipt,   or  either   of  them,    if  he  had 
tried  to  do  so.     The   attorney   for  the  com- 
monwealth objected  to  the  introduction  of 
that   portion   of   the    evidence   of  the  said 
witness    which    states    that    **he    did    not 
believe  that  the  prisoner  could  have  written 
the  order  and  the    signature,    or  either  of 
them,  if  ^e  had  tried  to  do  so,"  and  moved 
the  court  to  exclude  the  same ;  and  the  court 
sustained  this  objection,   and  ruled  out  the 
evidence."    To  which    action   of  the  court 

the  prisoner  excepted. 
048  *We  know  of  no  principle  of  the  law 
of  evidence  which  would  make  the 
statement  of  the  witness,  excluded  in  this 
case,  admissible  evidence.  It  is  a  state- 
ment, not  of  facts,  to  which  a  witness 
generally  testifies,  but  of  mere  matter  of 
opinion,  to  which  he  rarely  testifies,  and 
only  in  special  cases  and  for  peculiar  rea- 
sons. This  is  not  such  a  case,  and  such 
reasons  do  not  apply  to  it.  An  expert  is 
sometimes  called  upon  to  give  his  opinion, 
which  is  evidence  in  a  court  of  justice ;  but 
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certainly  the  witness  in  this  case  was  no 
expert.  He  had  no  peculiar  knowledge  of 
handwriting,  or  of  the  capacity  of  men  to 
write.  He  seems  to  have  had  a  very  good 
opportunity  of  becoming  acquainted  with 
the  prisoner's  handwriting,  and  to  have 
been  very  well  acquainted  with  it.  But 
certainly  his  opinion  that  the  prisoner  could 
not  have  written  the  order  or  the  signature, 
if  he  had  tried  to  do  so,  would  be  very 
unsafe  and  improper  evidence  to  go  before 
a  jury.  He  proves  that  the  prisoner  *  *  wrote 
a  good,  plain,  round  hand,  remarkably  uni- 
form, and  fixed  and  well  defined;"  in  other 
words,  that  he  wrote  an  excellent  hand. 
And  how  the  witness  could  form  an  opinion 
from  these  facts,  that  the  prisoner  could 
not  have  written  the  order  or  signature  if 
he  had  tried  to  do  so,  we  cannot  perceive. 
Why  could  he  not  have  done  so  as  well  as 
any  other  man,  skilled  as  he  was  in  the  use 
of  the  pen?  Almost  every  good  writer 
writes  a  uniform  hand,  ordinarily.  But 
that  does  not  show  that  he  cannot  write  a 
feigned  hand.  Of  course  he  would  write  a 
feigned  hand  if  he  attempted  to  commit  a 
forgery.  From  the  facts  stated  by  the 
witness,  others  would  no  doubt  form  a  dif- 
ferent opinion  from  the  one  expressed  by 
him  as  to  the  capacity  of  the  prisoner.  But 
the  law  in  its  wisdom  excludes  all 
040  such  opinions  from  the  *jury,  as  cal- 
culated not  to  enlighten,  but  to  mis- 
lead them.  1  Greenleaf  on  Ev.,  {  440  and 
seq.  and  notes;  Roscoe's  Grim.  Kv.,  p.  1S5 
and  seq.  and  notes. 

The  only  remaining  assignment  of  error 
was  waived  and  abandoned  by  the  learned 
counsel  for  the  prisoner,  and  therefore  will 
not  be  further  noticed  by  us. 

We  think  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


and  having-  destroyed  it  tbey  were  ffulltj  of  au- 
demeanor. 


060        *Smart  &  McKinsey  v.  The   Com- 
monwealth. 

January  Term,  1876,  Richmond. 

Toll-Qates— Destruction  of— nisdeneanor.— The  conn- 
ty  court  authorizes  W  to  erect  a  toll-irate  on  a  turn- 
pike road  in  the  county,  and  take  toll  thereon  at  a 
rate  fixed,  he  beinsr  bound  to  keep  the  road  in  order. 
S  &  M  came  with  their  teams  to  the  ^ate,  which 
they  found  shut  and  fastened.  They  demanded 
that  the  gate  should  be  opened,  and  the  gate- 
keeper demanded  the  usual  tolls  before  openinir 
the  gate.  S  &  M  refused  to  pay  the  tolls,  and  the 
flrate-keeper  refused  to  open  the  gate.  Thereupon 
S  &  M  broke  down  and  destroyed  the  gate,  and 
passed  through  without  paying  tolls.    Hsld: 

I.  Same— Same— 3une.—W  having  erected  the  gate 
under  the  authority  of  the  county  court,  whether 
or  not  the  court  had  authority  to  make  the  order, 
S  ft  M  were  guilty  of  a  misdemeanor  under  the 
statute.    Code  of  1878,  ch.  188,  f  28. 

a.  Same— 5eme— Same.- If  the  toll-gate  was  such  an 
obstruction  on  the  highway  as  could  be  regarded 
as  a  nuisance.  S  &  M  could  only  be  justified  in 
removing  it  peaceably,  and  not  in  destroying  it. 


This  was  an  information  for  a 
meanor  in  the  county  court  of  Floyd  a^aioat 
James  M.  Smart  and  Allen  McKinsey.  The 
case  is  fully  stated  by  Judge  Christian  ia 
his  opinion. 

Penn,  for  the  appellants. 

The  Attorney  Greneral,  for  the  commoii- 
wealth. 

Christian,  J.,  delivered  the  opinioa  of 
the  court. 

The  plaintiffs  in  error  were  indicted 

061  under  the   28th  *sect ion,    chapter  1^ 
Code  of  1873,   which  declares  that  **if 

a  person  unlawfully,  but  not  felonionslj, 
take  and  carry  away,  or  destroy,  deface  or 
injure,  any  property,  real  or  personal,  not 
his  own.  *  *  *  he  shall  be  deemed  gniltj 
of  a  misdemeanor." 

The  plaintiffs  in  error  having  waived 
their  right  to  a  trial  by  jury,  demnrred  to 
the  evidence  offered  by  the  commonwealth; 
which  demurrer  was  overruled  by  theoomt; 
and  judgment  entered  against  each  of  the 
defendants  for  a  fine  of  five  dollars  in  each 
case. 

The  commonwealth's  evidence  to  which 
the  demurrer  was   tendered  was  as  follows: 

At  a  county  court  held  for  Floyd,  on  the 
10th  day  of  February,  1868: 

On  motion  of  R.  W.  Whitlow,  he  is  an- 
thorized  to  take  charge  of  that  portion  of 
the  Floyd  and  Patrick  turnpike  lying  be- 
tween Floyd  courthouse  and  the  Patrick 
county  line,  and  put  the  same  in  order,  and 
receive  for  his  services  and  labor  done  cm 
the  same  in  making  repairs,  the  tolls  col- 
lected on  said  road  for  the  next  five  [yean], 
he  putting  the  said  road  in  good  order  befoie 
he  is  authorized  to  receive  tolls  on  the  same. 

At  a  county  court  held  for  the  connty  of 
Floyd,  on  the  11th  day  of   December,  1872: 

On  motion  of  R.  W.  Whitlow,  it  is  ordered 
that  the  turnpike  leading  from  Floyd  court- 
house, to  Patrick  county  be  let  to  the  said 
Whitlow  for  the  term  of  five  years,  F.  C 
House  to  the  Patrick  line,  to  be  kept  op  bj 
the  tolls  arising  therefrom,  vrhich  said 
Whitlow  is  authorized  to  collect  at  one  gate, 
that  he  may  erect  on  said  road  at  suck 
place  as  suits  his  convenience,  said  toUs  to 
remain  at  present  rates  charged  on  said  — 
by    A.    Booth;    but   before    the    said 

062  Whitlow    shall    be    entitled    *to   any 
benefit  from  said  tolls — this   order  he 

shall  enter  bond  in  the  sum  of  $1,500,  wiA 
good  security,  to  be  approved  by  the  court, 
payable  to  Jacksonville  township,  to  keep 
said  road  in  the  condition  reqnired  by  lav 
for  turnpike  roads,  for  the  term  of  trt 
years. 

And  it  is  further  ordered  and  expresalj 
understood,  that  this  court  reserves  to  itsdf 
the  right  to  annul  and  discontinue  this  at- 
tract at  any  time,  upon  ten  days*  notice  to 
said  Whitlow,  or  his  assigns,  in  case  be 
fails  to  keep  said  road  in  the  order  reqidfed 
by  law. 
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And  it  is  further  ordered,  that  the  said 
Whitlow  shall  not  take  any  toll  on  said  road 
until  William  Campbell,  S.  Dobyns,  Thomas 
L.  Nixon,  Eden  Epperly  and  Mason  Jenkins, 
or  any  three  of  them,  who  are  hereby  ap- 
pointed to  act  as  commissioners  for  that 
purpose,  shall  certify  that  said  road  is  in 
the  condition  required  by  law.  And  the 
court  reserves  the  rig^ht  to  alter  the  tariff 
of  tolls  at  any  time  he  may  deem  proper 
upon  ten  days'  notice  to  the  said  Whitlow 
or  his  assigns. 

Robert  W.  Whitlow  had  erected  a  toll-gate 
on  that  part  of  the  Jacksonville  and  Chris- 
tiansburg  turnpike  lying  in  the  county  of 
B*loyd,  between  Floyd  courthouse  and  the 
Patrick  line,  and  was  keeping  the  road  in 
repair  for  tolls  received  at  the  gate  under 
the  last  order.  He  had  never  taken  or  re- 
ceived tolls  under  first  order,  said  road 
being  kept  in  repair  by  surveyor  and  hands 
assigned  to  work  same  until  Whitlow's  last 
contract  was  made  with  county  court.  Toll- 
gate  was  the  personal  property  of  the  said 
R.  W.  Whitlow.  At  the  date  set  out  in  the 
information,  defendants,  with  their  teams, 
drove  up  to  the  toll-gate  in  the  county  of 
Floyd,  and  found  the  same  closed  and  fas- 
tened. They  demanded  that  the  gate-keeper 
should  open  the  gate;  the  gate-keeper  de- 
manded the  usual  tolls  before  opening 
053  *the  gute ;  the  defendants  refused  to 
pay  tolls,  said  they  did  not  intend, 
and  would  not  pay  tolls,  and  the  gate-keeper 
refused  to  open  gate.  Thereupon,  then  and 
there,  the  defendants  by  force  broke  down, 
removed,  injured  and  destroyed  the  gate, 
and  passed  over  said  road  without  paying 
tolls. 

The  court  is  of  opinion,  that  there  was  no 
error  in  the  judgment  of  the  court  in  over- 
ruling the  demurrer  and  assessing  a  fine 
against  the  plaintiffs  in  error.  They  were 
certainly  guilty  of  the  offence  which  the 
statute  defines.  They  unlawfully  injured 
and  destroyed  personal  property  not  their 
own.  The  toU-g^te  was  the  personal  prop- 
erty of  Whitlow.  It  was  not  only  injured 
but  destroyed  by  the  plaintiffs  in  error. 
The  toU-gute  was  erected  by  Whitlow  under 
an  order  of  the  county  court  of  Floyd.  It 
may  be  that  such  order  was  without  au- 
thority, (on  that  question  we  express  no 
opinion,)  and  that  being  without  authority 
it  was  a  nuisance  to  erect  a  toll-gate  across 
a  public  highway.  But  that  question  the 
plaintiffs  in  error  had  no  right  to  decide 
for  themselves,  except  at  their  own  peril. 

But  if  the  toll-gate  was  such  an  obstruc- 
tion on  the  highway  as  could  be  regarded 
as  a  nuisance,  the  plaintiffs  in  error  could 
only  be  justified  in  removing  it  peaceably, 
not  in  destroying  it.  The  evidence  shows 
that  they  not  only  removed  the  gate,  but 
destroyed  it.  This  was  an  unlawful  act 
which  was  indictable  under  the  statute. 
The  court  is  therefore  of  opinion,  that  there 
is  no  error  in  the  judgment  of  said  circuit 
court,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 


964         *Page  v.  The  Commonwealth. 

January  Term,  1876,  Richmond. 

I.  Trial  for  Felony.— A  person  examined  by  a  Justice 
for  a  felony,  may  be  sent  on  for  trial  to  the  circuit 
conrt  of  the  county  then  in  session,  and  may  be 
arraigned  and  tried  at  that  term  of  the  court 

9.  Same  —  Pleadlns— Repilcatloo— Rejoinder.— On  the 
arraifirnment  of  a  prisoner  on  a  charire  of  felony,  he 
flies  a  special  plea,  to  which  the  attorney  for  the 
commonwealth  flies  a  special  replication:  and  to 
this  replication  the  prisoner  demurs.  The  demur* 
rer  beinsr  oyermled,  the  prisoner  cannot  rejoin  to 
the  replication  without  withdrawinir  his  demurrer. 

3.  Some— Same  —  AtttrefoU  Acquit— Replication  to.— 
A  prisoner  indicted  for  felony  flies  a  plea  of  auir^ 
foit  acQuU,  and  makes  the  record  of  his  former 
trial  a  part  of  his  plea;  and  he  avers  that  the 
offence  for  which  he  had  been  before  tried  is  the 
same  offence  for  which  he  is  then  on  trial:  and 
the  evidence  necessary  to  convict  him  on  the  pres- 
ent indictment,  if  introduced,  would  have  con- 
victed him  on  the  flrst  trial.  The  attorney  for  the 
commonwealth  replies  that  there  is  no  record  of 
the  trial  of  the  prisoner  for  the  same  identical 
felony  and  offence  charged  in  the  indictment  on 
which  the  prisoner  is  then  arraigned.  The  replica^ 
tion  denies  one  of  the  essential  averments  of  the 
plea,  viz:  that  the  offence  was  the  same  as  that  for 
which  the  prisoner  had  been  before  tried;  and  is 
therefore  a  ffood  replication  to  the  plea. 

4.  Same— Same— 5ame.— In  such  a  case  it  would  not 
have  been  proper  to  traverse  the  allegation  that 
the  evidence  necessary  to  convict  him.  &c  The 
two  indictments  beiuff  for  similar  offences,  and 
in  the  same  words,  except  as  to  time,  which  is 
immaterial,  of  course  the  same  facts  which  sustain 
the  one  would,  standinir  by  themselves,  sustain  the 
other.  But  when  it  is  averred  and  shown  that 
the  two  offences, thouffh  similar,  are  not  in  fact  the 
same,  but  different  offences,  all  foundation  for 
the  plea  is  taken  away. 

8.  Same— Same— Same— Instructions.— Upon   the  trial 

of  the   issue  on   the  plea  of   ctutrefoU  acquit^  an 

instruction  to  the  jury,  that  if  they  believe,  &c., 

that  the  house  named  in  the  indictment  for  the 

bumluflr  of  which  the  prisoner  was  arraigned 

966  and  *tried  at  a  previous  term  of  the  court,  is 
not  the  same  house,  nor  the  same  burning 
charired  in  the  indictment  upon  which  he  now 
stands  arraigned,  then  they  must  find  against  the 
prisoner  on  the  issue  joined  is  correct  And  it 
makes  no  difference  that  the  offences  charired  in 
the  two  indictments  are  described  as  the  burnings 
of  the  dwellinir  house  of  R,  if  the  jury  believe  that 
in  reality  distinct  houses  and  distinct  burniuffs  are 
referred  to  in  the  two  indictments. 

6.  Same— Same— Same— Evidence.— On  the  trial  of  the 
issue  on  the  plea  of  atUnfoU  acquU,  R,  whose  dwell- 
ing house  was  in  both  indictments  alleged  to  have 
been  burned,  and  who  was  the  principal  witness 
for  the  commonwealth  as  to  the  buminrs  on  both 
trials,  may  be  asked,  and  may  state  whether  or 
not  the  verdict  of  the  jury  on  the  flrst  trial  had 
relation  to  the  house  charged  to  have  been  burned 
in  the  indictment  on  which  the  prisoner  was  then 
arraigned.  The  enquiry  is  as  to  fact,  not  an 
opinion. 

7.  Same— Summoning  Jurors  from  Another  County.— 

Under  the  act  Code  of  1873,  ch.  202,  f  10,  the  court 
may  direct  jurors  to  be  summoned  from  another 
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county  or  corporation  for  the  trial  of  a  prisoner 
upon  the  issue  on  the  plea  of  autr^aU  acQuU,  as 
well  as  on  the  general  issue. 

S.  Same— Same— Discretloii  of  Court.*— Whether  it  is 
a  case  In  which  a  Jury  should  be  summoned  from 
abroad,  is  for  the  court  of  trial  to  determine;  and 
the  appellate  court  will  presume  that  the  court  of 
trial  acted  rlg-htly  in  the  matter  unless  the  con- 
trary plainly  appears. 

9.  Same— ConfeMlons  — Competency  of  Jurors.t— The 
issue  on  the  plea  of  autr^ois  aeoiM  haYinff  been 
found  airainst  the  prisoner,  and  he  belnfir  on  his 
trial  on  the  plea  of  "not  rullty,"  elffht  of  the  Jurors 
who  had  tried  the  first  issue  were  called  and  exam- 
ined on  their  voir  dUe,  when  they  stated  that, 
durinff  that  trial,  they  had  heard  R,  in  his  testi- 
mony while  speakinir  of  the  burning  of  the  house, 
say  that  the  prisoner  had  confessed;  but  as  he 
used  the  last  word  he  was  Interrupted,  and  told  to 
say  nothlnfir  about  the  confession;  but  that  they 
believed  they  could  ffive  the  prisoner  a  fair  and 
impartial  trial  on  the  evidence,  notwithstanding- 
anything  they  had  heard,  having  no  Impression  on 
their  minds  on  the  question  as  to  the  guilt  or  Inno- 
cence of  the  prisoner,  which  it  would  require  evi- 
dence to  remove.    They  are  competent  jurors. 

ID.  Same— Same4— That  admissions  and  confessions 
of  a  prisoner  may  be  given  in  evidence  acrainst 
him.  The  rule  in  Smith'a  com,  10  Oratt.  784,  and 
ShiJfUV*  case,  14  Id.  062,  reaffirmed. 

This  was  an  indictment  in  the  circtiit  court 
of  Chesterfield,  against  Hillary  Page, 
956  for  bttming  the  dwelling  *house  of 
Frank  6.  Ruffin  in  the  night  time. 
The  prisoner  was  tried,  convicted  and  sen- 
tenced to  be  hung  at  the  May  term  of  the 
court  for  1875.  And  he  thereupon  applied 
to  this  court  for  a  writ  of  error ;  whicn  was 
allowed.  The  case  is  stated  in  the  opinion 
of  Judge  Moncure. 

8.  Page  and  E.  C.  Cabell,  for  the  pris- 
oner. 

The  Attorney  General,  for  the  common- 
wealth. 

Moncure,  P. ,  delivered  the  opinion  of  the 
court. 

In  March,  April,  May  and  July  1874,  and 
January  1875,  many  houses  on  the  land  of 
Francis  G.  Ruffin,  in  the  county  of  Ches- 
terfield, were  at  different  times,  burned  or 
set  fire  to,  generally  in  the  night  time,  by 
some  person  then  unknown;  and  it  being 
afterwards  discovered,  or  supposed  to  be 
discovered,  that  a  colored  boy  named  Hillary 
Page,  living  with  his  mother  on  the  said 
land,  was  the  author  of  all  these  fires,  he 
was  accordingly  charged  therewith  and 
arrested  therefor,  and  indictments  were,  at 
difiFerent  times,  found  and  tried  against 
him  for  some  of  these  offences,  in  the  cir- 
cuit court  of  said  county ;  on  three  of  which 

*Summoalog  Jurors— DUcretloa  of  Court.- See  cita- 
tion of  principal  case  in  State  v.  Hudkins,  86  W.  Va. 
851.  18  S.  E.  Rep.  666. 

Kompetency  of  Jurors.- This  subject  is  exhausted 
in  Shinn  v.  Com.,  82  Oratt  900,  and  note. 

^Confessions.- See  monographic  note  on  "Confes- 
sions Generally"  to  Swartz  v.  Com.,  87  Gratt.  1026. 


indictments  he  was,  at  different  times,  ooc- 
victed  and  condemned  to  death.  The  fint 
conviction  took  place  in  February  1875,  aa£ 
was  on  an  indictment  containing  three 
counts,  charging  the  offence  in  different 
forms.  In  the  first  count,  the  house  was 
described  as  ^^a  certain  dwelling^  house  of 
one  Francis  G.  Ruffin."  In  the  second,  it 
was  described  as  a  certain  dw^elling  boose 
of  '^Phillip  Epps'*  and  four  other  persons 
therein  named.  And  in  the  third,  it  was 
described  as  a  certain   other  house  called  a 

barn  and  stable  of  one  F.  G.  Ruffio. 
067    **Hhe  same   being   an   outhouse,  not 

adjoining  the  dwelling^  house  nor 
under  the  same  roof,  but  some  persons  nsa- 
ally  lodging  therein  at  night,  to-wit:  Phillip 
Epps,'*  and  four  other  persons  therds 
named,  as  aforesaid.  The  prisoner  was 
found  guilty  under  the  third  count,  the  jvrj 
saying  nothing  in  their  verdict  about  the 
first  or  second  counts.  And  sentence  of 
death  was  pronounced  against  him  on  that 
conviction.  This  court  awarded  a  writ  of 
error  to  the  judgment ;  and  upon  argmnoit 
and  consideration  of  the  case,  b^ng  of 
opinion  that  the  finding  by  the  jury  of  a 
verdict  of  **guilty  as  charged  in  the  thiri 
count  of  the  indictment,"  was,  in  effect  i 
finding  of  not  guilty,  as  charged  in  the 
first  and  second  counts  of  the  indictment, 
on  which  two  counts  the  prisoner  was  tiiere- 
fore  entitled  to  a  judgment  of  acquittal: 
and  being  further  of  opinion  that  he  wai 
not  charged  in  the  third  count  with  anj 
offence  punishable  with  death ;  but  at  vaoA 
only  with  an  offence  under  the  fifth  sectioo 
of  chapter  188  of  the  Code,  which  sectioc 
concerns  the  burning  of  **any  t>am,  stable," 
&c. ,  and  makes  the  offences  therein  men- 
tioned punishable  by  confinement  in  the 
penitentiary;  it  was  considered  that  the 
said  judgment  was  erroneous,  and  shoold 
be  reversed  and  annulled.  And  this  court 
proceeding  to  enter  such  judgment  as  the 
said  circuit  court  ought  to  have  entered,  it 
was  further  considered  that  the  prisoner 
should  be  acquitted  of  the  charg-es  contained 
in  the  first  and  second  counts  of  the  indict- 
ment. And  it  was  ordered  that  the  verdict 
of  the  jury  against  him  on  the  third  const 
should  be  set  aside,  and  the  cause  remanded 
to  the  said  circuit  court  for  a  new  trial  to 
be  had  therein  on  the  said  third  count,  for 
the  offence  of  feloniously  and  malicxonslj 
burning  a  bam  and  stable,  as  therein 
charged     and     as    described    in    the   said 

fifth  section  of  chapter  188  of  the 
968    *Code.     But    it  was  declared  in  the 

judgment  of  this  court,  that  it  wooM 
be  competent  for  the  court  below,  if  deemed 
best  to  do  so,  to  have  a  nolle  prosequi  en- 
tered as  to  the  said  third  count,  and  to  prv 
ceed  to  the  trial  of  the  prisoner  on  one  or 
more  of  the  other  indictments  for  felooT 
which  appear  to  have  been  found  against 
him,  in  the  same  court  and  at  the  sane 
time  with  the  indictment  on  which  he  had 
been  tried  as  aforesaid,  or  any  other  iDdic^ 
ment  which  might  have  been,  or  might  be 
found  against  him  for  felony  in  the  same 
court.     Accordingly   it   appears   that  iftff 
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the  said  cause  was  remanded  to  the  circuit 
court  as  aforesaid,  it  was  not  further  pros- 
ecuted therein,  but  the  prisoner  was  tried, 
convicted  and  sentenced  to  death  on  each 
of  two  other  indictments  found  against  him 
in  the  same  court  on  the  12th  day  of  May 
1875,  in  each  of  which  he  was  charged  with 
a  like  ofiFence  to  that  charged  in  the  first 
count  of  the  indictment  on  the  third  count 
of  which  he  had  previously  been  convicted 
as  aforesaid;  the  said  offence  being  de- 
scribed in  all  of  the  said  indictments  as  the 
felonious  and  malicious  burning  of  a  cer- 
tain dwelling  house  of  one  Francis  G. 
Ru£Ein,  in  the  said  county,  in  the  night, 
and  being  charged  in  one  of  the  said  two 
indictments  last  found,  which  one  was 
marked  by  the  clerk  when  presented  No.  5, 
as  having  been  committed  on  the  26th  day 
of  April  1874,  about  the  hour  of  one  o'clock 
in  the  night  of  that  day,  and  in  the  other 
of  the  said  two  indictments  last  found, 
which  was  marked  by  the  clerk  when  pre- 
sented No.  7,  as  having  been  committed  on 
the  31st  day  of  March  1874,  about  the  hour 
of  three  o'clock  in  the  night  of  that  day. 
It  appears  that  the  indictment  on  which  the 
prisoner  had  previously  been  convicted  as 
aforesaid  was  marked  No.  1,  and  in  it  the 
offence  is  charged  as  having  been 
969  committed  on  the  29th  day  of  *July, 
about  the  hour  of  two  o'clock  in  the 
night  of  that  day.  The  prisoner  was  con- 
victed on  one  of  the  said  two  indictments 
last  found,  to-wit:  the  one  marked  No.  S, 
on  the  21st  day  of  May  1875 ;  and  on  the 
other,  to-wit:  the  one  marked  No.  7,  on  the 
1st  day  of  June  1875 ;  and  he  was  sentenced 
to  death  in  each  case  on  the  2nd  day  of 
June  1875.  To  each  of  the  judgments  in 
these  two  cases  a  writ  of  error  was  awarded 
by  this  court. 

A  great  many  errors  were  assigned  in 
the  petition  for  a  writ  of  error  in  each  case. 
The  two  cases  were  argued  together,  but 
-we  will  consider  them  separately  as  a  deci- 
sion of  one  of  them  may  render  it  unneces- 
sary to  decide  or  consider  the  other.  We 
"will,  therefore,  proceed  now  to  consider  the 
case  in  which  the  indictment  is  marked 
Ko.  7. 

All,  or  nearly  all,  of  the  questions  arising 
in  this  case  are  presented  by  the  bills  of 
exceptions  which  were  taken  during  the 
progress  of  the  trial,  and  which  are  fifteen 
in  number,  including  No.  2,  which  is  not 
in  the  record  and  was  not  filed,  as  appears 
"by  a  note  of  the  clerk  of  the  court  below, 
at  the  foot  of  the  record.  We  will  consider 
and  dispose  of  these  questions  in  the  order 
in  which  they  are  presented  by  the  bills  of 
exceptions ;  some  of  which  will  require  very 
brief  notice,  and  seem  not  to  be  relied  on, 
and  are  not  noticed  in  the  assignment  of 
errors,  unless  it  be  under  the  general  head 
at  the  end  of  the  petition,  of  '* numerous 
other  errors  which  are  apparent  in  the 
record. ' ' 

1.  Bill  of  exceptions  No.  1  was  taken  to 
the  ruling  of  the  court  in  refusing  the  peti- 
tion of  the  prisoner  to  grant  him  a  manda- 
mus nisi  to  the  justice  of   the   peace  of  the 


county  by  whom  the  prisoner  was  examined 
and  remanded  to  answer  for  the  felony 

960  for  which  *he  was  indicted,  to  appear 
before  the  court   forthwith   and  show 

cause  why  a  peremptory  mandamus  should 
not  issue,  commanding  him  to  remand  the 
said  Hillary  Page  to  the  next  term  of  the 
circuit  court  to  answer  for  a  felony  for 
which  he  was  indicted  and  arrested,  instead 
of  remanding  him  to  the  present  term  of 
the  said  court. 

The  question,  no  doubt,  intended  to  be 
presented  by  this  bill  of  exceptions  was, 
whether  a  person  remanded  by  an  examin- 
ing justice  for  trial  for  felony  in  the  circuit 
court,  could  be  arraigned  and  tried  at  a 
term  of  the  court  then  in  session,  or  only 
at  a  term  of  the  court  commencing  after 
such  examination.  Conceding,  for  the  pur- 
poses of  this  case,  that  the  question  was 
pr^s^nted  in  a  proper  way,  we  are  of  opin- 
ion that  it  was  properly  solved  by  the  court 
below,  and  that  a  person  remanded  for  trial 
as  aforesaid  could  be  tried  at  any  time 
after  he  was  so  remanded,  even  though  at 
a  term  of  the  court  which  was  in  session  at 
the  time  of  his  examination  before  a  justice. 
The  Code,  it  is  true,  provides  that  the  com- 
mitment for  trial,  &c.,  **shall  be  in  the  next 
term  of  the  circuit  court  for  such  county;" 
but  that  does  not  prevent  a  trial  from  being 
had  at  an  existing  term  of  the  court,  if  one 
be  then  in  existence.  The  object  of  the 
law  is  to  have  a  speedy  trial  of  a  felony, 
and  it  therefore  provides  that  the  accused 
shall,  unless  good  cause  be  shown  for  a 
continuance,  be  arraigned  and  tried  at  the 
first  term  of  the  court  to  which  he  is  re- 
manded or  sent  on  for^trial.  Code,  ch.  202, 
ii  1  and  2.  It  might  Se  very  inconvenient 
and  injurious,  as  well '  to  the  accused  as  to 
the  commonwealth,  to  delay  a  trial  neces- 
sarily to  a  future  term  of  the  circuit  court, 
when  there  was  one  in  existence  at  which 
it  might  just  as  well  be  had. 

961  *2.  Bill  of   exceptions   No.  2   is  not 
in  the  record,  .as  before  stated. 

3.  Bill  of  exceptions  No.  3  states  that  the 
prisoner  tendered  to  the  court  his  plea  of 
autrefois  acquit,  and  sets  out  the  plea,  in 
which  the  arraignment,  trial,  and  judgment 
had  on  indictment  marked  No.  1,  as  afore- 
said, are  relied  on  as  an  acquittal  of  the 
offence  charged  in  the  indictment  in  this 
case,  marked  No.  7,  as  aforesaid.  To  which 
plea  the  attorney  for  the  commonwealth 
filed  his  replication,  which  is  also  set  out 
in  the  bill;  the  said  replication  being, 
**that  the  offence  charged  in  the  indictment 
for  which  he  is  now  arraigned,  is  another 
and  distinct  offence  from  that  for  which 
the  said  Hillary  Page  was  tried  and  ac- 
quitted, as  stated  in  said  plea. ' '  To  this 
replication  the  prisoner,  by  his  counsel  de- 
murred generally ;  and  the  court  overruling 
his  demurrer,  the  prisoner  asked  leave  to 
join  issue  on  the  replication ;  which  leave 
the  court  refused  to  grant,  unless  he  would 
withdraw  his  demurrer  to  the  replication ; 
but  offered  to  permit  him  to  join  issue  on 
the  replication  if  he  would  withdraw  his 
demurrer  thereto ;  which   he   refused  to  do ; 
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whereupon  the  court  refused  again  his  mo- 
tion to  join  issue.  And  to  this  opinion  and 
ruling-  of  the  court  the  prisoner  excepted. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  opinion  and  ruling  of  the 
court  below.  The  prisoner  had  no  right  to 
demur  and  rejoin  to  the  same  replication  at 
the  same  time.  He  had  his  election  to  do 
either.  He  elected  to  demur;  when  his  de- 
murrer was  decided  against  him,  all  he 
could  then  ask  was  to  withdraw  his  de- 
murrer and  rejoin,  and  this  the  court  offered 
to  permit  him  to  do;  but  he  refused.  He 
has  therefore  no  just  cause  of  complaint  in 
this  respect.  He  says  in  his  petition, 
992  that  **the  demurrer  being  *overruled 
by  the  court,  the  judgment  should 
have  been  respondeat  ouster."  He  did  an- 
swer over,  by  pleading  not  guilty,  after  his 
special  plea  of  autrefois  acquit  was  disposed 
of.  The  right  of  respondeat  ouster  does  not 
authorize  a  party  whose  demurrer  to  a  repli- 
cation has  been  decided  against  him  to  put 
in  a  rejoiner  without  withdrawing  his  de- 
murrer. That  would  be  a  case  of  palpable 
duplicity ;  and  would  be  the  same  thing  as 
if  he  had  offered  to  demur  and  rejoin  at  the 
same  time  to  the  replication.  He  may  plead 
double  in  the  first  step  in  a  line  of  plead- 
ing. For  example,  he  may  plead  autrefois 
acquit  and  not  guilty.  But  he  cannot 
plead  double  in  any  subsequent  step  in  that 
line. 

But  in  this,  case  there  was  a  second  plea 
of  autrefois  acquit,  founded  on  the  same 
ground  of  acquittal,  in  the  line  of  which 
pleading  the  prisoner  rejoined,  instead  of 
demurring  to  the  replication ;  and  thus  had 
all  the  benefit  he  could  have  derived  from 
being  allowed  to  rejoin  without  withdraw- 
ing his  demurrer  to  the  first  replication. 
In  no  view,  therefore,  can  he  have  been 
injured  by  the  action  of  the  court  below  in 
this  respect. 

The  first  assignment  of  error  may  here 
properly  be  noticed.  For  though  it  does 
not  present  the  ^ame  question  presented  by 
the  third  bill  of  exceptions,  it  is  founded 
on  what  is  set  forth  rn  that  bill.  That 
assignment  is,  that  the  court  erred  in  over- 
ruling the  demurrer  tp  the  replication  to 
the  plea  of  autrefois  acquit  tendered  by  the 
prisoner.  That  plea  was  clearly  demurrable 
in  not  showing  by  the  record  an  acquittal 
of  any  offence,  but  on  the  contrary  a  con- 
viction. The  prisoner,  however,  was  not 
injured  by  the  action  of  the  court  in  this 
respect,  even  if  it  had  been  erroneous,  for 
he  put  in  a  second  plea  of  former  ac- 
983  quittal,  under  *which  he  would  have 
had  the  full  benefit  of  his  former  ac- 
quittal if  it  had  in  fact  been  for  the  same 
offence. 

4.  The  third  assignment  of  error  is 
founded  on  bill  of  exceptions  No.  4,  and  in 
that  the  court  erred  in  refusing  to  reject 
the  replication  to  the  second  plea  of  autre- 
fois acquit,  on  the  ground  that  it  was  not 
responsive  to  every  part  of  the  plea. 

The  plea  and  replication  are  set  out  in 
the  bill  of  exceptions,  and  are  in  substance 
ar>  follows: 


The  prisoner  for   plea    says,    that  he  kai 
been  heretofore,  to  wit:  in  the  circuit  ooct. 
&c.,  in  February  1875  indicted,  for  that  be. 
on  the  29th  day  of  July,    in    the  year  15i 
about  the  hour  of   2  o'clock  in  the  night  of 
that  day,  in  the  county  aforesaid,  a  certais 
dwelling  house   of   one   Francis   G.  Raffia, 
there  situate,    feloniously   and    malidooslj 
did  burn  against  the  peace,    Ac,  as  will  be 
seen  from  the  first  count  of  an  indictmect 
herewith  filed,  and   prayed  to  be  taken  asi 
part  of  this  plea;  that   on    this   indictaxat 
he  was,  at   the   said   term,     arraigned  ia£ 
tried   for   the   said  offence  by  a  jury  of  his 
country,  and  by  said  jux^  acquitted  of  sasA 
charge,  as  may  be  seen  from  the  recoftl  asd 
judgment  of  said  court,  entered  at  its  Feb- 
ruary   term   1875.      And    the    said   Hillaij 
Page  further  says,  that  the    said  offence  d 
which    he   was   thus  acquitted,  is  the  saae 
offence   of   which  he   is    no'w  indicted,  ud 
that  he  is  the  same  Hillary  Pag-e  menticaed 
in  the  said  record  and    judg'ment,   and  that 
the  evidence   necessary   to  convict  him  oc 
the  present  indictment  would  have  convicted 
him  if  properly  introduced  on    the  preTi<«s 
trial  and  indictment   when    he    was  by  the 
jury    acquitted;    and    this    he    is   readj  t» 
verify.     Wherefore  he  prays,  Ac- 

To  which  plea  the  attorney  for  the  cmi- 
mon wealth  filed  his  replication  in  substance 
as  follows:  that  by  reason  of  anythinf 
in  the  said  last  plea  alleged,  the 
964  *common wealth  oug-ht  not  to  be  pre- 
cluded, &c.,  because  the  said  attonxj 
says,  that  while  admitting^  that  the  prisoner 
is  the  same  Hillary  Page  who  was  tried,  as 
is  alleged  in  said  plea,  Ac,  there  is  no  sack 
record  in  the  said  court  referred  to  in  the 
said  plea  of  the  said  acquittal  in  due  mil* 
ner  of  law  of  the  said  Hillary  Page,  of  ud 
from  the  same  identical  felony  and  offence 
charged  in  the  said  indictment  upon  which 
he,  the  said  Page,  is  now  arraigned,  as  a 
by  the  said  Page  in  his  said  plea  in  that 
behalf  alleged ;  and  this  the  said  attornej 
for  the  commonwealth  prays  may  be  en- 
quired of  by  the  country. 

This  replication  the  prisoner  moved  thr 
court  to  reject,  as  not  being  responsiTC  to 
the  plea  j^,  but  the  court  overruled  the  m>- 
tion  ;  an^  to  this  opinion  and  ruling  of  the 
court,  the  prisoner  excepted. 

We  think  there  is  no  error  in  this  opinioa 
and  ruling  of  the  court.  The  replication  is 
responsive  to  the  plea.  It  traverses  a  vitalh 
important  allegation  of  the  plea,  that  the 
offences  charged  in  the  two  indictmeflts 
were  one  and  the  same  offence.  The  pris- 
oner may  have  been  acquitted  a  thoasu<! 
times  of  offences  precisely  like  the  offence 
charged  in  this  indictment,  and  yet  if  none 
of  them  was  this  identical  off^ence,  sadi 
acquittals  would  be  no  bar  to  a  prosecntics 
under  this  indictment.  The  plea  rests  &pas 
two  grounds:  1st,  that  there  was  a  foraer 
acquittal  of  an  offence — that  is  matter  of 
record ;  and,  2dly,  that  such  offence  was  the 
same  which  is  charged  in  the  present  te* 
dictment.  That  is  matter  of  fact  to  be 
proved.  The  prosecutor  need  not  take  isstt 
on  both  of  these    grounds.     He  may  adsit 
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the  former,  and  traverse  the  latter ;  and  that 
is  what  in  effect  he  did  in  this  case. 

The  counsel  for  the  prisoner  seem  to  sup- 
pose that  the  replication  should  have 
966  traversed  the  alleg'ation  in  ''^the  plea, 
**that  the  evidence  necessary  to  con- 
vict him  on  the  present  indictment,  would 
have  convicted  him  if  properly  introduced 
on  the  previous  trial  and  indictment  when 
he  was  by  the  jury  acquitted.'* 

Now  certainly  such  a  traverse  was  not 
necessary,  and  would  have  been  very  im- 
proper. The  two  indictments  being  for 
similar  ofiFences,  and  in  the  very  same 
^words,  except  as  to  time,  which  is  immate- 
rial, it  follows,  as  a  matter  of  course,  that 
the  same  facts  which  sustain  the  one,  would, 
standing  by  themselves,  sustain  the  other. 
But  when  it  is  averred  and  shown  that  the 
two  offences,  though  similar,  are  not  in 
fact  the  same,  but  very  different  offences, 
all  foundation  for  the  plea  is  thus  completely 
taken  away.  Surely  it  cannot  be  necessary 
to  cite  authority,  or  say  anything  more  in 
support  of  this  view. 

The  next  questions  presented  by  the  bills 
of  exceptions  in  this  case  are  in  regard  to 
instructions  asked  for  by  the  prisoner  and 
the  commonwealth  respectively,  on  the  trial 
of  the  issue  joined  on  the  second  plea  of 
autrefois  acquit.  These  instructions  are 
the  subjects  of  bills  Nos.  5,  6  and  7,  which 
will  be  considered  together. 

5.  Bill  of  exceptions.  No.  5,  states  that 
the  prisoner  tendered  to  the  court  the  fol- 
lowing instructions  numbered  from  one  to 
four,  which  are  to  the  following  effect : 

1.  If  the  jury  believe  that  the  evidence 
necessary  to  support  a  conviction  on  the 
present  indictment  would  also  have  sup- 
ported a  conviction  on  the  previous  indict- 
ment, then  they  must  find  that  he  has  been 
heretofore  acquitted  of  the  same  offence. 

2.  The  issue  before  them  is,  not  whether 

or  not  the  offences  charged  in  the  two 
066    indictments  are  one   and  *the  same, 

but  whether  an  acquittal  under  one  is 
an  acquittal  of  the  other. 

3.  On  the  trial  of  an  indictment  for  a 
felony,  the  day  and  year  are  not  material ; 
and  on  the  trial  of  a  felony,  on  an  indict- 
ment charging  an  offence  to  have  been 
committed  on  the  28th  day  of  July  1874,  a 
prisoner  may  be  legally  convicted  if  the 
evidence  shows  that  the  offence  was  com- 
mitted on  the  31st  day  of  March  1874. 

4.  If  the  jury  believe  from  the  evidence 
before  them,  that  the  prisoner  was  tried 
and  acquitted  of  burning  the  dwelling^  house 
of  Francis  G.  Rufiin  on  the  29th  day  of  July 
1874,  and  that  the  present  indictment 
charges  him  with  burning  the  dwelling 
house  of  Francis  6.  Rufiin  on  the  31st  day 
of  March  1874,  then  they  must  find  that  he 
has  been  acquitted  of  the  offence  charged 
in  the  present  indictment,  unless  they  be- 
lieve from  the  evidence  that  there  was  also 
a  dwelling  house  burned  on  the  29th  day  of 
July  1874,  and  that  he  was  tried  for  that 
burning  on  his  previous  trial. 

Which  instructions  the  court  refused  to 
g"ive,  to  which  ruling  the  prisoner  excepted. 


6.  Bill  of  exceptions  No.  6  states  that  the 
commonwealth  tendered  to  the  court  the 
following  instructions  to  the  jury: 

**That  if  the  jury  believe  from  the  evi- 
dence that  the  offence  for  which  the  prisoner 
is  now  arraigned  is  another  and  distinct, 
and  not  the  same  oifence  for  which  he  has 
been  heretofore  tried  and  acquitted,  then 
they  must  find  against  the  prisoner  upon 
the  issue  joined. 

**And  if  they  believe  from  the  evidence 
that  the  house  named  in  the  first  count  of 
the  indictment,  for  the  burning  of  which 
the  prisoner  was  arraigned  and  tried  at  the 
February  term  of  the  court,  is  not  the  same 
house  nor  the  same  burning  charged 

967  in  the  indictment  *upon  which  he  now 
stands  arraigned,  then  they  must  find 

against  the  prisoner  on  the  issue  joined. 
And  it  makes  no  difference  that  the  offences 
charged  in  the  indictments  are  described- as 
the  burnings  of  the  dwelling  house  of 
Francis  G.  Rufiin,  if  the  jury  believe  that 
in  reality  distinct  houses  and  distinct  burn- 
ings are  referred  to  in  the  two  indictments. " 
Which  instructions  the  court  gave;  to 
which  ruling  the  prisoner  excepted. 

7.  Bill  of  exceptions  No.  7  states  that  the 
prisoner  tendered  to  the  court  the  following 
instruction  to  the  jury : 

**That  if  they  believe  that  the  evidence 
necessary  to  support  a  conviction  on  the 
present  indictment  would  also  have  sup- 
ported a  conviction  on  the  previous  trial, 
then  they  must  find  that  he  has  been  here- 
tofore acquitted  of  the  same  offence. 

Which  said  instruction,  as  it  was  tendered, 
the  court  refused  to  give;  but  gave  it  with 
the  following  addendum  made  thereto  by 
the  court. 

**But  if  the  jury,  from  the  evidence,  be- 
lieve that  the  prisoner,  on  the  former  trial, 
was  tried  for  a  separate  and  distinct  offence, 
occurring  at  a  separate  and  distinct  time, 
involving  a  separate  and  distinct  act,  then 
the  jury  may  find  for  the  commonwealth  on 
the  issue  joined." 

To  which  ruling  of  the  court,  in  refusing 
to  give  the  said  instruction  as  asked  for, 
and  in  giving  it  with  the  addendum  afore- 
said, the  prisoner  excepted. 

We  think  that  the  circuit  court  did  not 
err,  at  least  to  the  prejudice  of  the  prisoner, 
in  regard  to  the  said  instructions.  Cer- 
tainly the  court  did  not  err  in  refusing  to 
give  the  instructions  numbered  1  and  2  in 
bill  of  exceptions  No.  5;  nor  in  giving  the 
instructions  named  in  bill  of  excep- 

968  tionsNo.  6;  nor,  (to  the  prejudice  *of 
the  prisoner)  in   refusing  to  give  the 

instruction  asked  for,  but  giving  it  with 
an  addition  as  mentioned  in  bill  of  excep- 
tions No.  7.  The  instructions  numbered  3 
and  4  in  bill  of  exceptions  No.  5,  would 
have  been  true  enough,  standing  by  them- 
selves, and  as  abstract  propositions.  But 
standing  as  they  were,  and  without  any 
evidence  Jto  support  them,  they  would  have 
misled  the  jury,  or  were  calculated  to  do  so ; 
and  the  court  was  warranted  in  refusing  to 
give  them.  No  evidence  is  set  out  in  either 
of  the  three  bills  of  exceptions  which  relate 
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to  the  instructions.  And  if  we  look  to  the 
facts  certified  in  a  subsequent  bill  of  ex- 
ceptions, No.  11,  we  find  that  there  was  not 
a  particle  of  evidence  in  the  case  tending 
to  prove  that  the  offences  charged  in  the 
two  indictments  were  the  same ;  but  on  the 
contrary  there  was  ample  evidence  that 
they  were  totally  distinct,  committed  at 
different  times  and  places,  and  upon  differ- 
ent buildings.  Taking  all  the  instructions 
given  by  the  court  to  the  jury  together,  the 
law  was  thereby  correctly  and  fully  laid 
down  on  the  subject,  and  if  there  was  any 
error  therein,  it  was  certainly  not  to  the 
prejudice  of  the  prisoner. 

8.  Bill  of  exceptions  No.  8,  states  that 
on  the  trial  of  the  issue,  on  the  plea  of 
autrefois  acquit,  Francis  G.  Ruffin,  a  wit- 
ness for  the  commonwealth,  was  asked  to 
*' state  whether  or  not  the  verdict  rendered 
by  the  jury  sworn  for  the  trial  of  Hillary 
Page  at  the  February  term  of  the  said  cir- 
cuit court,  had  relation  to  the  house  charged 
in  the  indictment  upon  which  he  is  now 
arraigned,  as  having  been  burnt  on  the  31st 
day  of  March  1874;*'  to  which  question  the 
prisoner  objected  as  illegal.  But  the  court 
overruled  the  objection,  and  permitted  the 
question  to  be  asked  and  answered :  when 
the  witness  answered  that  it  did  not.  To 
this  question  and  answer  the  prisoner  ex- 
cepted. 
069  ^The  ground  of  this  exception,  as 
stated  in  the  assignment  of  error  is, 
that  the  testimony  objected  to,  is  **simply 
the  opinion  of  a  witness  on  a  question  of 
law  and  record  evidence." 

The  only  meaning  and  effect  of  this  evi- 
dence was,  that  the  two  indictments  were 
for  different  offences.  The  witness  was  the 
owner  of  both  houses,  the  burning  of  which 
was  the  subject  of  the  two  prosecutions 
respectively.  He  was  the  principal,  if  not 
the  only  witness  in  regard  to  the  burning 
in  each  case.  He  knew  perfectly  well  that 
the  former  trial  was  for  burning  his  barn 
and  stable  on  the  29th  day  of  July  1874,  and 
the  latter  trial  was  for  burning  his  dwelling 
house  on  the  31st  of  March  1874 ;  and  he 
could  and  did  therefore  state  as  a  fact,  that 
the  verdict  rendered  at  the  February  term 
of  the  court  in  1875,  for  burning  a  house  on 
the  29th  day  of  July  1874,  did  not  have  re- 
lation to  the  house  charged  in  the  indict- 
ment on  which  he  was  then  arraigned  as 
having  been  burnt  on  the  31st  day  of  March 
1874. 

9.  Bill  of  exceptions,  No.  9,  seems  to  have 
been  waived  by  the  prisoner's  counsel. 

10.  Bill  of  exceptions.  No.  10,  states  that 
the  jury  on  the  trial  of  the  issue  on  the  plea 
of  autrefois  acquit,  after  hearing  the  evi- 
dence, were  about  retiring  to  their  room  to 
consider  of  their  verdict,  when  the  court 
gave  them,  to  carry  with  them  to  their 
room,  the  plea  of  the  prisoner,  with  the 
replication  thereto,  the  instructions  of  the 
court  in  writing,  and  the  indictments  No. 
1  and  No.  7,  but  failed  to  give  the  jury  the 
written  opinion  of  the  court  of  appeals  de- 
fining and  declaring  the  legal  force  and 
effect  of  the  verdict  of  the  jury,  who  for- 


merly tried  the  prisoner  on  indictment  Ko.  1. 

all  of  these   papers   having  been  ofifered  is 

evidence  and  read  to  the  jury.     After  their 

retirement    the    jury     returned    ints 

970  *court  and  rendered  their  verdict ;  asd 
the    prisoner    thereupon    moved   the 

court  to  set  aside  the  verdict*  because  tke 
jury  had  been  permitted  to  carry  the  su£ 
indictments,  Nos.  1  and  7,  with  them  to 
their  room  without  taking  with  them  tbe 
opinion  of  the  court  of  appeals  afocesaid: 
which  motion  the  court  overruled;  and  t» 
this  ruling  of  the  court  the  prisoner  exoeiits. 

It  was  no  doubt  well  understood  by  the 
jury,  and  not  denied  by  the  commonwealtk 
that  the  prisoner  was  acquitted  of  the  offieiKc 
charged  in  indictment  No.  1,  and  that  was 
all  that  the  opinion  of  the  court  of  appeals 
could  show  in  favor  of  the  prisoner.  Tke 
circuit  court,  if  it  had  been  asked,  irosU 
have  instructed  the  jury  as  to  the  meanisf 
and  effect  of  the  said  opinion,  and  woaid 
no  doubt  have  handed  it  to  the  jury,  to  take 
into  their  room  with  the  other  papers  afoce- 
said  on  their  retirement,  but  it  was  net 
asked  to  do  so.  And  after  their  retnm  into 
court  with  their  verdict,  it  was  too  late  to 
make  the  objection,  if  it  ever  could  haTe 
been  properly  made ;  and  the  court  did  not 
err  in  overruling  the  motion  to  set  aside 
the  verdict  on  the  ground  aforesaid. 

11.  Bill  of  exceptions.  No.  11,  states  diat 
the  jury,  having  heard  the  evidence  on  the 
issue  joined  on  the  plea  of  autrefois  acquit 
retired  to  their  room,  and  after  some  date 
returned  into  court  with  their  verdict  in 
these  words:  ^^We,  the  jury,  find  that  tfe 
said  Hillary  Page  had  not  been  tried  and 
acquitted  for  the  offence  charged  in  the  in- 
dictment. Thomas  Woodfin,  Foreman.** 
Whereupon  the  prisoner  moved  the  court  to 
set  aside  the  verdict,  because  of  its  beini^ 
contrary  to  law  and  the  evidence;  wfaick 
motion  the  court  overruled ;  and  to  tiiis  rac- 
ing of  the  court  the  prisoner  excepts,  aol 
the  court  certifies  the  facts  proved  on  tbe 
trial  of  the  said  issue  to  be  as  follows: 

971  *Then     follows    the    certificate  of 
facts,  including  the  warrant  of  arrest 

dated  the  I5th,  and  mittimus  dated  the  lock 
day  of  February  1875,  in  which  HiUaiT 
Page  is  charged  with  feloniously  bnmxnf 
in  the  night  time,  on  different  days,  saaArj 
houses,  the  property  of  F.  6.  Ruffin,  St., 
in  the  county  of  Chesterfield,  among  wfaick 
was  one  bam  and  stable  charged  to  hare 
been  burnt  on  the  29th  of  July  1874,  aa^ 
one  dwelling  house  on  the  31st  of  Uaicb 
1874 ;  jilso  including  indictment  No.  1,  asd 
copy  of  the  record  of  the  trial  thereon  &t 
February  term  1875,  and  of  the  recocd  d 
the  case  in  this  court,  including  the  open- 
ion  of  the  court  in  the  case  as  aforesaid 
After  which  follows  a  certificate  in  these 
words : 

*  *  And  for  the  commonwealth  it  was  pevred 
by  a  witness  that  the  two  houses  described 
in  the  two  indictments,  numbered  1  and  7, 
were  totally  distinct  houses,  situated  cat 
mile  apart ;  that  the  house  burned  in  J<r 
was  just  one  mile  from  the  house  boraed 
on  the  31st  of  March ;  that   there   had  oat 
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b»een  only  one  burning,    but   several;  that 
the  house  burned  on   the  29th  day  of  July 
1.874,  was  really  his  barn;"  being  charged 
Ln  the  first  count  of  indictment  No.  1  to  be 
l^is  dwelling  house,  in   the   second  count  to 
be  the  dwelling  of  Philip  Epps  and  others, 
a.xid     in     the     third    to    be    his    barn,    in 
^^nrhich     Philip     Epps    and     others    named 
therein   usually   lodged  at   night;  that  the 
liouse  Hillary  Page  is  charged  in  the  pres- 
ent indictment,  No.   7,  to  have  burned  **on 
the    31st   of  March    is   his  mansion  house, 
xn  which  himself  and  family  then  resided, 
and  the  house  burnt  on  the  29th  day  of  July 
^^^as  his  barn,  in  which  some  of  his  laborers 
utsually   lodged   at   night.     He  had  the  fol- 
lovring   fires   as  given   in   his  evidence  on 
the  other  trial :  March   13th  1874,    the  first 
lire  occurred ;  it  was  his  son  Frank's  house : 
On  the  23rd  of  March,    his,  the  wit- 
072     ness's,  ^stable    and   carriage    house, 
including   three   horses;   31st   March 
Ills   dwelling   house  was   set  on  fire  in  the 
night;  26th    of  April    (four  weeks  lacking 
one  day)  same  dwelling  house  was  set  fire 
to  at  the  same   place;  on    the   2d  of  May, 
X#ucy's  house  (the  mother  of  the  boy,)  was 
set  fire  to  in   the  night  time ;  on  the  8th  of 
]May    the    same   house   was.  set  fire  to;  on 
the  8th  of  May  the  smoke  house  was  set  fire 
to;  on  the  14th  of  May,    Lucy's  house  was 
set  fire  to   in  roof  in   the  day  time  (at  11 
o'clock).       At    that    time    he    commenced 
g^uarding  the  premises   at   night,    and  con- 
tinued to  guard  the  premises,   himself  and 
his   sons,    up  to  the  12th  of  January  1875 ; 
on  the  29th  of  July   the  bam,   stable  and 
contents  were  burned;  on  the  13th  of  Janu- 
ary 1875,  a   new  stable  and  new  carriage, 
three  valuable  horses,    Ac,    were  burned, 
"between  7J^  and  8  o'clock  at   night;  they 
-were  all  at  supper  at   the   time.     That  he 
had  been  examined  at  every  trial  of  Hillar)' 
Page,  and  has  never  been  examined  on  the 
charge    against   Hillary  Page  for  burning 
his  dwelling  house  on    the  31st  of  March, 
the  offence  for  which  he  is  now  arraigned. 
No  one  has  been  examined  sigainst  him  as 
a  witness  on   that  charge.     The  verdict  of 
the   jury   on    the    trial   at   February  term, 
had  no  reference  to  the  burning  of  the  house 
charged  in  this  indictment.     And  on  cross- 
examination,    this   witness   proved  that  at 
the  trial  of  the   prisoner  in   February,    on 
indictment   No.    1,    he   gave   the  same  evi- 
dence as  regards  the  different  fires,  that  he 
has  given   to-day;  that   he   read   the  dates 
and  different  fires  from   the  report  of  the 
evidence  on    that   trial   as  published  in  the 
Richmond  Dispatch,  and  that  the  report  of 
his  evidence  was  correct  as  given  in  on  that 
trial.    And  the  court  certifies  that  no  other 
fact  was  proven  on  the  issue   on   the   pris- 
oner's plea  of  autrefois  acquit." 

We  are  clearly  of  opinion  that  the 
973  circuit  court  did*noterrin  overruling 
the  motion  to  set  aside  the  verdict  on 
the  issue  on  the  plea  of  former  acquittal. 
It  is  perfectly  clear  from  the  evidence,  that 
the  offence,  and  the  only  offence  tried,  or 
intended  to  be  tried  at  the  first  trial,  in 
February  1875,  was  the  burning  of  the  barn 


and  stable  on  the  29th  day  of  July  1874. 
That  is  the  offence,  and  the  only  offence 
described,  or  intended  to  be  described,  in 
indictment  No.  1,  and  in  each  count  thereof, 
though  described  in  the  first  count  as  the 
dwelling  house  of  F.  G.  Rufifin,  in  the  sec- 
ond as  the  dwelling  house  of  Philip  Epps 
and  others,  and  in  the  third  by  its  true 
name,  of  bam  and  stable,  and  as  **an  out- 
house, not  adjoining  the  dwelling  house, 
nor  under  the  same  roof,  but  some  persons 
usually  lodging  therein  at  night,  to  wit: 
Philip  Epps, ' '  &c.  We  know  very  well  that 
in  practice  but  one  felony  can  be  charged 
in  one  indictment,  though  it  can  be  charged 
in  different  forms,  in  different  counts  of 
the  same  indictment,  which  is  upon  the 
theory  that  they  are  different  offences.  The 
pleader  supposed,  and  perhaps  correctly, 
that  the  house,  though  a  bam  and  stable, 
was  in  law  the  dwelling  house  of  the  owner, 
Colonel  Ruffin,  as  part  of  his  family,  to 
wit :  some  of  his  servants  lodged  therein  at 
night,  or  the  dwelling  house  of  Philip  Kpps 
and  others,  as  they  lodged  therein  at  night ; 
and  he  also  supposed,  but  in  that  he  was 
mistaken,  that  the  offence  of  burning  a 
barn  and  stable,  as  described  in  the  third 
count  of  the  indictment,  was  a  felony  pun- 
ishable with  death,  as  was  the  offence 
described  in  each  of  the  first  and  second 
counts  of  the  indictment.  The  jury  being 
thus  misled,  found  the  prisoner  guilty  under 
the  third  count,  which  truly  described  the 
house  in  point  of  fact,  saying  nothing  in 
their   verdict   about   the    first   and   second 

count ;  and  thus  the  prisoner  was,  by 
974    construction  of  law,  acquitted  *under 

the  first  and  second  counts.  And  this 
constructive  acquittal  of  an  offence,  of  which 
the  prisoner  was  in  fact  convicted  under 
the  third  count,  he  has  endeavored  to  con- 
vert into  an  actual  acquittal  of  another  and 
totally  distinct  felony,  committed  at  a  dif- 
ferent time  and  place.  We  cannot  read  the 
facts  certified  in  bill  of  exceptions  No.  11, 
without  seeing  plainly  that  the  only  offence 
intended  to  be  charged  in  indictment  No. 
1,  and  tried  in  February  1875,  was  the  burn- 
ing of  the  barn  and  stable ;  and  no  body 
better  understood  that  fact  than  the  pris- 
oner himself.  In  the  warrants  of  arrest 
and  commitment,  which  bear  date  on  the 
15th  and  16th  of  February  1875,  just  before 
the  first  trial,  which  was  had  in  the  same 
month,  the  most  important  of  the  different 
burnings  of  the  property  of  Colonel  Ruffin, 
charged  to  have  been  perpetrated  at  differ- 
ent times  by  the  prisoner,  were  enumerated 
and  described,  one  of  them  being  described 
as  the  burning  of  ''one  barn  and  stable  on 
the  29th  July  1874,"  and  another  being  de- 
scribed as  the  burning  of  a  dwelling  house 
on  the  31st  of  March  1874.  At  the  February 
term  of  the  circuit  court,  which  seems  to 
have  been  in  session  at  the  date  of  the 
warrant  of  commitment,  indictment  No.  1 
was  found  against  the  prisoner  for  the 
offence  charged  to  have  been  committed  on 
the  29th  of  July  1874.  There  was  no  in- 
dictment then  found  for  any  of  the  other 
offences  charged   to   have  been   committed 
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by  the  same  offender  on  other  days  named 
in  the  warrants.  At  subsequent  terms  of 
the  court  other  indictments  were  found  for 
other  offences  named  in  the  warrants,  and 
among  them  the  indictment  in  this  case, 
No.  7,  for  burning  the  dwelling  house  of 
Colonel  Ruffin  on  the  31st  of  March  1874. 
It  is  true,  as  said  by  the  counsel  for  the 
prisoner,  that  a  mistake  in  the  day,  in  the 
description  of  an  offence  in  an  indict- 
976  ment,  is  *immaterial;  but  here  there 
was  no  mistake.  The  different  of- 
fences were  in  fact  committed  on  the  differ- 
ent days  named  in  the  warrants,  and  were 
truly  described  by  those  dates  in  the  differ- 
ent indictments.  We  have  said  so  much  on 
this  branch  of  the  case,  because  it  seems 
to  be  the  most  important ;  but  we  will  now 
leave  it. 

12.  Bill  of  exceptions,  No.  12,  states 
that  a  venire  of  thirty-six  persons  having 
beeti  summoned  from  the  city  of  Peters- 
burg, the  prisoner  by  his  counsel  moved  the 
court  to  quash  the  venire  facias,  by  and  on 
whidi  the  said  jury  were  summoned,  for 
errors  apparent  on  the  face  of  said  writ, 
an4  because  there  is  no  authority  for  sum- 
mi&mtkg  such  jury  at  this  time ;  which  mo- 
tion the  court  overruled;*'  and  the  prisoner 
excepted. 

The  writ  is  not  embodied  in  the  bill  of 
exceptions,  nor  elsewhere  in  the  record, 
and  we  cannot  therefore  see  whether  there 
be  any  errors  apparent  on  the  face  of  it. 
Nolle  are  pointed  out  by  the  prisoner,  unless 
it  be  by  the  ninth  assignment  of  errors, 
which  is  that  **the  court  erred  in  sending 
but  of  the  county  for  jurors  to  try  his  plea 
of  autrefois  acquit,  there  being  no  provision 
for  such  action.  The  common  law  provides, 
that  the  plea  may  be  tried  by  the  jury  sum- 
moned to  try  the  general  issue,  or  by  a  jury 
made  up  of  bystanders." 

The  Code,  chapter  202,  section  10,  pro- 
vides, that  ^4n  a  criminal  case  in  a  circuit 
court,  if  qualified  jurors,  not  exempt  from 
serving,  cannot  conveniently  be  found  in 
the  county  or  corporation  in  which  the  trial 
is  to  be,  the  court  may  cause  so  many  as 
maLy  be  necessary  of  such  jurors  to  be  sum- 
moned from  any  other  county  or  corpora- 
tion by  the  sheriff  or  sergeant  thereof,  or 
by  its  own  officer.** 

We  are  of  opinion  that  the  venire  facias 
in  question  was  issued  by  authority 
976  of  the  provision  just  quoted  *from  the 
Code.  That  provision  does  not  dis- 
criminate between  jurors  for  the  trial  of 
the  general  issue  and  jurors  for  the  trial  of 
an  issue  or  special  plea,  and  there  seems  to 
be  the  same  necessity  or  propriety  for 
sending  out  of  the  county  for  jurors  in  the 
one  case  as  the  other.  The  letter  and  the 
spirit  of  the  law  therefore  equally  apply  to 
both.  The  same  jury,  we  are  told,  may 
try  both  issues,  though  not  at  the  same 
time.  The  right  to  send  out  of  the  county 
for  a  jury  to  try  one,  seems  to  involve  a 
right  to  send  out  for  a  jury  to  try  the  other, 
in  the  absence  of  anything  in  the  law  to 
the  contrary.  The  law  gives  to  the  court 
of  trial  a  very  large  discretion  in  this  mat- 


ter, mainly,  if  not  entirely,  for  the  protec- 
tion and  security  of  the  prisoner.  **lf 
qualified  jurors,  not  exempt  from  serrioi^. 
cannot  be  conveniently  found  in  tis 
county,**  &c.,  is  the  language  of  the  lav 
which  prescribes  the  condition  on  which 
this  authority  is  to  be  exercised.  But  who 
is  to  judge  in  this  matter?  Of  coarBe,  the 
court  of  trial,  which  knows  all  the  circaa* 
stances  of  each  case  before  it,  and  knovt 
what  convenience  requires  in  regard  to 
sending  out  of  the  county  for  jurors.  This 
court  will  presume  that  the  circuit  coort 
acted  rightly  in  any  such  matter,  nnlesi 
the  contrary  plainly  appears ;  as  it  certain] j 
does  not  in  this  case.  Lrooking  to  tbc 
extraordinary  number  of  similar  felonies 
charged  about  the  same  time,  against  the 
prisoner,  it  is  not  strange  or  unreasoaaUe 
that  the  circuit  court  should  have  considered 
it  proper  to  send  out  of  the  county  for  jnron 
to  try  him,  or  any  issue  in  his  cause. 

13.  Bill  of  exceptions  No.  13  states  that 
the  prisoner  challenged  the  whole  array  of 
thirty-six  jurors  summoned  from  Peterv 
burg  for  the  trial  of  the  issue  on  his  spedal 
plea,  because  he  says  there   appears  no  eTi- 

dence  in  this  case,  except  the  opinioa 
977    of   the   judge,    to   show  *that  a  jury 

cannot  be  conveniently  found  in  the 
county  of  Chesterfield,  and  t>ecause  the  lav 
does  not  authorize  such  jury  from  another 
county  wherein  he  stands  indicted  for  the 
trial  of  this  issue ;  but  the  court  overmled 
the  challenge  and  the  prisoner  excepted. 

We  think  there  was  no  error  in  this  nij- 
ing  of  the  court,  for  reasons  assigned  in 
regard  to  the  thirteenth   bill  of  exceptions. 

14.  Bill  of  exceptions  No.  14  states  that 
the  prisoner  being  on  his  trial  (on  the  pka 
of  not  guilty),  the  following  named  jnroR 
(eight  in  number,  whose  names  are  giveo 
in  the  bill)  were  called  and  examined  oa 
their  voir  dire,  when  they  stated  that  thej 
had  tried  the  last  issue  joined  between  tl» 
prisoner  and  the  commonwealth  (being  the 
issue  on  the  plea  of  former  acquittal),  and 
that  during  that  trial,  they  had  heard  Mr. 
Ruffin  in  his  testimony,  while  speaking  of 
the  burning  of  the  house,  say  that  the  pris- 
oner had  confessed,  but  that  as  he  used  the 
last  word  he  was  interrupted  and  told  to 
say  nothing  about  the  confession ;  but  that 
they  believed  they  could  give  him  a  fair 
and  impartial  trial  on  the  evidence,  not- 
withstanding anything  they  had  heari 
having  no  impression  on  their  minds  as  to 
the  question  of  the  guilt  or  innocence  of 
the  prisoner  which  it  would  require  evidence 
to  remove.  Whereupon  the  prisoner  chal- 
lenged the  said  jurors  as  being  incompetent. 
and  moved  the  court  to  exclude  them;  hot 
the  court  overruled  the  motion ;  and  the 
prisoner  excepted. 

We   are  of   opinion    that  the    said  jurors 

were   not  incompetent,    and   therefore  the 

court  did  not  err  in  overruling  the  said 
motion. 

15.  Bill  of  exceptions  No.  15,  which  x« 
the  last  in  the  case,  states  'Hhat  on  the 
trial     of    the     cause,    the     commonwealth 
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called  as  a  witness  one   C.  H.  Flour- 

978  noy,  *who   testified   that    he  was  the 
sheriff  of  the   county   of  Chesterfield ; 

that  one  day  during  the  previous  trial  of 
the  prisoner  he  went  to  prisoner  and  asked 
him,  *Where  did  you  get  the  rope  used  in 
the  burning  of  Mr.  Ruffin's  house?*  That 
the  prisoner  made  a  statement  to  him  then 
about  the  rope;  that  the  next  day  being  the 
day  of  his  sentence,  and  after  his  sentence, 
while  he  was  on  his  way  to  jail  with  pris- 
oner, the  prisoner  called  him  and  said  that 
*he  wanted  to  tell  him  that  the  statement 
he  had  made  the  day  before  about  the  rope 
was  false,  and  he  wanted  to  tell  him  all 
about  it ;  and  he  then  proceeded  to  make 
another  statement  to  him.'  On  cross-ex- 
amination Mr.  Floumoy  said,  *that  he  had 
heard  of  another  confession,  said  to  have 
been  made  by  the  prisoner  before  he  asked 
him  about  the  rope ;  he  had  heard  such  a 
confession  testified  to  in  court  by  a  Mr. 
Wren  and  Mr.  Lrampson,  and  others.*  He 
was  then  asked  by  the  commonwealth  to 
state  the  admissions  made  to  him  by  the 
prisoner ;  to  which  the  prisoner  by  counsel 
objected,  because  they  were  obtained  ille- 
gally and  improperly,  and  because  the  com- 
monwealth has  not  yet  shown  that  the  first 
or  former  confession  of  prisoner  was  legally 
and  properly  obtained.  The  commonwealth 
then  called  Mr.  John  Wren,  who  testified 
that  when  he  obtained  a  confession  from 
the  prisoner,  he  was  a  suspended  policeman, 
but  drawing  his  pay  as  a  policeman,  and 
acting  as  a  private  detective ;  that  he  had 
a  colored  boy  following  the  prisoner  about 
for  two  weeks,  who  brought  him  to  a  de- 
tective's ofiice,  up  stairs,  corner  Main  and 
Kleventh  streets;  that  he  told  him,  the 
prisoner,  that  he  and  his  partner  were  com- 
mission merchants,  and  had  a  house  they 
wanted  burnt,  for  which  they  would  give 
$150 ;  that  he  agreed  to  do  it ;  that  he  told 
him   this    was    a   job    that    required 

979  *secrecy,    and   no   blab-mouth    would 
do  for  it ;  that  the  prisoner   then  told 

him  that  he  need  have  no  fear  of  him,  for 
he  had  burned  twelve  or  thirteen  houses  on 
one  farm ;  that  he  then  told  him  to  tell  Mr. 
Lfampson,  his  partner,  all  about  it,  which 
he  did ;  that  he  offered  him  no  inducement 
or  reward ;  that  he  was  not  dressed  in  police 
clothes,  nor  had  on  any  badge  or  insignia 
of  office ;  the  prisoner  had  no  acquaintance 
with  me,  and  did  not  know  me.  Mr  Lamp- 
son  stated  that  at  the  time  of  the  confession 
made  to  Mr.  Wren  he  held  no  office  what- 
ever; that  he  went  to  Mr.  Wren's  office; 
when  he  went  in  he  heard  Mr.  Wren  say 
nothing  about  being  a  partner  of  his,  but 
Wren  said  to  the  prisoner,  *I  want  you  to 
tell  this  gentleman  all  about  those  burnings 
or  fires;*  knew  nothing  about  money  being 
offered  to  the  prisoner.  And  thereupon 
the  prisoner  moved  the  court  to  exclude  the 
admissions  made  to  Floumoy ;  but  the  court 
overruled  the  motion,  and  permitted  the 
admissions  to  Mr.  Flour  noy  to  be  given  as 
evidence  to  the  jury ;  and  to  this  opinion 
and  ruling  of  the  court  the  prisoner  ex- 
cepted. ' ' 


We  think  there  is  no  error  in  this  opinion 
and  ruling  of  the  circuit  court.  The  evi- 
dence of  Floumoy,  which  was  excluded,  is 
not  set  out  in  the  bill  of  exceptions,  and 
we  do  not  therefore  know  what  it  was,  or 
whether  it  related  to  any  confession  by  the 
prisoner  of  the  offence  with  which  he  was 
charged,  much  less  any  inducement  held 
out  to  the  prisoner  to  make  such  a  confes- 
sion. We  suppose  the  ground  of  the  objec- 
tion was,  that  the  admissions  made  to 
Flournoy  had  some  connection  with  the 
confession  made  to  Wren  and  L/ampson, 
referred  to  and  set  out  in  whole  or  in  part 
in  the  bill  of  exceptions.  It  does  not  ap- 
pear what  interval  of  time  there  was 
between  the  said  confession  and  the  admis- 
sions made  to  Floumoy,    or  whether 

980  there  *was   any   connection    between 
them,    or  any  such   connection  as  to 

make  the  admissions  liable  to  any  objection 
which  might  have  been  made  to  the  confes- 
sion as  evidence  against  the  prisoner.  But 
conceding  that  there  was  such  a  connection 
between  them,  and  that  if  the  confession 
was  inadmissible,  so  also  were  the  admis- 
sions, then  was  the  confession,  as  proved 
by  Wren  and  Lampson,  inadmissible? 

There  is  perhaps  no  branch  of  the  law  of 
evidence  which  has  given  rise  to  more  con- 
troversy than  that  concerning  the  admissi- 
bility of  confessions  of  a  person  charged 
with  a  criminal  offence  as  evidence  against 
him  on  such  charge.  The  cases  on  this 
subject  are  collected  in  2  Russell  on  Crimes, 
chapter  the  4th,  page  824;  and  Roscoe's 
Criminal  Evidence,  title  Confessions,  pp. 
37-50.  But  it  will  not  be  necessary  to  com- 
ment upon  or  state  any  of  these  cases, 
since  the  law,  as  it  now  stands,  is  laid  down 
in  two  cases  lately  decided  by  this  court, 
viz :  Smith  v.  The  Commonwealth,  10  Gratt. 
734;  and  Shifflet  v.  The  Commonwealth, 
14  Id.  652,  658.  In  the  former  case  the  court 
came  to  the  following  conclusion:  **The 
rule  that  may  be  fairly  deduced  from  au- 
thoritative decisions  upon  the  subject  is, 
that  a  confession  may  be  given  in  evidence, 
unless  it  appear  that  it  was  obtained  from 
the  party  by  some  inducement  of  a  worldly 
or  temporal  character,  in  the  nature  of  a 
threat  or  promise  of  benefit,  held  out  to  him 
in  respect  of  his  escape  from  the  conse- 
quences of  the  offence  or  the  mitigation  of 
the  punishment  by  a  person  in  authority, 
or  with  the  apparent  sanction  of  such  a 
person."  The  same  conclusion  was  reaf- 
firmed in  the  latter  of  the  said  two  cases, 
in  an  opinion  in  which  the  whole  court  of 
five  judges  concurred.  We  may  therefore 
regard  it  as  well  settled  law  in  this  state. 

Applying  that   conclusion  of  law  to 

981  the  case,   there  *cannot  be  a  doubt  as 
to  the  admissibility  of  the  admissions 

and  confession  in  question,  whatever  may 
have  been  the  weight  of  the  evidence,  which 
is  another  question,  and  of  which  the  jury 
were  to  judge.  Certainly  whatever  promise 
of  benefit,  if  any,  was  held  out  to  the  pris- 
oner to  obtain  the  confession  in  this  case, 
it  was  not  "held  out  to  him  in  respect  of 
his  escape   from    the    consequences   of   the 
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offence  or  the  mitigation  of  the  punishment 
by  a  person  in  authority,  or  with  the  ap- 
parent sanction  of  such  a  person. 

We  have  now  considered  and  disposed  of 
all  the  questions  arising*  in  this  case,  and 
are  of  opinion  that  there  is  no  error  in  the 
judgment,  and  that  it  must  be  affirmed. 
And  this  disposes  of  the  case  of  indictment 
No.  7.  The  other  case,  indictment  No.  5, 
will  not  be  disposed  of  for  the  present. 

Judgment  affirmed. 


082        *McCready  v.  The  Commonwealth. 

January  Term,  1876,  Riclimond. 

StmtuttB—Planting  Oysters— By   Nonresidcnte.*— The 

act  of  March  14.  1872,  in  relation  to  oysters,  was 
repealed  by  the  act  of  April,  1873,  on  the  same  sub- 
ject. And  by  this  last  act  nonresidents  of  the  state 
were  not  prohibited  from  planting  oysters  In  the 
waters  of  Virginia. 

At  the  March  term  1874  of  the  county 
court  of  Gloucester,  J.  W.  McCready  was 
indicted,  for  that  he  did  on  the  1st  of  June 
1873,  and  from  that  day  forward  until  the 
1st  of  March  1874,  in  the  said  county,  he 
being  then  and  there  other  than  a  resident 
of  this  state,  unlawfully  plant  oysters  in 
the  waters  thereof,  against  the  statute,  Ac. 

The  defendant  appeared  and  moved  the 
court  to  quash  the  indictment ;  but  the  mo- 
tion was  overruled.  He  then  demurred ;  but 
the  court  overruled  the  demurrer.  And  he 
then,  with  the  leave  of  the  court,  withdrew 
his  demurrer,  and  pleaded  not  guilty;  on 
which  issue  was  joined. 

On  the  trial  the  jury  found  the  defendant 
guilty,  and  assessed  his  fine  at  five  hundred 
dollars ;  and  the  court  rendered  a  judgment 
thereon.  He  then  obtained  a  writ  of  error 
to  the  circuit  court,  where  the  judgment 
was  affirmed ;  and  he  thereupon  applied  to 
this  court  for  a  writ  of  error  which  was 
awarded. 

Ould  &  Carrington,  for  the  appellant. 

The  Attorney  General,    for  the  common- 
wealth. 

983        *Anderson  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  indictment  against  the  plain- 
tiff in  error,  being  other  than  a  resident  of 
this  state,  for  unlawfully  planting  oysters 
in  the  waters  thereof  against  the  statute, 
on  the  1st  day  of  June  1873,  and  on  divers 
other  days,  from  that  day  forward,  until 
the  Ist  day  of  March  1874. 

By  section  2,  of  the  act  approved  March 
14,  1872,  no  person,  other  than  a  resident 
citizen  of  this  state,  shall  catch,  take,  or 
plant  oysters  in  the  waters  thereof,  Ac. 
And  if  any  person  other  than  such  citizen 
of  this  state,  shall  catch,  take  or  plant 
oysters  in   the   waters  thereof,    he   shall  be 

*Statutes— Construction.— See  Somers'  Case,  97  Va. 
731,  83  S.  E.  Rep.  881;  and  Boffsrsv.  Com.,  76  Va.  996, 
both  cltinff  the  principal  case  with  approval. 


deemed  guilty  of  a  misdemeanor,  and  npoa 
conviction  thereof  shall  be  fined  not  las 
than  $200  nor  more  than  $500,  Ac. 

By  the  22nd  section  of  the  act  in  force 
April  1st,  1873,  it  is  enacted  that  it  shal 
not  be  lawful  for  any  non-resident  of  tkis 
state  to  take  or  catch  oysters  or  other  she! 
iish:  and  penalties  are  denounced  against 
the  offender.  But  it  is  not  made  nnUwisl 
by  this  statute  for  a  non-resident  of  the 
state  to  plant  oysters  in  the  waters  thereof: 
nor  is  any  penalty  imposed  on  a  ncm-rcsi- 
dent  for  planting  them  in  the  waters  of  tbe 
state.  And  it  is  provided  that  this  ist 
shall  take  effect  and  be  in  force  from  ani 
after  the  1st  day  of  May  1873.  The  offcooe 
charged  in  the  indictment  is  cliai|rcd  tD 
have  been  committed  on  the  1st  of  Jsoe 
1873,  and  days  subsequent:  conseqnentlj 
while  the  act  aforesaid  was  in  force.  And 
by  virtue  of  this  act,  as  we  have  seen,  dx 
planting  of  oysters  by  a  non-resident  of 
the  state  is  not  an  offence.  And  miless  the 
previous  act  of  1872  was  in  force,  the  in- 
dictment could  not  lie. 

The  court  is  of  opinion  that  the  act  of 
1873  was  evidently  designed  to  cover 
984  the  whole  oyster  subject,  *as  is  shewn 
by  the  title,  and  by  the  1st  sectioa 
thereof;  and  that  the  act  of  1872  coma 
within  the  purview  of  the  act  of  1873.  asd 
is  therefore  expressly  repealed  by  the  d9di 
section  of  the  latter  act.  B^peciaUy  is  this 
so  with  regard  to  so  much  of  the  2nd  sectica 
of  the  act  of  1872  as  has  been  referred  to- 
which  declares  what  shall  be  an  o#eaoe 
with  regard  to  oysters  by  a  non-resident.  t» 
wit:  catching,  taking  and  planting.  The 
22nd  section  of  the  subsequent  act  reUm 
to  the  same  subject,  but  drops  planting,  aad 
only  makes  taking  and  catching  a  public 
offence. 

The  court  is  of  opinion,  therefore,  to  re- 
verse the  judgment  of  the  circuit  coait 
And  proceeding  to  enter  such  judgpEDent  u 
ought  to  have  been  rendered  by  the  drcsit 
court,  it  is  considered  that  the  judgment  <>f 
the  county  court  in  this  cause  against  the 
plaintiff  in  error  be  reversed  and  annulled 
and  that  he  go  thereof  without  day. 

Christian,  J.  did  not  concur  in  the  opioics 
that  the  act  of  March  14th,  1872  was  repeaki 
by  the  act  of  April  1st,  1873. 

Judgment  reversed. 


986        *McCready  v.  The  CommomMill^ 

January  Term.  1878,  Richmond. 

I.  Statute— Constltationsllty.— The  act  <rf  AprU  A- 
1874,  Sess.  Acts  of  1874,  ch.  214.  s.  S2.  p.  90,  «t.cl 
forbids  the  plantin^r  of  oysters  in  the  waters  q;:^' 
state  by  any  person  not  a  resident  of  the  state,  is  i 
constitutional  act;  not  In  conflict  with  citk«r  u^ 
cle  1,  section  8,  or  article  4.  section  2,  of  the  ooosft* 
tution  of  the  United  States. 

a.  NsvlffaMe  Waters— State  Cootrsl— The  nangabit 
waters  and  the  soil  under  them  within  the  teiia^ 
rial  limits  of  the  state  are  the  property  of  tbe  «aa 
to  be  controlled  by  the  state  at  its  own  diicivda 
for  the  benefit  of  the  people  of  the  state:  ostr  * 
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as  not  to  interfere  wltli  tlie  authority  of  the  firovem- 
ment  of  the  United  States  in  reffulatinff  commerce 
and  navigation. 

3.  Congtltutlonal  PrIvllcsM.  —  The  immunities  and 
prlvilefires  secured  to  all  citizens  of  the  United 
States  by  the  constitution,  are  the  riffht  to  protec- 
tion hy  the  ffoyemment;  the  enjoyment  of  life  and 
liberty ;  to  acquire  and  possess  property  of  every 
kind;  and  to  pursue  happiness  and  safety.  But 
they  do  not  include  the  riffht  to  share  the  property 
belongiuff  to  the  people  of  the  state. 

At  the  November  term,  1874,  of  the  comity 
court  of  Gloucester,  the  grand  jury  indicted 
J.  W.  McCready,  for  that  on  the  1st  of  Sep- 
tember 1874,  in  the  said  county,  the  said  J. 
"W.  McCready,  being  then  and  there  other 
than  a  citizen  of  this  state,  did  unlawfully 
plant  oysters  in  the  waters  thereof,  to  wit : 
in  Ware  river. 

Though  McCready  was  regularly  served 
with  process,  he  did  not  appear;  and  after 
several  continuances  of  the  case,  the  court, 
at  its  July  term  1875,  directed  the  plea  of 
not  guilty  to  be  entered  for  him ;  and  on 
the  trial  the  jury  found  him  guilty, 
986  and  assessed  his  *iine  at  five  hundred 
dollars;  and  the  court  rendered  a 
judgment  thereon.  McCready  thereupon 
applied  to  the  circuit  court  of  the  county 
for  a  supersedeas  to  the  judgment ;  which 
was  allowed ;  but  when  the  case  came  on  to 
be  heard  in  that  court,  the  judgment  of  the 
county  court  was  affirmed.  He  then  applied 
to  this  court  for  a  writ  of  error ;  which  was 
awarded. 

Ould  A  Carrington,  for  the  appellant. 

The  Attorney  Greneral,  for  the  common- 
wealth. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

By  an  act  of  assembly  approved  April  18, 
1874  (2  22,  chap.  214,  p.  243,  Sess.  Acts 
1874),  **If  any  person  (other  than  a  citizen 
of  this  state)  shall  take  or  catch  oysters,  or 
other  shell  fish,  in  any  manner,  or  plant 
oj'sters  in  the  waters  thereof,"  Ac,  **he 
shall  forfeit  $500  and  the  vessel,  tackle  and 
appurtenances."  This  is  an  indictment 
against  the  plaintiff  in  error,  who  is  other 
than  a  citizen  of  this  state,  for  planting 
oysters  in  the  waters  thereof,  to  wit:  in 
Ware  river,  in  violation  of  said  22nd  section. 

The  prosecution  is  resisted  upon  the 
ground  that  the  above  section  is  an  in- 
fringement of  the  constitution  of  the  United 
States ;  because  it  is  contrary,  first,  to  article 

4,  section  2,  ^*The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  of  the  several  states;*' 
and  second,  to  article  1,  section  8,  **The 
congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states,"  &c. 

It  seems  to  be  well  settled,  that  the  states 
respectively,  are  entitled  to  the  navi- 

087  gable  waters  within  their  *several 
territorial   limits,    including  both  the 

water  and   the   land  under  the   water.     In 


Martin  v.  Waddell,  16  Peters  R.  367,  407, 
Ch.  J.  Taney,  speaking  for  a  majority  of 
the  court,  says,  **We  do  not  propose  to 
meddle  with  the  point,  as  to  the  power  of 
the  king  since  Magna  Charta,  to  grant  to  a 
subject  a  portion  of  the  soil  covered  by  the 
navigable  waters  of  the  kingdom ;  for  when 
the  revolution  took  place  the  people  of  each 
state  became  themselves  sovereign,  and  in 
that  character  hold  the  absolute  right  to  all 
their  navigable  waters  and  the  soils  under 
them,  for  their  own  common  use;"  as  ex- 
pressed by  Ch.  J.  Kirkpatrick,  of  the  su- 
preme court  of  New  Jersey,  *'The  people  of 
the  state  since  the  revolution  being  invested 
with  the  regal  rights  as  sovereign,  and 
having  themselves  both  the  legal  estate 
and  the  usufruct,  may  make  such  disposition 
of  them,  and  such  regulations  concerning 
them,  as  they  may  think  fit;"  * 'subject 
only,"  Ch.  J.  Taney  adds,  **to  the  rights 
since  surrendered  by  the  constitution  to  the 
general  government."  We  will  after  a 
while  consider  what  they  are. 

In  Smith  v.  State  of  Maryland,  18  How. 
U.  S.  R.  71,  it  was  held  by  the  supreme 
court  of  the  United  States,  Mr.  Justice 
Curtis  delivering  the  opinion,  that  whatever 
soil  below  low-water  mark  is  the  subject  of 
exclusive  property  and  ownership,  belongs 
to  the  state  on  whose  maritime  border  and 
within  whose  territory  it  lies,  subject  to 
any  lawful  grants  of  that  soil  by  the  state, 
or  the  sovereign  power  which  governed  its 
territory  before  the  declaration  of  inde- 
pendence." He  goes  on  further  to  say: 
**The  state  holds  the  property  of  the  soil  in 
some  sense  in  trust  for  the  enjoyment  of 
the  public  rights,  among  which  is  the  com- 
mon liberty  of  taking  fish,  as  well  shell  fish 
as  floating  fish,  and  may  regulate  the 
modes  of  enjoyment,  so  that  they  may 
988  not  *render  the  public  property  lesa 
valuable,  or  destroy  it  altogether." 
**And  this  power  (he  says)  results  from  the 
ownership  of  the  soil,  the  legislative  juris- 
diction of  the  state  over  it,  and  from  its 
duty  to  preserve  those  public  uses  for  which 
the  soil  is  held. ' '  Among  those  public  uses 
is  the  right  of  the  people  of  the  state  to 
take  and  plant  oysters  subject  to  the  regu- 
lations of  law.  Chief  Justice  Marshall 
says,  speaking  for  the  court,  in  Johnson  v. 
Mcintosh,  8  Wheat.  R.  543,  584:  By  the 
treaty  which  concluded  the  war  of  our  rev- 
olution, the  powers  of  government  and  the 
right  to  soil,  which  had  previously  been  in 
Great  Britain,  passed  definitely  to  these 
states.  Great  Britain  by  that  treaty  relin- 
quished all  claim,  not  only  to  the  govern- 
ment, but  to  the  proprietary  and  territorial 
rights  of  the  United  States. 

Chief  Justice  Taney,  16  Peters,  supra,  p. 
416,  says :  *  *  When  the  people  of  New  Jersey 
took  possession  of  the  reins  of  government, 
and  took  in  their  own  hands  the  powers  of 
sovereignty,  the  prerogatives  and  regalities 
which  before  belonged  either  to  the  crown 
or  the  parliament  became  immediately  and 
rightfully  vested  in  the  state."  In  the  City 
of  Mobile  v.  Eslava,  16  Peters  R.  234,  254, 
Mr.  Justice  Catron  said :  *  ^That  the  original 
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states  acquired  by  the  revolution  the  entire 
rights  of  soil  and  of  sovereignty  in  the 
navigable  waters  within  their  territory  is 
most  certain."  And  *^that  each  and  all  of 
the  states  have  sovereign  power  over  their 
navigable  waters  above  and  below  the  tide 
no  one  doubts.*'     (P.  259.) 

Mr.  Justice  Washington  said,  in  Corfield 
V.  Coryell,  5  Wash.  C.  C.  R.  381,  a  several 
fishery,  either  as  the  right  to  it  respects 
running  iish,  or  such  as  are  stationary, 
such  as  oysters,  clams,  and  the  like,  is  as 
much  the  property  of  the  individual  to 

989  whom  it  belongs,  as  dry  *land  or  land 
covered  by  water,  and  is  equally  pro- 
tected by  the  laws  of  the  state  against  the 
aggressions  of  others,  whether  citizens  or 
strangers.  Where  those  private  rights  do 
not  exist  to  the  exclusion  of  the  common 
right,  that  of  fishing  belongs  to  all  the  cit- 
izens or  subjects  of  the  state.  It  is  the 
property  of  all,  to  be  enjoyed  by  them  in 
subordination  to  the  laws  which  regulate  its 
use.  They  may  be  considered  as  tenants 
in  common  of  this  property,  and  they  are 
so  exclusively  entitled  to  the  use  of  it,  that 
it  cannot  be  enjoyed  by  others  without  the 
tacit  consent  or  the  express  permission  of 
the  sovereign,  who  has  the  power  to  regu- 
late its  use.  Grotius  says  (b.  2,  ch.  2,  sec. 
5),  the  sovereign  who  has  dominion  over 
the  land  or  waters  in  which  the  iish  are, 
may  prohibit  foreigners  from  taking  them. 

It  is  the  right  to  the  use  of  land  covered 
with  water  that  is  in  question  here,  rather 
than  the  water  which  covers  it — of  land 
which  may  be  applied  to  the  planting  and 
growing  of  oysters,  and  which  may  be  used 
for  that  purpose,  just  as  other  lands  are  used 
for  the  purposes  for  which  they  are  pecu- 
liarly adapted.  The  lands  which  may  be 
used  for  the  purpose  of  growing  and  cultiva- 
ting oysters,  as  well  as  those  upon  which  are 
her  natural  oyster  beds,  which  underlie  her 
navigable  waters,  Virginia  claims  not  only 
sovereignty  over,  but  also  an  ownership  in 
the  soil.  If  the  state  has  the  ownership  in 
the  soil,  and  the  sovereign  dominion  over 
it,  unquestionably  she  had  the  right  to  pro- 
hibit the  deposit  or  planting  of  oysters  upon 
it,  or  the  use  of  it  for  any  purpose,  by  non- 
residents or  others  than  citizens  of  the  state. 

There  seems  to  have  been  some  diversity 
of  opinion  amongst  learned  judges  upon  the 
question,  whether  the  title  to  the  soil,  cov- 
ered   by    the     navigable     waters    of 

990  *the  state,   became   absolutely   vested 
by  the  revolution  in  the  state,  or  only 

in  trust  for  the  benefit  of  the  people  of  the 
state.  It  is  a  question  of  no  importance, 
as  far  as  this  case  is  concerned,  whether 
the  people  of  Virginia  were  clothed  with 
the  legal  title  to  the  lands  and  waters  in 
question,  or  only  had  a  beneficial  interest 
in  them  or  right  to  their  enjoyment.  Have 
the  people  of  Virginia  a  proprietary  right 
in  common  in  the  soil  flowed  or  covered  by 
the  navigable  waters  of  the  state?  It  mat- 
ters not  whether  the  soil  under  the  naviga- 
ble waters  of  Virginia,  on  which  any 
person  other  than  a  citizen  of  Virginia  is 
prohibited  from  planting  oysters  by  the  act 


of  assembly  in  question,  is  the  absolnte 
property  of  the  state  ot  Virginia,  or  whether 
it  is  held  by  the  government  in  trust  for 
the  people  of  the  state,  who,  in  common, 
have  an  exclusive  right  to  its  enjoyment- 
It  is  a  property  in  the  enjoyment  of  which 
the  people  of  other  states  have  not  a  right 
to  participate,  unless  the  people  of  Virginia 
have  conceded  to  them  the  right  in  the  fed- 
eral constitution. 

From  what  has  been  said,  it  will  appear 
that  the  people  of  each  state  had  title  to 
their  navigable  waters  and  to  the  soil  under 
them,  which  was  exclusive  of  the  people  of 
the  other  states  and  all  others.  Have  the 
states  parted  with  their  sovereignty  over, 
and  their  property  in  these  waters  and  the 
soils  under  them?  Or  have  the  people  of 
each  state  covenanted  and  agreed  by  that 
solemn  compact  that  the  people  of  other 
states  shall  participate  with  them  or  become 
tenants  in  common  with  them  in  the  owner- 
ship and  enjoyment  of  their  navigable 
waters  and  the  soils  under  them?  It  is  true, 
as  claimed  by  the  learned  counsel  in  argu- 
ment, that  Virginia  subscribed  that  solema 
instrument,  and  that  she  ought  to  be  willing 
to  abide  her  solemn  act.  There  is  noth- 
ing in  her  past  history  that  can  cause 
991  Mistrust  in  her  devotion  to  the  prin- 
ciples of  that  sacred  instrument,  and 
never  through  our  instrumentality  can  those 
solemn  pledges  be  falsified.  The  states 
cannot  be  benefited  by  withholding  froiii 
the  central  government  any  part  of  the 
power  fairly  delegated  to  it  by  the  states  in 
the  federal  constitution.  Nor  will  it  pro- 
mote the  welfare  of  the  United  States  for 
the  government  thereof  to  encroach  upon 
and  to  absorb  the  reserved  rights  of  the 
states.  Nothing  would  more  surely  in  oar 
opinion  overthrow  the  republic  and  be  de- 
structive of  the  public  liberty. 

It  is  denied  that  Virginia  has  by  any 
provision  in  the  constitution,  expressly  or 
impliedly,  surrendered  her  sovereign  do- 
minion over,  or  her  ownership  in  her  nav- 
igable waters  and  the  soil  under  them, 
except  only  to  the  extent  that  it  may  be 
necessary  to  enable  congress  to  execute  the 
power  and  discharge  the  duty  created  or 
delegated  by  article  1,  section  8,  of  the 
constitution,  **to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states."  This  clause  has  been  construed  to 
invest  congress  with  a  controlling  power 
over  the  subject  of  navigation.  And  hence 
it  follows  that  the  states  are  so  far  restricted 
in  the  exercise  of  their  reserved  powers  over 
their  navigable  waters,  and  in  the  use  and 
enjoyment  of  their  property  in  them,  and 
in  the  soil  under  them,  so  as  not  to  impede, 
obstruct,  or  interfere  with  navigation. 

As  was  said  by  Mr.  Justice  Thompson  in 
Martin  v.  Waddell,  supra,  ** For  the  purpose 
of  navigation,  the  water  is  considered  a 
public  highway  to  all ;  like  a  public  high- 
way on  land.  If  land  over  which  a  public 
highway  passes  is  conveyed,  the  soil  passes 
subject  to  that  use.  So  with  respect  to  the 
land  under  water;  the  public  use  for  pass- 
I  ing  and  repassing,  and  all  the  purposes  for 
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which  a  public   way  may  be  used  are 
002    open  *to  the  public ;  the  owner  retain- 
ing*   nevertheless   all    the  rights  and 
benefits  of  the  soil  that  may   not  impede  or 
interfere  with  the  use  as  a  public  highway. 
Should  a  coal  mine,    for  instance,   be  found 
under  the  highway,  it  would  belong   to  the 
owner  of   the   soil,    and   might  be  used  for 
his  benefit,  preserving  unimpaired  the  pub- 
lic highway.     So  with  respect  to   an  oyster 
bed,  which  is  local  and  attached  to  the  soil. 
But  the  use  of  the  soil  by  the  owner,  which 
is  consistent  with   the   use  of  the  water  by 
the  public,  is  reserved  to  the  owner."    The 
power  to  control  or  regulate  navigation  is 
not   given    as   an    express   or    substantive 
power;  it  is  only  incidental  to,  or  resulting 
from  the  express  power   **to   regtilate   com- 
merce;" and  can  only  be  used   and   exerted 
so  far  as  it  is  necessary  and  proper  to  enable 
congress  **to  regulate   commerce   with   for- 
eig'n  nations  and  among  the  several  states. '  * 
And  the  sovereignty  of   the   several  states 
over,    and   ownership    in    their   respective 
navigable  waters   and   the   soil  under  them 
is  restricted  only  by  the   power  which  con- 
gress may  exercise  on   the   subject  of  navi- 
g'ation.     And   consequently    their   property 
in  the  oyster  beds,  and  the  soil  under  their 
navigable    waters    respectively,    and    their 
power  to  regulate   and   control   the   taking 
and  catching  oysters,    and   the   planting  of 
them  on   the   soil    which   belongs   to   them 
respectively,  is  plenary   and  perfect,  inas- 
much as  the   full    enjoyment   of  the  right, 
and  the  exercise  of  the  power,  cannot  inter- 
fere  with  the  subject    of   navig^ation,    nor 
with  the  power  of  congress  to  regulate  com- 
merce.    The  conclusion  is  therefore   neces- 
sary that  the   act   of  assembly  in  question, 
is   not  incompatible  with,  and  in  violation 
of  section  8,  art.  1,  of  the  federal  constitu- 
tion. 

Is  it  incompatible  with  art.  4,  and  sec- 
tion 2  ?  Did  the  people  of  Virginia  in 
adopting  the  constitution,  agree  that  the 
people  of  the  other  states  should  be- 
093  come  *joint  owners  with  them  of  their 
oyster  beds,  and  their  navigable 
■waters,  and  of  the  soil  covered  by  them? 
And  is  this  title  conferred  on  the  citizens 
of  other  states  by  the  declaration,  that  **the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the 
several  states?"  We  think  not.  We  have 
shown  that  this  is  a  right  of  property,  and 
we  do  not  think  that  the  clause  in  question 
was  intended  to  transfer  the  rights  of  prop- 
erty of  the  citizens  of  one  state  to  the  citizens 
of  the  other  states.  In  Corfield  v.  Coryell, 
Mr.  Justice  Washington  says,  (4  Wash.  C. 
C.  R.  p.  382,)  **That  this  exclusive  right  of 
taking-  oysters  in  the  waters  of  New  Jersey 
has  never  been  ceded  by  that  state,  in  ex- 
press terms,  to  the  United  States,  is  admit- 
ted by  the  counsel  for  the  plaintiff;  (and 
we  have,  we  think,  shown  that  it  has  not 
been  ceded  by  any  of  the  states ;)  and  (Judge 
Washing-ton  proceeds)  having  shown  as  we 
think  we  have,  that  this  right  is  a  right  of 
property,  vested  either  in  certain  individ- 
uals, or  in  the  state,  for  the  use  of  the  citi- 


zens thereof;  it  would,  in  our  opinion,  be 
going  quite  too  far  (and  we  are  of  the  same 
opinion)  to  construe  the  grant  of  privileges 
and  immunities  of  citizens,  as  amounting  to 
a  grant  of  a  cotenancy  in  the  common  prop- 
erty of  the  state,  to  the  citizens  of  all  the 
other  states." 

What  is  meant  by  the  privileges  and  im- 
munities of  citizens?  Does  it  mean  rights 
of  property?  An  estate  in  the  lands  of  the 
country — ^whether  dry  lands  or  those  covered 
with  water?  The  same  eminent  judge  says, 
**We  feel  no  hesitation  in  confining  these 
expressions  to  those  privileges  and  immu- 
nities which  are  in  their  nature  funda- 
mental." He  proceeds  then  to  explain  what 
he  means  by  fundamental  privileges  and 
immunities.  He  says  such  as  ** belong  of 
right  to  the  citizens  of  all  free  govern - 
994  ments,  and  which  have,  *at  all  times, 
been  enjoyed  by  the  citizens  of  the 
several  states  which  compose  this  union, 
from  the  time  of  their  becoming  free,  inde- 
pendent and  sovereign."  And  he  says, 
they  may  '^be  all  comprehended  under  the 
following  general  heads :  protection  by  the 
government ;  the  enjoyment  of  life  and  lib- 
erty ;  the  right  to  acquire  and  possess  prop- 
erty of  every  kind,  and  to  pursue  happiness 
and  safety. '  *  These  are  fundamental  rights, 
and  the  citizens  of  any  one  of  the  states, 
by  this  clause  of  the  constitution,  are  guar- 
anteed the  same  privileges  and  immunities 
for  their  enjoyment  in  any  other  state  that 
the  citizens  of  that  state  enjoy.  Whilst  it 
guarantees  to  the  citizen  of  one  state  the 
right  to  acquire  and  possess  property  of  any 
kind  in  any  other  state,  it  does  not  give 
him  the  right  to  seize  and  hold  the  property 
belonging  to  the  citizens  of  that  other  state, 
or  to  share  with  them  in  the  enjoyment  of 
property  which  belonged  exclusively  to 
them.  Therefore,  this  eminent  jurist  justly 
says,  **we  cannot  accede  to  the  proposition 
which  was  insisted  on  by  the  counsel,  that, 
under  this  provision  of  the  constitution, 
the  citizens  of  the  several  states  are  per- 
mitted to  participate  in  all  the  rig-hts  which 
belong  exclusively  to  the  citizens  of  any 
other  particular  state,  merely  upon  the 
ground  that  they  are  enjoyed  by  those  citi- 
zens; much  less,  that  in  regulating  the  use 
of  the  common  property  of  the  citizens  of 
such  state,  the  legislature  is  bound  to  ex- 
tend to  the  citizens  of  all  the  other  states 
the  same  advantages  as  are  secured  to  their 
own  citizens."  Ag^ain  he  says,  '*we  hold 
that  the  power  to  regulate  the  fisheries  be- 
longed to  the  several  states,  and  to  punish 
those  who  should  transgress  those  regula- 
tions was  exclusively  vested  in  those  states 
respectively,  at  the  time  when  the  present 
constitution  was  adopted."  And  he 
905  adds  that  that  power  ***was  not  sur- 
rendered to  the  United  States,  by  the 
mere  grant  of  admiralty  and  maritime  ju- 
risdiction, to  the  judicial  branch  of  the 
government."  And  in  the  course  of  his 
opinion  he  holds,  it  was  not  surrendered 
at  all. 

If  this  opinion  can  be  relied  on  as  settling 
the  law  of  the   subject   we   think  it  is  deci- 


763 


27  GRATT. 


Virginia  Rbports,  Annotatbd. 


996,  997.  998, 999 


ftive  of  this  case.  It  is  true  that  it  is  not 
binding*  authority  upon  this  court.  But 
when  we  consider  by  whom  the  opinion  was 
delivered,  an  eminent  judge  of  the  supreme 
court  of  the  United  States,  who  was  cotem- 
porary  and  intimately  associated  with  those 
who  framed  the  constitution,  and  its  co- 
temporaneous  expounders  who  were  familiar 
with  the  prerogatives  and  powers  of  the 
states  before  the  adoption  of  the  federal 
constitution,  and  when  we  consider  the  time 
when  the  opinion  was  pronounced,  so  soon 
after  the  constitution  was  adopted,  in  con- 
nection with  the  surrounding  circumstances, 
it  may  be  regarded  as  itself  a  co temporane- 
ous exposition  of  the  constitution.  And 
when  we  consider  the  intrinsic  merit  of  the 
opinion,  the  support  which  its  positions 
derive  from  reason  and  authority,  and  the 
reasonableness  of  its  deductions,  its  repeated 
recognition  as  authority  by  the  courts,  state 
and  federal,  nisi  prius  and  supreme,  and 
the  acquiescence  of  the  country  now  for  more 
than  half  a  century  in  its  doctrines,  and 
the  legislation  of  the  states  being  in  con- 
formity thereto,  we  are  disposed  to  regard 
it  as  authoritative,  and  as  settling  the  law 
of  the  subject,  especially  as  its  exposition 
of  the  law  is  in  conformity  with  our  own 
views  of  what  the  law  is. 

Upon  the  whole,  we  are  of  opinion  that 
the  act  of  assembly,  under  which  this  in- 
dictment was  found,  is  not  an  infringement 
of  the  constitution  of  the  United   States  or 

of  any  of  its  provisions. 
996        *The  errors  assigned,    of  a  formal 

and  technical  character,  in  the  petition 
to  the  circuit  court  for  a  writ  of  error,  do 
not  seem  to  have  been  relied  on  here,  and 
are  considered  by  the  court  as  not  showing 
ground  for  reversal.  The  judgment  of  the 
circuit  court,  affirming  the  judgment  of  the 
county  court,  must  therefore  be  affirmed 
with  costs. 

Judgment  affirmed. 
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'Williams  v.  The  Commonwealth. 

March  Term,  1876,  Richmond. 


Absent,  Staples,  J. 

.  Larceny— evidence.— W  was  Indicted  for  steallnfir 
1150,  the  money  of  S.  On  the  trial  it  was  proved 
that  J,  a  detective,  arrested  W.  who  made  a  con- 
fession, which  was  made  under  a  promise, 
and  was  excluded  as  evidence.  In  this  con- 
fession he  directed  J  to  iro  to  certain  gam- 
blers and  iret  the  money  back  from  them. 
J  sent  for  the  cramhlers  named,  told  them 
what  W  had  said,  and  they  paid  over  to  J  for  S 
1104,  thoufirh  one  of  tnem  protested  that  W  had  not 
been  at  his  house,  and  the  others  denied  that  he 
had  lost  the  money  claimed  with  them:  the  bal- 
ance of  the  money,  $46,  was  paid  over  by  the  father 
of  W.  Held:  It  not  beinir  proved  that  the  money 
paid  to  J  was  the  same  lost  by  S,  the  statement  of 
W  to  J,  and  of  what  passed  between  J  and  the 
ramblers  and  the  father  of  W,  is  not  competent 
evidence. 

At  the  January  term  1876  of  the  hustings 
court  of  the  city  of  Richmond,  Reuben  Wil- 


liams was  indicted  for  the  stealing-  offl5i> 
of  United  States  currency,  the  property  of 
Peter  Shields.  He  was  tried  at  the  saae 
term  of  the  court,  was  found  guilty,  anfi 
sentenced  to  three  years'  imprisonment  ia 
the  penitentiary. 

On  the  trial  the  prisoner  took  two  biUs  of 
exception  to  the  ruling's  of  the  conrt.  The 
first  was  to  the  admission  of  certain  testi- 
mony offered  by  the  commonwealth;  aad 
the  other  was  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial, 
on  the  ground  that  the  verdict  was  cootnuj 
to  the  law  and  the  evidence. 

On  the  trial,  after  evidence  had  bees 
introduced  as  to  the  loss  of  the  money 
098  by  Shields,  and  his  eiziployment  *af 
John  Wren  as  a  detective,  and  Wrea 
had  stated  that  the  prisoner  had  made  a 
confession,  which  the  court  had  excluded. 
the  attorney  for  the  commonwealth  asktd 
the  witness  Wren,  whether  in  consequence 
of  the  statement  of  the  prisoner*  and  ia 
pursuance  of  his  direction,  he  took  aaj 
action  about  the  lost  money  and  obtained 
it?  To  this  question  the  prisoner  by  his 
counsel  objected;  but  the  court  overnkd 
the  objection  and  allowed  the  question  t» 
be  asked.  The  witness  then  stated,  that  in 
pursuance  of  the  direction  and  statement  of 
the  prisoner,  he  sent  for  four  ga.niblers,  who 
came  to  his  office,  where  they  paid  him  the 
sum  of  $104 ;  but  that  this  was  not  the  ideo- 
tical  money  that  Shields  lost ;  and  that  the 
other  $46,  making  the  sum  of  $150  which 
was  stolen,  were  paid  to  Shields  by  pris- 
oner's father.  To  this  question  and  answer 
the  prisoner  excepted. 

Upon  the  second  exception  the  court  cer- 
tified the  facts,  which,  it  will  be  seen,  in- 
cludes the  facts  spoken  of  by  the  wxtBC» 
Wren  and  objected  to  by  the  prisoner. 

That  on  or  about  the  12th  day  of  Decea- 
ber  1875,  the  prisoner  and  one  Peter  Shieldt 
and  another  occupied  the  same  bed  nxno  io 
the  city  of  Richmond,  all  t>eing'  stone  ot- 
ters, and  working  at  the  same  yard;  that 
there  were  other  persons  living^  in  the  hooae; 
that  on  the  night  of  that  day,  the  said 
Shields  having  received  his  pay,  one  hun- 
dred and  fifty  dollars  in  United  States  cur- 
rency, deposited  it  in  his  tmnk,  in  an 
unoccupied  room  adjoining  the  bed  rDoa. 
which  room  had  two  doors,  one  opening 
into  the  bed  room,  and  another  into  a  rear 
porch ;  that  he  locked  his  trunk ;  that  abcot 
two  weeks  afterwards  Shields  went  to  hif 
trunk,  and  found  that  his  money  had  ben 
stolen,  the  trunk  being^  still  locked. 
009  having  been  opened  with  a  false  *kej: 
that  on  the  day  after  Shields  deposited 
his  money  in  the  trunk,  prisoner  remained 
in  their  room  after  Shields  and  the  otfeer 
occupant  had  gone  to  their  work ;  that  pns^ 
oner  did  not  go  to  his  work  or  the  yard  tlot 
day ;  that  on  the  evening  of  that  day,  pri^ 
oner  purchased  a  new  suit  of  clothes,  coit- 
ing  sixty-five  dollars,  and  for  some  tiuie 
was  spending  money  very  freely,  and  near 
lecting  his  work;  that  upon  aacertaiaiiV 
his  loss,  Shields  took  out  a  warrant  for  ti« 
arrest    of   prisoner,    and    placed    it  in  t^ 
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liands  of  John  Wren,  who  was  appointed  a 
special  constable  by  the  justice  for  the  pur- 
pose of  making  the  arrest  of  the  prisoner 
on  the  warrant ;  that  John  Wren  arrested 
the  prisoner,  and  having  offered  him  in- 
<lucements,  the  prisoner  made  a  confession, 
in  which  confession  he  directed  Wren  to  go 
to  certain  gamblers  and  get  back  the  money 
from  them;  that  in  pursuance  of  such  in- 
struction John  Wren  sent  for  the  gamblers 
named,  told  them  what  prisoner  had  said, 
a.nd  they  paid  over  to  him  for  Shields  the 
sum  of  one  hundred  and  four  dollars,  though 
one  of  them  protested  that  the  prisoner  had 
not  been  in  his  house,  and  the  others  denied 
that  he  had  lost  the  money  claimed  with 
them ;  that  the  balance  of  the  money,  forty- 
six  dollars,  making  the  sum  of  one  hundred 
and  fifty  dollars  stolen,  was  paid  over  by 
the  prisoner's  father;  that  the  prisoner  also 
made  a  confession  to  Shields ;  that  Shields 
Tvas  present  at  the  interview  between  John 
"Wren  and  tne  gamblers  and  said  he  meant 
to  prosecute  them;  that  prisoner  was  paid 
off  at  the  same  time  Shields  was,  and  he 
received  three  dollars  and  fifty  cents  per 
<liem. 

Upon  the  application  of  the  prisoner,  a 
writ  of  error  was  awarded  by  this  court. 

G.  D.  Wise   and   S.    Page,    for  the   pris- 
oner. 

•  COO      *Thc     Attorney    General,    for    the 
commonwealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  hustings 
court  erred  in  overruling  the  motion  of  the 
prisoner  to  set  aside  the  verdict  upon  the 
ground  that  the  same  was  contrary  to 
the  law  and  evidence.  The  confessions 
made  by  the  prisoner  to  the  prosecutor 
Shields,  and  to  the  constable  Wren,  having 
been  illegally  obtained,  were  properly  ex- 
cluded by  the  court,  as  being  inadmissible 
evidence.  But  the  transactions  which  oc- 
curred between  Wren  and  the  gamblers,  and 
the  father  of  the  prisoner,  as  set  out  in  the 
second  bill  of  exceptions,  were  admitted  as 
evidence  against  the  prisoner;  no  doubt 
upon  the  ground  which  is  thus  stated  in  1 
Arch.  Crim.  Prac.  &  PI.  p.  424  top,  134 
marg.,  that  **even  in  cases  where  the  con- 
-fession  of  a  prisoner  is  not  receivable  in 
evidence,  on  account  of  it  having  been 
obtained  by  means  of  some  threat  or  prom- 
ise, any  discovery  made  in  consequence  of 
it  may  be  proved ;  and  in  such  a  case  the 
counsel  for  the  prosecution  is  merely  allowed 
to  ask  the  witness,  whether,  in  consequence 
of  something  he  heard  from  the  prisoner, 
he  found  anything,  and  where,  &c. ;  and 
the  witness  in  answer  can  only  give  evi- 
dence of  the  fact  of  the  discovery." 

But  the  thing  found,  or  the  discovery 
made,  in  consequence  of  the  confession, 
must  be  material  in  itself,  and  appear  to 
have  some  connection  with  the  crime  or  the 
charge,  independently  of  the  confession. 
The  rule  and  the  reason  of  it  is  thus  laid 
down  in  1  Greenleaf  on  Ev. 


**J  231.  The  object  of  all  the  care,  which, 
as  we  have  now  seen,   is  taken  to  ex- 

1001  elude  confessions  which  are  *not  vol- 
untary, is   to  exclude   testimony   not 

probably  true.  But  where,  in  consequence 
of  the  information  obtained  from  the  pris- 
oner, the  property  stolen,  or  the  instrument 
of  the  crime,  or  the  bloody  clothes  of  the 
person  murdered,  or  any  other  material  fact 
is  discovered,  it  is  competent  to  show  that 
such  discovery  was  made  conformably  to 
the  information  given  by  the  prisoner.  The 
statement  as  to  his  knowledge  of  the  place 
where  the  property  or  other  evidence  was 
to  be  found,  being  thus  confirmed  by  the 
fact,  is  proved  to  be  true,  and  not  to  have 
been  fabricated  in  consequence  of  any  in- 
ducement. It  is  competent,  therefore,  to 
enquire,  whether  the  prisoner  stated  that 
the  thing  would  be  found  by  searching  a 
particular  place,  and  to  prove  that  it  was 
accordingly  so  found ;  but  it  would  not  be 
competent  to  enquire,  whether  he  confessed 
that  he  had  concealed  it  there." 

**J  232.  If,  in  consequence  of  the  confes- 
sion of  the  prisoner,  thus  improperly  in- 
duced, and  of  the  information  by  him  given, 
the  search  for  the  property  or  person  in 
question,  proves  wholly  ineffectual,  no  proof 
of  either  will  be  received.  The  confession 
is  excluded,  because  being  made  under  the 
influence  of  a  promise,  it  cannot  be  relied 
upon ;  and  the  acts  and  information  of  the 
prisoner,  under  the  same  influence,  not 
being  confirmed  by  the  finding  of  the  prop- 
erty or  person,  are  open  to  the  same  objec- 
tion. The  influence  which  may  produce  a 
groundless  confession,  may  also  produce 
groundless  conduct." 

The  notes  of  Waterman  to  1  Arch. ,  supra, 
refer  to  many  cases  having  an  important 
bearing  on  this  subject.  And  so  have  the 
following  cases,  some  or  all  of  which  were 
cited  by  the  counsel  for  the  prisoner  in  this 
case.  Griflin's  case,  1  Russell  and  Ryan 
151;  Jones's  case.    Id.    152;  and   Jen- 

1002  kins's  case.  Id.  492.     Also  *the  State 
V.  Due,  7  Foster's  R.   256.     The  first 

two  of  these  cases  seem  to  have  been  decided 
on  the  same  day  by  the  same  judges,  and 
yet  they  seem  to  be  somewhat  in  conflict 
with  each  other.  They  were  decided  at  the 
Winchester  Lent  assizes  in  1809.  In  Griffin's 
case,  a  prisoner  was  charged  with  stealing 
a  guinea  and  two  promissory  notes.  The 
prosecutor  told  him  that  it  would  be  better 
for  him  to  confess.  Held :  That  after  this 
admonition  the  prosecutor  might  prove  that 
the  prisoner  brought  him  a  gtiinea  and  a 
five  pound  note,  which  he  gave  up  to  the 
prosecutor,  as  the  guinea  and  one  of  the 
notes  that  had  been  stolen  from  him.  The 
judge,  Chambre,  told  th^  jury  that  notwith- 
standing the  previous  inducement  to  con- 
fess, they  might  receive  the  prisoner's 
description  of  the  note  accompanying  the 
act  of  delivering  it  up,  as  evidence  that  it 
was  the  stolen  note;  and  they  found  the 
prisoner  guilty.  A  majority  of  the  judges, 
to  wit :  seven  of  them,  held  the  conviction 
right;  two  of  them  were  of  a  contrary 
opinion. 
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In  Jones's  case,  which  was  for  the  larcenj' 
of  money  to  the  amount  of  one  pound  eight 
shilling's,  the  prosecutor  asked  the  prisoner 
on  finding"  him,  for  the  money  he,  the  pris- 
oner, had  taken  out  of  the  prosecutor's 
pack,  but  before  the  money  was  produced 
said,  **he  only  wanted  his  money,  and  if 
the  prisoner  gave  him  that,  he  might  go  to 
the  devil  if  he  pleased."  Upon  which  pris- 
oner took  lis.  6^d.  out  of  his  pocket,  and 
said  it  was  all  he  had  left  of  it.  Held: 
That  the  confession  ought  not  to  have  been 
received.  The  same  judge,  Chambre,  left 
the  whole  of  this  evidence  for  the  consider- 
ation of  the  jury,  and  they  found  the  pris- 
oner guilty.  A  majority  of  the  judges 
present,  to  wit:  five  of  them,  held  that 

1003  the  evidence  was  not  admissible,  *and 
the  conviction  wrong.     Three  of  them 

contra.  Lord  BUenborough  dubitante. 

In  Jenkins's  case,  which  was  decided  in 
1822,  the  charge  was  stealing  several  gowns 
and  other  articles.  The  prisoner  was  in- 
duced by  a  promise  from  the  prosecutor  to 
confess  his  guilt,  and  after  that  confession 
he  carried  the  officer  to  a  particular  house, 
as  and  for  the  house  where  he  had  disposed 
of  the  property,  and  pointed  out  the  person 
to  whom  he  had  delivered  it.  That  person 
denied  knowing  anything  about  it,  and  the 
property  was  never  found.  The  evidence 
of  the  confession  was  not  received;  the 
evidence  of  his  carrying  the  officer  to  the 
house  as  above  mentioned  was;  but  as  Mr. 
Justice  Bayley,  before  whom  the  prisoner 
was  convicted,  thought  it  questionable 
whether  that  evidence  was  rightly  received, 
he  stated  the  point  for  the  consideration  of 
the  judges.  They  accordingly  considered 
it,  and  were  (it  seems  unanimously)  of 
opinion  that  the  evidence  was  not  admissi- 
ble, and  that  the  conviction  was  therefore 
wrong.  **The  confession  was  excluded,  be- 
cause being  made  under  the  influence  of  a 
promise,  it  could  not  be  relied  upon,  and 
the  acts  of  the  prisoner,  under  the  same  in- 
fluence, not  being  confirmed  by  the  finding 
of  the  property,  were  open  to  the  same 
objection.  The  influence  which  might  pro- 
duce a  groundless  confession  might  also 
produce  groundless  conduct."  This  case  is 
in  direct  accordance  with  Jones's  case,  and 
if  they  are  in  conflict  with  Griffin's  case, 
they  overrule  it,  as  they  were  subsequent 
thereto;  at  least  Jenkins's  case.  But 
Griffin's  case  seems  to  rest  upon  the  ground 
(whether  right  or  wrong)  that  the  note  de- 
livered up  was  of  the  same  denomination 
and  of  the  same  bank  with  one  of  the  notes 
stolen,  and  that  the  act  of  delivering  it  up 
was  accompanied  by  the  declaration  of  the 
prisoner,  that  it  was  one  of  the  stolen 

1004  ^notes.     In  Jones's  case  it  does  not 
appear   that   the  money  delivered  up 

by  the  prisoner  was  admitted,  or  intended 
to  be  admitted  by  him,  to  be  a  part  of  the 
identical  money  he  had  stolen,  though  we 
do  not  mean  to  say  that  even  such  an  ad- 
mission would  have  varied  the  case.  In  the 
State  V.  Due,  which  was  much  relied  upon 
by  the  counsel  for  the  prisoner  in  the  argu- 
ment of  this  case,  and  in  which  most  of  the 


authorities  on  this  subject  are  reviewed,  it 
was  held  that  on  a  charge  of  larceny,  the 
production  of  property  by  a  prisoner,  ma^ 
in  consequence  of  inducements  held  oat  to 
confess,  will  not  be  competent  evidence 
against  him, unless  the  property  be  identified 
by  other  evidence  as  that  which  has  been 
stolen.  The  prisoner  was  charged  witk 
stealing  two  one  hundred  dollar  bills  and  a 
wallet.  On  inducements  held  out  to  him  to 
confess,  he  produced  a  hundred  dollar  bilL 
saying  to  the  complainant  ^*this  is  jonrs;'* 
or,  as  another  witness  understood  him, 
^Hhis  is  one  of  the  bills  which  I  took  witii 
the  wallet. ' '  It  was  held  that  the  evidence 
was  incompetent,  unless  the  bill  should  be 
identified  by  other  evidence  as  one  of  those 
which  had  been  stolen.  This  case,  as  well 
as  Jones's  and  Jenkins's,  supra,  seems  to 
expound  the  law  correctly.  And  now  let  ns 
apply  it  as  so  expounded  to  this  case. 

Now  if  the  money  delivered  up  by  the 
gamblers  and  the  father  of  the  prisoner  to 
the  constable.  Wren,  had  been  proved  bj 
independent  evidence,  other  than  the  con- 
fession of  the  prisoner,  to  have  been  the 
identical  money  confessed  to  have  been 
stolen  by  him,  then  the  fact  that  the  stolen 
property  was  thus  discovered,  and  that  the 
prisoner's  confession  led  to  such  discovery, 
would  have  been  admissible  evidence  in  the 
case  according  to  the  law  as  just  expounded. 
But,  so  far  from  there  being  any 
1006  independent  evidence  *of  identity  of 
the  money  delivered  up  to  the  con- 
stable, it  is  not  pretended  that  it  was  the 
same  money  that  was  stolen,  as  it  almost 
certainly  was  not.  And  the  gamblers  denied 
that  the  prisoner  had  lost  the  money  claimed 
with  them ;  and  one  of  them  protested  that 
the  prisoner  had  not  been  in  his  house.  Tbe 
prosecutor  was  present  at  the  interview  be- 
tween the  constable  and  the  gamblers,  and 
said  he  meant  to  prosecute  them.  It  does 
not  certainly  appear  what  for.  Though  it 
is  probable  he  meant,  and  they  understood 
that  he  meant,  for  gambling ;  for  they  had 
been  guilty  of  gambling,  but  do  not  appear 
to  have  been  in  any  way  implicated  in  the 
larceny.  That  such  a  menace  to  prosecute 
them  for  gambling,  a  highly  penal  offence. 
made  at  a  time  when  there  was  a  great 
effort  to  enforce  the  law  against  that  offence. 
should  have  induced  these  gamblers  to  par- 
chase  an  exemption  from  prosecution  for  it 
by  paying  up  among  them  the  sum  of  $104. 
which  they  did  under  protest,  is  not  at  all 
strange,  even  supposing  that  they  never  woo 
a  dollar  from  the  prisoner.  In  regard  to  the 
balance  of  forty-six  dollars  paid  to  the  coo- 
stable  by  the  prisoner's  father,  there  is  no 
evidence  whatever  that  that  was  a  part  of 
the  money  stolen,  or  that  any  part  of  the 
money  stolen  went  into  the  hands  of  the 
father,  who  may  have  paid  that  sum  out  of 
his  own  money  to  save  his  son  from  a  crim- 
inal prosecution. 

Then  all  this  evidence  in  regard  to  money 
received  from  the  gamblers,  and  from  the 
father  of  the  prisoner,  together  with  the 
confession  which  led  to  its  discovery,  is 
illegal  and  inadmissible  evidence^  and  must 
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be  excluded  from  the  case,  and  being*  so 
excluded  there  is,  certainly,  not  enough  in 
the  case  to  warrant  the  verdict  of  the  jury. 
For  all  the  evidence  then  remaining  in 
the    case    is,    that    the    prisoner   and 

1006  another  *were  room  mate»  of  the  pros- 
ecutor; that   the    prosecutor   received 

$150  for  his  work,  and  locked  it  up  in  his 
trunk,  which  he  kept  in  an  adjoining  un- 
locked room,  with  two  doors,  one  opening 
into  their  bed  room,  the  other  into  a  porch ; 
that  about  two  weeks  afterwards,  the  pros- 
ecutor went  to  his  trunk  and  found  that 
his  money  had  been  stolen,  the  trunk  being 
still  locked,  having  been  opened  with  a 
false  key ;  that  on  the  day  after  the  prose- 
cutor deposited  his  money  in  his  trunk,  the 
prisoner  remained  in  his  room  after  the 
prosecutor  and  the  third  occupant  had  gone 
to  their  work  (all  the  said  occupants  being 
stone  cutters  and  working  at  the  same  yard), 
that  prisoner  did  not  g'o  to  his  work  or  the 
yard  that  day ;  that  on  the  evening  of  that 
day,  prisoner  purchased  a  new  suit  of 
clothes,  costing  $65,  and  for  some  time  was 
spending  money  very  freely,  and  neglecting 
his  work;  and  that  upon  ascertaining  his 
loss  the  prosecutor  took  out  a  warrant  for 
the  arrest  of  the  prisoner  and  placed  it  in 
the  hands  of  John  Wren,  who  was  appointed 
a  special  constable  by  the  justice  for  the 
purpose  of  making  the  arrest  of  the  prisoner 
on  the  warrant;  that  John  Wren  arrested 
the  prisoner,  and  having  offered  him  in- 
ducements, the  prisoner  made  the  confession 
which  led  to  the  transaction  as  aforesaid 
with  the  gamblers  and  the  father  of  the 
prisoner. 

Certainly  this  evidence,  separate  and 
apart  from  the  said  transactions  and  the 
said  confession,  which,  as  we  have  seen, 
are  illegal  and  inadmissible  evidence,  can 
create  no  more  than  a  mere  suspicion  of 
g^ilt  in  the  prisoner,  is  altogether  incon- 
clusive, and  is  wholly  insufficient  to  war- 
rant the  verdict  of  guilty  against  him, 
especially  when  considered  in  connection 
with  evidence  in  the  cause  in  behalf  of  the 
prisoner,  that  he  received  three  dollars 

1007  and  fifty  cents  per  diem  for  his  *wages, 
and  was  paid  off  on  the  same  day  with 

the  prosecutor.  Why  may  we  not  presume, 
in  favor  of  innocence,  that  the  $65  he  laid 
out  in  clothes,  and  the  other  money  he  was 
spending  very  freely,  was  his  own  money? 
Certainly  it  was  not  the  prosecutor's,  ac- 
cording to  the  theory  of  the  prosecution, 
inrhich  is  that  his  money,  some  of  it,  went 
to  the  gamblers,  and  the  balance  was  de- 
posited in  the  hands  of  the  prisoner's  father. 

We  therefore  think  the  court  erred  in  not 
setting  aside  the  verdict  and  granting  a 
new  trial,  as  mentioned  in  the  second  bill 
of  exceptions. 

We  also  think,  for  reasons  already  as- 
signed, the  court  erred  in  not  excluding 
from  the  jury  the  question  and  answer  men- 
tioned in  the  iirst  bill  of  exceptions. 

Therefore,  the  judgment  of  the  hustings 
court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial  to  be  had  therein  in  con- 
formity with  the  foregoing  opinion. 


The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  question  and  answer  referred  to  in  the 
first  bill  of  exceptions  were  illegal  and  in- 
admissible evidence,  and  the  court  below 
erred  in  not  excluding  the  same. 

The  court  is  further  of  opinion,  that  the 
confessions  made  by  the  prisoner  to  Shields 
and  Wren,  and  the  transactions  of  Wren 
with  the  gamblers,  and  with  the  prisoner's 
father,  mentioned  in  the  second  bill  of  ex- 
ceptions, were  illegal  and  inadmissible  evi- 
dence, and  ought  not  to  have  been  admitted ; 
that  the  other  facts  proved  in  the  case 
and  certified  in  the  said  second  bill 
1008  *of  exceptions,  were  insufficient  to 
warrant  the  conviction  of  the  prisoner, 
and  that  the  court  below  erred  in  overruling 
the  motion  of  the  prisoner  to  set  aside  the 
verdict  of  the  jury. 

Therefore  it  is  considered  that  the  said 
judgment  is  erroneous,  and  be  reversed  and 
annulled ;  and  that  the  verdict  of  the  jury 
be  set  aside ;  and  the  cause  remanded  to  the 
said  hustings  court  for  a  new  trial  to  be 
had  therein  in  conformity  with  the  forego- 
ing opinion. 

Which  is  ordered  to  be  certified  to  the 
said  hustings  court. 

Judgment  reversed. 


1009        *Pryor  v.  The  Commonwealth. 

Auffust  Term.  1876,  Stannton. 

I.  New  Trials.— The  rules  in  relation  to  new  trials, 
stated  In  Qrayton^i  cate^  6  Oratt.  712,  and  Blosser  v. 
Harahbarger,  21  Oratt.  214.  approved  and  reafllrmed. 

II.  Same— When  Qranted.— A  new  trial  will  be  granted. 
I.  Sune— Same— Verdict,  against  Law.— Where  the 

verdict  is  against  law.  This  occurs  where  the 
issue  involyes  both  law  and  fact,  and  the  verdict 
is  against  the  law  of  the  case  upon  the  facts 
proved. 

a.  Same— 5anie— Contrary  to  the  Evidence.— Where 
the  verdict  is  contrary  to  the  evidence.  This 
occurs  where  the  issue  involves  matter  of  fact 
only,  and  the  fact  proved  required  a  dilferent 
verdict  from  that  found  by  the  Jury. 

3.  Same— 5ame— Without  Evidence.— Where  the 
verdict  is  without  evidence  to  support  It.  This 
occurs  where  there  has  been  no  proof  whatever 
of  a  material  fact,  or  not  sufficient  evidence  of 
the  fact  or  facts  in  issue. 

III.  Same— When  Refused.— Where  some  evidence  has 
been  given  which  tends  to  prove  the  fact  in  issue, 
or  the  evidence  consists  of  circumstances  or  pre- 
sumptions, a  new  trial  will  not  be  granted  merely 
because  the  court,  if  upon  the  jury,  would  have 
given  a  different  verdict  To  warrant  a  new  trial 
in  such  cases,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the  jary. 

IV.  Evidence— Circumstantial.*— A  case  in  which  the 
evidence  being  wholly  circumstantial,  it  was  held 
in  the  appellate  court  to  be  plainly  iuRUfflclent  to 
warrant  the  finding  of  the  prisoner  guilty  of  the 
offence  charged  in  the  indictment. 

«Clr6umstantial  Evidence.— See  Johnson's  Case,  29 
Gratt.  796,  and  noUi  also,  McDaniel  v.  Com.,  77  Va. 
283;  State  v.  Baker,  33  W.  Va.  385,  10  S.  E.  Rep.  646; 
Black  V.  Thomas,  21  W.  Va.  713. 
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The  case  is  stated  by  Judge  Christian,  in 
his  opinion. 

Fitzgerald,  for  the  prisoner. 

The  Attorney   General,   for  the  common- 
wealth. 

1010  ^Christian,  J.,  delivered  the  opinion 
of  the  court. 

James  Pryor  was  convicted  of  arson  in 
the  county  court  of  Nelson,  upon  an  indict- 
ment charging  him  with  burning  a  bam, 
the  property  of  Thomas  H.  Farrar.  A  mo- 
tion for  a  new  trial  was  made,  and  refused 
by  the  county  court ;  and  upon  application 
to  the  judge  of  the  circuit  court  of  Nelson  a 
writ  of  error  to  the  judgment  of  the  county 
court  was  refused.  To  this  refusal  by  the 
judge  of  the  circuit  court  a  writ  of  error 
was  awarded  by  one  of  the  judges  of  this 
court. 

This  court  has  always  acted  with  great 
caution  in  granting  new  trials  in  cases 
where  the  new  trial  is  asked  solely  upon  the 
ground  that  the  verdict  is  contrary  to  the 
evidence ;  and  great  weight  is  always  given, 
and  justly  so,  to  the  verdict  of  the  jury  and 
judgment  of  the  court  in  which  the  case  is 
tried.  The  cases  are  very  rare  where  this 
court  interferes;  and  it  is  only  in  a  case 
where  the  evidence  is  plainly  insufficient 
to  warrant  the  finding  of  the  jury. 

This  court  has  laid  down  certain  rules, 
affirmed  in  several  cases,  from  which  it 
has  never  departed,  and  which  prove  a  safe 
guide  in  determining  such  questions. 

In  Blosser  v.  Harshbarger,  21  Gratt.  214, 
the  rules  established  by  the  general  court 
in  Grayson's  case,  6  Gratt.  712,  are  adopted 
and  reaffirmed  by  this  court.  They  are  as 
follows : 

A  new  trial  will  be  granted : 

1.  Where  the  verdict  is  against  law.  This 
occurs  where  the  issue  involves  both  law 
and  fact,  and  the  verdict  is  against  the  law 
of  the  case  upon  the  facts  proved. 

2.  Where  the    verdict    is   contrary  to  the 

evidence.     This  occurs  where  the  issue 

101 1  involves  matter  of  fact  *only,  and  the 
fact  proved   required   a  different  ver- 
dict from  that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evidence 
to  support  it.  This  occurs  where  there  has 
been  no  proof  whatever  of  a  material  fact, 
or  not  sufficient  evidence  of  the  fact  or  facts 
in  issue.  Where  some  evidence  has  been 
given  which  tends  to  prove  the  fact  in  issue, 
or  the  evidence  consists  of  circumstances 
and  presumptions,  a  new  trial  will  not  be 
granted  merely  because  the  court  if  upon 
the  jury  would  have  given  a  different  ver- 
dict. To  warrant  a  new  trial  in  such  cases 
the  evidence  should  be  plainly  insufficient 
to  warrant  the  finding  of  the  jury. 

The  case  before  us  must  be  determined 
by  these  rules. 

The  certificate  of  facts  certifted  By  the 
county  court  is  in  these  words : ,    t 

**The  following  are  the  facts  proven  upon 
the  trial  of  the  prisoner  upon  the  indict- 
ment aforesaid :  That  on   the   night  of  the 


12th    of    December,    1874,    being"    Satnrdaj 
night,  the  bam  of  Mr.  Thos.  H.   Farrar,  in 
this  county,  was  consumed  by  fire,  together 
with   one   hundred  and  twenty-five  barrels 
of  com,  all  his  shucks  and  some  fodder  then 
therein,  several  stacks  of  wheat  straw,  and 
a  threshing  machine  estimated    in  value  at 
from  $700  to  $750  (seven   hundred   and  fifty 
dollars) — that    the    fire    was   discovered  by 
Mr.  Farrar  between  ten  and  eleven  o'clock; 
that  the  barn  was  of  very   light    and  dry 
material,  and  was  very  speedily  consumed, 
at  least  by  eleven  o'clock,    that    being  the 
time  when  Mr.  Farrar  returned  to  his  house, 
by     his    clock.       The    next    morning    Mr. 
£arrar,  in  looking  about  the    premises,  dis- 
covered tracks  leading  to  and  from  the  bam. 
through    a    small     piece      of    gronnd 

1012  around    the   bam,  ^which     had    been 
cultivated    in    tobacco ;  that    the  land 

was  light,  and  the  footprints  very  plainly 
and  perfectly  made;  as  soon  as  he  saw 
these,  and  there  were  no  others  either  near 
the  barn  or  going  to  or  from  it,  to  the  public 
road,  he  recognized  them  as  the  tracks  d 
Jas.  Pryor,  the  prisoner  at  the  bar. 

That  the    prisoner  was   living    with   him 
on  his  farm  up  to  the  last  of   September  or 
first  of  October  theretofore ;  had  a  difficulty 
with  his  wife  about  that  time,  and  had  at- 
tempted to  whip  her,  which   was    prevented 
by  Mr.  Farrar;  he  was  told  by   Mr.  Farrar 
that  no   such    conduct   would  t>e   permitted 
upon    his    farm,    and   that    he    must  leave, 
which  was  done  by   the  prisoner  moving  to 
a  neighbor's,   Mr.  Wm.  Currier's;  that  Hs. 
Currier's  team   removed   his   plunder  frosi 
Farrar' s  farm;  that   while    the    wagon  wa» 
being  loaded  the  prisoner  said  to  Mr.  Farrar 
that  he  would  have  his  revenge    in  spite  of 
^*Ivize,"  meaning  his  wife,  and  all  her  pro* 
tectors ;  that  a  few  days   thereafter  he  be- 
sought a  justice  and  requested  of  him  socfc 
process  as  would  compel  Mr.  Farrar  to  de- 
liver his  wife — the  justice   took    no  steps  is 
the  premises,  having   no  jurisdiction;  thi! 
the  shoes   were  quite  noted  on    account  of 
their  peculiar  shape,  wrought  in  their  wear- 
ing by  the  prisoner;  that  they  w^ere  gaitrfs. 
No.  8  or  9's,  and  the  heels  had  turned  back, 
making  them  unusually  long    between  the 
heel  and  ball  of  the  foot,  so  tliat  the  instep 
had  given  away  and  the  hoUovr    of  the  foot 
or  shoe  coming  down   upon  the  ground  like 
any  other  portion   of  the   foot;  that  these 
shoes  had  been  worn  by  the  i>risoner  whik 
on  his,  Farrar' s  farm. 

That  he  had  the  same  shoes  on  the  Friday 

evening  before   the   bam   was  bnmt;  tfaa: 

on    said    Friday   evening    he     asked  Geo* 

Brown,  a  negro   who  had   worked  with  hire 

on  Mr.  Farrar' s  farm,    to   give  hiaa 

1013  pair  of  *shoes,    described   by  witness 
as  worn  to  a  hull,    ^*they    looked  like 

Sunday  shoes — he  thought  they  were  the 
same  shoes."  The  tracks  were  traced  ii 
the  direction  of  prisoner's  house  fot  more 
than  half  a  mile,  going  and  coining  throojC^ 
the  farm  to  the  public  road  and  across  tise 
road  up  a  bank  into  the  woods,  goto;  ib 
the  direction  of  the  prisoner's  hoase«  a  luk 
or  mile  and  a  half  from  the  road.     The  ^ 
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lance  from  prisoner's  house  to  the  bam 
being  from  two  to  two  and  a  half  miles ; 
that  it  was  nearer  to  the  barn  from  where 
these  tracks  came  into  the  public  (  )  by 
Mr.  Farrar's  house  by  about  one  hundred 
and  fifty  or  two  hundred  yards,  but  he  had 
a  very  bad  dog"  which  the  prisoner  knew, 
hence  the  digression  around  his  house — his 
liouse  being  between  the  house  of  the  pris- 
oner and  the  bam.     The  bam  did  not  belong 

to    Mr.    Farrar,'*    but    to  one ,    from 

whom  Farrar  had  rented  the  premises. 

The  court  then  inserts  into  the  bill  of  ex- 
ceptions certain  facts  tending  to  prove  an 
alibi,  which  were  proved  by  witnesses  in- 
troduced by  the  accused.  But  in  consider- 
ing the  question  of  a  new  trial  we  can  only 
look  to  the  evidence  offered  by  the  common- 
wealth, and  must  reject  that  offered  by  the 
accused.  The  question  we  have  to  deter- 
mine is,  whether  the  facts  certified  as  facts 
proved  by  the  commonwealth  are  sufficient 
to  warrant  the  finding  of  the  jury.  If  they 
are  plainly  insufficient  to  warrant  the  ver- 
dict, then  under  the  rules  above  cited  the 
prisoner  was  entitled  to  a  new  trial.  The 
bill  of  exceptions  signed  by  the  judge  of 
the  county  court,  shows  that  the  evidence 
was  wholly  circumstantial,  and  that  there 
are  but  two  circumstances  which  can  in 
any  way  connect  the  accused  with  the 
offence  charged  in  the  indictment,  as  to 
produce  more  than  a  strong  suspicion  of 
guilt.  One  is,  that  months  before  the  burn- 
ing, the  accused  while  in  the  employ 
1014  (with  his  *wife)  of  Farrar,  had  a  dif- 
ficulty with  his  wife  and  attempted  to 
whip  her;  which  was  prevented  by  Mr. 
Farrar,  who  told  him  that  no  such  conduct 
would  be  permitted  on  his  farm,  and  that 
he  must  leave.  He  did  leave,  but  his  wife 
refused  to  go  with  him.  Upon  leaving  he 
said  he  would  have  his  revenge  in  spite  of 
I^ize  (meaning  his  wife)  and  all  her  pro- 
tectors ;  and  that  a  few  days  afterwards  he 
applied  to  a  justice  of  the  peace,  and  re- 
quested of  him  such  process  as  would  com- 
pel Mr.  Farrar  to  deliver  his  wife — which 
the  justice  refused,  because  he  was  of  opin- 
ion that  he  had  no  jurisdiction  in  the  case. 
Six  months  afterwards,  (this  declaration 
having  been  made  in  September,  and  the 
burning  of  the  bam  having  been  done  in 
March, )  this  statement  of  the  accused  is 
regarded  as  a  threat  of  revenge  against  Mr. 
Farrar,  and  as  the  motive  which  influenced 
the  accused  in  burning  the  bam  of  Farrar. 
This  must  be  all  mere  presumption,  and 
is  not  even  a  reasonable  presumption. 

In  this  declaration  of  the  accused  (which 
is  construed  to  be  a  threat  against  Mr. 
Farrar)  he  might  have  referred  to  his  pur- 
pose to  get  possession  of  his  wife.  His 
declaration  was,  **he  would  have  his  revenge 
in  spite  of  Lize  and  all  her  protectors."  In 
furtherance  of  this  purpose,  he  did  apply  to 
a  justice  of  the  peace  to  compel  his  wife  to 
go  with  him.  This  conduct  following  im- 
mediately after  the  refusal  of  his  wife  to 
go  with  him,  tends  to  show  that  he  was,  or 
might  have  been,  excited  and  exasperated 
because  of  his  wife's  refusal  to  accompany 


him,  and  the  threat  he  made  might  have 
been  directed  against  his  wife's  refusal  to 
go  with  him,  and  not  of  any  purpose  of 
revenge  against  Mr.  Farrar.  This  hypoth- 
esis is  certainly  not  inconsistent  with  his 
conduct.  His  declaration  *'that  he  would 
have  his  revenge  in  spite  of  I^ize  and 

1015  her   *protectors, "    does   not    necessa- 
rily,    mean    a    threat   of    vengeance 

against  Mr.  Farrar;  but  may  have  meant 
that  he  would  regain  the  possession  of  his 
wife ;  and  that  the  threat  was  against  her, 
and  not  against  Mr.  Farrar.  At  least  it 
cannot  be  said  upon  the  facts  certified,  that 
this  threat  was  directed  against  Farrar, 
and  that  this  constituted  the  motive  of  the 
accused  to  burn  the  bam  of  Farrar,  with 
which  he  is  charged. 

The  only  other  circumstance  in  the  case 
which  tends  to  raise  a  suspicion  against  the 
accused,  is  that  a  track  was  found  on  the 
morning  after  the  barn  was  burned,  which 
Farrar  says  he  recognized  as  the  tracks  of 
the  prisoner.  This  was  only  the  opinion 
of  the  witness,  that  the  tracks  he  saw  were 
the  tracks  of  the  prisoner.  I  say  it  is  only 
the  opinion  of  the  witness,  and  is  not  proof 
that  the  tracks  seen  by  him  were  the  tracks 
of  the  accused,  because  the  witness  goes  on 
to  give  his  reasons  for  that  opinion ;  and 
they  are,  that  when  the  accused  left  his 
farm  in  September  he  wore  gaiter  shoes. 
No.  8  or  9,  and  the  heels  had  turned  back, 
making  them  unusually  long  between  the 
heel  and  ball  of  the  foot ;  so  that  the  instep 
had  given  way,  and  the  hollow  of  the  foot 
or  shoe  coming  down  upon  the  ground  like 
any  other  portion  of  the  foot.  Now  this  is 
the  description  of  the  shoes  worn  by  the 
prisoner  three  months  before  the  track  was 
made. 

George  Brown,  another,  and  only  other, 
witness  for  the  commonwealth,  says  he  saw 
the  accused  on  Friday  evening,  the  day 
before  the  bam  was  burnt,  and  the  shoes 
he  had  on  were  worn  to  a  hull,  and  he 
thought  they  were  the  same  shoes  described 
by  Farrar  as  worn  by  the  prisoner  in  Sep- 
tember. All  this  evidence  is  mere  matter 
of  opinion.  No  witness  proved  that  the 
track  discovered  was  the  track  of  the  pris- 
oner.    There  is  this   noteworthy  fact, 

1016  that    the    track   discovered   near  *the 
bam  was  not  traced   to    the   house  of 

the  prisoner,  but  to  a  point  which  was  only 
within  at  least  a  mile  and  a  half  of  the 
prisoner's  house.  Nor  was,  as  is  usual  in 
such  case,  the  track  measured  and  compared 
with  the  prisoner's  track;  but  the  track 
seen  in  the  tobacco  lot  of  Farrar  is  declared 
by  him  as  the  track  of  the  prisoner  simply 
because 'the  prisoner  in  September  before 
had  a  pair  of  gaiter  shoes,  the  heels  of 
which  projected  behind.  All  this  is  a  mere 
matter  of  opinion,  and  in  that  respect  is  not 
sustained  by  the  commonwealth's  evidence; 
for  it  is  certainly  very  doubtful,  if  not  im- 
possible, that  the  gaiter  shoes  worn  by  the 
prisoner  in  September  would  have  made  the 
same  track  in  December  when  the  shoes 
were  worn  to  a  hull.  The  shoes  spoken  of 
by  Brown   are    not   identified   as   the  same 
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shoes  of  which  Farrar  speaks  as  worn  by 
the  prisoner  in  September.  The  shoes  are 
not  produced,  the  foot  of  the  prisoner  is 
not  measured,  and  there  is  no  proof  that 
the  prisoner  had  in  March,  when  he  was 
indicted,  or  in  December,  when  the  barn 
was  burnt,  a  pair  of  shoes  corresponding 
with  those  described  by  Farrar  as  being* 
worn  by  him  in  September.  Such  evidence 
as  this  is  too  conjectural  and  too  uncertain 
upon  which  to  convict  a  man  of  felony. 

It  is  a  fact  too,  worthy  of  note,  that  the 
prisoner  was  not  arrested  for  several  months 
after  the  burning,  though  he  was  in  the 
immediate  neighborhood.  As  was  well  said 
by  the  counsel  for  the  accused:  **If  the  lib- 
erty of  the  citizen,  however  humble,  is  to 
be  taken  away  upon  such  evidence  as  this, 
and  an  infamous  offence  fastened  upon  him, 
the  tenure  by  which  the  citizen  holds  his 
liberty  and  good  name  is  slender  indeed.  *  * 

The  court  is  of  opinion  that  the  facts 
proved  by  the  commonwealth  are 
plainly  insufficient  to  warrant  the 
1017  *  verdict  of  the  jury,  and  that  the 
judgment  of  the  county  court  refus- 
ing to  ^rant  a  new  trial   must   be  reversed. 

The  judgment  was  as  follows: 

This  day  came  again  as  well  the  plaintiff 
in  error  by  counsel,  as  the  attorney  general 
on  behalf  of  the  commonwealth,  and  the 
court  having  maturely  considered  the  trans- 
cript of  the  record  of  the  judgment  afore- 
said, and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  judgment  of 
the  county  court  of  Nelson  ^county,  **that 
the  said  James  Pryor  be  imprisoned  in  the 
public  jail  and  penitentiary  house  of  this 
commonwealth  for  the  term  of  nine  years, 
the  period  by  the  jurors  in  their  verdict  as- 
certained to  hard  labor"  is  erroneous,  and 
that  the  same  be  reversed  and  annulled; 
this  court  being  of  opinion  that  the  facts 
proved  by  the  commonwealth,  as  certified 
by  the  said  county  court,  are  plainly  in- 
sufficient to  warrant  the  finding  of  the  jury, 
and  that  the  said  county  court  ought  to 
have  set  aside  the  verdict  of  the  jury,  and 
awarded  to  the  prisoner  a  new  trial.  And 
this  court  now  proceeding  to  enter  such 
judgment  as  the  said  county  court  ought  to 
have  rendered,  it  is  therefore  adjudged  and 
ordered  that  the  said  verdict  of  the  jury  be 
set  aside,  and  a  new  trial  be  awarded  to  the 
plaintiff  in  error. 

Which  is  ordered  to  be  certified  to  the  said 
county  court  of  Nelson  county. 

Judgment  reversed. 


1018        *Morgen8tern  v.  Commonwealth. 
Jackson  v.  Same. 

November  Term,  1876,  Richmond. 

Indictments— Evidence  Sttstalnlnip.— On  an  Indictment 
under  tlie  statute  for  Belling-  liquor  to  minors  with- 
out the  consent  of  their  parents  or  ffuardlan,  the 
Indictment  Is  for  selllnff  to  minors  whose  names 


are  unknown  to  the  ffrand  j  nry-  If  i  t  appear*  fn« 
the  evidence  that  in  fact  the  name  of  the  mlaor.d 
whom  the  liquor  was  sold,  was  known  to  tbe  gnat 
jury,  the  evidence  does  not  sustain  the  indictauA. 

These  cases  were  heard  tog^ether  in  this 
court.  They  are  the  same  in  their  character, 
and  the  questions  involved  in  them.  Tbej 
were  indictments  in  the  hustings  conrt  of 
the  city  of  Richmond,  found  in  March  ISCt, 
one  against  Otto  Morgenstem,  for  that,  en 
the  within  twelve  months  last  past,  in  dK 
years  eighteen  hundred  and  seventy-five 
and  seventy-six,  at,  &c.,  he  then  and  there 
being  a  licensed  keeper  of  an  ordinary,  did 
unlawfully  sell  and  barter,  and  cause  to  be 
sold  and  bartered,  and  did  unlawfully  per- 
mit his  clerks,  agents  and  salesmen  to  fur- 
nish and  dispose  of  wine,  ardent  spirits  aad 
mixtures  thereof  to  certain  minorsi.  t^ 
names  of  whom  are  to  the  grand  jnrurs 
unknown,  without  the  consent  of  their 
parents  and  guardians,  he,  the  said  Mor- 
genstern,  and  his  said  clerks,  agents  and 
salesmen,  well  knowing  the  said  minoss  to 
be  minors,  against  the  peace,  Ac.  The  in- 
dictment in  the  case  of  Jackson  was,  in  aH 
respects,  like  this,  except  the  name  of  the 
person  indicted. 

The  parties  appeared  and  moved  tbe 
1019  court  to  quash  *the  indictments;  bat 
the  court  ovemiled  the  motion;  and 
they  excepted.  They  also  demurred  to  tbe 
indictments;  but  the  court  ovemiled  tlie 
demurrer. 

On  the  trials  the  jury  found  verdicts  ia 
both  cases  against  the  defendants;  in  the 
first  case  for  a  fine  of  ten  dollars,  and  in 
the  second  case  for  a  fine  of  twenty  dollars: 
and  the  court  rendered  judgments  against 
them  upon  the  verdicts. 

In  each  of  the  cases  there  was  a  motics 
for  a  new  trial ;  which  was  overruled,  and 
an  exception ;  and  the  conrt  certified  upoa 
the  record  the  facts  proved;  froan  which  it 
appeared  that  the  defendants  were  licensed 
keepers  of  ordinaries  in  the  city  of  Ridi- 
mond ;  and  each  of  them  had  within  titt 
twelve  months  sold  ardent  spirits  to  the 
witness,  upon  whose  testimony  the  indict- 
ment was  found,  and  that  the  witness  to 
a  minor ;  and  the  grand  jury  in  fact  Imev 
the  name  of  the  witness. 

Upon  the  applications  of  the  defendants. 
writs  of  error  to  the  judgments  were 
awarded. 

Young  and  George  "^se,  for  the  appel- 
lants. 

The  Attorney   General,    for   the  commaa- 

wealth. 

Christian,  J.,  delivered  the  opinion  of  the 

court. 

These  two  cases  were  heard  together  ia 
this  court.  The  questions  we  have  to  de- 
termine are  the  same  in  both  cases. 

They  are  prosecutions  against  the  piais- 
tiffs  in  error  respectively,  for  a  vtolatios  cl 
the  statute'  making-  it  a  penal  offence.  **if 
any  person  shall  sell   or  barter  or  casse  ta 
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be  sold  or  bartered,  or  being-  a  merchant  or 
tradesman,    or   keeper   of   an    eating 

1020  house   or   ordinary,  *shall  directly  or 
indirectly  give   or  furnish  or  dispose 

of,  or  shall  permit  to  be  sold  or  bartered  or 
g"iven  or  disposed  of,  by  his  clerk  or  agent 
or  salesman,  to  any  minor  knowing  him  to 
be  a  minor,  without  the  consent  of  his 
parent  or  g^uardian,  any  wine  or  ardent 
spirits  or  mixture  thereof,"  &c. 

Under  this  statute  the  plaintiifs  in  error 
"were  indicted  in  the  hustings  court  of  the 
city  of  Richmond  for  selling  ardent  spirits 
'*to  certain  minors  the  names  of  whom  are 
to  the  grand  jurors  unknown."  The  plain- 
tiffs in  error  we  found  guilty,  and  a  fine 
assessed  by  the  jury  at  $10  in  the  one  case 
and  $20  the  other.  Whereupon  it  was  or- 
dered and  adjudged  by  said  husting-s  court 
that  the  plaintiffs  in  error  be  confined  in 
jail  until  the  fines  are  paid,  and  that  each 
enter  into  bond  with  good  security  **to  be 
of  good  behavior  towards  all  the  citizens  of 
this  commonwealth  for  the  space  of  one 
year."  To  this  judgment  writs  of  error 
'Were  awarded  by  one  of  the  judges  of  this 
court. 

The  court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  said  hustings 
court  in  overruling  the  motions  to  quash 
the  indictments,  this  court  being  of  opin- 
ion, that  the  said  indictments  set  forth  with 
sufficient  distinctness  the  offence  punished 
by  the  statute ;  and  that  said  indictments 
do  not  contain  charges  of  two  distinct 
offences.     See  Young's  case,  15  Gratt.  664. 

But  the  court  is  further  of  opinion,  that 
the  record  shows  that  there  was  a  variance 
between  the  charges  made  in  the  indict- 
ments and  the  proof  uppn  the  trial,  as  cer- 
tified by  the  court,  for  which  the  verdicts 
ought  to  have  been  set  aside  and  new  trials 
ordered,  upon  other  indictments  to  be  found 
against  the  plaintiffs  in  error. 

The  variance  consisted  in  this,  that  while 
the  indictments  charged  the  defendants 

1021  (plaintiffs  in  error  here)  *with  having 
sold   and    furnished    ardent   spirits  to 

certain  minors,  **the  names  of  whom  are  to 
the  grand  jurors  unknown,"  the  proof  is 
clear  that  in  both  cases  the  names  of  these 
minors  were  known  to  the  grand  jury.  It 
is  a  well  settled  rule  of  criminal  law,  that 
in  that  clas§  of  offences,  where  the  act  con- 
stituting the  offence  is  an  injury  to  the 
person,  the  name  of  the  injured  party  must 
be  stated,  when  known.  If  the  name  of 
the  party  injured  be  unknown,  he  should  be 
described  as  **a  person  to  the  jurors  afore- 
said unknown."  But  this  is  a  material  al- 
legation, and  if  it  turns  out  in  the  trial 
that  the  name  of  the  person  so  described  in 
the  indictment  was  known  to  the  grand 
jury,  the  variance  will  be  fatal,  and  the 
accused  must  be  discharged  from  that  in- 
dictment and  tried  upon  another  charging 
the  name  of  the  person  injured.  1  Arch. 
Cr.  PI.  80-81  (marg. ),  and  cases  there  cited ; 
1  Whar.  Am.  Cr.  Law,  |  251 ;  1  Bishop  Cr. 
Pro.  (2nd  edi.)  {  541-552;  1  Chitty  Cr.  I^aw 
213-214  (marg.). 

The  case  before  us  comes  within  the  rules 


above  stated.  The  offence  punished  by  the 
statute  is  the  selling  or  furnishing  ardent 
spirits  to  minors  without  the  consent  of  the 
parent  or  guardian.  The  offence  denounced 
by  the  statute  is  a  direct  injury  to  third 
persons. 

It  is  very  manifest  that  the  object  and 
aim  of  the  statute  was  to  protect  the  young 
against  the  evils  of  the  bar  room  and  the 
grog  shop.  It  was  enacted  to  guard  and 
defend  the  minor  against  an  injury  to  him, 
an  injury  it  may  be  as  fatal  and  deadly  as 
the  hand  of  the  robber  or  the  knife  of  the 
assassin. 

In  these  cases  it  may  be  further  said,  that 

the  offence  punished   by   the   statute  is  an 

offence  against  the  person  in  a  double  sense. 

It    is   not    only    an     offence    against     the 

minor,    but    an    injury    against    the 

1022  **parent  or  guardian."  *Surely  no 
more  grievous  injury  can  be  perpe- 
trated against  a  parent  or  g^tardian  than 
that  which  entices  the  son  or  the  ward  at 
the  early  age  of  minority  to  become  the  fre- 
quenter of  a  bar  room,  and  to  contract  in 
early  life  the  habit  of  indulgence  in  strong 
drink.  The  statute  was  enacted  not  only 
for  the  good  of  society  in  general,  and  the 
maintenance  of  order  and  good  morals,  but 
for  the  protection  of  both  the  minor  and 
the  parent  or  guardian. 

The  cases  before  us  are  therefore  brought 
within  that  class  of  cases  where  the  act 
constituting  the  offence  is  an  injury  to  third 
persons.  In  such  cases,  it  is  well  settled 
that  the  name  of  the  person  if  known  must 
be  stated,  and  if  described  as  ^^a  person  to 
the  jury  unknown,"  and  it  turns  out  upon 
the  proof  that  the  names  were  known,  this 
will  be  a  fatal  variance. 

The  cases  relied  on  b3'  the  attorney  gen- 
eral are  not  in  conflict  with  the  authorities 
above  cited,  or  the  views  herein  stated. 

The  case  of  Commonwealth  v.  Smith  & 
Burwell,  1  Gratt.  553  (of  which  we  have  a 
very  meagre  report,  no  opinion  being  given, 
but  simply  a  resolution  of  the  general  court) , 
was  a  prosecution  for  selling  ardent  spirits 
to  slaves  without  the  consent  of  their  mas- 
ters, &c.  The  indictment  in  that  case 
charged  the  defendants  with  selling  ardent 
spirits  ^*to  slaves  whose  names  or  whose 
owners'  names  were  to  the  jurors  unknown. " 
The  case  came  up  on  a  demurrer  to  the  in- 
dictment. The  indictment  was  held  good. 
This  was  the  only  question  made  by  the 
record.  If  it  had  been  proved  in  that  case 
that  the  names  of  the  owner  and  of  the 
slaves  were  known  to  the  grand  jury,  the 
question  would  have  been  a  very  different 
one.  Then  the  question  raised  would  have 
been,  was  there  a  variance  between  the 
allegations    and    the    proof?    But    no 

1023  such  ^question    was   raised,    and    the 
decision  must  be  taken  to  be  confined 

to  the  demurrer,  as  the  only  question  raised 
on  the  record. 

The  other  case  relied  on  by  the  attorney 
general  is  Hulstead's  case,  5  Leigh  724. 
That  was  a  prosecution  for  selling  ardent 
spirits  without  license."  The  indictment 
charged  the  sale  without  license  '*to  persons 


771 


27  GRATT. 


Virginia  Rbports,  Annotated. 


1024.  I025. 1026 


to  the  jurors  unknown."  Evidence  was 
offered  at  the  trial  tending  to  prove  that  the 
persons  to  whom  the  sale  was  made  was 
known  to  the  grand  jury.  The  defendant 
moved  the  court  to  instruct  the  jury,  that  if 
they  should  find  that  the  person  to  whom  he 
sold  the  spirits  in  the  indictment  mentioned 
was  in  fact  known  to  the  grand  jury  at  the 
time  the  indictment  was  found,  the  common- 
wealth could  not  sustain  this  indictment. 
The  court  refused  to  give  this  instruction. 
The  general  court  affirmed  the  decision  of 
the  county  court,  and  held  that  this  was  not 
a  material  variance  between  the  proof  and 
the  charge  in  the  indictment ;  that  it  was 
not  necessary  in  indictments  for  such 
offences  (i.  e.,  for  selling  ardent  spirits 
without  license),  to  name  the  person  to 
whom  the  liquor  was  sold,  and  that  the 
words  in  that  indictment  **to  persons  to  the 
jurors  unknown,"  are  surplusage. 

But  in  that  case  the  court  said:  ^^The 
offence  of  retailing  spirits  is  distinguish- 
able from  that  class  of  offences  where  the 
act  constituting  the  offence  is  an  injury  to 
a  third  person,  such  as  murder,  larceny, 
&c.,  in  which  the  name  of  the  injured  party 
ought  to  be  stated  when  known.  The  reason 
of  that  rule  does  not  apply  to  that  class  of 
offences  to  which  retailing  ardent  spirits 
without  license  belongs, — offences  in  which 
the  act  constituting  the  offence  is  not  an 
injury  to  third  persons." 

•  This  case  is  entirely  consistent  with 
1024  the    rules   of   *Criminal    Law    above 
stated,    and  is    not   at   all  in  conflict 
with  the  authorities  above  cited. 

The  offence  of  selling  ardent  spirits  with- 
out license,  is  not  an  offence  against  third 
persons ;  but  an  offence  against  the  revenue 
laws,  and  it  may  be  against  social  order 
and  public  morals.  The  offence  is  the  sell- 
ing without  license.  It  matters  not  to 
whom  or  to  what  person  it  is  sold;  and 
therefore'  the  name  of  the  person  is  imma- 
terial to  be  stated.  But  under  the  statute 
upon  which  the  indictments  befq2*e  us  are 
found,  the  offence  is  not  the  mere  selling 
of  ardent  spirits;  but  selling  or  furnishing 
the  same  to  a  minor  without  the  consent  of 
the  parent  or  guardian. 

In  such  a  case  the  act  constituting  the 
offence,  is  an  injury  to  third  persons,  and 
therefore  the  person,  if  known,  must  be 
named  in  the  indictment;  and  if  charged 
•as  *'a  person  to  the  jurors  unknown,"  when 
in  fact  he  is  known,  this  will  be  a  fatal  va- 
riance. 

The  court  is  therefore  of  opinion,  that 
the  judgment  of  the  said  hustings  court  in 
both  cases  be  reversed,  and  the  defendants 
be  discharged  from  .further  prosecution 
under  said  indictments:  subject,  however, 
to  be  tried  under  other  indictments,  (if  any 
be  so  found  against  them,)  setting  forth 
the  names  (if  such  names  be  known),  of  the 
minors  to  whom  ardent  spirits  were  sold  or 
furnished. 

Judgments  reversed. 


1026        *Schwartz  v.  Commonwealth.* 

November  Term,  187ft,  Richmoad. 

[21  Am.  Rep.  aa&l 

Rape— ConfeMloiu.— S  Is  examined  as  a  witBcs 
asraiiist  T  charged  with  the  crime  of  rape.  He  U 
asked  If  he  and  T  had  not  agreed  to  commit  eIlc 
rape,  and  if  he  did  not  hear  the  cries  of  tlie  Ctrl 
whilst  T  had  her  in  the  boshes;  and  be  desia 
both.  The  examination  is  interrupted  for  a  fev 
minutes,  and  the  witness  is  retired  into  another 
room,  when  he  states  to  two  of  tlie  officers  and 
another  person,  that  to  help  T  he  had  sworn  f  a!se!r : 
and  when  his  examination  is  resumed  he  says  that 
he  and  T  had  agreed  to  commit  tbe  rape,  and  tiiai 
he  did  hear  the  cries  of  the  girL  S  is  then  Indicted 
for  perjury  in  maldng  his  flrst  statement.  Then 
is  no  evidence  against  him  bat  his  own  statemeaa. 
Hbij):  His  statements  are  not  sufficient  to  conrk: 
him. 

This  was  an  indictment  for  perjnrj  in 
the  husting-s  court  of  the  citj  of  Manches- 
ter. On  the  trial  the  jury  found  the  pris- 
oner guilty,  and  assessed  his  fine  at  one 
dollar,  and  the  court  sentenced  him  to  im- 
prisonment in  the  jail  of  the  city  for  ooe 
year.  There  were  a  number  of  exceptions 
taken  by  the  prisoner  to  rulings  of  the  court: 
but  this  court  only  considered  the  qaestioii 
on  the  motion  for  a  new  trial  on  the  gronsd 
that  the  verdict  was  not  sustained  by  the 
evidence.  The  facts  are  set  out  in  tbe 
opinion  of  Judge  Staples.  On  the  applica- 
tion of  the  prisoner  this  court  awarded  his 
a  writ  of  error. 

G.  Wise,  for  the  prisoner. 

The  Attorney  General,    for  the  common- 
wealth. 

1026  *8taples,  J.  The  prisoner  was  in- 
dicted for  perjury  in  the  hnstingi 
court  of  the  city  of  Manchester,  and  was 
convicted  and  sentenced  to  confinement  la 
the  jail  of  the  city  for  one  year.  After  the 
verdict  was  rendered,  he  moved  the  court  to 
grant  him  a  new  trial,  upon  the  ground  that 
the  verdict  of  the  jury  was  contrary  to  the 
law  and  the  evidence.  His  motion  was 
overruled,  and  the  prisoner  excepted.  Hss 
bill  of  exceptions  contains  all  the  facts 
proved  on  the  trial,  from  which  it  appears 
that  the  prisoner  was  examined  as  a  witness 
upon  the  trial  of  Joseph  Turner,  befcve  the 
mayor  of  Manchester,  upon  the  charge  of 
rape,  and  upon  the  examination  the  pris- 
oner testified  that  he  had  no  conversaticBi 
or  plot  with  the  said  Joseph  Turner,  before 
they  left  Manchester,  to  commit  a  rape 
upon  Pallas  Boyd ;  that  he  and  Turner  went 
to  the  locality  of  the  alleged  offence  for  Ae 
purpose  of  getting  flowers,  and  that  be 
heard  no  screams  from  the  girl,  Pallas  Bo^ 
whilst  Turner  had  her  in  the  bushes;  that 
the  commonwealth's  attorney  asked  that  his 
testimony  be  written  down  ;  that  a  panse  in 
his  examination  of  two  or  three  minutes 
ensued,  during  which  time  the  prisoner  was 

*Por  monogrraphic  note  on  rnnfrniriwit,  see  ssi  if 
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retired  from  the  witness  stand;  that  the 
prisoner  during  this  interruption  stated  to 
Mr.  Fitzgerald,  a  police  oflScer,  to  Mr. 
Radford,  a  bystander,  and  to  the  common- 
wealth's attorney,  that  he  had  sworn  falsely 
in  his  testimony  just  given;  that  he  had 
done  so  to  screen  Turner,  and  that  when 
he  went  back  on  the  stand  he  would  tell  the 
truth;  that  the  prisoner  was  then  put  on 
the  stand  again  as  a  witness,  no  other  wit- 
ness intervening,  and  testified  that  he  and 
Turner  had  had  a  bargain  and  conversation 
about  the  girl  before  they  left  Manchester, 
and  that  he  did  hear  screams  from  the  girl 
while  Turner  had  her  in  the  bushes ;  and 
thereupon  the  said   mayor  refused   to 

1027  hear  him    further.       *It  was    further 
proved    that    the    prisoner    was    not 

warned  by  said  mayor  that  he  had  a  right 
to  refuse  to  answer  questions  put  to  him ; 
that  he  had  no  counsel;  that  he  appeared 
Bomewhat  confused,  but  not  more  so  than 
is  usual  with  witnesses ;  and  that  he  is  in 
the  fifteenth  year  of  his  age.  And  these 
w^ere  all  the  facts  proved  on  the  trial. 

The  charge  in  the  indictment  is  of  per- 
jury in  the  first  statement  before  the  mayor ; 
and  the  evidence  relied  on  to  establish  the 
perjury  is  the  contradictory  statement 
before  the  same  officer  at  a  subsequent  pe- 
riod of  the  same  examination.  As  will  be 
seen  from  the  bill  of  exception,  this  contra- 
dictory statement  was  the  sole  and  only 
proof  adduced  by  the  commonwealth  in  sup- 
port of  the  indictment. 

The  question  we  are  to  determine  is,  was 
he  properly  convicted  upon  that  evidence? 

No  rule  is  perhaps  better  settled  than  that 
to  authorize  a  conviction  of  perjury  there 
must  be  two  witnesses  testifying  to  the 
falsity  of  the  statement,  or  one  witness 
with  strong  corroborating  circumstances  of 
such  a  character  as  clearly  to  turn  the  scale 
and  overcome  the  oath  of  the  party  and  the 
legal  presumption  of  his  innocence.  This 
rule  is  founded  upon  the  idea  that  it  is  un- 
safe to  convict  in  any  case  where  the  oath 
of  one  man  merely  is  to  be  weighed  against 
that  of  another.  I^ord  Tenterden  is  reported 
to  have  said  that  corroborating  circum- 
stances are  not  sufficient,  but  that  the  con- 
tradiction must  be  given  by  two  witnesses. 
But  the  rule  is  now  settled  otherwise ;  the 
confirmatory  evidence  however  must  be  of 
a  strong  character,  and  not  merely  corrobo- 
rative in  slight  particulars. 

It  was  at  one  time  held  that  when  the 
same  person  has  by  opposite  oaths  asserted 
and  denied  the  same  fact,  he  may  be  con- 
victed on  either;  for   whichsoever  of 

1028  *them  is  given  in  evidence  to  disprove 
the    other,    the    defendant  cannot  be 

heard  to  deny  the  truth  of  that  evidence, 
inasmuch  as  it  came  from  him.  But  this 
doctrine  has  been  long  since  exploded,  and 
it  is  now  held  that  the  prosecuting  attorney 
must  elect  which  of  the  two  oaths  he  means 
to  rely  upon  as  false,  and  he  must  prove 
the  perjury  in  that  particular  statement. 
Two  early  English  cases  are  sometimes 
cited  as  holding  that  the  perjury  may  be 
established   by   proof  of   the  contradictory 


oath  merely,  without  other  evidence.  One 
of  these  is  an  anonymous  case  decided  by 
Yates,  J.,  at  the  I^ancaster  assizes  in  1764, 
and  the  ruling  approved  by  I^ord  Mansfield. 
The  other  is  the  case  of  Rex  v.  Knill,  a 
short  report  of  which  is  found  in  a  note  in 
Barnwell  &  Alderson  R.,  page  929.  It  is 
shown,  however,  in  2  Russell  on  Crimes, 
652,  that  in  each  of  these  cases  there  were  cor- 
roborating circumstances  in  addition  to  the 
contradictory  oath.  But  if  these  cases  even 
go  to  the  extent  which  is  claimed  for  them, 
they  are  overruled  by  the  later  English  de- 
cisions. And  it  is  now  held  by  those  courts 
that  the  defendant's  own  evidence  upon 
oath  is  not  sufficient  of  itself  to  disprove 
the  evidence  on  which  the  perjury  is  as- 
signed. 

In  Regina  v.  Wheatland,  8  Car.  A  Payne 
R.  238,  Mr.  Baron  Gurney  held  that  it  was 
not  sufficient  to  prove  that  the  defendant 
had  on  two  different  occasions  given  directly 
contradictory  evidence,  although  he  might 
have  wilfully  done  so;  but  that  the  jury 
must  be  satisfied  affirmatively,  that  what 
he  swore  at  the  trial  was  false,  and  that 
would  not  be  sufficiently  shown  to  be  false 
by  the  mere  fact  that  the  defendant  had 
sworn  contrary  at  another  time;  it  inight 
be  that  his  evidence  at  the  trial  was  true, 
and  his  deposition  before  the  magistrate 
false.  There  must  be  such  confirmatory 
evidence  of  the  defendant's  deposition 
1029  before  the  magistrate  *as  proved  that 
the  evidence  given  by  the  defendant 
at  the  trial  was  false. 

In  Regina  v.  Hughes,!  Car.  &  Kerwan,519, 
Tindall,  C.  J. ,  said :  If  you  merely  prove 
the  two  contradictory  statements  on  oath, 
and  leave  it  there,  non  constat  which  state- 
ment is  the  true  one.  See  also  Mary  Jack- 
son's case,  1  I^ewin  270;  2  Russell  on  Crimes 
651-652;  Roscoe  Crim.  Evidence,  767-768. 

In  the  United  States  there  are  but  few 
decisions  bearing  upon  the  question.  The 
writers  on  criminal  law,  however,  lay  down 
the  rule  in  conformity  with  the  English 
cases.  3  Wharton,  sec.  2275;  2  Bishop  Cr. 
Law,  sec.  1005 ;  1  Greenl.  Ev.  259. 

The  only  opposing  case  is  that  of  the 
People  V.  Burden,  9  Barb.  R.  469.  There 
Johnson,  J.,  delivering  the  opinion  of  the 
court,  enters  into  an  elaborate  discussion 
of  the  whole  subject,  and  arrives  at  the  fol- 
lowing conclusions :  That  where  a  defendant 
by  a  subsequent  deposition  expressly  con- 
tradicts and  falsifies  a  former  one  made  by 
him,  and  in  such  subsequent  deposition  ex- 
pressly admits  and  alleges  that  such  former 
one  was  intentionally  false  at  the  time  it 
was  made,  he  may  be  properly  arrested  upon 
an  indictment  charging  the  first  deposition 
to  be  false,  without  any  other  proof  than 
that  of  the  two  depositions."  To  maintain 
his  position,  the  learned  judge  relies  upon 
the  two  English  cases  already  mentioned, 
not  adverting,  however,  to  the  fact  that 
there  were  corroborating  circumstances  in 
each  of  them.  The  distinction  he  seeks  to 
establish  is  not  recognized  by  any  adjudi- 
cated case,  or  by  any  writer  on  criminal 
law.     This  proposition  is,  that  the  first  oath 
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of  the  prisoner  must  be  held  to  be  false  be- 
cause in  the  second  he  admitted  it  to  be  so. 
In  other  words,  when  the  prisoner  has  made 
two   contradictory    statements   under 

1030  oath,  and  in    the   second   he  *has  ac- 
knowledg'ed  the  intentional  falsity  of 

the  first,  that  acknowledgment  is  sufficient 
to  establish  the  perjury  of  the  first  without 
further  evidence.  And  it  is  asked  why  may 
not  the  prisoner  be  convicted  of  perjury 
upon  his  mere  confession,  as  in  other  cases. 

It  is  not  denied  that  a  full  judicial  con- 
fession is  perhaps  sufficient  to  found  a 
conviction  upon  in  any  case.  It  is  sub- 
stantially the  same  as  a  plea  of  guilty  to 
the  indictment.  But  it  is  denied  that  a 
mere  admission,  not  judicial,  of  having 
sworn  falsely,  dispenses  with  all  further 
proof  of  the  fact.  As  before  stated,  when 
there  are  two  conflicting  statements  under 
oath  the  prisoner  cannot  be  convicted  upon 
either,  for  the  reason,  say  the  judges,  it  is 
not  ^possible  to  tell  which  is  the  true  and 
which  is  the  false.  In  such  case,  it  is 
agreed  on  all  hands,  that  strong  confirma- 
tory evidence  is  essential.  It  is  gravely 
insisted  that  this  confirmatory  evidence  is 
fully  supplied  by  the  prisoner's  acknowl- 
edgment of  the  falsity  of  the  first  statement. 
Why  may  not  the  acknowledgment  itself  be 
false. 

If  the  second  oath,  deliberately  taken,  is 
insufficient  to  overcome  the  first,  why  should 
a  mere  admission  have  that  eifect?  When 
a  witness  deliberately,  asserts  a  fact  to  be 
true  as  Vithin  his  knowledge,  and  in  a  few 
minutes  thereafter  deliberately  and  inten- 
tionally asserts  the  very  reverse  as  within 
his  klKTwledge,  all  ground  of  innocent  mis- 
take being  excluded,  he  thereby  indirectly 
but  unequivocally  affirms  the  falsity  of  the 
first.  Do  we  discredit  the  first  any  sooner, 
or  believe  the  second  the  more  readily,  be- 
cause the  witness  tells  us  that  one  was  in- 
tentioiially  false  and  the  other  true?  We 
believe  neither  of  them.  We  place  no  con- 
fidence in  either  statement,  from  an  abso- 
lute inability  to  determine  which  is  true, 
or  whether  either  is  true.  If  the  witness  is 
afterwards   put   on   his   trial  for  per- 

1031  jury,   our  *difficulties  are  in  no  wise 
removed.     We  are  still  in  doubt  which 

is  the  true  and  which  is  the  false.  It  is 
very  true  that  a  witness  making  two  palpa- 
bly conflicting  statements  may  sometimes 
by  his  demeanor  satisfy  the  hearer  that  one 
is  to  be  credited  rather  than  the  other.  But 
when  those  statements  are  repeated  to  a 
►  third  person,  it  is  very  difficult,  if  not  im- 
possible, to  detect  the  false  without  some 
aid  from  surrounding  circumstances.  And 
no  mere  asseveration  of  the  witness  will 
assist  the  mind  in  arriving  at  a  just  and 
accurate  conclusion.  If  the  witness  is  to 
be  convicted  of  perjury  upon  his  bare  de- 
claration that  the  first  statement  is  false,  it 
is  not  because  we  believe  his  declaration  is 
necessarily  true,  but  upon  some  idea  that 
it  is  in  the  nature  of  a  confession,  and 
therefore  to  be  believed.  A  deliberate  con- 
fession of  guilt  is  generally  credited,  be- 
cause   it    is   presumed    to    flow    from    the 


highest  sense  of  guilt?  It  must  be  remem- 
bered, however,  that  there  are  two  state- 
ments upon  oath,  and  if  the  prisoner  is  to 
be  concluded  from  denying  one  to  be  tme, 
the  same  reason  would  conclude  liim  fnaa 
denying  the  other,  and  the  prosecutor  migbt 
select  either  as  the  ground  of  his  proceeding. 
In  this  very  case  the  commonwealth  miglit 
have  elected  to  proceed  upon  the  second 
statement  made  by  the  prisoner-  In  that 
event  all  will  concede  he  must  have  prodooed 
other  testimony  in  addition  to  the  contra- 
dictory statement  first  made.  Is  it  possible 
that  the  principle  is  so  reserved  and  is  oi 
so  little  value  that  the  prisoner  may  be 
convicted  of  perjury  upon  the  first,  merely 
because  upon  his  second  examination  be 
admitted  the  first  did  not  contain  the  truth. 
If  this  be  so,  the  rule  laid  down  that  in 
case  of  two  conflicting  statements  there  can 
be  no  conviction  unless  there  is  corrob- 

1032  orative  evidence  is  not  of  the  ^slightest 
value.     When  we   speak  of  corrotMra- 

tive  evidence,  we  do  not  mean  such  as 
emanates  from  the  mouth  of  the  pnsooer 
himself,  but  evidence  aliunde,  evidence 
which  tends  to  show  the  perjury  independ- 
ently of  his  own  declarations.  The  whok 
law  in  reference  to  perjury  is  based  npos 
the  idea  that  when  there  is  witness  against 
witness,  oath  against  oath,  there  must  be 
other  evidence  to  satisfy  the  mind. 

The  rule  is  thus  laid  down  in  1  Greenleaf, 
sec.  265 :  If  the  evidence  in  proof  of  the 
crime  of  perjury  consists  of  two  opposing 
statements  of  the  prisoner,  and  nothinr 
more,  he  cannot  be  convicted.  »  ♦  ♦  » 
If  both  the  contradictory  statements  wtn 
delivered  under  oath  there  is  nothing  to 
show  which  of  them  is  false,  where  no  evi- 
dence of  the  falsity  is  given.*'  See  also 
Dodge  V.  State,  4  Zabriskie  455.  This  is  a 
sound  rule,  and  ought  not  to  be  departed 
from  to  meet  particular  cases.  In  this  con- 
nection it  may  be  mentioned  that  the  deci- 
sion in  the  New  York  case  was  made  by 
two  judges  in  a  court  of  three — ^Judge  Seldes 
dissenting. 

The  case  now  in  hand  is  a  strong  illus- 
tration of  the  value  of  the  rule  in  qnestioo. 
The  prisoner  was  a  youth  of  fifteen,  charged 
before  the  same  magistrate  with  being  im- 
plicated in  the  crime  of  rape,  and  acquitted 
but  a  few  minutes  before.  Upon  his  exam- 
ination he  was  without  counsel  or  advice. 
and  was  not  cautioned  that  he  was  not 
bound  to  criminate  himself.  His  ejcamina- 
tion  had  not  been  completed,  but  mereij 
suspended;  and  during  this  interval  ht  it 
said  to  have  made  to  officers  of  the  govera- 
ment  the  statements  upon  which  his  ooo- 
viction  is  founded.  Before  he  had  concluded 
he  was  stopped  by  the  mayor,  in  the  midst 
of  his  narrative,  and  forbade  to  say  moce. 
What  he  would   have   further  said  we 

1033  cannot  even  conjecture.     *So  great  i* 
the  abhorrence  of 'the   crime   of  rape, 

that  the  passions  and  suspicions  of  men  axe 
more  easily  excited  than  by  any  other  ac> 
cusation.  When,  therefore,  the  prisoner 
confessed  his  complicity  in  the  crime,  readj 
credence  was  given  to  Uie  statement.    If  in 
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Ills  first  istatement  he  had  made  the  same 
confession,  and  in  his  subsequent  examina- 
tion denied  it,  it  is  easy  to  see  that  the  per- 
jury would  have  been  charged  in  the  last 
and  not  in  the  first.  And  yet  without  the 
a.id  of  other  evidence  the  one  statement  was 
entitled  to  no  greater  consideration  than 
"the  other.  Upon  the  whole,  I  think  the 
prisoner  was  improperly  convicted  upon  the 
iacts  as  presented  to  the  jury. 

With  respect  to  the  instructions,  my  opin- 
ion is,  that  no  errbr  was  committed  by  the 
court  either  in  refusing  those  asked  for,  or 
in  giving  those  that  were  given.  Upon  the 
points  presented  by  the  second  bill  of  ex- 
ception, it  is  unnecessary  to  express  any 
opinion,  as  the  question  will  probably  not 
again  arise. 

Judgment  reversed. 


CONFESSIONS. 

A.  Admissibility  of  Confessions. 

1.  What  Will  Exclude  a  Ck>nf  ession. 

a.  West  Virarlnla. 

b.  Exception  to  tlie  Rule. 

B.  Alarm  or  Agitation  Alone  Will  Not  Render  Con- 

fession Inadmissible. 

C.  Persons  in  Authority— Defined. 

1.  Instances. 

2.  Master  or  Mistress  Such  Person— When. 
8.  Private  Detective  Not  Such  Person. 

D.  Whole  Confession  Must  Be  Given. 
1.  Jury  May  Disregard  Part 

E.  The  Oeneral  Rule  as  to  Repeated  Confessions— 
AlthouflTh  First  Inadmissible,  Second  May  Be 
Admissible. 

1.  Instances. 

F.  Commonwealth  Must  Show  Confession  to  Be  Vol- 
untary—Condition Precedent 

G.  Confession  Inadmissible  until  Corjmt  Delicti 
Proven. 

H.  Confession  of  Accomplice  Inadmissible. 

I.  Confessions  Obtained  by  Fraud. 

K.  Accused  Not  Allowed  to  Prove  His  Own  Declara- 
tions. 

1.  Instances. 

Li.  Weig-ht  and  Deffree  of  Credit  to  Be  Given  Confes- 
sions. 

M.  AlthoufiTh  Confession  Inadmissible  Facts  Dis- 
closed by  It  May  Be  Proven. 

N.  Admissibility  of  Confessions  a  Question  for  the 

Court 
O.  Credit  to  Be  Given  Confessions  a  Question  for  the 

Jury. 

A  ADniSSIBILITY  OP  CONFESSIONS. 

The  ireneral  rule  is  that  a  confession  of  a  prisoner 
may  be  sriven  in  evidence  against  him.  Smith's 
Case,  10  Gratt  739;  Shifflers  Case,  14  Gratt  652; 
Thompson's  Case,  20  Gratt  724;  Pag-e's  Case,  27  Gratt 
964:  Wolf's  Case,  80  Gratt  8S3:  State  v.  Morsran,  85  W. 
Va.  200,  13  S.  £.  Rep.  886;  Hlte's  Case,  96  Va.  404,  81  S. 
£.  Rep.  895. 


I.  What  Will  exclude  •  ConfeMlon.— But  when  it 
appears  that  the  confession  was  obtained  from  the 
prisoner  by  some  inducement  of  a  worldly  or  tem- 
poral character  in  the  nature  of  a  threat  or  promise 
of  beheflt.  held  out  to  him  in  respect  of  his  escape 
from  the  consequences  of  the  offence,  or  the  mlticra- 
tion  of  the  punishment  by  a  person  in  .authority,  or 
with  the  apparent  sanction  of  such  person,  then 
such  confession  is  inadmis^ble.  Smith's  Case,  10 
Gratt  789,  cited  and  approved  in  Shifflet's  Case,  14 
Gratt  652;  Thompson's  Case.  20  Gratt  724;  Pace's 
Case.  27  Gratt  964;  Wolf's  Case,  80  Gratt  888;  State 
V.  Morgan,  85  W.  Va.  200,  18  S.  E.  Rep.  885;  Hlte's 
Case,  96  Va.  494,  31  S.  £.  Rep.  805. 

a.  West  Vinrlnia.— To  exclude  a  confession,  it  must 
not  only  be  made  under  inducements  of  favour  or 
fear,  but  such  inducements  must  come  from  one  in 
authority.  SUte  v.  Morgan.  85  W.  Va.  200,  18  S.  £. 
Rep.  885. 

b.  Bxcefytion  to  the  Rule.— The  confessions  of  the 
accused,  made  under  inducements,  to  officers  in 
whose  custody  he  was  at  the  time,  are  not  to  be 
excluded  on  the  trial  when  the  confession  is  accom- 
panied with  the  surrender  and  restoration  of  the 
stolen  property.    Fredrick  v.  State,  8  W.  Va.  695. 

B.  ALARM  OR  AOITATION  ALONB  WILL  NOT 

RENDER  CONFESSION  INADMISSIBLE. 

"No  degree  of  alarm  or  agitation  will,  of  itself, 
render  confessions  made  during  its  existence  inad- 
missible." The  court  in  Venable's  Case.  24  Gratt 
048,  citing  Smith's  Case,  10  Gratt  784,  as  a  striking 
instance  of  this  fact 

C.  PERSONS  IN  AUTHORITY— DEHNED. 

Persons  in  authority,  within  the  meaning  of  the 
rule,  are  such  as  are  engaged  or  concerned  in 
the  apprehension,  prosecution  or  exsimination  of  the 
accused.  Smith's  Case,  10  Gratt  748.  approved  in 
Thompson's  Case,  20  Gratt  780;  £arly's  Case,  86  Va. 
928,  11  S.  E.  Rep.  795. 

I.  Instances.— A  person  committed  on  a  charge  of 
larceny  by  a  justice,  is  sent  in  charge  of  a  special 
constable  and  the  prosecutor  to  jail,  and  on  the  way 
this  constable  says  to  him,  "you  had  as  well  tell  all 
about  it"  After  they  had  rode  about  a  mile  after 
this  remark,  without  any  other  remark  being  ad- 
dressed to  the  prisoner,  he  voluntarily  says  to  the 
prosecutor,  "I  will  tell  you  all  about  it;  "  and  pro- 
ceeds to  tell  how  and  by  whom  the  breaking  and 
larceny  was  committed.  The  constable  was  one  in 
authority  over  him;  and  the  statement  is  not  admLs- 
sible  In  evidence.  Vaughan  v.  The  Commonwealth. 
17  Gratt  576. 

A  young  man  living  in  the  jailor's  family,  and  who 
occasionally,  in  the  absence  of  the  lallor,  attended 
the  prisoners  and  kept  the  keys  of  the  jail,  is  not 
a  person  in  authority,  whose  threat  or  promise  will 
exclude  a  confession  made  in  jail  by  the  prisoner 
awaiting  trial.    Shlfflet's  Case,  14  Gratt  652. 

A  person  to  whom  a  free  negro  is  bound  as  appren- 
tice, though  a  justice  of  the  peace,  if  not  acting  as 
such,  and  no  way  affected  by  the  offence,  is  not  a 
person  in  authority  In  the  sense  of  the  rule  which 
excludes  confessions  made  to  persons  in  authority. 
Smith's  Case,  10  Gratt  784. 

a.  Master  or  Mistress  Such  Person— When.— It  is 
only  where  the  offence  concerns  the  master  or  mis- 
tress that  their  holding  out  threats  or  promises  to 
the  prisoner,  will  render  his  confession  inadmissible. 
Otherwise  the  confession  will  be  admitted.  Smith's 
Case,  10  Gratt  746. 
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a.  Private  Detective  Not  Such  Person.~A  private 
detective,  employed  to  work  up  the  case,  is  not  such 
a  person  as  comes  under  the  rule  of  persons  in 
authority.    Early's  Case,  86  Va.  921,  11  S.  E.  Rep.  705. 

D.  WHOLB  CONFESSION  MU5T  BB  QIYBN. 

If  the  commonwealth  uses  the  accused's  statement 
as'ainst  him,  they  must  srlve  such  statement  as  a 
whole,  and  not  select  parts  for  the  jury  and  omit  the 
rest    Parrtsh  v.  Commonwealth,  81  Va.  1. 

I.  Jury  May  Disrei:ard  Part.— Where  the  confession 
of  a  prisoner  is  arlven  in  evidence,  the  whole  must  go 
to  the  Jury;  hut  the  whole  is  not  necessarily  to  be 
taken  as  true;  on  the  contrary,  if,  from  opposinff 
evidence  or  the  confession  itself,  facts  appear  which 
are  sofflclent  to  satisfy  a  rational  mind  that  a  partis 
not  true,  it  ou^rht  to  be  disregarded.  Brown  v. 
Commonwealth,  9  Leiffh  638. 

B.  THE  QBNBRAL  RULB  AS  TO  REPEATED  CONFES- 
SIONS-ALTHOUGH    HR5T    INADMISSIBLE, 
5BCOND  MAY  BE  ADMISSIBLE. 

"The  court  is  further  of  opinion,  that  though  a 
confession  may  be  inadmissible  because  not  volun- 
tary, it  may  become  admissible  by  beinff  subse- 
quently repeated  by  the  accused,  when  his  mind  is 
perfectly  free  from  the  undue  influence  which 
induced  the  original  confession.  Prima  f<icUy  the 
undue  influence  will  be  considered  as  continuing-; 
thouiTh  the  presumption  may  be  repelled  by  evi- 
dence, which,  however,  must  be  strong  and  clear. 
The  rule  on  this  subject  has  been  well  stated  to  be, 
'that,  althoufirh  an  original  confession  may  have  been 
obtained  by  improper  means,  yet  subsequent  confes- 
sions of  the  same  or  like  facts  may  be  admitted,  if 
the  court  believes,  from  the  lenffth  of  time  interven- 
ing-, or  from  proper  warning-  of  the  consequences  of 
confession,  or  from  other  circumstances,  that  the 
delusive  hopes  or  fears,  under  the  influence  of  which 
the  original  confession  was  obtained,  were  entirely 
dispelled.  In  the  absence  of  any  such  circumstances, 
the  influence  of  the  motives  proved  to  have  been 
offered,  will  be  presumed  to  continue,  and  to  have 
produced  the  confession,  unless  the  contrary  is  shown 
by  clear  evidence,  and  the  confession  will  therefore 
be  rejected.'  2  Russ.  on  Crimes  888:  Greenl.  Ev.  257; 
and  cases  cited.  It  follows  that  the  burden  of  show- 
ing the  contrary  devolves  on  the  commonwealth,  as 
the  condition  on  which  the  confession  will  be  admis- 
sible. "  The  court,  in  Thompson's  Case,  20  Gratt  781, 
approved  in  Venable's  Case,  24  Qratt.  689.  See  also, 
Mitchell's  Case,  83  Gratt  846. 

I.  Instances.— If  a  threat  be  made  or  a  promise  held 
out,  to  a  person  in  custody  on  a  charg-e  of  felony,  to 
induce  him  to  make  confession,  and  he  denies  his 
aruilt  at  the  time,  but  afterwards  makes  a  confession, 
which  appears,  from  the  time  and  circumstances,  not 
to  have  been  Induced  by  such  previous  threat  or 
promise,  this  confession,  so  afterwards  made.  Is  a 
voluntary  one.  and  proper  evidence  against  him  on 
his  trial.    Moore  v.  Commonwealth,  2  Leiffh  701. 

Prisoner  charged  with  murder,  makes  a  confession 
to  a  police  officer  on  the  morning  ot  the  day  he  is 
examined  by  the  police  Justice.  Before  that  exami- 
nation he  has  employed  counsel,  and  he  is  warned, 
both  by  his  counsel  and  the  police  Justice,  against 
makingr  any  statement  or  confession.  Beingr  com- 
mitted by  the  Justice,  on  getting  to  the  Jail  he 
appears  to  be  very  much  frightened  and  agitated; 
and  upon  firettingr  there  he  makes  a  confession,  and 
a^ain  on  the  same  day  confesses  the  deed  to  a 
woman  of  his  acqualnunce  who  Is  in  the  Jail,  Though 


the  confession  to  the  police  ofllcer  was  prof«x1r 
excluded,  the  confessions  made  after  the  wamiv 
riven  him  are  proper  evidence.  VenaWe  t.  o^ 
monwealth,  24  Gratt  689. 

F.  COHMON WEALTH  MUST  SHOW  CONFCSSMINTO 
BE  VOLUNTARY-CONDITION  PRECEDEfTT. 

Says  the  court  in  Thompson's  Case,  20  Gr^tt  7B. 
''That  the  confession  is  voluntary,  beinc  therefore  a 
condition  precedent  of  itsadmissibiliO',  and  the  d^vf 
of  deciding  on  its  admissibility  belnsr  a  duty  vfekh 
devolves  on  the  court  it  follows,  nccesc-arily.  that 
the  court  must  be  satisfied  that  the  confessinti  vas 
voluntary,  before  it  can  be  permitted  to  go  before 
the  Jury;  in  other  words,  that  the  burden  of  proof 
that  it  was  voluntary,  devolves  on  the  codb^b- 
wealth." 


a  CONFESSION     INADniSSIBLB     UNTU. 

DELICTI  PROVEN. 

Until  there  is  clear  proof  of  the  death  of  the  per- 
son for  whose  murder  the  prisoner  is  accused,  the 
admissions  of  the  prisoner  as  to  his  taavlnc  ooa- 
mitted  the  act  must  be  clear  and  explicit  If  there 
is  any  doubt  as  to  his  meanlnar.  he  oiis-bt  doc  to  be 
convicted.    Smith  v.  Commonwealth.  SI  Grati.  8BB. 

H.  CONFESSIONS  OP  ACCOnPUCB  INAOrUSSBIJE. 

Confessions  or  admissions  of  an  accomplice  in  a 
felony,  made  after  the  commission  and  corapletkB 
of  the  offence,  are  not  competent  evidence  acatant 
the  prisoner,  even  thoug'h  a  previous  conspiracy  xoi 
combination  between  the  prisoner  and  the  aocoia- 
plice  to  commit  the  felony  has  been  proved.  Hmter 
V.  Commonwealth,  7  Gratt.  611. 

I.  CONFESSIONS  OBTAINED  BY  FRAUD. 

For  an  instance  of  a  confession  pxocored  by  a 
fraud  beinff  practiced  on  accused,  see  Pace's  Case. 
27  Gratt.  054. 

K.  ACCUSED  NOT  ALLOWED  TO  PROVE  HIS  QVH 

DECLARATIONS^ 

The  accused  is  not  allowed  to  prove  his  own  ded^ 
rations  to  the  end  of  his  own  exculpation.  Sproat 
V.  Commonwealth,  81  Va.  S74. 

I.  Instances.— On  the  trial  of  a  criminal  caase.  a 
witness  for  the  commonwealth  proves,  that  haTinc 
in  a  conversation  with  the  accused.  expresMd  tk 
entire  conviction  of  a  particular  fact,  the  accned 
admitted  the  fact  (which.  In  ite  nature,  strongty 
tends  to  establish  his  g-uilt)  but  made  an  exptana> 
tory  statement  (which,  if  taken  as  true,  will  ezcvi- 
pate  him).  The  accused  then  offers  to  prove,  that 
he  had  previously,  and  under  different  cimns- 
stances,  made  the  same  declaration  to  another 
person.  Held,  such  evidence  is  inadmissible.  Ear- 
hart  V.  Commonwealth,  0  Leiffh  671. 

If  a  prisoner,  in  speaktnff  of  the  testfrnony  of  a 
witness  who  had  testified  acralnst  him,  says  '  that 
what  W.  said  was  true  as  far  as  he  went,  bat  that 
he  did  not  say  all  or  enoug'h**;  this  is  not  admlsatale 
as  a  confession  of  the  prisoner;  nor  does  it  lay  an? 
foundation  for  proving  to  the  Jury  what  W.  dti 
swear  to.    Finn  v.  Commonwealth.  5  Rand.  T91 

At  the  examination  of  the  prisoner  by  the  majvc 
the  prisoner  reluctantly  at  the  mayors  reqaest 
wrote  the  name  he  was  suspected  of  havlnff  forgei: 
in  doing  so  he  made  the  same  mistake  in  spelhif 
the  name,  as  appeared  on  the  fonred  InstroiMSL 
Held,  this  fact  was  properly  admitted  to  the  lair- 
Sprouse  v.  (Commonwealth,  81  Va.  S74. 
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L.  WBIOHT  AND  DBQRBB  OP  CREDIT  TO  BB  OIVBN 

CONPBSSIONS. 

Perhaps  no  general  proposition  can  be  predicated 
concerning-  tbe  weight  and  degree  of  credit  to  be 
given  to  a  confession:  because  this  must  depend  in 
every  case  upon  the  age,  character  and  mental 
capacity  of  the  party,  and  the  share  of  education 
which  he  has  enjoyed,  and  all  surrounding  circum- 
stances which  attended  it  And  this  seems  to  be  the 
opinion  of  a  learned  writer  on  the  law  of  evidence. 
1  Greenl.  Ev.  §215;  Smith *s  Case.  10  Gratt  7Jf7. 

n.  ALTHOUGH  CONFESSION  INADMI55IBLB  PACT5 
DISCLOSBD  BY  IT  MAY  BB  PROVBD. 

Facts  disclosed  or  discoveries  made  in  consequence 
of  statements  made  by  accused,  may  be  given  in 
evidence,  although  the  confession,  by  which  such 
facts  were  disclosed,  or  discoveries  made,  is  inad- 


missible, on  account  of  being  improperly  extorted 
from  the  prisoner.    State  v.  Douglass,  80  W.  Va.  770. 

N.  ADMISSIBILITY  OP  CONPBSSIONS  A  QUESTION 

POR  THE  COURT. 

It  is  therefore  declared  as  the  condition  of  the 
admissibility  of  a  confession,  that  it  be  free  and  vol* 
untary,  and  not  made  under  the  influence  of  such  a 
bias  upon  the  mind  of  the  party  as  will  in  the  judg- 
ment of  the  law,  disturb  the  free  exercise  of  voli- 
tion, and  destroy  the  presumption  that  the  confession 
so  made  is  true :  and  this,  the  judge  and  not  the  jury, 
is  to  determine.    Smith's  Case,  10  Gratt  787. 

O.  CREDIT  TOBB  OIVEN  CONPBSSIONS  A  QUESTION 

POR  THE  JURY. 

The  weight  and  degree  of  credit  to  be  given  a  con- 
fession is  a  question  for  the  jury.  Smith's  Case,  10 
Gratt  780;  Brown's  Case,  0  Leigh  888. 


777 


INDEX. 


ABATEMENT. 

1.  W  sues  S  in  assumpsit,  in  the  county  of 
J,  and  sends  the  process  to  the  city  of  R, 
"w^here  S  resides,  and  it  is  served  upon  S  by 
the  sheriff  of  R.  S  files  a  plea  in  abatement 
stating*  these  facts,  but  does  not  say  where 
the  cause  of  action  arose.  Hbi<d  :  The  plea 
is  suflficient  in  this  case,  thoug-h  it  does  not 
g^ive  the  plaintiff  a  better  writ. 

Warren  v.  Saunders y  259 

2.  W  having*  demurred  to  the  plea,  and  the 
court  having  sustained  the  demurrer,  when 
the  cause  is  called  for  trial  S  moves  to  dis- 
miss the  cause  from  the  docket.  Hbi<d  :  The 
motion  should  have  been  sustained  and  the 
suit  dismissed ;  the  statute  expressly  provid- 
ing- that  where  the  suit  is  brought  where  the 
cause  of  action  arose,  process  shall  not  be 
directed  to  an  officer  of  any  other  county  or 
corporation  than  that  wherein  the  action  is 
hroug-ht.  Idem,        259 

ACTIONS. 

1.  When  title  to  property  taken  by  mili- 
tary authority  during  the  war  and  applied  to 
support  the  inmates  of  a  lunatic  asylum,  is 
not  divested,  and  the  corporation  is  liable 
for  it.    See  Corporations,  No.  7,  and 

Eastern  Lunatic  Asylum  v.  Garrett,    163 

2.  When  trover  is  the  proper  remedy  to 
recover  value  of  property  taken.     See 

Idem,        163 

3.  A  decree  under  which  H  loaned  money 
to  C,  authorized  H  to  lend  any  money  of  his 
testator's  estate  in  his  hands,  upon  security 
on  real  estate,  and  to  take  bonds  in  his  own 
name  as  executor,  the  interest  to  be  paid 
annually,  and  the  principal  when  he  may  so 
require,  and  hold  and  account  as  executor 
as  aforesaid.  H  may  sue  upon  the  bond 
without  any  further  order  of  the  court  direct- 
ing- him  to  collect  the  money. 

Cabell  &  als,  v.  Cox,  182 

ADVANCEMENTS. 

1.  W,  in  his  lifetime,  made  advancements 
to  some  of  his  children.  By  his  will  he  gave 
his  estate  to  his  widow  for  her  life,  and  au- 
thorized her  to  make  advancements  to  their 
children ;  and  he  directed  that  at  her  death 
his  estate,  including  these  advancements, 
should  be  equally  divided  among  his  children. 
Mrs.  W  did  make  advancements  to  all  the 
children,  but  to  one  much  less  than  the  others. 
She  died  in  February  1868,  but  the  estate 
was  not  ready  for  a  division  until  October 
1874.  Hhi«d  :  Interest  should  be  charg^ed  to 
«each  legatee  on  the  excess  of  advancements 
made  to  him  or  her  from  the  death  of  Mrs. 
W,  in  1868  until  the  time  of  the  division  in 
1874.  Cabells  v.  Fury  ear  &  als.,        902 


AGENTS. 

1,  See  Forfeitures,  No.  1,  and  Powers,  No. 
2,  3,  and 

Sillimdn  &  als.  v.  Fred.,  Or.  &  Char. 
R.  R.  Co.,  119 

APPEALrS. 

1.  The  §  7,  of  the  act  of  March  2, 1866, 
known  as  the  stay  law,  and  the  acts  amenda- 
tory thereof,  do  not  apply  to  appeals,  writs 
of  error  or  supersedeas;  and  therefore  an 
appeal  from  a  final  decree  made  on  the  1st 
of  November  1867  cannot  be  allowed  on  the 
12th  of  June  1871. 

Rogers  v.  Strother  6f  als,,  417 

2.  A  decree  g-iving-  all  the  relief  asked  for 
in  the  case  is  a  final  decree,  and  though  it 

may  afterwards  be  modified  directing 
1036  the  amount  decreed  to  be  paid  to  *S  to 

be  paid  to  a  creditor  of  S,  this  does  not 
change  its  character.  Idem,        417 

3.  To  g-ive  the  court  of  appeals  jurisdiction 
of  a  cause,  except  in  certain  cases  specified, 
the  judg-ment  or  decree  must  amount  to  $500, 
principal  and  interest,  at  the  date  of  the 
judgment  or  decree,  except  where  the  claim 
of  the  plaintiff  is  more-  than  that  amount, 
and  he  applies  for  the  appeal. 

Gage  V.  Crockett,  735 

4.  On  a  creditor's  bill  against  a  railroad 
company,  some  of  the  debts  proved  are  under 
$500,  but  there  is  one  for  $1,117.60  proved  be- 
fore the  commissioner,  and  the  decree  of  the 
circuit  court  is  in  favor  of  all  of  them  against 
the  company.  An  appeal  by  the  company 
brings  up  all  of  them  ;  and  this  court  will  pass 
upon  all. 

The  JVinck.  6f  Stras.  R.  R.  Co.  &  al. 
y.Colfert&al.,  777 

5.  Three  suits  in  equity  are  brought  by  the 
same  plaintiffs  ag-ainst  the  same  defendants 
to  enforce  payment  of  debts  by  attachment 
and  sale  of  the  same  land.  By  order  of  the 
court  these  suits  are  directed  to  be  consoli- 
dated and  heard  tog'ether,  and  then  plaintiffs 
file  an  amended  bill  bringing-  in  a  third  party. 
There  being  a  decree  dismissing-  the  attach- 
ments, the  plaintiffs  may  appeal  to  the  court 
of  appeals,  though  neither  of  the  debts 
amount  to  $500,  the  sum  of  all  of  them  being^ 
more  than  that  amount. 

Devries  &  Co.y.  Johnston  &  Wolfe 
&al.,  805 

6.  There  may  be  an  appeal  as  of  rig-ht,  from 
an  interlocutory  order  of  a  county  court  in  a 
controversy  concerning'  the  establishment  of 
a  road.  Jeter  y.  Board  6f  als.,        910 

7.  In  a  suit  by  a  vendor  of  land  to  enforce 
payment  of  the  purchase  money  his  debt  is 
scaled,  and  a  decree  for  the  scaled  amount 
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which  is  paid  to  him.  Creditors  come  into 
the  case,  and  there  is  a  decree  for  a  sale  of  the 
land  to  pay  them  ;  and  widow  and  heirs  of 
vendee  appeal  from  the  last  decree.  The  ap- 
peal does  not  bring-  up  the  first  decree,  so 
as  to  entitle  the  vendee  to  have  it  reviewed. 

Simmons  v.  Lyles  6f  als,,  922 

APPELLATE  COURT. 

1.  If  upon  a  trial  at  law  instructions  are 
given  to  the  jury,  to  which  no  exception  is 
taken,  and  after  verdict  a  motion  is  made  for 
a  new  trial,  on  the  ground  of  misdirection  as 
well  as  that  the  verdict  is  contrary  to  the  evi- 
dence, it  is  the  duty  of  the  court  of  trial  to 
consider  the  correctness  of  the  instructions ; 
and  if  of  opinion  that  they  are  not  correct,  and 
were  calculated  to  mislead  the  jury,  to  set 
aside  the  verdict  and  grant  a  new  trial ;  and 
the  appellate  court  will  supervise  his  action 
in  this  respect. 

Stevenson  v.  Wallace,  77 

2.  In  an  action  of  assumpsit  there  is  a  plea 
of  payment,  and  of  the  statute  of  limitations. 
On  the  trial  the  plaintiff  asks  the  court  to  in- 
struct the  jury,  that  in  passing  upon  a  plea  of 
the  statute  they  must  leave  out  of  the  compu- 
tation of  time  all  the  period  extending  from 
the  2nd  of  March  1866  to  January  1st  1869. 
The  court  refuses  to  give  the  instruction ;  and 
plaintiff  excepts.  The  jury  find  a  general 
verdict  for  the  defendant,  and  there  is  a  gen- 
eral judgment  accordingly.    Hbi^d  : 

1.  That  the  appellate  court  will  reverse 
the  judgment  for  the  error  in  refusing  the 
instruction,  and  send  the  cause  back  for  a 
new  trial. 

Danville  Bank  Y.  IVaddill,  448 

2.  This  will  always  be  done  unless  the 
appellate  court  can  see  from  the  Whole  rec- 
ord, that  even  under  correct  instructions  a 
different  verdict  could  not  have  been  right- 
fully found,  or  unless  it  is  able  to  see  that 
the  erroneous  ruling'  of  the  trying  court 
could  not  have  influenced  the  verdict.  The 
onus  is  upon  the  appellee  to  show  this,  and 
where  there  are  distinct  issues,  a  general 
verdict  is  not  sufficient  in  general  to  show 
it.  Idem,        448 

3.  When  the  appellate  court  will  not  reverse 
a  decree  against  purchasers  of  land  for  failure 
to  allow  them  for  improvements.  See  Vendor 
and  Purchaser,  No.  4,  and 

Tosh  &  als,  V.  Robertson  &  als.,         270 

4.  Where  there  is  an  appeal  on  the  ground 
of  the  refusal  of  the  court  to  continue  the 
cause,  the  appellate  court  will  not  reverse  the 
judg-ment  unless  the  action  of  the  court  below 
is  plainly  erroneous. 

Harman  v.  Howe,  676 

5.  When  the  appellate  court  should  or 
should  not  reverse  the  action  of  the  court 
which  appointed  a  fiduciary,  in  removing  him 
from  his  office.  See  County  Courts,  No.  5, 
and  Reynolds  v.  Zink,        29 

6.  For  the  principles  upon  which  new  trials 
will  be  awarded.  See  New  Trials,  No.  3,  4, 
5, 6,  and  Pryor^s  case,         1009 


1037 


♦ASSIGNMENTS. 


1.  A  case  of  the  transfer  of  a  nnmber 
of  negotiable  notes  "without  recoarac"  in 
which  it  was  held,  looking  to  all  the  circnsi- 
stances,  that  the  words  were  to  be  construed 
in  their  literal  sense  ;  and  that  the  transferrer 
was  not  liable  for  the  failure  to  recover  from 
the  endorser.  If  the  transferee  intended 
that  they  should  be  used  in  this  instance  in 
their  restricted  sense,  he  should  have  bcea 
careful  to  express  his  meaning*,  or  have  it 
expressed  in  plain  and  unmistakable  tenos. 

Ober  V.  Goodridge,  trustee^  838 

2.  After  a  decree  for  an  acconnt  in  a 
creditors'  suit  ag'ainst  an  insolvent  bank,  a 
debtor  of  the  bank  obtaining-  assignments  of 
debts  of  the  bank,  will  only  be  allowed  to 
stand  in  the  shoes  of  his  assig^nor,  and  have 
a  credit  on  his  debt  for  the  pro  rata  share  of 
the  debts  assigned  to  him. 

Finney  &  als,  v.  Bennett^ 

3.  See  Bonds,  No.  14,  and 
Brown,  admW,  v.  Dickersan^ 

ATTORNEY  AND  CLIKNT. 

1.  In  1860  attorneys  at  law  receive  two 
notes,  and  give  a  receipt  which  says :  Re- 
ceived for  collection,  &c.,  and  after  describ- 
ing them  says :  On  the  above  notes  we  are 
to  bring  suit,  and  prosecute  them  to  jnd|^- 
ment,  and  have  a  fee  of  five  dollars  in  each 
case.  Thoug-h  the  last  clause  of  the  receipt 
may  be  construed  to  relieve  them  from  the 
obligation  to  collect,  and  from  the  corre- 
sponding compensation  for  collecting-,  it  can- 
not be  construed  to  deny  to  them  the  anthority 
to  collect,  or  to  limit  them  to  the  function  <tf 
prosecuting-  the  claims  to  judgment. 

Johnson  v.  Gibbons,  €32 

2.  Judgments  having^  been  recovered  and 
executions  issued,  which  were  stayed,  tlie 
debtor  in  April  1862,  pays  to  the  attomeTs 
$2,600,  in  part  of  these  debts,  the  payment 
being  in  confederate  money;  neither  the 
attorneys  nor  the  debtors  having-  any  notice 
that  the  creditor  was  unwilling  to  receive 
confederate  money ;  and  the  attorneys  write 
immediately  to  the  creditor,  that  they  have 
this  money  for  him.  He  holding-  that  the 
attorneys  had  no  authority  to  collect  the 
money,  does  not  reply  to  the  letter  ;  aod 
neither  attorneys  nor  debtor  hear  of  sbt 
objection  to  their  receipt  of  the  money  nntil 
1874.  The  creditor  is  concluded  by  his  fail- 
ure to  give  his  attorneys  notice  of  his  objec- 
tion to  their  receiving  the  money. 

Idem,       632 
AUTREFOIS  ACQUIT. 

1.  See  Criminal  Jurisdiction,  and  IVoceed- 
ings.  No.  2,  3,  4,  8,  9,  and 

Burress*  case,       934 
Plage*  s  case,  964 

BANKRUPTS. 

1.  When  creditor  of  a  bankmpt  is  ooadndcd 
from  proceeding  in  a  state  court  to  enforce 
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his    lien.    See  Equitable    Jurisdiction    and 
Relief,  No.  6,  7, 8,  and 

Spilman  v.  Johnson^  33 

BANKS. 

1.  How  insolvent  banks  may  be  wound  up. 
See  Creditor's  Bill,  No.  4,  and 

Finney  &  als.  v.  Bennett,  365 

BONDS. 

1.  When  a  bond  given  for  the  loan  of 
money,  lent  out  by  an  executor  under  the 
decree  of  a  court  may  be  sued  upon  by  the 
executor  without  a  decree  authorizing  him  to 
do  so.    See  Actions,  No.  3,  and 

Cabell  df  als.  v.  Cox,  182 

2.  A  blank  paper  is  signed  and  sealed  by  a 
principal  and  three  others  who  intend  to  be 
his  sureties,  and  it  is  left  with  the  principal 
to  be  filled  up  and  delivered  by  him.  He  does 
fill  it  up  and  deliver  it  to  the  obligee  named 
therein.  It  is  not  the  bond  of  the  three,  and 
does  not  bind  them.  But  the  principal  hav- 
ing filled  it  up,  and  delivered  it  when  thus 
complete,  it  is  his  bond,  and  binds  him. 

Penn  assignee  v.  Hamlett  &  als,,         337 

3.  A  state  cannot  tax  the  bonds  of  a  rail- 
road company  held  by  persons  living  out  of 
the  state. 

Commonwealth  v.  Ches,  df  Ohio  R, 
R.  Co.,  344 

4.  If  a  bond,  perfect  on  its  face,  is  delivered 
to  the  obligee  as  ah  escrow,  to  be  valid  upon 
another  person's  executing  it,  it  is  valid 
though  the  condition  is  not  complied  with. 

Miller  v.  Fletcher  &  als. ,  403 

5.  A  deed,  perfect  on  its  face,  cannot  be 
delivered  as  an  escrow  to  the  grantee  or 
obligee,  upon  a  condition  upon  which  it  is  to 

be  a   valid    deed.    In  all  such   cases 

1038  *the  condition  is  void,  and  the  deed  is 

at  once  operative.  Idem,        403 

6.  Parol  evidence  is  inadmissible  to  prove 
that  a  deed  perfect  on  its  face,  was  delivered 
to  the  grantee  on  a  condition. 

Idem,        403 

7.  It  is  not  necessary  that  the  sureties  of  a 
sheriff  in  his  official  bond  should  acknowl- 
edge the  same  in  court.  The  bond  may  be 
acknowledged  by  them  in  court,  or  its  exe- 
cution out  of  court  proved  by  witnesses. 
And  there  is  no  statute  or  rule  of  law  requir- 
ing such  proof  to  be  adduced  at  the  time  the 
bond  is  received  by  the  court.  With  or  with- 
out such  proof  the  parties  who  had  actually 
signed  would  be  bound  by  it. 

Supervisors   of   Washington  Co.    v. 
Dunn  6f  als.,  608 

8.  A  person  who  signs,  seals  and  delivers 
an  instrument  as  his  deed,  will  never  be  heard 
to  question  its  validity,  upon  the  ground  that 
it  was  not  acknowledged  by  him,  nor  proved 
at  the  time  of  delivery.  It  is  the  sealing  and 
delivery  that  gives  efficacy  to  the  deed  ;  not 
proof  of  its  execution.  And  this  principle 
applies  to  all  bonds,  whether  executed  by 
public  officers  or  private  persons,  unless  there 
is  a  statute  making  the  acknowledgment  or 


proof  in  court  essential  to  the  validity  of  the 
instrument.  Idem,        608 

9.  In  an  action  on  an  official  bond,  if  there 
is  no  record  evidence,  the  execution  of  it  may 
be  established  by  the  testimony  of  attesting 
witnesses,  or  if  there  be  none,  by  proof  of 
handwriting,  or  by  discovery  from  the  ad- 
verse party.  Idem,        608 

10.  The  fact  that  the  names  of  two  of  the 
parties  who  executed  and  acknowledged  the 
bond,  were  not  in  the  body  of  it,  does  not 
invalidate  it  as  to  them.  Idem,        608 

11.  A  bond  is  given  upon  an  injunction  to 
a  judgment  for  money,  and  in  the  penalty  it 
is  said  **in  the  just  and  full  sum  of  seven 
hundred  and  sixty  lawful  money  of  Virginia." 
The  word  "dollars"  is  obviously  left  out  by 
mistake,  and  the  bond  will  be  treated  as  if 
the  word  was  in  it. 

Harman  v.  Howe,  676 

12.  Words  omitted  in  an  instrument,  and 
also  in  a  record  or  statute,  which  can  be 
clearly  ascertained  by  the  context,  will  be 
supplied  by  the  court,  and  the  instrument, 
record  or  statute  will  be  read  and  treated  as 
if  the  words  were  in  it.  Idem,       676 

13.  For  bonds  executed  on  obtaining  an 
injunction,  and  especially  an  injunction  to  a 
judgment  for  money.  See  Injunctions,  No.  3, 
4, 5,  and  Idem,       676 

14.  Three  bonds  are  executed  to  A  and  6, 
and  are  left  in  the  possession  of  6.  A  sold 
the  bonds  to  B,  but  did  not  deliver  them,  they 
being  in  the  possession  of  G.  jGr  sold  the 
bonds  to  D,  and  delivered  them  to  him. 
HbIvD: 

1.  The  bonds  having  been  executed  to  A 
and  6,  their  joint  interests  appeared  on  the 
face  of  the  bonds;  and  the  possession  of 
them  by  G  could  not  mislead  a  purchaser 
from  him. 

Brown,  adm*r  dfc,  v.  Dickenson,        690 

2.  Though  each  might  sell  his  own  inter- 
est, neither  could  dispose  of  the  interest  of 
the  other  without  his  consent. 

Idem,        690 

3.  Though  the  t>onds  were  sold  by  G  and 
assigned  to  D,  he  only  acquired  G's  interest 
in  the  bonds ;  and  E  is  entitled  to  the 
interest  of  A.  Idem,       690 

4.  In  a  contest  between  E  and  D,  each 
claiming  the  bonds,  G  being  dead,  A  is  not 
a  competent  witness  to  prove  that  G  owed 
him,  and  had  agreed  that  he  should  have 
the  t>onds.  Idem,        690 

CHARITABLE  INSTITUTIONS. 


1.  Though  the  statute  exempts  from  taxa- 
tion the  property  of  orphan  asylums  and 
other  charitable  institutions,  the  exemption 
does  not  include  a  tax  on  a  devise  or  bequest 
of  property  to  such  institutions. 

Miller^s    ex^or    v.     The    Common^ 
wealth,  110 

Barretts  adm*rs  V.  The  Same,  110 

COLLATERAL  SECURITIES. 

1.  Where  stock  is- delivered  as  a  pledge  or 
collateral  security  for  a  debt,  the  creditor 
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may  sell  it,  but  he  is  not  bound  to  do  so,  at 
least  without  being  required  by  the  debtor; 
and  if  it  perishes  the  creditor  is  not  liable 
for  it. 

Richardson   v.   Ins.    Co,    of  Valley 
of  Ka.,  749 

1039         *CONFEDERATE  TRANSAC- 
TIONS. 

1.  In  November  1857  H,  an  executor, 
lent  money  to  G  secured  on  real  estate.  In 
1861  G  wished  to  pay.  H,  who  declined  to 
receive  it,  saying  it  was  well  secured,  and  it 
was  not  needed.  But  in  December  1861,  being 
urged  by  G,  he  agreed  that  if  G  would  find 
any  person  who  would  take  it  he  might  do  so. 
In  January  1862  G  proposed  to  C  to  take  it, 
and  in  February  C  did  take  it,  and  gave  his 
bond  to  H  for  the  amount  secured  by  deed  of 
trust.  The  whole  arrangement  was  made 
through  G,  C  not  having  seen  H,  and  G  paid 
C  in  confederate  money.  It  is  not  a  confed- 
erate contract,  liable  to  be  scaled. 

Cabell  &  als,  v.  Cox,  182 

2.  In  the  adjustment  of  confederate  trans- 
actions, to  lay  down  fixed,  unbending  rules 
of  decision  applicable  to  all  cases,  is  not  only 
unjust,  but  in  the  nature  of  things  utterly 
impracticable.  Every  case  must  depend  upon 
its  particular  circumstances.  The  measure 
of  relief  must  vary  according  to  the  equities 
of  the  parties. 

Barton  v.  Bowen  &  wife,  849 

3.  ^e^  Judicial  Sales,  No.  9, 11, 12, 13,  and 
Omohundro's   ex*or  v.    Omohundro 

&  als.,  824 

CONFESSIONS  AND  ADMISSIONS. 

1.  What  admission  and  confessions  of  a 
prisoner  may  be  given  in  evidence  against 
him.  The  rule  in  Smith's  case,  10  Gratt.  734, 
and  Shifflefs  case,  14  Id.  652,  reaffirmed. 

Fage^s  case,  954 

2.  What  statements  of  a  prisoner  is  not 
competent  evidence.  See  Evidence,  No.  15, 
and  Williams'*  case,        997 

3.  On  a  trial  for  perjury ;  when  prisoner's 
own  statements  are  not  sufficient  to  convict 
him.    See  Perjury,  No.  1,  and 

Schurtz's  case,  1025 

CONSTITUTION  AND  CONSTITUTION- 
ALITY OF  LAWS. 

1.  The  act  of  April  18, 1874,  Sess.  Acts,  ch. 
214,  §  22,  p.  243,  which  forbids  the  planting 
of  oysters  in  the  waters  of  the  state  by  any 
person  not  a  resident  of  the  state,  is  a  consti- 
tutional act ;  not  in  conflict  with  either  article 
1,  §  8,  or  article  4,  §  2,  of  the  constitution  of 
the  United  States. 

McCready^s  case,  985 

2.  The  immunities  and  privileges  secured  to 
all  the  citizens  of  the  United  States  by  the 
constitution,  are  the  right  to  protection  by 
the  government,  to  the  enjoyment  of  life  and 
liberty ;  to  acquire  and  possess  property  of 
every  kind;  and  to  pursue  happiness  and 
safety.    But  they  do  not  include  the  right  to 


share  the  property  belonging  to  the  people  erf 
the  state.  Idem,       9^ 

CONTINUANCE  OF  A  CAUSE. 

1.  A  motion  for  a  continuance  of  a  cause 
is  addressed  to  the  sound  discretion  of  tbe 
court,  under  all  the  circumstances  of  the  case; 
and  although  an  appellate  court  will  snpervise 
the  action  of  an  inferior  court  on  such  & 
motion,  it  will  not  reverse'a  judgment  on  that 
ground  unless  such  action  was  plainly  erro- 
neous. 

Harman  v.  Howe,  (Sh 

2.  Where  the  circumstances  satisfy  the 
court  that  the  real  purpose  in  moving  for  a 
continuance  is  to  delay  or  evad^  a  trial,  and 
not  to  prepare  for  it,  then  though  the  wit- 
nesses have  been  summoned,  and  the  party 
has  sworn  to  their  materiality,  and  that  he 
cannot  go  safely  to  trial  without  them,  the 
continuance  should  be  refused. 

Idem^       676 

3.  Where  the  circumstances  are  snch  as  to 
induce  the  court  to  doubt  the  motives  of  the 
party  in  moving  for  a  continuance,  the  coort 
may  require  him  to  state  what  he  expects  to 
prove  by  the  absent  witness  ;  and  if  the  facts 
which  he  states  he  expects  to  prove  by  the 
witness  would  not  affect  the  result^  the 
motion  should  be  overruled. 

Idem,       C76 

CONVKYANCES— FRAUDULENT. 

1.  Husband  and  wife  agfee  in  oonsideratiaa 
that  the  husband  conveys  a  house  and  lot  to 
a  trustee  for  her  and  her  children,  she  will 
unite  in  the  conveyance  of  his  other  real 
estate  when  he  shadl  sell  it ;  and  this  she 
does.    Hbi^d  : 

1.  To  the  extent  of  her  dower  interest  in 
the  husband's  real  estate,  the  husband's 
conveyance  to  the  trustee  is  on  valuable 
consideration  ;  and  to  that  extent  the  wife 
is  entitled  to  satisfaction  out  of  the  pro- 
ceeds of  the  sale  of  the  honse  and  lot, 

1040      as  against  creditors  of  *the  husband. 
for  debts  contracted  at  the  time  <tf 
the  deed. 

Johnston  6f  als.  v.  Gill  &  al%,^  587 

2.  For  debts  contracted  t)efore  the  execu- 
tion of  the  deed,  the  proceeds  of  the  sale  of 
the  house  and  lot,  above  the  value  of  the 
widow's  dower  interest  in  the  hnsbaod^s 
real  estate  in  the  conveyance  of  which  she 
joined,  are  liable ;  but  not  to  debts  con- 
tracted after  the  conveyance  by  the  hasr 
band  to  the  trustee.  Code  of  1860,  ch. 
118,  §  2.  Idem,       3ff 

2.  The  7th  section  of  the  act  of  Mardi  3nL 
1866,  known  as  the  stay  law,  suspended  the 
statute  of  limitations  as  to  suits  to  set  aside 
fraudulent  conveyances.  Idem^       S87 

3.  In  a  suit  by  legatees  against  an  ezecntor 
for  an  account  of  his  administration,  there 
are  several  reports  by  a  commissioner,  and  at 
length  a  decree  against  the  executor  for  i 
large  amount.  In  a  suit  by  these  legatees 
against  the  executor  and  his  grantees  in  a 
deed  executed  after  his  qualification,  to  set 
aside  the  deed  on  the  ground  of  fraud,  the 
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decree  ag^ainst  the  executor  and  the  re|>ort  on 
which  it  was  founded  ^re  prima  facie  evidence 
against  said  grantees,  of  the  indebtedness  of 
the  executor  ;  but  are  liable  to  be  surcharged 
and  falsified  by  them.  Ident^        587 

4.  In  November  1873,  N  conveyed  to  C,  cer- 
tain real  and  personal  estate,  and  ''all  his 
stock  in  trade  with  all  accretions  and  replen- 
ishments of  said  stock,"  in  trust  to  secure  and 
indemnify  certain  endorsers  upon  negotiable 
notes  made  by  said  N.  And  if  the  said  notes 
were  not  paid  on  demand,  C,  upon  the  writ- 
ten request  of  either  of  the  parties  secured, 
should  sell  the  property  according  to  law. 
But  C  was  not  to  be  responsible  for  any  of 
said  property  until  he  was  ordered  to  sell  the 
same  as  aforesaid.  N  continued  in  possession 
and  carried  on  his  store  for  two  years,  and 
until  all  the  goods  in  the  store  at  the  time  of 
the  deed  were  sold,  and  other  goods  bought 
with  the  proceeds.  In  November  1875,  under 
an  execution  of  P  against  N,  the  goods  then 
in  store  were  levied  on.  Hbi«d  :  The  deed  is 
fraudulent  per  se,  and  P  is  entitled  to  the 
proceeds  of  the  sale  of  the  said  goods  under 
his  execution. 

Perry  &    Co,  v.    Shenandoah  Nat. 

Bank&als,y  755 

CORPORATIONS. 

1.  Corporations  are  included  under  the  term 
"persons,"  in  a  statute,  unless  they  are  ex- 
empted by  its  terms,  or  by  the  nature  of  the 
subject  to  which  it  relates. 

Miller's  ex^ or  V,  The  Commonwealth^  110 

BarretVs  adm*rs  v.  Same,  110 

2.  Corporations  are  included  in  the  act  of 
1867,  ch.  64,  §  3,  Sess.  Acts  lS66-'67,  imposing 
a  tax  on  collateral  inheritances. 

Idem,        110 

3.  Though  the  statute  exempts  from  taxa- 
tion the  property  of  orphan  asylums,  and 
other  charitable  institutions,  the  exemption 
does  not  include  a  tax  on  a  devise  or  bequest 
of  property  to  such  institutions. 

Idem,       110 

4.  See  Forfeiture,  No.  1,  and 
Silliman  6f  als.  v.  Fred.,  Or.  6f  Char. 

R.  R.  Co.,  119 

5.  Persons  doling  with  a  corporation  must 
take  notice  of  what  is  contained  in  the  law  of 
its  organization  ;  and  they  must  be  presumed 
to  be  informed  as  to  the  restrictions  annexed 
to  the  grant  of  power  by  the  law  by  which 
the  corporation  is  authorized  to  act. 

Idem,        119 

6.  In  all  cases,  even  in  cases  of  negotiable 
instruments,  a  party  contracting  with  an 
agent  must  enquire  into  his  authority ;  and 
either  a  state  or  a  corporation  is  bound  only 
when  itk  agents  keep  within  the  limit  of  their 
authority.  Idem,        119 

7.  The  Eastern  Lunatic  As^'lum  is  a  cor- 
poration having  charge  of  the  asylum  at  Wil- 
liamsburg. During  the  late  war  the  United 
States  forces  took  possession  of  Williams- 
burg, and  held  it  until  the  end  of  the  war. 


Upon  their  approach  to  the  city  the  directors 
and  principal  officers  of  the  asylum  left  it, 
and  did  not  return.  In  January  1865,  Colonel 
W,  who  was  in  command  there,  sent  out  a 
party  some  miles  into  the  country,  and  took 
by  force  from  the  farm  of  G,  who  had  left 
his  home,  corn  and  bacon,  which  was  sent  ta 
the  asylum,  and  used  for  the  support  of  the 
inmates.  After  the  war  G  brought  trover 
against  the  corporation  to  recover  the  value 
of  the  articles  so  taken  and  used.    Hbi«d  : 

1.  By  the  laws  of  war  such  property  could 
not    be    taken  without   compensation 

1041  *for  the  purpose  of  feeding  the  inmates 
of  the  prison. 
Eastern    Lunatic   Asylum    v.    Gar- 
rett,  16S 

2.  The  property  having  been  taken  with- 
out lawful  authority,  G's  title  was  not 
divested,  and  it  having  been  applied  to  the 
use  of  the  asylum,  he  may  recover  its  value 
from  that  corporation.  Idem,        163 

3.  Trover  is  a  proper  remedy  in  the  case. 

Idem,        163 

COTERMINOUS  OWNERS  OF 
BUILDINGS. 

1.  As  to  the  rights,  duties^and  liabilities  of 
coterminous  owners  of  buildings.  See  Ease* 
ments.  Passim,  and 

Stevenson  v.   Wallace,  T7 

2.  When  and  how  relief  will  be  afforded  in 
equity.  See  Equitable  Jurisdiction  6f  Relief, 
No.  4,  and 

Berkeley  v.  Smith  6f  als.,  892 

COUNTY  Courts. 

1.  The  county  and  corporation  courts  have 
authority  to  remove  a  judge  of  elections  for 
malfeasance  in  office  or  gross  neglect  of  duty, 
though  he  has  not  been  convicted  by  the 
verdict  of  a  jury  of  any  offence. 

McDougal  V.  Guigon,  judge,  133 

2.  For  the  power  of  county  courts  in  re- 
moving officers  who  were  ineligible  to  the 
office.    See  Officers,  No.  4,  and 

Bunting  V.  Willis,  judge,  144 

3.  J  and  C  brought  an  action  at  law  against 
W,  in  the  county  court  of  W,  and  sued  out 
an  attachment,  which  was  served  on  certain 
real  estate  of  W.  Plaintiffs  having  recovered 
a  judgment,  the  court  made  an  order  direct- 
ing the  sheriff  to  sell  the  real  estate  attached, 
and  the  sheriff  having  sold  to  L»  the  court 
made  an  order  appointing  a  commissioner  to 
convey  the  real  estate  to  L ;  which  was  done. 
In  ejectment  by  W  against  Lr  to  recover  said 
real  estate.  Hbi<d  :  The  county  court  being 
a  court  of  general  jurisdiction,  no  irregular- 
ities or  errors  in  its  proceedings  can  be 
enquired  into  in  this  case ;  but  they  are  con- 
clusive upon  the  rights  of  the  parties  to  the 
property.  Lancaster  y.  fvilson,        624 

4.  Under  the  facts  of  this  case,  the  county 
court,  in  which  an  executor  qualified  as  such, 
was  warranted,  in  the  exercise  of  the  power 
vested  in  it  by  statute,  in  removing  him 
from  his  office.  See  Code  of  1860,  ch.  132,  § 
11 ;  Code  of  1873,  ch.  128,  §  18,  p.  949. 

Reynolds  v.  Zink,  29 
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5.  There  must,  of  necessity,  be  vested  in 
the  court  a  very  large  discretion  ;  and  while 
it  is  a  leg'al  discretion,  to  be  exercised  in  a 
proper  case,  an  appellate  court  ought  not  to 
interfere,  except  in  a  case  where  manifest 
injustice  has  been  done,  or  where  it  is  plain 
that  a  proper  case  has  not  been  made  for  the 
exercise  of  the  powers  which  the  law  has 
specially  conferred  on  the  court  from  which 
the  fiduciary  derives  his  authority. 

Idem^       29 
/ 

CREDITOR'S  BII^L. 

1.  Though  a  creditor  files  a  bill  to  subject 
the  personal  and  real  estate  of  his  deceased 
debtor  to  the  payment  of  his  debt,  saying 
nothing  of  other  creditors,  yet  if  he  prays 
that  the  administration  account  may  be  set- 
tled, that  an  account  of  all  debts  and  liabil- 
ities of  the  estate  may  be  taken,  and  their 
priorities  fixed,  that  the  amount  and  value 
of  the  real  estate  may  be  ascertained,  and 
all  other  accounts  and  orders  whith  are  proper 
may  be  taken  and  made,  this  is  a  creditor's 
bill. 

Duerson^s  adm*r  v.  Alsop  &  als.^       229 

2.  Under  such  a  prayer  a  decree  for  a  gen- 
eral account  may  be  made ;  all  of  the  creditors 
permitted  to  come  in  and  prove  their  debts, 
and  an  order  staying  all  other  suits ;  and  all 
the  assets  administered  in  the  one  suit. 

Idem^        229 

3.  Although  a  bill  is  in  behalf  of  all  cred- 
itors, it  is  yet  under  the  control  of  the  party 
bringing  the  suit,  at  least  until  there  is  a 
decree  for  an  account.  And  if  his  claim  is 
proved  or  admitted,  and  the  executor  con- 
fesses assets,  the  plaintiff  may  at  the  hearing 
have  a  decree  for  payment;  and  he  is  not 
compelled  to  take  a  decree  for  an  account. 

Idem,        229 

4.  The  bank  of  P  was  ruined  by  the  late 
war ;  and  no  officers  of  the  bank  have  been 
elected,  nor  has  there  been  a  meeting  of  the 
board  since  April  1865,  and  it  has  done  no 
business  since;  and  in  fact  it  had  been 
abandoned  and  ceased  to  exist.  In  April 
1866,  H  and  M,  suing  as  well  for  themselves 
as  for  all  other  stockholders,  creditors,  de- 
positors, &c.,  filed  their  bill  against  the  bank 

and  the  president,  for  a  settlement  of 
1042  its  affairs  and   a  distribution  *of  its 

assets.  The  court  appointed  a  receiver 
in  the  case,  and  in  June  1866  there  was  a 
decree  for  an  account.    Hbi<d  : 

1.  It  is  a  proper  case  for  a  creditors'  suit. 

Finney  &  als.  v.  Bennett,  365 

2.  A  debtor  of  the  bank  purchasing  debts 
due  from  the  bank,  after  the  decree  for  an 
account,  is  only  entitled  to  stand  in  the 
shoes  of  his  assignor,  and  receive  his  pro- 
portion of  the  assets  realized. 

Idem,        365 

3.  In  an  action  by  the  receiver  against 
a  debtor  of  the  bank,  the  record  in  the 
chancery  cause  is  evidence  for  the  plaintiff. 

Idem,        365 

5.  On  a  creditor's  bill  against  a  railroad 
company,    some   of   the  debts    proved   are 


under  $500,   but  there  is   one   for  $1,I17j 
proved   before  the  commissioner  ;    and 
decree  of  the  circuit  court  is  in   favor  of 
of  them  against  the  company.     An  appeal 
the  company  brings  up  all  of  them  ;  and  tl 
court  will  pass  upon  ail. 

The  Winch.  &  Strasb.  R,  R,  Co.  ▼. 
Col/ert  &  al,,  7771 

6.  See  Practice  in  Chancery^  No.  16, 17,  IS., 
and  Simmons  v.  Lytes  df  als.^       901 

CRIMINAL   JURISDICTION    ANTD  PRO- 

CEBBINGS. 

1.  In  a  commitment  by  a  justice,  of  a  per 
son  for  forging  an  order,  in  settingr  ont  the 
order  he  writes  out  some  words  in  full,  whidi 
in  the  order  as  set  out  in  the  indictment  sr 
abbreviated,  as  Thomas  for  Thos.,  23  cents 
for  23c.,  Respectfully  for  Resp't'y.  These 
are  not  such  variances  as  require  that  the 
accused  should  be  sent  back  to  a  jostice  for 
examination.  Burress*  case^        934 

2.  To  a  plea  of  autrefois  acquit^  npon  se 
indictment  for  forgery,  the  attorney  for  the 
commonwealth  craves  oyer  of  the  former 
record,  and  demurs  to  the  plea*  The  record 
shows  that  the  indictment  was  for  f org^g  as 
order  for  forty-seven  dollars  and  twenty*fiTe 
cents,  and  that  the  order  was  for  forty-aerea 
dollars  and  twenty-three  cents.  This  was  a 
variance  which  entitled  the  prisoner  to  ac- 
quittal on  that  indictment ;  and  therefore  tut 
acquittal  on  that  indictment  does  not  forbid 
the  prosecution  of  the  accused  on  another 
indictment  for  the  same  forgery,  setting  out 
the  order  correctly.  Idem^        934 

3.  By  the  Code  of  1873,  ch.  195,  §  15,  p.  1218, 
a  person  acquitted  by  the  jury  on  the  facts 
and  merits,  on  a  former  trial,  may  plead  such 
acquittal  in  bar  to  a  second  prosecution  lor 
the  same  offence,  notwithstanding-  any  defect 
in  the  form  or  substance  of  the  indictment  or 
accusation  on  which  he  was  acquitted.  But 
it  must  appear  from  the  record  of  the  fim 
case,  or  be  averred  in  the  plea  and  proved, 
that  his  acquittal  was  on  the  merits. 

Idem^        934 

4.  The  act  does  not  make  a  variance 
between  the  indictment  and  the  foraged  paper 
immaterial.  The  accused  must  be  acquitted 
on  that  ground,  if  no  other.  A  nd  if  acquitted, 
the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is,  that  he  was  acquitted  oo 
that  fi^round.  Idem,        9M 

5.  The  difference  between. ' 'account "  as  set 
out  in  the  indictment  and  ''act"  as  written  is 
the  order,  is  not  a  material  variance,  which 
will  exclude  the  order  as  evidence. 

Idem,        934 

6.  A  person  examined  by  a  justice  for  a 
felony,  may  be  sent  on  for  trial  to  the  circuit 
court  of  the  county  then  in  session,  and  may 
be  arraigned  and  tried  at  that  term  of  the 
court.  Page*s  case,       954 

7.  On  the  arraignment  of  a  prisoner  on  a 
charge  of  felony,  he  files  a  special  plea,  to 
which  the  attorney  for  the  commonwealth 
files  a  special  replication  ;  and  to  this  replica* 
tion  the  prisoner  demurs.  The  demnrrer 
being  overruled,  the  prisoner  cannot  rejoin 
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to  the  replication  without  withdrawing*  his 
demurrer.  Idem,        954 

8.  Upon  the  trial  of  the  issue  on  the  plea  of 
autrefois  acquit,  an  instruction  to  the  jury, 
that  if  they  believe,  Ac,  that  the  house  named 
in  the  indictment  for  the  burning-  of  which 
the  prisoner  was  arraigned  and  tried  at  a 
previous  term  of  the  court,  is  not  the  same 
house,  nor  the  same  burning-  charged  in  the 
indictment  on  which  he  now  stands  arraig^ned, 
then  they  must  find  ag-ainst  the  prisoner  on 
the  issue  joined,  is  correct.  And  it  makes 
no  difference  that  the  offences  charged  in  the 
two  indictments  are  described  as  the  burning 
of  the  dwelling-  house  of  R,  if  the  jury  believe 
that  in  reality  distinct  houses  and  distinct 
burnings  are  referred  to  in  the  two  indict- 
ments. Idem,        954 

1043  *9.  On  the  trial  of  the  issue  on  the 
plea  of  autrefois  acquit,  R,  whose 
dwelling-  house  was  in  t>oth  indictments 
alleged  to  have  been  burned,  and  who  was 
the  principal  witness  for  the  commonwealth 
as  to  the  burnings  on  both  trials,  may  be 
asked,  and  may  state  whether  or  not  the  ver- 
dict of  the  jury  on  the  first  trial  had  relation 
to  the  house  charged  to  have  been  burned  in 
the  indictment  on  which  the  prisoner  was 
then  arraigned.  The  enquiry  is  as  to  a  fact, 
not  an  opinion.  Idem,        954 

10.  Under  the  act,  Code  of  1873,  ch.  202,  § 
10,  the  court  may  direct  jurors  to  be  sum- 
moned from  another  county  or  corporation 
for  the  trial  of  a  prisoner  on  the  plea  of 
autrefois  acquit,  as  well  as  on  the  general 
issue.  Idem,        954 

11.  Whether  it  is  a  case  in  which  a  jury 
should  be  summoned  from  abroad,  is  for  the 
court  of  trial  to  determine ;  and  the  appellate 
court  will  presume  that  the  court  of  trial 
acted  rightly  in  the  matter  unless  the  con- 
trary plainly  appears.  Idem,        954 

12  The  issue  on  the  plea  of  autrefois  ac' 
quit  having  been  found  ag-ainst  the  prisoner, 
and  he  being-  on  his  trial  on  the  plea  of  **not 
fifuilty,"  eight  of  the  jurors  who  had  tried 
the  first  issue  say  on  their  voir  dire,  that  they 
believed  they  could  g-ive  the  prisoner  a  fair 
and  impartial  trial  on  the  evidence,  notwith- 
standing anything  that  they  had  heard,  hav- 
ing- no  impression  on  their  minds  on  the 
question  as  to  the  g-uilt  or  innocence  of  the 
prisoner,  which  it  would  require  evidence  to 
remove.    They  are  competent  jurors. 

Idem,        954 

13.  On  an  indictment  under  the  statute  for 
selling-  liquor  to  minors  without  the  consent 
of  their  parents  or  guardians,  the  indictment 
is  for  selling  to  minors  whose  names  are  un- 
known to  the  grand  jury.  If  it  appears  from 
the  evidence  on  the  trial  that  in  fact  the 
name  of  the  minor,  to  whom  the  liquor  was 
sold,  was  known  to  the  grand  jury,  the  evi- 
dence does  not  sustain  the  indictment. 

Morgenstern"  s  case,        1018 
Jackson* s  case,  1018 

DECREES. 

1.  A  decree  which  appointed  a  commis- 
sioner to  convey  land  of  L*  deceased,  to  the 
plaintiff  K,  who  was  the  executor  of  L,  and 


trustee  under  his  will  of  married  women  and 
infant  children,  which  land  K  had  sold  to  W, 
but  there  was  no  conveyance  by  the  com- 
missioner, decreed  in  a  suit  by  the  cestuis  que 
trust  against  K  and  W,  to  be  void  and  of  no 
effect  as  to  these  cestuis  que  trust. 

Walters  v.  Hill  &  als„  388 

2.  A  decree  giving  all  the  relief  asked  for 
in  the  case,  is  a  final  decree  and  thoug^h  it 
may  afterwards  be  m6dified,  directing-  the 
amount  decreed  to  be  paid  to  S  to  be  paid  to 
a  creditor  of  S,  this  does  not  change  its 
character. 

Rogers  v.  Strother  &  als.,  417 

3.  What  decree  of  the  court  of  appeals 
does  and  does  not  conclude  further  enquiry 
as  to  the  action  of  an  executor,  a  party  in  the 
cause.    See  Practice  in  Chancery, '^o.  11,  and 

Young    6f  wife  6f  als,  v.   CabelPs 
ex*or&als,,  761 

DEEDS. 

1.  The  deed  of  a  deaf  and  dumb  man 
acknowledg-ed  before  a  justice  and  recorded ; 
sustained  upon  the  proof  that  the  deed  was 
explained  to  him,  and  that  he  was  believed 
to  understand  it ;  and  there  being-  no  evi- 
dence of  any  fraud  on  the  part  of  the  grantee. 

Morrison  v.  Morrison  6f  als,,  190 

2.  A  deed,  perfect  on  its  face,  cannot  be 
delivered  as  an  escrow  to  the  grantee  or 
obligee,  upon  a  condition  upon  which  it  is  to 
be  a  valid  deed.  In  all  such  cases  the  condi- 
tion is  void,  and  the  deed  is  at  once  opera- 
tive. 

Miller  v.  Fletcher  &  als,,  403 

3.  Parol  evidence  is  inadmissible  to  prove 
that  a  deed  perfect  on  its  face,  was  delivered 
on  a  condition.  Idem,        403 

4.  As  to  the  validity  and  proof  of  deeds, 
see  Bonds,  No.  7,  8,  9,  10, 11,  and  12,  and 

Board  of  Supervisors  of  Washington 
Co,  V.  Dunn  &  als,,  608 

Harman  v.  Howe,  676 

DESCENTS. 

1.  B  died  intestate,  leaving  as  her  heirs 
five  children  of  her  deceased  son  S,  six  chil- 
dren of  her  deceased  son  W,  and  a  grandchild 
of  W,  the  only  child  of  a  deceased  daughter 
of  W.  B's  real  estate  is  to  be  divided  into 
twelve  equal  parts,  of  which  the  five  chil- 
dren of  her  son  S,  the  six  children  of 
1044-  her  son  W,  and  the  grandchild  •of  W, 
representing  her  deceased  mother,  are 
each  to  take  one  part. 

Ball  &  als.  V.  Ball  df  als,,  325 

DOWER. 

1.  H  by  his  will  g-ave  certain  lands,  which 
he  describes,  to  his  sons  J  and  D ;  and  by 
another  clause,  he  says  if  his  son  J  should 
die  without  issue,  he  gives  certain  part  of  the 
land  g-iven  to  him  to  D ;  and  if  both  of  his  sons 
should  die  without  issue,  then  all  his  aforesaid 
lands  should  g-o  to  his  daughters,  naming- 
them.  J  died  without  children,  and  the  lands 
went  into  the  possession  of  D ;  and  D  after- 
wards died  without  children,  leaving  a  widow, 
to  whom  by  his  will  he  left  all  his  estate,  and 
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appointed  her  his  executrix.  He  owned,  how- 
ever, only  personal  estate.  More  than  a  year 
after  D's  will  was  admitted  to  probate,  his 
widow  filed  her  bill  against  the  executory 
devisees  of  H,  to  recover  dower  in  the  land 
which  had  come  to  D  under  the  will.    Hbi<d  : 

1.  The  widow  of  D  is  entitled  to  dower 
in  the  said  lands. 

Jones  6f  wife  v.  Hughes  &  a  Is,,  560 

2.  The  Code  of  1873,  ch.  106,  §  4,  does  not 
apply  to  the  case,  and  her  right  to  dower 
is  not  barred.  Idem,        560 

2.  M  devised  his  lands  to  his  son  G  ;  and  if 
G  should  die  without  having  had  lawful  issue 
of  his  body,  the  said  lands  were  to  be  divided 
among  testator's  four  daughters.  G  died 
leaving  a  widow ;  but  without  having  had 
lawful  issue  of  his  body.  G's  widow  is  enti- 
tled to  dower  in  the  lands  so  devised  to  him. 

Medley  &  als,  v.  Medley,  568 

3.  A  widow  is  entitled  as  against  creditors 
of  her  husband  by  lien  created  since  the  mar- 
riage, to  have  her  dower  in  real  estate  as- 
signed in  kind,  if  it  can  be  done,  without 
regard  to  its  effects  upon  the  interest  of  his 
creditors.  If  from  the  nature  of  the  property, 
or  of  the  husband's  interest  in  it,  the  dower 
cannot  be  assigned  in  kind,  the  court  may 
sell  the  whole  property,  and  make  her  a  mon- 
eyed compensation. 

Simmons  v.  Lyles  &  als,,  922 

4.  It  is  error  to  decree  a  sale  of  land  at  the 
suit  of  creditors,  until  the  widow's  dower  is 
assigned  to  her  in  kind,  or  it  is  ascertained 
that  it  cannot  be  so  assigned,  and  a  moneyed 
compensation  to  her  in  lieu  of  her  dower  has 
been  ascertained.  Idem,        ^^22 

EASEMENTS. 

1.  Every  person  has  a  natural  right,  ex 
jure  naiuree,  to  support  to  his  land  from  the 
adjacent  and  subjacent  soil. 

Stevenson  v.  Wallace,  77 

2.  This  natural  right  to  support  exists  in 
respect  of  land  only,  and  not  in  respect  of 
buildings;  but  the  former  right  remains 
though  houses  are  built  on  the  land. 

Idem,       77 

3.  But  a  right  to  support  for  buildings  may 
be  acquired ;  and  when  so  acquired  it  is  an 
easement.  Idem,        77 

4.  An  easement  for  support  of  a  building  is 
acquired  by  grant,  which  may  be  express,  im- 
plied or  presumed.  And  when  acquired,  it 
gives  the  same  right  of  support  in  respect  of 
the  buildings  that  there  was  ex  jure  naturce 
in  respect  of  land.  Idem,        77 

5.  The  grant  of  such  an  easement  will  be 
presumed  from  twenty  years  enjoyment ;  and 
will  be  implied,  in  the  absence  of  express  stip- 
ulations, in  every  case  where  the  owner  of 
adjoining  houses,  or  of  houses  and  lands, 
severs  the  property  by  sale.  Rights  of  sup- 
port in  such  cases  are  mutually  granted  and 
reserved  between  the  original  owner  and  first 
grantee,  and  the  second  grantee  succeeds  to 
the  owner's  reserved  rights.  Idem,        77 

6  M  owns  two  adjoining  lots  in  R.  He 
conveys  one,  with  a  house  on  it,  to  R,  and 


reserves  in  the  deed  the  right  to  join  the  tv> 
end  walls  of  the  house  free  of  costs.  M  re- 
tained the  right,  which  passed  with  the  last 
to  those  who  derive  title  under  him,  to  jcis 
his  building  to  that  conveyed  to  R  by  an  in^r* 
pendent  wall  along  side  of  it,  or  to  make  it  a 
part  of  his  building  by  joining-  only  the  esd 
walls ;  and  the  privilege  of  joining  R's  build- 
ing in  the  mode  indicated  in  the  reservatios. 
did  not  extinguish  or  impair  his  implied  rrt- 
ervation  of  support.  Idiim,      T, 

7.  If  S,  holding  title  to  the  ae(x>nd  lot,  had 
a  building  upon  it  which  was  supported  \i^ 
the  land  and  building  conveyed  to  R  for 
twenty  years  or  more,  with  the  knowledge  cf 
the  owner  thereof,  prior  to  a  fire  which  de- 
stroyed t)oth  buildings,  a  grant  of  the  case- 
ment of  support  will  be  presumed ;  and  said 

easement  was  not  lost  or  extingnishcd 
1045  by  the  destruction  of  *S's  building,  tnit 

adhered  to  the  building  S  erected  on  iti 
ruins ;  and  any  right  of  support  which  S  de- 
rived from  the  reservation  in  the  deed  to  S, 
express  or  implied,  was  not  extinguished  br 
the  destruction  of  the  old  building,  bat  sor- 
vived  and  adhered  to  the  new  one. 

Idewi,      7* 

8.  The  mere  fact  of  contiguity  of  bniklisgs 
imposes  an  obligation  upon  the  ownen  to 
use  due  care  and  skill  in  removing  the  oie 
building  not  to  damage  the  other,  evca 
though  no  right  to  support  has  been  acquired. 

IdetH^      77 

9.  But  if  in  such  a  case  S  is  entitled  to  the 
support  of  her  building  by  the  fonndatios 
wall  and  land  of  W,  claiming  under  It  V 
cannot  withdraw  the  support  without  beio^ 
liable  in  damages  for  the  injury  which  occon 
to  S  thereby.  Idem.,      77 

10.  In  such  a  case  S  is  not  bound  to  protect 
her  building  by  providing  other  supports,  ti 
place  of  the  supports  which  W  was  removiof . 
though  she  may  have  had  notice  that  W  was 
removing  the  supports.  Id^m,      77 

11.  If  the  house  of  S  was  t>adly  oonstmcted, 
and  its  foundation  and  materials  were  • 
defective  that  the  fall  could  not  have  bees 
arrested  by  timely  precautions  when  W  vas 
excavating  upon  his  lot  in  order  to  bnild 
upon  it,  these  facts  would  not  constitute  i 
bar  to  the  action  of  8  against  W,  so  as  to 
defeat  it ;  but  thejr  would  be  proper  to  be 
considered  by  the  jury  upon  the  questiofl  cf 
damages.  Idem,       T 

12.  Though  W  contracted  with  an  experi- 
enced and  competent  excavator,  of  good 
standing  in  his  business,  to  make  the  exca- 
vations upon  his  lot,  and  gave  notice  thereof 
to  S  in  time  to  enable  her  to  adopt  precas- 
tions  for  the  protection  of  her  adjoinioc 
building,  W  is  still  liable  for  any  damage 
that  may  have  resulted  to  S's  building  ia 
consequence  of  negligence  or  unskillfnlness 
in  the  making  of  said  excavation  by  reasoc 
of  leaving  insufiScient  support  to  S*s  prem- 
ises. Idem,      77 

13.  See  Equitable  Jurisdiction  6f  ReHcK 
No.  4,  and 


Berkeley  v.  Smith  <Sf  als,. 
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ELECTIONS. 


1.  The  county  or  corporation  courts  have 
authority  to  remove  a  judg^e  of  elections  for 
malfeasance  in  office,  or  gross  neglect  of 
duty,  though  he  has  not  been  convicted  by 
the  verdict  of  a  jury  of  any  offence. 

McDougaly.  Guigon^  judge ^  133 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  When  legatees  may  have  a  decree 
against  the  sureties  of  a  deceased  executor, 
1>efore  proceeding  against  his  heirs.  See 
JSxecutors  &  Administrators,  No.  1,  and 

Lacy  V.  Stamper  &  ais,,  42 

2.  QUi^RB :  If  a  creditor,  whose  debt  is  not 
yet  due,  may  bring  a  suit  in  equity  to  attach 
the  property  of  an  absent  debtor,  or  to  set 
aside  a  deed  as  fraudulent. 

Devries  &  Co,  \»  Johnston  6f  Wolfe 
&  al,,  805 

3.  In  paying  his  ward's  expenses  for  board 
and  tuition,  the  guardian  expended  the  prin- 
cipal of  her  personal  estate.  If  a  court  of 
equity  would  have  authorized  the  expendi- 
ture, if  application  had  been  made  to  the 
court  for  authority  to  do  it  before  it  was 
done,  a  court  of  equity  may  approve  and  con- 
firm it  after  it  is  done. 

Barton  v.  Bowen  &  wife,  846 

4.  J  by  his  will  in  1845  gives  to  his  son  S  a 
storehouse  and  lot,  together  with  the  east 
side  or  half  of  the  privy  situate  on  the  adjoin- 
ing lot  west ;  and  by  a  codicil  he  gives  to  his 
son  W  the  said  adjoining  lot ;  and  in  1848  W 
sold  his  lot  to  B  to  subject  to  the  rights  of 
the  owner  of  the  lot  given  to  S,  to  the  east 
side  or  half  of  the  privy.  The  storehouse  of 
S  extended  back  70  feet  to  his  back  line; 
that  of  W  extended  only  about  55  feet,  leav- 
ing a  vacant  space,  on  which  the  privy  was 
located  ;  and  there  was  a  door  in  the  side  of 
S's  house  entering  into  this  vacant  space 
with  lights  in  the  door.  B  being  the  tenant 
of  S,  and  on  his  death,  of  his  children,  shut 
up  the  said  door,  extended  his  storehouse  to 
his  back  line,  one  story  high,  with  a  flat 
roof,  and  built  a  privy  upon  the  roof.    Hbi^d  : 

1.  The  title  of  the  children  of  S  to  the 
door  in  the  wall  of  their  store  and  to  the 
east  half  of  the  privy  being  unquestion- 
able, they  may  without  proceeding  at  law 
to  establish  their  right,  go  at  once  into 
equity  to  compel  the  removal  of  the 
obstructions. 

Berkeley  v.  Smith  6f  als.,  892 

2.  If  a  just  compensation  may  be  made 
to    the     plaintiffs     for      the     injury 

1046  Mone  to  their  property  and  rights,  the 

court  may  ascertain  and  decree  such 

compensation,     instead     of    having     the 

obstruction  removed.  Idem,        892 

5.  When  a  court  of  equity- may  appoint  a 
receiver  to  take  possession  of  an  infant's 
estate,  from  the  hands  of  the  guardian,  and 
may  make  a  decree  against  the  guardian  for 
money  of  his  ward  in  his  hands  without  an 
account.  See  Guardian  &  Ward,  No.  2,  3, 
and  Sage  <Sf  at.  v.  Hammonds^       651 


6.  A  creditor  by  judgment  of  a  bankrupt, 
who  proves  his  debt  in  the  bankruptcy  pro- 
ceedings, and  takes  an  active  part  in  these 
proceedings,  cannot  afterwards  go  into  a 
state  court  to  subject  property  sold  by  the 
assignee  of  the  bankrupt,  and  the  proceeds 
distributed  in  that  proceeding,  to  satisfy  his 
judgment,  on  any  ground  of  error  which 
might  have  been  corrected  in  the  bankrupt 
court,  or  by  appeal  from  the  order  or  decree 
of  that  court. 

Spilman  v.  Johnson,  33 

7.  A  creditor  of  a  bankrupt  having  a  lien 
on  his  real  estate,  has  two  courses  open  to 
him,  either  of  which  he  may  adopt.  He  may 
decline  to  appear  in  the  bankrupt  court ;  and 
he  will  be  unaffected  by  any  proceeding  of 
that  court;  unless,  indeed,  the  proper  steps 
are  taken  to  sell  the  estate  clear  of  all  incum- 
brances; or  he  may  elect  to  proceed  in  the 
bankrupt  court,  prove  his  debt  there,  and 
rely  upon  his  security.  Idem,        33 

8.  If  the  creditor  elects  to  proceed  in  the 
bankrupt  court,  this  is  a  waiver  of  his  right 
to  institute  any  suit  or  proceeding  in  law  or 
in  equity,  which  is  in  any  way  inconsistent 
with  his  election  to  obtain  satisfaction  of  his 
debt  under  the  bankruptcy  proceedings. 

Idem,        33 

ESCHEATS. 

1.  H,  of  foreign  birth,  died  in  1867,  seised 
and  possessed  of  real  estate  in  R,  intestate 
and  without  any  known  heirs.  The  real 
estate  of  which  he  died  seized  vested  in  pos- 
session in  the  state  without  office  found,  or 
other  proceeding  at  law. 

Sands  v.  Lynham,  escheator,  291 

2.  After  the  death  of  H,  Gsued  his  curator, 
S,  for  a  large  debt,  alleged  to  be  due  from  H, 
and  there  was  a  judgment  by  default.  6 
then  sued  S,  the  curator,  in  equity,  to  sub- 
ject the  real  estate  of  which  H  died  seized, 
for  the  payment  of  the  judgment. '  There 
was  a  decree  for  a  sale  and  a  sale  in  pur- 
suance of  the  decree,  when  J  became  the  pur- 
chaser of  a  part  of  the  property.    Hbt,d  : 

1.  The  state  not  having  been  a  party  to 
the  suit,  the  decree  and  sale  are  a  nullity 
as  to  her,  and  gave  J  no  title  to  the  prop- 
erty. Idem,        291 

2.  If  J  was  a  bona  fide  purchaser,  he  is 
entitled  to  be  substituted  to  the  rights  of 
the  creditor  G ;  and  upon  showing  that  the 
claim  of  G  is  just,'  to  have  the  real  estate 
subjected  to  its  payment.         Idem,        291 

3.  After  the  death  of  H,  an  inquisition  of 
escheat  was  executed  in  1868 ;  and  the  jury, 
after  finding  the  death  of  H  without  known 
heirs,  seized  of  the  real  estate,  stated  that 
certain  parties  were  in  possession  claiming 
under  said  sale.  The  escheator  returned  the 
inquisition  in  June  1869,  when  the  property 
was  advertised  as  escheated.  J  then  filed  his 
petition  in  the  proper  court,  stating  he  held 
the  property  under  his  purchase,  and  asking 
for  an  injunction.  The  escheator  and  regis- 
ter were  made  parties;  but  before  the  es- 
cheator answered,  the  court  made  a  decree 
perpetuating  the  injunction.  The  escheator 
then  filed  a  bill  to  review  the  decree.    Hbld  : 
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1.  It  was  error  to  make  a  decree  passingr 
upon  the  rights  of  the  purchaser  of  the 
property  and  perpetuating  the  injunction, 
without  the  answer  of  the  escheator. 

Idem,        291 

2.  As  the  title  of  the  state  does  not 
depend  upon  the  inquisition,  it  cannot  be 
affected  by  any  irregularities  in  the  pro- 
ceedings of  the  escheator.        Idem,        291 

3.  The  decree  of  the  court  was  a  decree 
by  default ;  and  the  bill  of  review  by  the 
escheator  may  be  treated  as  a  petition  for 
a  rehearing  of  the  decree.        Idem,        291 

4.  But  it  was  a  proper  case  for  a  bill  of 
review.  Idem,        291 

ESTATES. 

1.  H,  of  foreign  birth,  died  in  1867,  seized 
and  possessed  of  real  estate  in  R,  intestate 
and  without  any  known  heirs.  The  real 
estate  of  which  he  died  seized  vested  in  pos- 
session in  the  state  without  office  found  or 
other  proceeding  at  law. 

Sands  v.  Lynham,  escheator,  291 

1047  •2.  The  real  estate  of  which  H  died 
seized  is  liable  for  his  debts,  and  a 
purchaser  under  a  decree  not  binding  the 
state,  is  entitled  to  be  substituted  to  the  rights 
of  the  creditor,  upon  his  showing  that  the 
debt  for  which  the  real  estate  was  sold  was  a 
valid  debt  against  H.  Idem,        291 

3.  See  Escheats,  No.  3,  and 

Idem,        291 

ESTOPPELS. 

1.  When  sureties  in  a  bond  are  estopped 
from  contesting  their  liability  under  it.  See 
Injunctions,  No.  4  and  5,  and 

Harman  v.  Howe,  676 

See  Bonds,  No.  8,  and 
Supervisors  of   Washington    Co,    v. 
Dunn  6f  als.,  608 

EVIDENCE. 

1.  In  controversies  touching  testamentary 
capacity,  as  a  general  rule  the  evidence  of 
witnesses,  unless  founded  on  fact,  except  in 
the  case  of  experts,  is  entitled  to  but  little 
weight. 

Young,  by  6fc.  v.  Bamer  &  als.,  96 

2.  The  evidence  of  the  attesting  witnesses 
is  an  exception  to  this  rule.  But  if  an  attest- 
ing witness  to  a  will  attempts  to  impeach  its 
validity,  though  his  evidence  will  not  be  pos- 
itively reject^,  it  is  to  be  received  with  the 
most  scrupulous  jealousy.  Idem,        % 

3.  A  witness  as  to  the  handwriting  of  C, 
states  that  some  thirteen  years  previous,  C 
dug  a  well  for  him,  and  drew  several  orders 
on  him  for  money,  which  he  paid,  and  which 
C  recognized  afterwards.  He  never  saw  C 
write,  but  from  his  recollection  of  these 
orders,  he  believes  the  paper  to  be  in  the 
handwriting  of  C.  This  is  competent  testi- 
mony. 

Cody  V.  Conly  &  als.,  313 

4.  In  a  creditor's  suit  against  a  bank,  a 
receiver  has  been  appoint^,  and  there  has 


been  a  decree  for  an  account.  In  an  actios 
by  the  receiver  against  a  debtor  of  the  bank, 
the  record  of  the  chancery  cause  is  evidenoe 

for  the  plaintiff. 

Finney  6f  als.  v.  Bennett,  365 

5.  Parol  evidence  is  inadmissible  to  prore 
that  a  deed,  perfect  on  its  face,  was  delivered 
to  the  grantee  on  a  condition. 

Miller  v.  Fletcher  &  aU.,  403 

6.  In  an  action  for  injuries  involving-  the 
loss  of  an  arm,  plaintiff  may  introduce  evi- 
dence to  show  what  must  t)e  the  effect  of  his 
injuries  in  disqualifying  him  from  ptirsnits 
requiring  two  hands. 

Norfolk  &  Pet.  R.  R.  Co.  v.  Ormsby,  455 

7.  In  a  suit  by  legatees  against  the  execs- 
tor,  for  an  account  of  his  administratioa, 
there  are  several  reports  by  a  commissioner, 
and  at  length  a  decree  against  the  execator 
for  a  large  amount.  In  a  suit  by  these  lega- 
tees against  the  executor  and  his  gr^antees  in 
a  deed  executed  after  his  qualiiicatioo,  to  set 
aside  the  deed  on  the  ground  of  frand,  the 
decree  against  the  executor  and  the  report  oa 
which  it  is  founded  zx^  prima  facte  evidence 
against  said  grantees  of  the  indebtedness  of 
the  executor ;  but  are  liable  to  be  surcharged 
and  falsified. 

fohnston  &  als.  v.  Gill  &  als,^  SSff 

8.  On  a  motion  against  a  sheriff  and  his 
sureties  for  the  county  levies  he  had  failed  to 
account  for,  the  report  of  the  clerk,  who  had 
been  directed  by  an  order  of  the  oonnty  court 
to  settle  the  sheriff's  account,  though  made 
with  the  sheriff  without  notice  to  the  sureties, 
is  competent  evidence  against  them  to  show 
the  amount  for  which  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  provides, 
the  report  would  be  conclusive  upon  them: 
without  notice  it  is  prima  facie  evidence  of 
the  amount  of  the  sheriff's  indebtedness. 

Board  of  Supervisors  of  WasMtngton 
Co.  V.  Dunn  6f  als.,  608 

9.  There  is  a  lease  under  seal  to  W  of  cer- 
tain property  for  five  years,  in  which  he 
contracts  to  make  repairs  upon  it.  At  a  sob- 
sequent  period  the  lessor  and  W  agree  ia 
writing  what  repairs  W  shall  make  upon  the 
property;  but  in  neither  of  these  paperi  is 
anything  said  as  to  the  time  when  the  repaira 
shall  be  made.  W,  by  verbal  contract,  sells 
his  lease  to  C.  In  a  contest  between  W  and 
C,  parol  evidence  is  inadmissible  to  prove 
that  W  contracted  verbally  to  make  the 
repairs  at  a  time  before  the  end  of  his  lease. 

Colhoun  &  Cowan  v.  Wilson,  639 

10.  When  the  report  of  a  commissioner 
settling  an  executor's  account  is  not  evidence 
against    devisees.     See  Marshaling  Assets, 

No.  5,  and 

Pugh  6f  at.  V.  Russell  6f  als.,  789 

11.  On  an  indictment  for  forging  an  order, 
the  difference  between  ''account"  as  set  out 

in  the  indictment,  and  ''act"  as  wiitten 
1048  in  the  order,  is  not  a  material  *varianoe 

which  will  exclude  the  order  as  evi- 
dence. Burress*  case,       934 

12.  In  such  a  case,  a  genuine  order  by  tiic 
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same  drawers  upon  the  same  party,  which 
had  been  paid  to  the  accused,  as  the  order 
Trhich  the  accused  was  charged  with  having 
forged,  is  not  competent  evidence  for  the 
accused.  Idem,        934 

13.  A  person  who  states  that  he  is  perfectly 
familiar  with  the  handwriting  of  the  accused, 
and  states  the  circumstances  which  made  him 
80  familiar  with  it,  expresses  the  confident 
opinion  from  his  knowledge  of  the  accused's 
handwriting,  that  he  was  incapable  of  writ- 
ing the  order.  This  opinion  is  incompetent 
testimony,  and  properly  excluded. 

Idem,       92A 

14.  What  admissions  and  confessions  of  a 
prisoner  may  be  given  in  evidence  against 
him.  The  rule  in  Smith's  case,  10  Gratt.  734, 
and  ShiffleVs  case,  14  Id.  652,  reaffirmed. 

Pagers  case,  954 

15.  W  was  indicted  for  stealing  $150,  the 
money  of  S.  On  the  trial  it  was  proved  that 
J,  a  detective,  arrested  W,  who  made  a  con- 
fession, which  was  made  under  a  promise, 
and  was  excluded.  In  this  confession  he 
directed  J  to  go  to  certain  gamblers  and  get 
the  money  back  from  them.  J  sent  for  the 
gamblers  named,  told  them  what  W  had  said, 
and  they  paid  over  to  J  for  S  $104 ;  though 
one  of  them  protested  that  W  had  not  been  at 
his  house,  and  the  others  denied  that  he  had 
lost  the  money  claimed  with  them ;  the  bal- 
ance of  the  money,  $46,  was  paid  over  by  the 
father  of  W.  Hei^d:  It  not  being  proved  that 
the  money  paid  to  J  was  the  same  lost  by  S, 
the  statement  of  W  to  J,  and  of  what  passed 
between  J  and  the  gamblers  and  the  father 
of  W,  is  not  competent  evidence. 

Williams*  case,  997 

EXCEPTIONS— Bii,i.  of. 

• 

1.  In  an  action  at  law  which  is  submitted 
to  the  judgment  of  the  court  without  a  jury, 
the  court  renders  a  judgment,  to  which  one 
party  excepts ;  and  it  being  near  the  end  of 
the  term,  the  court  gives  the  counsel  time 
until  the  first  day  of  the  next  term  to  prepare 
the  bill  of  exceptions;  but  the  judgment  is 
entered.  The  court  cannot  give  such  leave, 
and  the  bill  of  exception  cannot  be  made  a 
part  of  the  record. 

Winston  v.  Giles,  530 

2.  Even  if  the  court  had  authority  to  give 
the  time  until  a  day  certain  in  the  next  term 
to  prepare  the  bill  of  exception,  if  the  bill  of 
exception  is  not  tendered  to  the  court  on  that 
day  it  cannot  afterwards  be  received. 

Idem,        530 

3.  In  cases  where  it  may  be  important  to 
give  time  until  the  next  term  to  prepare  the 
bill  of  exception,  the  case  should  be  kept  open, 
and  the  judgment  should  not  be  entered  until 
the  next  term.  Idem,        530 

EXECUTIONS. 

1.  An  execution  went  into  the  hands  of  J, 
when  he  was  deputy  sheriff  of  E*.  He  became 
sheriff,  and  afterwards  he  received  a  sum  of 
money  in  part  payment  of  the  execution  from 
the  debtor,  but  he  did  not  return  the  execu- 
tion.   Neither  J  nor  the  debtor  can  say  posi- 


tively whether  the  eicecution  was  or  was  not 
levied,  or  whether  J  received  the  money  as 
deputy  or  as  sheriff.  After  the  great  lapse 
of  time,  the  court  will  presume  that  the  execu- 
tion was  levied  by  J  before  the  return  day, 
and  that  he  received  the  money  as  deputy,  so 
as  to  entitle  the  debtor  to  a  credit  for  the 
amount  paid. 

Paine,  surv,  <Sfc,  v.  Tutwiler  &  als.,    440 

EXECUTORS  AND  ADMINISTRATORS. 

1.  S,  of  New  Kent  county,  died  in  1856,  and 
H  qualified  as  his  executor  and  received  as  a 
part  of  his  estate  bonds  executed  without 
security  to  S,  the  obligors  being  then  solvent. 
H  did  not  collect  the  money  due  on  these 
t>onds;  and  on  his  death  in  1862,  they  were 
turned  over  by  his  administrator  to  C,  who 
had  qualified  as  administrator  de  bonis  non  of 
S,  the  obligors  still  being  solvent.  C  sued  on 
the  bonds,  but  owing  to  the  state  of  things  in 
the  county  during  the  war  judgments  jpotild 
not  be  recovered  upon  them,  and  by  the 
results  of  the  war  the  obligors  became  insol- 
vent.   Hei«d  : 

1.  Where  there  are  several  successive 
administrations  on  the  same  estate,  and 
debts  due  the  estate  might  have  been  col- 
lected by  each  of  the  personal  representa- 
tives of  said  estate,  by  the  use  of  due 
diligence,  but  was  collected  by   none  of 

them-,  and  was  lost  by  the  negligence 
1049      of  each  and  all  of  them ;  whilst  *all 
of  them  are  liable  for  said    debts, 
their  liability  is  in  the  inverse  order  of  their 
qualifications  as  such  personal  representa- 
tives. Lacy  V.  Stamper  &  als. ,  42 
Crump  V.  Stamper  6f  als,,       42 

2.  H  might  have  collected  these  debts, 
and  his  estate  and  his  sureties  are  respon- 
sible for  the  loss  of  them.  Idem,        42 

3.  C  having  used  due  diligence  to  collect 
them  after  they  came  into  his  hands,  and 
having  failed  to  collect  them  owing  to  the 
condition  of  the  county,  is  not  responsible 
for  them.  Idem,        42 

4.  Though  where  an  estate  is  to  be  in- 
vested to  await  a  distribution  at  a  distant 

•  day,  a  bond  executed  to  the  testator  well 
secured  on  real  estate,  or  even  secured  by 
undoubted  personal  security,  may  be  con- 
tinued as  an  investment  by  the  personal 
representative,  this  cannot  be  done  with  a 
bond  without  security  either  real  or  per- 
sonal ;  especially  where  there  is  a  large 
amount  of  interest  due  upon  it  at  the  death 
of  the  testator.  .  Idem,        42 

5.  Under  the  circumstances  of  this  case 
the  legatees  of  S  were  not  bound  to  pro- 
ceed against  the  heirs  of  H  before  they 
could  have  a  decree  against  his  sureties ; 
and  one  decree  against  the  administrator 
of  H  and  his  sureties  that  they  should  pay 
the  amount  found  due  from  H  to  S*s  estate, 
into  bank  to  the  credit  of  the  cause  is  not 
erroneous.  Idem,        42 

6.  Under  the  circumstances  interest  dis- 
allowed from  the  17th  of  April  1861  to  April 
10th,  1865.  Idem,        42 

7.  An  administrator  who  qualified  as 
such  in  New  Kent  county  in  1862,  not  held 
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liable  for  failing*  to  sue  in  that  county 
during'  the  war,  in  cases  in  which  he  knew 
there  would  be  defences ;  there  having"  been 
but  one  court  held  in  the  county  during-  the 
war,  and  the  enemy  either  encamping-  or 
passing-  through  it  constantly. 

Identy        42 

2.  Testator  dies  in  1859,  and  directs  all  his 
estate  to  be  sold  as  soon  as  convenient.  The 
executor  has  the  personal  property  appraised 
on  the  21st  of  November,  and  sells  it  the 
next  day.  Pour  slaves,  appraised  at  $3,700, 
are  sold  for  $4,955,  and  boug-ht  by  one  of  the 
leg-atees  living-  in  Missouri.  The  legfatee 
was  not  present,  but  the  executor  on  his 
request  boug^ht  them  for  him.  The  purchaser 
executed  his  bond  for  the  price,  but  without 
security ;  and  the  executor  retained  posses- 
sion of  the  slaves  until  they  were  freed  by 
the  results  of  the  war.  The  executor  and 
his  securities  must  account  for  the  slaves  at 
the  price  for  which  they  were  sold. 

Boaz^s  adm*r  v.  Hamner  6f  als.,         382 

3.  It  is  always  the  duty  of  a  personal  rep- 
resentative to  demand  and  take  g-ood  security 
of  every  purchaser  on  credit  of  property  of 
the  decedent,  wherever  the  purchaser  may 
reside,  and  whatever  may  be  his  pecuniary 
circumstances.  Idetn^        382 

4.  R  dies  in  1860,  and  by  his  will  directs 
his  executor  to  sell  his  land  in  three  parcels 
at  public  auction,  upon  such  terms  as  he 
deems  best  for  the  interest  of  testator's 
leg-atees.  These  leg-atees  are  infants.  In 
November  1860  the  executor  sells  the  lands 
on  a  credit  of  six  and  twelve  months,  takin;^ 
bonds  from  the  purchasers,  and  retaining- 
the  title.  The  executor  being-  in  the  army 
during  the  war,  the  purchasers  paid  the 
purchase  money  to  his  ag-ent  during*  the  years 
1863  and  1864,  in  confederate  currency. 
HkI/D  :  The  executor  was  g^uilty  of  a  devasta- 
vit in  receiving  the  purchase  money  in  the 
then  depreciated  currency;  and  the  pur- 
chasers were  parties  to  the  devastavit;  and 
they  will  be  required  to  take  the  lands  at 
their  value  at  the  time  of  the  decree,  or  the 
lands  will  be  ag-ain  sold. 

Tosh  &  als.  V.  Robertson  &  ats,,         270 

5.  When  the  court  appointing-  a  fiduciary, 
or  in  which  he  qualifies  as  such,  may  remove 
him  from  his  office.  See  County  Courts^  No. 
4,  and  Reynolds  v.  Zink^        29 

EXECUTORY  DEVISES. 

See  Limitation  of  Estates^  No.  1,  and 
Stone* s  ex* or  v.  Nicholson  &  als,^  1 

FORFEITURES. 

1.  By  statute  the  charter  of  a  railroad  com- 
pany is  extended  to  enable  it  to  complete  its 
road ;  and  it  is  authorized  to  issue  its  bonds 
for  $1,200,000,  and  sell  them,  and  secure  them 
by  deed  of  trust  upon  all  the  property  and 

franchises  of  the  company.  And  the 
1060  act  provides  that  unless  the  *road  is 

completed  to  a  certain  point  by  a  cer- 
tain day,  the  company  shall  forfeit  to  the 
state  their  corporate  franchises  and  rig^hts, 
tog^ether  with  their  road  track  and  road  bed, 


and  all  works  and  materials  thereon,  or 
other  property ;  the  state  to  hold  the  same 
as  trustee  for  certain  parties  namecL  The 
company  accepted  the  charter,  issued  $480.- 
000  of  bonds,  and  executed  a  deed  of  trust 
upon  its  property  and  franchises  to  secure 
them.  The  company  failed  to  complete  the 
road  to  the  point  fixed  by  the  time  prescribed, 
or  to  expend  any  money  on  its  constmctiofi ; 
and  the  state  proceeded  to  declare  the  charter 
forfeited,  and  to  take  possession  of  the  road 
and  the  other  property  and  franchises  of  the 
company,  and  to  turn  it  all  over  to  the  cestmis 
que  trust;  who  organized  another  compsiij. 
Persons,  one  of  whom  was  the  |»resident  of 
the  company  and  all  were  principi^ls  in  the 
company  when  the  said  act  was  passed,  or 
were  connected  with  them,  claimed  that  they 
were  the  holders  of  $323,500  of  the  bondi 
issued,  and  filed  their  bill  to  enforce  the  deed 
of  trust.    Hsi/D : 

1.  Under  the  provision  for  the  forfeitnre 
of  the  charter,  the  state  took  the  piopeitj 
and  franchises  of  the  company  free  from  tbt 
trust. 

SiUiman    &  als.  v.   Fred,^   Or.   & 
Char,  R,  R.  Co.,  119 

2.  Upon  the  failure  of  the  company  to 
complete  the  road  to  the  point  fixed  by  tiie 
day  prescribed,  the  forfeiture  became  abso- 
lute and  complete ;  and  the  state  having 
entered  and  elected  to  hold  ander  the  forfei- 
ture, no  inquisition  or  judicial  proceediaf 
or  inquest  or  finding"  of  any  kind  was  re^ 
quired  to  consummate  the  forfeiture. 

Idem,        119 

3.  From  the  relation  of  these  plaintifFsto 
the  company  and  each  other,  they  must  be 
held  to  have  had  notiq^  of  the  terms  of  the 
act,  which  authorized  the  execution  of  the 
deed  of  trust  under  which  they  claim  ;  and 
as  no  money  was  expended  on  the  road,  or, 
as  they  claim,  paid  for  interest,  the  strong 
presumption  is  that  the  company  received 
no  money  for  the  bonds.  The  plaintiffs  are 
not,  therefore,  innocent  purchasers  for 
value,  and  holders  of  said  bonds  withoat 
notice  of  the  provisions  of  said  act. 

Idem,        119 

2.  What  does  not  constitute  a  forfeiture  of 
land  sold  to  a  turnpike  company  upon  a  ooe- 
dition  that  it  should  forever  be  kept  open  and 
unobstructed  as  a  public  hig-hway,  and  for  no 
other  purpose.    See 

Alex.  &  Wash.  R.  R.  Co.  v.  Chem 

&  wife  &  als.,  517 

GUARDIAN  AND  WARD. 

1.  It  is  the  duty  of  a  guardian,  whose 
powers  as  such  have  been  revoked,  to  ac- 
count to  his  wards,  or  to  his  successor  as 
guardian,  if  there  be  one,  for  their  estate. 
including'  evidence  or  claim  which  may  bare 
come  to  his  hands ;  and  if  after  such  revoca- 
tion he  collects  any  money  on  account  of  any 
such  claim,  he  and  his  surety  as  guardian  are 
accountable  therefor  to  the  parties  entitled 
thereto ;  at  least  provided  such  payment  be 
made  in  good  faith  by  a  person  who  is  oot 
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informed  of  such  revocation,  and  who  believes 
when  he  makes  it,  that  the  party  claiming'  to 
be  guardian  is  so  in  fact,  and  has  authority 
as  such  to  receive  the  money. 

f         Sage  &  at,  v.  Hammonds ^  651 

2.  In  a  bill  by  infants  against  their  guard- 
ian for  an  account  and  payment,  it  being 
shown  in  the  cause  that  the  guardian  is  wholly 
unfit  for  the  office,  the  court  may  appoint  a 
receiver  to  collect  and  receive  the  property  of 

p  the  wards,  and  require  the  guardian  to  pay 
over  to  him  the  money  of  his  wards  in  his 
hands,  and  to  transfer  and  deliver  to  him  the 
property  of  the  infants.  Idem,        651 

3.  Where  the  property  of  the  infants  con- 
sists of  a  single  claim,  and  the  amount 
received  upon  it  by  the  guardian  is  ascer- 
tained, and  there  is  no  doubt  as  to  the  amount 
due  from  the  guardian  to  the  wards,  the  court 
may  decree  against  him  for  the  amount, 
though  no  account  has  been  taken. 

Idem,        651 

4.  The  mother  of  G  in  her  will  expressed 
an  earnest  wish  that  her  daughter  G  might 
t)e  educated  so  as  to  fit  her  for  teaching ;  and 
this  was  the  wish  of  G*s  family.  Accord- 
ingly B,  the  guardian  of  G,  kept  her  at  school 
during  the  years  1860, 1861, 1862  and  1863,  and 
paid  the  expenses  of  her  board  and  tuition  by 
moneys  collected  upon  ante-bellum  debts,  a 
part  of  it  his  own,  and  a  part  of  her  estate. 
In  settling  the  guardian's  account,  his  pay- 
ments are  not  to  be  scaled  as  of  the  dates  of 
the  payments ;  but  he  will  be  allowed  what 
would  have  been  a  just  charge  in  good  money 

for  the  board  and  tuition.  In  this  case 
1061    he  was  allowed  what  *he  paid  for  the 

years  1860  and  1861,  and  $350  a  year  for 
the  years  1862, 1863. 

Barton  v.  Bowen  &  wife^  849 

5.  In  paying  the  ward's  expenses  for  board 
and  tuition,  the  guardian  expended  the  prin- 
cipal of  the  ward's  personal  estate.  As  a 
court  of  equity  would  have  authorized  the  ex- 
penditure if  application  had  been  made  to  the 
court  for  authority  to  do  it  before  it  was  done, 
a  court  of  equity  will  approve  and  confirm  it 
after  it  is  done.  Idem,        849 

HOME^STEADS. 

1.  A  householder  dying,  leaving  a  widow, 
without  having  had  a  homestead  assigned  to 
him  in  his  lifetime,  his  widow  remaining 
unmarried,  is  entitled  to  claim  the  same  and 
have  it  assigned  to  her. 

Hatorffy,  Welford,  judge,  356 

HUSBAND  AND  WIFE. 

1.  What  is  not  such  a  reduction  of  the 
wife's  estate  into  possession  by  the  husband 
as  will  entitle  his  creditors  to  subject  it  to  the 
payment  of  his  debts,  to  the  exclusion  of  the 
wife's  right  to  a  settlement  out  of  it. 

White  by  &c.,  v.  Gouldin*s  ejc*ors  df 

als,,  491 

2.  The  husband  is  insolvent,  and  has  a  wife 
and  seven  children.  8he  is  entitled  to  have 
the  whole  of  her  estate  not  reduced  into  pos- 


session by  the  husband,  or  a  part  of  it,  as 
may  be  deemed  reasonable,  settled  to  her 
separate  use.  Idem,        491 

3.  Husband  and  wife  agree,  in  considera- 
tion that  the  husband  convey  a  house  and  lot 
to  a  trustee  for  her  and  her  children,  she  will 
unite  in  the  conveyance  of  his  other  real 
estate  when  he  shall  sell  it :  and  this  she 
does.    Held  : 

1.  To  the  extent  of  her  dower  interest  in 
the  husband's  real  estate,  the  husband's 
conveyance  to  the  trustee  is  on  valuable 
consideration,  and  to  that  extent  the  wife  is 
entitled  to  satisfaction  out  of  the  proceeds 
of  the  sale  of  the  house  and  lot,  as  against 
the  creditors  of  the  husband  for  debts  con- 
tracted at  the  time  of  the  deed. 

Johnston  df  als.  v.  Gill  &  als.,  587 

2.  For  debts  contracted  before  the  execu- 
tion of  the  deed,  the  proceeds  of  the  sale  of 
the  house  and  lot,  above  the  value  of  the 
wife's  dower  interest  in  the  husband's  real 
estate  in  the  conveyance  of  which  she 
joined,  are  liable ;  but  not  to  debts  con- 
tracted after  the  conveyance  by  the  hus- 
band to  the  trustee.  Code  of  1860,  ch.  118, 
§  2.  Idem,        587 

3.  The  agreement  between  the  husband 
and  wife  may  be  proved  by  parol  evidence. 

Idem,        587 

4.  E  is  possessed  of  an  estate  in  fee  in  land, 
and  marries  P,  and  they  have  two  children 
born  of  the  marriage.  Upon  a  bill  by  P,  the 
marriage  is  dissolved  for  the  adultery  and 
desertion  of  E  ;  but  the  decree  directs  noth- 
ing as  to  the  property  of  the  parties.  Upon 
the  dissolution  of  the  marriage,  all  the  hus- 
band's claims  to  the  wife's  land,  which 
depended  on  the  marriage,  were  extinguished, 
and  she  is  entitled  to  the  possession  of  her 
land.  Porter  v.  Porter,        599 

5.  See  Trusts  &  Trustees,  No.  5,  and 
Thurmond  v.  Wood^s  ex^ors,  727 

INFANTS. 

1.  When  the  deed  of  infant,  married  woman , 
may  be  set  aside  by  her ;  and  whether  she  is 
liable  to  refund  so  much  as  consumed  by  her. 
See  Trusts  df  Trustees,  lio,  11,  and 

Bedinger  v.  IVharton  &  als»,  857 

2.  Whether  a  contract  is  executed  or  execu- 
tory, it  cannot  be  avoided  by  an  infant  on  the 
ground  of  his  infancy,  after  attaining  lawful 
age,  without  restoring  anything  which  may 
have  been  received  by  him  in  consideration 
of  the  contract,  and  which  may  remain  in  his 
hands  on  his  arriving  at  such  age. 

Idem,        857 

3.  When  a  contract  is  executory  merely,  it 
can  be  avoided  by  the  infant  after  attaining 
lawful  age,  without  restoring  anything  which 
may  have  been  received  by  him  in  considera- 
tion of  the  contract,  and  which  may  have 
been  consumed  by  him  during  infancy,  or 
may  not  remain  in  his  hands  on  his  arrival 
at  lawful  age.  Idem,        857 

4.  QUi€RB :  If  this  last  stated  principle 
applies  to  the  case  of  an  executed  contract. 

Idem,        857 
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5.  See  Guardian  &  Ward,  passim,  and 
Gage  &  al,  v.  Hammonds,  651 

Barton  v.  Bowen  &  wife,  849 

INJUNCTIONS. 

1.  T  files  a  bill  to  enjoin  V  from  cutting- 

timber  on  a  piece  of  land  which  T 
1062  *claims  to   be  his,   and  of  which   he 

claims  to  be  in  possession,  and  which 
was  adjudged  to  be  his  by  the  award  of  an 
arbitrator  to  whom  the  question  of  title  was 
submitted  by  T  and  V.  V  answers  denying* 
T's  title  and  possession,  and  insisting  that 
the  award  was  invalid,  because  the  arbitrator 
was  induced  by  T  to  receive  evidence  and 
decide  the  case  in  V's  absence :  and  this  is 
sustained  by  the  arbitrator.  Hki^d  : 

1.  The  award  is  invalid  ;  and  T  showing 
no  other  evidence  of  title,  the  injunction 
must  be  dissolved.         Tate  v.  Vance,      571 

2.  V  not  claiming  any  relief  in  the  case 
but  a  dissolution  of  the  injunction  and  a 
dismissal  of  the  bill,  may  rely  upon  the 
invalidity  of  the  award  in  his  answer ;  and 
it  is  unnecessary  to  file  a  cross  bill  for  the 
purpose  of  avoiding  it.  Idem,        571 

2.  A  bond  is  given  upon  an  injunction  to  a 
judgment  for  money,  and  in  the  penalty  it 
is  said  *4n  the  just  and  full  sum  of  seven 
hundred  and  seventy-six  lawful  money  of 
Virginia."  The  word  "dollars"  is  obviously 
left  out  by  mistake,  and  the  bond  will  be 
treated  as  if  the  word  was  in  it. 

Harman  v.  Howe,  676 

3.  The  clerk  states  at  the  foot  of  an  injunc- 
tion bond,  that  it  was  signed,  sealed  and 
delivered  in  the  presence  of  the  court,  and  it 
is  dated  and  endorsed  as  filed  on  the  23rd 
October,  on  which  day  it  appears  from  the 
records  of  the  court,  that  it  was  not  then  in 
session.    Hsi«d: 

1.  The  Stat  ate  does  not  require  the  bond 
to  be  executed  in  the  presence  of  the  court, 
but  before  the  clerk  of  the  court  in  which 
the  judgment  was.  Code,  p.  1128,  s.  20. 
Though  its  being  given  before  the  court, 
if  it  was,  cannot  vitiate  it. 

Idem,        676 

2.  Even  if  it  was  not  in  fact  taken  l>efore 
the  court,  though  certified  by  the  clerk  at 
the  foot  of  it  so  to  have  been,  the  bond 
would  not  thereby  be  vitiated,  if  in  fact 
given  before  the  clerk,  as  it  was. 

Idem,        676 

3.  That  the  court  did  not  sit  on  the  day 
of  the  date  of  the  bond,  does  not  show  that 
it  was  not  executed  in  the  presence  of  the 
court ;  especially  when  the  clerk  has  certi- 
fied that  it  was  so  executed.  It  may  have 
been  misdated,  or  executed  on  a  day  differ- 
ent from  that  on  which  it  bears  date. 

Idem,        676 

4.  The  judge  granting  an  injunction  to  a 
judgment  for  money,  endorses  on  the  bill: 
'•Injunction  granted  on  the  usual  terms," 
without  stating  on  what  terms  it  was  to 
become  operative.  The  injunction  bond  is 
given  in  a  penalty  about  double  the  amount 
of  the  judgment,  and  is  in  other  respects  as 
directed  by  the  statute.     Hei.d: 


1.  The  penalty  being  about  double  the 
amount  of  the  judgment,  and  that  being 
the  amount  of  the  penalty  generally  pre- 
scribed in  such  cases,  this  wonld  seem  to 
be  a  compliance  with  the  order*  and  the 
order  a  compliance  with  the  law,  which 
directs  that  the  judge  shall  prescribe  the 
amount  of  the  penalty.  Idem^       676 

2.  But  however  that  may  be,  the  obligors 
in  the  bond  are  estopped  from  denjrxiig 
that  the  penalty  of  the  bond  conformed  to 
the  direction  of  the  judge  who  awarded  the 
injunction.  Idetn^        676 

3.  In  this  case  it  appears  that  the  bond 
was  executed  in  the  presence  of  the  coart» 
which  thereby  received  and  sanctioned  the 
bond,  including  the  penalty.  And  this  had 
at  least  as  much  effect  in  fixing  the  penalty 
of  the  bond  as  if  the  amount  had  l>een  pre- 
scribed in  the  order  awarding  the  iojunc* 
tion.  Idem,  676 
5.  An  injunction  bond  is  executed  by  the 

obligors  before  the  clerk  of  the  court,  and  in 
the  presence  of  the  court ;  and  it  haviog 
been  accepted  and  acted  on  as  their  bond, 
the  surety  is  estopped  from  setting  up  the 
defence,  that  by  express  agreement  with  his 
principal  he  signed  said  bond  upon  the 
express  condition  that  another  person  named 
should  sign  it,  and  that  this  fact  was 
announced  to  the  clerk  at  the  time  the  said 
surety  signed  it ;  but  the  obligee  knew  noth- 
ing of  such  agreement.  Idem^        676 

INSURANCE  COMPANIES. 

1.  Insurance  companies  doing  business  io 
this  state,  how  far  to  be  considered  as  domi- 
ciled here.  See  Removal  of  Causes^  No  1, 
and 

Continental  Ins.  Co,  v.  Kasey^  216 

1053  »INTEREST. 

1.  Under  the  circumstances  interest 
disallowed  from  the  l7th  of  April  1861  to  the 
10th  of  April  1865. 

Lacy  V.  Stamper  df  als.,  42 

2.  A  creditor  living  within  the  union  lines 
and  the  debtor  within  the  confederate  lines, 
the  debt  is  not  to  bear  interest  during  the 

war. 

Walker  v.  BeauchUr,  SU 

3.  A  person  residing  in  Virginia  contracted 
debts  here,  and  on  the  breaking  out  of  the 
late  war  he  went  north,  and  there  remained 
until  his  death  in  1865.  His  creditors  who 
remained  in  Virginia,  are  not  entitled  to 
interest  upon  their  debts  during  the  war. 

Fred  &  al,  v.  Dixon  &  als.^  541 

4.  In  such  a  case,  the  fact  that  the  debtor 
had  conveyed  land  in  Virginia  in  tmst,  1st, 
to  pay  all  his  debts,  and  2d,  to  the  separate 
use  of  his  wife,  does  not  entitle  his  creditort 
to  interest  on  their  debts  during  the  war. 

Idem,       541 

5.  When  and  how  interest  is  to  be  charged 
upon  advancements.  See  Advancemenis,}fkO, 
1,  and 

Cabells  v.  Puryear  &  als.^  902 
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JOINT  TENANTS. 


1.  B  and  C  are  joint  tenants  of  a  furnace, 
forge  y  and  a  larg^e  quantity  of  land  derived 
from  their  father,  and  B,  who  had  conducted 
the  business  for  some  years  in  the  lifetime  of 
his  father,  continues  to  carry  it  on  with  the 
assent  of  his  sister  C,  without  any  contract 
with  C.  He  must  account  to  C  for  her  share 
of  the  profits. 

Newman  v.  Newman,  714 

2.  Thoug-h  there  were  eiForts  between  8  and 
C  to  agree  upon  a  rent  which  should  be  paid 
by  B  to  C  for  her  half  of  the  property,  and  B 
seems  to  have  thought  that  his  proposition 
was  acquiesced  in,  and  did  not  keep  such 
accounts  as  he  should  have  kept  to  enable 
him  to  render  the  account  of  profits  to  her, 
yet  C  is  entitled  to  have  an  account  taken, 
and  to  have  her  share  of  the  profits. 

Idem,        714 

3.  B  having  been  allowed  all  his  expenses 
in  carrying  on  the  business,  including  $1,500 
a  year  for  his  services,  and  interest  on  his 
capital  employed  in  it  until  it  became  self- 
sustaining,  and  then  being  allowed  by  the 
decree  three-fifths  of  the  net  profits,  he  at 
least  cannot  complain  of  the  decree. 

Idem,        714 

JUDGMENTS. 

1.  B  brings  an  action  of  debt  against  F 
and  M  as  late  partners  and  makers  of  a  nego- 
tiable note,  and  C  and  6  as  endorsers.    The 

'case  stands  on  the  ofldce  judgment  docket  at 
the  next  term  of  the  court,  when  F  files  his 
plea  of  nil  debet,  which  is  sworn  to  ;  and  on 
the  motion  of  B,  by  his  counsel,  the  cause  is 
discontinued  as  to  F.  The  other  parties  not 
appearing,  there  is  a  judgment  by  default 
against  them.     Hbld  : 

1.  The  judgment  is  a  valid  judgment 
against  M,  C  and  G.  See  Code  of  1860,  ch. 
177,  §  19. 

Muse   &  als.    v.  Farmers  Bank  of 
Va.,  252 

2.  The  discontinuance  is  not  a  retraxit » 
A  retraxit c2Ln  only  be  entered  by  the  plain- 
tiff in  person,  and  in  open  court. 

Idem,        252 

2.  A  summons  in  debt  is  served  on  a 
defendant  on  the  3d  of  February,  and  the 
judgment  by  default  becomes  final  on  the  3d 
of  March.  Under  the  statute  the  day  of  the 
service  of  the  process  may  be  counted,  and 
therefore  thirty  days  had  elapsed  between 
the  service  of  the  process  and  the  judgment, 
and  it  is  a  valid  judgment. 

Tumbull,  for  dfc.  v.   Thompson   6f 
als,,  306 

3.  In  debt  against  four  obligors,  one  of 
whom  is  the  high  sheriff,  the  process  goes 
into  the  hands  of  his  deputy,  who  serves  it 
upon  him  as  well  as  the  other  three,  to  which 
he  makes  no  objection  ;  and  there  is  a  judg- 
ment by  default  against  all  of  them.  The 
process  is  properly  served,  and  the  judgment 
is  valid.  Idem,        306 

4.  There  is  a  judgment  in  debt  by  default 


against  four  defendants  in  March  1862.  In 
August  1872  one  of  the  defendants  moves  the 
court  to  set  it  aside,  on  the  ground  that  at 
the  time  of  the  judgment  he  was  in  the  mili- 
tary service  of  the  country.  It  appears,  how- 
ever, that  at  the  time  of  the  service  of  the 
process,  and  at  the  time  the  judgment  became 
final,  he  was  at  home  on  furlough.  The 
exemption  of  the  defendant  was  a  personal 
privilege,  of  which  the  court  could  not  ex 
officio  take  notice ;  and  the  objection  should 
have  been  taken  during  the  pendency  of  the 
proceedings.  Idem,        306 

5.  A  judgment  of  a  court  of  record  can- 

not be  impeached  in  another  action, 
1064  *except  for  want  of  jurisdiction  in  the 

court,  or  fraud  in  the  parties  or  actors 
in  it.  Lancaster  y.  Wilson,        624 

6.  See  Marshaling  Assets,  No.  1,  3,  4,  6, 
and 

Pugh  &  al.  V.  Russell  &  als,,  789 

7.  See  Judicial  Sales,  No.  13,  and 

Omohundro^s  ex* or  v.  Omohundro  & 
als,,  824 

8.  What  a  final  judgment  in  a  controversy 
concerning  the  establishment  of  a  road.  See 
Roads,  No.  1,  and 

Jeter  v.  Board  &  als.,  910 

JUDICIAL  SALES. 

1.  In  a  bill  by  creditors  to  set  aside  a  deed 
as  fraudulent,  which  is  done,  there  was  a  de- 
cree for  the  sale  of  the  land  an^  a  sale  before 
an  account  of  the  debts  was  taken.  The  sale 
of  the  land  will  not  be  set  aside  upon  the  objec- 
tion of  some  of  the  creditors  who  came  in 
after  the  decree,  made  years  after  the  sale, 
when  it  is  obvious  that  the  land  would  not 
sell  for  as  much  as  it  had  sold  for  before,  and 
which  was  more  than  some  of  these  creditors 
had  expressed  their  willingness  to  take  for  it. 

Wallace* s  adm*r  &  als.  v.  Treakle  df 
als.,  479 

2.  Whether  the  court  will  confirm  a  sale 
made  by  commissioners  under  its  decree, 
must,  in  a  great  measure,  depend  upon  the 
circumstances  of  each  case.  It  is  difficult 
to  lay  down  any  rule  applicable  to  all  cases ; 
nor  is  it  possible  to  specify  all  the  grounds 
which  will  justify  the  court  in  withholding 
its  approval.  Brock  v.  Rice  df  als.,        812 

3.  In  such  a  case,  if  there  is  reason  to  be- 
lieve that  fraud  or  mistake  has  been  com- 
mitted to  the  detriment  of  the  owner  or 
purchaser,  or  that  the  officer  conducting  the 
sale  has  been  guilty  of  any  wrong  or  breach 
of  duty  to  the  injury  of  the  parties  interested, 
the  court  will  withhold  a  confirmation  of  the 
sale.  Idem,        812 

4.  In  such  a  case  either  party  may  object 
to  the  report  of  the  commissioner,  and  the 
purchaser  himself,  who  becomes  a  party  to 
the  sale,  may  appear  before  the  court  and 
have  any  mistake  corrected.        Idem,        812 

5.  The  court  in  acting  upon  a  report  of  sale, 
does  not  exercise  an  arbitrary  discretion,  but 
a  sound  legal  discretion  in  the  interests  of 
fairness  and  prudence,  and  with  a  Just  regard 
to  the  rights  of  all  concerned.     Idem,        812 
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6.  An  auctioneer  or  crier  making*  a  sale, 
cannot  properly  act  for  himself  or  any  other 
person  in  bidding-  for  the  property. 

Idem,        812 

7.  A  case  in  which  the  court  refused  to  en- 
force a  sale  against  a  purchaser,  on  account 
of  the  misconduct  of  the  life  tenant  and  auc- 
tioneer, though  the  conduct  of  the  commis- 
sioners was  unexceptionable.      Idem^        812 

8.  The  sale  being  set  aside  as  to  the  life 
tenant  must  be  set  aside  in  to  to,  though  some 
of  the  remaindermen  are  infants. 

Idem,        812 

9.  R,  a  commissioner  selling  lands  in  1860, 
under  a  decree,  is  guilty  of  a  breach  of  trust 
in  receiving  confederate  currency  from  the 
purchaser  in  payment  of  his  bonds  in  1863. 

Omohundro^s  ex* or  v.  Omohundro  & 
als.y  824 

10.  Such  a  commissioner,  who  is  directed  to 
file  the  bonds  with  his  report,  has  no  author- 
ity to  collect  them.  Idem,        824 

11.  A  commissioner  who,  in  April  1860,  is 
appointed  to  sell  lands,  is  gtiilty  of  a  breach 
of  trust  in  selling-  them  in  1863  for  confeder- 
ate currency.  Idem,        824 

12.  S,  a  brother  of  the  commissioner,  who 
is  one  of  the  parties  entitled  to  the  land  and 
its  proceeds,  induces  R  to  collect  the  purchase 
money  of  the  land  sold,  and  to  sell  the  balance, 
both  to  be  received  in  confederate  currency, 
and  to  lend  it  to  him.  S  is  a  party  to  the 
breach  of  trust  by  R,  the  commissioner,  and 
is  responsible  for  it.  Idem,        824 

13.  Upon  a  writing  under  seal  given  by  S 
for  the  return  of  the  money,  R,  in  1866,  brings 
an  action  against  the  executor  of  S,  and  re- 
covers a  judgment,  which,  upon  appeal,  is 
reversed,  and  it  is  held  that  the  debt  should 
be  scaled,  and  the  cause  is  sent  back  for  a 
new  trial.  On  a  bill  by  the  other  parties  in- 
terested in  the  land  sold.     Hbi^d  : 

1.  If  the  judgment  of  the  court  of  appeals 
was  final,  these  plaintiffs,  not  having  been 
parties  to  the  cause,  would  not  be  concluded 
by  it.  Idem,        824 

2.  The  cause  having  been  sent  back,  the 
judgment  was  not  final.    Idem,        824 

1055  ♦S.  Though  upon  the  face  of  the 
paper  the  court  might  correctly  hold 
that  the  contract  was  a  confederate  contract, 
and  should  be  scaled,  the  facts  connected 
with  the  transaction  may,  and  do  show, 
that  it  should  not  be  so  treated  :  and  these 
facts  may  be  received  in  evidence,  and  the 
bond  construed  by  the  light  of  them. 

Idem,        824 

JURISDICTION  OF  COURTS. 

See  County  Courts,  passim, 

JURORS. 

1.  Under  the  act.  Code  of  1873,  ch.  202,  s. 
10,  the  court  may  direct  jurors  to  be  sum- 
moned from  another  county  or  corporation 
for  the  trial  of  a  prisoner  upon  the  issue  of 
autrefois  acquit,  as  well  as  on  the  general 
issue.  Pagers  case,        954 

2.  As  to  the  competency  of  jurors,  see 
Criminal  Jurisdiction  and  Proceedings,  No. 
12,  and  Idem,        954 


LANDLORD  AND  TENANT. 

1.  N  leased  of  D  a  house  for  one  year  com- 
mencing January  1st  and  ending*  December 
31st,  1871.  In  March  M,  without  the  a&sent 
of  D,  took  N's  lease,  and  purchased  his  fm^ 
niture  on  the  leased  premises,  and  having 
borrowed  the  money  to  pay  for  it  from  C, 
conveyed  it  in  trust  to  secure  his  debt  to  C 
M  paid  the  rent  to  D,  and  at  the  end  of  the 
year  held  over ;  and  in  March  1872  he,  with- 
out D's  assent,  turned  over  the  house  and 
furniture  to  P,  who  paid  the  rent  to  D  aotil 
July  or  August.  In  the  latter  part  of  the 
year  P  failed  to  pay  the  rent :  whereupon  D 
sued  out  a  warrant  of  distress,  which  was 
levied  upon  the  property  conveyed  to  secure 
C.  Hbi^d  :  The  holding^  over  by  M  in  1872, 
was  under  a  new  lease  ;  and  the  lien  in  favor 
of  C  having-  been  upon  it  when  the  lease 
commenced,  C's  lien  is  valid  against  D^s 
lien  for  the  rent  of  1872.  See  Code  of  1860, 
ch.  138,  ss.  11  and  12. 

City  of  Richmond,  for  <S^r.  v.  Iht^s- 
berry  &  als,,  210 

2.  In  November  1868  the  W.  S.  Springs  Co. 
by  deed  signed  by  both  parties,  lease  to  W 
their  springs  property  for  fi'v^  years,  begin- 
ning the  1st  of  January  1869 ;  and  W  is  to 
make  repairs  upon  the  property.  On  the 
22nd  of  April  1873,  the  parties  agree  in  writ- 
ing what  repairs  W  is  to  make.  On  the  same 
day  W  enters  into  a  contract  with  C  to  lease 
C  one  moiety  of  the  property,  furniture,  Ac. 
In  June  by  a  verbal  contract  made  l>etween 
W  and  C,  C  acquired  the  whole  of  W*s  lease, 
and  purchased  the  furniture  on  the  premises 
for  $13,000.  In  none  of  these  written  con- 
tracts was  anything  said  as  to  when  W 
should  make  the  repairs.  In  October  1873, 
C  executed  his  note  to  W  for  $5,379.75,  part 
of  the  $13,000  he  was  to  pay  for  the  lease  and 
furniture.  W  sues  C  on  this  note,  and  C 
files  a  special  plea  of  failure  of  consideration, 
on  the  ground  that  W  had  contracted  ver- 
bally with  C  to  make  the  repairs  in  time  for 
the  springs  season  of  1873,  and  had  failed  to 
do  it ;  whereby  C  was  injured  to  the  amoont 
of  $3,000.     HBI.D: 

1.  No  time  having  been  specified  in  the 
contracts  between  the  springs  company 
and  W,  as  to  when  the  repairs  should  be 
made,  W  has  to  the  end  of  his  lease  to 
make  them. 


Colhoun  6f  Cowan  v.  Wilson^ 


639 


2.  Parol  evidence  is  inadmissible  to 
prove  a  contract  of  W  to  make  the  repsici 
in  time  for  the  springs  season  of  1873  ;  and 
this  applies  to  such  evidence  intended  as 
foundation  for  proof  of  a  parol  contnct 

Idem,       639 

3.  The  fact  that  the  note  sued  on  was 
executed  in  October  1873,  when  the  springs 
season  was  nearly  over,  is  a  strong  circsv- 
stance,  if  not  conclusive,  to  prove  that  the 
claims  which  grew  out  of  the  transactioas 
in  June  were  then  waived  or  settled  be- 
tween the  parties,  and  cannot  be  asserted 
by  way  of  defense  to  an  action  on  the  note. 

Idem^       6?9 
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4.  As  W  had  by  his  written  contract  with 
the  springes  company  until  the  end  of  his 
term  to  make  the  repairs,  a  verbal  agfree- 
ment  to  make  them  at  an  earlier  period  is 
inconsistent  with  his  written  contract, 
and  therefore  does  not  come  within  the 
exception  to  the  general  rule :  That  parol 
evidence  may  be  introduced  when  it  estab- 
lishes an  ag-reement  additional  to,  but  con- 
sistent with,  the  written  ag-reement. 

Idem^        639 

5.  The  fact  that  the  time  allowed  to  W 
to  make  the  repairs  is  fixed  by  the  law 
governing-   his    contract,   does   not  affect 

the  general  rule  as  to  the  admissibility 

I066  *of  parol  evidence  to  vary  or  contradict 

the  written  contract.  Idem,        639 

LEGACIES  AND  LEGATEES. 

1.  I  by  her  will  gives  to  her  niece  B,  for 
her  life,  the  interest  of  a  debt  of  ;f500.  She 
then  says :  After  the  death  of  B,  I  gave  the 
said  sum  of  money  to  L,  in  trust  for  C, 
daughter  of  E ;  and  I  request  that  it  be  in- 
vested in  bank  stock,  and  applied  by  L  for 
the  benefit  of  C,  as  he  shall  think  proper. 
Item:  In  case  the  said  C  shall  die  under  the 
age  of  twenty  one  years  or  marries,  I  direct 
that  the  stock  before  given  to  L  for  her  bene- 
fit, be  vested  in  E  her  mother  and  M  my  great 
nieces,  to  be  advanced  to  them  in  equal  por- 
tions, as  said  L  may  think  proper,  free  from 
the  control  of  their  husbands.  At  the  death 
of  B,  C  was  married,  and  E  and  M  were  dead, 
leaving  children.  Held  :  The  bequest  to  C 
is  not  on  a  condition  in  restraint  of  marriage, 
but  is  a  conditional  limitation ;  and  the 
bequest  over  to  E  and  M  on  the  marriage  of 
C  is  valid. 

Selden  &  wife  v.  Keen  &  als,,  576 

2.  A  testator  having  in  terms  provided  for 
an  equal  division  of  his  personal  estate  among 
his  three  children,  held,  upon  a  consideration 
of  the  whole  will,  that  he  did  not  intend  that 
certain  land  he  gives  to  one  of  his  children 
should  be  charged  to  him  in  the  division  of 
the  personal  estate. 

Erwin  &  wife  v.  Nichols  &  aU,         281 

3.  Testator  directs  that  three  of  his  nieces, 
whom  he  names,  shall  have  a  comfortable  and 
genteel  support  out  of  his  estate  until  they 
marry.  By  a  codicil  of  same  date  he  says : 
I  think  the  sum  of  $300  each,  provided  my 
estate  will  afford  it,  ought  to  secure  the  end 
designed.  Hbi^d  :  The  testator  has  desig- 
nated what  he  deems  a  proper  provision,  and 
it  will  be  fixed  at  that. 

Routh  &  al,  V.  Nash's  adm'r  &  als,,    842 

LIMITATION  OP  ESTATES. 

1.  Testator,  by  his  will  made  in  January 
1807,  lends  to  his  daughter  Sallie,  who  is  one 
of  eleven,  one  female  slave  named  Phoebe,  to 
be  possessed  by  her  during  her  natural  life 
or  widowerhood  of  her  present  or  future  hus- 
band, and  at  her  death  and  the  death  or  after 
marriage  of  her  husband,  then  to  be  equally 
divided  among  her  children  ;  and  if  she  has 
none,  then  to  be  equally  divided  among  all 


testator's  children.  Testator  died  in  1810, 
Sallie  being  then  about  fourteen  years  old. 
She  lived  until  1857  unmarried  and  without 
children,  the  descendants  of  Phoebe  then 
numbering  twenty-five.    Held  : 

1.  The  executory  devise  over  to  testator's 
children  is  too  remote,  and  void. 

Stone's  ex' or  v.  Nicholson  &  als.,  1 

2.  If  the  executory  devise  is  not  void, 
then  it  includes  all  the  testator's  children 
alive  at  his  death,  and  Sallie  as  one  of 
them.  Idem,        1 

3.  An  executory  devise  over  to  testator's 
children  will  always  be  held  to  refer  to 
children  living  at  his  death,  unless  there  is 
a  clear  indication  in  the  will  that  some  other 
period  is  intended.  Idem,  1 
2.  A  bequest  in  trust  for  C,  and  in  case  C 

shall  die  under  the  age  of  twenty-one  years, 
or  marries,  then  in  trust  for  E  and  M.  The 
bequest  to  C  is  not  a  condition  in  restraint  of 
marriage;  but  is  a  conditional  limitation; 
and  the  bequest  over  to  E  and  M  on  the  mar- 
riage of  C  is  valid. 

Selden  &  wife  v.  Keen  &  als,,  576 

LIMITATIONS— ST  .\TUTES  OF. 

1.  In  an  action  of  assumpsit  on  the  plea  of 
the  statute  of  limitations,  the  time  from  the 
2d  of  March  1866  to  the  1st  of  January  1869, 
is  to  be  left  out  of  the  computation. 

Danville  Bank  v.  IVaddill,  448 

2.  The  §  7,  of  the  act  of  March  2d,  1866, 
known  as  the  stay  law,  suspended  the  statute 
of  limitations  as  to  suits  to  set  aside  fraudu- 
lent conveyances. 

fohnston  &  als.  v.  Gill  &  als.,  587 

3.  A  deed  is  made  in  January  1859,  and  a 
bill  is  filed  in  January  1871  by  creditors  of 
the  grantor  to  set  aside  the  deed,  on  the 
ground  that  it  was  fraudulent  as  to  them. 
The  several  acts  of  the  de  facto  government  of 
Virginia,  passed  during  the  war,  suspending 
the  statutes  of  limitation,  were  valid  to  pre- 
vent the  running  of  these  statutes ;  and  there- 
fore the  suit  by  the  creditors  was  not  barred 
by  the  statute  on  the  3d  of  March  1866,  when 
the  7th  section  of  the  stay  law  of  March  2d, 

1866,  was  passed.  Idem,         587 

1057      '4.  See  Marshaling  Assets,  No,  6,  Siud 
Pugh  &  al,  V.  Russell  &  als,,  789 

5.  The  §  7  of  the  act  of  March  2d,  1866, 
known  as  the  stay  law,  and  the  acts  amend- 
atory thereof,  do  not  apply  to  appeals,  writs 
of  error  or  supersedeas,  and  therefore  an 
appeal  from  a  final  decree  made  on  the  1st  of 
November  1867  cannot  be  allowed  on  the  12th 
of  June  1871. 

Rogers  v.  Strother  &  als.,  417 

MARSHALING  ASSETS. 

1.  Previous  to  the  act  in  the  Code  of  1849,  a 
judgment  against  a  deceased  person  had  pri- 
ority over  debts  by  simple  contract,  and  was 
to  be  paid  out  of  the  personal  assets,  if  these 
were  sufficient  for  the  purpose ;  and  having 
been  paid  out  of  the  personal  assets  this  did 
not  give  simple  contract  creditors  a  right  to 
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have  the  assets  marshaled,  and  to  have  their 
debts  paid  pro  tanto  out  of  the  real  estate. 
Pugh  &  al,  V.  Russell  &  als.,  789 

2.  The  payment  of  taxes  due  to  the  state 
out  of  the  personal  assets  does  not  give  a 
simple  contract  creditor  a  right  to  have  the 
assets  marshaled.  Idetn^        789 

3.  Thoug-h  simple  contract  creditors  might 
before  the  act  of  1850  be  substituted  to  the 
rights  of  a  creditor  by  bond  binding  the  heirs, 
the  doctrine  of  marshaling  assets  does  not 
apply  to  a  judgment.  Idem^        789 

4.  Before  the  act  in  the  Code  of  1849,  if  a 
judgment  against  an  executor  or  adminis- 
trator upon  the  bond  of  the  deceased  binding 
the  heirs,  was  paid  out  of  the  personal  estate, 
simple  contract  creditors  may  be  substituted 
to  the  right  of  such  creditor  against  the  heirs. 

Idemy        789 

5.  A  commissioner  settling  an  administra- 
tion account  before  a  court  of  probate,  states 
in  his  report  that  two  of  the  credits  allowed 
the  executor  were  for  payments  of  judgments, 
which  were  liens  on  the  real  estate.  This  is 
not  evidence  against  the  devisees  to  prove 
that  the  judgments  were  recovered  against 
the  executor  upon  a  bond  of  the  testator  bind- 
ing the  heirs,  and  to  entitle  a  simple  contract 
creditor  to  marshal  the  assets. 

Idem^        789 

6-  A  judgment  is  recovered  against  an  ex- 
ecutor by  a  simple  contract  creditor  of  his 
testator;  and  the  creditor  then  files  a  bill 
against  the  devisees  to  marshal  the  assets, 
and  subject  the  land  of  the  testator  in  the 
hands  of  the  devisees.  It  must  t>e  presumed 
that  his  action  was  not  barred  by  the  statute 
of  limitations  when  the  judgment  was  recov- 
ered ;  and  he  is  not,  therefore,  barred  by  the 
statute  in  his  proceeding  against  the  devisees 
to  marshal  the  assets.  Idem^        789 

MISDEMEANORS. 

1.  The  county  court  authorizes  W  to  erect 
a  tollgate  on  a  turnpike  road  in  the  county, 
and  take  toll  thereon  at  a  rate  fixed,  he  being 
bound  to  keep  the  road  in  order.  S  &  M  came 
with  their  teams  to  the  gate,  which  they  found 
shut  and  fastened.  They  demanded  that  the 
gate  should  be  opened,  and  the  gatekeeper 
demanded  the  usual  tolls  before  opening  the 
gate.  Thereupon  S  &  M  broke  down  and 
destroyed  the  gate,  and  passed  through  with- 
out paying  tolls.     HELD : 

1.  W  having  erected  the  gate  under  the 
authority  of  the  county  court,  whether  or 
not  the  court  had  authority  to  make  the 
order,  S  &  M  were  guilty  of  a  misdemeanor 
under  the  statute.  Code  of  1873,  ch.  188, 
§28. 

Smart  &  McfCinsey^s  case,  950 

2.  If  the  tollgate  was  such  an  obstruction 
on  the  highway  as  could  be  regarded  as  a 
nuisance,  S  &  M  could  only  be  justified  in 
removing  it  peaceably,  not  in  destroying  it ; 
and  having  destroyed  it  they  were  guilty  of 
a  misdemeanor.  Idem^        950 

MISTAKE. 

1.  A  bond  is  given  upon  an  injunction  to  a 
judgment  for  money,  and  in  the  penalty  it  is 


said,  *'in  the  just  and  full  sum  of  seven  hun- 
dred and  seventy -six,  lawful  money  of  Vir- 
ginia.*' The  word  * 'dollars"  is  obviously 
left  out  by  mistake,  and  the  bond  will  be 
treated  as  if  the  word  was  in  it. 

Hamtan  v.  Howe^  676 

2.  Words  omitted  in  an  instrument,  and 
also  in  a  statute  or  record,  which  can  be 
clearly  ascertained  by  the  context,  will  be 
supplied  by  the  court,  and  the  instrument, 
record  or  statute,  will  be  read  and  treated  as 
if  the  words  were  in  it.  I  dent  ^    ,    676 

3.  For  mistake  of  date  by  a  clerk  of  a  court. 
See  Injunctions^  No.  3,  and 

Idetn^       676 

1068       ♦NAVIGABLE  WATERS. 

1.  A  patent  for  land,  constituting  a 
part  of  the  bed  of  a  navigable  river,  conveys 
no  title. 

Norfolk  City  v.  Cooke,  430 

2.  The  navigable  waters,  and  the  soil  under 
them  within  the  territorial  limits  of  the  state, 
are  the  property  of  the  state,  to  be  controlled 
by  the  state  at  its  own  discretion,  for  the 
t>enefit  of  the  people  of  the  state  ;  only  so  as 
not  to  interfere  with  the  authority  of  the 
government  of  the  United  States  in  regulat- 
ing commerce  and  navigation. 

McCready^s  case,  985 

NEGLIGENCE. 

1.  Negligence  as  between  coterminous 
owners  of  buildings.  See  Easements,  No.  8, 
9,  10, 11,  and 

Stevenson  v.  Wallace,  77 

2.  The  terms  negligence  and  ordinary  care 
are  correlative  terms.  Ordinary  care  depends 
on  the  circumstances  of  the  particular  case, 
and  is  such  care  as  a  person  of  ordinary  pru- 
dence under  the  circumstances  would  have 
exercised. 

Norfolk  &  Pet,  R.  R,  Co,  v.  Ormsby,  ASS 

3.  A  railroad  company  running  cars  through 
a  populous  street  of  a  city,  on  which  many 
children  live,  must  omit  nothing  which  can  be 
done  by  the  company  and  its  agents  to  pre- 
vent injury  to  children  on  the  street. 

Idem,        455 

4.  A  child,  of  two  years  and  ten  months  old, 
cannot  t>e  capable  of  contributory  negligence, 
so  as  to  relieve  a  railroad  company  from  lia- 
bility for  its  own  negligence. 

Idem,        455 

5.  Negligence  of  a  parent  or  guardian  of  an 
infant  child  injured  by  a  railroad  car  cannot 
constitute  contributory  negligence  on  the 
part  of  the  child,  so  as  to  exonerate  the  com- 
pany. Lynch  v.  Nurden,  41  Eng.  C,  L.  R. 
422,  approved  ;  Hatfield  v.  Roper,  21  Wend. 
R.  615,  disapproved.  Idem,        455 

NEW  TRIALS. 

1.  A  verdict  should  not  be  set  aside  on  the 
ground  of  after  discovered  evidence,  where  it 
is  only  cumulative  or  corroborative,  and  which 
ought  not  to  be  productive  on  another  trial 
of  a  different  result. 

Cody  V.  Conly  &  als,,  313 
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2.  When  an  appellate  court  will  reverse  a 
judgment  and  order  a  new  trial.  See  Appel- 
late Courts  No.  1,  2,  and 

Stevenson  v.  Wallace^  77 

Bank  of  Danville  y,  Waddill,  448 

3.  The  rules  in  relation  to  new  trials, 
stated  in  Grayson^s  case,  6  Gratt.  712,  and 
Blosser  v.  Hafshbargery  21  Gratt.  214,  ap- 
proved and  reaffirmed. 

Pryor's  case,  1009 

4.  A  new  trial  will  be  granted. 

1.  Where  the  verdict  is  against  law. 
This  occurs  where  the  issue*  involves  both 
law  and  fact,  and  the  verdict  is  against  the 
law  of  the  case  upon  the  facts  proved. 

2.  Where  the  verdict  is  contrary  to  the 
evidence.  This  occurs  where  the  issue 
involves  matter  of  fact  only,  and  the  facts 
proved  required  a  different  verdict  from 
that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evidence 
to  support  it.  This  occurs  where  there  has 
been  no  proof  whatever  of  a  material  fact, 
or  not  sufficient  evidence  of  the  fact  or 
facts  in  issue.  Idem,        1009 

5.  Where  some  evidence  has  been  given 
which  tends  to  prove  the  fact  in  issue,  or  the 
evidence  consists  of  circumstances  or  pre- 
sumptions, a  new  trial  will  not  be  granted 
merely  because  the  court,  if  upon  the  jury, 
would  have  given  a  different  verdict.  To 
warrant  a  new  trial  in  such  cases,  the  evi- 
dence should  be  plainly  insufficient  to  warrant 
the  finding  of  the  jury.  Idem,        1009 

6.  A  case  in  which  the  evidence  being 
wholly  circumstantial,  it  was  held  in  the 
appellate  court  to  be  plainly  insufficient  to 
warrant  the  finding  of  the  prisoner  guilty  of 
the  offence  charged  in  the  indictment. 

Idem,        1009 
NORFOLK  CITY. 

1.  The  city  of  Norfolk  is  the  owner  of  the 
ground  which  she  has  not  disposed  of, 
covered  by  water,  lying  between  Parker 
street  and  the  port  warden's  line,  both  as 
riparian  proprietor  and  as  having  had  long 
possession  thereof ;  and  the  city  may  main- 
tain an  action  of  unlawful  entry  and  detainer 
against  any  intruder  upon  said  water  lots. 

Norfolk  City  v.  Cooke,  430 

1069  ♦NOTICES. 

1.  A  notice  by  the  supervisors  of  a 
county  to  D  late  sheriff,  and  his  sureties, 
that  they  will  move  the  county  court  at  its 
November  term,  to  render  a  judgment  against 
them  for  the  sum  of  $4,840.03,  the  same  being 
the  amount  of  said  D's  deficiency  and  default 
for  county  levies  for  the  year  1869,  that  went 
into  D's  hands  as  sheriff  as  aforesaid,  and 
which  he  had  failed  to  account  for  &c.,  is 
sufficiently  specific  and  definite  to  warrant  a 
judgment  thereon. 

Board  of  Supervisors  of  Washington 
Co,  V.  Dunn  &  als.,  608 

2.  The  rule  governing  notices  is,  that  they 
are  presumed  to  be  the  acts  of  parties,  and 
not  of  lawyers.    They  arc  viewed  with  great 


indulgence  by  the  courts,  and  if  the  terms  of 
the  notice  be  general,  the  court  will  construe 
it  favorably,  and  will  apply  it  according  to 
the  truth  of  the  case,  as  far  as  the  notice  will 
admit  of  such  application.  Idem,        608 

3.  Where  a  notice  is  directed  by  the  notary 
to  endorsers  at  B,  it  may  be  inferred  that  the 
endorsers  lived  at  B. 


Linkousfor  &c,,  v.  Hale  df  als., 
OFFICERS. 
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1.  Qu^RB :  Whether  a  person  holding  an 
office  of  profit,  &c.,  under  the  United  States 
government,  is  eligible  to  an  office  of  profit, 
&c.,  under  the  state  government. 

Bunting  v.  Willis,  judge,  144 

2.  The  office  of  sheriff  commences  on  the 
1st  of  July.  If  a  person  holding  an  office  of 
profit  under  the  government  of  the  United 
States,  is  elected  to  the  office  of  sheriff,  which 
is  an  office  of  profit  under  the  state  govern- 
ment, and  holds  his  office  under  the  former 
government  until  any  time  during  the  1st  of 
July,  he  thereby  vacates  his  election  as 
sheriff,  and  is  not  entitled  to  qualify  as  such. 

Idem,        144 

3.  In  May  1875  B,  a  deputy  collector  of 
customs  at  Fortress  Monroe,  was  elected 
sheriff  of  E  county.  On  the  19th  of  June  he 
sent  in  his  resignation  of  his  office  of  deputy 
collector  to  his  principal  at  Norfolk,  to  take 
effect  on  the  30th  June.  It  does  not  appear 
that  his  resignation  was  accepted,  or  that 
official  action  was  taken  upon  it  until  the  2nd 
of  July,  when  he  was  relieved  by  another 
officer  of  customs  from  Norfolk.  On  the  28th 
of  June  the  papers  of  the  American  brig  K 
were  placed  in  B's  hands  for  clearance  ;  and 
nearly  all  the  papers  were  completed  on  the 
29th,  and  on  the  morning  of  the  1st  of  July 
he  completed  the  said  clearing  before  he 
attempted  to  do  any  act  as  sheriff.    Hei^d  : 

1.  B  had  the  absolute  right  to  resign  his 
office  of  deputy  collector.  After  such  res- 
ignation becomes  complete  it  cannot  be 
withdrawn  even  with  the  consent  of  the 
government ;  though  he  may  receive  a 
new  appointment,  which  may,  perhaps,  be 
given  to  him  in  the  form  of  withdrawal  by 
consent  of  his  resignation  of  the  office. 

Idem,        144 

2.  But  a  prospective  resignation  may  be 
withdrawn  at  any  time  before  it  is  accepted; 
and  after  it  is  accepted,  it  may  be  with- 
drawn by  the  consent  of  the  authority 
accepting,  where  no  new  rights  have  in- 
tervened. Idem,        144 

3.  The  act  of  B,  in  clearing  the  brig  K 
on  the  1st  of  July,  could  only  have  been 
done  by  withdrawing  his  resignation,  so 
long  as  it  was  necessary  for  that  purpose ; 
and  he  in  fact  was  not  relieved  until  July 
2d.  He  was  therefore  disqualified  from 
holding  the  office  of  sheriff  under  his  elec- 
tion in  the  month  of  May.        Idem,        144 

4.  On  the  25th  of  June  B  qualified  as 
sheriff  of  E,  by  taking  the  oath  of  office,  and 
entering  into  bond  with  sureties  before  the 
county  court.  At  the  same  term  of  the  court, 
T  claiming  to  be  sheriff  of  E,  moved  the 
court  to  set  aside  the  order  qualifying  B  as 
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have  the  assets  marshaled,  and  to  have  their 
debts  paid  pro  tanto  out  of  the  real  estate. 
Pugh  &  ah  V.  Russell  &  als,,  789 

2.  The  payment  of  taxes  due  to  the  state 
out  of  the  personal  assets  does  not  give  a 
simple  contract  creditor  a  rig^ht  to  have  the 
assets  marshaled.  Idem,        789 

3.  Though  simple  contract  creditors  might 
before  the  act  of  1850  be  substituted  to  the 
rights  of  a  creditor  by  bond  binding  the  heirs, 
the  doctrine  of  marshaling  assets  does  not 
apply  to  a  judgment.  Idem,        789 

4.  Before  the  act  in  the  Code  of  1849,  if  a 
judgment  against  an  executor  or  adminis- 
trator upon  the  bond  of  the  deceased  binding 
the  heirs,  was  paid  out  of  the  personal  estate, 
simple  contract  creditors  may  be  substituted 
to  the  right  of  such  creditor  against  the  heirs. 

Idem,        789 

5.  A  commissioner  settling  an  administra- 
tion account  before  a  court  of  probate,  states 
in  his  report  that  two  of  the  credits  allowed 
the  executor  were  for  payments  of  judgments, 
which  were  liens  on  the  real  eatate.  This  is 
not  evidence  against  the  devisees  to  prove 
that  the  judgments  were  recovered  against 
the  executor  upon  a  bond  of  the  testator  bind- 
ing the  heirs,  and  to  entitle  a  simple  contract 
creditor  to  marshal  the  assets. 

Idem,        789 

6-  A  judgment  is  recovered  against  an  ex- 
ecutor by  a  simple  contract  creditor  of  his 
testator;  and  the  creditor  then  files  a  bill 
against  the  devisees  to  marshal  the  assets, 
and  subject  the  land  of  the  testator  in  the 
hands  of  the  devisees.  It  must  t>e  presumed 
that  his  action  was  not  barred  by  the  statute 
of  limitations  when  the  judgment  was  recov- 
ered ;  and  he  is  not,  therefore,  barred  by  the 
statute  in  his  proceeding  against  the  devisees 
to  marshal  the  assets.  Idem,        789 

MISDEMEANORS. 

1.  The  county  court  authorizes  W  to  erect 
a  tollgate  on  a  turnpike  road  in  the  county, 
and  take  toll  thereon  at  a  rate  fixed,  he  being 
bound  to  keep  the  road  in  order.  S  &  M  came 
with  their  teams  to  the  gate,  which  they  found 
shut  and  fastened.  They  demanded  that  the 
gate  should  be  opened,  and  the  gatekeeper 
demanded  the  usual  tolls  before  opening  the 
gate.  Thereupon  S  &  M  broke  down  and 
destroyed  the  gate,  and  passed  through  with- 
out paying  tolls.     Hbld  : 

1.  W  having  erected  the  gate  under  the 
authority  of  the  county  court,  whether  or 
not  the  court  had  authority  to  make  the 
order,  S  &  M  were  guilty  of  a  misdemeanor 
under  the  statute.  Code  of  1873,  ch.  188, 
§28. 

Smart  &  McKinsey^s  case,  950 

2.  If  the  tollgate  was  such  an  obstruction 
'on  the  highway  as  could  be  regarded  as  a 

nuisance,  S  &  M  could  only  be  justified  in 
removing  it  peaceably,  not  in  destroying  it ; 
and  having  destroyed  it  they  were  guilty  of 
a  misdemeanor.  Idem,        950 

MISTAKE. 

1.  A  bond  is  given  upon  an  injunction  to  a 
judgment  for  money,  and  in  the  penalty  it  is 


said,  '*in  the  just  and  full  sum  of  seven  hnn- 
dred  and  seventy-six,  lawful  money  of  Vir- 
ginia." The  word  "dollars"  is  obviously 
left  out  by  mistake,  and  the  bond  will  be 
treated  as  if  the  word  was  in  it. 

Harman  v.  Howe,  676 

2.  Words  omitted  in  an  instrument,  sod 
also  in  a  statute  or  record,  which  can  be 
clearly  ascertained  by  the  context,  will  be 
supplied  by  the  court,  and  the  instrument, 
record  or  statute,  will  be  read  and  treated  as 
if  the  words  were  in  it.  Idem,       676 

3.  For  mistake  of  date  by  a  clerk  of  a  court 
See  Injunctions,  No.  3,  and 

Idem^       676 

1068       •NAVIGABLE  WATERS- 

1.  A  patent  for  land,  constitntiDg  a 
part  of  the  bed  of  a  navigable  river,  conveys 

no  title. 

Norfolk  City  v.  Cooke,  i» 

2.  The  navigable  waters,  and  the  soil  nader 
them  within  the  territorial  limits  of  the  state, 
are  the  property  of  the  state,  to  l>e  controUed 
by  the  state  at  its  own  discretion,  for  the 
benefit  of  the  people  of  the  state  ;  only  so  as 
not  to  interfere  with  the  authority  of  the 
government  of  the  United  States  in  regulat- 
ing commerce  and  navigation. 

McCready^s  case,  985 

NEGLIGENCE. 

1.  Negligence  as  between  ooterminoos 
owners  of  buildings.  See  Easetnents,  No.  8y 
9,  10,  11,  and 

Stevenson  v.  Wallace,  77 

2.  The  terms  negligence  and  ordinary  care 
are  correlative  terms.  Ordinary  care  depends 
on  the  circumstances  of  the  particular  case, 
and  is  such  care  as  a  person  of  ordinary  pru- 
dence under  the  circumstances  would  hare 
exercised. 

Norfolk  &  Pet.  R.  R,  Co.  v.  Ormsdy,  455 

3.  A  railroad  company  running  cars  througli 
a  populous  street  of  a  city,  on  which  many 
children  live,  must  omit  nothing  which  can  be 
done  by  the  company  and  its  agents  to  pre- 
vent injury  to  children  on  the  street. 

Idem,       455 

4.  A  child,  of  two  years  and  ten  months  old, 
cannot  be  capable  of  contributory  neg-ligence, 
so  as  to  relieve  a  railroad  company  from  lia- 
bility for  its  own  negligence. 

Idem,       455 

5.  Negligence  of  a  parent  or  guardian  of  an 
infant  child  injured  by  a  railroad  car  cannot 
constitute  contributory  negligence  on  the 
part  of  the  child,  so  as  to  exonerate  the  com- 
pany. Lynch  v.  Nurden,  41  Eng.  <X  L.  R- 
422,  approved ;  Hatfield  v.  Roper,  21  Wend. 
R.  615,  disapproved.  Idem,       455 

NEW  TRIALS. 

1.  A  verdict  should  not  be  set  aside  on  the 
ground  of  after  discovered  evidence,  where  it 
is  only  cumulative  or  corroborative,  and  which 
ought  not  to  be  productive  on  another  trial 
of  a  different  result. 

Cody  V.  Conly  &  als,,  313 
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2.  When  an  appellate  court  will  reverse  a 
judgment  and  order  a  new  trial.  See  Appel- 
late Courts  No.  1,  2,  and 

Stevenson  v.  Wallace^  11 

Bank  of  Danville  \.  IVaddill,  448 

3.  The  rules  in  relation  to  new  trials, 
stated  in  Grayson*s  case,  6  Gratt.  712,  and 
jBlosser  ▼.  Haf  shdarg'er,  21  Gratt.  214,  ap- 
proved and  reaffirmed. 

Pryor's  case,  1009 

4.  A  new  trial  will  be  granted. 

1.  Where  the  verdict  is  against  law. 
This  occurs  where  the  issue'  involves  both 
law  and  fact,  and  the  verdict  is  against  the 
law  of  the  case  upon  the  facts  proved. 

2.  Where  the  verdict  is  contrary  to  the 
evidence.  This  occurs  where  the  issue 
involves  matter  of  fact  only,  and  the  facts 
proved  required  a  different  verdict  from 
that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evidence 
to  support  it.  This  occurs  where  there  has 
been  no  proof  whatever  of  a  material  fact, 
or  not  sufficient  evidence  of  the  fact  or 
facts  in  issue.  Idem,        1009 

5.  Where  some  evidence  has  been  given 
"which  tends  to  prove  the  fact  in  issue,  or  the 
evidence  consists  of  circumstances  or  pre- 
sumptions, a  new  trial  will  not  be  granted 
merely  because  the  court,  if  upon  the  jury, 
would  have  given  a  different  verdict.  To 
warrant  a  new  trial  in  such  cases,  the  evi- 
dence should  be  plainly  insufficient  to  warrant 
the  finding  of  the  jury.  Idem,        1009 

6.  A  case  in  which  the  evidence  being 
wholly  circumstantial,  it  was  held  in  the 
appellate  court  to  be  plainly  insufficient  to 
warrant  the  finding  of  the  prisoner  guilty  of 
the  offence  charged  in  the  indictment. 

Idem,        1009 
NORFOLK  CITY. 

1.  The  city  of  Norfolk  is  the  owner  of  the 
ground  which  she  has  not  disposed  of, 
covered  by  water,  lying  between  Parker 
street  and  the  port  warden's  line,  both  as 
riparian  proprietor  and  as  having  had  long 
possession  thereof ;  and  the  city  may  main- 
tain an  action  of  unlawful  entry  and  detainer 
against  any  intruder  upon  said  water  lots. 

Norfolk  City  v.  Cooke,  430 

1059  *NOTlCES. 

1.  A  notice  by  the  supervisors  of  a 
county  to  D  late  sheriff,  and  his  sureties, 
that  they  will  move  the  county  court  at  its 
November  term,  to  render  a  judgment  against 
them  for  the  sum  of  $4,840.03,  the  same  being 
the  amount  of  said  D's  deficiency  and  default 
for  county  levies  for  the  year  1869,  that  went 
into  D's  hands  as  sheriff  as  aforesaid,  and 
which  he  had  failed  to  account  for  &c.,  is 
sufficiently  specific  and  definite  to  warrant  a 
judgment  thereon. 

Board  of  Supervisors  of  Washington 
Co.  V.  Dunn  &  als.,  608 

2.  The  rule  governing  notices  is,  that  they 
are  presumed  to  be  the  acts  of  parties,  and 
not  of  lawyers.    They  are  viewed  with  great 


indulgence  by  the  courts,  and  if  the  terms  of 
the  notice  be  general,  the  court  will  construe 
it  favorably,  and  will  apply  it  according  to 
the  truth  of  the  case,  as  far  as  the  notice  will 
admit  of  such  application.  Idem,        608 

3,  Where  a  notice  is  directed  by  the  notary 
to  endorsers  at  B,  it  may  be  inferred  that  the 
endorsers  lived  at  B. 

Linkousfor  &c.,  v.  Hale  &  als»,         668 
OFFICERS. 

1.  QUiERE:  Whether  a  person  holding  an 
office  of  profit,  &c.,  under  the  United  States 
government,  is  eligible  to  an  office  of  profit, 
&c.,  under  the  state  government. 

Bunting  Y.  Willis,  judge,  144 

2.  The  office  of  sheriff  commences  on  the 
1st  of  July.  If  a  person  holding  an  office  of 
profit  under  the  government  of  the  United 
States,  is  elected  to  the  office  of  sheriff,  which 
is  an  office  of  profit  under  the  state  govern- 
ment, and  holds  his  office  under  the  former 
government  until  any  time  during  the  Ist  of 
July,  he  thereby  vacates  his  election  as 
sheriff,  and  is  not  entitled  to  qualify  as  such. 

Idem,        144 

3.  In  May  1875  B,  a  deputy  collector  of 
customs  at  Fortress  Monrpe,  was  elected 
sheriff  of  E  county.  On  the  19th  of  June  he 
sent  in  his  resignation  of  his  office  of  deputy 
collector  to  his  principal  at  Norfolk,  to  take 
effect  on  the  30th  June.  It  does  not  appear 
that  his  resignation  was  accepted,  or  that 
official  action  was  taken  upon  it  until  the  2nd 
of  July,  when  he  was  relieved  by  another 
officer  of  customs  from  Norfolk.  On  the  28th 
of  June  the  papers  of  the  American  brig  K 
were  placed  in  B's  hands  for  clearance  ;  and 
nearly  all  the  papers  were  completed  on  the 
29th,  and  on  the  morning  of  the  1st  of  July 
he  completed  the  said  clearing  before  he 
attempted  to  do  any  act  as  sheriff.    Hbi^d  : 

1.  B  had  the  absolute  right  to  resign  his 
office  of  deputy  collector.  After  such  res- 
ignation becomes  complete  it  cannot  be 
withdrawn  even  with  the  consent  of  the 
government ;  though  he  may  receive  a 
new  appointment,  which  may,  perhaps,  be 
given  to  him  in  the  form  of  withdrawal  by 
consent  of  his  resignation  of  the  office. 

Idem,        144 

2.  But  a  prospective  resignation  may  be 
withdrawn  at  any  time  before  it  is  accepted; 
and  after  it  is  accepted,  it  may  be  with- 
drawn by  the  consent  of  the  authority 
accepting,  where  no  new  rights  have  in- 
tervened. Idem,        144 

3.  The  act  of  B,  in  clearing  the  brig  K 
on  the  1st  of  July,  could  only  have  t^en 
done  by  withdrawing  his  resignation,  so 
long  as  it  was  necessary  for  that  purpose ; 
and  he  in  fact  was  not  relieved  until  July 
2d.  He  was  therefore  disqualified  from 
holding  the  office  of  sheriff  under  his  elec- 
tion in  the  month  of  May.        Idem,        144 

4.  On  the  25th  of  June  B  qualified  as 
sheriff  of  E,  by  taking  the  oath  of  office,  and 
entering  into  bond  with  sureties  before  the 
county  court.  At  the  same  term  of  the  court, 
T  claiming  to  be  sheriff  of  E,  moved  the 
court  to  set  aside  the  order  qualifying  B  as 
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sheriff ;  and  B  appearing,  after  hearing,  the 
court  set  aside  the  order  and  the  bond  of  B, 
and  admitted  T,  who  was  sheriff  the  previous 
year,  to  qualify  as  sheriff.  B  thereupon  ap- 
plied to  the  judge  of  the  circuit  court  for  a 
mandamus  to  the  judge  of  the  county  court 
to  restore  him  to  the  office.     Hei^d  : 

1.  It  was  competent  for  the  county  court 
of  E,  at  the  same  term,  to  set  aside  the 
order  admitting  B  to  qualify  as  sheriff  and 
his  bond.  Idem,        144 

2.  It  was  competent  for  the  county  court 
to  refuse  to  admit  B  to  qualify  as  sheriff 
when  he  held  a  lucrative  ofl&ce  under  the 
crovernment  of  the  United  States. 

Idem,        144 

1060  ♦a.  If  B  is  not,  and  was  not  when  he 
obtained  the  rule  for  a  writ  of  man- 
damus, entitled  to  the  office  of  sheriff,  he 
cannot  be  admitted  or  restored  to  it  on  such 
writ,  even  though  the  county  court  had  no 
authority  to  annul  the  order  admitting  him 
to  qualify  as  sheriff,  or  to  have  refused 
originally  to  admit  him.  Idem,        144 

OYSTERS. 

1.  The  act  of  March  14th,  1872,  in  relation 
to  oysters,  was  repealed  by  the  act  of  April 
1873,  on  the  same  subject.  And  by  this  last 
act  non-residents  of  the  state  were  not  pro- 
hibited from  planting  oysters  in  the  waters 
of  Virginia. 

McCready^s  case,  982 

2.  The  act  of  April  18th,  1874,  Sess.  Acts 
of  1874,  ch.  214,  §  22,  p.  243,  which  forbids  the 
planting  of  oysters  in  the  waters  of  the  state, 
by  any  person  not  a  resident  of  the  state,  is  a 
constitutional  act,  not  in  conflict  with  either 
article  1,  §  8,  or  article  4,  §  2,  of  the  constitu- 
tion of  the  United  States. 

McCready^s  case,  985 

PAROL  EVIDENCE. 

1.  When  parol  evidence  inadmissible.  See 
Evidence,  No.  5, 9,  and 

Miller  v.  Fletcher  &  als,,  403 

Colhoun  &  Cowan  v.  Wilson,  639 

PARTIES. 

1.  In  a  suit  by  a  holder  of  a  negotiable 
note  to  subject  the  estate  of  a  deceased  en- 
dorser to  satisfy  it,  under  the  circumstances 
of  the  case,  the  representatives  of  the  deceased 
maker  and  of  a  deceased  endorser  should  be 
parties,  though  both  of  them  died  insolvent. 

Duerson's  adm'r  v.  Alsop  &  als.,         229 

2.  See  Railroad  Company,  No.  8,  and 
The  Winch.  &  Stras.  R.  R,  Co.  &  al, 

V.  Colfert  &  aL,  777 

PARTNERS. 

1.  R,  J  &  G  form  a  partnership  for  the 
manufacture  of  tobacco,  and  by  their  arti- 
cles G  is  to  contribute  money  which  is  to  be 
placed  to  his  credit  and  to  bear  interest  at  six 
per  cent,  per  annum.  And  to  protect  G 
against  any  losses  which  may  arise  from  the 
business,  **they  hereby  pledge  and  assign  to 
him  all  the  present  and  future  interest  in  the 


stock,  machinery,  fixtures  and  claims  of  the 
concern."  G  put  in  $4,200.  Abont  the  com- 
mencement of  the  partnership  they  boogbt 
machinery,  &c.  giving  notes  of  the  finn. 
secured  by  deed  of  trust  upon  the  machinerr, 
&c.  The  firm  failed,  and  the  trustee  sold  the 
machinery,  &c.,  and  after  satisfying  the  tnst 
there  was  a  balance  left.  On  a  contest  be- 
tween the  creditors  of  the  firm  and  G — Hxld  : 

1.  The  property  never  having  passed  to 
the  separate  possession  of  G,  but  remain- 
ing in  the  possession  of  the  partnership, 
the  unrecorded  executory  agreement  afore- 
said is  fraudulent  as  to  the  creditors  of  the 
firm  without  notice. 

GrasswitVs  assignee  v.  Connally  <S* 
als.,  19 

2.  About  the  time  the  firm  failed,  to  se- 
cure G  for  his  advances,  they  made  a  note. 
payable  to  their  own  order,  for  $4,500, 
secured  by  deed  of  trust  on  the  machinery, 
&c. ;  but  the  note  was  not  endorsed  or 
delivered  to  G.  The  note  not  having  been 
endorsed  or  delivered  to  him  by  the  other 
partners,  though  he  took  possession  of  it 
after  the  dissolution,  G  is  not  entitled  to  it. 
It  creates  no  liability  without  negotiation, 
and  neither  G  nor  either  of  his  partnen 
could  afterwards  negotiate  it ;  and  conse- 
quently the  deed  made  to  secure  it  is  a 
nullity.  Idem^        19 

PATENTS. 

1.  A  patent  for  land  constituting  a  part  of 
the  bed  of  a  navigable  river,  conveys  no  titk 
'    •"  I^orfolk  City^n  Cooke ^        "^ 


to  it. 


430 


PAYMENTS —Priority  of. 


1.  Creditors  at  large  who  file  a  bill  to  set 
aside  a  conveyance  of  land  as  fraudulent,  and 
succeed,  have  a  lien  on  the  land  for  their 
debts  from  the  filing  of  their  bill. 

Wallace* s  adm'r  &  als.   v.    TreakU 

&  als.,  479 

2.  The  deed  of  H  for  land  is  set  aside  as 
fraudulent  at  the  suit  of  some  of  his  creditors, 
and  there  is  a  decree  after  the  death  of  H,  for 
the  sale  of  the  land, .  and  for  account  of  the 
debts  of  H  and  their  priorities.  The  report 
shows  that  there  was  one  judgment  against 

H  before  the  deed  was  made.  Soaie 
1061    of  the  plaintiffs  *in  the  bill  were  cred- 

itors  by  judgment,  one  a  creditor  at 
large ;  a  number  came  in  by  petition  before 
the  decree  ;  and  a  number  came  in  before  the 
commissioner  and  by  petition  after  the  de- 
cree. In  distributing  the  fund  it  is  to  be 
applied :  1st,  to  pay  the  judgment  recovered 
before  the  deed  was  made ;  2nd,  to  the 
judgments  recovered  before  the  bill  was  filed : 
3d,  to  the  creditors  at  large  who  joined  in  the 
bill ;  4th,  to  the  creditors  by  petition  before 
the  death  of  H,  in  the  order  in  which  their 
petitions  were  filed  ;  5th,  to  the  other  cred- 
itors, pro  rata.  Ideim,       479 

3.  K  made  a  deed  to  F  conveying  a  tract 
of  land  in  trust  to  secure  the  purchase  moncT 
of  the  land,  evidenced  by  five  bonds,  payable 
at  different  periods  to  R,  the  vendor.  R  fint 
assigned  the  bond  payable  second  in  date  to 
M  ;  next  he  assigned  the  bond  payable  first, 
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to  McG,  and  afterwards  he  assigned  the  last 
three  to  G.  The  land  when  sold  did  not  pro- 
duce sufficient  to  pay  all  the  bonds.  Hbld: 
The  bond  assigned  to  M,  the  first  assignee, 
is  to  be  first  paid  ;  then  the  bond  assigned  to 
McG,  the  second  assignee,  and  the  balance, 
if  any,  is  to  be  paid  to  G,  the  last  assignee. 

Gordon  y.Fitzhugh  &  als.y  835 

PERJURY. 

1.  S  is  examined  as  a  witness  against  T 
charged  with  the  crime  of  rape.  He  is  asked 
if  he  and  T  had  not  agreed  to  commit  the 
rape,  and  if  he  did  not  hear  the  cries  of  the 
g-irl  whilst  T  had  her  in  the  bushes  ;  and  he 
denies  both.  The  examination  is  interrupted 
for  a  few  minutes,  and  the  witness  is  retired 
into  another  room,  when  he  states  to  two  of 
the  officers  and  another  person  that  to  help  T 
he  had  sworn  falsely  ;  and  when  his  exami- 
nation is  resumed  he  says,  that  he  and  T  had 
agreed  to  commit  the  rape,  and  that  he  did 
hear  the  cries  of  the  girl.  S  is  then  indicted 
for  perjury  in  making  his  first  statement. 
There  is  no  evidence  against  him  but  his  own 
statements.  Hbi«d  :  His  own  statements  are 
not  sufficient  to  convict  him. 

Schwartzes  case,  1025 

PLEADINGS. 

1.  C  executes  a  bond  to  H,  executor  of  E, 
and  commissioner  under  a  decree  of  the  cir- 
cuit court  of  H,  in  the  case  of  H  and  R,  with 
condition  reciting  that  C  has  borrowed  of  H, 
executor  and  commissioner  as  aforesaid,  the 
sum  of,  &c.,  of  the  money  of  his  testator's 
estate,  which,  by  the  decree  aforesaid,  he  is 
authorized  to  put  out  at  interest,  &c.  In  an 
action  on  this  bond  by  H  against  C,  not 
averring  any  order  of  the  court  authorizing 
H  to  collect  the  money,  upon  demurrer  held 
the  declaration  is  sufficient. 

Cabell  &  als,  v.  Cox,  182 

2.  What  a  good  plea  in  abatement.  See 
Abatement,  No.  1,  and 

Warren  v.  Saunders,  259 

3.  In  debt  upon  a  note,  defendant  pleads 
that  stock  had  been  pledged  to  plaintiff  as 
security  for  the  debt,  and  remainder  in  the 
exclusive  management,  custody  and  control 
of  the  plaintiff ;  and  that  the  plaintiff  had  so 
carelessly  and  improvidently  managed  and 
controlled  said  stock  that  it  had  become 
utterly  worthless.  The  plea  is  bad,  t>ecause 
it  does  not  set  forth  and  show  what  acts  the 
plaintiff  had  done,  or  omitted  to  do,  in  regard 
to  the  stock  ;  which  acts  were  intended  to  be 
complained  of  in  the  plea.  It  does  not  there- 
fore sufficiently  appear  whether  such  acts  or 
omissions  constitute  a  good  defense  to  the 
action. 

Richardson  v.  /«y.  Co.  of  Valley  of 
Va.,  749 

4.  If  the  plea  had  said  that  the  plaintiff  did 
not  sell  the  stock,  or  have  it  sold,  but  retained 
possession  of  it  until  it  perished  in  conse- 
quence of  the  war,  it  would  not  have  been  a 
legal  bar  to  the  action.  The  stock  being  a 
mere  pledge  or  collateral  security  for  the 
debt,   the   plaintiff  might  have  sold  it,  but 


was  not  bound  to  do  so ;  at  least  without 
being  required  by  the  defendant. 

Idem,        749 

PLEADING — In  Criminal  Casbs. 

1.  On  the  arraignment  of  a  prisoner  on  a 
charge  of  felony,  he  files  a  special  plea,  to 
which  the  attorney  for  the  commonwealth 
files  a  special  replication  ;  and  to  this  repli- 
cation the  prisoner  demurs.  The  demurrer 
being  overruled,  the  prisoner  cannot  rejoin 
to  the  replication  without  withdrawing  his 
demurrer.  Pagers  case,        954 

2.  A  prisoner  indicted  for  felony  files  a 
plea  of  autrefois  acquit,  and  makes  the  record 

of  his  former  trial  part  of  his  plea; 
1062  and  he  avers  th^.t  the  offence  for  *which 

he  is  then  on  trial,  and  the  evidence 
necessary  to  convict  him  on  the  present 
indictment,  if  introduced,  would  have  con- 
victed him  on  the  first  trial.  The  attorney 
for  the  commonwealth  replies  that  there  is  no 
records  of  the  trial  of  the  prisoner  for  the 
same  identical  felony  and  offence  charged  in 
the  indictment  on  which  the  prisoner  is  then 
arraigned.  The  replication  denies  one  of  the 
essential  averments  of  the  plea,  viz.:  that 
the  offence  was  the  same  as  that  for  which 
the  prisoner  had  been  t>efore  tried  ;  and  is 
therefore  a  good  replication  to  the  plea. 

Idem,        9i54 

3.  In  such  a  case  it  would  not  have  been 
proper  to  traverse  the  allegation  that  the 
evidence  necessary  to  convict  him,  &c.  The 
two  indictments  being  for  similar  offences, 
and  in  the  same  words,  except  as  to  time, 
which  is  immaterial,  of  course  the  same  facts 
which  sustain  the  one  would,  standing  by 
themselves,  sustain  the  other.  But  when  it  is 
averAd  and  shown  that  the  two  offences, 
though  similar,  are  not  in  fact  the  same,  but 
different  offences,  all  foundation  for  the  plea 
is  taken  away.  Idem,        954 

POWERS. 

1.  See  Forfeitures,  No.  1,  and 

Silliman   &  als.   v.   Fred.,   Or.   6f 
Char.  R.  R.  Co.,  119 

2.  Persons  dealing  with  corporations  must 
take  notice  of  what  is  contained  in  the  law 
of  their  organization  ;  and  they  must  be  pre- 
sumed to  be  informed  as  to  the  restrictions 
annexed  to  the  grant  of  power  by  the  law  by 
which  the  corporation  is  authorized  to  act. 

Idem,        119 

3.  In  all  cases,  even  in  cases  of  negotiable 
instruments,  a  party  contracting  with  an 
agent  must  enquire  into  his  authority ;  and 
either  a  state  or  a  corporation  is  bound  only 
when  its  agents  keep  within  the  limit  of 
their  authority.  Idem,        119 

PRACTICE— At  Common  Law. 

1.  If  upon  a  trial,  instructions  are  given 
to  the  jury,  to  which  no  exception  is  taken, 
and  after  a  verdict  a  motion  is  made  for  a 
new  trial,  on  the  ground  of  misdirection,  as 
well  as  that  the  verdict  is  contrary  to  the 
evidence,  it  is  the  duty  of  the  court  of  trial 
to  consider  the  correctness  of  the  instruc- 
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tions ;  and  if  of  opinion  that  they  are  not 
correct,  and'  were  calculated  to  mislead  the 
jury,  to  set  aside  the  verdict  and  grant  a 
new  trial ;  and  an  appellate  court  will  super- 
vise its  action  in  this  respect. 

Stevenson  v.  Wallace,  77 

2.  A  discontinuance  of  the  cause  as  to  one 
of  the  defendants,  by  the  counsel  of  the 
plaintiff,  is  not  a  retraxit,  A  retraxit  can 
only  be  entered  by  the  plaintiff  in  person, 
and  in  open  court. 

Muse  &  als,  v.  Farmets*  Bank  of 
Virginia  y  252 

3.  A  summons  in  debt  is  served  on  the 
defendant  on  the  3d  of  I^ebruaty,  and  there  is 
a  final  judgment  by  default  on  3d  of  March. 
Under  the  statute  the  day  of  the  service  of  the 
process  may  be  counted,  and  therefore  thirty 
days  had  elapsed  between  the  service  of  the 
process  and  the  judgment,  and  it  is  a  valid 
judgment. 

Turnbully  for  &c,  v.  Thompson  & 
als,,  306 

4.  Process  against  a  high  sheriff  may  be 
served  upon  him  by  his  deputy,  and  if  he 
makes  no  objection  to  it  at  the  time,  a  judg- 
ment by  default  against  him  is  valid. 

Idem,        306 

5.  A  personal  privilege  of  a  defendant  in 
debt  of  which  the  court  cannot  ex  officio  take 
notice,  must  be  set  up  during  the  pendency 
of  the  proceedings.  Idem,        306 

6.  A  verdict  should  not  be  set  aside  on  the 
ground  of  after-discovered  evidence,  where  it 
is  merely  cumulative  and  corroborative,  and 
which  ought  not  to  t>e  productive  on  another 
trial  of  a  different  result. 

Cody  V.  Conly  &  als.,  t    313 

7.  In  an  action  at  law,  which  is  submitted 
to  the  judgment  of  the  court  without  a  jury, 
the  court  renders  a  judgment,  to  which  one 
party  excepts  ;  and  it  being  near  the  end  of 
the  term,  the  court  gives  the  council  time 
until  the  first  day  of  the  next  term  to  prepare 
the  bill  of  exception  ;  but  the  judgment  is 
entered.  The  court  cannot  give  such  leave, 
and  the  bill  of  exception  cannot  be  made  a 
part  of  the  record. 

Winston  v.  Giles,  530 

8.  Even  if  the  court  had  authority  to  give 
the  time  until  a  day  certain  in  the  next  term, 
to  prepare  the  bill  of  exception,  if  it  is  not 
tendered  to  the  court  on  that  day,  it  cannot 
afterwards  be  received.  Idem,        530 

9.  In  cases  when  it  may  be  important 

1063  *to  give  time  until  the  next  term  to 

prepare  the  bill  of  exception,  the  case 

should    be    kept  open,  and    the    judgment 

should  not  be  entered  until  the  next  term. 

Idem,        530 

10.  An  action  is  brought  in  a  county  in 
which  the  defendant  does  not  reside,  and  pro- 
cess is  sent  to  the  county  of  his  residence  and 
served  by  the  sheriff  of  that  county.  The 
action  should  be  dismissed  from  the  docket 
on  motion  of  the  defendant,  the  statute  pro- 
viding that  when  an  action  is  brought  where 
the  cause  of  action  arose,  process  shall  not  be 


directed  to  an  officer  of  another  connty  or 
corporation,  than  that  wherein  the  action  was 
brought.  Warren  v.  Saunders,        259 

11.  See  continuance  of  a  cause ^  No.  1,  2,  3, 
and  Harman  v.  Howe,        €ffO 

PRACTICED— In  Chancery. 

1.  When  legatees  may  have  a  decree  ag^ainst 
the  sureties  of  a  deceased  executor,  before  pro- 
ceeding against  his  heirs.  See  Executors  6f 
Administrators,  No.  1,  and 

Lacy  V.  Stamper  &  als.,  42 

2.  When  there  may  be  a  joint  decree 
against  the  administrator  or  a  deceased  ex- 
ecutor and  his  sureties.  See  IdefH,        42 

3.  Though  a  creditor  files  a  bill  to  subject 
the  personal  and  real  estate  of  his  deceased 
debtor  to  the  payment  of  his  debt,  saying 
nothing  of  other  creditors,  yet  if  he  prays  that 
the  administration  account  may  be  settled, 
that  an  account  of  all  debts  and  liabilities  of 
the  estate  may  be  taken,  and  their  priorities 
fixed,  that  the  amount  and  value  of  the  real 
estate  may  be  ascertained,  and  all  other  ac- 
counts and  orders  which  are  proper  may  be 
taken  and  made,  this  is  a  creditor's  bill. 

Duerson^s  adm*r  v.  Alsop  <Sf  als,. 


4.  Under  such  a  prayer  a  decree  for  a  gen- 
eral account  may  be  made ;  all  of  the  crediton 
permitted  to  come  in  and  prove  their  debts, 
and  an  order  entered  staying  all  other  suits; 
and  all  the  assets  administered  in  the  one  salt. 

Idem, 


3.  Although  a  bill  is  in  behalf  of  all  cred- 
itors, it  is  yet  under  the  control  of  the  party 
bringing  the  suit,  at  least  until  there  is  a 
decree  for  an  account.  And  if  his  claim  is 
proved  or  admitted,  and  the  executor  con- 
fesses assets,  the  plaintiff  may  at  the  hearing 
have  a  decree  for  payment ;  and  he  is  not 
compelled  to  take  a  decree  for  an  accoant. 

Idem,        229 

6.  Upon  a  decree  by  default,  there  may  be 
a  petition  for  a  rehearing  or  a  bill  of  review ; 
and  if  necessary  a  bill  of  review  may  be 
treated  as  a  petition  for  a  rehearing. 

Sands  v.  Lynham,  escheator,  291 


7.  Under  the  circumstances  the  court 
fused  to  set  aside  a  sale  of  land  under  a 
decree,  though  the  sale  was  made  before  the 
account  of  debts  was  taken. 

Wallace^ s  adm^r  &  als.  v.   Treakle 
&  als.,  479 

8.  When  the  invalidity  of  an  award*  which 
is  relied  upon  in  the  bill,  may  be  set  np  in 
the  answer,  and  a  cross  bill  is  unnecessary 
for  the  purpose  of  avoiding  it.  See  Injunc- 
tions.  No.  1,  and  Tate  v.  Vance,        571 

9.  When  the  court  may  appoint  a  receiver 
of  ward's  estate,  though  there  is  a  guardian, 
who  is  whollv  unfit  for  the  office.  See  Guard- 
ian  &  Ward,  No.  2,  and 

Sage  &  als.  v.  Hammonds,  651 

10.  When  the  court  may  make  a  decree 
against  a  guardian  without  an  account.  See 
Guardian  df  Ward,  No.  3,  and 

Idem,        651 
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11.  Under  a  decree  in  a  pending^  cause  an 
executor  invests  a  large  amount  of  assets  in 
confederate  bonds.  There  is  an  appeal  from 
subsequent  decrees  in  the  cause  by  legatees 
and  next  of  kin,  and  the  court  of  appeals 
settles  various  questions  between  legatees 
and  next  of  kin,  and  affirms  the  decrees  in 
all  other  respects.  And  on  motion  of  the 
next  of  kin  it  was  added  that  this  decree 
should  not  prevent  the  next  of  kin  from 
asserting  by  proper  proceedings  any  claim 
they  may  be  advised  to  assert  against  the 
executor  on  account  of  his  transactions  as 
such  executor.    Held  : 

1.  The  decree  of  the  court  of  appeals  docs 
not  conclude  enquiry  as  to  the  moneys 
invested  in  confederate  bonds ;  but  under 
the  reservation  in  th^  decree  this  may  be 
done. 

Young  &  wife  &  als,  v.  Cabell* s  ex' or 
&  als.,  761 

2.  To  make  the  enquiry  the  next  of  kin 
should  file  across  bill,  raising  the  question 
of  the  executor*8  liability  for  the  money  so 
collected  and  invested  by  him. 

Idem,        761 

3.  As  to  another  claim  of  the  testatrix 

which    was  lost,  that  having    been 

I064>      *passed  upon  by  the  court,  cannot  be 

enquired  into  again.       /dem,        761 

12.  How  creditors  of  a  railroad  company 
may  subject  the  road,  &c.,  to  the  payment 
of  their  debts.  See  /Railroad  Companies, 
Nos.  5,  6,  7,  8,  and 

The  Winch.  6f  Slrasd.  R,  R.  Co.  6f 

aL  V.  Colfert  &  al.  111 

13.  There  are  two  devisees,  one  of  whom 
owns  one-fourth  of  a  tract  of  land,  and  the 
other  three-fourths;  and  the  land  is  held 
liable  to  pay  a  debt  of  their  testator.  The 
decree  should  be  separate  against  each  for 
the  payment  of  \s\&pro  rata  share  of  the  debt, 
with  a  reservation  to  the  plaintiff  to  proceed 
against  him  for  so  much  of  the  share  of  the 
other  as  cannot  be  made  out  of  that  other's 
land. 

Pugh  &  al.  V.  Russell  &  als,,  789 

14.  For  the  grounds  on  which  a  judicial  sale 
of  real  estate  will  be  set  aside  or  confirmed. 
S^e  Judicial  Sales,  passim,  and 

Wallace's  adm'r  &  als.   v.   Treakle 
&  als.,  479 

Brock  V.  Rice  &  als.,  812 

15.  In  an  injunction  case,  the  defendant 
only  asking  a  dissolution  of  the  injunction, 
and  dismissal  of  the  bill,  may  rely  in  his 
answer  upon  the  invalidity  of  an  award  on 
which  plaintiff  rests  his  case,  and  it  is  not 
necessary  to  file  a  cross  bill  for  the  purpose 
of  avoiding  it.  Tate  v.  Vance,        571 

16.  A  vendor  of  land,  who  has  retained  the 
title,  files  a  bill  against  the  widow  and  infant 
children  of  the  vendee,  for  a  sal6  of  the  land 
to  satisfy  his  debt.  The  widow  answers, 
claiming  dower  in  the  land  subject  to  the 
vendor's  lien.  Judgment  creditors  of  the 
vendee  may  make  themselves  parties  to 
the  cause,  and  have  the  land,  subject  to  the 
vendor's  lien  and  the  widow's  dower,  applied 
to  the  payment  of  their  debts. 


Simmons  v.  Lyles  &  als. ,  922 

17.  In  such  case  the  debt  of  the  vendor  is 
ascertained,  and  a  commissioner  is  appointed 
to  sell  the  land.  He  reports  that  a  friend  of 
the  widow  and  children  of  the  vendee  has 
paid  to  the  vendor  his  debt,  and  therefore  he 
did  not  sell  the  land.  The  vendor  then  ceases 
to  be  interested  in  the  case,  and  it  becomes 
the  suit  of  the  creditors  of  the  vendee. 

Idem,        922 

18.  In  such  a  case  a  commissioner  is  directed 
to  settle  the  account  of  the  administrator 'of 
the  vendee,  to  take  an  account  of  the  vendee's 
debts  and  their  priorities,  and  also  of  the 
present  value  of  the  widow's  dower  in  thie 
land;  and  before  the  commissioner  makes 
report  the  court  decrees  a  sale  of  the  land* 
HeXtD: 

1.  It  was  premature  to  decree  a  sale  of  the 
land  before  the  debts  of  the  vendee  and 
their  priorities  were  ascertained,  and  a  set- 
tlement of  the  administration  account  was 
made.  Idem,        922 

2.  It  was  also  error  to  decree  a  sale  of  the 
land  until  the  widow's  dower  was  assigned 
to  her  in  kind,  or  it  was  ascertained  that  it 
could  not  be  so  assigned,  and  a  moneyed 
compensation  to  her  in  lieu  of  her  dower 
had  been  ascertained.  Idem,        922 

PRACTICE— In  Criminal  Cases. 
See  Criminal  Jurisdiction  and  Proceedings. 

PROCESS. 

See  Practice  at  Common  Law,  No.  3,  4,  10, 
and 

Tumbull,  for  &c,,  v.   Thompson  & 

als.,  306 

Warren  v.  Saunders,  259 

PROHIBITION. 

1.  For  the  purposes  for  which,  and  the  prin: 
ciples  upon  which,  writs  of  prohibition  will  be 
awarded,  see  opinion  of  Christian,  J,,  in 

Supervisors   of  Bedford   v.     Wing- 
field,  J.,  329 

2.  The  board  of  supervisors  of  a  county 
order  that  one  of  the  jury  rooms  attached  to 
the  courthouse  shall  be  prepared  to  be  use^l 
as  a  part  of  the  clerk's  office  of  the  county 
court;  and  this  order  is  approved  by  the 
county  court.  The  judge  of  the  circuit  court 
thereupon  makes  a  rule  upon  the  board  of 
supervisors  to  show  cause  why  they  shall  not 
be  restrained  from  making  the  changes  in  the 
room.  This  court  will  not  restrain  him  by 
prohibition  from  proceeding  under  the  rule ; 
but  the  board  should  make  their  defence  in 
the  circuit  court :  and  any  error  of  the  judge 
in  that  proceeding  may  be  corrected  by  writ 

of  error  to  this  court.  Idem,        329 

1065        'PROMISSORY  NOTES. 

1.  In  relation  to  negotiable  paper,  the 
rights  and  obligations  of  the  parties  are  gov- 
erned by  the  law  as  it  was  when  the  contract 
was  made,  and  not  by  the  law  as  it  was  when 
the  paper  becomes  payable. 

Duerson's  adm'or  v.  Alsop  &  als.,      229 
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2.  The  ordinance  of  the  Virginia  conven- 
ion  of  the  24th  of  June  1861  dispensed  with 
demand,  protest  and  notice  upon  all  checks, 
bills',  and  notes  payable  at  a  bank  located  in 
any  city  or  town,  if,  at  the  time  of  the 
maturity  of  such  instruments,  the  town  or 
city  was  occupied,  invested  or  access  thereto 
interrupted,  by  the  public  enemy.  By  an  act 
of  the  legislature,  passed  on  the  10th  of  May 
1862,  the  ordinance  was  amended  so  as  to 
require  notice  of  the  dishonor  of  the  bill  or 
note  to  be  given  within  ten  days  after  the 
removal  of  the  obstruction  created  by  the 
presence  of  the  enemy.  A  note  was  made 
and  endorsed  on  the  11th  of  December  1861, 
payable  &c.,  at  a  bank  in  Fredericksburg,  in 
six  months.  When  it  fell  due  the  town  of 
Fredericksburg  was  in  possession  of  the 
United  States  forces;  but  they  left  a  few 
months  afterwards ;  but  no  notice  was  given 
at  any  time  to  the  endorsers.  The  rights  and 
obligations  of  the  parties  are  governed  by  the 
ordinance,  which  was  in  operation  when  the 
note  was  made  and  endorsed,  and  notice  of 
non-payment  was  not  necessary  to  bind  the 
endorsers.  Idem^        229 

3.  The  holder  of  a  note  endorsed  for  the 
accommodation  of  the  maker  which  fell  due 
in  June  1862,  gives  no  notice  that  he  holds  it 
to  otte  of  the  endorsers,  who  died  in  1863,  or 
to  his  representative  until  1870,  makes  no 
effort  to  collect  it  of  the  maker,  though  down 
to  1868  he  was  able  to  pay  it,  and  died  insol- 
vent in  1870;  and  waits  until  the  other 
endorser  is  dead  insolvent.  Under  these  cir- 
cumstances the  presumption  that  the  holder 
of  a  note  is  a  holder  for  value  fails,  and  he 
must  show  he  gave  value  for  it. 

Idem^        229 

4.  In  such  a  case,  in  a  duit  by  the  holder  of 
a  note  to  subject  the  estate  of  a  deceased 
endorser  to  satisfy  it,  the  representatives  of 
the  deceased  maker  and  of  another  endorser 
should  be  made  parties.  Idem^        229 

5.  In  debt  against  the  endorsers  of  a  pro- 
tested note  discounted  at  a  bank  at  C,  the 
protest  of  the  notary  states  that  **he  placed 
in  the  post  office  of  this  place,  four  written 
notice?,  one  directed  to  the  payer,  and  one 
directed  to  H  and  L  at  B,  Va.,  endorsers, 
informing  them,  &c.  On  demurrer  to  the 
evidence.  Held  :  The  jury  would  have  been 
warranted  to  infer  from  the  evidence,  that 
the  residence  of  the  defendants  was  in  B  ; 
and  upon  demurrer  to  evidence  the  court 
must  make  the  same  inference. 

Linkousfor  <3fc,  v.  Hale  &  al.,  668 

PROPERTY    OF  THE  STATE  OF  VIR- 
GINIA. 

1.  The  navigable  waters  and  the  soil  under 
them  within  the  territorial  limits  of  the  state 
are  the  property  of  the  state,  to  be  controlled 
by  the  state  at  its  own  discretion,  for  the 
benefit  of  the  people  of  the  state  ;  only  so  as 
not  to  interfere  with  the  authority  of  the 
government  of  the  United  States  in  regulat- 
ing commerce  and  navigation. 

McCready*s  case,  985 


PUBLIC  BUILDINGS. 


1.  A  judge  of  a  circuit  court  has  authoiitj 
to  control  the  courthouse  in  which  he  admin- 
isters justice,  to  the  extent,  at  least,  of  pre- 
venting any  interference  with  the  dischar^ 
of  the  public  business,  and  of  having  neces- 
sary jury  rooms  and  other  convenieiicet  for 
the  purpose. 

Supervisors  of  Bedford  v.  Wiugfield^ 
judge,  3» 

2.  When  there  is  any  such  interfereoce  bj 
the  board  of  supervisors  of  a  county,  oraoT 
one  else,  the  judge  certainly  has  the  ri^bt  to 
enquire  into  it.  If  in  doing  so  he  violatei 
the  law,  or  infringes  upon  the  rigfats  of 
others,  his  action  may  t>e  corrected  by  a  writ 
of  error.  But  it  is  not  a  case  in  which  prohi- 
bition will  lie.  Idem,      329 

PUBLIC  LAW. 

1.  See  Trusts  &  Trustees,  No,  3,  and 

Walker  v.  Beauchler,  511 

2.  See  Interest,  No.  2,  3,  and 

Idem^      511 
Fred  &  at,  v.  Dixon,  SM 

3.  See  Corporations,  No.  7,  and 
Eastern  Lunatic  Asylum  v.  Garrett,  163 
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♦RAILROAD  COMPANIES. 


1.  What  property  of  the  Chesapeake 
and  Ohio  Railroad  company  is  subject  to  tu- 
at  ion  by  the  state.  See  Taxes  &  Taxation, 
No.  3,  and 

Commonwealth  v.    Ches.  &  Ohio  R, 
R.  Co.,  344 

2.  A  railroad  company  running  its  cars 
through  a  populous  street  of  a  city,  on  which 
many  children  live,  must  omit  nothing  which 
can  be  done  by  the  company  and  its  ageats 
to  prevent  injury  to  children  on  the  street 

Norfolk  &  Pet.  Id.  R.  Co.  v.  Ormsby,  455 

3.  A  child,  two  years  and  ten  months  okk 
cannot  be  capable  of  contributory  negligence, 
so  as  to  relieve  a  railroad  company  from  lia- 
bility for  its  own  negligence. 

Idem,      4S 

4.  Negligence  of  a  parent  or  gnardiaa  of 
an  infant  child,  injured  by  a  railroad  car, 
cannot  constitute  contributory  negligence  os 
the  part  of  the  child  so  as  to  exonerate  the 
company.  Idem,      455 

5.  On  the  creditor's  bill  against  a  railroad 
company,  some  of  the  debts  proved  are  ander 
S500,  but  there  is  one  for  $1,117.60  proTcd 
before  the  commissioner,  and  the  decree  of 
the  circuit  court  is  in  favor  of  all  of  tbeo 
against  the  company.  An  appeal  by  the  com- 
pany brings  up  all  of  them ;  and  this  cosrt 
will  pass  upon  all. 

The  Winch.  &  Strasb.  R.  R.  Co.  & 
at.  V.  Colfert  &  al.,  T77 

6.  The  road  and  franchises  of  the  comptBT 
are  liable  for  the  payment  of  jndgmeots 
recovered  against  the  company. 

Idem,    rrr 

7.  It  appearing  from  the  report  of  the  coo- 
missioner  that  the  annual  rent  of  the  railroad 
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is  $37,000,  and  the  debts  proved  are  but 
$1,286.91,  the  road  should  be  leased  out  for 
the  shortest  period  for  which  a  sufficient  rent 
may  be  obtained  to  pay  the  debts  and  costs  of 
the  suit.  And  if  to  accomplish  this  object  it 
is  necessary  to  lease  the  road  for  a  term  which 
will  yield  in  rents  a  sum  far  exceeding  the 
amount  of  the  judgments,  and  cannot  be 
leased  at  all  for  a  shorter  term,  the  creditors 
are  entitled  to  have  it  leased  for  the  longer 
term.  Identy        777 

8.  It  appearing  that  another  railroad  com- 
pany is  in  possession  of  the  road,  it  is  proper 
to  make  said  company  a  party  to  the  suit,  to 
ascertain  her  interest  in  it ;  and  that  the  com- 
pany not  responding  or  showing  what  its 
interest  is,  a  decree  for  leasing  the  road  may 
be  made.  Idem^        777 

REMOVAL  OF  CAUSES. 

1.  In  an  action  upon  a  policy  of  insurance 
by  a  citizen  of  the  state  of  Virginia,  against 
a  foreign  insurance  company  doing  business 
in  this  state,  the  foreign  corporation  is  quod 
hoc  domiciled  in  the  state  by  virtue  of  the 
statutes  authorizing  the  company  to  do  busi- 
ness here,  and  is  not  entitled  under  the  act  of 
congress  of  1867,  to  have  the  cause  removed. 

Coniinentallns,  Co,  v.  Kasey^  216 

2.  After  a  trial  of  an  action  at  law,  and  a 
new  trial  directed  by  the  appellate  court,  a 
party  is  not  entitled,  under  the  act  of  con- 
gress of  1867,  to  have  the  cause  removed  to 
the  United  States  court,  upon  the  ground 
that  he  is  a  non-resident  of  the  state. 

Idem,        216 

3.  If  a  party  in  an  action  at  law  would  have 
the  cause  removed  from  the  state  court  to  the 
United  States  court,  on  the  ground  that  he  is 
a  non-resident  of  the  state,  he  must  present 
his  application  for  it  before  there  has  been  a 
trial  of  the  cause.  Idem^        216 

RETRAXIT. 

1.  A  discontinuance  as  to  one  defendant,  by 
the  counsel  of  the  plaintiff,  is  not  a  retraxit, 
A  retraxit  can  only  be  entered  by  the  plain- 
tiff in  person  and  in  open  court. 

Muse   &   als,  v.  Farmers  Bank  of 
Va.y  252 

ROADS. 

1.  Upon  the  petition  of  B  and  others  for 
the  establishment  of  a  road,  the  county  court, 
in  February  1871,  made  an  order  that  M, 
road  commissioner,  do  view  the  route  pro- 
posed for  the  road  and  report,  &c.  In  July 
U^,  the  road  commissioner  of  the  township  in 
which  the  road  would  lie,  made  a  report,  stat- 
ing, that  as  to  a  part  of  the  road  there  was 
no  objection,  and  only  J  claimed  damages. 
There  was  an  order  of  court  establishing  that 
part  of  the  road  not  objected  to,  and  a  sum- 
mons to  J,  who  appeared  and  asked  for  a 
writ  of  ad  quod  damnum;  which  was  ordered, 

and  executed  and  returned.  The  case 
1067  was  then  continued  on  motion  *of  J. 

At  a  subsequent  term  J  moved  the  court 
to  quash   the  return   of  the  commissioner, 


which  was  done  ;  and  then,  at  the  same  term, 
the  petitioners  applied  again  for  the  road, 
and  there  was  an  order  for  a  view,  &c.  And 
B,  &c.,  appealed  from  the  order  quashing  the 
report. — Hbi«d  : 

1.  M  having  been  the  commissioner  when 
the  order  directing  the  report  was  made, 
and  he  having  been  succeeded  in  that  office 
by  T,  the  name  of  M  in  the  order  was 
surplusage,  and  it  was  proper  for  T  to 
make  the  report. 

Jeter  v.  Board  df  als,,  910 

2.  But  if  the  objection  would  ever  have 
been  a  good  one,  it  was  not  made  at  the 
proper  time,  and  was  waived  by  J*s  apply- 
ing for  a  writ  of  ad  quod  damnum,  moving 
for  a  continuance  of  the  case,  and  contest- 
ing it  on  other  grounds.  Idem,        910 

3.  The  provisions  of  the  statute  in  rela- 
tion to  yards,  gardens,  &c.,  and  as  to  a 
map  or  diagram  of  the  route,  are  merely 
directory,  and  if  any  of  them  are  not  com- 
plied with,  objection  to  the  report  on  that 
ground  must  be  made  in  due  time,  or  it  will 
be  considered  as  waived.  In  this  case  it 
was  not  made  in  due  time,  and  was,  in 
effect,  waived.  Idem,        910 

4.  There  may  be  an  appeal  as  of  right 
from  an  interlocutory  order  of  a  county 
court  in  a  controversy  concerning  the 
establishment  of  a  road.  Idem,        910 

5.  The  judgment  of  the  county  court  was 
final.  As  to  much  the  larger  part  of  the 
road,  it  had  been  established  by  a  previous 
order  of  the  court,  and  the  order  quashing 
the  report  put  an  end  to  the  cause  in  that 
court.  The  order  for  another  view  of  the 
route  was  a  new  proceeding.     Idem,        910 

SET-OFF. 

1.  After  a  decree  for  an  account  in  a  cred- 
itor's suit  against  a  broken  bank,  a  debtor  of 
the  bank  buying  up  debts  of  the  bank,  is 
only  entitled  to  stand  in  the  shoes  of  his 
assignor,  and  receive  his  proportion  of  the 
assets  realized. 

Finney  &  als,  v.  Bennett,  365 

SHERIFFS. 

1.  What  is  a  sufficient  notice  to  a  late 
sheriff  and  his  sureties,  by  the  supervisors  of 
a  county  of  mption  for  a  judgment  against 
them.     See  Notices,  No.  1,  and  Board  of 

Supervisors  of  Washington  Co,  v. 
Dunn  df  als,,  608 

2.  Upon  a  notice  to  a  sheriff  and  his  sure- 
ties of  a  motion  against  them  for  his  failure 
to  account  for  taxes,  they  appear  and  move 
for  a  rule  upon  the  attorney  for  the  common- 
wealth to  show  cause  why  the  record  of  the 
bond  of  the  sheriff  should  not  be  amended, 
corrected  or  vacated ;  and  several  of  the  sure- 
ties file  affidavits,  in  which  each  states  the 
grounds  on  which  he  relies,  to  show  he  is  not 
bound  by  the  bond.  In  fact,  however,  the 
defendants  had  either  acknowledged  the  bond 
before  the  court  or  a  justice ;  and  none  of 
the  conditions  they  mention  appeared  on  the 
record  or  bond,  or  were  made  known  to  the 
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court.    These  affidavits  present  no   ground 
for  the  release  of  the  parties  or  the  rule. 

Idem^        608 

3.  It  is  not  necessary  that  the  sureties  of  a 
sheriff  in  his  official  bond  should  acknowledge 
the  same  in  court.  The  bond  may  be  ac- 
knowledged by  them  in  court,  or  its  execution 
out  of  court  may  be  proved  by  witness.  And 
there  is  no  statute  or  rule  of  law  requiring 
such  proof  to  be  adduced  at  the  time  the  bond 
is  received  by  the  court.  With  or  without 
such  proof  the  parties  who  had  actually 
signed  would  be  bound  by  the  deed. 

Idem^       608 

4.  How  official  bonds  may  be  proved.  See 
Bonds^  No.  8,  9,  and  Idem,        606 

5.  On  a  notice  of  a  motion  against  a  sheriff 
and  his  sureties  on  his  official  bond,  the  pleas 
of  non  datnnificaius  and  nil  debet  are  not 
proper  pleas.  Idem,        608 

6.  On  a  motion  against  a  sheriff  and  his 
sureties  for  the  county  levies  he  had  failed  to 
account  for,  the  report  of  the  clerk  who  had 
been  directed  by  an  order  of  the  county  court 
to  settle  the  sheriff's  account,  though  made 
with  the  sheriff  without  notice  to  the  sureties, 
is  competent  evidence  against  them  to  show 
the  amount  for  which  the  sheriff  is  indebted. 
If  they  had  notice,  as  the  statute  provides, 
the  report  would  be  conclusive  upon  them  ; 
without  notice  it  is  prima  facie  evidence  of 
the  amount  of  the  sheriff's  indebtedness. 

Idem,        608 

7.  A  sheriff  or  other  officer  who  pays  an 
execution  in  his  hands  for  collection,  without 
an  assignment  at  the  time,  of  the  judgment 

on  which  it  is  founded,  or  the  debt,  is 
1068  not  entitled  to  be    subrogated  to  *the 

lien  of  the  creditor,  whose  debt  he  has 
paid  as  againat  other  creditors  having  liens 
by  judgment  or  otherwise. 

Clevinger  &  als,  v.  Miller,  740 

STATUTES. 

1.  The  act,  Sess.  Acts  of  1866-67,  ch.  94,  § 
3,  imposing  a  tax  on  collateral  inheritances, 
construed  in 

Miller's  ex^orw.  The  Commonwealth,  110 
BarretVs    adm^rf  v.    The    Common- 
wealth, 110 

2.  The  act.  Code  of  1860,  ch.  138,  §§  11  and 
12,  concerning  rents,  construed  in 

City  of  Richmond  for  &c.  v.  Dues- 
berry  &  als„  210 

3.  The  act,  Code  of  1860,  ch.  177,  §  19,  in 
relation  to  judgments  against  a  part  of  the 
defendants,  construed  in 

Muse  &  als.  v.  Farmers*  Bank  of 
Va„  252 

4.  The  act.  Code  of  1860,  ch.  16,  clause  8,  p. 
115,  as  to  the  days  to  be  excluded  in  comput- 
ing the  time  for  giving  a  notice,  construed  in 

Tumbull  for  dfc,  v.    Thompson  (Sf 
als.,  306 

5.  The  act.  Code  of  1873,  ch.  106,  §  4,  in 
relation  to  widows  renouncing  the  will, 
construed  in 

fones  <5f  wife  v.  Hughes  <Sf  als,,       560 


6.  The  7th  section  of  the  act  of  March  3riL 
1866,  known  as  the  stay  law,  constrned  in 

fohnston  &  als.  v.  Gill  6f  als.^  SS 

7.  The  act.  Code  of  1873,  p.  1128,  §  10,  in 
relation  to  injunction  bonds,  construed  in 

Harman  v.  Howe,  6?6 

8.  The  act,  Code,  ch.  166,  g  2,  as  to  the 
sending  of  process,  construed  in 

Warren  v.  Saunders,  299 

9.  The  act  of  April  18th,  1874,  Seta-  acts  of 
1874,  ch.  214,  §  22,  p.  243,  in  relation  to  the 
planting  of  oysters  by  nonresidents,  ooo- 
strued  in  McCready*s  case^       985 

10.  The  act.  Code  of  1873,  ch.  172,  ^  21. 22, 
in  relation  to  parties  testifying,  construed  in 

Brown,  adm*r  6fc,  v.  Dickenson,       €» 

And  Mason  &  als,  v.  Wood,  783 

11.  The  act,  Code  of  1860,  ch.  117,  §§  5  and 
6,  in  relation  to  trust  deeds  construed  in 

Gordon  v.  Fitzhugh,  83S 

12.  The  act,  Code  of  1860,  ch.  132,  §  11. 
Code  of  1873,  ch.  128,  §  18,  in  relation  to  the 
removal  of  fiduciaries,  construed  in 

Reynolds  v.  Zink,  29 

13.  The  act,  Code  of  1873,  ch.  195,  §  IS,  is 
relation  to  criminal  trials,  construed  in 

Burress*  case,  934 

14.  The  act.  Code  of  1873,  ch.  188,  §  28,  is 
relation  to  misdemeanors,  construed  in 

Smart  6f  McKinney^s  case,  9S0 

15.  The  act.  Code  of  1873,  ch.  202,  §  10,  ia 
relation  to  juries  in  criminal  trials  constrned 
in  Pagers  case,        954 

SUBSTITUTION. 

1.  The  real  estate  of  which  H  died  seized. 
intestate  and  without  heirs,  was  sold  under 
a  decree  in  a  suit  in  which  the  state  was  not 
a  party,  brought  by  a  party  claiminisr  to  be 
a  creditor  of  H.  This  decree  and  saile  hav^ 
ing  been  set  aside,  the  purchaser  of  the  land 
is  entitled  to  be  substituted  to  the  rights 
of  the  creditor ;  and  upon  showing  that  the 
debt  was  a  valid  debt  of  H,  to  subject  the 
said  real  estate  to  its  payment. 

Sands  v.  Lynham,  escheaior,  291 

2.  A  sheriff  or  other  officer  who  pays  an 
execution  in  his  hands  for  collection,  without 
an  assignment  at  the  time,  of  the  judgment 
on  which  it  is  founded,  or  the  debt,  is  not 
entitled  to  be  subrogated  to  the  lien  of  the 
creditor  whose  debt  he  has  paid,  as  against 
other  creditors  having  liens  by  iudgment  or 
otherwise. 

Clevinger  &  als,  v.  Miller,  740 

2.  See  Marshaling  Assets,  No.  1,  2,  3,  4,  6, 
and        Pbugh  &  at,  v.  Russell  &  als.,       789 

SURETIES. 

1.  A  and  B  are  sureties  for  W  in  a  bond  to 
L  for  $3,000,  executed  in  1858.  In  May  1862 
L/  lent  to  W  $7,500  of  Confederate  money, 
and  took  his  bond  payable  in  two  years  wi^ 
interest;  and  W  executed  a  deed  by  whicb 
he  conveyed  to  S  real  and  personal  estate,  in 
trust  to  secure  both  debts ;  and  it  provided 
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tliat  upon  the  prompt  payment  annually  of 
tlie  interest  upon  the  two  bonds,  W  should 
Iceep  quiet  possession  of  the  property  for  two 
years.    W  did  not  pay  the  interest.    Hei^d  : 

1.  W  not  havings  paid  the  interest,  the 
parties    were    left     in    the    same    situa- 
tion,  and  with  the  same  rights  and 

I069      *oblig^ations,  as  if  the  agreement  to 
extend  the  time  had  not  been  made. 

Adams  &  aL  v.  Logan  <5f  ais, ,  20^ 

2.  The  agreement  only  operated  to  post- 
pone a  sale  of  the  property  under  the  deed 
of  trust.  It  did  not  tie  up  the  hands  of  1/ 
from  pursuing  the  debtor  at  law. 

Idem,        201 

3.  If  L  had  sued  W  at  law  and  recovered 
judgment  and  levied  execution  on  the 
personal  property  embraced  in  the  deed, 
he  might  thereby  have  forfeited  the  benefit 
of  that  security,  or  subjected  himself  to  an 
action  for  damages ;  but  a  court  of  equity 
would  not  interfere  to  prevent  a  sale  of  the 
property  under  the  execution,  upon  the 
mere  contract  to  pay  the  interest  upon 
debt.  Idem,        201 

4.  But  if  the  agreement  operated  as  an 
extension  of  the  time  of  payment  of  the 
debt,  as  the  act  of  the  29th  of  March  1862, 
known  as  the  stay  law,  forbade  the  issue  of 
execution  upon  a  judgment,  and  L/  was 
under  no  obligation  to  the  sureties  to  raise 
the  question  of  its  constitutionality,  the 
agreement  did  not  have  the  slightest  effect 
upon  the  rights  and  remedies  or  obligations 
of  any  of  the  parties.  Ideniy        201 

5.  The  principle  upon  which  an  agree- 
ment for  an  extension  of  time  discharges 
a  surety  is,  that  the  creditor  thereby  de- 
prives the  surety  of  the  means  of  relieving 
himself,  by  paying  the  debt  and  proceed- 
ing immediately  against  the  principal;  or 
by  his  filing  his  bill  quia  timet  to  compel 
the  debtor  to  pay  the  debt ;  or  by  notice  to 
the  creditor  under  the  statute.  The  sure- 
ties cannot  be  discharged  by  an  act  which 
in  no  manner  affect  their  rights,  or  im- 
paired the  remedies  of  the  creditor. 

Idem^        201 

2.  W  having  been  declared  a  bankrupt  in 
the  United  States  court,  L  and  the  assignee, 
by  compromise,  agreed  that  the  debt  of  L  for 
$7,500  should  be  scaled  to  $3,500,  with  interest 
from  date,  and  I^  should  retain  the  benefit  of 
the'deed  of  trust ;  and  that  L  should  not  object 
to  the  exemption  in  favor  of  W,  or  to  the  allow- 
ance of  200  acres  of  land  to  his  wife  in  commu- 
tation of  her  contingent  right  of  dower ;  and 
this  agreement  was  confirmed  by  the  bank- 
rupt court.  S  sold  the  balance  of  the  trust 
fund,  and  apportioned  the  net  proceeds  be- 
tween the  two  debts  of  W  to  L.    Hei^d  : 

1.  A  and  B  cannot  complain  of  the  scale 
applied  to  the  debt  of  $7,500,  which  seems 
reasonable  in  itself,  and  was  agreed  to  by 
Lr  and  the  assignee  of  W,  and  approved  and 
confirmed  by  the  court.  laem^        201 

2.  If  there  was  error  in  the  decree  of  the 
bankrupt  court  in  allowing  W  the  exemp- 
tion claimed  by  him,  or  in  assigning  to  his 
wife  200  acres  of  land,  they  are  acts  of  a 


court  of  competent  jurisdiction,  and  cannot 
be  questioned  elsewhere.  Idemy        201 

3.  A  judgment  had  been  rendered  in 
favor  of  1/  against  W,  for  two  years  inter- 
est on  the  bond  of  $3,000,  upon  an  insuflfi- 
cient  notice,  and  execution  levied  on  his 
property.  W  gives  1/  notice  that  he  will 
move  to  have  it  set  aside ;  and  L  being 
aware  of  the  insufficiency  of  the  notice,  re- 
leases the  property.  The  sureties  are  not 
entitled  to  a  credit  for  the  amount  of  the 
judgment.  Idem^        201 

3.  What  is  a  sufficient  notice  to  a  late  sheriff 
and  his  sureties  by  the  supervisors  of  a 
county  of  a  motion  for  a  judgment  against 
them.    See  Notices^  No.  1,  and 

Board  of  Supervisors  of  Washington 
Co,  ▼.  Dunn  &  als,^  608 

4.  What  is  a  sufficient  execution  and  proof 
of  the  official  bond  of  a  sheriff  by  his  sureties. 
See  Sheriffs,  No.  2,  3,  and  Bond's,  No.  8, 9,  and 

Idem,        608 

5.  On  a  notice  of  motion  against  a  sheriff 
and  his  sureties  on  his  official  bond,  the  pleas 
of  non  damnificaius  and  nil  debet  are  not 
proper  pleas.  Idem,        608 

6.  On  a  motion  against  a  sheriff  and  his 
sureties  for  the  county  levies  he  had  failed  to 
account  for,  the  report  of  the  clerk,  who  had 
been  directed  by  an  order  of  the  county 
court  to  settle  the  sheriff's  account,  though 
made  with  the  sheriff  without  notice  to  the 
sureties,  is  competent  evidence  against  them 
to  show  the  amount  for  which  the  sheriff  is 
indebted.  If  they  had  notice,  as  the  statute 
provides,  the  report  would  be  conclusive  upon 
them ;  without  notice  it  is  prima  facie  evi- 
dence of  the  amount  of  the  sheriff's  indebted- 
ness. Idem,        608 

7.  How  far  a  surety  of  a  guardian  is  liable 
for  his  acts  or  failure  to  act  after  his  removal 
from  office.    See  Guardian  (Sf  Ward,  No.  1, 

and       Sage  <5f  at,  v.  Hammonds,    651 

1070      *8.  For  sureties  on  injunction  bonds. 
See  Injunctions,  No.  3,  4  and  5,  and 
Harman  v.  Howe,  676 

TAXBS  AND  TAXATION. 

1.  Corporations  are  included  in  the  act  of 
1867,  ch.  64,  s.  3,  Sess.  Acts  1866-'67,  impos- 
ing a  tax  on  collateral  inheritances. 

Miller's  ex^ or  V,  The  Commonwealth,  110 

Barretts  adm^r  v.  The  Same,  110 

2.  Though  the  statute  exempts  from  taxa- 
tion the  property  of  orphan  asylums  and 
other  charitable  institutions,  this  exemption 
does  not  include  a  devise  or  bequest  of  prop- 
erty to  such  institutions.  Idem,        110 

3.  The  state  has  not,  either  by  statute  or 
contract,  relinquished  her  right  to  tax  that 
portion  of  the  Chesapeake  &  Ohio  railroad 
which  lies  between  the  city  of  Richmond  and 
the  town  of  Covington,  and  all  the  property 
of  the  company,  real  and  personal  belonging 
to  that  part  of  the  road,  and  a  fair  proportion 
of  its  rolling  stock,  and  of  the  earnings  of 
the  company,  to  be  ascertained  and  appor 
tioned  in  such  mode  as  may  be  prescribed  by 
law.    But  she  has  relinquished  the  right  to 


805 


27  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


tax  the  property  of  the  company  lying-  west 
of  Coving-ton. 

Commonwealth  v.  Ches,  &  Ohio  R. 
R,  Co,,  344 

4.  A  state  cannot  tax  the  bonds  of  a  rail- 
road company  held  by  persons  livings  out  of 

the  state.  Idem,        344 

TROVER. 

See  Corporations,  No.  7,  and 
Eastern  Lunatic  Asylum  v.  Garrett,  163 

TRUSTS  AND  TRUSTEES. 

1.  See  Forfeitures,  No.  1,  and 

Silliman    &    als,   v.   Fred.    Or,   & 
Char.  R,  R,  Co,,  119 

2.  An  unfaithful  trustee  of  married  women 
and  infant  children,  though  appointed  by  the 
testator,  may  be  removed  from  his  trust,  and 
another  trustee  appointed  in  his  place. 

Walters  v.  Hill  &  als.,  388 

3.  B  owns  a  tract  of  land  in  A  county, 
Virft^inia,  on  which  he  lives,  and  in  1859  he 
conveys  it  to  J.,  in  trust,  to  secure  a  debt  of 
$300  he  owes  P,  who  lives  in  Georgetown, 
payable  in  two  years.  In  1861,  the  Union 
forces  having-  taken  possession  of  the  part  of 
the  country  in  which  B  lived,  he  removed 
with  his  family  to  Fairfax  Courthouse,  and 
remained  there  until  the  close  of  the  war.  In 
October  1864  J  advertises  the  land  for  sale 
and  sells  it  at  public  auction  in  Georgetown, 
when  Mrs.  B,  the  wife  of  B,  and  niece  of  P, 
buys  it ;  W  beinfr  present  at  the  sale.  Mr. 
and  Mrs.  B  afterwards  sell  the  land  to  Wand 
S  at  the  same  price,  and  afterwards  W 
bought  of  S,  and  made  permanent  improve- 
ments upon  the  land.  In  1870  B  filed  his  bill 
against  W,  &c.,  to  set  aside  the  sale  and 
conveyance.     Hki^d: 

1.  B  being  within  the  Confederate  lines, 
and  P  being  in  the  Union  lines,  during 
the  war,  B  could  not  legally  pay  or  P 
receive  his  debt,  and  therefore  the  deed 
of   trust  could  not  be  enforced ;  and  the 

sale  was  invalid. 

Walker  v.  Beauchler,  511 

2.  W  having  been  present  at  the  sale, 
and  knowing  the  circumstances,  can  stand 
in  no  better  condition  than  the  purchaser 
at  the  sale  ;  and  his  title  is  therefore  in- 
valid. Idem^        511 

3.  B  is  entitled  to  have  his  land,  he  pay- 
ing to  W  the  amount  of  the  debt  he  owed  R. 

Idem,        511 

4.  R's  debt  is  not  to  bear  interest  during 
the  war.  Idem.,        511 

5.  B  having  delayed  for  four  year  after 
the  war  had  closed,  to  assert  his  right  to 
the  property,  and  permitted  W  to  put  valu- 
able and  permanent  improvements  upon  it, 
believing  that  he  had  an  undisputed  title 
to  it,  W  is  to  be  charged  for  the  rents  and 
profits  of  the  land,  exclusive  of  the  improve- 
ments, whilst  he  held  it,  and  to  be  allowed 
a  reasonable  compensation  for  the  perma- 
nent improvements  he  has  made  upon  it, 
though  this  shall  be  in  excess  of  the  rents 
and  profits.  Idem,        511 


4.  A  railroad  company,  for  the  purpose  of 
extending  their  road,  determine  to  issue  their 
bonds  for  $10,000,000,  to  be  secured  by  a 
deed  of  trust  on  all  their  property,  to  three 
trustees,  one  to  reside  in  Virginia  and  two  in 
New  York,  and  they  agree  to  pay  to  the 
trustees  each  S5,000.  M  is  selected  in  Virginia* 
informed  of  the  terms  and  consents  to  act. 
The  company  determine  to  issue  bonds  for 
$15,000,000,  and  to  have  a  fourth  trustee,  and 

pay  the  four  the  $15,000.     The  deed  is 
1071    prepared  and  it  is   executed    *by    the 

trustees,  M  having  been  informed  of 
the  reduction  of  the  compensation.  The 
trustees  execute  about  2000  of  the  bonds,  and 
M  performs  all  the  services  demanded  of  biai« 
until  the  company,  without  the  knowledge 
of  M,  makes  another  deed  to  two  of  the  trus- 
tees, omitting  M  ;  and  under  this  last  deed 
the  company  proceeds  to  effect  the  loan. 
Hbi«d  : 

1.  M  having  been  appointed  a  trustee  for 
a  specific  compensation,  and  having  been 
discharged  by  the  company  without  hi& 
knowledge,  he  is  entitled  to  have  the  cooi- 
pensation  agreed  upon. 

Maury  v.  Ches.  &  Ohio  R.  R.  Co., 


2.  M  having  executed  the  deed  with  the 
knowledge  that  the  "compensation  was  re- 
duced by  the  payment  to  the  four  what  was 
first  agreed  to  be  paid  to  the  three,  and 
having  acted  under  the  deed,  he  is  entitled 
to  recover  from  the  company  one  fourth  of 
the  $15,000  ;  but  no  more.  Idem,        698 

5.  In  August  1858  B  conveyed  to  T  land  and 
slaves,  in  trust  to  secure  a  debt  due  by  two 
bonds  to  R.  The  land  was  the  land  of  B*s 
wife  S,  and  he  had  but  a  life  estate  in  it ; 
and  in  September  1858  B  and  wife  con- 
veyed the  land  to  T  in  trust,  that  B  and  wife 
should  hold  the  land  until  the  personal  prop- 
erty conveyed  by  the  first  deed  was  sold  to 
satisfy  the  debt ;  and  if  the  sale  of  that  prop- 
erty should  not  raise  a  sum  sufficient  to  pay 
the  debt,  then  T,  upon  the  request  of  R  or 
his  assigns  should  sell,  &c.  R  transferred 
the  debt  to  M,  and  on  the  request  of  M,  T  ad- 
vertised the  sale  of  the  slaves  and  land  to  be 
made  in  February  1860.  On  the  day  of  sale, 
T  on  the  request  of  B  and  his  wife  S,  induced 
W  the  uncle  of  S,  to  pay  the  debt ;  and  T 
gave  him  a  receipt,  in  which  he  stated  that 
on  the  receipt  of  the  money  M  would  as- 
sign the  debts  and  deeds  of  trust  to  W.  B 
died  in  1862,  and  W  died  in  1869,  having  the 
bonds  and  deeds  of  trust  in  his  possession. 
but  not  having  obtained  the  assignment  from 
M.  His  executor  G  afterwards  obtained  it, 
and  on  his  request  T  sold  the  laud,  the  slaves 
having  been  freed  by  the  results  of  the  war. 
HEI.D  : 

1.  By  the  assignments,  G,  the  executor  of 
W,  had  the  right  to  require  that  the  trusts 
should  be  enforced  by  a  sale  of  the  property. 

Thurmond y,  Wood*s  ex^or^  7S 

2.  The  land  is  liable  for  the  debt  though 
the  slaves  had  been  freed,  and  therefore 
could  not  be  first  sold.  Idem,        727 

3.  The  failure  to  sell  the  slaves  harinf 
been  at  the  request  and  for  the  benefit  <3 
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5.  she  cannot,  set  up  the  loss  of  the  slaves 
as  a  security  for  the  debt,  to  prevent  the 
sale  of  the  land.  Idem,        727 

4.  As  a^^ainst  the  creditor  of  B,  S  cannot 
be  regarded  as  to  the  surety  of  her  husband, 
or  as  a  mere  guarantor  for  the  payment  of 
the  debt ;  and  as  against  the  creditor  she 
can  claim  none  of  the  rights  of  mere  surety 
or  guarantor.  Idem,        727 

5.  The  proofs  do  not  show  that  W  paid 
the  debt  intending  to  secure  the  property 
for  S  and  her  child.  Idem,        727 

6.  R,  a  commissioner,  selling  land  in  1860 
under  a  decree,  is  guilty  of  a  breach  of  trust 
in  receiving  confederate  currency  from  the 
purchaser  in  payment  of  his  bonds  in  1863. 

Omohundr6*s  ex^or  v.  Omohundro  & 
als„  824 

7.  A  commissioner  who  in  April  1860  is  ap- 
pointed to  sell  lands  is  guilty  of  a  breach  of 
trust  in  selling  them  in  1863  for  confederate 
currency.  Idem,        824 

8.  S,  a  brother  of  the  commissioner,  who  is 
one  of  the  parties  entitled  to  the  land  and  its 
proceeds,  induces  R  to  collect  the  purchase 
money  of  the  land  sold,  and  to  sell  the  balance, 
t>oth  to  be  received  in  confederate  currency, 
and  to  lend  it  to  him.  S  is  a  party  to  the 
breach  of  trust  by  R,  the  commissioner,  and 
is  responsible  for  it.  Idem,        824 

9.  Though  S  gives  to  R  a  bond  for  the 
money  received  by  him,  which  in  an  action 
upon  it  by  R,  against  the  executor  of  S,  the 
court  holds  should  be  scaled,  this  will  not 
protect  him  in  a  suit  by  the  other  parties  in- 
terested, showing  the  circumstances  under 
which  S  received  the  money.        Idem,        824 

10.  K  made  a  deed  to  F  conveying  a  tract 
of  land  in  trust  to  secure  the  purchase  money 
of  the  land  evidenced  by  five  bonds,  payable  at 
different  periods  to  R,  the  vendor.  R  first  as- 
signed the  bond  payable  second  in  date  to  M  ; 
next,  he  assigned  the  bond  payable  first  to 
Mc6,  and  afterwards  he  assigned  the  last 
three  to  G.  The  land,  when  sold,  did  not 
produce    sufficient    to    pay    all    the    bonds. 

Hbi«d: 

1072      *Thebond  assigned  to  M,  the  first  as- 
signee, is  to  t>e  first  paid ;  then    the 

bond  assigned  to  McG,  the  second  assignee; 

and  the  balance,  if  any,  is  to  be  paid  to  G, 

the  last  assignee. 

Gordon  v.  Fitzhugh,  835 

11.  W  died  in  1858,  and  by  his  will,  made 
a  few  days  before  his  death,  he  devised  and 
bequeathed  the  residuum  of  his  estate, 
consisting  of  land,  slaves,  &c.,  to  H,  in  trust 
'*for  the  sole  use  and  benefit''  of  his  daughter 
C,  his  only  child,  then  about  fourteen  years 
of  age,  to  manage  it  for  her,  giving  to  her 
the  rents  during  her  life ;  with  power  in  H 
and  C  by  their  joint  consent  and  act,  to  sell 
such  portions  of  the  estate  for  the  conven- 
ience of  management  as  may  be  desirable 
and  beneficial  to  G,  the  proceeds  of  sale  to 
be  invested  on  the  same  trusts ;  and  at  her 
death  to  her  children  then  alive,  and  the  de- 
scendants of  such  as  were  dead.  If  G  should 
die  unmarried  or  without  such  children  &c., 
she  to  have  the  power  of  disposing  of  the 
property  by  will ;  and  if  no  will,  then  over 


to  his  brothers.  G  marries  J  in  1859,  and  in 
1863,  in  a  cause  in  which  G  is  plaintiff,  H  is 
released  from  the  trust,  and  J  is  appointed  in 
his  place,  to  hold  the  property  for  her  sole 
and  separate  use.  In  September  1864  J  and 
G  sell  and  convey  the  land  to  B  for  $56,860 
cash  in  confederate  money,  when  it  was  de- 
preciated as  twenty-five  for  one  ;  G  being 
then  under  the  age  of  twenty -one  years ; 
though  B  did  not  know  that.  In  August  1869 
G  and  her  two  infant  children  file  their  bill 
against  B,  to  set  aside  the  sale  and  convey- 
ance of  the  land.     HBi«b  : 

1.  That  though  the  words  "for  the  sole  use 
and  benefit**  are  not  the  most  appropriate 
to  vest  in  G  a  separate  estate,  yet,  looking 
to  the  whole  provision,  it  is  obvious  that 
such  was  the  intention  of  the  testator. 

Bedingery.  Wharton  &  als.,  857 

2.  The  sale  of  the  land  for  Confederate 
money,  depreciated  as  it  then  was,  and 
daily  sinking  in  value,  was  a  breach  of  his 
trust  on  the  part  of  J.  Idem,        857 

3.  B  was  privy  to  and  participated  in  the 
breach  of  trust  by  J ;  and  though  the  evi- 
dence shows  that  he  acted  in  good  faith  in 
the  purchase,  the  sale  and  conveyance  is 
void.  Idem,        857 

4.  G  having  been  under  the  age  of  twenty- 
one  years,  her  deed  is  voidable  ;  and  by  her 
bill,  in  August  1869,  to  set  aside  the  con- 
veyance, she  expressed  her  purpose  to  avoid 
it.  Idem,        857 

5.  G  havinfiT  only  come  of  age  in  1865, 
and  being  still  a  married  woman,  in  the 
then  condition  of  the  country  and  the  law 
she  had  not  by  her  laches  lost  her  right  to 
avoid  the  deed  when  she  filed  her  bill  in 
1869.  Idem,        857 

6.  Though  the  purchase  money  received 
from  B,  or  a  large  part  of  it,  was  consumed 
in  the  support  of  said  infant  and  her  family, 
she  could  not  become  liable,  on  her  arrival 
at  age,  to  refund  the  consideration  which 
had  been  received  by  J  from  B,  or  be  pre- 
vented from  disaffirming  the  said  contract 
and  recovering  the  land  from  B. 

Idem,        857 

7.  QUiERE:  Whether  to  the  extent  that  G 
derived  her  support  from  the  consideration 
received  from  B,  or  actually  received  or 
enjoyed  for  her  sole  use  and  benefit  the 
said  consideration,  he  should  be  account- 
able for  rent  of  the  land  purchased  by  him. 

Idem,        857 

8.  Even  if  the  power  to  sell  vested  in  the 
trustee  and  G,  authorized  a  sale  of  the  land, 
the  sale  of  the  land  in  September  1864,  for 
confederate  money,  when  it  was  so  much 
depreciated  in  value,  and  was  daily  and 
rapidly  depreciating  more  and  more,  was  a 
palpable  breach  of  trust,  in  which  B  partic- 
ipated, unless  there  were  very  peculiar 
circumstances  to  warrant  or  excuse  the 
sale  ;  and  the  burden  of  proving  such  cir- 
cumstances devolved  on  the  purchaser. 

Idem,        857 

12.  A  deed  of  trust  is  executed  to  secure  a 

note  made  by  partners,  but  not  endorsed  or 
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delivered  by  them  during  the  partnership. 
The  deed  is  a  nullity. 

GrasswitVs  ass*nee  v.    Connally  & 
als.^  19 

UNLAWFUL,  DETAINER. 

1.  The  city  of  Norfolk  being  the  owner  of 
lots  covered  by  water  within  the  port  war- 
den's line,  may  maintain  an  action  of  unlaw- 
ful entry  and  detainer  against  any  intruder 
upon  said  water  lots. 

Norfolk  City  v.  Cooke,  430 


1073 


♦VARIANCE. 


1.  In  a  commitment  by  a  justice  of  a 
person  for  forging  an  order,  in  setting  out 
the  order  he  writes  some  words  in  full  which 
in  the  order  as  set  out  in  the  indictment  are 
abbreviated— as  Thomas  for  Thos.,  23  cents 
for  23  c,  Respectfully  for  Resp'ly.  These 
are  not  such  variances  as  require  that  the 
accused  should  be  sent  back  to  a  justice  for 
examination.  Burr  ess"  case ,        934 

2.  An  indictment  for  forging  an  order  sets 
it  out  as  for  forty-seven  dollars  and  25  c,  and 
the  order  was  for  forty-seven  dollars  and  23  c. 
This  is  a  variance,  and  entitles  the  accused 
to  acquittal  on  that  indictment. 

Idem,        934 

3.  The  act,  Code  of  1873,  ch.  195,  s.  15,  p. 
1218,  does  not  make  a  variance  between  the 
indictment  and  the  forged  paper  immaterial. 
The  accused  must  be  acquitted  on  that 
ground,  if  no  other.  Idem,        934 

4.  The  difference  between  "account,"  as 
set  out  in  the  indictment,  and  **act,"  as  writ- 
ten in  the  order,  is  not  a  material  variance, 
which  will  exclude  the  order  as  evidence. 


Idem, 
VENDOR  AND  PURCHASERS. 


934 


1.  When  a  purchaser  of  land  will  be  affected 
by  the  defect  of  his  vendor's  title,  though  he 
is  a  purchaser  for  value  and  has  received  a 
conveyance.  See  Trusts  <Sf  Trustees,  No.  3, 
and  Walker  v.  Beauchler,         511 

2.  When  a  purchaser  of  land,  from  whom  it 
is  recovered,  will  be  entitled  to  be  allowed 
for  permanent  improvements  put  upon  it  by 
him,  in  excess  of  his  liability  for  rents  and 
profits.  Idem,        511 

3.  Executor  sells  land  in  November  1860  on 
a  credit  of  six  and  twelve  months,  taking 
bonds  and  retaining  the  title.  The  executor 
being  absent  in  the  army  during  the  war, 
the  purchasers  pay  the  purchase  money  to 
his  agent  in  1863  and  1864  in  confederate 
currency.  The  executor  was  guilty  of  a 
devastavit  in  receiving  the  purchase  money 
in  the  then  depreciated  currency ;  and  the 
purchasers  were  parties  to  the  devastavit; 
and  they  will  be  required  to  take  the  lands  at 
their  value  at  the  time  of  the  decree,  or  the 
lands  will  be  again  sold. 

Tosh  &  als,  V.  Robertson  &  als.,  270 

4.  Though  the  decree  makes  no  allowance 
for  improvements  which  the  purchasers 
allege  they  have  made  upon  the  lands,  yet  as 
the  rents  and  profits  of  the  lands,  or  the 
interest  on  the  purchase  money,  with  neither 


of  which  they  are  charged,  would  amount  to 
more  than  these  improvements  which  they 
claim,  there  is  no  error  in  the  decree. 

Idem^        270 
WILLS. 

1.  In  controversies  touching  testamentary 
capacity,  as  a  general  rule  the  evidence  of 
witness,  unless  founded  on  fact,  except  in  the 
case  of  experts,  is  entitled  to  but  little  weight. 

Young,  by  d7*c.  v.  Earner  &  als,.,  96 

2.  The  evidence  of  the  attesting  witnesses 
is  an  exception  to  this  rule.  But  if  an  attest- 
ing witness  to  a  will  attempts  to  impeach  its 
validity,  though  his  evidence  will  not  be 
positively  rejected,  it  is  to  be  received  with 
the  most  scrupulous  jealousy.      Idem,        96 

3.  In  all  questions  of  testamentary  capac- 
ity, particularly  where  the  evidence  is  con- 
flicting, the  courts  are  much  inclined  to 
consider  the  dispositions  contained  in  it.  If 
these  be  in  themselves  consistent  with  the 
situation  of  the  testator,  in  conformity  with 
his  affections  and  previous  declarations — if 
they  be  such  as  might  justly  have  been  ex- 
pected, this  is  said  to  be  of  itself  persaasiTe 
evidence  of  testamentary  capacity. 

Idem,        96 

4.  The  jury  are  the  proper  judges  of  the 
weight  and  credit  due  to  the  testimony  of  the 
witnesses,  and  their  verdict,  when  sanctioned, 
as  in  this  case,  by  the  county  and  circuit 
judges  who  heard  the  evidence,  is  entitled  to 
the  highest  respect  in  the  appellate  court. 
In  such  a  case  the  deviation  from  the  proof 
must  be  very  plain  and  palpable  to  warrant 
the  interference  of  the  appellate  court. 

Idem,        96 

5.  If  the  witnesses  to  a  will  are  dead,  or  if 
there  is  a  failure  of  recollection  on  their  part, 
the  court  will  often  presume  (the  will  in  other 
respects  being  regular,)  that  the  requirements 
of  the  statute  have  been  complied  with  in  the 
formal  execution  of  the  instrument . 

Idem,         96 

6.  A  paper  writing  purporting  to  be  a  will 
commences :  Lewinsville,  August  1862.     Dear 

wife — I  am  going  away  ;  I  may  never 
1074  return.      I    leave  my    property,    *Ac 

Held  in  view  of  the  language  and  the 
circumstances  surrounding  the  writer  at  the 
time,  not  to  be  conditional  on  his  going 
away  and  not  returning. 

Cody  V,  Conly  df  als,,  313 

7.  A  witness  as  to  the  handwriting  of  C, 
states  that  some  thirteen  years  previous,  C 
dug  a  well  for  him,  and  drew  several  orders 
on  him  for  money,  which  he  paid,  and  which 
C  recognized  afterwards.  He  never  saw  C 
write,  but  from  his  recollection  of  these 
orders,  he  believes  the  paper  to  be  in  the 
handwriting  of  C.  This  is  competent  testi- 
mony. Idetn,         313 

8.  A  testator  having  in  terms  provided  for 
an  equal  division  of  his  personal  estate 
among  his  three  children,  held  upon  a  con- 
sideration of  the  whole  will,  that  he  did  noi 
intend  that  certain  land  he  gives  to  one  of  his 
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children  should  be  charg'ed  to  him  in  the 
division  of  his  personal  estate. 

Erwin  *&  wife  ▼.  Nichols  6f  al. ,  281 

WITNBSSKS. 

1.  Bonds  are  executed  to  A  and  6,  and  are 
left  with  G.  A  sells  the  bonds  to  K,  but  does 
not  deliver  them.  G  sells  them  to  D,  and 
clelivers  them  to  him.  In  a  contest  between 
£^  and  6,  both  claiming'  the  bonds,  6  being* 
clead,  A  Is  not  a  competent  witness  under  the 
statute  to  prove  that  G  owed  him  and  had 
agreed  that  he  should  have  the  bonds. 

Brown,  adm*r  6fc,  v.  Dickenson,  690 

2.  See  IVilis,  No.  1,  2,  3,  4,  5  and  7,  and 
Young,  by  6fc.  ▼.  Earner  &  als,,  96 
Cody  V.  Conly  df  als,,  313 


3.  M  and  four  others  execute  a  bond  to 
W  for  the  price  of  a  jack,  and  W  warrants 
sound,  and  a  good  foal-getter.  T,  one  of  the 
obligors,  dies,  and  in  a  suit  on  the  bond  by 
W  against  the  survivors,  they  set  up  a  breach 
of  the  warranty  as  their  defence.  On  the 
trial  W  introduces  witnesses  to  prove  what 
two  of  the  defendants  said  to  the  witnesses 
long  subsequent  to  the  purchase,  to  disprove 
by  implication  the  breach  of  the  warranty. 
And  then  the  defendants  offer  these  two  to 
testify  as  to  what  those  conversations  were. 
Hbi^d  :  F  being  dead,  W,  the  plaintiff,  could 
not  under  the  statute  testify  in  the  cause ; 
and  therefore  the  two  defendants  are  incom- 
petent to  testify,  thoug'h  in  relation  to  a  mat- 
ter which  occurred  after  the  death  of  F. 


Mason  &  als,  v.  Wood, 
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